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The preparation of these " Compiled Laws of North Dakota " for the year
1913 has been made pursuant to chapter 197 of the Laws of 1913 and the
contract made in accordance therewith.
All amendments to the laws in the revised codes of 1905 have been substituted and incorporated, and all new statutes included without change or
Laws expressly repealed have been eliminated. Some enactmodification.
ments that have been declared unconstitutional are continued in the compilation, but these are in brackets, with footnote references showing that the
courts have declared them invalid.
The renumbering of the sections, articles and chapters has been made where
necessary to perfect and harmonize the statutes, with the result that the sections of the codes are numbered consecutively throughout the entire work.
At the end of every section, in brackets, is a reference in chronological order
Where the section in its present
to the laws from which the section is taken.
form is taken from a recent session law, that session law is cited first, and is
followed by references to the previous compilations or session laws which
-how the development of this section, if it has been changed from time to time.
This feature is the same as it was in the revised codes of 1905.
Explanatory and critical annotations have been made in a great number of
instances to point out the relation of any particular section to other provisions,
where there may be a question of an implied repeal or amendment, or any other
question in respect to the validity or effect of the section. Some of these matiers relate to what seem to be errors in the session laws or in the earlier
compilations. But the policy is not to present any dogmatic opinions of the
compiler in these cases, but merely to call attention to the existing facts, so
prevent the users of the statutes from overlooking what may be of
importance to them. Sometimes, reference is made to the titles of the acts of
the legislature when these may have some value to elucidate obscurities in the
body of the acts. Emergency sections also are quoted occasionally, when the
Again,
recitals therein may assist in construing the statutory provisions.
vetoes of amendatory acts are usually cited, and occasionally quoted, when the
In all
instructive.
especially
reasons given in the veto message appear to be
;hese matters, the compiler has sought merely to present everything that may

us to

throw any light upon matters of construction.
Another class of annotations to the various sections of the statutes consists

supreme courts of the several states and
have construed such provisions. In addition to
their
these references to decisions in other states, especially California, on
statutes
local statutes have been quite liberally cited, where those particular
Citations
are somewhat similar to provisions of the North Dakota statutes.
National
of all decisions refer, not only to the official reports, but to the
of references to the decisions of the
«f all the federal courts that

Reporter System and to various series of selected cases.
A third class of notes to the sections of the statutes consists of references to
reports,
a great number of important annotations in various series of annotated
they
where they are pertinent to the subject dealt with in the sections to which
in the
are cited.
These annotations often deal with the principles involved
judicial
of
results
the
them
statutory provisions, and bring to bear upon
investigation and reasoning in all the jurisdictions of this country.
HI
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The greatest care has been taken to provide the most thorough and complete Table of Contents and Index for these statutes.
The constitution of the United States, the constitution of North Dakota,
and the enabling act have also been included herein, with annotations thereto.
The work of comparing and critically compiling all the laws found in the
previous compilations or codes and in the subsequent session laws has been
done with the most extraordinary and scrutinizing care, chiefly by Mr. Charles
C. Moore, author of " Moore on Facts," and also of the very valuable treatise
on Statutory Construction, contained in the Federal Statutes Annotated of
which he was one of the compilers. To him are due the exceptionally full and
critical notes that deal with the statutory provisions themselves in their relation to each other,
a good sample of which is the note at the head of the
military code, on page 568. He has worked constantly in direct association
and consultation with the editorial staff of the publisher, which has been
responsible for all the other annotations to the statutes, as well as for the
Index to the work.
August, 1914.

—
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PREFACE TO REVISED CODES OF

1905

In publishing this volume of the revised codes of North Dakota it is deemed
proper to give briefly a sketch of the enactment and codification of the codes
of the territory of Dakota and state of North Dakota.
The legislative assembly of the territory of Dakota at its first session in
1862 adopted a code of civil procedure taken from Ohio. In 1868 this code
was repealed, and the code of civil procedure of New York was adopted in its
place.
At that session there was also adopted a code of criminal procedure.
This code was repealed in 1869 and a code of criminal procedure that had
been prepared by a New York commission for that state adopted in its stead.
This code was again amended and re-enacted in 1875.
justices' code was
adopted in 1862, which was repealed and a new code adopted in 1863. This

A

was again repealed in 1866, and another complete code on the subject enacted.
penal code was adopted at the second session of the legislative assembly
in 1863, which was repealed in 1865 and the code drafted by the New York
commission for that state, adopted in its place.
probate code was adopted
in 1865.
A civil code taken from that prepared by the New York commission
was adopted in 1865, and took effect January 12, 1866. The New York commission referred to was composed of David Dudley Field, William Curtis
Xoyes and Alexander W. Bradford. It was created in 1857 and reported to
the New York legislature in 1865.
Of these the penal code alone became a
law in that state and it was not adopted until 1882. The territory of Dakota
was the first English speaking community to adopt a codification of its
substantive law.
In 1875 an act was passed providing for a commission of three to revise and
'•ompile the codes of the territory of Dakota, which commission consisted of
They prepared the
P. C. Shannon, Granville G. Bennett and Bartlett Tripp.
revision of 1877. In 1887 E. W. Caldwell and Charles H. Price were appointed
commissioners pursuant to chapter 83 of the laws of 1887, and prepared the
compilation of 1887, known as the compiled laws. This compilation was in
1889 declared by the legislative assembly to be admissible in the courts of the
territory as legal evidence of the statutes therein printed.
Upon the admission of the state of North Dakota it became necessary to
adapt the laws then in force in the territory to the constitution of the state,
and harmonize the various laws passed by succeeding sessions of the legislative
assembly since the revision of 1887. Under chapter 82 of the laws of 1891
the governor appointed as commissioners R. M. Pollock, P. H. Roukkk
and J. G. Hamilton who upon organization appointed J. P. Philbrick
secretary. This commission reported to the legislative assembly in January,
1893, showing in detail those provisions of our statutory law which should be
continued in force and those which should be repealed. No legislative action
was taken upon this report, but chapter 74 of the laws of 1893, passed at the
same session, authorized the appointment by the governor of a new commission
on codification, and Charles F. Amipon, Burke Corbet and George W.
Newton' were appointed as such commissioners. On organization they ap
When the legislative assembly
pointed Charles J. Fisk as secretary.
•onvened in January, 1895, this commission reported bills providing seven
A
•liferent codes, which comprised the entire statutory law of the state.
special joint committee of the house and senate was appointed, to whom all

A

A
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1905.

making changes in existing laws,
Many changes were made by the committee and the legislative

together with

all

other

bills

were referred.
assembly in the reported bills of the commission. All laws in force in the
state of North Dakota, previous to the taking effect of the enactments of the
legislative assembly of 1895, and in conflict therewith, were specifically repealed by reference to sections and chapters. After the adjournment of the
legislative assembly, the revised codes of 1895 were printed by the commission,
and by virtue of the governor's proclamation, which had been provided for
by law, they became the complete body of laws in force in the state of North
Dakota.

The edition of the revised codes of 1895 being exhausted, the legislative
assembly in 1899 provided for a new codification to be known as the revised
codes of 1899, the secretary of state being authorized to supervise such codification and publication.
In pursuance of this authority R. N. Stevens, a
member of the Burleigh, county bar, and M. H. Jewell, editor of the Bismarck
Tribune, were employed to compile and edit this edition.
The edition of the revised codes of 1899 being exhausted the legislative
assembly, by chapter 41, laws of 1905, authorized a new codification to be

known

as the revised codes of 1905, giving the secretary of state authority
such codification and publication. Under the law of 1905 it was
provided that this editipn of the revised codes should contain, by appropriate
references, annotations to each section, so far as construed by the supreme
courts of the territory of Dakota and the states of North and South Dakota.
This involved an enormous amount of work not included in former revisions
of the codes and has required more time than originally contemplated. The
contract for codification, annotation and publication, under the supervision of
the secretary of state, was awarded to M. H. Jewell, who associated with him.
in charge of the annotation features, R. N. Stevens, and in general codification
J. G. Hamilton, member of a former revision commission, and R. D. Hoskins,
clerk of the supreme court of this state. This volume is the result of their
to supervise

work.

An

been made to improve and greatly expand the index to this
The cross-indexing has been elaborated and by a system of sub-catch

effort has

volume.

type it is believed that the subject desired may be located
readily in this volume than in any other similar work published.
The main subjects are printed in capital letters, the sub-titles or " catchlines "
in boldface and the subdivisions thereof alphabetically arranged so as to
present quickly to the eye the various divisions or minor subjects. For instance
the subject of liability of directors of corporations for creating debts illegally
appears in the index as follows
lines in boldface

much more

CORPORATIONS.
directors, action against, for what
liability, bonds, for illegally Issuing
debt*, for creating illegally

number
officers, election of

The

7366-7368
4225
4221
4208
4209

word in each line is the " catch word " of the subject matter and
and must be construed in connection with the line above having a

first

relates
different indenture. Thus, in the example cited above, line three transposed
would read: 44 Liability of directors for illegally issuing bonds." Line three
is indented to the right* and the first word, " liability," relates to " directors."
Line four cites another section, but relates to the same subject, and when

coupled with the *' catch words " of lines preceding, rounds out the sentence:
" Liability of directors of corporations for creating debts illegally." In lines
five and six the " catch words " " number " and " officers, election of," relate
to " directors," and are therefore indented the same as " liability " in line
hree, relating to the same subdivision. Thus a vast amount of verbiage and
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omitted and the scheme of the index is simplified. The " cateh
words " also being arranged alphabetically, obviates the necessity of looking
through the entire references made under a main head to find what is desired.
Where citations are made to collateral subjects the section numbers have been
enumerated wherever it has been possible to do so. In some instances, however, the collateral subject referred to embraces so many different sections
in different chapters of the code that it has been found impossible to give, in
the index, the numbers of the sections. These citations enable one to turn
immediately to the sections in the code comprising the subject matter referred

repetition

is

to.

At the end. of each section is indicated the origin and history of the
provision embraced therein
the former session law, chapter and section,
or code, from which the subject matter was taken or by which it was revised.
Reference is made to revised codes of 1899, except where a section originated
with or was changed by the revision of 1895.
Abbreviations used: 44 R. C," revised codes; 14 Pol. C," political code " Civ.
44
Pro. C," probate
C.," civil code; 44 C. Civ. P.," code of civil procedure;
code; 41 Jus. C," justices' code; " Pen. C," penal code; 44 C. Cr. P.," code of
criminal procedure.
Under the provisions of the law authorizing this codification, after proclamation by the governor, the revised codes of 1905 shall be in full force and
effect and be received as evidence of the laws of this state in all courts thereof.
An effort has been made to avoid errors in this codification but inasmuch as
codification only and not revision was authorized, there appear some conflicting provisions which as occasion may demand the courts must construe.

—

;

E. F. Porter,
Secretary of State.
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CONSTITUTION
OP THE

UNITED

STATES OF AMERICA

United StateR. in order to form a more perfect union, establish
insure domestic tranquillity, provide for the common defense, promote the
welfare, and secure the blessings of liberty to ourselves and our posterity, do
and establish this constitution for the United States of America.

We, the people of the
justice,

general
ordain

Preamble; purpose.

21 Wall. 162, 22 L.ed. 627.

Article
§
the

1.

— The

Congress.

All legislative powers herein granted shall be vested in a congress of
United States, which shall consist of a senate and house of representatives.
Leirislative power generally.
106 U. S. 629, 27 L.ed. 290; 129 U. S. 505, 32 L.ed. 784;
1.

135 U. S.

1,

34 L.ed. 55; 143 U.

S. 649,

36 L.ed. 294.

of representatives shall be composed of members chosen
by the people of the several states, and the electors in each
state shall have the qualifications requisite for electors of the most numerous
branch of the state legislature.
No person shall be a representative who shall not have attained to the ape
of twenty-five years, and been seven years a citizen of the United States, and
who shall not, when elected, be an inhabitant of that state in which he shall
be chosen.
Representatives and direct taxes shall be apportioned among the several
states which may be included within this union, according to their respective
numbers, which shall be determined by adding to the whole number of free
persons, including those bound to service for a term of years, and excluding
Indians not taxed, three-fifths of all other persons. The actual enumeration
shall be made within three years after the first meeting of the congress of the
United States, and within every subsequent term of ten years, in such
manner as they shall by law direct. The number of representatives shall not
exceed one for every thirty thousand, but each state shall have at least one
representative; and until such enumeration shall be made, the state of New
Hampshire shall be entitled to choose three, Massachusetts eight, Rhode
Island and Providence Plantations one, Connecticut five, New York six, New
Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten,
North Carolina five, South Carolina five, and Georgia three.
When vacancies happen in the representation from any state the executive
authority thereof shall issue writs of election to fill such vacancies.
The house of representatives shall choose their speaker and other oflBcers,
and shall have the sole power of impeachment.
§ 2. The house
every second year

Cl. 1. Election of representatives.
21 Wall. 162. 22 L.ed. 627; 110 U. S. 651. 28 L.ed.
134 U. S. 377, 33 L.ed. 951; 146 U. S. 1, 36 L.ed. 869; 193 U. S. 621, 4S L.ed. 817.
;
Cl. S. Qualification of representatives.
143 U. 8. 135, 36 Led. 103; 157 U. S. 429,

274

39 L.ed. 759; 169 U. 8. 649, 42 L.ed. 890.
Cl. 8. apportionment of representatives and taxes, 3 Dalt. 171,
317. 5 L.ed. 98; 5 Pet. 1, 8 L.ed. 25; 15 Pet. 449, 10 L.ed. 800;
702; 18 How. 331, 15 L.ed. 401; 7 Wall. 433, 19 L.ed. 95; 98 U.
112 U. R. 94, 28 Led. 643; 182 U. 8. 244, 45 L.ed. 1088; 19* U. 8.
U. S- 107, 55 Led. 389.
CL 4. Vacancies. 146 U. 8. 1, 36 L.ed. 869.

1

Led. 556;

7

Bow.

5

Wheat.

283, 12

L

ed.

25 L.rd. 171;
863, 48 L*d. 4S1 ; 220
8. 517,

xxx lx
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CONSTITUTION OF THE UNITED STATES.
The senate of the United States shall be composed of two senators
from each state, chosen by the legislature thereof, for six years, and each
§ 3.

senator shall have one vote.
Immediately after they shall be assembled in consequence of the first
election, they shall be divided as equally as may be into three classes.
The
seats of the senators of the first class shall be vacated at the expiration of the
second year; of the second class, at the expiration of the fourth year; and of
the third class, at the expiration of the sixth year, so that one-third may be
chosen every second year; and if vacancies happen by resignation or otherwise, during the recess of the legislature of any state, the executive thereof
may make temporary appointments until the next meeting of the legislature
which shall then fill such vacancies.
No person shall be a senator who shall not have attained to the age of
thirty years, and been nine years a citizen of the United States, and who shall
not, when elected, be an inhabitant of that state for which he shall be chosen.
The vice-president of the United States shall be president of the senate, but
shall have no vote, unless they be equally divided.
The senate shall choose their other officers, and also a president pro tempore
in the absence of the vice-president, or when he shall exercise the office of
president of the United States.
The senate shall have the sole power to try all impeachments. When
sitting for that purpose, they shall be on oath or affirmation.
When the
president of the United States is tried, the chief justice shall preside, and no
person shall be convicted without the concurrence of two-thirds of the

members present.
Judgment in cases of impeachment shall not extend further than to removal
from office, and disqualification to hold and enjoy any office of honor, trust or
under the United States; but the party convicted shall nevertheless be
and subject to indictment, trial, judgment and punishment, according

profit
liable

to law.
CI.

L

CL

3.

Senate. 21 Wall. 162, 22 L.ed. 627; 134 U. S. 377, 33 L.ed- 951.
Qualifications of senators. 143 U. S. 135, 36 L.ed. 103; 169 U. S. 649\ 42 L.ed.

890.

§ 4. The times, places and manner of holding elections for senators and
representatives, shall be prescribed in each state by the legislature thereof;
but the congress may at any time by law make or alter such regulations,
except as to the places of choosing senators.
The congress shall assemble at least once in every year, and such meeting
shall be on the first Monday in December, unless they shall by law appoint a
different day.
CI. 1. Elections.
7 How. 283, 12 L.ed. 702; 19 How. 393, 15 L.ed. 691; 21 Wall. 1622,
22 L.ed. 627; 92 U. 8. 214, 23 L.ed. 563; 135 U. S. 1, 34 L.ed. 55; 146 U. S. 1, 36 L.ed.
860.

CL

2. Sessions.

Each house

175 U. 6. 423, 44 L.ed. 228.

be the judge of the elections, returns and qualificaof each shall constitute a quorum to
do business but a smaller number may adjourn from day to day, and may be
authorized to compel the attendance of absent members, in such manner and
under such penalties as each house may provide.
Each house may determine the rules of its proceedings, punish its members
for disorderly behavior, and, with the concurrence of two-thirds, expel a
§

5.

tions of its

shall

own members, and a majority
;

member.
Each house

shall keep a journal of its proceedings, and from time to time
publish the same, excepting such parts as may in their judgment require
secrecy ; and the yeas and nays of the members of either house on any question
shall, at the desire of one-fifth of those present, be entered on the journal.
Neither house during the session of congress shall, without the consent of
xl
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CONSTITUTION OF THE UNITED STATES.
adjourn for more than three days, nor to any other place than that
which the two houses shall be sitting.
CI. 1. Judge of elections, returns, etc.
134 U. S. 372, 33 L.ed. 949.
CL «. Rules. 103 U. S. 168, 26 L.ed. 377.
CL 3. Legislative journals. 143 U. S. 64D, 36 L.cd. 2'J4; 144 U. S. 1, 36 L.cd. 321; 130

the otlier,
iu

S. 506, 45 L.ed. 642.

tJ.

CL

4.

Adjournments.

175 U. S. 423, 44 L.ed. 223.

The senators and representatives shall receive a compensation for
to be ascertained by law, and paid out of the treasury of the
United States. They shall in all cases, except treason, felony and breach of
the peace, be privileged from arrest during their attendance at the session of
and for
their respective houses, and in going to and returning from the same
any speech or debate in either house, they shall not be questioned in any other
§ 6.

their services,

;

Xo senator or representative shall, during the time for which he was elected,
appointed to any civil offiee under the authority of the United States,
hii-h shall have been created, or the emoluments whereof shall have been
increased during such time; and no person holding any office under the United
In*
vv

states shall

be a

Disabilities

member

and

of either house during his continuance in

privileges.

office.

196 U. S. 283, 49 L.ed. 482; 207 U. S. 425, 52 L.ed. 278.

§ 7. All bills for raising revenue shall originate in the house of representatives,

but the senate

may

propose or concur with amendments as on other

bills.

Every bill which shall have passed the house of representatives and the
before it become a law, be presented to the president of the
United States; if he approve, he shall sign it, but if not, he shall return it,
with his objections, to that house in which it shall have originated, who shall
enter the objections at large on their journal, and proceed to reconsider it.
If, after such reconsideration, two-thirds of that house shall agree to pass the
hill, it shall be sent, together with the objections, to the other house, by which
it shall likewise be reconsidered, and if approved by two-thirds of that house,
it shall become a law.
But in all such cases the votes of both houses shall be
determined by yeas and nays, and the names of the persons voting for and
against the bill shall be entered on the journal of each house rspectively. If
any bill shall not be returned by the president within ten days (Sundays
excepted) after it shall have been presented to hiiu, the same shall be a law,
in like manner as if he had signed it, unless the congress by their adjournment, prevent its return in which case it shall not be a law.
Every order, resolution, or vote to which the concurrence of the senate and
honse of representatives may be necessary (except on a question of adjournment) shall be presented to the president of the United States, and before
the same shall take effect, shall be approved by him, or being disapproved by
him, shall be repassed by two-thirds of the senate and house of representatives, according to the rules and limitations prescribed in the case of a bill.
senate, shall,

i

CI. 1. Bills for raising revenue.
91 U. S. 566, 23 L.«>d. 4.->4; 167 U. S. 10 3, 42 L.cd.
134; 202 U. S. 429, 50 L.ed. 1090; 220 U. S. 107, 55 L.rd. 3S«>.
CI. 2. Approval and veto.
4 Wheat. 316, 4 L.ed. 579; 97 U. 8. 381, 2t L.ed. 1104;
135 U. S. 1, 34 L.ed. 55; 143 U. S. 457, 36 L.ed. 226; 175 U. S. 423, 44 L.ed. 22.'I.
CI. 3. Joint resolutions.
129 U. S. 505, 32 L.ed. 784; 175 U. S. 423, 44 L.cd. 223;
183 U. S. 176, 46 L.ed. 138.

§ 8. The congress shall have power:
To lay and collect taxes, duties, imposts and excises, to pay the debts and
provide for the common defense and general welfare of the United States;
hut all duties, imposts and excises shall be uniform throughout the United
States.

To borrow money on the credit of the United States.
To regulate commerce with foreign natious, and among the several
and with the Indian

states,

tribes.
xli
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CONSTITUTION OF THE UNITED STATES.
To establish an uniform rule of naturalization, ami uniform laws on the
subject of bankruptcies throughout the United States.
To coin money, regulate the value thereof, and of foreign coin, and fix the
standard of weights and measures.
To provide for the punishment of counterfeiting the securities and current
coin of the United States.
To establish post offiees and post roads.
To promote the progress of science and useful arts, by securing for limited
times to authors and inventors the exclusive right to their respective writings
and discoveries.

To
To

constitute tribunals inferior to the supreme court.
define and punish piracies and felonies committed on the high seas, and
offenses against the law of nations.
To declare war, grant letters of marque and reprisal, and inako rules con

cerning captures on land and water.
To raise and support armies; but no appropriation of money to that use
shall be for a longer term than two years.
To provide and maintain a navy.
To make rules for the government and regulation of the land and naval
forces.

To provide for calling forth the militia to execute the laws of the union,
suppress insurrections, and repel invasions.
To provide for organizing, arming, and disciplining the militia, and for
governing such part of them as may be employed in the service of the United
States, reserving to the states respectively the appointment of the officers and
the authority of training the militia, according to the discipline prescribed
by congress.

To exercise exclusive legislation, in all cases whatsoever, over such district
(not exceeding ten miles square) as may, by cession of particular states, and
the acceptance of congress, become the seat of the government of the United
States, and to exercise like authority over all places purchased by the consent
of the legislature of the state in which the same shall be, for the erection of
forts, magazines, arsenals, dock-yards, and other needful buildings; and,
To make all laws which shall be necessary and proper for carrying into
execution the foregoing powers, and all other powers vested by this constitution in the government of the United States, or in any department or officer
thereof.

Power of congress generally. 4 Wheat. 31G, 4 L.ed. 579; 112 U. 8. 94, 28 L.ed. 643;
136 U. S. 313, 34 L.ed. 453; 146 U. S. 325, 36 L.ed. 991; 166 U. S. 485, 41 L.ed. 1087; 173
U. S. 509, 43 L.ed. 786; 187 U. S. 281, 47 L.ed. 178; 187 U. 8. 447, 47 L.ed. 253; 19~>
U. S. 418. 48 L.ed. 504; 206 U. S. 41, 51 L.ed. 953.
CI. 1. Taxes; duties; impostB; excises.
2 Dall. 294, 1 L.ed. 387; 3 Dall. 171, 1 L.ed
656; 5 Wheat. 317, 5 L.ed. 98; 7 How. 283, 12 L.ed. 702; 9 How. 619, 13 L.ed. 2*82;
12 How. 299, 13 L.ed. 996; 18 How. 331. 15 L.ed. 401; 18 How. 421, 15 L.ed. 435; 5 Wall.
107. 18 L.ed. 518; 6 Wall. 632, 18 L.ed. 904; 7 Wall. 433, 19 L.ed. 95; 8 Walt. 123, 1»
L.ed. .'{S2; 23 Wall. 331, 23 L.ed. 99; 102 U. S. 586. 26 L.ed. 253; 117 U. S. 151, 29 L.ed.
845; 123 U. S. 681, 31 L.ed. 275; 143 U. S. 649. 36 L ed. 294; 163 U. S. 427, 41 L.ed. 215;
178 U. S. 41, 44 L.ed. 5*69; 181 U. S. 283, 45 L.ed. 862; 182 U. S. 244, 45 L.ed. 1088; 18M
U. S. 151, 46 L.ed. 128; 184 U. S. 608, 40 L.ed. 713; 190 U. 8. 249, 47 L.ed. 1035;
J92 U. S. 363, 48 L.ed. 481; 194 U. S. 486, 48 L.ed. 1087; J99 U. 8. 437, 50 L.ed. 261; 215
U. S. 515, 54 L.ed. 307 220 U. S. 107, 55 L.ed. 389; 228 U. S. 295, 57 L.ed. 842.
;

CL 2. Borrowing money. 2 Pet. 449. 7 L.ed. 481.
CI. 3. Commerce clause.
5 Pet. 1, 8 L.ed. 25; 6 Pet. 515, 8 L.ed. 483; 15 Pet. 449, 10
L.ed. 800; 5 How. 504, 12 L.ed. 256; 7 How. 283, 12 L.ed. 702; 12 How. 299, 13 L.ed. 996 ;
19 How. 393, 15 L.ed. 691; 1 Black, 603. 17 L ed. 191; 2 Wall. 450, 17 L.ed. 805 ; 15 Wall.
232. 21 L.ed. 146; 15 Wall. 284, 21 L.ed. 164; 17 Wall. 500, 21 L.ed. 710; 92 U. 8. 259,
23 L.ed. 543; 92 U. S. 214, 23 L. ed. 563; 94 U. S. 113, 24 L.ed. 77; 94 U. 8. 246, 24
L.ed. 1 22 ; 94 U. 8. 391, 24 L.ed. 248 ; 95 U. S. 465, 24 L.ed. 527 ; 95 U. S. 485, 24 L.ed. 547 ; 96
U. S. 1, 24 L.ed. 708 ; 97 U. S. 566, 24 L.ed. 1015 ; 100 U. S. 676, 25 L,ed. 754 ; 102 U. S. 541, 26
L.ed. 224 ; 104 U. 8. 466, 26 L.ed. 632; 107 U. S. 38, 27 L.ed. 370; 112 U. 8. 69, 28 L.ed. 653 ;
114 U. 8. 622, 29 L.ed. 257; 116 U. 8. 446, 29 Led. 691; 118 U. 8. 557, 30 L.ed. 244:
120 U. 8. 479, 80 L.ed. 728; 121 U. S. 230, 30 L.ed. 888; 125 U. 8. 181, 81 L.ed. 650; 128
Xlii
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CONSTITUTION OF THE UNITED STATES
32 L.ed. 34G; 135 U. 8. 100, 34 L.ed. 128; 1.16 U. S. 101, 34 L.ed. 391; 143 U. S.
517, 36 L.ed. 247; 114 U. S. 323, 36 L.ed. 450; 145 U. 8. 1, 36 L.ed. 601; 147 U. S. 282,
37 L.ed. 170; 149 U. S. 210, 37 L.ed. 705; 153 U. S. 391, 38 L.ed. 757; 154 V. S. 447. 38
Led. 1047; 156 U. S. 577, 33 L.ed. 538; 157 U. 8. 451), 39 L.ed. 759; 158 U. 8. ICte.
39 L.ed. 914; 158 U. S. 5G4, 39 L.ed. 1092; 161 U. 8. 519, 40 L.cd. 793; 162 V. S. 650. 40
Led. 1105; 165 U. S. 62-8, 41 L.ed. 853; 170 U. 8. 412, 42 L.ed. 10S8; 170 U. S. 438,
42 Led. 1100; 171 U. S. 345, 43 L.ed. 191; 178 U. 8. 496, 44 L.ed. 1165 ; 179 U. S. 270, 4*5
Led. 186; 179 U. S. 287, 45 L.ed. 194; 179 U. S. 343, 45 L.ed. 224; 183 U. S. 151, 46 L.ed.
128; 183 U. S. 233, 46 L.ed. 171; 183 U. S. 483, 40 L.ed. 289; 184 U. S. 27, 46 L.ed. 416;
188 U. S. 82, 47 L.ed, 394; 188 U. S. 445, 47 L.ed. 533; 191 U. S. 405, 48 L.ed. 239; 192
U. S. 21, 48 L.ed. 325; 194 U. S. 618, 48 L.ed. 1142; 19G U. S. 192, 49 L.ed. 443; 106 U. 8.
407, 49 L.ed. 529; 197 U. S. 448, 49 L.ed. 848; 201 U. S. 321, 50 L.ed. 772; 202 U. S. 446,
60 L.ed. 1099; 202 U. 8. 543, 50 L.ed. 1142; 202 U. S. 584, 50 L.ed. 1155; 203 U.
38, 51 L.ed. 78; 203 U. S. 109, 51 L.ed. Ill; 203 U. S. 270, 51 L.ed. 178; 203 U. S. 284, 51
Led. 184 ; 203 U. 8. 335, 51 L.ed. 209 ; 203 U. 8. 507, 51 L.ed. 235 ; 204 U. S. 152, 51 L.ed.
415; 205 U. S. 93, 5\ L.ed. 724 ; 205 U. S. 354, 51 L.ed. 836; 206 U. S. 129". 51 L.ed. 987;
207 U. S. 67, 52 L.ed. 106; 207 U. S. 270. 52 L.ed. 201; 207 U. S. 328, 52 L.ed. 230; 207
U. S. 398, 52 L.ed. 264; 207 U. 8. 463, 52 L.ed. 297 ; 208 U. S. 113, 52 L ed. 413 ; 208 U. S.
161, 52 L.ed. 436; 208 U. S. 340, 52 L.ed. 520; 209 U. S. 211, 52 L.ed. 754; 209 U. 8. 251,
52 L.ed. 778; 209 U. 8. 349, 52 L.ed. 828; 209 U. S. 405, 52 L.ed. 855; 210 U. S. 187, 52
Led. 1016; 210 U. S. 217, 52 L.cd. 1031; 211 U. S. 31, 53 L.ed. 75; 211 U. S. 612, 53 L.ed. .
352; 212 U. S. 132, 53 L.ed. 441; 213 U. S. 52, 53 L.ed. 693 ; 213 U. S. 175, 53 L.ed. 753;
213 U. 8. 366, 53 L.ed. 836; 214 U. 8. 218, 53 L.td. 972; 215 U. S. 87, 54 L.ed. 106; 216
U. S. 1, 54 L.cd. 355; 216 U. S. 56, 54 L.cd. 378; 216 U. S. 78, 54 L.ed. 390; 216 U. S.
122. 54 L.ed. 411; 216 U. S. 146, 54 L.ed. 423 ; 216 U. S. 177, 54 L.ed. 435; 216 U. S. 261,
54 Led. 472; 216 U. 8. 573, 54 L.ed. 624; 217 U. S. 91, 54 L.ed. 678; 217 U. S. 13C, 54
Led. 698; 217 U. S. 413, 54 L.ed. 817; 217 U. 8. 524, 54 L.ed. 8G8 ; 217 U. S. 563, 54 L.ed.
883; 218 U. S. 71, 54 L.ed. 936; 218 U. S. 121, 54 L.ed. 965; 218 U. S. 135, 54 L.cd. 970;
218 U. S. 406, 54 L.ed. 10S8; 219 U. S. 128, 55 L.ed. 128; 219 U. S. 186, 55 L.ed. 167; 210
U. S. 285, 55 L.ed. 219; 219 U. 8. 453, 55 L.ed. 290; 219 U. 8. 407, 55 L.cd. 297; 220 U. S.
45, 55 L.ed. 364; 220 U. S. 364, 55 L.ed. 498; 221 U. 8. 1, 55 L.ed. G19; 221 U. S. 134,
55 L.ed. 699; 221 U. S. 229, 55 L.ed. 716; 222 U. S. 20, 56 L.cd. 72; 222 U. S. 191, 5*
L.ed. 159; 222 U. 8. 210, 56 L.ed. 168; 222 U. S. 334, 56 L.ed. 225; 222 U. S. 370, 56 L.cd.
237; 222 U. S. 380, 56 L.ed. 240; 222 U. S. 415, 56 L.cd. 253; 223 U. 8. 1, 56 L.ed. 327;
223 U. S. 70, 56 L.ed. 355; 223 U. S. 166, 56 L.ed. 390; 223 U. S. 2>0, 50 L ed. 436; 223
I'. S. 298, 56 L.ed. 445; 223 U. S. 335, 56 L.ed. 459; 223 U. S. 468, 56 Led. 510; 223 V. S.
481. 56 L.ed. 516; 224 U. S. 160, 56 L.ed. 710; 224 U. S. 194, 56 L.ed. 729; 224 V. S. 217,
56 L.ed. 738; 224 U. 8. 603. 56 L.cd. 911; 225 U. 8. 101, 56 L.ed. 1004; 225 V. S. 187, 56
Led. 1047; 225 U. 8. 272, 56 L.ed. 1087; 225 U. 8. 501, 56 L.ed. 1182; 225 U. S. fHO,
56 L.ed. 1197; 225 U. S. 663, 56 L.ed. 1248; 226 U. S. 132, 57 L.ed. 184; 226 U. St
205. 57 L.ed. 189; 226 U. S. 390, 57 L.ed. 267 : 226 U. S. 404, 57 L.ed. 275; 226 U. S. 436,
57 L.ed. 287; 226 U. 8. 462. 57 L.cd. 30H; 226 U. S. 491, 57 L.ed. 314
227 V. 8. 1, 57
Led. A»9 227 U. S. 248, 57 L.cd. 499; 227 U. S. 308. 57 L.ed. 523; 227 U. S. 389, 57 L.ed.
565; 227 U. S. 401, 57 L.ed. 569; 227 U. S. 504, 57 L.ed. 615; 227 U. S. 559, 57 L.ed. 642;
228 L*. S. 115, 57 L.ed. 754; 22S U. S. 665, 57 L.ed. 1015; 229 U. S. 336, 57 L.ed. 1215 ; 230
I'. S. 352, 57 L.ed. 1511; 230 U. S. 474„ 57 L.cd. 1571; 230 U. S. 525, 57 L.ed. 1604;
230 U. 8. 537, 57 L.ed. 1610; 230 U. S. 653, 57 L.ed. 1625.
CL 4. Naturalization and bankruptcy. 4 Wheat. 122, 4 L.ed. 529; 4 How. 567. 11
Led. 1105; 5 How. 235, 12 L.ed. 159; 21 Wall. 162, 22 L.cd. 627; 143 U. S. 135, 36 L.ed.
103: 186 U. S. 181, 46 L.ed. 1113; 223 U. S. 227, 56 L.cd. 1066; 217 U. S. 509, 54
L.ed. 961.
CI. 5. Coinage; weights and measures.
5 How. 410. 12 L.ed. 213; 9 How. 560, 13 L.ed.
257; 1 Wall. 512, 17 L.ed. 500; 12 Wall. 457, 20 L.ed. 287; 176 U. S. 121, 44 L.ed. 398.
CL 6. Counterfeiting. S How. 410, 12 L.exL 213; 9 How. 560, 13 L.ed. 257; 118 U. 8.
45 V 30 L.ed. 237.
CI. 7. Postoffices and post roads.
96 U. S. 1, 24 L.ed. 708; 203 U. 8. 284, 51 L.ed.
184 : 209 U. S. 36, 52 L.ed. 670; 229 U. S. 288, 57 L.ed. 1190.
CL 8. Patents and copyrights. 8 Pet. 591, 8 L.ed. 1055; 4 How. 646, 11 L.ed. 1141;
21 How. 322, 16 L.ed. 165; 110 U. 8. 651, 2S L.ed. 274; 111 U. S. 53, 28 L.ed. 349; 112
U. S. 50, 28 L.ed. 656; 114 U. S. 1, 29 L.ed. 76 ; 118 U. 8. 180, 30 L.ed. 158; 128 U. S.
244. 32 L.ed. 425; 128 U. 8. 315, 32 L.cd. 450; 161 U. 8. 10. 40 L.ed. 599; 194 U. S. 601,
48 L.ed. 1134; 203 U. S. 347, 51 L.ed. 216; 210 U. S. 405, 52 L.ed. 1122; 222 U. 8. 55, 56
Led. 92; 229 U. S. 1, 57 L.ed. 1041.
CL 9. Inferior Federal courts. 182 U. S. 244, 45 L.ed. 1088.
CL 10. International crimes. 120 U. S. 470, 30 L.cd. 728.
CI. 11. War; prize; capture.
8 Cranch, 110, 3 L.ed. 504; 22 Wall. 81, 22 L.ed. 738;
106 U. 8. 315. 27 L.ed. 193.
CL 12. Military appropriation. 116 U. 8. 252, 20 L.ed. 615.
CL 14. Land and naval forces. 20 How. 65, 15 L.od. 838; 100 U. 8. 13, 25 L.ed. 538;
177 U. S. 459, 44 L.ed. 846; 177 U. S. 496, 44 L.ed. 801 ; 183 U. 8. 365, 46 L.cd. 236.
CL 18. Militia. 7 How. 1, 12 L.ed. 581.
TJ. 8. 1,

;

:
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Columbia; places ceded and purchased. 4 Cranch, 384, 2 L.ed. 655;
A Wheat. 317, 5 L.ed. 98; 6 Wheat. 264, 5 L.ed. 257; 3 How. 212, 11 L.ed. 565; 14 Wall.
670, 20 L.ed. 719; 114 U. S. 525, 29 L.ed. 264; 162 U. S. 399, 40 L.ed. 1015; 167 U. S.
;i24, 42 L.ed. 185; 179 U. S. 223, 45 L.cd. 162; 209 U. S. 36, 52 L.ed. 670.
Jurisdiction
over places purchased or ceded. 214 U. S. 274, 53 L.ed. 994.
Cl. 18. Necessary powers.
18 How. 307, 15 L.ed. 421; 21 How. 506, 16 L.ed. 169; 4
Wall. 333, 18 L.cd. 366; 12 Wall. 457, 20 L ed. 287; 100 U. S. 257, 25 Led. 64S; 106
U. S. 371, 27 L.ed. 232; 106 U. S. 629, 27 L.ed. 290; 110 U. S. 651, 28 L.ed. 274 ; 120 V. S.
479, 30 L.ed. 728; 135 U. S. 1, 34 L.ed. 55; 144 U. S. 263, 36 L.cd. 429; 181 U. S. &83,
45 L.ed. 862.
Cl. 17. District of

§ 9. The migration or importation of such persons as any of the states
existing shall think proper to admit, shall not be prohibited by the
congress prior to the year one thousand eight hundred and eight, but a tax
or duty may be imposed on such importation, not exceeding ten dollars for
each person.
The privilege of the writ of habeas corpus shall not be suspended, unless
when in cases of rebellion or invasion the public safety may require it.
No bill of attainder or ex post facto law shall be passed.
No capitation or other direct tax shall be laid, unless in proportion to the
census or enumeration hereinbefore directed to be taken.
No tax or duty shall be laid on articles exported from any state.
No preference shall be given by any regulation of commerce or revenue to
the ports of one state over those of another; nor shall vessels bound to, or
from, one state, be obliged to enter, clear, or pay duties in another.
No money shall be drawn from the treasury but in consequence of appropriations made by law; and a regular statement and account of the receipts
and expenditures of all public money shall be published from time to time.
No title of nobility shall be granted by the United States; and no person
holding any office of profit or trust under them, shall, without the consent of
the congress, accept of any present, emolument, office, or title, of any kind
whatever, from any king, prince, or foreign state.

now

Limitations on congressional powers. 4 Wheat. 31fi, 4 L.ed. 579.
Cl. 1. Immigration.
15 Pet. 443, 10 L. ed. 800; 7 How. 283, 12 L.ed. 702; 19 How. 393,
15 L.ed. 691; 107 U. S. 59, 27 L.ed. 3S3.
Cl. 2. Habeas corpus.
3 Cranch, 448, 2 L.ed. 495; 7 How. 1, 12 L.ed. 581; 194 U. 3.
279. 48 Led. 979 ; 203 U. S. 174, 51 L.ed. 142.
7 Pet. 243, 8 L.ed. 672; 4 Wall. 333, IS L.ed.
Cl. 3. Attainder or ex post facto laws.
366; 116 U. S. 252, 29 L.ed. 615; 135 U. S. 1. 34 L.ed. 55; 195 U. S. 100, 49 L.ed. 114
225 U. S. 227, 56 L.ed. 1066; 228 U. S. 585. 57 L.ed. 978.
Cl. 4. Apportionment of taxes.
3 Dall. 171. 1 L.ed. 556; 5 Wheat. 317, 5 L.ed. 98:
173 U. S. 509, 43 L.ed. 786; 17S U. S. 41. 44 L.ed. 969; 182 U. S. 244. 45 L.ed. 1088; 192
U. S. 363, 48 L.ed. 481; 192 U. S. 41S, 48 L.ed. 504 ; 199 U. S. 437, 50 L.ed. 261; 220 U. S.
107. 55 L.ed. 389\
Cl. 5. Tax on exports.
9 How. 619, 13 L.ed. 282; 7 Wall. 433. 19 L.ed. 95 ; 8 Wall. 148,
19 L.cd. 387; 92 U. S. 214, 23 L.ed. 563; 173 U. S. 509, 43 L.cd. 786; 179 U. S. 270, 45
Led. 186; 181 U. 8. 2S3, 45 L.ed. 862; 182 U. S. 244, 45 L.ed. 1088; 183 U. S. 151,
46 L.ed. 128; 187 U. S. 281, 47 L.ed. 178 188 U. S. 321. 47 L.ed. 4D2; 192 U. S. 418,
48 L.ed. 504 209 U. S. 56, 52 L.ed. 681; 22S U. S. 525, 57 L.ed. 950.
CL 6. Commercial preferences. 9 Wheat. 1, 6 L.ed. 23; 7 How. 283, 12 L.ed. 702; 12
How. 299, 13 L.cd. 996; 18 How. 421. 15 L.ed. 435; 94 U. S. 113. 24 L.ed. 77; 1W U. S.
38S, 30 L.ed. 447; 143 U. S. 517, 36 L.ed. 247; 156 U. S. 577, 39 L.cd. 538; 157 U. 8.
459. 39 L.ed. 759; 158 U. S. 103, 39 L.ed. 914; 158 U. S. 564, 39 L.ed. 1092; 17S
U. S. 41, 44 L.ed. 969; 182 U. S. 244, 45 L.ed. 1088; 187 U. S. 447, 47 L.ed. 253 198 U. S.
;

;

;

;

310. 49 L.ed. 1064.

Appropriations. 6 How. 92, 12 L ed. 357 ; 11 How. 272, 13 L.ed. 693; 101 U. S.
832, 25 L.ed. 973; 118 U. S. 62, 30 L.ed. 96; 124 U. S. 236, 31 L.ed. 3S9; 182 U. S. 244,
45 L.cd. 1088.

CL

7.

§ 10. No state shall enter into any treaty, alliance or confederation;
grant letters of marque and reprisal; coin money; emit bills of credit; make
any thing but gold and silver coin a tender in payment of debts; pass any bill
of "attainder, ex post facto law, or law impairing the obligation of contracts
or grant any title of nobility.
No state shall, without the consent of the congress, lay any imposts or
duties on imports or exports, except what may be absolutely necessary for
xliv
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laws; and the net produce of all duties and imposts,
any state on imports or exports, shall be for the use of the treasury
United States; and all such laws shall be subject to the revision and

executing its inspection

by

laid

of the

of the congress.

control

No

state shall,

without the consent of congress, lay any duty on tonnage,

of war in time of peace, enter into any agreement or
compact with another state or with a foreign power or engage in war unless
actually invaded, or in such imminent danger as will not admit of delay.
Kestrictions on states. 6 Cranch, 87, 3 L.ed. 162 G Wheat. 264, 5 L.ed. 257
5 Pot. 1,
keep troops or ships

;

;

Pet. 243, 8 L.ed. 672; 12 Pet. 657, 9 L.cd. 1233 ; 14 Pet. 540, 10 L.ed. 57.4
1060 ; 2 How. 591, 11 L.cd. 391; 7 How. 1, 12 L.cd. 581; 17 How.
478. 15 L.ed. 181; 4 Wall. 333, 18 L.ed. 366; 21 Wall. 162, 22 L.ed. 627; 100 U. 8. 483,
25 L.i*d. 628; 108 U. 8. 76, 27 L.ed. 656; 136 U. 8. 313, 34 L.cd. 455; 172 U. S. 82, 43
Led. 374; 173 U. S. 592, 43 L.ed. 823; 176 U. S. 1, 44 L.ed. 347; 178 U. S. 496, 44 L.cd.
11G5 ; 179 U. S. 223, 45 L.ed. 162; 180 U. S. 333, 45 L.ed. 557; 182 U. 8. 1, 45 L.ed. 1041;
1B2 L>. S. 244, 4 5 L.ed. 1088; 185 U. S. 125, 46 L.ed. 838.
CL I. Bills of credit. 4 Pet. 410, 7 L.ed. 903 ; 8 Wall. 533, 19 L.ed. 482 ; 12 WalL 457,
20 L.ed. 287; 19 Wall. 1, 22 L.ed. 90; 117 U. 8. 52, 29 L.ed. 805 ; 152 U. S. 191, 38 L.ed.
408; 164 U. S. 179, 41 L.ed. 395; 2 How. 29, 11 L.ed. 167; 12 Wall. 457, 20 L.ed. 287.
Attainder or ex post facto laws. 17 How. 456, 15 L.cd. 127; 107 U. S. 221, 27 L.ed.
506; 134 U. 8. 160, 33 L.ed. 835; 170 U. S. 189, 42 L.ed. 1002; 181 U. S. 589, 45 L.ed.
8 L.ed.

25;

7

;

16 Pet. 539, 10 L.ed.

1015.

Lx poet facto lawa.

212 U. S. 86, 53 L.ed. 417; 212 U. S. 112, 53 L.ed. 431; 219 U. 8.
55 L.ed. 137; 226 U. 8. 260, 57 L.ed. 212; 227 U. S. 150, 57 L.ed. 458; 228 U. S. 652,
Led. 1010.
Impairing contract obligations. 3 Dall. 386, 1 L.ed. 648; 6 Cranch, 87, 3 L.ed. 162;
7 Cranch, 164, 3 L.ed. 303; 4 Wheat. 122, 4 L.ed. 529; 4 Wheat. 518, 4 L.ed. 629; 12
Wheat. 213, 6 L.ed. 606; 2 Pet, 492, 7 L.ed. 496; 4 Pet. 514, 7 L.ed. 939; 1 How. 311,
11 L.ed. 143; 3 How. 133, 11 L.ed. 529; 5 How. 295, 12 L.ed. 159; 5 How. 301, 12 L.cd.
447; 6 How. 507, 12 L.ed. 535; 7 How. 738, 12 L.ed. 894; 8 How. 163. 12 L.ed. 1030;
8 How. 569, 12 L.ed. 1201; 10 How. 402, 13 L.ed. 472; 12 How. 1, 13 L.od. 867; 15 How.
304, 14 L.ed. 705; 16 How. 369, 14 L.ed. 977; 18 How. 331, 15 L.ed. 401; 22 How. 364,
16 L.ed. 296; 1 Black, 350, 17 L.cd. 216; 4 Wall. 535, 18 L.ed. 403; 10 Wall. 511, 10
Led. 997; 13 Wall. 190, 20 L.ed. 550; 14 Wall. 607, 20 L.ed. 756 ; 15 Wall. 610, 21 L.ed.
212; 16 Wall. 314, 21 L.ed. 357; 16 WalL 36, 21 L.ed. 394; 20 Wall. 36, 22 L.cd. 282; 92
U. S. 214, 23 L.ed. 563; 93 U. S. 116, 23 L.ed. 825; 95 U. S. 679, 24 L.ed. 558; 100 U. S.
101 U. S. 811.
548, 25 L.ed. 710; 101 U. S. 528, 25 L.ed. 912; 101 U. S. 791, 25 L.ed. 921
25 Led. 1079; 102 U. S. 651, 26 L.ed. 291; 103 U. S. 358, 26 L.ed. 395; 103 U. S. 714, 26
Led. 602; 105 U. S. 362, 26 L.ed. 1128; 10S V. S. 514, 27 L.ed. 808; 108 U. S. 56S, 27 L.ed.
823; 110 U. S. 53, 28 L.ed. 68; 111 U. S. 701, 2S L.ed. 569; 111 U. S. 746, 28 L.ed. 585;
114 U. S. 270, 29 L.ed. 185
114 U. S. 317, 29 L.ed. 202; 117 U. S. 241, 29 L.ed. 868; 11*.)
U.S. 387, 30 L.ed. 411; 121 U. S. 282, 30 L.ed. 960; 122 U. 8. 360, 30 L.ed. 1161; 123 U.S.
443, 31 L.ed. 216; 124 U. S. 639, 31 L.ed. 553; 125 U. S. 18, 31 L.ed. 607; 127 U. S. 216.
32 Led. 125; 131 U. S. 405, 33 L.ed. 193; 134 U. S. 1, 33 L.ed. 842; 134 U. S. 467, 33
Led. 985; 134 U. S. 547, 33 L.cd. 1016; 135 U. S. 662, 34 L.ed. 304 138 U. S. 98, 34 L.ed.
898; 140 U. S. 1, 35 L.ed. 363; 140 U. S. 76, 35 L.cd. 371; 140 U. 8. 545, 35 L.ed. 572;
145 U. S. 175, 36 L ed. 606; 145 U. S. 454, 36 L.ed. 773 146 U. 8. 162, 36 L.ed. 925; 148
V. S. 137, 37 L.cd. 397; 153 U. S. 411, 38 L.ed. 764 ; 153 U. S. 486, 38 L.ed. 793
156 U. S.
649, 39 L.ed. 567; 159 U. 8. 526, 40 L.ed. 247; 161 L\ S. 134, 40 L.ed. 645; 161 U. S. 164,
40 L.ed. 656; 161 U. S. 256, 40 L.ed. 691; 166 U. 8. 485, 41 L.ed. 10S7; 166 U. S. 685, 41
Led. 1165; 170 U. S. 226, 42 L.ed. 1017 175 V. 8. 32, 44 L.ed. 62; 177 U. S. 332, 44 L.ed.
793; 177 U. S. 601, 44 L.ed. 905; 180 U. S. 587, 45 L.ed. 679; 183 U. S. 144, 46 L.ed. 125;
1S3 U. S. 278, 46 L.ed. 196; IS4 U. S. 368, 46 L.ed. 592; 134 U. S. 399, 46 L.ed. 612; 18.".
U. S. 54. 46 L.ed. 804; 185 U. S. 336, 46 L.ed. 936; 186 U. S. 212, 46 L.ed. 1132; 187 U. 8.
611, 47 L.ed. 328 ; 189 U. S. 154, 47 L.ed. 757; 191 U. S. 150, 48 L.ed. 127; 191 U. S. 184.
48 Led. 140; 192 U. S. 73, 48 L.ed. 346; 192 U. S. 201, 48 L.ed. 406; 192 U. S. 286, 4S
Led. 44S; 193 U. S. 49, 48 L.ed. 6i3; 133 U. S. 416, 48 L.cd. 733; 193 U. S. 561, 48 L.cd.
795; 193 U. S. 635. 48 L.ed. 823; 193 U. S. 657, 48 L.cd. 832; 194 U. 8. 593, 48 L.cd. 1131
195 U. 8. 383, 49 L.ed. 245 ; 196 U. S. 64; 49 L.ed. 388; 194 U. 8. 544, 49 L.ed. 872; VD9
U. S. 1, 50 L.ecL 65; 199 U. 8. 473, 50 L.ed. 274; 200 U. 8. 22, 50 L.ed. 353; 200 U. S.
103, 50 L.ed. 391; 200 U. S. 148, 50 L.ed. 413; 200 U. S. 248, 50 L.ed. 464; 200 U. S. 273,
50 Led. 477; 201 U. S. 506, 50 L.ed. 845; 201 U. S. 543, 50 L.ed. 860; 202 U. S. 313, 50
Led. 1046; 202 U. 8. 453, 50 L.ed. 1102; 203 U. 8. 151, 51 L.ed. 132; 203 U. S. 311.
Led. 198; 203 U. 8. 372, 51 L.ed. 231; 203 U. S. 379, 51 L.ed. 237; 204 U. S. 103, 51 L.ed.
393; 204 U. S. 116, 51 L.ed. 399; 205 U. S. 236. 51 L.ed. 784; 205 U. S. 466, 51 L.ed. SS'-';
206 U. S. 276, 51 L.ed. 1061; 206 U. S. 496, 51 L.cd. 1155; 206 U. S. 516, 51 L.ed. 11G3; 206
U. S. 536, 51 L.ed. 1176; 207 U. S. 310, 52 L.ed. 222; 207 U. S. 161, 52 L.ed. 151 207 U. R.
258, 52 L.cd. 197; 207 U. 8. 382, 53 L.ed. 257; 207 V. S. 416, 52 L.ed. 274; 208 U. 8. 192,
52 Led. 450; 208 U. S. 378, 62 L.e& 536; 208 U. S. 489, 52 L.ed. 584; 208 U. 8. 583, 52
140,

57

;

;

;

;

;

;
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L.ed. 630; 209 U. S. 349, 52 L.ed. 828; 210 U. S. 187, 52 L.ed. 1016; 210 U. S. ?f»«, 52 T «"d.
1054; 212 U. 8. 322, 53 L.ed. 530; 214 U. 8. 179, 53 L.ed. 958; 215 U. S. 170, 54 L.ed. 144;
215 U. S. 336 54 L.ed. 221: 215 U. S. 373, 54 L.ed. 240; 215 U. S. 417, 54 L.rd. 2.VJ ; UIO
U. S. 206, 54 L.ed. 446; 216 U. S. 234, 54 L.ed. 460; 216 U. S. 261, 54 L.ed. 472; 216 V. S.
400, 54 L.ed. 536; 216 U. S. 420, 54 L.ed. 544; 217 U. S. 71, 54 L.ed. 670; 217 U. 8. 443,
54 L.ed. 832; 218 U. 8. 400, 54 L.ed. 1086; 218 U. 8. 431, 54 L.ed. 1097; 218 U. S. 438, 54
L.ed. 109D; 218 U. S. 563, 54 L.ed. 1151; 218 U. S. 591, 54 L.ed. 1163; 219 U. S. 104, 55
L.ed. 112; 220 U. S. 462, 55 L.ed. 541; 220 U. S. 472, 55 L.ed. 518; 221 U. S. 400, 55 L.ed.
786; 221 U. S. 408, 55 L.ed. 789 ; 221 U. S. 467, 55 L.ed. 815 ; 221 U. S. 660, 55 L.ed. 899;
222 U. S. 187, 56 L.ed. 156; 223 U. S. 389, 56 L.ed. 481; 223 U. S. 437, 56 L.ed. 497; 223
U. S. 468, 56 L.ed. 510; 223 U. S. 655, 56 L.ed. 594; 224 U. S. 148, 56 L.ed. 703; 224 U. S.
330, 56 L.ed. 788; 224 U. S. 632, 56 L.ed. 924 ; 224 U. S. 649, 56 L.ed. 934; 225 U. S. 272,
56 L.ed. 1087 226 U. S. 276, 57 L.ed. 221; 226 U. S. 318, 57 L.ed. 239; 226 U. S. 455, 57
L.ed. 297; 227 U. S. 278, 57 L.ed. 510; 227 U. S. 497, 57 L ed. 611; 227 U. 8. 544, 57 L.ed.
633; 227 U. S. 559, 57 L.ed. 642; 228 U. S. 1, 57 L.ed. 707; 228 U. S. 454, 57 L.ed. 915;
229 U. 8. 39, 57 L.ed. 1056; 229 U. S. 476, 57 L.ed. 1286; 230 U. S. 58, 57 L.ed. 1389; 230
U. 8. 84, 57 L.ed. 1400 ; 230 U. S. 98, 57 L.ed. 1409; 230 U. 8. 100, 57 L.ed. 1410.
CI. 2. State import or export duties; inspection laws.
2 Dall. 294, 1 Lted. 387; 4
Wheat. 316, 4 L.ed. 679; 2 Pet. 449, 7 L.ed. 481; 5 How. 504, 12 L.ed. 256; 7 How. 283,
12 L.ed. 702; 12 How. 299, 13 L.ed. 996; 13 Wall. 29, 20 L.ed. 517; 15 Wall. 284, 21 L.ed.
164; 94 U. 8. 238, 24 L.ed. 118; 95 U. S. 80, 24 L.ed. 377; 97 U. S. 566, 24 L.ed. 1015;
100 IT. S. 434, 25 L.ed. 743; 100 U. S. 676, 25 L.ed. 754 ; 104 U. S. 466, 26 L.ed. 632; 107
U. 8. 38, 27 L.ed. 370; 107 U. S. 59, 27 L.ed. 383; 114 U. 8. 622. 29 L.ed. 257; 125 U. S.
465. 31 L.ed. 700; 156 U. S. 577, 39 L.ed. 538; 171 U. S. 345, 43 L.ed. 191; 183 U. S. 151;
46 L.ed. 128; 192 U. S. 363, 48 L.ed. 481; 192 U. S. 418, 48 L.ed. 504; 192 U. S. 500, 48
L.ed. 538; 203 U. S. 38, 51 L.ed. 78; 208 U. 8. 14, 52 L.ed. 370; 211 U. S. 485, 53 L.ed.
294; 213 U. S. 200, 53 L.ed. 761; 228 U. S. 525, 57 L.ed. 950.
12 How. 299, 13 L.ed. 996; 12 Wall. 221, 20 L.ed. 376; 118 U.S.
CI. 3. Tonnape duties.
455, 30 L.ed. 237; 119 U. S. 543, 30 L.ed. 487.
Treaty power. 120 U. 8. 479, 30 L.ed. 728.
War. 116 U. S. 252, 29 L.ed. 615.
,

:

Article 2.—

The

Executive.

§ 1. The executive power shall be vested in a president of the United
States of America. He shall hold his office during the term of four years,
and, together with the vice-president, chosen for the same term, be elected as
follows
Each state shall appoint, in such mariner as the legislature thereof maydirect, a number of electors, equal to the whole number of senators and
representatives to which the state may be entitled in the congress; but no
senator or representative, or person holding an office of trust or profit under
the United States, shall be appointed an elector.
The congress may determine the time of choosing the electors, and the day
on which they shall give their votes which day shall be the same throughout
the United States.
No person except a natural born citizen, or a citizen of the United States
at the time of the adoption of this constitution shall be eligible to the office
of president neither shall any person be eligible to that office who shall not
have attained to the age of thirty-five years, and been fourteen years a
resident within the United States.
In case of the removal of the president from office, or of his death,
resignation, or inability to discharge the powers and duties of the said office,
the same shall devolve on the vice-president, and the congress may by law
provide for the case of removal, death, resignation, or inability, both of the
president and vice-president, declaring what officer shall then act as president,
and such officer shall act accordingly, until the disability be removed, or a
president shall be elected.
The president shall, at stated times, receive for his services a compensation,
which shall neither be increased nor diminished during the period for which
he shall have been elected, and he shall not receive within that period any
other emolument from the United States, or any of them.
;

;
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Before he enters on the execution of his office, he shall take the following
oath or affirmation:

"I do solemnly swear (or affirm) that I will faithfully execute the office of president
of the United States, and will, to the beat of my ability, preserve, protect and defend the
constitution of the United States."
CI. 1. President and vice-president
9 Wheat. 739, 6 L.ed. 204.
CL 2. Electors. 21 Wall. 162, 22 L.ed. 627; 116 U. S. 1, 36 L.ed. 869.
CL 3. Vote of electors. 92 U. S. 214, 23 L.ed. 563 ; 134 U. S. 377. 33 L.ed. 931.
5.
for
CL
Qualifications
president.
19 How. 393, 15 L.ed. 691; 21 WalL 162, 22 L.ed.
627; 143 U. S. 135, 36 L.ed. 103; 182 U. S. 244, 45 L.ed. 10SS.

be commander-in-chief of the army and navy of
the militia of the several states when called into
the actual service of the United States; he may require the opinion in writing
of the principal officer in each of the executive departments, upon any subject
relating to the duties of their respective offices, and he shall have power to
grant reprieves and pardons for offenses against the United States, except in
§ 2. The president shall
the United States, and of

impeachment.
He shall have power, by and with the advice and consent of the senate, to
make treaties, provided two-thirds of the senators present concur and he shall
nominate and, by and with the advice and consent of the senate, shall appoint
ambassadors, other public ministers and consuls, judges of the supreme court,
and all other officers of the United States whose appointment's are not herein
otherwise provided for, and which shall be established by law; but the
congress may by law vest the appointment of such inferior officers as they
think proper in the president alone, in the courts of law, or in the heads of
cases of

;

departments.
The president shall have power to fill up all vacancies that may happen
during the recess of the senate, by granting commissions which shall expire at
the end of their next session.
CL 1. President's powers generally. IS How. 307, 15 L.ed. 421; 20 How. 65, 15 Led.
838; 4 Wall. 333, 18 L.ed. 366; 97 U. S. 39, 24 L.ed. 932; 135 U. S. 1, 34 L.ed. 55; 169
U. S. 649. 42 L.ed. 890.
CL 8. Treaty and appointive power. I Craneh, 137, 2 L.ed. 60; 13 Pet. 230, 10 L.ed.
13S ; 17 How. 284, 15 L.ed. 102 ; 6 Wall. 385, 18 L.ed. 830; 95 U. S. 760, 24 L.ed. 588;
99 U. S. 508, 25 L.ed. 482; 107 U. S. 414, 27 L.ed. 542; 120 U. S. 479, 30 L.ed. 723; 135
U. S. 403, 34 L.ed. 222; 137 U. S. 310, 34 L.ed. C74 ; 142 U. S. 651. 35 L.ed. 1146;
143 U. S. 649, 36 Led. 294; 155 U. S. 591, H'J L.ed. 273; 158 U. S. 109. 39 Led. 914; 109
U. S. 331, 42 Led. 767; 180 U. S. 371, 45 Led. 577; 182 U. S. 1, 45 L.ed 1041; 1S3
U. S. 176, 46 Led. 138; 208 U. S. 340, 52 L.ed. 520; 213 U. S. 138, 53 L.ed. 737, 224 U. S.
583, 56 L.ed. 894.
CL 3. Filling vacancies. 114 U. 8. 619, 29 L.ed. 254; 110 U. S. 483, 29 L.ed. 700; 173
U. S. 452, 43 L.ed. 765.

He

shall from time to time give to the congress information of the
the union, and recommend to their consideration such measures as he
judge necessary and expedient; he may, on extraordinary occasions,
convene both houses, or either of them, and in case of disagreement between
Them, with respect to the time of adjournment, he may adjourn them to such
time as he shall think proper; he shall receive ambassadors and other public
ministers; he shall take care that the laws be faithfully executed, and shall
oramission all the officers of the United States.
§ 3.

state of
shall

<

Duties of president. 1 Cranch. 37, 2 L.ed. 60; 135 U. S. 1, 34 L.ed. 55; 135 U. S. 403,
34 L.ed. 222; 167 U. S. 479. 42 L.ed. 243; 189 U. S. 311, 47 L.ed. 828.
§ 4. The president, vice-president, and all civil officers of the United
States shall be removed from office on impeachment for, and conviction of,
treason, bribery, or other high crimes and misdemeanors.
Impeachment 189 U. S. 311, 47 L.ed. 828.

Article
§ 1.
court,

ordain

3.

— The

Judiciary.

The judicial power of the United States shall be vested in one supreme
and in such inferior courts as the congress may from time to time
and establish. The judges, both of the supreme and inferior courts,
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shall hold their offices during good behavior, ami shall, at stated times, receive
for their services a compensation which shall not be diminished during their

continuance in

office.

Federal courts generally. 4 Cranch, 75, 2 L.ed. 554 ; 1 Wheat. 304, 4 L.cd. 97; 1 Pet.
811, 7 L.ed. 242; 9 Pet. 632, 9 L.ed. 255 ; 7 How. 185. 12 L.cd. 660; 9 How. 235, 13 L.ed.
119; 14 How. 103, 14 L.ed. 345; 18 How. 272, 15 L.ed. 372; 19 How. 393, 15 L.ed. 691;
4 Wall. 333, 18 L.ed. 366; 19 Wall. 214, 22 L.ed. 68; 19 Wall. 274, 22 Led. 152; 98 U. S.
569, 25 L.ed. 143; 100 U. S. 257, 2o L.ed. 648; 111 U. S. 449, 28 L.cd. 482; 134 I". S.
33 L.ed. 949; 141 U. S. 174, 35 L ed. 693; 143 U. S. 472, 36 L.ed. 232; 147 U. S. 150, 37
L.ed. 118; 155 U. S. 76, 39 L.ed. 76; 156 U. S. 51, 39 L.ed. 343 ; 157 U. S. 229, 39 L.ed.
683; 157 U. S. 429. 39 L.ed. 759; 165 U. S. 275, 41 L.ed. 715; 170 U. S. 511, 42 L.ed. 1126;
182 U. S. 244, 45 L.ed. 1088; 186 U. S. 181, 46 L.ed. 1113; 189 U. S. 25, 47 L.ed. 697;
194 U. S. 279, 48 L.ed. 979; 202 U. S. 401, 50 L.ed. 1079; 203 U. S. 449, 51 L.ed. 264; 206
U. S. 46, 51 L.ed. 356; 206 U. S. 536, 51 L.ed. 1176; 208 t*. S. 393, 52 L.ed. 513; 209 U.S.
490, 52 L ed. 904; 210 U. S. 231, 52 L.ed. 1061 217 U. S\ 509, 54 L.ed. 861; 219 V. S. 316.
55 L.ed. 246; 220 U. S. 277, 55 L.ed. 465; 220 U. S. 290, 55 L.ed. 469.
;

judicial power shall extend to all cases in law and equity, arising
under this constitution, the laws of the United States, and treaties made, or
which shall be made under their authority; to all cases affecting ambassadors,
other public ministers, and consuls; to all cases of admiralty and maritime
jurisdiction; to controversies to which the United States shall be a party; to
controversies between two or more states; between a state and citizens of
another state; between citizens of different states; between citizens of the
same state claiming lands under grants of different states, and between a
state, or the citizens thereof, and foreign states, citizens or subjects.
In all cases affecting ambassadors, other public ministers and consuls, and
those in which a state shall be party, the supreme court shall have original

§

The

2.

In all the other eases before mentioned, the supreme court shall
have appellate jurisdiction, both as to law and fact, with such exceptions, and
under such regulations as the congress shall make.
The trial of all crimes, except in cases of impeachment, shall be by jury and
such trial shall be held in the state where the said crime shall have been
committed; but when not committed within any state, the trial shall be at
such place or places as the congress may by law have directed.
jurisdiction.

;

CL 1. Jurisdiction. 2 Dall. 419, 1 L.ed. 440; 4 Dall. 12, 1 L.ed. 720: 5 Cranch, 303, 3
L.ed. 108; 9 Cranch, 292, 3 L.ed. 735; 1 Wheat. 304, 4 L.ed. 97: 6 Wheat. 264. 5 L.ed.
257; 9 Wheat. 739. 6 L.ed. 204; 1 Pet. 110, 7 L.ed. 73 ; 1 Pet. 655. 7 L.ed. 302 ; 3 Pet. 433,
7 L.ed. 732 ; 5 Pet. 1, 8 L.cd. 25 6 Pet. 515, 8 L.ed. 483; 3 How. 236, 11 L.ed. 576; 3 How.
464, 11 L.ed. 681; 5 How. 504, 12 L.ed. 256; 6 How. 344, 12 L.ed. 465; 7 How. 1, 12 L.ed.
581; 7 How. 660, 12 L.ed. 861; 8 How. 441, 12 L ed. 1147; 10 How. 72, 13 L.ed. 333; 10
How. 586. 13 L.ed. 551; 12 How. 284, 13 L.ed. 990; 13 How. 518, 14 L.ed. 243; 14 How.
15 How. 233, 14 L.ed. 674; 16 How. 314, 14
80, 14 L.ed. 335; 14 How. 468, 14 L.ed. 502
L.ed. 953; 17 How. 369. 15 L.ed. 80; 18 How. 71, 15 L.ed. 269; 18 How. 272, 15 L.ed. 372:
18 How. 331, 15 L.ed. 401; 20 How. 558, 15 L.ed. 994; 21 How. 481, 16 L.ed. 198; 4 Wall.
411, 18 L.ed. 397; 6 Wall. 50, 18 L.cd. 721; 6 Wall. 280, 18 L.ed. 825; 11 Wall. 65, 2<>
L.ed. 60; 13 Wall. 581. 20 L.ed. 638; 14 Wall. 69, 20 L.ed. 762: 17 Wall. 211. 21 L.ed.
823; 18 Wall. 272, 21 L.ed. 841; 19 Wall. 214, 22 L.ed. 6S; 20 Wall. 445, 22 L.ed. 365:
20 Wall. 590, 22 L ed. 429; 92 U. S. 214, 23 L.ed. 563; 93 IT. S. 199. 23 L.ed. 829; 97 U. P.
13, 24 L.ed. 917; 98 U. S. 569, 25 L.ed. 143; 100 U. S. 257. 25 L.ed. 648; 101 U. S. 453.
25 L.ed. 1061; 104 U. S. 515, 26 L.ed. S14; 105 U. S. 189, 26 L.cd. 975; 105 U. S. 647, 2C
L.ed. 1200: 108 U. S. 76, 27 L.ed. 656: 111 U. S. 449, 28 L.ed. 182; 120 V. S. 450, 30 L.ed.
743 127 U. 8. 265, 32 L.ed. 239; 130 U. S. 167, 32 L.ed. 895; 135 U. S. 403, 34 L.ed. 222
139 U. R. 240, 35 L.ed. 159; 142 U. S. 479, 35 L.ed. 1087; 154 U. S. 447, 38 L.ed. 1047:
167 U. S. 606, 42 L.ed. 296; 173 U. S. 452, 43 L.ed. 765; 175 U. S. 423, 44 L.ed. 223; 176
U. S. 1, 44 L.ed. 347; 177 U. S. 505. 44 L.ed. 864: 177 U. S. 638. 44 L.ed. 921; 178 U. S.
436. 44 L.ed. 1140; 179 U. S. 58, 45 L.ed. 84; 179 U. S. 552, 45 L.ed. 314; 182 U. S. 244.
45 L.ed. 1088; 184 U. S. 199, 46 L.ed. 499: 185 U. S. 373, 4G L.ed. 951; 187 U. S. 327, 47
L.ed. 200; 187 U. R. 447, 47 L.ed. 253; 1ST T\ S. 585. 47 L.ed. 314; 190 U. S. 524, 47 L.ed.
1159 192 U. S. 286, 48 L.ed. 448; 195 U. S. 165, 49 L.cd. 142 ; 196 U. S. 432, 4D L.ed. 540
207 U. S. 398. 52 L.ed. 264.
CI. 2. Supreme Court.
4 Cranch, 75, 2 L.ed. 554; 4 Cranch, 382, 2 L.ed. 654; 1 Wheat
304, 4 Led. 97; 6 Wheat. 264, 5 L.ed. 257: 9 Wheat. 739, 6 L.ed. 204: 11 Wheat. 467. f>
L ed. 521; 1 Pet. 110, 7 L.ed. 73; 5 Pet. 190, 8 L.ed. 92; 9 Pet. 483. 9 L.cd. 201; 13 How.
618, 14 L.ed. 249; 18 How. 570, 15 L.ed. 515; 1 Wall. 243. 17 L.ed. 5S9
2 Wall. 160, 17
L.ed. 922; 3 Wall. 673, 18 I*ed. Ill; 7 Wall. 364, 19 L.ed. 214; 10 Wall. 553, 19 L.ed. 99S;
;

,

;

:

;

.

;
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*8 0. 8. 560, 25 L.ed. 143; 143 U. S. 621, 36 L.ed. 283 150 U. S. 653, 37 L.ed. 1211; 180
V. S. 208. 45 L.ed. 497; 202 U. S. 60, 50 L.ed. 935; 22S U. S. 3G1, .'.7 L.ed. 879.
CI. 3. Criminal trials.
4 Dall. 342, 1 L.ed. 859; 15 How. 467, 14 L.ed. 775: 1 Black,
484, 17 L.ed. 225; 134 U. S. 31, 33 L.ed. 801; 136 V. 5%. 256, 34 L.ed. 514; 133 U. S. 157,
34 L.ed. 906; 140 U. S. 118, 35 L.ed. 377; 143 U. S. 207. 36 L.ed. 126
158 U. S. 564, 39
Led. 1032; 168 U. S. 382, 42 L.ed. 509 ; 169 U. S. 218, 42 L.ed. 723: 170 U. S. 343, 42 L.ed.
1061; 174 U. 8. 1. 43 L.ed. 873; 195 U. S. 65, 49 L.ed. 99; 195 U. S. 133, 49 L ed. 12S;
196 U. S. 276, 49 L.ed. 477; 198 U. S. 253, 49 L ed. 1040; 199 U. S. 521, 50 L.ed. *-".)2: 202
U. S. 339, 50 L.ed. 1055; 205 U. S. 20, 51 L.ed. 689; 216 U. 8. 462, 54 L.ed. 569 ; 225 U. 8.
347, 56 L.ed. 1114.
:

;

§ 3. Treason against the United States shall consist only in levying war
against them, or in adhering to their enemies, giving them aid and comfort.
No person shall be convicted of treason unless on the testimony of two
witnesses to the same overt act, or on confession in open court.

The congress shall have power to declare the punishment of treason, but no
attainder of treason shall work corruption of blood, or forfeiture except
during the life of the person attainted.
Cl. 1.

Treason.

97 U. S. 39. 24 L.ed. 992.
4 Wall. 333, 18 L.ed. 366; 92 U. 8. 202, 23 L.ed. 473;

CL 8. Punishment of treason.
145 U. 8. 546, 36 L.ed. 812.

Article 4.— The States and Territories.
§ 1. Full faith and credit shall be given in each state to the public acts,
records, and judicial proceedings of every other state. And the congress may
by general laws prescribe the manner in which such acts, records, and proceedings shall be proved, and the effect thereof.
Full faith and credit. 7 Cranch. 481, 3 L.ed. 411; 2 Pet. 586, 7 L.ed. 528; 13 Pet. 312,
10 L.ed. 177; 14 Pet. 49, 10 L.ed. 349; 6 How. 41, 12 L.ed. 335; 9 How. 522, 13 L.ed. 242;
17 How. 322, 15 L.ed. 164; 1 Black, 518, 17 L.ed. 65; 5 Wall. 290, 18 L.ed. 475: 5 Wall.
307. 18 L.ed. 599; 9 Wail. 108, 19 L.ed. 604; 16 Wall. 610, 21 L.ed. 430; 21 Wall. 130, 22
Led. 588; 92 U. 8. 214, 23 L.ed. 563; 95 U. S. 418, 24 L.ed. 437; 104 U. S. 592, 26 L.ed.
845; 107 U. 8. 3, 27 L.ed. 346; 116 U. S. 54, 29 L.ed. 535; 127 U. S. 265, 32 Led. 239;
133 U. 8. 107, 33 L.ed. 538; 137 U. 8. 287, 34 L.ed. 670; 146 U. S. 657, 36 L.ed. 1123; 155
U. 8. 222, 39 L.ed. 128; 156 U. 8. 518, 39 L.ed. 517 ; 159 U. S. 113. 40 L.ed. 95; 160 U. 8.
531, 40 L.ed. 525; 162 U. S. 329, 40 L.ed. 986; 176 U. 8. 640, 44 L.ed. 619; 178 U. S. 186,
44 L.ed. 1028; 179 U. S. 322, 45 L.ed. 210; 181 U. 8. 155, 45 L.ed. 794; 182 U. S. 583, 45
Led. 1241; 185 U. 8. 114, 46 L.ed. 830; 188 U. S. 14, 47 L.ed. 366; 188 U. S. 291, 47 L.ed.
480; 188 U. S. 567, 47 L.ed. 598; 189 U. S. 122, 47 L.ed. 735; 191 U. S. 373, 48 L ed. 225;
192 U. S. 29, 48 L.ed. 328; 193 U. 8. 635, 48 L.ed. 823; 195 U. 8. 257, 49 L.ed. 184; 196
U. S. 458, 49 L.ed. 551; 198 U. S. 144, 49 L.ed. 988; 201 U. 8. 562, 50 L.ed. 867; 202 U. 8.
584, 50 L.ed. 1155; 203 U. S. 106, 51 L.ed. 109; 204 U. S. 8, 51 L.ed. 345; 207 U. S. 43,
52 L.ed. 95; 207 U. 8. 93, 52 L.ed. 118; 210 U. S. 82, 52 L.ed. 966 ; 210 U. S. 230, 52 L.ed.
1039; 212 U. S. 311, 53 L.ed. 525; 212 U. 8. 477, 53 L.ed. 605; 213 U. S. 55, 53 L.ed. 695;
214 U. 8. 19, 53 L.ed. 892; 215 U. 8. 1, 54 L.ed. 65; 215 U. S. 203, 54 L.ed. 158 ; 215 U. S.
252, 54 L.ed. 179; 216 U. 8. 386, 54 L.ed. 530; 218 U. 8. 1, 54 L.ed. 905; 218 U. S. 36, 54
L.ed. 921; 219 U. 8. 92, 55 L.ed. 107; 221 U. 8. 408, 55 L.ed. 789; 223 U. S. 185, 56 L.ed.
398; 224 U. S. 243, 56 L.ed. 749; 225 U. 8. Ill, 56 L.ed. 1009; 225 U. S. 246, 56 L.ed.
1074 ; 226 U. 8. 551, 57 L.ed. 347; 228 U. S. 346, 57 L.ed. 867 ; 228 U. 8. 559, 57 L.ed. 966.

§ 2. The citizens of each state shall be entitled to all privileges and
immunities of citizens in the several states.
A person charged in any state with treason, felony, or other crime, who
shall flee from justice, and be found in another state, shall, on demand of the
xeeutive authority of the state from which he fled, be delivered up, to be
removed to the state having jurisdiction of the crime.
No person held to service or labor in one state under the laws thereof,
escaping into another, shall, in consequence of any law or regulation therein,
be discharged from such service or labor, but shall be delivered up on claim of
the party to whom such service or labor may be due.
CL 1. Privileges and immunities. 13 Pet. 519, 10 L.ed. 274; 15 Pet. 449, 10 L.ed. 800;
7 How. 283, 12 L.ed. 702 18 How. 331, 16 L ed. 401; 18 How. 591, 15 L.ed. 497 19 How.
•

;

;

393. 15 L.ed. 691; 10 WalL 566, 19 L.ed. 102I»: 12 Wall. 418, 20 L.ed. 449; 16 Wall. 30, 21
L.ed. 394; 16 Wall. 130, 21 L.ed. 412; 20 Wall. 137. 22 L.ed. 331: 21 Wall. 162. 22 L.ed.
627: 93 U. S. 72, 23 L.ed. «06; 94 U. S. 391. 24 L.ed. 24S; 92 U. S. 1. 2 1 L.ed. 70S; ion
U. S. 339, 25 L.ed. «76; 104 U. 8. 5, 26 L.ed. G43; 106 U. S. 629, 27 L.ed. 290; 114 U. 8.
622. 29 L.ed. 257; 125 U. S. 181, 31 L.ed. 650; 133 U. S. 107, 33 L.ed. 538; 135 U. S. 100,
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84 L.ed. 128; 138 U. S. 348, 34 Led. 360; 136 U. S. 114, 34 Led. 394; 136 U. S. 313, 34
L.ed. 455; 143 U. S. 135, 36 L.ed. 103; 154 U. S. 118, 38 L.ed. 930; 156 U. S. 577, 39 L.ed.
538; 160 U. S. 128, 40 L.ed. 3G5: 1G4 U. S. 3C7, 41 L.ed 472; 169 U. S. 613, 42 L.ed. 878;
172 U. S. 239, 43 L.ed. 432; 176 U. S. 59, 44 L.ed. 371; 176 U. S. 581, 44 L.ed. 597; 177
U. S. 28. 44 L.ed. 657; 178 U. S. 289, 44 L.ed. 1072; 179 U. S. 270, 45 L.ed. 186 ; 183 U- S.
300, 46 L.ed. 207; 185 U. S. 364, 46 L.ed. 949; 187 U. S. 540, 47 L.ed. 293; 187 U. S. 547,
47 L.ed. 296; 187 U. S. 569, 47 L.ed. 307; 187 U. S. 611, 47 L.ed. 328; 188 U. 8. 321, 47
L.ed. 492; 191 U. S. 373, 48 L.ed. 225; 192 U. S. 29, 48 L.ed. 328; 207 U. S. 142, 52 L.ed.
143; 227 U. S. 308, 57 L.ed. 523.
6 Wheat. 264, 5 L.ed. 257; 14 Pet. 540, 10 L.ed. 579; 16 Pet. 539.
CI. 2. Extradition.
10 L.ed. 1060; 5 How. 215, 12 L.ed. 122; 16 Wall. 366. 21 L.ed. 287; 111 U. 8. 624, 28
Led. 542; 114 U. S. 642. 29 Led. 250; 116 U. S. 80, 29 L.ed. 544; 146 U. S. 183. 36 L.ed.
934: 148 U. S. 537, 37 L.ed. 549; 188 U. S. 691, 47 L.ed. 657; 196 U. S. 364. 49 Led. 515:
197 U. S. 324. 49 L.ed. 774: 203 U. S. 192. 51 L.ed. 148 ; 203 U. 8. 222, 51 L.ed. 161; 208
U. S. 386. 52 L.ed. 540; 210 U. S. 3S7, 52 L.ed. 1113; 211 U. S. 468, 53 L.ed. 286.
15 Pet. 449, 10 L.ed. 800; 7 How. 283, 12 L.ed.
CI. S. Fugitives from service or labor.
702; 92 U. S. 214, 23 L.ed. 563; 109 U. S. 3, 27 L.ed. 836.

§ 3. New states may be admitted by the congress into this union; but no
state shall be formed or erected within the jurisdiction of any other state
nor any state be formed by the junction of two or more states, or parts of
states, without the consent of the legislatures of the states concerned, as well

new

as of the congress.
The congress shall have power to dispose of and make all needful rules and
regulations respecting the territory or other property belonging to the United
States; and nothing in this constitution shall be so construed as to prejudice
any claims of the United States, or of any particular state.
CL 1. New states. 3 How. 212, 11 L.ed. 565; 5 How. 343, 12 L.ed. 181; 143 U. S. 135,
36 L.ed. 103; 187 U. S. 87, 47 L.ed. 86; 192 U. S. 573, 48 L.ed. 570; 202 U. S. 1, 50 L.ed.
913; 221 U. S. 559, 55 L.ed. 853.
CI. 2. Government of territories.
4 Wheat. 316, 4 L.ed. 579; 5 Pet. 1, 8 L.ed. 25; 14
Pet. 526, 10 L.ed. 573; 19 How. 393, 15 L.ed. 691; 18 Wall. 317, 21 L.ed. 784; 112 U. S.
76, 28 L.ed. 673; 121 U. S. 325, 30 L.ed. 949; 128 U. S. 315, 32 L.ed. 450; 136 U. S. 1, 34
L.ed. 478; 177 U. S. 505, 44 L.ed. 864; 182 U. S. 1, 45 L.ed. 1041; 182 17. S. 244, 45 L.ed.
1088; 190 U. S. 452, 47 L.ed. 1134 ; 195 U. S. 138, 49 L.ed. 128 ; 196 U. S. 119, 49 L.ed.
409; 197 U. S. 516, 49 L.ed. 862; 206 U. S. 46, 51 L.ed. 956; 215 U. S. 278, 54 L.ed. 195.
Control over government property. 220 U. S. 523, 55 L.ed. 570.

§ 4. The United States shall guarantee to every state in this union a
republican form of government, and shall protect each of them against
invasion, and on application of the legislature, or of the executive (when the
legislature cannot be convened), against domestic violence.
Guaranty to states. 7 now. 1, 12 L.ed. 581 ; 17 How. 478, 15 L.ed. 181; 7 Wall. 700, 1<»
L.ed. 227; 21 Wall. 162. 22 L.ed. 627; 92 U. S. 542, 23 L.ed. 588; 143 U. S. 135, 36 L.ed.
103; 166 U. S. 506, 41 Led. 1095; 177 U. S. 505, 44 L.ed. 864; 182 U. S. 244, 45 L.ed.
1088; 199 U. S. 233, 50 L.ed. 167; 199 U. S. 437, 50 L.ed. 261; 204 U. S. 85, 51 L.ed. 381
213 U. S. 175, 53 Led. 753; 221 U. S. 559, 55 L.ed. 853; 223 U. 8. 118, 56 L.ed. 377; 223
U. S. 151, 56 Lxd. 386; 229 U. S. 123, 57 Led. 1101.

Aetici.e

5.

Amendments.

The congress, whenever two-thirds of both houses shall deem it necessary,
shall propose amendments to this constitution, or, on the application of the
legislatures of two-thirds of the several states, shall call a convention for
proposing amendments, which in either case, shall be valid to all intents and
purposes as part of this constitution, when ratified by the legislatures of
three-fourths of the several states, or by conventions in three-fourths thereof,
as the one or the other mode of ratification may be proposed by the congress

provided, that no amendment which may be made prior to the year one
thousand eight hundred and eight, shall in any manner affect the first and

fourth clauses in the ninth section of the first article; and that no state,
its consent, shall be deprived of its equal suffrage in the senate.
Amendments. 18 How. 331, 15 L.ed. 401; 12 Wall. 457, 20 L.ed. 287.

without
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Article
debts contracted

All
this

constitution,

shall

6.

— Miscellaneous

Provisions.

and engagements entered

into, before the adoption of
be as valid against the United States under this

under the confederation.
and the laws of the United States which shall be made
pursuance thereof, and all treaties made or which shall be made, under the
authority of the United States, shall be the supreme law of the land and the
judges in every state shall be bound thereby, anything in the constitution or
Jaws of any state to the contrary notwithstanding.
The senators and representatives before mentioned, and the members of the
several state legislatures, and all executive and judicial officers, both of the
United States and of the several states, shall be bound by oath or affirmation
to support this constitution; but no religious test shall ever be required as a
qualification to any office or public trust under the United States.
CI. 1. Public deht.
14 Pet. 353, 10 L.ed. 490; 18 How. 331, 15 L.cd. 40J
ID How. 393,
constitution as

This constitution,

in

:

;

15

L ed. 691; 182 U. S. 244. 45 L.ed. 1088.
CL 2. Supremacy of Constitution. 3 Dall.

199, 1 L.cd. 568; 6 Wheat. 264, 5 L.ed. 257;
5 Tot. 1. 8 L.cd. 25; 5 How. 410, 12 L.ed. 213; 5 How. 504, 12 L.ed. 256; 7 How. 283, 12
Led. 702; 6 Wall. 217, 18 L.ed. 851; 6 Wall. 594, 18 L.ed. S97; 11 Wall. 616, 30 L.cd.
227: 12 Wall. 457. 20 L ed. 287; 91 U. S. 29, 23 L.ed. 196; 92 U. S. 90, 23 L.cd. 678; 96
U. S. 1, 24 L.ed. 708; 100 L\ S. 483, 25 L.ed. 628; 135 U. S. 1, 34 L.cd. 55; 144 U. 6. 323,
36 L.ed. 450; 158 U. S. 98. 39 L.cd. 310; 161 U. S. 591. 40 L.cd. 819; 177 U. S. 505, 44
L.ed. 864; 182 U. S. 1. 45 L.ed. 1041 ; 182 U. S. 244, 45 L.ed. 1088; 183 U. S. 138, 46 L.ed.
120. 199 U. S. 437, 50 L.cd. 261; 224 U. S. 583, 56 L.cd. 894.
Oath of office; religious test. 22 Wall. 99, 22 L.cd. 816.

Article

7.

— Ratification.

The ratification of the conventions of nine states shall be sufficient for the
establishment of this constitution between the states so ratifying the same.
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ARTICLES
AND AMENDMENT OP, THE CONSTITUTION OP
THE UNITED STATES OP AMERICA.

IN ADDITION TO,

Article

1.

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof or abridging the freedom of speech, or
of the press or the right of the people peaceably to assemble and to petition
;

;

the government for a redress of grievances.
Freedom of religion. 135 U. S. 1, 34 L.ed. 55; 143 U.

S. 457, 36 L.ed. 226; 175 U. S.
291. 44 L.ed. 168; 176 U. S. 581, 44 L.ed. 597; 1S2 U. S. 244, 45 L.ed. 1088.
Freedom of speech or press. 143 U. S. 207. 36 L.ed. 126; 1G5 U. S. 275, 41 L.ed. 715;
182 U. S. 244, 45 L.ed. 1088; 194 U. S. 279, 48 L.ed. 979; 211 U. S. 78, 53 L.ed. 97; 229
U. S. 288, 57 L.ed. 1190.
Right to assemble and petition. 92 U. S. 542, 23 L.ed. 588.

Article

2.

A

well regulated militia being necessary to the security of a free state, the
right of the people to keep and bear arms shall not be infringed.
Keeping and bearing arms. 144 U. S. 26::, 36 L.ed. 429; 153 U. S. 535, 33 L.ed. 812;
165 U. S. 275, 41 L.ed. 715; 211 U. S. 78, 53 L.ed. 97.

Article

3.

No

soldier shall, in time of peace, be quartered in any house without the
consent of the owner, nor in time of war but in a manner to be prescribed

by law.
Quartering troops.

7

How.

1,

12 L.ed. 581; 176 U. S. 581, 44 L.ed. 597.

Article

4.

right of the people to be secure in their persons, houses, papers and
effects, against unreasonable searches and seizures, shall not be violated ; and
no warrants shall issue but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or
things to be seized.
Searches and seizures. 7 How. 1, 12 L.ed. 581; 18 How. 272, 15 L.ed. 372; 116 U. S.

The

616, 29 L.ed. 746; 123 U. S. 131, 31 L.ed. 80: 142 U. S. 547, 35 L.ed. 1110; 153 U. S. 78,
38 L.ed. 643; 153 U. S. 535, 38 L.ed. 812; 161 U. S. 475, 40 L.ed. 777; 161 U. S. 591, 40
L.ed. 819; 167 U. S. 178, 42 L.ed. 127; 168 U. S. 532, 42 L.ed. 568; 176 U. S. 581, 44 L.ed.
597; 181 U. S. 233, 45 L.ed. 862: 187 U. S. 94, 47 L.ed. 90; 192 U. 8. 585, 48 L.ed. 575;
194 U. S. 25, 48 L.ed. 860; 194 U. S. 384. 48 L.ed. 1030; 201 U. S. 43, 50 L.ed. 652; 201
U. S. 92, 50 L.ed. 673; 207 U. S. 284, 52 L.ed. 208; 207 U. S. 541, 52 L.ed. 327; 211 U. S.
78, 53 L.ed. 97; 220 U. S. 107, 55 L.ed. 389; 220 U. S. 549, 55 L.ed. 579; 220 U. S. 556, 55
L.ed. 581; 221 U. S. 361, 55 L.ed. 771; 221 U. S. 603, 55 L.ed. 873; 221 U. S. 612, 55 L^d.
878; 226 U. 8. 478, 57 L.ed. 309; 227 U. S. 74, 57 L.ed. 423.

Article

5.

No

person shall be held to answer for a capital or otherwise infamous crime,
unless on a presentment or indictment of a grand jury, except in cases arising
in the land or naval forces, or in the militia when in actual service, in time
of war or public danger; nor shall any person be subject for the same offense
to be twice put in jeopardy of life or limb; nor shall be compelled, in any
lit
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criminal case, to be a witness against himself, nor be deprived of life, liberty,
or property, without due process of law nor shall private property be taken
for public use without just compensation.
Criminal prosecutions. 5 Wheat 1. 5 L.cd. 19; 12 How. 361, 13 L.ed. 1023: 20 How.
;

65, 15 L.ed. 838; 7 Wall. 321, 19 L.ed. 223; 100 U. S. 13, 25 L.cd. 538; 105 U. S. 696,
26 L.cd. 1213; 114 U. S. 417, 29 L.ed. 89; 116 U. S. 616, 29 Led. 746; 121 U. S. 2S1, 30
L.ed. 959; 134 U. S. 31, 33 L.ed. 801
140 U. S. 200, 35 L.cd. 409: 142 U. S. 547, 35 L.cd.
1110; 144 U. S. 323, 36 Led. 450; 150 U. 8. 65, 37 L.ed. 999-, 158 U. S. 109, 39 L.ed. 914;
161 U. S. 591, 40 L.ed. 819; 163 U. S. 228, 41 L.cd. 140; 163 U. S. 37C, 4.1 .Led. 196; 103
U. S. 662, 41 L.ed. 300; 164 U. S. 112, 41 L.cd. 369 164 U. S. 578, 41 L.ed. 5C0; 105 U. S.
275, 41 Led. 715; 166 U. S. 269, 41 L.ed. 906; 166 U. S. 661, 41 L.ed. 1154 ; 167 U. S. 178,
42 L.ed. 127; 168 U. 8. 532, 42 L.cd. 563; 170 U. S. 343, 42 L.ed. 1061; 175 U. S. 184, 44
L.ed. 124; 176 U. S. 83, 44 Led. 382; 176 U. S. 581, 44 L.ed. 597; 190 U. 8. 197, 47 L.ed.
1016; 192 U. S. 585, 48 L.ed. 575; 194 U. S. 25, 48 L.ed. 860; 194 U. S. 73, 48 L.ed. 882;
194 U. S. 279, 48 Led. 979; 197 U. S. 516, 49 Led. 862; 199 U. S. 372, 50 Led. 234; 199
U. S. 521, 50 Led. 292; 201 U. S. 43, 50 L.ed. 652; 201 U. 8. 90, 50 Led. 671; 201 U. 8.
92, 50 Led. 673; 203 U. 8. 96, 51 Led. 105: 205 TJ. 8. 483, 51 Led. 890; 211 U. S. 78,
63 Led. 97; 221 U. 8. 325, 55 Led. 753; 226 U. S. 1, 57 Led. 97; 227 U. S. 592, 57
L.ed. 658.
Former jeopardy. 5 How. 410, 12 Led. 213; 18 Wall. 163, 21 Led. 872; 113 U. 8.
828, 28 Led. 1005; 118 U. 8. 831, 30 L.ed. 71; 125 U. S. 692, 31 L.ed. 854; 142 U. S 148,
35 Led. 968; 155 U. S. 271, 39 L.ed. 146; 183 U. S. 365, 46 L.ed. 236; 195 U. 8. 100. 49
L.ed. 114; 199 U. S. 521, 50 L.ed. 292; 202 U. S. 344, 50 L.ed. 1057; 204 U. S. 470, 51 L.ed.
571; 206 U. 8. 333, 51 Led. 1084; 217 U. S. 264, 54 Led. 768; 224 U. S. 616, 56 Led.
;

;

917.
Felf-incrimination. 207 U. S. 541, 52 Led. 327; 211 U. S. 78, 53 L.ed. 97; 218 U. 8.
245. 54 L.ed. 1021; 220 U. S. 107, 55 L.ed. 3S9; 221 U. S. 274, 55 L.ed. 732; 221 U. S. 361,
55 L.ed. 771; 221 U. S. 394, 55 L.ed. 784; 221 U. S. 603, 55 L.ed. 873; 221 U. S. 612. 55
Led. 878; 222 U. S. 139, 56 L.ed. 128; 223 U. S. 303, 56 L.ed. 448; 226 U. 8. 478, 57
Led. 309; 227 U. S. 74, 57 L.ed. 423 227 U. S. 131, 57 Led 450.
Due process of law. 14 Pet. 540, 10 L.ed. 579 ; 15 Pet. 449, 10 L.ed. 800; 7 How. 1, 12
Led. 581: 14 Flow. 538, 14 L.ed. 532; 18 How. 272, 15 Led. 372; 19 How. 393, 15 L.ed.
691; 1 Wall. 512, 17 L.ed. 500; 12 Wall. 457, 20 L.ed. 287; 16 Wall. 36, 21 L.ed. 394; 21
102 U. S.
all. 162, 22 L.ed. 627; 96 TJ. S. 97, 24 Led. 616; 99 U. S. 727, 25 L.ed. 504
651. 26 L.ed. 291; 104 U. S. 78, 26 L.ed. 658; 106 U. S. 196, 27 L.ed. 171; 107 U. S. 265,
27 Led. 552; 113 U. S. 328, 28 L.ed. 1005; 118 U. 8. 455, 30 L^d. 237; 123 l\ S. 131, 31
Led. 80; 124 U. S. 200, 31 Led. 402; 127 U. S. 540, 32 L.ed. 223; 128 U. S. 96, 32 L.ed.
352: 133 U. S. 186, 33 L.ed. 582; 143 TJ. S. 301, 36 L.ed. 313; 146 U. S. 314, 36 L.ed. 986;
147 U. S. 1, 37 Led. 60; 149 U. S. 698, 37 Led. 905; 156 U. S. 51, 39 L.ed. 343; 167 U. S.
407. 42 L.ed. 215; 171 U. S. 505, 43 L.ed. 259; 172 U. S. 82, 43 L.ed. 374; 172 U. 8. 602,
43 L.ed. 569; 173 TJ. 8. 443, 43 L.ed. 762; 174 U. S. 1, 43 L.ed. 873; 176 U. S. 581, 44
L ed. 597; 179 TJ. S. 127 45 Led. 119; 181 U. S. 283, 45 Led. 862; 181 TJ. 8. 324. 45 Led.
879; !81 U. S. 371, 45 L.ed. 900; 181 TJ. S. 389, 45 L.ed. 90S; 181 TJ. 8. 396, 45 L.ed. 914;
181 TJ. S. 399. 45 Led. 917; 182 TJ. S. 244, 45 L.ed. 1038: 183 U. 8. 238, 46 Led. 171; 183
TJ. S. 365, 46 L.ed. 236; 185 U. S. 308, 46 Led. 922; 185 U. 8. 505, 46 L.ed. 1012; 186 U.S.
181. 46 L.ed. 1113; 187 U. S. 94, 47 L.ed. 90; 188 U. 8. 410, 47 L.ed. 525; 191 TJ. S. 310, 48
Led. 195 192 U. S. 217, 48 Led. 414 193 IT. S. 53, 48 L.ed. 614: 194 U. S. 25, 48 L.ed.
860; 194 TJ. S. 445, 48 L.ed. 1062; 195 TJ. 8. 276, 49 L.ed. 193 ; 195 TJ. S. 540; 49 L.ed. 312;
197 U. S. 299, 49 L.cd. 765; 198 TJ. S. 253. 49 L.ed. 1040; 199 U. R. 182, 50 L.ed. 143; 199 TJ.
6. 437, 50 Led. 261 ; 202 TJ. S. 429, 50 L ed. 1090; 206 TJ. S. 370, 51 Led. 1098 207 TJ. 8. 161,
52 L.ed. 151: 207 TJ. S. 284, 52 L.ed. 208; 207 U. S. 463, 52 L.ed. 297; 208 U. S. 161, 52
L.ed. 436; 208 U. S. 423, 52 L.ed. 556; 211 TJ. S. 149, 53 Led. 126; 213 TJ. 8. 366, 53 Led.
836; 214 TJ. S. 138, 53 Led. 941; 214 TJ. 8. 320. 53 L.ed. 1013 218 TJ. S. 88, 94 Led 946;
218 U. S. 113. 94 L.ed. 959; 218 TJ. S. 336, 94 Led. 1060; 219 U. S. 186, 55 Led. 167; 219
U. S. 210, 55 Led. 184: 219 TJ. S. 296, 55 L.ed. 225; 219 TJ. S. 467, 55 L.ed. 297; 220 TJ. S.
107, 55 Led. 389; 221 TJ. 8. 1, 55 L.ed. 019; 221 U. S. 194, 55 L.ed. 699 221 TJ. 8. 547, 55
Led. 848; 222 TJ. 8. 204, 56 Led. 165 ; 223 TJ. S. 1. 56 L.ed. 327; 224 TJ. 8. 603, 56 L.od.
911 ; 224 U. 8. 616, 56 L.ed. 917 ; 224 TJ. 8. 640, 56 L.ed. 928; 224 TJ. 8. 665, 56 Led. 941
225 TJ. 8. 282, 56 L.ed. 1031; 225 U. 8. 460, 56 L.ed. 1165: 226 TJ. 8. 272, 57 L.ed. 218;
226 U. S. 478, 57 L.ed. 309; 227 TJ. 8. 303, 57 L.ed. 520; 228 TJ. 8. 225. 57 L.ed. 813; 228
U. S. 593, 57 Led. 980; 229 TJ. S. 288. 57 Led. 1190; 230 TJ. S. 139, 57 L.cd. 1427.
Taking property without compensation. 7 Pet. 243, 8 L.ed. 672; 6 How. 507, 12 L.ed.
535; 20 How. 84. 15 L.ed. 816 8 Wall. 603, 19 L.ed. 513; 20 Wall. 36, 22 L.ed. 282; 91
TJ. S. 367. 23 Led. 449; 109 TJ. S. 513, 27 L.ed. 1015: 143 TJ. 8. 517, 36 Led. 247; 146 TJ. S.
646. 36 Led. 1119; 148 TJ. S. 312, 37 Led. 463; 149 U. 8. 593. 37 L.ed. 862; 156 TJ. 8. 649,
39 L.ed. 567; 161 TJ. S. 475, 40 L.ed. 777; 161 U. S. 591, 40 L.ed. 819; 167 TJ. S. 548, 42
Led. 270; 168 U. S. 430, 42 L.ed. 531; 168 TJ. 8. 611, 42 L.ed. 599; 175 TJ. S. 32, 44 L.ed.
62; 179 U. S. 141, 45 Led. 126; 81 U. S. 371, 45 L.ed. 900: 181 TJ. S. 399, 45 L.ed. 917.
188 TJ. S. 410, 47 Led. 525; 188 TJ. S. 445, 47 L.ed. 539; 188 U. S. 491. 47 Led. 559; 19^
TJ. 8. 189, 48 Led. 676; 194 TJ. 8. 384, 48 L.ed. 1030; 194 U. S. 553. 48 L.ed. 1115; 195
U. S. 27, 49 Ljeit 78; 212 TJ. 8. 297, 53 L.ed. 520; 219 U. 8. 180, 55 Led. 165; 219 U. S.
;

W

;

,

;

:

;

:

;

:

mi
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186, 58 L.ed. 107; 229 U. S. 53, 57 L.ed. 1063; 229 U.
57 L.ed. 1363; 230 U. S. 24, 57 L.ed. 1374.

Article

S."

82, 57 L.ed. 1083; 230

U. S.

1,

6.

criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial by an impartial jury of the state and district wherein the
crime shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against himj to have compulsory
process for obtaining witnesses in his favor; and to have the assistance of
counsel for his defense.
Criminal prosecutions. 12 How. 361, 13 L.ed. 1023; 15 How. 467, 14 L.ed. 775; 18
How. 272, 15 Led. 372; 7 Wall. 321, 19 L.ed. 223; 92 U. 8. 542, 23 L.ed. 588; 98 U. S.

In

all

569, 25 L.ed. 143; 98 U. S. 145, 25 L.ed. 244; 100 U. S. 333, 25 L.ed. 676; 108 U. S. 401,
27 L.ed. 764; 123 U. S. 131, 31 L.ed. 80; 124 U. S. 200, 31 L.ed. 402; 127 U. S. 540, 32
L.ed. 223; 134 U. S. 31, 33 L.ed. 801; 136 U. 8. 256, 34 L.ed. 514; 138 U. S. 157, 34 L.ed.
906; 140 U. S. 118, 35 L.ed. 377; 140 U. S. 169. 35 L.ed. 399; 143 U. S. 207, 36 L.ed. 126
149 U. S. 698. 37 L.ed. 905; 150 U. 8. 65, 37 L.ed. 999 156 U. S. 51, 39 L.ed. 343; 157
U. S. 655, 39 L.ed. 845; 161 U. S. 29, 40 L.ed. 606; 161 U. S. 475, 40 L.ed. 777 163 V. S.
228, 41 L.ed. 140; 166 U. S. 464, 41 L.ed. 1079; 169 U. S. 218, 42 L.ed. 723; 170 U. S. 343,
42 Led. 1061; 174 U. S. 1, 43 L.ed. 873; 174 U. S. 47, 43 L.ed. 890; 175 U. S. 184, 44
L.ed. 124; 176 U. S. 581, 44 L.ed. 597; 178 U. S. 458, 44 L.ed. 1150: 179 U. S. 127, 45 L.ed.
119 190 U. S. 197, 47 L.ed. 1016; 194 U. S. 161, 48 L.ed. 917; 194 U. S. 258. 48 L.ed. 963;
194 U. S. 273, 48 L.ed. 979; 194 U. S. 445, 48 L.ed. 1062; 195 U. 8. 65, 49 L.ed. 90; 195
U. S. 138, 49 L.ed. 128; 196 U. S. 283, 49 L.ed. 482; 197 U. S. 516, 49 L.ed. 862; 202 U.S.
344, 50 L.ed. 1057 204 U. S. 470, 51 L.ed. 571 205 U. S. 20, 51 L.ed. 689 208 U. S. 481,
52 L.ed. 582; 209 U. S. 56, 52 L.ed. 681 211 U. S. 78, 53 L.ed. 97; 216 U. S. 462, 64 L.ed.
569; 221 U. 8. 325, 55 L.ed. 753; 221 U. S. 361, 55 L.ed. 771; 223 U. S. 178, 56 L.ed. 394
225 U. S. 347, 56 L.ed. 1114; 225 U. S. 392, 56 L.ed. 1136; 225 U. 8. 405, 56 L.ed. 1142;
226 U. S. 272, 57 L.ed. 218; 227 U. S. 427, 57 L.ed. 583.
;

;

;

;

;

;

;

;

;

Ahticle

common

7.

where the value in controversy shall exceed twenty
dollars, the right of trial by jury shall be preserved and no fact, tried by a
jury, shall be otherwise re-examined in any court of the United States than
In suits at

law,

;

according to the rules of the

common

law.

Trial l>v jury. 4 Wheat. 235, 4 L ed. 559; 2 Pet. 492, 7 L.ed. 496; 3 Pet. 413, 7 L.ed.
724 ; 3 Pei. 433, 7 L.ed. 732; 7 Pet. 469, 8 L.ed. 751; 12 Pet. 345, 9 L.ed. 1111; 3 How.
236, 11 Led. 576; 5 How. 441, 12 L.ed. 226; 6 How. 344, 12 L.ed. 465; 7 How. 1, 12 L.ed.
581; 18 Wall. G57. 12 L.ed. 968; 11 How. 437. 13 L.ed. 761; 18 How. 253, 15 L.ed. 368: is
How. 272, 15 L.ed. 372; 18 How. 331, 15 L.ed. 401; 19 How. 393, 15 L.ed. 691; 20 How.
296, 15 Led. 909; 6 Wall. 484, 18 L.ed. 920; 9 Wall. 248, 19 L.ed. 648 ; 9 Wall. 274, 10
L.ed. 658; 12 Wall. 457. 20 L.ed. 287; 12 Wall. 275, 20 L.ed. 395; 18 Wall. 163, 21 L.ed.
872; 19 Wall. 214, 22 L.ed. 68; 20 Wall. 36, 22 L.ed. 282; 92 U. S. 90. 23 L.ed. 678: 9".
U. S. 117, 24 L.ed. 395; 95 U. S. 294, 24 L.ed. 436; 98 U. S. 440, 25 L.ed. 168; 100 U. S.
339. 25 L.ed. 67G; 102 U. S. 426, 26 L.ed. 189; 103 U. S. 90, 26 L.ed. 310; 105 U. S.
26 L.ed. 975; 105 U. S. 381, 26 L.ed. 1100; 112 U. S. 670, 28 L.ed. 862; 114 U. S. 417, 29
L.ed. 89; 131 U. S. 220. 33 L.ed. 110
137 U. S. 310, 34 L.ed. 674 ; 138 U. S. 146, 34 L.ed.
873; 151 U. S. 436, 38 L.ed. 225; 156 U. S. 51, 39 L.ed. 343; 162 U. S. 197, 40 L.ed. 940
163 U. S. 468, 41 Led. 230; 165 U. S. 593, 41 L.ed. 837; 166 U. S. 226, 41 L.ed. 979; 1G6
U. 8. 464, 41 L.ed. 1079; 166 U. S. 707, 41 L.ed. 1172; 170 U. S. 343. 42 L.ed. 1061:
173 U. 8. 528. 43 L.ed. 796; 174 U. S. 1, 43 L.ed. 873: 176 U. S. 581, 44 L.ed. 597; 177
U. S. 349, 44 L.ed. 801; 179 U. S. 127, 45 L.ed. 119; 182 U. S. 244, 45 L.ed. 1088; 1S7
U. S. 327, 47 L.ed. 200; 197 U. 8. 516, 49 L.ed. 862 ; 207 U. 8. 463, 52 L.ed. 297; 208 U. S.
423, 52 L.ed. 556; 210 U. S. 246, 52 L.ed. 1046 ; 211 U. S. 78, 53 L.ed. 97; 228 U. 8. 364,
57 L.ed. 879; 229 U. S. 146, 57 L.ed. 1125; 229 U. 8. 199, 57 L.ed. 1148.
;

,

Article

8.

Excessive bail shall not be required, nor excessive fines imposed nor cruel
and unusual punishments inflicted.
Excessive bail or fines. 4 Dall. 342, 1 L.ed. 859 ; 7 Pet. 568, 8 L.ed. 786;
33 L.ed. 801; 176 U. S. 581. 44 L.ed. 597; 212 U. 8. 86, 53 L.ed. 417.
Cruel and unusual punishment 99 U. S. 130, 25 L.ed. 345; 133 U. S.
582; 136 U. S. 436. 34 L.ed. 519; 142 U. S. 155, 35 L.ed. 971; 144 U. S. 323,
158 U. S. 109. 3? L.id. 911: 208 U. S. 481, 52 L.ed. 582; 211 U. 8. 78, 53
U. S. 349, 54 L.ed. ?K.

134 U. 8. 31,
186, 33 L.ed.
36 L.ed. 450:
L.ed. 97; 217

liv
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Article

9.

The enumeration, in the constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.
Enumeration of rights not exclusive. 4 Dull. 342, t L.rd. 859; 19 How. 393, 15 L.ed.
691; 1 Wall. 512, 17 L.ed. 500; 227 V. S. 308, 57 L.ed. 523.

Article

10.

The powers not delegated to the United States by the constitution, nor
prohibited by it to the states, are reserved to the states respectively, or to the
people.

Reserved powers of states. 4 Wheat. 316, 4 L.cd. 579; 7 How. 283, 12 L.ed. 702; IS
How. 331. 15 L.ed. 401; 19 How. 393, 15 L.ed. 691; 1 Wall. 512, 17 L.ed. 500: 8 Wall. 533,

.

19 L.ed. 482; 8 Wall. 603, 19 L.ed. 513; 12 Wall. 457, 20 L.ed. 287; 14 Wall. 10, 20 L.ed.
S2C; 94 U. S. 238, 24 L.ed. 118; 100 U. S. 339, 25 L.ed. 676; 106 U. S. 629, 27 L.ed. 230;
1 1»9 U. S. 3, 27 L.ed. 836;
135 U. S. 100, 34 L.ed. 128; 149 U. S. 368, 37 Led. 77'-'; 149
U. S. 698, 37 L.ed. 905; 157 U. S. 429, 39 L.ed. 759; 182 U. S. 244, 45 L.ed. 1083; 188
l\ S. 321, 47 L.ed. 492; 193 U. S. 197, 48 L.ed 673; 194 U. S. 25, 48 L.ed. 860; 195 U. S.
27, 49 L.ed. 78; 206 U. S. 46, 51 L.ed. 950; 227 U. S. 308, 57 L.ed, 523.

Article

11.

The judicial power of the United States shall not be construed to extend to
any suit in law or equity, commenced or prosecuted against one of the United
States by citizens of another state, or by citizens or subjects of any foreign
state.

Suite against states. 6 Wheat 264, 5 L.ed. 257; 9 Wheat. 739, 6 L.ed. 20*; 9
904, 6 L.ed. 244; 1 Pet. 110, 7 L.ed. 73; 5 Pet. 1, 8 Led. 25; 5 Pet. 2S4, 8 L.ed.
7 Pet 627, 8 L.ed. 80S ; 11 Pet 351, 9 L.ed. 746; 16 Pet 539. 10 L.ed. 10G0; Q
How. 9, 11 L.ed. 159; 7 How. 1, 12 L.ed. 581; 13 How. 381, 14 L.ed. 189; 17 How. 47S,
15 L.ed. 181; 102 U. S. 135, 26 L.ed. 96; 106 U. S. 19(5, 27 L.ed. 171: 107 U. S. 711, 27
L.ed. 448; 111 U. S. 449, 28 L.ed. 482; 114 U. S. 325. 29 L.ed. 205; 123 U. S. 443. 31 L.ed.
216; 133 U. S. 529. 33 L,ed. 766 ; 134 U. S. 1. 33 L.ed. 842
140 U. S. 1. 35 L.ed. 363;
143 U. S. 621. 36 L.ed. 285; 149 U. S. 164, 37 L.ed 680; 154 U. S. 362. 38 L.ed. 1020: 165
169 TJ. S. 466, 42 L.ed. S19
U. S. 107, 41 L.ed.
648; 167 U. S. 204. 42 L.ed. 137
172 U. S. 516, 43 L.ed. 535; 176 U. S. 1, 44 L.ed. 347
177 U. S. 370. 44 L.ed. «10: 1 SO
192 U. S. 2s«. 4S L.ed. 44^: 193 V. S.
U. S. 2S, 45 L.ed. 410; 18S IT. S. 537. 47 L.ed. 5S4
430. 48 L.ed. 737; 194 U. S. 601. 48 L.ed. 1134; 196 U. S. 239, 49 L.ed. 462: 197 U. S. 4G3,
49 L.ed. 836; 200 U. S. 248, 50 L.ed. 464; 200 U. S. 273, 50 L.ed. 477; 206 V. S. 2 ill, 51
Led. 1068; 209 U. S. 123, 52 L.ed. 714; 209 U. S. 211, 52 L.ed. 754: 209 V. S. -Ml,
52 L.ed. 899; 213 U. S. 151, 53 L.ed. 742; 216 U. S. 146, 54 L.ed. 423: 216 U. S. 165. 54
L.ed. 430; 220 U. S. 191, 55 L.ed. 431; 220 U. S. 210, 55 L.ed. 436; 221 U. S. 636,

Wheat
127;

;

;

;

:

55 L.ed. 890.

Article

12.

The electors stall meet in their respective states, and vote by ballot for
president and vice-president, one of whom, at least, shall not be an inhabitant
of the same state with themselves.
They shall name in their ballots the
person voted for as president, and in distinct ballots the person voted for as
vice-president; and they shall make distinct lists of all persons voted for as
president, and of all persons voted for as vice-president, and of the number
of votes for each; which lists they shall sign and certify, and transmit sealed
to the seat of the government of the United States, directed to the president
of the senate. The president of the senate shall, in the presence of the senate
and house of representatives, open all the certificates, and the votes shall
then be counted.
The person having the greatest number of votes for
president, shall be the president, if such number be a majority of the whole
number of electors appointed; and if no person have such majority, then from
the persons having the highest numbers, not exceeding three, on the list of
those voted for as president, the house of representatives shall choose immediately, by ballot, the president.
But in choosing the president, the votes shall
be taken by states, the representation from each state having one vote; a
quorum for this purpose shall consist of a member or members from two thirds
of the states, and a majority of all the states shall be necessary to a choice.
lv
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And

if the house of representatives shall not choose a president whenever the
right of choice shall devolve upon them, before the fourth day of March next
following, then the vice-president shall act as president, as in the case of the
death or other constitutional disability of the president.
The person having the greatest number of votes as vice-president shall be
the vice-president, if such number be a majority of the whole number of
and if no person have a majority, then from the two
electors appointed
highest numbers on the list the senate shall choose the vice-president. A
quorum for the purpose shall consist of two-thirds of the whole number of
senators, and a majority of the whole number shall be necessary to a choice.
But no person constitutionally ineligible to the office of president shall be
eligible to that of vice-president of the United States.
;

U.

Election of president
134 U. S. 377, 33 L.cd. 951; 146 U. S.
S. 244, 45 Led. 1088.

Article

36 L.ed. 869; 182

1,

13.

§ 1. Neither slavery nor involuntary servitude, except as a punishment
for crime, whereof the party shall have been duly convicted, shall exist within
the United States, or any place subject to their jurisdiction.
Abolishing slaverv. 13 Wall. 654, 20 L.ed. 689: 16 Wall. 3G, 21 L.ed. 394; 18 Wall.
546, 21 L.ed. 757; 92 U. S. 214. 23 L.ed. 563; 100 U. S. 331), 25 L.ed. 676: 103 U. S. 370,
26 L.ed. 567; 106 TJ. fi. 629. 27 L.ed. 290; 109 U. S. 3. 27 L.ed. 836; 112 U. S. 94, 28
L.ed. 643 : 114 U. S. 417, 29 L.ed. 89
120 U. S. 678, 30 L.ed 766; 144 U. S. 263. 36 L.ed.
429; 163 U. S. 228. 41 L.ed. 140; 163 U. S. 537, 41 L.ed. 256; 165 U. S. 275, 41 L.ed. 715;
169 U. S. 649. 42 L.cd. »90; 176 U. S. 681. 44 L.ed. 597; 182 U. S. 244. 45 L.ed. 108S; 190
U. S. 169, 47 Led. 1<:<;2; 193 U. S. 115, 48 L.ed. 640; 195 U. S. 100, 49 L.ed. 114;
197 U. S. 207, 49 L.ed. 726; 203 U. S. 1. 51 L.ed. 65; 211 U. S. 452, 53 L.ed. 278;
218 U. S. 161, 54 L.ed. 980; 219 U. S. 219, 55 L.ed. 191.
:

§

2.

Congress shall have power to enforce this article by appropriate

legislation.

Article

14.

§ 1. AH persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States, and of the state
wherein they reside. No state shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States, nor shall
any state deprive any person of life, liberty or property, without due process
of law, nor deny to any person within its jurisdiction the equal protection of
the laws.
Civil rights.
18 Wall. 648, 21 L.ed. 966; 100 17. S. 303, 25 L.ed. 644; 100 U. S. 339,
25 L.ed. 676; 103 U. S. 370, 26 L.ed. 567; 106 U. S. 629, 27 L.ed. 290.
Citizenship.
16 Wall. 36, 21 L.ed. 394; 92 U. S. 214. 23 L.ed. 563; 97 U. S. 646, 24 L.ed.
1057 104 U. S. 5, 26 L. ed. 643; 112 U. S. 94. 28 L.ed. 643; 118 U S. 375, 30 L.ed. 228;
120 U. S. 678, 30 L.ed. 766; 127 U. S. 265, 32 L.ed. 239; 138 U. ST 694, 34 L.ed. 1078;
143 U. S. 135, 36 L.ed. 103; 145 U. S. 444, 36 L.ed. 768; 149 U. S. 698 37 L.ed. 905; 155
U. S. 648, 39 L.ed. 297; 169 U. S. 649, 42 L.ed. 890; 172 U. S. 239, 43 L.ed. 432; 172 U. S.
557, 43 L.ed. 552; 182 U. S. 244, 45 L.ed. 10P8; 193 U. S. 146, 48 L.ed. 655; 193 U. S.
621, 48 L.ed. 817; 194 U. S. 377, 48 L.ed. 1027.
Privileges and immunities. 13 Wall. 686, 20 L.ed. 685; 16 Wall. 36, 21 L.ed. 394; 16
Wall. 130. 21 L.ed. 442: IS Wall. 129. 21 L.ed. -929; 95 U. S. 485. 24 L.ed. 547: 96 Wall.
97, 24 L.ed. 616; 100 U. S. 313, 25 L.ed. 667; 108 U. S. 514. 27 L.ed. 808; 109 U. S. 3,
27 L.ed. 836; 109 U. S. 65. 27 L.cd. 857: 111 U. S. 746, 28 L.ed. 585: 116 U. S. 252, 29
L.ed. 615; 119 U. S. 110, 30 L.ed. 342; 120 U. S. 678, 30 L.ed. 766; 128 U. S. 1, 32 L.ed
34(1: 135 U. S. 244, 34 L.ed. 124; 135 U. S. 100. 34 L.cd. 128; 136 U. S. 436, 34 L.ed. 519:
137 U. S. 691, 34 L.ed. S16; 140 U. S. 27S. 35 Led. 505: 143 U. S. 135, ?6 L.ed. 103:
143 U. S. 301, 36 L.ed. 313; 144 U. S. 323, 36 Led. 450; 144 U. S. 573, 36 Led. 546; 146
U. S. 314, 36 L.ed. 986; 148 U. S. 657. 37 L.ed. 599; 149 17. S. 580, 37 L#d. 856; 152
U. S. 377, 38 L.ed. 485 152 U. S. 535. 38 L.ed. S12 154 U. S. 116, 38 L.ed. 929: 159
U. S. 74, 40 L.ed. 80; 159 U. S. 673, 40 t ed. 301; 162 U. S. 565. 40 L.ed. 1075; 163 U. S.
63, 41 L.ed. 72; 163 U. S. 101. 41 L.ed. 87; 163 U. S. 537, 41 L.ed. 256; 166 17. 6. 648.
41 L.ed. 1149; 169 17. S. 366, 42 L.ed. 780; 170 U. S. 213, 42 L.ed. 1012; 170 TT. S. 226,
42 L.ed. 1017; 172 17. S. 239, 43 L.ed. 432; 172 17. S. 465, 43 L.ed. 517; 172 U. 6. 357, 43
L*d. 552; 175 U. S. 184, 44 L.cd. 124; 175 U. S. 528, 44 L*d. 262; 176 U. S. 581, 44
L.ed. 597; 177 U. S. 28, 44 L.ed. 637; 178 U. S. 289, 44 L.ed. 1072; 179 U. S. 270, 45
L.ed. 186; 179 U. S. 388, 45 L.ed. 244; 181 U. S. 589, 45 L.e<L 1015; 183 U. S. 185, 46
;

:

•

:

;
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Led. 144 183 U. S. 559, 46 L.ed. 328; 185 U. S. 143, 46 L.ed. 847; 185 U. 6. 487,
Led. 1005; 187 U. 8. 155, 47 Led. 117; 187 U. S. 540, 47 Led. 293; 1S7 U. 8. 547, 47
Led. 296; 187 U. S. 569, 47 Led. 307; 189 U. S. 475, 47 Led. 909; 192 U. S. 29, 48 Led.
328; 192 U. S. 585, 43 Led. 575; 193 U. S. 504, 48 Led. 767; 202 U. S. 446, 50 L.ed.
1099; 203 U. S. 1, 51 Led. 65; 203 U. S. 284. 51 L.ed. 184 203 U. 8. 553, 51 Led. 314;
204 U. S. 241, 51 L.ed. 461; 204 U. S. 311, 51 L.ed. 499 ; 205 U. S. 33, 51 L.ed. 696; 205
U. S. 60, 51 L.ed. 708; 205 U. S. 454, 51 L ed. 879 : 207 U. 8. 67, 52 L.ed. 106; 207 U. 8.
310, 52 Led 222; 209 U. S. 349. 52 L.ed. 82*
211 U. 8. 78, 5H L.ed. 97; 218 U. S. 406,
54 Led. 1088: 224 U. S. 541, 56 L.ed. 875; 22 4 U. S. 616, 56 Led. 917; 226 U. 6. 112,
57 Led. 146; 226 U. S. 260. 57 L.ed. 212.
Due process of law. 18 Wall. 129, 21 L.ed. 929; 92 U. 8. 214. 23 Led. 563; 92 U. S.
542, 2? L.ed. 588; 92 U. 8. 90. 23 L.ed. 678; 94 U. S. 113, 24 L.ed. 77; 95 U. S. 37, 24
Led. 335; 95 U. 8. 485, 24 L.ed. 547; 95 U. S. 714, 24 L.ed. 565; 96 U. S. 97. 24 L.ed.
616; 100 U. S. 313, 25 L.ed. 667; 104 U. S. 78, 26 Led. G58; 108 U. S. 477, 27 L.ed. 795;
109 U. S. 3, 27 L.ed. 836; 109 U. S. 285, 27 L.ed. 936; 110 U. S. 516, 28 L.ed. 232; 111
U. S. 701, 28 Led. 569; 111 U. 8. 746. 28 L.ed. 585; 114 U. 8. 606, 29 L.ed. 229; 115 U. S.
321, 29 L.ed. 414; 115 U. S. 512, 29 L.ed. 463
116 U. S. 252, 29 L.ed. 615; 118 U. S. 356,
30 Led. 220; 119 U. S. 436, 30 L.ed. 421; 123 U. S. 131, 31 L.ed. 80; 123 U. S. 623, 31
Led. 205; 124 U. S. 200, 31 L.ed. 402; 125 U. S. 345, 31 L.ed. 763; 127 U. S. 205,
32 L.ed. 107; 127 U. S. 210, 32 L.ed. 109; 127 U. 8. 678, 32 L.ed. 253; 127 U. S. 700, 32
L.ed. 283; 128 U. S. 1, 32 L.ed. 346; 128 U. S. 96. 32 L.ed. 352 ; 128 U. 8. 578, 32 L.ed.
544; 129 IT. S. 26, 32 L.ed. 585; 123 U. S. 114, 32 L.ed. 623; 131 U. S. 405, 33 L.ed. 193;
133 U. S. 660, 33 L.ed. 772; 134 U. 8. 31, 33 L.ed. 801; 134 U. S. 232, 33 L.ed. 892;
134 U. S. 467, 33 L.ed. 985; 135 U. 8. 244, 34 L.ed. 124; 135 U. S. 100. 34 Led. 128; 136
IT. S. 436, 34 L.ed. 519; 137 U. 8. 624, 34 L.ed. 796; 137 U. S. 691, 34 L.ed. 816; 138 U. S.
285, 34 L.ed. 962; 143 U. S. 452, 36 L.ed. 224; 143 U. 8. 517, 36 L.ed. 247; 143 U. S. 301,
36 L.ed. 313; 144 U. S. 263, 36 L.ed. 429; 145 U. S. 175, 36 L.ed. G(56; 145 U. 8. 454, 36
Led. 773; 146 U. 8. 162. 36 L.ed. 925; 146 U. S. 202, 36 L.ed. 942; 146 U. S. 314, 36 L.ed.
080; 146 U. S. 646, 36 L.ed. 11.19; 148 U. S. 657, 37 L.ed. 599; 149 U. S. 70. 37 L.ed. 053;
149 U. S. 194, 37 Led. 699; 149 U. S. 580. 37 L.ed. 856; 149 U. 8. 698, 37 L.ed. 905 ; 150
U. 8. 433, 37 L.ed. 1134; 151 U. S. 137, 38 L.ed. 102; 151 U. S. 556, 38 L.ed. 269;
152 U. S. 160, 38 L.ed. 398; 152 U. 8. 191, 33 L.ed. 408; 152 U. S. 377, 38 L.ed. 4S5; 153
U. S. 380, 38 L.ed. 751; 153 U. S. 391. 38 L.ed. 757; 154 U. S. 34, 38 L.ed. 896; 156 U. S.
«49, 39 Led. 567; 157 U. S. 655, 39 Led. 845; 159 U. 8. 74, 40 L.ed. 80; 159 U. S. 526,
40 L.ed. 247; 159 U. S. 673, 40 L.ed. 301; 160 U. S. 293, 40 L.ed. 432; 160 U. S. 389. 40
Led. 467; 160 U. S. 452, 40 L.ed. 491; 163 U. 8. 81, 41 L.ed. 78; 163 U. 8. 376, 41 Led.
196 163 U. S. 537, 41 L.ed. 256 ; 164 U. S. 112, 41 L.ed. 369 164 U. S. 403, 41 L.ed. 489;
164 U. S. 454, 41 L.ed. 511; 164 U. S. 578, 41 Led. 560; 105 U. S. 1, 41 Led. 611; 165
U. S. 578, 41 L.ed. 832; 165 U. 8. 028, 41 L.ed. 853; 166 U. S. 226, 41 L.ed. 979; 166 U. S.
2C9. 41 L.ed. 996; 166 U. S. 481, 41 L.ed. 1085; 1C6 U. 8. 648, 41 L.ed. 1149; 166
U. 8. 6S5, 41 L.ed. 1165; 166 U. R. 698, 41 L.ed. 11G9; 167 U. S. 43, 42 Led. 71;
167 U. S. 461. 42 L.ed. 236; 168 U. 8. 131, 42 Led. 409 ; 168 U. S. 262, 42 L ed. 461 ; 168
U. S. 39S, 42 L.ed. 515; 168 U. 8. 674. 42 L.ed. 622; 169 U. S. 366, 42 L.ed. 780; 169 L\ 8.
421. 42 L.ed. 803
169 U. S. 466, 42 L.ed. 819; 169 U. S. 577, 42 L.ed. 853; 169 U. S. 586,
42 Led. 865; 170 U. S. 189, 42 L.ed. 1002; 171 U. S. 404, 43 L.ed. 214; 172 U. S.
239, 43 Led. 432
172 U. 8. 269, 43 L.ed. 443 172 U. 8. 314, 43 L.ed. 460; 172 U. 8. 334,
43 Led. 467; 172 U. S. 557, 43 L.ed. 552; 172 U. S. 602, 43 L.ed. 563; 172 U. S. 636, 43
Led. 581; 173 U. S. 32, 43 L.ed. 603; 173 U. S, 84, 43 L.ed. 623; 173 U. S. 193, 43 L.ed.
665; 173 U. S. 404, 43 L.ed. 746; 173 U. S. 443, 43 L.ed. 762; 173 U. S. 592, 43 L.ed. 823;
173 U. S. 684, 43 Led. 858; 175 U. S. 172, 44 L.ed. 119; 175 U. 8. 184, 44 L.ed. 124 ; 175
U. 8. 396, 44 Led. 211; 175 U. 8. 409, 44 L.ed. 217; 175 U. S. 528, 44 L.ed. 262; 176 U. S.
83, 44 L.ed. 382; 176 U. S. 398, 44 Led. 520; 176 U. S. 581, 44 L.ed. 597; 177 U. 8. 28.
44 Led 657; 177 U. S. 183, 44 L.ed. 725; 177 U. S. 190, 44 L.ed. 729; 177 U. S. 230, 44
L.ed. 747; 177 U. S. 318, 44 L.ed. 786; 177 U. S. 332, 44 Led. 793; 178 U. S. 22, 44 L.ed.
961; 178 U. S. 289, 44 L.ed. 1072; 178 U. 8. 321, 44 L.ed. 1085; 178 U. S. 339. V*
Led. 1116; 178 U. S. 548, 44 Led. 1187; 179 U. 8. 127, 45 L.ed. 119; 179 U. 8. 237,
45 L.ed. 134; 179 U. S. 388, 45 L.ed. 244; 179 U. S. 399, 45 Led. 249; 179 U. S. 405. 45
L.ed. 252; 180 U. 8. 276, 45 Led. 527; 180 TJ. S 452, 45 Led. 619; 181 U. S. 33, 4"5 L.ed.
731; 181 U. S. 324, 45 L.ed. 879; 181 U. S. ?7J, 45 L.ed. {-00; 181 U. S. 389, 45 L.ed. 90S;
181 U. S. 394, 45 L.e<L 912; 181 U. S. 396, 45 Led. 914; 181 U. 8. 402, 45 Led. 922; 181
182 U. S. 427, 45 L.ed. 1165,
U. 8. 589, 45 L.ed. 1015; 182 U. S. 398, 45 Led. 1151
153 U. S. 138, 46 L.ed. 120; 183 U. S. 218, 46 Led. 157; 183 U. S. 249, 46 L.ed. 177; 183
U. S. 278, 46 L.ed. 196; 183 V. S. 483, 46 L.ed. 289 ; 183 U. S. 503, 46 L.ed. 298; 183 U. 8.
559, 46 L.ed. 328; 183 U. 8. 582, 46 L.ed, 339; 184 U. 8. 61, 46 L.ed. 431; 184 U. S.
115. 46 Led. 459; 184 U. S. 432, 46 L.ed. 627; 184 U. S. 540, 46 L.ed. 679; 185 U. S,
203, 46 L ed. 872; 185 U. 8. 336, 46 L.ed. 936; 186 U. 8. 380, 46 L.ed. 1209; J»7 U. S. 51,
47 Led. 70; 187 U. S. 71, 47 L.ed. 79; 187 U. 8. 94, 47 Led. 90: 167 U. S. 350, 47 L.ed.
214; 187 U. S. 547, 47 L.ed. 296; 138 U. S. 491, 47 L.ed. 559; 189 L". 8. 154, 47 L.ed. 757;
183 L\ 8. 255, 47 L.ed. 798; 189 U. 8. 434, 47 L.ed. 887; 191 U. S. 60, 48 L.ed. 94 ; 191
U. S. 150, 48 Led. 127 ; 191 U. S. 165, 48 L.ed. 133; 191 U. S. 184, 48 L.ed. 140 ; 191 U. S.
207, 48 Led. 148; 191 U. S. 310, 48 L.ed. 195; 193 U. S. 17, 48 Led. 598; 193 U. 8. 30,
;

;
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48 L.ed. 604; 193 U. S. 53, 48 L.ed. 614; 193 U. S. 79, 48 L.ed. 623; 193 U. S. 197, 48
L.ed. 679; 193 U. S. 430, 48 L.ed. 737; 193 U. S. 460, 48 L.ed. 749; 193 U. S. 501, 48 L.ed.
795; 194 U. S. 136, 48 L.ed. 907; 194 U. S. 258, 48 L.ed. 965; 194 U. S. 361, 48 L.ed.
1018; 194 U. 8. 517, 48 L.ed. 1102; 194 U. 8. 553, 48 L.ed. 1115; 194 U. S. 590. 48
L.ed. 1129; 194 U. S. 618, 48 L.ed. 1142; 195 U. S. 27, 49 L.ed. 78; 195 U. S. 223,
49 L.ed. 169; 195 U. S. 243, 49 L.ed. 178; 195 U. S. 276, 49 L.ed. 193; 195 U. S. 332, 49
L.ed. 224; 195 U. S. 351, 49 L.ed. 232; 195 U. S. 383, 49 L.ed. 245; 196 U. S. 78, 49 L.ed.
394; 196 U. S. 239, 49 L.ed. 462; 196 U. S. 466, 49 L.ed. 556; 196 U. S. 611, 49 L.ed. 619;
197 U. S. 11, 49 L.ed. 643; 197 U. S. 115, 49 L.ed. 689; 197 U. S. 453, 49 L.ed. 831; 197
U. S. 463, 49 L.ed. 836; 198 U. S. 292, 49 L.ed. 1056; 198 U. S. 341, 49 L.ed. 1077;
198 U. S. 458, 49 L.ed. 1125; 199 U. 8. 1, 50 Led. 65; 199 U. S. 89, 50 L.ed. 101; 199
U. S. 182, 50 L.ed. 143; 199 U. S. 194, 50 L.ed. 150 ; 199 U. S. 212, 50 L.ed. 157; 199 U. S.
233, 50 L.ed. 167 ; 199 U. S. 274, 50 L.ed. 189; 199 U. S. 306, 50 L.ed. 204 ; 199 U. S. 325,
50 L.ed. 212; 199 U. S. 372, 50 L.ed. 234 ; 199 U. S. 401, 50 L.ed. 246; 199 U. S. 425, 50
L.ed. 256; 199 U. S. 473, 50 L.ed. 274; 199 U. 8. 547, 50 L.ed. 303; 200 U. S. 38, 50 L.e<L
361; 200 U. S. 148, 50 L.ed. 413; 200 U. S. 164, 50 L.ed. 421; 200 U. S. 561, 50 L.ed. 596;
201 U. S. 1, 50 L.ed. 633; 201 U. S. 123, 50 L.ed. 689; 201 U. S. 140, 50 L.ed. 696; 201
U. S. 245, 50 L.ed. 744; 201 U. S. 359, 50 L.ed. 788; 201 U. S. 506, 50 L.ed. 845; 201 U. S.
562, 50 L.ed. 867; 201 U. S. 633, 50 L.ed. 896 ; 201 U. S. 638, 50 L.ed. 899 ; 202 U. S. 275,
50 L.ed. 1026; 202 U. S. 313, 50 L.ed. 1046; 202 U. 8. 584, 50 L.ed. 1155; 203 U. S. 1, 51
L.ed. 65; 203 U. S. 151, 51 L.ed. 132; 203 U. S. 183, 51 L.ed. 144; 203 L*. S. 243, 51 L.ed.
168; 203 U. S. 256, 51 L.ed. 174; 203 U. S. 261, 51 L.ed. 175; 203 V. S. 294, 51 L.ed. 184;
203 U. 8. 323, 51 L.ed. 204 ; 203 U. S. 372, 51 L.ed. 231; 203 U. S. 379, 51 L.ed. 237; 203
U. S. 531, 51 L.ed. 305; 203 U. S. 543, 51 L.ed. 310; 204 U. S. 8, 51 L.ed. 345; 204 U. S.
116, 51 L.ed. 399; 204 U. S. 152, 51 L.ed. 415; 204 U. S. 241, 51 L.ed. 461; 204 U. S. 311,
51 L.ed. 499; 204 U. S. 320, 51 L.ed. 503; 204 U. S. 359, 51 L.ed. 520; 204 U. S. 470, 51
L.ed. 571; 204 U. 8. 585, 51 L.ed. 636; 204 U. S. 659, 51 L.ed. 666; 205 U. S. 33, 51 L.ed.
696; 205 U. S. 60, 51 L.ed. 708; 205 U. 8. 141, 51 L.ed. 745; 205 U. S. 170, 51 L.ed. 755;
205 U. S. 179, 51 L.ed. 760; 205 U. S. 335, 51 L.ed. 853; 205 U. S. 46G, 51 L.ed. 882; 206
U. S. 1, 51 L.ed. 933; 206 U. S. 392, 51 L.ed. 1106; 206 U. S. 516, 51 L.ed. 1163; 206 U. S.
536, 51 L.ed. 1176; 207 U. S. 20, 52 L.ed. 78; 207 I". S. 67, 52 L.ed. 106; 207 U. S. 79,
52 L.cd. Ill; 207 U. S. 93, 52 L.ed. 118; 207 U. S. 127, 52 L.ed. 134; 207 U. S. 161, 52
L.ed. 151; 207 U. S. 310, 52 L.ed. 222; 207 U. S. 338, 52 L.ed. 236; 207 U. S. 359, 52 L.ed.
246; 207 U. 8. 541, 52 L.ed. 327; 208 U. S. 226, 52 L.ed. 464; 208 U. S. 378, 52 L.ed. 536;
20S U. 8. 481, 52 L.cd. 582; 208 U. S. 570, 52 L.ed. 625; 208 U. S. 598, 52 L.ed. 637; 209
U. S. 123, 52 L.ed. 714; 209 U. S. 205, 52 L.ed. 747; 209 U. S. 258, 52 L.ed. 782; 209 U. S.
340. 52 L.ed. 822; 209 U. S. 349, 52 L.ed. 828; 209 U. S. 414, 52 L.ed. 853; 209 U. S. 417,
52 L.cd. 863; 209 U. S. 473, 52 L.ed. 896; 210 U. S. 177, 52 L.ed. 1012; 210 U. S. 266,
52 L.cd. 1054; 210 U. 8. 324, 52 L.cd. 1080; 210 U. S. 373, 52 L.ed. 1103; 211 D. S. 31, 53
L.ed. 75; 211 U. S. 45, 53 L.ed. 81; 211 U. S. 78, 53 L.ed. 97; 211 U S. 210, 53 L.ed.
150; 211 U. S. 265, 53 L.ed. 176; 211 U. S. 306. 53 L.ed. 195; 211 U. 8. 432, 53 L.ed. 269;
211 U. S. 446, 53 L.ed. 275; 211 U. S. 452, 53 L.ed. 278; 211 U. S. 489, 53 L.ed. 295; 211
U. S. 526. 53 L.ed. 312; 212 U. S. 1, 53 L.ed. 371; 212 U. S. 19, 53 L.ed. 382; 212 U. S.
ftti, 53 L.ed. 417; 212 U. 8. 112, 53 L.ed. 431; 212 V. S. 132, 53 L.ed. 441; 212 U. S. 152,
53 L.ed. 449; 212 U. S. 322, 53 L.ed. 530; 212 U. S. 414, 53 L.ed. 577; 212 U. S. 481, 53
L.ed. 613; 213 U. S. 135, 53 L.ed. 734 ; 213 U. S. 175, 53 L.ed. 753; 213 U. S. 200, 53 L.ed.
761; 214 U. S. 71, 53 L.ed. 914; 214 U. S. 91, 53 L.ed. 923 214 U. S. 179, 53 L.ed. 958;
215 U. S. 70. 54 L.ed. 95; 215 U. S. 336, 64 L.ed. 221; 216 U. S. 1, 54 L.ed. 355; 216
U. S. 56, 54 L.ed. 378; 216 U. S. 92, 54 L.ed. 396; 216 U. S. 206, 54 L.ed. 446; 216 U. S.
201, 54 L.ed. 472 ; 216 U. S. 285, 54 L.ed. 482; 216 U. 8. 358, 54 L.ed. 515; 216 U. S. 396,
54 L.ed. 534; 216 U. S. 400. 54 L.ed. 536; 216 U. S. 517, 54 L.ed. 597; 216 U. S. 579, 54
L.ed. 624; 217 U. S. 79, 54 L.ed. 673; 217 U. S. 114, 54 Led. 688; 217 U. S. 136, 54 L.ed.
698; 217 U. S. 189, 54 L.ed. 725; 217 U. S. 196. 54 L.ed. 727 ; 217 U. S. 217, 54 L.ed. 736;
217 U. S. 443, 54 L.ed. 832; 217 U. S. 461, 54 L.ed. 839; 218 U. S. 57, 54 L.cd. 930; 218
U. S. 161, 54 L.ed. 380; 218 U. S. 173, 54 L.ed. 987; 218 U. S. 33G, 54 L.ed. 1060;
218 U. S. 400, 54 L.cd. 1086; 218 U. S. 406, 54 L.e'\ 1088; 218 U. S. 532, 54 L ed. 1139;
218 U. S. 551, 54 L.ed. 1147; 218 U. 8. 591, 54 L.ed. 1163; 218 U. S. 624, 54 L.ed.
1185; 219 U. S. 35, 55 L.ed. 78; 219 U. S. 47, 55 L.ed. 82; 219 U. S. 104. 55 L.ed. 112;
819 U. S. 128, 55 L.ed. 128; 219 U. S. 140, 55 L.ed. 137; 219 U. S. 219, 55 L.ed. 191; 219
U. S. 270, 55 L.ed. 213; 219 U. S. 285, 55 L.ed. 219; 219 U. S. 307. 55 L.ed. 229; 219 U. S.
453, 55 L.ed. 290; 220 U. S. 61, 55 L.ed. 369; 220 U. S. 462, 55 L.ed. 544; 220 U. S. 502,
55 L.ed. 561; 221 U. S. 229, 55 L.ed. 716; 221 U. S. 346. 55 L.ed. 762; 221 U. S. 358 55
L.ed. 769; 221 U. S. 467, 55 L.cd. 815; 221 U. S. 524, 55 L.ed. 838; 221 U. S. 636, 55 L.ed.
890 ; 221 U. S. 660, 55 L.ed. 899: 222 U. S. 1, 56 L.ed. 65; 222 U. 8. 63, 56 L.ed. 96;
222 U. S. 225, 56 L.ed. 175; 222 U. S. 313, 56 L.ed. 215; 222 U. S. 380, 56 L.cd. 240; 222
U. S. 522, 56 L.cd. 294; 222 U. S. 525, 56 L.ed. 299; 222 U. S. 541, 56 L.ed. 308 ; 223 U. S
151. 56 L.ed. 386; 223 U. 8. 261, 56 L.ed. 423; 223 U. S. 280, 56 L.ed. 436; 223 U. S. 288
56 L.ed. 439; 223 U. S. 298, 56 L.ed. 445 ; 223 U. S. 335, 56 L.ed. 459; 223 U. 8. 349 56
L.ed. 466 ; 223 U. S. 437, 56 L.ed. 497; 223 V. S. 468, 56 L.ed. 510; 223 U. S. 543, 56 L ed
544; 223 U. S. 655, 56 L.ed. 594; 224 U. S. 148, 56 L.ed. 703; 224 U. S. 160, 56 L.ed. 710824 U. 8. 270, 56 L.ed. 760; 224 U. S. 354, 56 L.ed. 799; 224 U. S. 503. 56 L.ed. 860; 224
;
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U. 8. 510, 56 L.ed. 883; 224 U. 8. 541, 56 L.ed. 875; 224 U. S. 558, 56 L.ed. 883; 224 U. 8.
616, 56 L.ed. 917; 224 U. S. 649, 66 L.ed. 934; 225 U. 8. 167, 56 L.ed. 1038; 225 U. S. 264,
56 L.ed. 1082 ; 225 U. S. 623, 56 L.ed. 1229; 226 U. S. 112, 57 L.ed. 146 ; 226 U. S. 137, 57

'

Led. 156; 226 U. 8. 217, 57 L.ed. 193; 226 U. S. 260, 57 L.ed. 212; 226 U. S. 447, 57 L.ed.
293; 226 U. S. 578, 57 L.ed. 364; 227 U. S. 150, 57 L.ed. 458 ; 227 U. 8. 278, 57 L.ed. 510;
227 U. 8. 303, 57 L.ed. 520; 227 U. S. 477, 57 L.ed. 603; 227 U. 6. 559, 57 L.ed. 642; 228
U. S. 1, 57 L.ed. 707; 228 U. S. 61, 57 L.ed. 730; 228 U. 8. 70, 57 L.ed. 734; 228 U. 8.
148, 57 L.ed. 773; 228 U. 8. 326, 57 L.ed. 857; 228 U. S. 346, 57 L.ed. 867 ; 228 U. S. 454,
57 Led. 915; 228 U. 8. 572, 57 L.ed. 971 ; 228 U. 8. 596, 57 L.ed. 982; 228 U. 8. 652, 57
Led. 1010; 229 U. S. 26, 57 L.ed. 1050; 229 U. 8. 39, 57 L.ed. 1056; 229 U. S. 123,
57 Led. 1101; 229 U. 8. 353, 57 L.ed. 1224; 229 U. S. 363, 57 L.ed. 1228; 229 U. S.
397, 57 L.ed. 1248; 229 U. S. 476, 57 L.ed. 1286; 229 U. 8. 586, 57 L.ed. 1340; 230
U. S. 98, 57 L.ed. 1409; 230 U. S. 340, 57 L.ed. 1507; 230 U. 8. 352, 57 L.ed. 1511;
230 U. 8. 474, 57 L.ed. 1571; 230 U. 8. 513, 57 L.ed. 1597; 230 U. 8. 537, 57 L.ed.
1610; 230 U. S. 553, 57 L.ed. 1625.
Equal protection of the laws. 16 Wall. 36, 21 L.ed. 394; 92 U. 8. 214, 23 L.ed. 563;
94 U. S. 113, 24 L.ed. 77; 101 U. S. 22, 25 L.ed. 989; 106 U. S. 583, 27 L.ed. 207; 107
U. S. 110, 27 L.ed. 354; 109 U. 8. 3, 27 L.ed. 836; 111 U. S. 746, 28 L.ed. 585; 113 U. S.
27, 28 L.ed. 923; 114 U. S. 606, 29 L.ed. 229; 115 U. 8. 321, 29 L.ed. 414; 115 U. S. 512,
29 L.ed. 463; 118 U. S. 356, 30 L.ed. 220; 119 U. S. 110, 30 L.ed. 342; 123 U. 8. 623,
31 L.ed. 205; 125 U. 8. 181, 31 L.ed. 650; 125 U. 8. 60, 31 L.ed. 689 ; 127 U. S. 205, 32
Led. 107; 127 U. S. 210, 32 L.cd. 109 ; 127 U. S. 1, 32 L.ed. 150; 127 U. S. 678, 32 L ed.
253; 128 U. 8. 578, 32 L.ed. 544; 129 U. S. 26, 32 L.ed. 585; 134 U. S. 31, 33 L.ed. 80;1
134 U. 8. 232, 33 L.ed. 892; 134 U. S. 594, 33 L.ed. 1025; 135 U. 8. 244, 34 L.cd. 124;
135 U. 8. 100, 34 L-ed. 128 ; 136 U. S. 114, 34 L.ed. 394; 137 U. S. 691, 34 L.ed. 816;
140 U. 8. 278, 35 L.ed. 505; 142 U. S. 339, 35 L.ed. 1035; 143 U. S. 452, 36 L.ed. 224;
143 U. S. 517, 36 L.ed. 247; 144 U. S. 263, 36 L.ed. 420; 146 U. S. 646, 36 L.ed. 1119;
148 U. S. 657, 37 L.ed. 599; 149 U. S. 308, 37 L.ed. 747; 151 U. 8. 470, 38 L.ed. 238;
151 U. S. 556, 38 L.ed. 269; 152 U. S. 377, 33 L.ed. 485; 153 U. S. 380, 38 L.ed. 751;
153 U. S. 391, 38 L.ed. 757; 157 U. S. 655, 39 L.ed. 845; 159 U. S. 673 , 40 L.ed. 301;
160 U. S. 293, 40 L.ed. 432; 160 U. S. 452, 40 L.ed. 491; 162 U. S. 565, 40 L.ed. 1075;
163 U. 8. 81, 41 L.ed. 78; 163 U. S. 101, 41 L.ed. 87; 163 U. 8. 537, 41 L.ed. 256; 164
U. S. 112, 41 L.ed. 369; 164 U. S. 578, 41 L.ed. 560; 165 U. S. 1, 41 L.ed. 611; 165 U. S.
150, 41 L.ed. 666; 165 U. S. 628, 41 L.ed. 853; 166 U. S. 226, 41 L.ed. 979; 166 U. 8.
440, 41 L.ed. 1069; 166 U. 6. 709, 41 Led. 1173; 167 U. S. 175, 42 L.cd. 126; 167 U. 8.
461, 42 L.ed. 236; 168 U. 8. 131, 42 L.ed. 409; 168 U. S. 262, 42 L.cd. 461; 169 U. S.
366, 42 L.ed. 780; 169 U. 8. 421, 42 L.ed. 803: 169 U. 8. 466, 42 L.cd. 819; 169 U. S.
577, 42 L.ed. 853; 169 U. S. 586, 42 L.cd. 865; 170 U. 8. 213, 42 L.ed. 1012; 170 U. 8.
383, 42 L.ed. 1037; 172 U. S. 239, 43 L.cd. 432; 172 U. S. 334, 43 L.ed. 407; 172 U. 9.
557, 43 L.ed. 552; 173 U. S. 32, 43 L.ed. 603; 173 U. S. 84, 43 L.ed. 623; 173 U. 8. 404.
43 Led. 746; 173 U. S. 636, 43 L.ed. 840; 173 U. S. 6S4, 43 L.ed. 858; 174 U. 8. 96, 43
Led. 909; 175 U. 8. 172, 44 L.ed. 119; 175 U. S. 184, 44 L.cd. 124; 175 U. S. 348, 44
Ltd. 192; 175 U. S. 528, 44 L.cd. 262; 177 U. S. 183, 44 Led. 725; 177 U. S. 584, 44
Led. 897; 178 U. 8. 289, 44 L.ed. 1072; 179 U. S. 8'J, 45 L.ed. 102; 179 U. S. 270, 45
Led. 186; 179 U. S. 287, 45 L.ed. 194; 179 U. S. 328, 45 L.ed. 214; 179 U. S. 388, 45
Led. 244; 179 U. 8. 602, 45 L.ed. 337; 181 U. S. 33, 45 L.ed. 731; 181 U. S. 399, 45
Led. 917; 181 U. 8. 589, 45 L.ed. 1015; 182 U. S. 398. 45 Ued. 1151; 183 U. S. 79, 46
Led. 92; 183 U. S. 138, 46 L.ed. 120 ; 183 U. S. 144, 46 L.ed. 125; 183 U. S. 471, 46 L.cd.
283; 183 U. S. 483, 46 L.ed. 289; 183 U. S. 559, 46 L.ed. 328; 184 U. S. 329, 46 L ed.
569; 184 U. 8. 540, 46 L.ed. 679; 185 U. S. 203, 46 L.«d. 872; 185 U. 8. 308, 46
ed.
922; 185 U. 8. 364, 46 L.ed. 949; 186 U. 8. 380, 46 L.ed. 1209 ; 187 U. 8. 51, 47 L.ed. 70;
187 U. S. 155, 47 L.cd. 117; 187 U. S. 356, 47 L.ed. 214; 187 U. 8. 547, 47 L.ed. 296; 188
U. S. 97, 47 L.ed. 400; 188 U. S. 519, 47 L.ed. 572; 188 U. 8. 730, 47 L.ed. 669; 180
U. 8. 154, 47 L*d. 757; 189 U. S. 301, 47 L.ed. 821; 191 U. S. 17, 48 L.ed. 73; 191 U. S.
165, 48 L.ed. 133; 191 U. S. 207, 48 L.cd. 14S; 191 U. S. 310, 48 L.ed. 195; 191 U. ft.
388, 48 L.ed. 232; 191 U. 8. 405, 48 L.ed. 239; 192 U. S. 226. 48 L.cd. 417; 193 U. S. 17.
48 L.ed. 598; 193 U. S. 30, 48 L.ed. 604 ; 193 U. S. 504, 48 L.ed. 767; 193 U. S. 621, 4K
Led. 817; 193 U. 8. 635. 48 L.ed. S23; 194 U. S. 161, 48 L.ed. 917; 194 U. S. 267. 4.S
L*d. 971; 194 U. 8. 445. 48 L.ed. 1062; 194 U. S. 579, 48 L.ed. 1124; 195 U. S. 332,
49 L.ed. 224; 196 U. 8. 599, 49 L.ed. 615; 197 U. 8. 11, 49 L.ed. 643; 197 U. S. 60, 49
Led. 663; 197 U. 8. 115, 49 L.ed. 689; 197 U. S. 299, 49 L.ed. 765; 197 U. 8. 430, 49
Led. 819; 198 U. S. 392, 49 L.ed. 1097; 198 U. S. 500, 49 L.ed. 1142; 199 U. 8. 1, 50
Led. 65; 199 U. S. 401, 50 L.ed. 246; 199 U. S. 547, 50 L.ed. 303; 199 U. S. 593,
Lued. 322; 200 U. 8. 87, 50 L.cd. 382; 200 U. S. 164, 50 L.cd. 421; 200 U. 8. 316, 50 L.ed.
497; 200 [}. S. 561, 50 Led. 596? 201 U. 8. 245, 50 L.ed. 744; 202 U. 8. 446, 50 L.ed.
1099; 203 U. 8. 1, 51 L.ed. 65; 203 U. S. 243, 51 L.ed. 168; 203 U. 8. 256, 51 L.ed.
174; 203 U. S. 284, 51 L.cd. 184; 203 U. S. 531, 51 L.ed. 305; 203 U. 8. 543, 51 L.ed.
310; 203 V. 8. 553, 51 L.ed. 314; 204 U. S. 36, 51 L.cd. 357: 204 U. S. 152, 51 L.ed. 415;
204 U. S. 241, 51 L.ed. 461; 204 U. S. 311, 51 L.ed. 499; 204 U. S. 320, 51 L.ed. 503 ; 204
U. S. :!59. 51 L.ed. 520; 204 U. S. 470, 51 L.ed. 571: 204 U. S. 585, 51 L.ed. 636; 205
U. S. rtO. 51 Led. 708 ; 206 U. 8. 1, 51 L.ed. 933 ; 207 U. 8. 20, 52 L.ecl. 78; 207. U 8. 67,
52 L.ed. 106; 207 U. S. 73, 52 L.ed. 108; 207 U. S. 79, 52 L.cd. Ill; 207 U. S. 244, 52 L.ed
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THE ENABLING ACT
[Approved Feb. 22, 1889.]

AN ACT

to Provide for the Division of Dakota Into Two States, and to Enahle the PeopU
of North Dakota, South Dakota, Montana and Washington to Form Constitutions and
State Governments, and to be Admitted Into the Union on an Equal Footing With the
Original Statea, and to Make Donations of Public Lands to such States.

Be it enacted by the Senate and House of Representatives of the United
Stales of America in Congress Assembled, That the inhabitants of all that part
of the area of the United States now constituting the territories of Dakota,
Montana and Washington, as at present described may become the states of
North Dakota, South Dakota, Montana and Washington respectively, as here
inafter provided.
§ 2. The area comprising the territory of Dakota shall, for the purposes
of this act, be divided on the line of the seventh standard parallel produced
due west to the western boundary of said territory; and the delegates elected
as hereinafter provided to the constitutional convention in districts north of
said parallel shall assemble in convention, at the time prescribed in this act.
at the city of Bismarck; and the delegates elected in districts south of said
parallel shall, nt the same time, assemble in convention at the city of Sioux
Falls.

§ 3. That all persons who are qualified by the laws of said territories to
vote for representatives to the legislative assemblies thereof, are hereby
authorized to vote for and choose delegates to form conventions in said
proposed states; and the qualifications for delegates to such conventions shall
be such as by the laws of said territories, respectively, persons are required t<>
possess to be eligible to the legislative assemblies thereof, and the aforesaid
delegates to form said conventions shall be apportioned within the limits of
the proposed states in such districts as may be established as herein provided,
in proportion to the population in each of said counties and districts, as near
as may be, to be ascertained at the time of making said apportionments by
the persons hereinafter authorized to make the same, from the best information obtainable, in each of which districts three delegates shall be elected, but
no elector shall vote for more than two persons for delegates to such
conventions that said apportionments shall be made by the governor, the chief
justice and the secretary of said territories; and the governors of said
territories shall, by proclamation, order an election of the delegates aforesaid
in each of said proposed states, to be held on the Tuesday after the second
Monday in May, 1889, which proclamation shall be issued on the fifteenth day
of April, 1889; and such election shall be conducted, the returns made, the
result ascertained and the certificates to persons elected to such convention
issued in the same manner as is prescribed by the laws of the said territories
regulating elections therein for delegates to congress; and the number of
votes cast for delegates in each precinct shall also be returned. The number
of delegates to said conventions respectively, shall be seventy-five; and all
persons resident in said proposed states, who are qualified voters of said
territories as herein provided, shall be entitled to vote upon the election of
delegates, and under such rules and regulations as said conventions may
prescribe not in conflict with this act, upon the ratification or rejection of
the constitutions.
§ 4. That the delegates to the conventions elected as provided for in thia
act shall meet at the seat of government of each of said territories, except the
;
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South Dakota, who shall meet at the city of Sioux Falls,
fourth day of July, 1889, and, after organization, shall declare on
bohalf of the people of said proposed states that they adopt the constitution
of the United States; whereupon the said conventions shall be, and are hereby
authorized to form constitutions and state governments for said proposed
str>s, respectively.
The constitution shall be republican in form, and make
no distinction in civil or political rights on account of race or color, except
as to Indians not taxed, and not be repugnant to the constitution of the
And
United States and the principles of the declaration of independence.
said convention shall provide by ordinances irrevocable without the consent
of the United States and the people of said states:
First. That the perfect toleration of religious sentiment shall be secured,
and that no inhabitant of said states shall ever be molested in person or
property on account of his or her mode of religious worship.
Second. That the people inhabiting said proposed states do agree and
declare that they forever disclaim all right and title to the unappropriated
public lands lying within the boundaries thereof, and to all lands lying
within said limits owned or held by any Indian or Indian tribes; and that
until the title thereto shall have been extinguished by the United States, the
same shall be and remain subject to the disposition of the United States, and
said Indian lands shall remain under the absolute jurisdiction and control
of the congress of the United States; that the lands belonging to citizens of
the United States residing without the said states shall never be taxed at a
higher rate than the lands belonging to residents thereof that no taxes shall
be imposed by the states on lands or property therein belonging to or which
may hereafter be purchased by the United States or reserved for its use. But
nothing herein, or in the ordinances herein provided for, shall preclude the
said states from taxing as other lands are taxed any lands owned or held by
any Indian who has severed his tribal relations, and has obtained from the
United States or from any person a title thereto by patent or other grant, save
and except such lands as have been or may be granted to any Indian or
Indians under any act of congress containing a provision exempting the lands
thus granted from taxation; but said ordinances shall provide that all such
lands shall be exempt from taxation by said states so long and to such extent
as such act of congress may prescribe.
Third. That the debts and liabilities of said territories shall be assumed
and paid by said states, respectively.
Fourth. That provision shall be made for the establishment and maintenance of systems of public schools, which shall be open to all the children of
said states, and free from sectarian control.
§ 5. That the convention which shall assemble at Bismarck shall form a
delegates elected in
on the

;

constitution and state government for a state to be known as North Dakota,
and the convention which shall assemble at Sioux Falls shall form a constitution and state government for a state to be known as South Dakota provided,
that at the election for delegates to the constitutional convention in Sonth
Dakota, as hereinbefore provided, each elector may have written or printed
on his ballot, the words, " For the Sioux Falls Constitution," or the words,
"Against the Sioux Falls Constitution," and the votes on this question shall
be returned and canvassed in the same manner as for the election provided
for in section 3 of this act and if a majority of all votes cast on this question
4
'
shall be
For the Sioux Falls Constitution
it shall be the duty of the convention which may assemble at Sioux Falls, as herein provided, to resubmit
to the people of South Dakota, for ratification or rejection at the election
hereinafter provided for in this act, the constitution framed at Sioux Falls,
and adopted November 3, 1885, and also the articles and propositions separately submitted at that election, including the question of locating the temporary seat of government, with such changes only as relate to the name and
;

;

'

'
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boundary of the proposed state, to the reapportionment of the judicial and
legislative districts, and such amendments as may be necessary in order to
comply with the provisions of this act; aud if a majority ol the votes cast on
the ratification or rejection of the constitution shall be for the constitution
irrespective of the articles separately submitted, the state of South Dakota
shall be admitted as a state in the union under said constitution as hereinalter
provided but the archives, records and books of the territory of Dakota shall
remain at Bismarck, the capital of North Dakota, until an agreement in reference thereto is reached by said states. But if at the election for delegates
to the constitutional convention in South Dakota a majority of all the votes
cast at that election shall be ''Against the Sioux Falls Constitution," then,
and in that event, it shall be the duty of the convention which will assemble
at the city of Sioux Falls on the Fourth day of July, 1889, to proceed to form a
constitution aud state government as provided in this act the same as if that
question had not been submitted to a vote of the people of South Dakota.
§ 6. It shall be the duty of the constitutional conventions of North Dakota
and South Dakota to appoint a joint commission, to be composed of not less
titan three members of each convention, whose duty it shall be to assemble at
Bismarck, the present seat of government of. said territory, and agree upon an
;

equilable division of all property belonging to the territory of Dakota, the
disposition of all public records, and also adjust and agree upon the amount
of the debts and liabilities of the territory, which shall be assumed and paid
by each of the proposed states of North and South Dakota; and the agreement
reached respecting the territorial debts and liabilities shall be incorporated in
the respective constitutions, and each cf said states shall obligate itself to pay
its proportion of such debts and liabilities the same as if they had been created
by such states respectively.
§ 7. If the constitutions formed for both North Dakota and South Dakota
shall be rejected by the people at the elections for the ratification or rejection
of their respective constitutions as provided for in this act, the territorial
government of Dakota shall continue in existence the same as if this act had
not been passed. But if the constitution formed for either North Dakota or
South Dakota shall be rejected by the people, that part of the territory so
rejecting its proposed constitution shall continue under the territorial government of the present territory of Dakota, but shall, after the state adopting its
constitution is admitted into the union, be called by the name of the territory
of North Dakota or South Dakota, as the case may be; provided, that if either
of the proposed states provided for in this act shall reject the constitution
which may be submitted for ratification or rejection at the election provided
therefor, the governor of the territory in which such proposed constitution
was rejected shall issue his proclamation reconvening the delegates elected
to the convention which formed sueh rejected constitution, fixing the time and
place at which said delegates shall assemble; and when so assembled they
shall proceed to form another constitution or to amend the rejected constitution and shall submit such new constitution or amended constitution to the
people of the proposed state for ratification or rejection, at such time as
said convention may determine; and all the provisions of this act, so far
as applicable, shall apply to such convention so reassembled and to the
constitution which may be formed, its ratification or rejection, and to the
admission of the proposed state.
§ 8. That the constitutional convention which may assemble in South
Dakota shall provide by ordinance for resubmitting the Sioux Falls constitution of 1885, after having amended the same as provided in section 5 of this
act, to the people of South Dakota for ratification or rejection at an election
to be held therein on the first Tuesday in October, 1889 but if said constitutional convention is authorized and required to form a new constitution for
South Dakota, it shall provide for submitting the same in like manner to the
;
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South Dakota for ratification or rejection at an election to be lu
proposed state on the said first Tuesday in October. And the constituconventions which may assemble in North Dakota, Montana and
'<

people of
in said

tional

Washington, shall provide in like manner for submitting the constitutions
formed by them to the people of said proposed states respectively, for ratification or rejection, at elections to be held in said proposed states on the first
Tuesday in October. At the elections provided for in this section the qualified
voters of said proposed states shall vote directly for or against the proposed
constitutions, and for or against any articles or propositions separately subThe returns of said elections shall be made to the secretary of each
mitted.
of said territories, who, with the governor and chief justice thereof, or any
two of them, shall canvass the same: and if a majority of the legal votes cast
shall be for the constitution, the governor shall certify the result to the
president of the United States, together with a statement of the votes cast
thereon and upon separate articles or propositions, and a copy of the said
And if the constitutions
constitution, articles, propositions and ordinances.
and governments of said proposed states are republican in form, and if all the
provisions of this act have been complied with in the formation thereof, it
shall be the duty of the president' of the United States to issue his proclama-

announcing the result of the election in each, and thereupon the proposed
which have adopted constitutions and formed state governments, as
herein provided, shall be deemed admitted by congress into the union, under
and by virtue of this act, on an equal footing with the original states from
tion

states

and after the date of said proclamation.
§ 9. That until the next general census, or until otherwise provided by law,
be entitled to one representative in the house of representatives of the United States, except South Dakota which shail be entitled to two
and the representatives to the fifty-first congress, together with the governors
and other officers provided for in said constitutions, may be elected on the
same day of the election for the ratification or rejection of the constitutions;
and until said state officers are elected and qualified under the provisions of
each constitution and the states, respectively, are admitted into the union, the
territorial officers shall continue to discharge the duties of their respective
offices in each of said territories.
§ 10. That upon the admission of each of said states into the union,
sections numbered sixteen and thirty-six in every township of said proposed
states, and where such sections or any parts thereof have been sold or otherwise disposed of by or under the authority of any act of congress, other lands
equivalent thereto, in legal subdivisions of not less than one-quarter section,
and as contiguous as may be to the section in lieu of which the same is taken,
an- hereby granted to said states for the support of common schools, such
indemnity lands to be selected within said states in such manner as the
legislature may provide, with the approval of the secretary of the interior;
provided, that the sixteenth and thirty-sixth sections embraced in permanent
reservations for national purposes shall not, at any time, be subject to the
grants nor to the indemnity provisions of this act, nor shall any lands
•rrbraccd in Indian, military or other reservations of any character, be subject
to the grants or to the indemnity provisions of this act. until the reservation
shall have been extinguished and such lands be restored to, and become a par*
of. the public domain.
§ 11. That all lands herein granted for educational purposes shall be
disposed of only at public sale, and at a price not less than $10 per acre, the
proceeds to constitute a permanent school fund, the interest of which only
But said lands may, under
shall be expended in the support of said schools.
such regulations as the legislature shall prescribe, be leased for periods of not
more than five years, in quantities not exceeding one section to any one
person or company; and such land shall not be subject to pre-emption, homesaid states shall
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stead entry, or any other entry under the land laws of the United States,
whether surveyed or unsurveyed, but shall be reserved for school purposes
only.

§ 12. That upon the admission of each of said states into the union, in
accordance with the provisions of this act, iifty sections of the unappropriated
public lands within said states, to be selected and located in legal subdivisions
as provided in section 10 of this act, shall be, and are hereby, granted to
said states for the purpose of erecting public buildings at the capital of said

and judicial purposes.
Laws 111 1, chap. 320, p. 570, citing Stat* ex rel. University
McMillan, 12 N. D. 280. 96 X. W. 310; State ex rel. Rusk v. Budge,
14 X. I). 532, 103 X. VV. 724: State ex rel. Piekford v. Cook, 17 Mont. 529, 43 Pac. 923;
State ex rel. Haire v. Rice. 33 Mont. 365, S3 Pac. 874; Allen v. Grimes, 9 Wash. 424,
37 Pac. G62; State ex rel. Houston v. Mnynard, 31 Wash. 132, 71 Pac. 775; Re Internal
lmprov. Fund, 24 Colo. 247, 4S Pac. St) 7*; lie Internal Improvements, 13 Colo. 317, 38

states for legislative, executive
Sec veto nie»*age in X. D.

& School Lands

Pat-.

1

v.

611.

§ 13. That five per centum of the proceeds of the sales of public lands
lying within said states which shall be sold by the United States subsequent
to the admission of said states into the union, after deducting all the expenses
incident to the same, sliall be paid to the said states, to be used as a
permanent fund, the interest of which only shall be expended for the support
of common schools within said states, respectively.
§ 14. That the lands granted to the territories of Dakota and Montana by
the act of February 18, 1881, entitled "An act to grant lands to Dakota,
Montana, Arizona, Idaho and Wyoming for university purposes," are hereby
vested in the states of South Dakota, North Dakota and Montana respectively,
if such states are admitted into the union as provided in this act, to the extent
of the full quantity of seventy-two sections to each of said states, and any
portion of said lands that may not have been selected by either of said
territories of Dakota or Montana may be selected by, the respective states
aforesaid, but said act of February 18. 1881, shall be so amended as to
provide that none of said lands shall be sold for less than $10 per acre, and
the proceeds shall constitute a permanent fund to be safely invested and held
by said states severally, and the income thereof be used exclusively for
university purposes and such quantity of the lands authorized by the fourth
flection of the. act of July 17, 1854, to be reserved for university purposes in the territory of Washington, as, together with the lands confirmed
to the venders of the territory by the act of March 14, 1864, will make
the full quantity of seventy-two entire sections, are hereby granted in like
manner to the state of Washington for the purposes of a university in said
state.
None of the lands granted in this section shall be sold at less than
$10 per acre; but said lands may be leased in the same manner as provided in
section 11 of this act. The schools, colleges and universities provided for in
this act shall forever remain under the exclusive control of the said states,
respectively, and no part of the proceeds arising from the sale or disposal of
any funds herein granted for educational purposes shall be used for the
mipport of any sectarian or denominational school, college, or university.
The section of land granted by the act of June 16, 1880, to the territory of
Dakota, for an asylum for the insane shall, upon the admission of said state
of South Dakota into the union, become the property of said state.
§ 15. That so much of the lands belonging to the United States as have
been acquired and set apart for the purpose mentioned in "An act appropriating money for the erection of a penitentiary in the territory of Dakota,"
approved March 2, 1881, together with the buildings thereon, be, and the same
is hereby granted, together with any unexpended balances of the moneys
appropriated therefor by said act to said state of South Dakota, for the
purposes therein designated and the stales of North Dakota and Washington
shall, respectively, have like grants for the same purpose, and subject to like

.

;
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and conditions as provided in snid act of March 2, 1881, for the territory
Dakota. The penitentiary at Doer Lodge City, Montana, and all lands
connected therewith and set apart and reserved therefor, are hereby granted
to the state of Montana.
§ 16. That 90,000 acres of land, to be selected and located as provided in
section 10 of this act, tire hereby granted to each of said states except to the
state of South Dakota, to which 120,000 acres are granted for the use and
support of agricultural colleges in said states, as provided in the acts of eongress making donations of lands for such purposes.
§ 17. That in lieu of the grant of land for purposes of internal improvement made to new states by the eighth section of the act of September 4, 1841,
which act is hereby repealed as to the states provided for by this act, and in
lieu of any claim or demand by the said states, or either of them, under the
act of September 28, 1850, and section 2479 of the revised statutes, making a
grant of swamp and overflowed lands to certain states, which grant it is hereby
declared is not extended to the states provided for in this act, and in lieu of
any grant of saline lands to said states, the following grants of land are hereby
made, to wit:
To the state of South Dakota
For the school of mines, 40,000 acres for
the reform school, 40,000 acres; for the deaf and dumb asylum, 40,000 acres;
for the agricultural college, 40,000 acres; for the uuiversity, 40,000 acres; for
state normal schools, 80,000 acres; for public buildings at the capital of said
state, 50,000 acres, and for such other educational and charitable purposes as
the legislature of said state may determine, 170,000 acres; in all, 500,000
terms

of

;

:

acres.

To the state of North Dakota a like quantity of land as is in this section
granted to the State of South Dakota, and to be for like purposes, and in like
proportion as far as practicable.
To the state of Montana
For the establishment and maintenance of a
school of mines, 100,000 acres; for state normal schools, 100,000 acres; for
agrieultural colleges, in addition to the grant hereinbefore made for that
purpose, 50,000 acres; for the establishment of a state reform school, 50,000
acres; for the establishment of a deaf and dumb asylum, 50,000 acres;
for public buildings at the capital of the state, in addition to the grant
hereinbefore made for that purpose, 150,000 acres.
To the state of Washington: For the establishment and maintenance of a
scientific school, 100,000 acres; for state normal schools, 100,000 acres; for
:

public buildings at the state capital in addition to the grant hereinbefore
made for that purpose, 100,000 acres for state, charitable, educational, penal
sud reformatory institutions, 200,000 acres.
That the states provided for in this act shall not be entitled to any further
or other grants of land for any purpose than as expressly provided in this act.
And the lands granted by this section shall be held, appropriated and disposed
of exclusively for the purposes herein mentioned, in such manner as the
;

legislatures of the respective states may severally provide.
See veto message in N. D. Lawb. 1911, chap. 320, p. 570, citing State eat ret. University
A School Land* v. McMillan, 12 N. D. 280, 96 N. W. 310; State ex rel. Rusk v. Budge,
14 N. D. 532, 105 N. W. 724; State ex rel. Bickford v. Cook, 17 Mont. 529, 43 Pac 928;
State ex rel. Haire v. Rice. 33 Mont. 365, 83 Pac. 874 ; Allen v. Grimes, 9 Wash. 424,
37 Pac. 662; State ex rel. Houston v. Maynard, 31 Wash. 132, 71 Pac. 775; Re Internal
Improvements, 18 Colo. 317, 32 Pac. 611; Re Internal Improv. Fund, 24 Colo. 247, 48
Pac. 807.

That al) mineral lands shall be exempted from the grants made by
But it sections sixteen and thirty-six, or any subdivision or portion
any smallest subdivision thereof in any township shall be found by th«
department of the interior to be mineral lands, said states are hereby
authorized and empowered to select, in legal subdivisions, an equal quantity
§ 18.

this act.

of
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of other unappropriated lands in said states, in lieu thereof, for the use and
benefit of the common schools of said states.
shall
§ 19. That all lands granted in quantity or as indemnity by this act
be selected, under the direction of the secretary of the interior, from tho
States
United
of
the
lauds
surveyed, unreserved and unappropriated public
within the limits of the respective states entitled thereto. And there shall bo
deducted from the number of acres of land donated by this act for specific
objects to said states the number of acres in each heretofore donated by congress to said territories for similar objects.
is
§ 20. That the sum of $20,000 or so much thereof as may be necessary,
hereby appropriated, out of any money in the treasury not otherwise appropriated, to each of said territories for defraying the expenses of the said
conventions, except to Dakota for which the sum of $10,000 is so appropriated,
$20,000 each for South Dakota and North Dakota, and for the payment of the
members thereof, under the same rules and regulations and at the same rates
as are now provided by law for the payment of the territorial legislatures.
Any money hereby appropriated not necessary for such purpose shall be
covered into the treasury of the United States.
§ 21. That each of said states, when admitted as aforesaid, shall constitute
one judicial district, the names thereof to be the same as the names of the
states, respectively; and the circuit and district courts therefor shall be held
at the capital of such state for the time being, and each of said districts shall,
for judicial purposes, until otherwise provided, be attached to the eighth
judicial circuit, except Washington and Montana, which shall be attached to
the ninth judicial circuit. There shall be appointed for each of said districts
one district judge, one United States attorney and one United States marshal.
The judge of each of said districts shall receive a yearly salary of three
thousand five hundred dollars payable in four equal installments, on the
first days of January, April, July and October of each year, and shall
reside in the district.
There shall be appointed clerks of said courts
in each district, who shall keep their offices at the capital of said state.
The regular terms of said courts shall be held in each district, at the
place aforesaid on the first Monday in April and the first Monday in
November of each year, and only one grand jury and one petit jury shall
be summoned in both said circuit and district courts.
The circuit and
district courts for each of said districts and the judges thereof, respectively,
shall possess the same powers and jurisdiction, and perform the same duties
required to be performed by the other circuit and district courts and judges
of the United States, and shall be governed by the same laws and regulations.
The marshal, district attorney, and clerks of the circuit and district courts of
each of said districts, and all other officers and persons performing duties in
the administration of justice therein, shall severally possess the powers and
perform the duties lawfully possessed and required to be performed by similar
officers in other districts of the United States; and shall, for the services they
may perform, receive the fees and compensation allowed by law to other
similar officers and persons performing similar duties in the state of Nebraska.
§ 22. That all cases of appeal or writ of error heretofore prosecuted and
now pending in the supreme court of the United States upon any record from
the supreme court of eilher of the territories mentioned in this act, or that
may hereafter lawfully be prosecuted upon any record from either of said
courts, may be heard and determined by said supreme court of the United
States.
And the mandate of execution or of further proceedings shall be
directed by the supreme court of the United States to the circuit or district
court hereby established within the state succeeding the territory from which
such record is or may be pending, or to the supreme court of such state, as thn
nature of the case may require: provided, that the mandate of execution or of
furl her proceedings shall, in cases arising in the territory of Dakota, be
lxviii
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directed
court of

by the supreme court of the United States to the circuit or
the district of South Dakota, or to the supreme court of the

district
state of

South Dakota, or to the circuit or district court of the district of North
Dakota, or to the supreme court of the State of North Dakota, or to the
supreme court of the territory of North Dakota, as the nature of the case may
require.
And each of the circuit, district and state courts, herein named,
ball, respectively, be the successor of the supreme court of the territory, as
to all such cases arising within the limits embraced within the jurisdiction
of such courts respectively, with full power to proceed with the same, and
award mesne or final process therein and that from all judgments and decrees
of the supreme court of either of the territories mentioned in this act, in any
case arising within the limits of any of the proposed states prior to admission,
the parties to such judgment shall have the same right to prosecute appeals
and writs of error to the supreme court of the United States as they shall
have had by law prior to the admission of said state into the union.
§ 23. That in respect to all cases, proceedings, and matters now pending
in the supreme or district courts of either of the territories mentioned in this
act at the time of the admission into the union of either of the states
mentioned in this act, and arising within the limits of any such state, whereof
the circuit or district courts by this act established might have had jurisdiction under the laws of the United States had such courts existed at the time
of the commencement of such cases, the said circuit and district courts,
respectively, shall be the successors of said supreme and district courts of
said territory; and in respect to all other cases, proceedings and matters
pending in the supreme or district courts of any of the territories mentioned
in this act at the time of the admission of such territory into the union, arising
within the limits of said proposed state, the courts established by such state
shall, respectively, be the successors of said supreme and district territorial
eourts; and all the files, records, indictments and proceedings relating to any
sueh cases, shall be transferred to such circuit, district and state courts,
respectively, and the same shall be proceeded with therein in due course of
law; but no writ, action, indictment, cause or proceeding now pending, or
that prior to the admission of any of the states mentioned in this act, shall be
pending in any territorial court in nny of the territories mentioned in this
act, shall abate by the admission of any such state into the union, but the
same shall be transferred and proceeded with, in the proper United States
circuit, district or state court, as the case may be
provided, however, that in
all civil actions, causes and proceedings, in which the United States is not a
party, transfers shall not be made to the circuit and district courts of the
United States except upon written request of one of the parties to such action
or proceeding filed in the proper court
and in the absence of such request,
sueh cases shall be proceeded with in the proper state courts.
;

;

;

1

Miller v. Sunde,
X. D. 408. 48 N.

1

X. D.

W.

1,

41 N.

W.

301

;

Gull River

Lumber

Co.

v.

Schoot District,

427.

That the constitutional conventions may, by ordinance, provide for
the election of officers for full state governments, including members of the
legislatures and representatives in the fifty-first congress; but said state
governments shall remain in abeyance until the states shall be admitted into
§ 24.

union, respectively, as provided in this act. In case the constitution of
*ny of said proposed states shall be ratified by the people, but not otherwise,
tiit legislature thereof may assemble, organize and elect two senators of the
United States ; and the governor and secretary of state of such proposed state
shall certify the election of the senators and representatives in the manner
required by law; and when such state is admitted into the union, the senators
and representatives shall be entitled to be admitted to seats in congress, and
to all the rights and privileges of senators and representatives of other states
in the congress of the United States; and the officers of the state governments
the
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formed

in pursuance of said constitutions, as provided by the constitutional
conventions, shall proceed to exercise all the functions of such state officers;
and all laws in force made by said territories, at the time of their admission
into the union, shall be in force in said states, except as modiGed or changed
by this act, or by the constitutions of the states, respectively.
§ 25. That all acts or parts of acts in conflict with the provisions of this
act, whether passed by the legislatures of said territories or by congress, are
hereby repealed.
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CONSTITUTION
OP THE

STATE OF NORTH DAKOTA
[Adopted Oct.

We,

1,

1889; yeas, 27,441; nayB, 8,107.]

the people of North Dakota, grateful to Almighty Ood for the blessings
civil and religious liberty, do ordain and establish this constitution.

of

Article

1.

— Declaration

op Rights.

§ 1* All men are by nature equally free and independent and have certain
inalienable rights, among which are those of enjoying and defending life and
liberty; acquiring, possessing and protecting property and reputation; and
pursuing and obtaining safety and happiness.
Primary election law must be reasonable, uniform in operation, and must bear with
substantial equality upon all parties and candidates. State ez ret Dorval v. Hamilton,
20 N. D. 597, 129 N. W. 916.
A law prohibiting sale of liquor not intoxicating or otherwise harmful, valid as an
exorcise of the police power. State v. Fargo Bottling Works Co., 19 N. D. 396, 26 L.R.A.
(N.vS.)

872, 124 N.

W.

387.

§ 2. All political power is inherent in the people. Government is instituted for the protection, security and benefit of the people, and they have
a right to alter or reform the same whenever the public good may require.
Constitutions are means employed bv sovereign penple .to limit powers of their agents.
rel. Miller v. Taylor. 22 N. D. 362, 133 N. VV. 1046.

State ex

§ 3. The state of North Dakota is an inseparable part of the American
union, and the constitution of the United States is the supreme law of the land.
§ 4. The free exercise and enjoyment of religious profession and worship,
without discrimination or preference shall be forever guaranteed in this state,
and no person shall be rendered incompetent to be a witness or juror on
account of his opinion on matters of religious belief; but the liberty of
conscience hereby secured shall not be so construed as to excuse acts of
licentiousness, or justify practices inconsistent with the peace or safety of this
state.

Act making it unlawful to run or permit to be run theaters, etc., on Sunday, not invalid as interference with religious liberty, being valid under police power. State ex rel.
Temple v. Barnes, 22 K. D. 18, 37 L.R.A.(N.S.) 114, 132 N. W. 215, Ann. Cas. 1913E, 930.
Constitutionality of statutes making witness incompetent because of religious belief,
race, or previous condition, 92 Am. Dec. 473.
§ 5. The privilege of the writ of habeas corpus shall not be suspended
unless when in case of rebellion or invasion, the public safety may require.
Extent and effect of suspension of writ. 45 L.R.A. 834.
Continuance of constitutional guaranties during war or insurrection. 45 L.R.A.(N.S.)
U96.

§ 6. All persons shall be bailable by sufficient sureties, unless for capital
offenses when the proof is evident or the presumption great. Excessive bail
shall not be required, nor excessive fines imposed, nor shall cruel or unusual
punishments be inflicted. "Witnesses shall not be unreasonably detained, nor
l»e confined in any room where criminals are actually imprisoned.
One- charged with murder not entitled to bail as a strict legal right, where the proof
of guilt is evident or presumption thereof great. State v. Uartzell, 13 X. D. 356, 100

N.

VV. 745.
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defendant has right to bail in a capital case, unless the proof of the commission of
the offense, or the presumption thereof, is great. State ex rel. West v. Collins, 10 N. D.
464, 88 X. W. 88, 12 Am. Crim. Rep. 41.
Admission to bail after indictment for murder. 81 Am. Dec. 87.
Bail in capital case as a matter of right. 39 L.R.A.(N.S.) 752.
Deposit of cash in lieu of bail. 44 L.R.A. (N.S.) 1150.
Validity of stututes and ordinances enhancing penalty when crime committed by habitual ^rim'inals or prior offenders. 34 L.R.A. 398; 24 L.R.A. (N.8.) 432; 48 L.R.A.
{N.S.} 204.
Constitutional and statutory provisions aa to cruel and unusual punishment 35
L.R.A. 561.
Detention of one as witness as false imprisonment. 39 L.R.A. (Ni5.) 503.

§ 7. The right of trial by jury shall be secured to
but a jury in civil cases, in courts not of record,
twelve men, as may be prescribed by law.
Preserves right of trial by jury as

it

all,

and remain

may

inviolate
consist of less than

existed prior to the adoption of the constitution,
Smith v. Kunert, 17 N. D. 120,
is involved.

and allows a reference where long account
115 N.

W.

76.

Issues of fact in an equitable action to foreclose a mortgage are not triable before a
jury as a matter of right. Avery Mfg. Co. v. Crumb, 14 N. D. 57, 103 N. W. 410.
Gives prosecution right to change the place of trial when necessary to secure a fair
and impartial trial. 'Barrv v. Traux, 13 N. D. 131, 65 L.R.A. 762, 112 Am. St. Rep. 662.
99 N. W. 769, 3 Ann. Cas. 191.
Power of legislature to regulate or dispense with trial by jury. 48 Am. Dec. 185; 53

Am.

Dec. 791.

Conditions and restrictions which may be imposed upon trial by jury by the legis98 Am. St. Rep. 5?,S.
Question whether suit for statutory penaltv is a civil or criminal prosecution as affecting right to jury. 27 L.R.A.(N.S.) *745.
Right upon plea of guilty to sentence accused without intervention of jury. 35 L.R.A.

lature.

(N.S.) 114G.
Effect of statutory declaration that murder committed by certain means, or while enin commission of felony, shall be murder in the first degree, upon right of jury
12 L.R.A. (N.S.) 935.
to pass upon degree.
Restraint on freedom of child as deprivation of right to jury trial. 18 L.R.A.(N.S.l
890.
Validity of waiver of jury trial in criminal action. 11 L.R.A. (N.S.) 1136.
Right to trial by jury in equitable cases on account of demand for damages. 15
L.R.A. 287.
Right to jury for assessment of damages on default. 15 L.R.A. 614; 20 L.R.A.(N.S.) 1.
Denial of jury trial simply because matters in issue are complicated. 39 L.S.A.
(N.S.) 45.
Compulsory reference as affected bv constitutional right to jurv. 25 L.R.A. 67; 13
L.R.A. (N.S.) 140.
Civil
service laws as violating constitutional right of trial by jury. 34 LR.A.
(N.S ) 482.
40'
Constitutionality of provision for separate trial of different issues in same case.
L.R.A.(N.S.) 138."
Right to jury in quo warranto proceedings. 24 L.R.A. 806; 24 L.R.A. (N.S.) 639.
Right to jury as affected by compulsory evidence against one's self. 29 L.R.A. 819.
Right of property owner to have amount of assessment for public improvement fixed
by jury. 60 L.R.A. 236.
Right to jury in proceedings for registration of land titles. 41 L.R.A (N.S.) 1044.
33
Effect of provision that jurv shall determine the law and the facts in libel cases.
L.R.A.(N.S.) 207.
Jury trial on appeal as satisfying the constitutional right to trial by jury. 15
L.R.A. 441.
Number and agreement of jurors necessary to verdict. 24 L.R.A. 272; 43 L.R.A. 34.

gaged

§ 8. Until otherwise provided by law, no person shall, for a felony, be
proceeded against criminally, otherwise than by indictment, except in cases
arising in the land or naval forces, or in the militia when in actual service in
time of war or public danger. In all other cases, offenses shall be prosecuted
The legislative^ assembly may
criminally by indictment or information.
change, regulate or abolish the grand jury Rystem.
Prosecution may amend information in county to which trial removed by leave of court,
where no new offense charged. State v. Woods, 24 N. D. 156, 139 N. W. 321.
Forbids prosecutions of militiamen for felonies by court-martial except when in actual
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aervlca in tiro* of war or public danger, until provided bv statute.
Peake, 22 X. D. 457, 40 L.R.A. (XJS.) 354, 135 X. VV. 197.

State ex

rel.

Poold

T.

Every man may freely write, speak and publish

his opinions on all
subjects, being responsible for the abuse of that privilege. In all civil and
criminal trials for libel the truth may be given in evidence, and shall be a
sufficient defense when the matter is published with good motives and for
justifiable ends; and the jury shall have the same power of giving a general
verdict s»4 in other cases; and in all indictments or informations for libels the
jury shall have the right to determine the law and the facts under the direction
of the court as in other cases.
Merely vests in jurv right to render general verdict in libel cases, and to determine law
as in caws where gene'ral verdict is returned. State v. Tolley, 23 N. D. 284, 136 X. W. 784.
Truth as a defense in criminal prosecution for libel. 21 L.R.A. 509; 31 L.R.A.

§

9.

(X.S.) 132.
Instigation of criminal libel as defense to prosecution. 30 L.R.A. (X.S.) 953.
Province of judge and jury in prosecutions for libel. 13 Am. St. Hep. G25.
Constitutional freedom of speech and of the press. 32 L.R.A. 829.
Constitutional guaranty of freedom of speech or press as affecting civil service laws.
34 L.R.A.(X.S.) 482.
Prohibition against mailing of obscene and indecent publications. 24 L.R.A. 112.

§ 10. The citizens have a right, in a peaceable manner, to assemble together
for the common good, and to apply to those invested with the powers of
for the redress of grievances, or for other proper purposes, by

government

petition, address or remonstrance.
Legislature has power to require nomination to be made at primary elections by use
may provide that such elections shall be conducted within onran'u-.ed political
State ex rel. Miller v. Flaherty, 23 N. D. 313, 41 L.R.A.(N.S.) 132, 136 X. W. 76.

of ballot, and
parties.

shall have a uniform operation.
Chapter 285 of Laws of 1911, relating to Sunday theaters, is not special legislation.
State ex rel. Temple v. Barnes, 22 X. D. 18, 37 L.R.A.(X.S.) 114, 132 N. W. 215, Ann. Cas.
1913E, 930.
Act requiring county treasurer to transfer to city treasurer bridge funds collected
from city property where bridge constructed in citv, valid. State ex rel. Hapen v. Anderson. 22 X. D. 65, 132 X. W. 433.
Act conferring upon boards of county commissioners of every county authority to
enforce payment of taxes on unredeemed tax sale property, valid. Picton v. Cass County.
13 N. D. 2*42, 100 X. VV. 711, 3 Ann. Cas. 345.
Act requiring registration and publication of internal revenue tax receipts, nnd applying to all paying tax and having receipts, valid. State ex rel. Flaherty v. Hanson, 16
N. D. 347, 113 X. W. 371.
A general law assessing and taxing grain in elevators to the possessor, and providing
for a lien as eecurity for reimbursement, if not the owner, is valid. Minneapolis & X.
Elevator Co. v. Traill County, 9 X. D. 213, 50 L.R.A. 266, 82 X. W. 727.
A law regulating relocation of county seats must not arbitrarily classify counties.
Edmonds v. Herbrandson, 2 N. D. 270, 14 L.R.A. 725. 50 X. W. 730.
Law allowing unorganized school township containing a city of 800 inhabitants or
more to organize distinct school township, void. Plummer v. Borshuim, 8 X. D. 565,
80 X. W. 690.
Provision in primary law that no nomination is made unless vote cast is at least 30

§ 11. All laws of a general nature

of total number cast for candidate for secretary of Btate at last general election,
State ex rel. Dowal v. Hamilton, 20 X. D. 592, 129 X. W. 916.
Act giving to materialmen and laborers a lien upon buildings erected upon government
lands held under the laws of United States valid. Powers Elevator Co. v. Poltncr, 16
X. D. 359. 113 X. W. 703.
Laws of 1907, chap. 203, purporting to make every common carrier liable to any of its
employees, valid. Majavis v. Great Xorthern R. Co., 121 Minn. 431, 141 X. W. 806.

per cent
invaliD.

12. The military shall be subordinate to the civil power. No standing
shall be maintained by this state in time of peace, and no soldiers shall,
in time of peace, be quartered in any house without the consent of the owner;
uor in time of war, except in the manner prescribed by law.
§ 13. In criminal prosecutions in any court whatever, the party accused
shall have the right to a speedy and public trial ; to have the proeess of the
court to compel the attendance of witnesses in his behalf and to appear and
flefend in person and with counsel. No person shall be twice put in jeopardy
for the same offense, nor be compelled in any criminal case to be a witness

§

army

;

vol.

i

—

vi.
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against himself, nor be deprived of
process of law.

life,

liberty or property -without due

Unconditional immunity from prosecution bo an to compel witness to testify, not granted
by act providing that testimony shall not be used against him. Re Beer, 17 N. D. 184,
115 N. W. 672, 17 Ann. Cas. 126.
Admission in evidence over objection, of public record of sales of liquor of a drup^ist
not erroneous as compelling him fo be a witness against himself. State ex rel. McClor?
v. Donovan, 10 X. 1). 203, 86 X. \V. TOO.
Act making posted internal revenue tax receipts prima facie evidence of violation ot
liquor law valid. State ex rel. Flaherty v. Hanson, 16 N. D. 347, 113 X. W. 371.
A law prohibiting sale of liquor not intoxicating or otherwise harmful is valid aa an
exercise of the police power. State v. Fargo Bottling Works Co., 19 X.-D. 396, 26 L.R.A.
(K.S.) 872, 124 X. W. 387.
Legislature may invest drainage boards with judicial powers to determine benefit* after
due notice and hearing. S'oliah v. Cormack. 17 X. D. 393, 117 X. W. 125.
Rate fixed by railroad commission on coal not invalid because if applied to all freight
road would be operated at a loss, teat -earning of fair profit on all interstate business.
State ex rel. McCue v. Northern P. R. Co., 19 X. D. 45, 25 L.R.A.(X.S.) 1001, 120 X. VV.
869.

Violation of the rights of accused for the court to instruct the jury to " pay no attenany remarks or statements made by counsel." State v. Cutterman, 20 N. D. 432,
128 N. VV. 307, Ann. Cas. 1912 C, 816.
Right of defendant to public trial. 14 L.R.A. 809; 28 Am. St. Rep. 308.
Rijrht of court to exclude public from court room during criminal trial. 9 L.R.A.(N.8.)
27 L.R.A. (X.S.) 487; 44 L.R.A. X.S. 533.
Right to speedy trial. 41 Am. Dec. 604; 85 Am. St. Rep. 187.
Delay of prosecution as ground of discharge. 56 L.R.A. 513.
Failure to demand trial as waiver of right to speedy trial. 44 L.R.A. (N.8.) 871.
Necessity for presence of accused at trial. 28 Am. Dec. 629; 68 Am. Dec. »19.
Presence of accused at view by jury. 42 L.R.A. 373.
at time of making of dying declaration. 56 L.R.A. 453.
Waiver of presence of one charged with misdemeanor at time of receiving verdict. 21
u.R.A.(X.S.) 56.
Richt of accused to waive his presence at time of receiving verdict upon trial for
felony.
14 L.R.A. (X.S.) 603; 32 L.R.A. (X.S.) 306.
Power to regulate or restrict right of defendant in criminal cases to compulsory
process to procure attendance of witnesses in Ms behalf. 8 L.R.A. (X.S.) 503.
Constitutional right of an accused to be confronted by the witnesses, and what is an
invasion of that right. 129 Am. St. Rep. 23.
Admissibility of testimony given on preliminary examination as affected by right of
accused to be confronted with witnesses against him. 25 L.R.A. (X\S.) 868.
Former acquittal or conviction as a defense. 11 Am. St. Rep. 228.
Waiver and estoppel of defendant to plead former jeopardy. 135 Am. St. Rep. 70.
Former jeopardy in retrial for substantive offense after setting aside verdict for
attempt. 44 L.R.A. (X.S.) 1047.
Question whether suit for statutory penalty is a civil or criminal prosecution as
affecting former jt^pardy. 27 L.R.A. (X.S.) 752.
Trial under erroneous theory as to crime charged as former jeopardy. 24 L.R.A.(N.S.>
tion to

m

-,

i'

)

481.

Acquittal of crime as a bar to a subsequent prosecution of defendant for perjury committed on the former trial. 39 L.R A. (X.S.) 385.
Conviction under municipal ordinance as bar to prosecution under state statutes, and
vice versa. 17 L.R.A. (X.S.) 69.
Conviction or acquittal of marital offense as bar to a subsequent prosecution. 40
L.R.A.(X.S.) 615.
Does impaneling jury and proceeding with the trial, without arraigning defendant,
place him in jeopardy* 27 L.R.A.(N.S.) 137.
Does jeopardy attach where trial is begun with unsworn jury? 40 L.R,A.(X\S.) 1213.
Trial of insane person as former jeopardy. 35 L.R.A. (X.S.) 470.
Right to have claim of former jeopardy determined in habeas corpus proceeding. 15
L.R.A. (N.S.) 227.
Identity of offenses in plea of former jeopardy, 92 Am. St Rep. 89.
Conviction or acquittal of offenses as a bar to prosecution for homicide in commission
of the offense. 63 L.R.A. 405.
Conviction on charge of assault as bar to subsequent prosecution for homicide following death of victim. 14 L.R.A. (N.S.I 209.
Acquittal of larceny as bar to prosecution for forgery in same transaction. 4 L.R.A.
(N.S.)

402.

Conviction or acquittal of sale of liquor as bar to prosecution for sales made prior to
indictment. 45 L.R.A. (N.S.) 977.
Former jeopardy when trial is stopped for purpose of prosecution of higher or different
44 LJUL(Nj8.) 617.

first
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Former jeopardy

in retrial on higher charge after setting aside verdict for lower
charjre. 5 L.R. A. ( N.S. ) 571; 22 L.R.A.(X.S.) 959; 4 Am. St. Rep. 117.
Effect of conviction of lower degree in prosecution for homicide as acquittal of higher
decree. 21 L.R.A.(N.S.) 20.
Former jeopardy by reason of the discharge of the jury in the prisoner's abseuce. 44
LJLA. 694.
Effect of discharge of jury upon the discovery of prejudice, disqualification, or nis.
conduct of one or more of their number, to sustain a plea of former jeopardy. 14
LJl.A.(N.S.) 548>
Effect of second indictment or information for same offense after accused is entitled
to discharge for want of prosecution under first. 11 L.R.A.(N.S.) 257.
Whether appeal by state after acquittal may be authorized without violating the prohibitions against placiug the accused twice in jeopardy. 28 Am. St. Rep. 213.
Constitutional guaranty against self-incrimination, equivalent exemption to witness.
1 L.R-MN.S.) J67.
Self-incrimination by experiment in presence of jury. 15 L.R.A. 223.
Merely demanding that accused produce incriminating document as violation of his
privilege. 33 L.R.A.(N.S.) 1171.

Incriminating evidence furnished by defendant acting under compulsion. 32 L.R.A.
(N.S.) 772.
Admissibility of schedules filed in Federal bankruptcy proceedings, in prosecution of
bankrupt for concealment of property. 18 L.R.A. (N.S.) 1194.
Use in criminal proceeding of books which one has been required to produce in

another proceeding.

47 L.R.A. (X.8.) 263.

May records of sales of liquor which a druggist is required by law to Keep be used aB
evidence against him in a criminal prosecution? 25 L.R.A. (X.S.) 818.
Conclusiveness of witness's statement that the answer to i(uertion8 against which he
pleads his privilege would tend to criminate him. 24 L.R.A. X.N.) 165.
Neeeasity of claiming constitutional protection against being compelled to give incriminating evidence. 4LRA.IN.S.) 1144.
Admift*tbility against accused of documents or things taken from him. 59 L.R.A. 465;
8 L.R.A. <N.S.) 762; 31 L.R.A.(N.8.> 58.
Right to compel accused to exhibit himself for identification. 28 L.R.A. 690.
Power to require one who has canned injury to identify himself. 40 L.R.A. (X.S.) 622.
Compelling an accused to perform acts or submit his person to inspection. 94 Am.
St. Rep. 336.
Compelling accused to submit to physical examination. 68 Am. St. Rep. 251.
Due process of law, what is. 24 Am. Dec. 538; 20 Am. St. Rep. ft 54.
Argument of counsel, limitations upon the right of. 46 Am. St. Rep. 23; 25 L.R.A.
(N.S.) 1027; 42 L.R.A. (N.S.) 209.
Validity of sentences differing from those allowed by law. 55 Am. St. Rep. 264.
<

§ 14. Private property shall not be taken or damaged for public use
without just compensation having been first made to, or paid into court for the
owner, and no right of way shall be appropriated to the use of any corporation,
other than municipal, until full compensation therefor be first made in money
or ascertained and paid into court for the owner, irrespective of any benefit
from any improvement proposed by such corporation, which compensation
shall be ascertained by a jury, unless a jury be waived.
Requires payment of just compensation in monev to property owner or into court.
Martin v. Tyler, 4 X. D. 273, 25 L.R.A. 838. 60 X. W. 392.
The ofener of property condemned for public use is entitled to costs incurred as part of
his compensation. Petersburg School Dist. v. Peterson, 14 N. D. 344, 103 N. W. InB.
Legislature may provide for condemnation of land for public use and may presi-ribe
rules of evidcnce'as presumption of dedication bv lapse of time. Burleigh Countv V.
Rhud. 23 N. D. 3«2. 136 X. W. 1082.
Right to assert unconstitutionality of a statute in force prior to the adoption of the
constitution waived by participation in proceedings. Minneapolis, St. P. St S. Ste. M. R,
Co. v. Xester, 3 X. D. 480, 57 N. \V. 510.
Railroad not entitled
damages for structural changes when city condemns part of
right of wav for street. Grafton v. St. Paul, M. & M. R. Co., 16 N. V. 313, 2* L.R.A.
(N.S.) 1, 113 N. W. 598, 15 Ann. Cas. 10.
Public use, taking property for, what is a. 18 Am. St, Rep. 610.
Public use, power of the legislature to determine what. is a. 88 Am. St. Rep. 926.'
Public use, power to regulate charges. 6*2 Am. St, Rep. 290.
Public use, taking property for, without compensation by municipal corporation. 84
Am. St Rep. 924.
Are countie* within constitutional provision requiring " municipal and other corporations " to make just compensation for property injured by public work. 18 L.R.A. (N.S.)
684.
lxxv
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Self-executing effect of constitutional provision that private property shall not be
taken or damaged for public use without compensation. 16 L.R.A. 283.
Right to take private property for public use without compensation on the theory that
it has been abandoned.
39 L.R.A.(N.S.) 1029.
Distinction between taking or damaging property and consequential injuries. 47
L.R.A.(N.S.) 462.
What constitutes a «' taking." 18 L.R.A. 166.
What is a " damaging." 36 L.R.A.(N.S.) 1194; 109 Am. St. Rep. 904.
Taking or damaging property by discharging sewers into waters. 48 L.R.A. 698.
Laying pipe through land as a taking for which compensation must be made. 24 L.K.A.
(N.S.) 230.
Injury to riparian property by deflection of water by structure erected under statutory
authority as a taking. 38 L.R.A.(N.S.) 1040.
Right under constitutional provision against " damaging " private property for public
use without compensation, to compensation for consequential damages to property, no
part of which is taken, from smoke, noise, dust, etc., incident to ordinary operation of
railroads.
17 LR.A.(N.S.I 1054; 40 L.-R.A.(NJS.) 48.
Removal of lateral support as constituting damage or injury within meaning of constitutional provision against taking, damaging or injuring property for public uae without compensation. 68 L.R.A. 699; 5 L.R.A.(N.S.) 1086.
Railroad in street as a taking of property. 14 L.R.A. 382.
Cutting off access to a highway as a taking or injury. 15 L.R.A.(N.S.) 49.
Grading of street as a " damaging " of property. 30 Am. St. Rep. 837.
Liability of municipality for injury to abutting property from bringing street to tht
grade established in tbe first instance, under <on-titution.il provision against *• damaging " private property for public use without compensation. 7 L.R.A. (N.S.) 108.
Municipal liability for injury to abutting property from changing street grade under
constitutional provision against " damaging " private property for public use without
compensation. 36 L.U.A.(NS.) 1194.
Right of landowner to damages for obstruction of street or highway by railroad not
adjacent to his property. 46 L.R.A. (N.S. 615.
Necessity of making compensation on laying out street across railroad property. 24
L.R.A.(N.S.) 1226.
Right of railroad company to compensation for the crossing of its track, where it intersects a street or highway, by an electric road.
29 L.R.A. 485; 13 L.R.A.(N.S.) 916.
Power to authorize construction of telegraph or telephone line along railroad right of
way, without compensation to railroad company. 29 LR,A.(NjS.) 703.
Government's right to divert water from nontidal stream without compensation to
riparian owner
37 L.R.A. (N.S.) 307.
Right of riparian owner to compensation for damages to his property by construction,
under legislative authority, of dams or booms for floating or storing logs. 22 L.R.A.
(N.S.) 641.
Right to compensation for appropriation of land for drain or sewer. 60 L.R.A. 199.
Right to obstruct or destroy wharf rights in navigable waters for public purposes,
without compensation. 34 L.R.A.CN.S.) 423.
Right of property owner to compensation for interference with light or air by railroad
structure on company's own property. 20 L.R.A. (N.S.) 1061.
Right of landowner to damages for obstruction of street or highway by railroad not'
adjacent to bis property. 9 L.RJMN-S-) 496.
)

Right of abutting owner to damages for special injuries where street railway is not
considered an additional burden. 25 L.R.A. N'.S.I 1265.
Right of abutting owner to compensation where street railway is located on the side,
rather than in the center, of the street. 25 L.R.A. (N.S.) 1278.
(

No person shall be imprisoned for debt unless upon refusal to deliver
his estate for the benefit of his creditors, in such manner as shall be
prescribed by law; or in cases of tort; or where there is strong presumption
§ 15.

up

of fraud.
Constitutionality of imprisonment for debt. 34 L.R.A. 634.
of statute providing for imprisonment for breach of contract of labor or rental.
21 L.R.A.(NS.) 242.
Btatute providing for imprisonment for beating board bill. 21 L.R.A.(N.S.) 259.
What statutes violate prohibitions against imprisonment for debt. 37 Am. St. Rep. 758.

—of

§ 16. No bill of attainder, ex post facto law, or law impairing the obligations of contracts shall ever be passed.
Ex post facto laws, what are and when valid. 37 Am. St. Rep. 582.
Statute affecting challenges to the jury as ox post facto. 31 L.R.A. (N.S.) «20.
Constitutional itv of statute providing for increased punishment because of prior con34 L.R.A. 399.
Impairment of contract obligation by application to existing judgments of statute abolishing or diminishing exemptions. 25* L.R.A. (N.S.) 189.

viction.
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Applicability to existing contracts of statute avoiding contractual stipulations limiting
38 L.R.A. (XJS.) 1016.
time for action.
50 L.R.A. 142.
Privilege of using streets as a contract.
Contract as to extent of street railway company's liability for paving assessment. 40
LR.A. 203.
31 L. R. A. 804.
Police regulation of electric companies.
Power of municipality to prevent laving an additional track under a franchise to lay
double tracks. 36 L.R.A.(X.S.) 850.
Change of law as to effect of tax certificates as evidence of title. 4 L.R.A. (M.S.) 1074.
Constitutionality of succession tax. 33 L.R.A. (X.S-.) 592.
Impairment of third person's rights on legalizing invalid private contract. 22 L.R.A.
385.

Contract exemptions against power of legislature to

fix tolls,

rates or price.

33 L.R.A.

186.

Statute limiting hours of labor. 65 L.R.A. 42.
Effect of legislation limiting cost of new insurance on existing contracts with agents.
19 LR.A. (X.S.) 946.
Right under reserved power to amend or repeal charter of corporation to change the22 L.R.A. (N^S.) 420.
rights of stockholders as to voting the stock.
Statutes requiring railroad company to fence tracks and build cattle guards. 31 L.R.A.
(X.S.) 866.
Validity of act changing remedv to enforce stockholder's liability. 3 L.R.A.(X.S.) 954
33 L.R.A.(X.S.) 909.
Change of remedy of creditor of corporation against stockholder. 1 LR.A. (X.S.) 1171.
16 L.R.A.
Effect of change of judicial decision to impair the obligation of a contract.
646; 5 L.R.A.(XJ5.) 860; 23 L.R.A. (X.S.) 500.

§ 17.

Neither slavery nor involuntary servitude, unless for the punishment

crime, shall ever be tolerated in this state.
First legislature, convened to elect senators, had authority to pass laws. State ex rel.
Larabee v. Barnes, 3 X. D. 319. 55 X. W. 883.
§ 18. The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be violated
of

and no

warrant

upon probable cause, supported by oath or
describing the place to be searched and the persons

shall issue but

affirmation, particularly

and things to be seized.
Confers no right to a preliminary examination
21 X. D. 179, 129 X.

No issuance

W.

in

a criminal

case.

State

v. Gottlieb.

460.

warrant of arrest without probable cause in bastardy proceedings, where
issued after filing of a verified complaint.
State v. McKnight, 7 X. D. 444, 75 X. W. 790.
Description of premises in search warrant as a certain lot in a certain block sufficient
where only one building thereon. State v. Markuson, 7 X. D. 155, 73 X. W. 82.
Search of premises of private persons. 101 Am. St. Rep. 328.
Searches and seizures, what deemed unreasonable offense. 32 Am. St. Rep. 643.

Gambling

of

12 L.R.A.(X.S.)

device as property within constitutional protection against.

394.

Right of officer, in executing criminal process, to take possession of evidentiary articles.
18 L.R.A. (X.S.) 253.
Admissibility in evidence against accused of articles obtained by seaTch. 59 L.R.A.
4*6.

To what extent may premises be damaged
<X.S.)

in executing search

warrant.

22 L.R.A.

819.

Malicious prosecution for wrongful search of premises. 39 L.R.A.(X.S.) 205.
Right to compel public employee to submit to physical examination to determine
ness.
33 LR.A. (X.S.) 259.
Constitutionality* of statute authorizing seizure of animals by humane officers.

L.R.A.(N£.)
§ 19.
it,

be

fit-

15

554."

Treason against the state

shall consist only in levying

war against

adhering to its enemies or giving them aid and comfort. No person shall
convicted of treason unless on the evidence of two witnesses to the same
or confession in open court.

overt act,

Treason: criminal responsibility

of corporation for.
2 B. R. C..253.
criminal liability of children for. 36 L.R.A. 208.
evidence of other crimes in prosecution for. 62 L.R.A. 325.
proof of corpus delicti in prosecution for. 68 L.R.A. 56.
special privileges or immunities shall ever be granted

No

which may
revoked or repealed by the legislative assembly nor shall any
citizen or class of citizens be granted privileges or immunities which upon tha
«ame terms shall not be granted to all citizens.
§ 20.
not be altered,

;
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Legislative classification provided as basis for distinctive or special operation of
law, must be natural, not artificial. State ex rel. Dorval v. Hamilton, 20 X. D. 597,
129 N. W. 916.
Statute authorising boards of county commissioners to grant exclusive ferry franchises for a term of years to highest bidders valid.
Patterson v. Wollmann, 5 N. D. G08,
33 L.R.A. 536, 67 N. W. 1040.
Act requiring county treasurer to transfer bridge funds collected from city property
to city treasurer where bridge constructed in city, valid. State ex rel. Hagen v. Anderson, 22 N. D. 65, 132 N. W. 433.
Laws of 1907. clmp. 203, purporting to make eveTV common carrier liable to any of its
employees, valid. Majavis v. Great N. R. Co.. 121 Minn. 431, 141 X. W. 806.
Chapter 285 of I^avvs of 1911, relating to Sundav theaters, is not special legislation.
State ex rel. Temple v. Barnes, 22 X. D. 18, 37 L.R.A.(X.S.) 114, 132 X. W. 215, Ann.
Cos. inn E. 930.
Equal privileges end immunities. 14 L.R.A. 579; 34 L.R.A. (K.S.) 481.
Constitutionality of statutes making railroad companies absolutely liable for damage
I..R.A.(X.S.) 101S.
to stock irrespective of negligence.

§ 21.
unless,

The provisions of this constitution are mandatory and prohibitory
by express words, they are declared to be otherwise.

Section 109 of constitution is not mandatory, but raerelv permissive.
Bagley, 19 X. D. 347, 124 N. W. 397.

Kennott

v.

§ 22. All courts shall be open, and every man for any injury done him in
his lands, goods, person or reputation shall have remedy by due process of law,
and right and justice administered without sale, denial or delay. Suits may
be brought against the state in such manner, in such courts, and in such cases,
as the legislative assembly may, by law, direct.
§ 23. Every citizen of this state shall be free to obtain employment
wherever possible, and any person, corporation, or agent thereof, maliciously
interfering or hindering in any way, any citizen from obtaining or enjoying
employment already obtained, from any other corporation or person, shall be
deemed guilty of a misdemeanor.
§ 24. To guard against transgressions of the high powers which we have
delegated, we declare that everything in this article is excepted out of the
general powers of government and shall forever remain inviolate.

Article

2.

— The

Legislative Department.

§ 25. The legislative power Rhall be vested in a senate and house of
representatives.
Act not invalid whicb authorizes the board of drain commissioners to make assessments for local improvements. Soliah v. Connack, 17 X. D. 393, 117 X. W. 1-25.
§ 26. The senate shall be composed of not less than thirty nor more than
fifty

members.

So-nate must be composed at all times of two classes of senators, as nearly equal in
number as practicable. State ex rel. Williams v. Meyer, 20 X. D. 629, 127 X. W. 834.
§ 27. Senators shall be elected for the term of four years, except as
hereinafter provided.
Governing principle that there be two classes of senators, as equal in number as
possible, expiration of terms being baped upon original classification in 1S91.
State
ex rc!. Williams v. Meyer, 20 X. D. 62S, 127 X. W. 834.

§ 28. No person shall be a senator who is not a qualified elector in
district in which he may be chosen, and who shall not have attained the

age

of twenty-five years, and have been a resident of the state or territory for

two

the

years next preceding his election.
Qualified electors are male persons only, possessing other qualifications enumerated
121 of constitution. Wagar v. Prindeville, 21 X. D. 245, 130 X. W. 224.

in section

§ 29. The legislative assembly shall fix the number of senators, aud divide
the state into as many senatorial districts as there are senators, which districts
as nearly as may be, shall be equal to each other in the number of inhabitants
entitled to representation. Each district shall be entitled to one senator and
no more, and shall be composed of compact and contiguous territory; and no
portion of any county shall be attached to any other county, or part thereof,
Ixxviii
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10 as to
shall

form a

district.

The

districts as thus ascertained

and determined

continue until changed by law.

Governing principle that there be two elansrg of senators, as equal in number &b possible, expiration of terms bciivz based upon original classification in 1S91.
State ex rel.
Williams v. Meyer, 20 N. D. fi-is, 127 N. W. 834.
§ 30. The senatorial districts shall be numbered consecutively from one
upwards, according to the number of districts prescribed, and the senators
shall be divided into two classes.
Those elected in the districts designated
by even numbers shall constitute one class, and those elected in districts
designated by odd numbers shall constitute the other class. The senators of
one class elected in the year 1890 shall hold their office for two years, those
of the other class shall hold their office four years, and the determination of
the two classes shall be by lot, so that one-half of the senators, as nearly as
praetieable, may be elected biennially.
Governing principle that there be two classes of senators, as equal in number a*
possible, expiration of terms being based upon original classification in 1891.
State
ex rel. Williams v. Meyer, 20 N. D. 623, 127 X. W. 834.
§ 31. The senate, at the beginning and close of each regular session, and
at such other times as may be necessary, shall elect one of its members
president pro tempore, who may take the place of the lieutenant governor

under rules prescribed by law.
§ 32. The house of representatives shall be composed of not less than sixty,
more than one hundred and forty members.
§ 33. Representatives shall be elected for the term of two years.
§ 34. No person shall be a representative who is not a qualified elector in
the district from which he may be chosen, and who shall not have attained the
age of twenty-one years, and have been a resident of the state or territory for
two years next preceding his election.
Qualified electors are male persons only, posses-sing other qualifications enumerated
nor

in

Bcction 121 of constitution. Wagar v. Prindcville, 21 N\ D. 245. 130
of state legislature as public officers.
17 L.R.A. 247.
of women to legislative office.
38 LJt.A. 210.

"N.

W.

224.

Members
Right

§ 35. The members of the house of representatives shall be appoitioned to
and elected at large from each senatorial district. The legislative assembly
in the year 1835, and every tenth year, cause an enumeration to be made
of all the inhabitants of this state, and shall at its first regular session after
i-ach enumeration, and also after each federal census, proceed to fix by law
the number of senators, which shall constitute the senate of North Dakota,
«m1 the number of representatives which shall constitute the house of
representatives of North Dakota, within the limits prescribed by this constitution and at the same session shall proceed to reapportion the state into
senatorial districts, as prescribed by this constitution, and to fix the number
of members of the house of representatives to be elected from the several
senatorial districts- provided, that the legislative assembly may at any
regular session, redistrict the state into senatorial districts, and apportion
the senators and representatives respectively.
Governing principle that there be two classes of senators, as equal in number as possible, expiration of terms being based upon original classification in 1891.
State ex rel.
Williams v. Meyer, 20 N. D. 628, 127 N. W. 834.
shall,

Election districts; validity of apportionment. 15 L.R.A. 561.
interference with, by annexation of property to municipality. 27 L.R.A. 744.
effect of lacbes in questioning unconstitutional apportionment of. 10 L.R.A.(NJ3.)
1184.

§ 36.

The house

of

representatives

shall

elect

one of

its

members

as

speaker.

No

judge or clerk of any court, secretary of state, attorney general,
§ 37.
register of deeds, sheriff or person holding any office of profit under this state,
except in the militia or the office of attorney at law, notary public or justice of
the peace, and no person holding any office of profit or honor under any
foreign government, or under the government of the United States, except
postmasters

whose annual compensation does not exceed the sum of three
Ixxix
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hundred

dollars,

shall

hold any

office

in

either branch of the legislative

assembly or become a member thereof.
§ 38.

No member

of the legislative assembly, expelled for corruption, and

no person convicted of bribery, perjury or other infamous crime, shall be
eligible to the legislative assembly, or to any office in either branch thereof.
§ 39. No member of the legislative assembly shall, during the term for
which he was elected, be appointed or elected to any civil office in this state,
which shall have been created, or the emoluments of which shall have been
increased, during the term for which he was elected; nor shall any member
receive any civil appointment from the governor, or governor and senate,
during the term for which he shall have been elected.
§ 40. If any person elected to either house of the legislative assembly shall
offer or promise to give his vote or influence, in favor of, or against any
measures or proposition pending or proposed to be introduced into the
legislative assembly, in consideration, or upon conditions, that any other
person eleeted to the same legislative assembly will give, or will promise or
assent to give, his vote or influence in favor of or against any other measure
or proposition, pending or proposed to be introduced into such legislative
assembly, the person making such offer or promise shall be deemed guilty of
solicitation of bribery. If any member of the legislative assembly shall give
his vote or influence for or against any measure or proposition, pending or
proposed to be introduced into such legislative assembly, or offer, promise or
assent so to do upon condition that any other member will give, promise or
assent to give his vote or influence in favor of or against any other such
measure or proposition pending or proposed to be introduced into such
legislative assembly, or in consideration that any other member hath given
his vote or influence, for or against any other measure or proposition in such
legislative assembly, he shall be deemed guilty of bribery.
And any person
member of the legislative assembly or person elected thereto, who shall be
guilty of cither such offenses, shall be expelled, and shall not thereafter be
eligible to the legislative assembly, and, on the conviction thereof in the civil
courts, shall be liable to such further penalty as may be prescribed by law.
§ 41. The term of service of the members of the legislative assembly shall
begin on the first Tuesday in January, next after their election.
Applies only to legislatures subsequent to the

first,

elected in the regular

manner,

and at regular time. State ex rel. Larabee v. BarneB, 3 N. D. 319, 55 N. \V. 883.
§ 42. The members of the legislative assembly shall in all eases except
treason, felony and breach of the peace, be privileged from arrest during their
attendance at the sessions of their respective houses, and in going to or
returning from the same. For words used in any speech or debate in either
house, they shall not be questioned in any other place.
Privileges of members as to service of process. 23 L.R.A. 632.
§ 43. Any member who has a personal or private interest in any measure
or bill proposed or pending before the legislative assembly, shall disclose the
fact to the house of which he is a member, and shall not vote thereon without
the consent of the house.
§ 44. The governor shall issue writs of election to fill such vacancies as
may occur in either house of the legislative assembly.
§ 45. Each member of the legislative assembly shall receive as a compensation for his services for each session, five dollars per day, and ten cents for
every mile of necessary travel in going to and returning from the place of the
meeting of the legislative assembly on the most usual route.
§ 46. A majority of the members of each house shall constitute a quorum,
but a smaller number may adjourn from day to day, and may compel the
attendance of absent members, in such a manner, and under such a penalty,
as may be prescribed by law.
§ 47. Eaeh house shall be the judge of the election returns and qualifications
of its own members.
lrxx
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Direction by court that county auditor put names of candidate* for senator on
primary election ballot, not infringement on right of senate to judge of qualifications
State ex rel. Williame v. Meyer, 20 N. D. 628, 127 X. W. 834.
of iU members.

Each house shall have the power to determine the rules of proceeding,
members or other persons for contempt or disorderly behavior
to protect its members against violence or offers of bribes or
private solicitation, and with the concurrence of two-thirds to expel a
member and shall have all other powers necessary and usual in the legislative
assembly of a free state. But no imprisonment by either house shall continue
beyond thirty days. Punishment for contempt or disorderly behavior shall
not bar a criminal prosecution for the same offense.
§ 48.

and punish its
in its presence

;

;

Implied restrictions on the power of. 17 L.R.A. 838.
Exception in constitutional prohibition as limitation upon legislative power.

(SS.)

36 L.R.A.

73.

Power of state legislatures with respect
Power of legislature, or branch thereof,
session.

10 L.R.A.(X.S.)

30 L.R.A. 761.
to naturalization.
to appoint a committee to sit nftcr close of

172.

§ 49. Each house shall keep a journal of its proceedings, and the yeas and
nays on any question shall be taken and entered on the journal at the request
of one-sixth of those present.
§ 50. The sessions of each house and of the committee of the whole shall
be open unless the business is such as ought to be kept secret.
§ 51. Neither house shall, without the consent of the other, adjourn for
more than three days nor to any other place than that in which the two houses
shall be sitting, except in case of epidemic, pestilence or other great danger.
§ 52. Tho senate and house of representatives jointly shall be designated
as the Legislative Assembly of the State of North Dakota.
§ 53. The legislative assembly shall meet at the seat of government at
twelve o'clock noon on the first Tuesday after the first Monday in January, in
the year next following the election of the members thereof.
Applies only to legislatures subsequent to tho first, elected in the regular manner
and at the regular time. State ex rel. Larabee v. Barnes, 3 N. D. 319, 55 N. W- 883.
§ 54. In all elections to be made by the legislative assembly, or either
house thereof, the members shall vote viva voce, and their votes shall be
entered in the journal.
§ 55. The sessions of the legislative assembly shall be biennial, except as
otherwise provided in this constitution.
§ 56. No regular session of the legislative assembly shall exceed sixty days,
except in case of impeachment, but the first session of the legislative assembly
may continue for a period of one hundred and twenty days.
§ 57. Any bill may originate in either house of the legislative assembly,
and a bill passed by one house may be amended by the other.
law shall be passed, except by a bill adopted by both houses, and
§ 58.
no bill shall be so altered and amended on its passage through either house as
to change its original purpose.

No

" Be it Enacted
§ 59. The enacting clause of every law shall be as follows
by the Legislative Assembly of the State of North Dakota."
§ 60. No bill for the appropriation of money, except for the expenses of
the government, shall be introduced after the fortieth day of the session,
except by unanimous consent of the house in which it is sought to be
introduced.
:

§ 81. No bill shall embrace more than one subjeet, which shall be expressed
in its title, but a bill which violates this provision shall be invalidated thereby
only as to so much thereof as shall not be so expressed.
Complied with where number of act or section to be amended given in title of amend
atory act and subject-matter of amendment germane to subject of original act and within
title.
School Dist. v. King. 20 N. D. 614, 127 N. W. 515.
Complied with where subject-matter of amendment is germane to subject of act of
which amended section is a part and in within title of original act. State v. Fnrgo
Bottlin/? Works Co., 19 N. D. 396, 26 L.R.A. (N.S.) 872 124 X. W. 387.

tend
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An

is broader than it* title, mutt be annulled so far as it
v. Richland County, 8 N. D. 65, 76 X. VV. 993.
body embraces but a single subject, is not invalidated by fact that
expresses plurality of subjects. Eaton v. Guarantee Co., 11 N. D. 79, 88 X. W.

act, the

transcends

An
title

act,

body of which

its title.

which

Divct

in its

1020.
Section 1807 of Rev. Codes

is part of the Political Code, which was adopted as a whole,
valid. Tribune Printing & Binding Co. v. Barnes, 7 N. D. 591, 75 N. W. 904.
statute entitled "An act to amend section 10 of chapter 38, Laws of 1887, being
section M5 of the Compiled Laws," is valid where the amendment is germane to the
subject of the original section. Steele County v. Frskine, 98 Fed. 215, 39 C. C. A. 172.
Section 15r> of Laws of 1905, relating to limitations as to future assessments, is not
violative of this section. McKone v. Fargo, 24 X. D. 53. 138 N. VV. 967.
Provision in law that letting of premises knowing they will be used as common
nuisance or otherwise permitting such use not broader than title concerning letting of
building knowingly for such purposes. State v. McGillic, 25 N. D. 27, 141 N. W. 82.
Act permitting recovery of money paid at invalid tax sales germane to matter of collection of taxes on land "by means' of sale.
Sherwood v. Barnes County, 22 N. D. 310,
134 N. VV. 38; Paine v. Dickey County, 8 N. D. 581, 80 X. VV. 770.
Title of act creating office and prescribing duties of state hoard of auditors does not
express subject of security of state funds. State ex rcl. Stand ish v. Xomland, 3 X. D.
427. 44 Am. St. Rep. 572, 57 X. W. 85.
Provision of act for election of first judge germane to title defining boundaries of
judicial districts and providing terms of court. State ex rel. Erickson v. Burr, 16 N. I).
581. 113 N. E. 705.
Provision that list of names of voters at primary take place of first registration and
that notice be given only of date of second day of registration not germane to title relating only to nomination. Fitzmauriee v. Willis. 20 X. IX 372, 127 X. YV. 85.
Provision for length of term of officers of state militia germane to purpose of title
providing that appointments to national guard be made from officers of field and line.
State ex rcl. Poole v. Poake, 18 N. D. 101, 120 N. W. 47.
An act permitting sale of intoxicating liquor for certain purposes, and prohibiting it
for others, under regulation, only one subject
regulation of liquor traffic. State v.
Haas, 2 N. D. 202, 50 X. VV. 254.
Provisions of act giving lien to materialmen and laborers germane to title " regulating
filing and foreclosure of mechanics' liens."
Powers Elevator Co. v. Pottner, 10 X. I).
359. 113 N. VV. 703.
Provision in body of act for return of weighmastcr's certificate to loca) elevator agents
for posting germane to title providing for a return to local agents. State v. Minneapolis
& X. Elevator Co., 17 N. D. 23, 138 Am. St. Rep. 691, 114 X. VV. 482.
Bastardy law germane to title of criminal code, as proceedings are quasi-criminal.
State v. Brandncr, 21 X. D. 310, 130 X. VV. 941.
Act containing provisions simply in furtherance of object of providing homed fur
orphans contains only one subject. State ex rel. Kol v. Xorth Dakota Children's Homn
Soc, 10 N. D. 493, 88 X. W. 273.
Effect of provisions requiring statute to embrace but one subject which shall be
expressed in the title. 61 Am. Dec. 337; 64 Am. St. Rep. 70; 79 Am. St. Rep. 456.
Sufficiency of title of statute embodying a code or compilation of laws. 55 L.R.A. 836.
Validity of statute or ordinance authorizing a levying of taxes, incurring of indebtedness, or the appropriation of money, for two or more purposes.
14 L.R.A. (X.S.) 619.
Sufficiency of title of civil service laws. 34 L.R.A.(X.S.) 483.
Sufficiency of title of primary election laws.
22 L.R.A. (X.S.) 1137; 41 L.R.A. (X\S.)

and

is

A

-

—

133.

§ 62. The general appropriation bill shall embrace nothing but appropriations for the expenses of the executive, legislative and judicial departments of
the state, interest on the public debt, and for public schools.
All other

appropriations shall be

made by separate

bills,

each embracing but one subject.

Last sentence requires a specific appropriation for each subject other than those?
embraced in general appropriation bill. State ex rel. McDonald v. Holmes, 19 X. D. 286,
123 N. VV. 884.
§ 63. Every bill shall be read three several times, but the first and second
readings, and those only, may be upon the same day; and the second reading
may be by title of the bill unless a reading at length be demanded. The first
and third readings shall be at length. No legislative day shall be shorter than

the natural day.
§ 64. No bill shall be revised or amended, nor the provisions thereof
extended or incorporated in any other bill by reference to its title only, but
so much thereof as is revised, amended or extended or so incorporated shall
be re-enacted and published at length.
lxxxii
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Does not refer to act complete in itself containing no reference to other statute*,
Ithoujrh in operation it will by implication affect and modify other statutes. State T.
Fargo Mottling Works Co., 19 N. D. 396, 26 L.R.A.(N.S.) 872, 124 N. W. 3S7.
Amendment unconstitutional as containing more tlian one subject, ar.d also containing
matter not germane to act. Fitzmaurice v. Willis, 20 N. D. 378, 127 N. W. 93.
§ 65. No bill shall become a law except by a vote of a majority of all the
members-elect in each house, nor unless, on its final passage, the vote be taken
by yeas and nays, and the names of those voting be entered on the journal.
§ 66. The presiding officer of each house shall, in the presence of the
house over which he presides, sign all bills and joint resolutions passed by the

legislative assembly; immediately before such signing their title shall be
publicly read and the fact of signing shall be at once entered on the journal.

As to whether house journal should control over enrolled bill as authenticated by
signatures of proper officers. Woolfolk v. Albrecht, 22 N. 1). 36, 13o N. W. 310.

§ 67. No act of the legislative assembly shall take effect until July first,
after the close of the session, unless in ease of emergency (which shall bo
expressed in the preamble or body of the act) the legislative assembly shall,
by a vote of two-thirds of all the members present in each house, otherwise
direct.
Act with emergency clause not unconstitutional.
N. W. 605.
Acta without emergency clause not take
dricks. 5 N. D. 114, 04 X. W. 110.

State

effect until

v.

Bacon, 14 S. D. 394, 85

time provided by law.

Re Hen-

§ 68. The legislative assembly shall pass all laws necessary to carry into
effect the provisions of this constitution.
§ 69. The legislative assembly shall not pass local or special laws in any
of the following enumerated cases, that is to say:
1. For granting divorces.
2. Laying out, opening, altering, or working roads or highways, vacating
roads, town plats, streets, alleys or public grounds.
3. Locating or changing county seats.
4. Regulating county or township affairs.
5. Regulating the practice of courts of justice.
6. Regulating the jurisdiction and duties of justices of the peace, polioe
magistrates or constables.

Changing the

7.
8.
9.

rules of evidence in

any

Providing for changes of venue in
Declaring any person of age.

For

10.

or inquiry.
or criminal cases.

trial

civil

limitation of civil actions, or giving effect to informal or invalid

deeds.
11. Summoning or impaneling grand or petit juries.
12. Providing for the management of common schools.
13. Regulating the rate of interest on money.
14. The opening or conducting of any election or designating the place of
voting.
15. The sale or mortgage of real estate belonging to minors or others under
disability.
16. Chartering or licensing ferries, toll bridges or toll roads.
17. Remitting fines, penalties or forfeitures.
18. Creating, increasing or decreasing fees, percentages or allowances of

public

officers.

19. Changing the law of descent.
20. Granting to any corporation, association or individual the right to lay
down railroad tracks, or any special or exclusive privilege, immunity or

franchise whatever.
21.
22.
23.

For

the punishment of crimes.

Changing the names of persons or places.
For the assessment or collection of taxes.
Angoll

v.

Cass

Co., 11

N. D. 965, 91 N. VV. 72.
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24. Affecting estates of

deceased persons, minors or others under

leppil dis-

abilities.

Extending the time for the collection of taxes.
Refunding money into the state treasury.

25.

26.

27. Relinquishing or extinguishing in whole or in part the indebtedness,
liability or obligation of any corporation or person to this state, or to any

municipal corporation therein.
28. Legalizing, except as against the state, the unauthorized or invalid
act of
29.

any officer.
Exempting property from

taxation.

30. Restoring to citizenship persons convicted of infamous crimes.
31. Authorizing the creation, extension or impairing of liens.
32. Creating offices, or prescribing the powers or duties of officers in
counties, cities, townships, election or school districts, or authorizing the
adoption or legitimation of children.
33. Incorporation of cities, towns or villages, or changing or amending the
charter of any town, city or village.
34. Providing for the election of members of the board of supervisors in
townships, incorporated towns or cities.
35.

The protection of game or fish.
County Beat removal statute. ({ 3233-3237, general, prescribing procedure only, and

Miller v. Norton, 22 X. D. 196, 132 N. W. 1080.
Laws of 1890, cliap. ."6, regulating relocation of eountv seats, invalid as special legislation, arbitrarily classifying counties.
Edmonds v. Ilerbrandsou, 2 X. D. 270, 14 L.R.A.
725. SO X. \V. 970.
Act requiring eounty treasurer to transfer to city treasurer bridge funds collected
from citv property where bridge constructed in city, valid. State ex rel. Hagen v. Anderson, 22 X. D. C5. 132 X. \V. 433.

is valid.

-

A general law assessing and taxing grain in elevators, to tbe possessor, and providing for a lien as security for reimbursement, if not the owner, is valid. Minneapolis A
X. Elevator Co. v. Traill County. 9 X. D. 213, 50 L.R.A. 266, 82 X. W. 727.
Act making arbitrary classification of counties for collection of taxes on certain prop*
erty invalid. Angcll v.' Cass County, 11 X. 1). 265. 91 X. \Y. 72.
Act conferring upon boards of county commissioners of every county authority to enforce payment of taxes on unredeemed tax sale property valid".
Picton v. Cass County,
13 X. I). 242, 100 X. W. 711, 3 Ann. Cas. 345.
Act requiring counties to pav expense of maintaining indigent inmates at institution
for feeble minded valid.
State' ex rel. McCue v. Lewis, 18 X. D. 125, 119 X. W. 1037.
Act giving to materialmen and laborers a lien upon buildings erected upon government lands held under the laws of the United States valid. Powers Elevator Co. r.
Pottner, 16 X. D. 359, 113 X. W. 703.
What is special legislation forbidden by constitution. 21 Am, St. Rep. 78p.
What are local or private statutes. 23 Am. Dec. 543; 1 Am. St. Kcp. 903.
Validity of classification in Sunday law. 14 L.R.A.(X.S.) 1259; 32 L.R.A.(XJS.) 1190.
Primary election law as special or local law. 41 L.R.A. (X.S.) 135.
Statute providing for commission form of government as special and local legislation.
41 L.R.A. (XS.) 112.
Curative act as special legislation.

5

L.R.A.(X.S.)

327;

22 L.R.A.(X.8.)

534;

48

L.R..UN.S.) 465.
Consideration of extrinsic evidence to show unconstitutionality of statute attacked aa
local.
14 L.R.A. 459.
Attack on enrolled bill for failure to give notice of application for passage of. 40
L.R.A.(X.S.) 23.

§ 70. In all other cases where a general law can be made applicable, no
special law shall be enacted ; nor shall the legislative assembly indirectly enact
such special or local law by the partial repeal of a general law; but laws
repealing local or special acts may be passed.
Applies only to cases other than those enumerated in section 69, which embraces all
laws locating or changing eountv seats. Edmonds v. Herbrandson, 2 X. D. 270, 14 L.K.A.
725, 50 X.

W.

790.

Special or local legislation where general laws can be made applicable. 93 Am. St.
Rep. 106.
General laws must be enacted where applicable; legislative discretion. 14 L.E.A. 566.
lxxxlv
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Article 3.— Executive Department.
§ 71. The executive power shall be vested in a governor, who shall reside
at the seat of government and shall hold his office for the term of two years
and until his successor is elected and duly qualified.
lieutenant governor shall be elected at the same time and for the
§ 72.
same terra as the governor. In case of the death, impeachment, resignation,
failure to qualify, absence from the state, removal from office, or the disability
of the governor, the powers and duties of the office for the residue of the term,
or until he shall be acquitted or the disability be removed, shall devolve upon
the lieutenant governor.
§ 73. No person shall be eligible to the office of governor or lieutenant
governor unless he be a citizen of the United States, and a qualified elector of
the state, who shall have attained the age of thirty years, and who shall have
resided five years next preceding the election within the state or territory, nor
shall he be eligible to any other office during the term for which he shall have
been elected.
Qualified electors are male persons onlv. possessing other qualifications enumerated

A

in section 121 of constitution.
Wngiir v. Prindeville, 21 N. D. 245. 130 N. W. 224.
§ 74. The governor and lieutenant governor shall be elected by the qualified
electors of the state at the time and places of choosing members of the
legislative assembly.
The persons having the highest number of votes for
governor and lieutenant governor respectively shall be declared elected, but if
two or more shall have an equal and highest number of votes for governor or
lieutenant governor, the two houses of the legislative assembly at its next
reerular session shall forthwith, by joint ballot, choose one of such persons for
said office. The returns of the election for governor and lieutenant governor
shall be made in such manner as shall be prescribed by law.
§ 75. The governor shall be commander-in-chief of the military and naval
forces of the state, except when they shall be called into the service of the
United States, and may call out the same to execute the laws, suppress
insurrection and repel invasion.
He shall have power to convene the
legislative assembly on extraordinary occasions. He shall at the commencement of each session communicate to the legislative assembly, by message,
information of the condition of the state, and recommend such measures as
he shall deem expedient. He shall transact all necessary business with the
nfiVers of the government, civil and military. He shall expedite all such
measures as may be resolved upon by the legislative assembly and shall take
care that the laws be faithfully executed.

Power
Power
Power

to proclaim and maintain martial law.
65 I..R.A. 195.
to disband militia.
23 L.R.A. 510.
of, in exercise of power to suppress insurrection, to authorize arrest and detention of persons without turning them over to the civil authorities. 33 L.R.A. (N.S.I
979.

§ 76. [The governor shall have power to remit fines and forfeitures, to grant
reprieves, commutations and pardons after conviction, for all offenses except
treason and cases of impeachment; but the legislative assembly may by law
regulate the manner in which the remission of fines, pardons, commutations
and reprieves may be applied for. Upon conviction for treason he shall havo
power to suspend the execution of sentence untii th«» case shall be reported to
the legislative assembly at its next regular session, when the legislative
a&semhly shall either pardon or commute the sentence, direct the execution
of the sentence or grant further reprieve. He shall communicate to the
legislative assembly at each regular -session each case of remission of fine,
reprieve, commutation or pardon granted by him, stating the name of the
convict, the crime for which he is convicted, the sentence and its date, and the
date of the remission, commutation, pardon or reprieve, with his reasons for
granting the same.]
See amendments,

article 3.
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§ 77. The lieutenant governor shall be president of the senate, but shall
have no vote unless they be equally divided. If, during a vacancy in the office
of governor, the lieutenant governor shall be impeached, displaced, resign or
die, or from mental or physical disease, or otherwise become incapable of
performing the duties of his office, the secretary of state shall act as governor
until the vacancy shall be filled or the disability removed.
§ 78. When any office shall from any cause become vacant, and no mode is
provided by the constitution or law for filling such vacancy, the governor shall
have power to fill such vacancy by appointment.
Governor may fill vacancies onlv where neither constitution nor Jaw has made provision therefor." State ex rel. Standish v. Boucher, 3 X. D. 369, 21 L.R.A. 539, 56 N. W.
142.
Power of governor to make ad interim appointment to an office whose fixed term expires before the senate's adjournment, where the incumbent is authorized to hold over
until his successor is appointed.
4C> L.R.A.(N.S.) 1202.

§ 79. Every bill which shall have passed the legislative assembly shall,
before it becomes a law, be presented to the governor. If he approve, he shall
sign, but if not, he shall return it with his objections to the house in which it
originated, which shall enter the objections at large upon the journal, and
proceed to reconsider it. If, after such reconsideration, two-thirds of the
members-elect shall agree to pass the bill, it shall be sent, together with the
objections, to the other house, by which it shall likewise be reconsidered, and
if it be approved by two-thirds of the members-elect, it shall become a law;
but in all such cases the vote of both houses shall be determined by the yeas
and nays, and the names of the members voting for and against the bill shall
be entered upon the journal of each house respectively. If any bill shall not
be returned by the governor within three days (Sundays excepted) after it
shall have been presented to him, the same shall be a law unless the legislative
assembly, by its adjournment, prevent its return, in which case it shall be a
law unless he shall file the same with his objections, in the office of the
secretary of state, within fifteen days after such adjournment.
In computing tifteen days' period Sundavs are not excepted. State ex rel. Watkins
Norton, 21 X. D. 473, 131 N. W. 257.
As to whether house journal should control over enrolled bill as authenticated by
signatures of proper oflioers. Woolfolk v. Albrecht, 22 N. D. 36, 133 N. W. 310.
Power of governor to veto part only of statute. 55 L.R.A. R82.
Attack on enrolled bill for nonapproval by governor. 40 L.R.A.(N.8.) 23.
Resort to legislative journals to show passage of bill over governor's veto. 40 L.R.A.
(X.S.i 34.
Hi»lit of the executive to sign a bill after the adjournment of the legislative bodies.
37 L.R.A. 391.
v.

§ 80. The governor shall have power to disapprove of any item or items,
or part or parts of any bill making appropriations of money or property
embracing distinct items, and the part or parts of the bill approved shall be
the law, and the item or items, and part or parts disapproved shall be void,
If the legislative assembly be in
unless enacted in the following manner:
session he shall transmit to the house in which the bill originated a copy of the
item or items, or part* or parts thereof disapproved, together with his
objections thereto, and the items or parts objected to shall be separately
reconsidered, and each item or part shall then take the same course as is
prescribed for the passage of bills over the executive veto.
§ 81. Any governor of this state who asks, receives or agrees to receive
any bribe upon any understanding that his official opinion, judgment or action
shall be influenced thereby, or who gives or offers, or promises his official
influence in consideration that any member of the legislative assembly shall
give his official vote or influence on any particular side of any question or
matter upon which he may be required to act in his official capacity, or who
menaces any member by the threatened use of his veto power, or who offers or
promises any member that he, the said governor, will appoint any particular
person or persons to any office created or thereafter to be created, in consideralxxxvl

Digitized by

Google

CONSTITUTION OF NORTH DAKOTA.
tion that any member shall give his official vote or influence on any matter
pending or thereafter to be introduced into either house of said legislative
assembly, or who threatens any member that he, the said governor, will remove
any peison or persons from office or position with intent in any manner to
influence the action of said member, shall be punished in the manner now, or
that may hereafter, be provided by law, and upon conviction thereof shall
forfeit all right to hold or exercise any office of trust or honor in this state.
§ 82. There shall be chosen by the qualified electors of the state ;it the
times and places of choosing members of the legislative assembly, a secretary
of state, auditor, treasurer, superintendent of public instruction, commissioner
of insurance, three commissioners of railroads, an attorney general and one
commissioner of agriculture and labor, who shall have attained the age of
twenty-live years, shall be citizens of the United States, and shall have the
qualifications of state electors. They shall severally hold their ofttc.es at the
seat of government, for the term of two years and until their successors aro
elected and duly qualified, but no person shall be eligible to the oi'iieo of
treasurer for more than two consecutive terms.
tjualitied electors an;

male persons onlv, possessing other qualifications enumerated in

section 121 of constitution. Wagar v. Prindeville, 21 N. D. 245, 130 N. W. 224.
§ 83. The powers and duties of the secretary of state, auditor, treasurer,
superintendent of public instruction, commissioner of insurance, commissioners of railroads, attorney general, and commissioner of agriculture and

labor, shall be as prescribed by law.
Attorney general has riglit to appear before grand jurv in matters relating to enforceof prohibition law.
State ex rel. Miller v. District Ct., 19 X. D. 822, 124 X. \V.
417, Ann. Cas. 1912 D, 935.

ment

§ 84. Until otherwise provided by law, the governor shall receive an annual
salary of three thousand dollars; the lieutenant governor shall receive an
of one thousand dollars; the secretary of state, auditor,
treasurer, superintendent of public instruction, commissioner of insurance,
commissioners of railroads and attorney general shall each receive an annual
salary of two thousand dollars; the salary of the commissioner of agriculture
and labor shall be as prescribed by law. but the salaries of any of the said
officers shall not be increased or diminished during the period for which they
shall have been elected, and all fees and profits arising from any of the said
offices shall be covered into the state treasury.

annual salary

Repealed territorial law providing for salary of secretary of railroad commissioners;
salary governed by later statute, htute ex rel. Edgerly v. Currie, 3 X. D. 310, 55 X. \V.
838.
The balance of fees in the hands of a state superintendent of public instruction, remaining after disbursements, must be accounted for to the state. State v. Stocltwell,
23 N. D. 70, 134 X. W. 767.

Article 4

— Judicial

Department.

The

judicial power of the state of North Dakota shall be vested in a
supreme court, district courts, county courts, justices of the peace, and in
such other courts as may be created by law for cities, incorporated towns and
villages.
Statute is not unconstitutional merely because it imposes administrative powers upon
district judges. Kermott v. Baglcy, 19 N. D. 346, 124 X. VV. 397.

§ 85.

Certiorari appropriate writ to review the proceedings of a court-martini in order to
it exceeds its jurisdiction.
State ex rel. Poole v. Pealce, 22
D. 457, 40 L,R.A.(X.S.) 354, 135 X. W. 197.
Provision of act for hearing upon notice before secretary of state upon complaint
filed of unfair discrimination by corporation and imposition of penalty, invalid.
St.ito
ex rel. Standard Oil Co. v. Blaisdell, 22 X. D. 86, 132 X. W. 7G9, Ann. Cas. 1913 E. 10«'».
Invalidity of statute giving state's attorneys power to subpn?na and examine \vi(n« --i^
v.
concerning violation of liqaor law can be raised onlv by individual witness. St
Stevens. 19 X. D, 249, 123 X. W. 8SS.
Board of railroad commissioners ban right to iuqutre into past transactions <<f r t
on bond of grain elevator operator and into their fairness. State ex reL Dakou
..t

determine whether or not

X.

•

t'.

-

I

Cow

v.

i

Stutsman, 24 N. D. 68, 139 X. W. 83.
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§ 86. The supreme court, except as otherwise provided in this constitution,
shall have appellate jurisdiction only, \vhieh shall be co-extensive with the
state and shall have a general superintending control over all inferior courts
under such regulations and limitations as may be prescribed by law.
Supreme court has appellate jurisdiction only, and is the supreme appellate tribunal
Of the state. Re Peterson, 22 X. D. 4*0, 134 X. W. 751.
Supreme court is givon superintending control over inferior courta, and has power
to issue any of writs named in above sections and such others as may be necessary to
exercise of such control. "State ex rel. Red River Brick Corp. v. District Ct., 24 N. D. 2S,
13S X. W. 968.
Mandamus issuable to compel lower court to proceed with hearing where dismissed
erroneously before final hearing. State ex rel. Heffron v. District Ct~,
143
X. D.
,

—

X.

—

\V. 143.

Mandamus

issuable to compel county auditor to give notice that question of division
of county would be submitted to voters at general election.
State ex rel. Steel v. Fabrick, 17 X. D. 532, 117 X. W. 800.
Court will issue writ of prohibition directed to county judge, onjy in exceptional cases,
involving questions of great public importance. Selzer v. Baglev, 19 X. D. 698, 124
N. VV. 426.
Writ of prohibition issuable only by virtue of superintending power over inferior
courts, or where nccessarv in pending cause. Court-martial not an inferior court. State
ex rel. Poole v. Xuchols,*18 N. D. 233, 20 L.R.A.(X.S.} 413. 119 X. W. 632.
Certiorari appropriate writ to review the proceedings of a court-martial in order to
determine whether or not it exceeds its jurisdiction. State ex rel. Poole v. Peake, 22
X. D. 457, 40 L.R.A.(X.S.) 354, 135 X. W. 197.

§ 87. It shall have power to issue writs of habeas corpus, mandamus, quo
warranto, certiorari, injunction and such other original and remedial writs as
may be necessary to the proper exercise of its jurisdiction, and shall have
authority to hear and determine the same; provided, however, that no jury
trial shall be allowed in said supreme court, but in proper cases questions of
fact may be sent by said court to a district court for trial.
Supreme court has appellate jurisdiction only, and is the supreme appellate tribunal
Re Peterson, 22 X. D. 480, 134 X. W. 751.

Of the state.

Mandamus issuable to compel county auditor to give notice that question of division
of county would be submitted to voters at general election.
State ex rel. Steel v. FabX. D. 532, 117 X. W. 860.
Mandamus issuable against city auditor to prevent use of ballots allowing cumulative
voting for candidates for city commissioners, state being directly interested. State ex
rel. Shaw v. Thompson, 21 X. D. 426, 131 X. W. 231.
Mandamus not issuable to compel district court to punish guilty parties in contempt
proceedings where only special exigency is that financial affairs of districts sought to
be annexed to a city will be temporarily involved. State ex rel. Red River Brick Corp.
District Ct., 24 X. D. 28, 138 X. W. 988.
Writ of prohibition issuable only by virtue of superintending power over inferior
courts, or where necessarv in pending cause. State ex rel. Poole v. Xuchols, 18 X. D.
233, 20 L.R.A.(X.S.) 413,* 119 X. W. 632.
Writ of quo warranto issuable to test legality of appointment of district judge by
vernor where law provides for general election. State ex rel. Erickson v. Burr, 16
D. 581, 113 X. W. 705.
Jurisdiction of supreme court primarily appellate, quo warranto proceedings not to>
be initiated against advice of attorney general in absence of special need. State ex rel.
Walker v. McLean County, 11 X. D. 356, 92 X. W. 385.
Where taxpayer seeking to annul tax and avoid payment, remedy in district court.
Writ of certiorari to board of equalization will not issue. Duluth Elevator Co. v. White,
11 X. D. 534, 90 X. W. 12.
rick, 17

§ 88. Until otherwise provided by law three terms of the supreme court
shall be held each year, one at the seat of government, one at Fargo, in the
county of Cass, and one at Grand Forks, in the county of Grand Forks.
§ 89. [The supreme court shall consist of three judges, a majority of
shall be necessary to form a quorum or pronounce a decision, but one or more
of said judges may adjourn the court from day to day or to a day certain.]
See amendments, article 10.
§ 90. The judges of the supreme court shall be elected by the qualified
electors of the state at large, and except as may be otherwise provided herein
for the first election for judges under this constitution, said judges shall be
elected at general elections.

whom

lxxxviii
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CONSTITUTION OF NORTH DAKOTA.
Qualified electors are male persons only, possessing other qualifications enumerated in
section 121 of constitution.
Wagar v. Prindeville, 21 N. D. 245, 130 N. W. 224.

§ 91. The term of office of the judges of the supreme court, except as in
this article otherwise provided, shall be six years, and they shall hold their
offices until their successors are duly qualified.
§ 92. The judges of the supreme court shall, immediately after the first
election Under this constitution, be classified by lot so that one shall hold his
office for the term of three years, one for the term of five years, and one for the
term of seven years from the first Monday in December, A. D. 1889. The lots
shall be drawn by the judges, who shall for that purpose assemble at the seat
of government, and they shall cause the result thereof to be certified to the
secretary of the territory and filed in his office, unless the secretary of state
of North Dakota shall have entered upon the duties of his office, in which
event said certification shall be filed therein. The judge having the shortest
term to serve, not holding his office by election or appointment to fill a
vacancy, shall be chief justice and shall preside at all terms of the supreme
court and in case of his absence the judge having in like manner the next
shortest term to serve shall preside in his stead.
§ 93. There shall be a clerk and also a reporter of the supreme court, who
shall be appointed by the judges thereof, and who shall hold their offices during
the pleasure of said judges, and whose duties and emoluments shall be
prescribed by law and by rules of the supreme court not inconsistent with
law. The legislative assembly shall make provision for the publication and
distribution of the decisions of the supreme court and for the sale of the
published volumes thereof.
§ 94. No person shall be eligible to the office o£ judge of the supreme court
unless he be learned in the law, be at least thirty years of age and a citizen of
the United States, nor unless he shall have resided in this state or the
territory of Dakota three years next preceding his election.
§ 95. Whenever the population of the state of North Dakota shall equal
600.CKX) the legislative assembly shall have the power to increase the number
of the judges of the supreme court to five, in which event a majority of said
court, as thus increased, shall constitute a quorum.
§ 96. No duties shall be imposed by law upon the supreme court or any of
the judges thereof, except such as are judicial, nor shall any of the judges
thereof exercise any power of appointment except as herein provided.
Statute is not unconstitutional merelv because it imposes administrative duties upon
district judges. Kermott v. Bagley, 19 *X. D. 349, 124 N. W. 397.
An act rquiring children's home societies to secure a certificate of trustworthiness
from the supreme court is not an imposition of nonjudicial duties. State ex ret. Kol
North Dakota Children's Home Soc, 10 N. D. 493, 88 N. W. 273.
§ 97. The style of all process shall be " The State of North Dakota." All
prosecutions shall be carried on in the name and by the authority of the State
of North Dakota, and conclude " against the peace and dignity of the State of

North Dakota."
Omission to show prosecution is carried on In name of state or bv its authority, fatal.
State t. Hazledahl, 2 N. D. 521, 16 L.R.A. 150, 52 N. W. 315.
Information entitled in name of " State of North Dakota" valid where parties otherwise properly referred to and recites appearance of state's attorney by authority of
state. State T. Bednor, 18 N. D. 484, 121 N. W. 614, 20 Ann. Cas. 458.
A summarr contempt proceeding for a criminal contempt committed in open court la
not a prosecution. State v. Crum, 7 N. D. 299, 74 N. W. 992.
Order in proceedings upon execution to show cause why a writ should not be issued
Jurgenson, 25 N. D.
restraining further proceedings not process. Northern P. R. Co.
14, 141 N. W. 70.
otherwise
in the
happening
death,
resignation
or
vacancy
by
Any
98.
§
office of judge of the supreme court shall be filled by appointment, by the
governor, which appointment shall continue until the first general election
thereafter, when said vacancy shall be filled by election.
§ 99. The judges of the supreme and district courts shall receive such compensation for their services as may be prescribed by law, which compensation
vol.

1— vii
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be increased or diminished during the term for which a judge shall
have been elected.
§ 100. In case a judge of the supreme court shall be in any way interested
in a cause brought before said court, the remaining judges of said court shall
call one of the district judges to sit with them on the hearing of said cause.
ahall not

Participation in a judicial capacity in other proceedings against accused aa disqualifying judge to preside at trial. 45 L.R.A.(N.S.) 525.
Participation by judge in movement to enforce criminal law on particular subject as
disqualifying him to preside at trial. 45 L.R.A.(N.S.) 519.
Belief in guilt or innocence of accused as disqualification of judge in criminal caw.

43 L.R.A.(N£.) 511.
Political affiliations as ground for disqualification of judge.
19 L.R.A. (N.S.) 602.
Membership in bar association as disqualification of judge to preside at disbarment
proceedings instituted by association.
39 L.H.A.(N.S.
116.
Relationship to attorney in case of disqualifying judge. 42 L.R.A.(N.S.) 1172.
Right of judge who may be affected by the result to hear election cases. 42 L.R.A.
)

(N.S.) 788.
Qualification of judge to sit on trial of one for contempt consisting of reflection upon
himself. 11 I*R.A.(N.S.) 019.
Disqualifications without regard to statute, from having been of counsel in the cause.

25

UR.A.

117.

§ 101. When a judgment or decree is reversed or confirmed by the supreme
court, every point fairly arising upon the record of the case shall be considered
and decided, and the reasons therefor shall be concisely stated in writing,
signed by the judges concurring, filed in the office of the clerk of the supreme
court and preserved with a record of the case. Any judge dissenting therefrom may give the reasons of his dissent in writing over his signature.
Requires decision only upon the necessary and controlling points, which the record
presents clearly and fully. Heald v. Strong, 24 X. D. 120, 138 N. VV. 1114.
§ 102. It shall be the duty of the court to prepare a syllabus of the points
adjudicated in each case, which shall be concurred in by a majority of the
judges thereof, and it shall be prefixed to the published reports of the case.
§ 103. The district courts shall have original jurisdiction, except as otherwise provided in this constitution, of all causes both at law and equity, and
such appellate jurisdiction as may be conferred by law. They and the judges
thereof shall also have jurisdiction and power to issue writs of habeas corpus,
quo warranto, certiorari, injunction and other original and remedial writs,
with authority to hear and determine tlie same.
Statute is not unconstitutional merelv bev-ause it imposes administrative duties upon
district judges.
Kermott v. Rngley. 19 N. D. 34G, 124 N. W. 397.
Trial de novo in testamentary and probate matters may be had in district court upon
appeal from county court. Re Peterson, 22 N. D. 4*0, 134 N. W. 751.
Action for separate maintenance maintainable by husband against wife where unable
to support himself and wife has ample property, and he did not desert her. Hogert v.
Hogert, 22 N. D. 290 r 38 L.R.A.(N.S.) 966, 133 'N. W. 1035.

County courts of increased jurisdiction are not vested with concurrent jurisdiction
with district courts in equity cases, by section 111 of constitution. Mead v. First Nat.
Bank, 24 N. D. 12, 138 N. W. 365.

§ 104. The state shall be divided into six judicial districts, in each of
which there shall be elected at general elections, by the electors thereof, one
judge of the district court therein, whose term of office shall be four years from
the first Monday in January succeeding his election and until his successor is
duly qualified. This section shall not be construed as governing the first
election of district judges under this constitution.
§ 105. Until otherwise provided by law said districts shall be constituted
as follows:
District No. One shall consist of the counties of Pembina, Cavalier, Walsh,
Nelson and Qrand Forks.
District No. Two shall consist of the counties of Ramsey, Towner, Benson,
Pierce, Rolette, -Bottineau, McHenry, Church, Renville, Ward, Stevens, Mountraille, Garfield, Flannery and Buford.
District No. Three shall consist of the counties of Cass, Steele and Traill.
-
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CONSTITUTION OF NORTH DAKOTA.
No. Four shall consist of the counties of Richland, Ransom, Sargent,
Dickey and Mcintosh.
District No. Five shall consist of the counties of Logan, LaMoure, Stutsman,
District

Wells, Foster, Eddy and Griggs.
No. Six shall consist of the counties of Burleigh, Emmons, Kidder,
Sheridan, McLean, Morton, Oliver, Mercer, Williams, Stark, Hettinger, Bowman, Billings, McKenzie, Dunn, Wallace and Allred, and that portion of the
Sioux Indian reservation lying north of the seventh standard parallel.
§ 106. The legislative assembly may whenever two-thirds of the members of
each house shall concur therein, but not oftener than once in four years
increase the number of said judicial districts and the judges thereof; such
Barnes,

District

be formed from compact territory and bounded by county lines,
such increase or change in the boundaries of the districts shall not work
removal of any judge from his office during the term for which he may
have been elected or appointed.
§ 107. No person shall be eligible to the office of district judge, unless he be
learned in the law, be at least twenty-five years of age, and a citizen of the
United States, nor unles* he shall have resided within the State or Territory
of Dakota at least two years next preceding his election, nor unless he shall
at the time of his election be an elector within the judicial district for which
districts shall

but

the

is elected.
§ 108. There shall be a clerk of the district court in each organized county
in which a court is holden who shall be elected by the qualified electors of the
county, and shall hold his office for the same term as other county officers. Ho
shall receive such compensation for his services as may be prescribed by law.
§ 109. Writs of error and appeals may be allowed from the decisions of the
district courts to the supreme court under such regulations as may be
prescribed by law.
Act imposing duties relative to drugpi&ts' permits upon district jndjjes not invalid where duties are purelv administrative. Kermott v. Bagley, 19 N. D. 345, 124
N. W. 397.
COUNTY C0UBT8.

he

established in each county a county court, which
open at all times and holden by one judge, elected by
and whose term of office shall be two years.
111. The county court shall have exclusive original jurisdiction in
probate and testamentary matters, the appointment of administrators and
guardians, the settlement of the accounts of executors, administrators and
guardians, the sale of lands by executors, administrators and guardians, and
such other probate jurisdiction as may be conferred by law: provided, that
whenever the voters of any county having a population of two thousand or over
shall decide by a majority vote that they desire the jurisdiction of said court
increased above that limited by this constitution, then said county court shall
have concurrent jurisdiction with the district courts in all civil actions where
rhe amount in controversy does not exceed one thousand dollars, and in all
'•riminal actions below the grade of felony, and in case it is decided by the
voters of any county to so increase the jurisdiction of said county court, the
jurisdiction in cases of misdemeanors arising under state laws which may
§ 110. There shall be
^hall be a court of record
•

he electors of the county,
.§

have been conferred upon police magistrates, shall cease. The qualifications
the judge of the county court in counties where the jurisdiction of said
ourt shall have been increased shall be the same as those of the district judge,
except that he shall be a resident ofThe county at the time of his election, and
said county judge shall receive such salary for his services as may be provided
by law. In case the voters of any county decide to increase the jurisdiction of
said county courts, then such jurisdiction as thus increased shall remain until
otherwise provided by law.
Beyond power of legislature to confer upon county courts power to inventory and disr*
•

tribute funds which are not part of decedent's

N. W.

estate.

Finn

t.

Walsh, 19 N. D.

61,

121

766.
xci
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Act requiring county judges to direct disposition of orphan children to orphanage*
or to adopting families, valid. State cx rel. Kol v. North Dakota Children's Home
Soc, 10 X. D. 493, 88 N. W. 273.
Does not prohibit a trial de novo in district court upon appeal from county court in
probate and testamentary matters. Re Peterson, 22 N. D. 480, 134 N. W. 751.
County courts of increased jurisdiction, no equity powers: jurisdiction limited to law
actions where not more than $1,000 involved. Mead v. First Nat. Bank, 24 N. D. 12, 138
N. W. 365.
" Majority vote " means majority of votes cast on question of increased jurisdiction,
and not majority of all votes cast at the election. State ex re). Davis v. Fabrick, 18
N. D. 402, 121 N. W. 65.

JUSTI0E8 OF

THE

PEACE.

.

§ 112. The legislative assembly shall provide by law for the election of
But the
justices of the peace in each organized county within the state.
number of said justices to be elected in each organized county shall be limited
by law to such a number as shall be necessary for the proper administration
of justice. The justices of the peace herein provided for shall have concurrent
jurisdiction with the district court in all civil actions when the amount in
controversy, exclusive of costs, does not exceed two hundred dollars, and (in
counties where no county court with criminal jurisdiction exists) they shall
have such jurisdiction to hear and determine cases of misdemeanor as may be
provided by law, but in no case shall said justices of the peace have
jurisdiction when the boundaries of or title to real estate shall come in
question. The legislative assembly shall have power to abolish the office of
justice of the peace and confer that jurisdiction upon judges of county courts
or elsewhere.

POLICE MAGISTRATES.
§ 113. The legislative assembly shall provide by law for the election of
police magistrates in cities, incorporated towns, and villages, who in addition
to their jurisdiction of all cases arising under the ordinances of said cities,
towns and villages, shall be ex-oflicio justices of the peace of the county in
which said cities, towns and villages may be located. And the legislative
assembly may confer upon said police magistrates the jurisdiction to hear,
try and determine all cases of misdemeanors, and the prosecutions therein
shall be by information.
A police magistrate court cannot be abolished or superseded by a statute creating a
municipal court.

McDermont

v.

Dinnie, 6 N. D. 278, 69 N.

W.

294.

§ 114. Appeals shall lie from the county court, final decisions of justices of
the peace and police magistrates in such cases and pursuant to such regulations
as may be prescribed by law.

MISCELLANEOUS PROVISIONS.

The time of holding courts in the several counties of a district shall
be as prescribed by law, but at least two terms of the district court shall be
held annually in each organized county, and the legislative assembly shall
§ 115.

make

provision for attaching unorganized counties or territories to organized
counties for judicial purposes.
§ 116. Judges of the district courts may hold court in other districts than
their own under such regulations as shall be prescribed by law.
§ 117. No judge of the supreme or district court shall act as attorney or
counselor at law.
§ 118. Until the legislative assembly shall provide by law for fixing the
terms of courts, the judges of the supreme and district courts shall fix the

terms thereof.

A

term of district court may be convened for trial of criminal case. State
v. Boucher, 8 N. D. 277, 78 N. W. 983
of the supreme or district courts shall be elected or
appointed to any other than judicial offices or be eligible thereto during the
term for which he was elected or appointed such judge. All votes or appoint
cx

special

rel.

§ 119.

Baker

No judge

xcU
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CONSTITUTION OF NORTH DAKOTA.
rmnts for either of them for any elective or appointive office except that of
judge of the supreme court or district court, given by the legislative assembly
of the people, shall be void.
§ 120. Tribunals of conciliation may be established with such powers and
duties as shall be prescribed by law, or the powers and duties of such may be
conferred upon other courts of justice; but such tribunals or other courts
when sitting as such, shall have no power to render judgment to be obligatory
on the parties, unless they voluntarily submit their matters of difference and
agree to abide the judgment of such tribunals or courts.

—

Article 5.
Elective Franchise.
§ 121. [Every male person of the age of twenty-one- years or upwards
belonging to either of the following classes, who shall have resided in the state
one year, in the county six months and in the precinct ninety days next
preceding any election, shall be deemed a qualified elector at such election
Citizens of the United States.
Persons of foreign birth who shall have declared their intention to become
citizens, one year and not more than six years prior to such election, conformably to the naturalization laws of the United States.
3. Civilized persons of Indian descent who shall have severed their tribal
relations two years next preceding such election.]
1.

2.

See amendments, article

qualified electors are male persona only possessing the other
Wagar v. Prindevillc, 21 N. D. 245, 130 N. W. 224.
in section 168 means all persons possessing the quantifications prescribed by section 121 in order to entitle them to vote.
State ex rel. McCue
v. Blaisdell, 18 N. D. 31, 119 N. VV. 360.
Does not prescribe rule of voting; election held by city officials at one place instead of
in four separate wards as required by statute, valid. Kerlin v. Devil* Lake, 25 N. D.
207, 141 N. W. 756.
Prescribes the qualifications for voters at any election including a primary election.
Johnson v. Grand Forks County, 16 X. D. 363, 125 Am. St Rep. 662, 113 N. W. 1071.
primary election is a special or partisan election, the purposes thereof determinable
by legislature. State ex rel. Miller v. Flaherty, 23 N. D. 313, 41 L.R.A.(N.S.) 132, 136
2,

qualifications therein enumerated.

The word "electors" as used

A

N. W.

A

7fi.

law restricting right

How

no effect where not adopted by majority
Torapton v. Denoyer, 6 N. D. 586, 72 N. W.

of Indians to vote of

of voters at general election.
1014.

State ex

far right to vote is absolute.

rel.

25 L.R.A. 480.

Does "

19 L.R.A.(Nj8.) 759.
residence," as a qualification of voters mean " domicil."
Acquiring residence as a voter while attending school or public institution. 23 L.R.A.
815: 40 L.R.A.(N.S.) 168.
§ 122. The legislative assembly shall be empowered to make further
extensions of suffrage hereafter, at its discretion, to all citizens of mature age

and sound mind, not convicted of crime without regard to sex; but no law
extending or restricting the right of suffrage shall be in force until adopted
by a majority

of the electors of the state voting at a general election.

Primary

election special or partisan election, purposes thereof determinable by legislarel. Miller v. Flaherty, 23 N. D. 313, 41 L.R.A. (N.S.) 132, 136 N. W. 76.
A law restricting right of Indians to vote of no effect where not adopted by majority
of voters at general election. State ex rel. Tompton v. Denoyer, 6 N. D. 586, 72 N. W.

ture.

State ex

1014.

123. Electors shall in all cases except treason, felony, breach of the peace
or illegal voting, be privileged from arrest on the days of election during their
attendance at, going to and returning from such election, and no elector
shall be obliged to perform military duty on the day of election, except in

§

time of war or public danger.
§ 124. The general elections of the state shall be biennial, and shall be
held on the first Tuesday after the first Monday in November; provided, that
the

first

general election under this constitution shall be held on the

first

after the first Monday in November, A. D. 1890.
Fixes time of holding of general election, legislature simply to prescribe regulations
and officers to be elected. State ex rel. Miller v. Flaherty, 23 N. D. 313. 41 L.R.A.
(N.S.) 138, 136 N. W. 76.
xciH
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§ 125. No elector shall be deemed to have lost his residence in this state by
reason of his absence on business of the United JStates or of this state, or in the
military or naval service of the United States.
§ 126. No soldier, seaman or marine in the army or navy of the United
States shall be deemed a resident of this state in consequence of his being

stationed therein.
§ 127. [No person who is under guardianship, non compos mentis or insane,
shall be qualified to vote at any election, nor shall any person convicted of
treason or felony, unless restored to civil rights.]
Sec amendments, article 2.
§ 128. Any woman having the qualifications enumerated in section 121 of
this article as to age, residence and citizenship, and including those now
qualified by the laws of the territory, may vote for all school officers, and
upon all questions pertaining solely to school matters, and be eligible to any
schoo) office.
Does not make women electors, -but places tliem in n separate class of citizens, and
gives them a limited elective franchise. Wagar v. Priudeville, 21 N. D. 245, 130 X. W.
224.

§ 129. All elections by the people shall be by secret ballot, subject to such
regulations as shall be provided by law.
Constitution permits legislature to prescribe refutations for fair and free elections.
Fitzmauricc v. Willis, 20 N. D. 381, 127 X. W. or..
Not impaired by requiring voter at continuation of June primary at general election
to call for partv ballot in voting for senator. State e\ rel. McCue v. Blaiodcll. 18 N. D.
55, 24 LR.A.(X.S.) 4fi.% 138 Am. St. Rep. 741, 118 X. \V. 141.
A primary election a special or partisan election, purposes thereof determinable bv
the legislature. State ex rel. Miller v. Flaherty, 23 X. D. 313, 41 UR.A.(X.S.) 132, 136

N. W.

76.

Article

6.

— Municipal

Corporations.

§ 130. The legislative assembly shall provide by general law for the organization of municipal corporations, restricting their powers as to levying taxes
and assessments, borrowing money and contracting debts, and money raised
by taxation, loan or assessment for any purpose Bhall not be diverted to any
other purpose except by authority of law.
Legislature has power to organize people within state into cities and villages. State
ex

rel.

Johnson

v.

Clark, 21 X. D. 517, 131 X.

Article

7.

— Corporations

W.

715.

Other Than Municipal.

§ 131. No charter of incorporation shall be granted, changed or amended
by special law, except in the case of such municipal, charitable, educational,
penal or reformatory corporations as may be under the control of the state
but the legislative assembly shall provide by general laws for the organization
of all corporations hereafter to be created, and any such law, so passed, shall

be subject to future repeal or alteration.
§ 132. All existing charters or grants of special or .exclusive privileges,

under which a bona fide organization shall not have taken place and business
been commenced in good faith at the time this constitution takes effect, shall
thereafter have no validity.
§ 133. The legislative assembly shall not remit the forfeiture of the charter
to any corporation now existing, nor alter or amend the same, nor pafcs any
other general or special law for the benefit of such corporation, except upon
the condition that such corporation shall thereafter hold its charter Bubject
to the provisions of this constitution.
§ 134. The exercise of the right of eminent domain shall never be abridged,
or so construed as to prevent the legislative assembly from taking the property
and franchises of incorporated companies and subjecting them to public use,
the same as the property of individuals; and the exercise of the police power
of this state shall never be abridged, or so construed as to permit corporations
xcIt
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manner as to infringe the equal rights of
individuals or the general well-being of the state.
In
elections
directors
or managers of a corporation, each
135.
all
for
§
member or shareholder may cast the whole number of his votes for one
candidate, or distribute them upon two or more candidates, as he may prefer.
Cumulative voting in election of citv commissioners was not authorized bv chapter 45
of Iavs of 1907. State ex rel. Shaw v. Thompson, 21 X. 1). 426, 131 N. \V. 231.
§ 136. No foreign corporation shall do business in this state without having
one or more places of business and an authorized agent or agents in the same,
upon whom process may be served.
to conduct their business in such a

Compelling designation of person upon whom process may be served as a condition
of right to do business. 1 L.R.A. (X.S.) 558.
Right of foreign corporation to pot up noncompliance with conditions of doing business in order to defeat recovery against it 25 L.R.A. 569.
What constitute* "doing business" as prohibited by statute. 24 L.R.A. 29 5.
Single or isolated transaction by foreign corporation ae "doing business" within the
state. 2 L.R.A.(X.S.) 127; 10 L.R.A.<N.S.) GU3.
Soliciting trade as doing business within the state. 9 L.R.A.(X.S.) 1214; 23 L.R.A.
(N.S.) 834.
Sale bv foreign corporation of goods stored in state as intrastate business. IS L.R.A.

(X.S

)

134.

Establishing agency to handle a corporation's product within the state as doing business therein. 18 L.R*A.(X.S.) 142.
Transactions pursuant to agreement with local dealer to sell product of foreign corporation within state a« doing business therein. 44 L.R.A.<X.S.) 1094.
137. No corporation shall engage in any business other than that expressly

§
authorized in its charter.
§ 138. No corporation shall issue stock or bonds except for money, labor
done, or money or property actually received; and all fictitious increase of
stock or indebtedness shall be void. The stock and indebtedness of corporations shall not be increased except in pursuance of general law, nor without
the consent of the persons holding the larger amount in value of the stock
first obtained at a meeting to be held after sixty days' notice given in pur-

suance of law.

A

note is property, and in not within this provision. German Mercantile Co. v.
ner. 25 X. D. 479.
L.R.A.(N.S.)
142 X. VV. 4G3.
,
Commercial paper as payment of subscription to stock. 35 L.R.A. (X.S.) B0.

—

—

Wan-

§ 139. No law shall be passed by the legislative assembly granting the right
to construct and operate a street railroad, telegraph, telephone or electric
light plant within any city, town or incorporated village, without requiring
the consent of the local authorities having the control of the street or highway
proposed to be occupied for such purposes.
Sec State v. Miller, 3 X. D. 433, 57 X. W. 193.
§ 140. Every railroad corporation organized and doing business in this
state, under the laws or authority thereof, shall have and maintain a public
office or place in the state for the transaction of its business, where transfers
of its stock shall be made and in which shall be kept for public inspection,
books in which shall be recorded the amount of capital stock subscribed, and
by whom, the names of the owners of its stock and the amount owned by them
respectively; the amount of stock paid in and by whom, and the transfers of
said stock the amount of its assets and liabilities and the names and place of
residence of its officers. The directors of every railroad corporation shall
annually make a report, under oath, to the auditor of public accounts, or some
officer or officers to be designated by law. of all their acts and doings, which
report shall include such matters relating to railroads as may be prescribed by
law, and the legislative assembly shall pass laws enforcing by suitable penalties the provisions of this section; provided, the provisions of this section
shall not be so construed as to apply to foreign corporations.
§ 141. No railroad corporation shall consolidate its stock, property or
franchises with any other railroad corporation owning a parallel or competing
line; and in no case shall any consolidation take piace except upon public,
notice given at least sixty days to all stockholders, in such manner as may be
;
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Any attempt to evade the provisions of this section by any
railroad corporation, by lease or otherwise, shall work a forfeiture of its
charter.
§ 142. Railways heretofore constructed, or that may hereafter be constructed, in this state are hereby declared public highways, and all railroad,
sleeping car, telegraph, telephone, and transportation companies of passengers,
intelligence and freight, are declared to be common carriers and subject to
legislative control; and the legislative assembly shall have power to enact
laws regulating and controlling the rates of charges for the transportation of
passengers, intelligence and freight, as such common carriers, from one point
to another in this state provided, that appeal may be had to the courts of this
state from the rates so fixed but the rates fixed by the legislative assembly or
board of railroad commissioners shall remain in force pending the decision
of the courts.
Legislature has power to fix and regulate ra tea upon intrastate traffic, provided such
provided by law.

;

;

rates are reasonably remunerative, and not confiscatory.
State ex rel. McCue v. Northern P. R. Co., 19 N. D. 45, 25 L.R.A.(N.S.) 1001, 120 N. W. 869; affirmed in 216 U. S.
679, 54 L ed. 624, 30 Sup. Ct. Rep. 423.
Delegation by legislature of power to fix Tatea. 32 L.R.A.(N.8.I 049.
Power of legislature to delegate to commissions the right to fix rates. 18 L.R.A.
(N.S. ) 713.
Power of judiciary to fix rates to be charged by public service corporations. 8 L.R.A.
(N.S.) 529.
Valuation of property of railroads and other public service corporations for purpose
of fixing rates. 48 L.R.A.(N.S.) 1037; 48 L.R.A.(N\S.) 1092 ; 48 L.R,A.(N. S.) 1146;
48 L.R.A.(N.S.) 1196.
Allowance for depreciation in plant in fixing rates. 38 L.R.A. (X.S ) 1209,
Elements entering into determination of reasonableness of railroad rates prescribed
by the state for local traffic. 15 L.R.A.(N.S.) 10*8; 25 L.R.A.(N,S.) 1001.
Power to require carriers to give reduced rates to classes of persons. 11 L.R.A.
(N,S.) 973; 33 L.R.A.(N.S.) 956; 41 L.R.A.(X.S.) 524.
Validity of statute requiring issuance of mileage books at reduced rates. 7 L.R.A.
CSS.) 1086.
Injunction against enforcement of railroad rate legislation under unconstitutional
statute as affected by other remedies. 8 L.R.A.(X.S.) 124.

§ 143. Any association or corporation organized for the purpose shall have
the right to construct and operate a railroad between any points within this
state, and to connect at the state line with the railroads of other states. Every
railroad company shall have the right with its road to intersect, connect with
or cross any other; and shall receive and transport each other's passengers,
tonnage and cars, loaded or empty, without delay or discrimination.
§ 144. The term " corporation," as used in this article, shall not be understood as embracing municipalities or political subdivisions of the state unless
otherwise expressly stated, but it shall be held and construed to include all
associations and joint stock companies having any of the powers or privileges
of corporations not possessed by individuals or partnerships.
§ 145. If a general banking law be enacted, it shall provide for the registry
and countersigning by an officer of the state, of all notes or bills designed for
circulation, and that ample security to the full amount thereof shall be
deposited with the state treasurer for the redemption of such notes or bills.
§ 146. Any combination between individuals, corporations, associations or
either, having for its object or effect the controlling of the price of any product
of the soil or any article of manufacture or commerce, or the cost of exchange
or transportation, is prohibited and hereby declared unlawful and against
public policy: and any and all franchises heretofore granted or extended, or
that may hereafter be granted or extended in this state, whenever the owner
or owners thereof violate this article shall be deemed annulled and become
7

v«id.
Illegal trusts under modern anti-trust laws.
64 L.R.A. 689.
Validity of contract provision for control of price on resale. 27 L.R.A. (N.S.) 396.
Rights of manufacturer, not protected by patent or copyright, with respect to interference by third parties with selling system' by which he seeks to control retail price. 12
L.R.A.(N.S.) 135.
XCTi
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Article

8.

— Education.

A

high degree of intelligence, patriotism, integrity and morality on
the part of every voter in a government by the people being necessary in order
to insure the continuance of that government and the prosperity and happiness
of the people, the legislative assembly shall make provision for the establishment and maintenance of a system of public schools which shall be open to
all children of the state of North Dakota and free from sectarian control.
This legislative requirement shall be irrevocable without the consent of the
United States and the people of North Dakota.
Religious exercises or instruction in public schools. 16 L.R.A.(N.S.) 860; 105 Am. St.
§ 147.

Rep. 151.
Right to require or prohibit the wearing of uniforms or religious garb in public school
or college. 42 L.R.A.(N.S.) 337.
§ 148. The legislative assembly shall provide, at its first session after the
adoption of this constitution, for a uniform system for free public schools

throughout the state, beginning with the primary and extending through
grades up to and including the normal and collegiate course.

all

§ 149. In all schools instruction shall be given as far as practicable in
those branches of knowledge that tend to impress upon the mind the vital
importance of truthfulness, temperance, purity, public spirit, and respect for
honest labor of every kind.
Power of legislature to prescribe subject* to be taught in public schools. 47 L.R.A.
(N.S.) 200.

§ 160.

A

superintendent of schools for each county shall be elected every
qualifications, duties, powers and compensation shall be fixed

two years, whose
by law.

Provides for the biennial election of a county superintendent of schools, leaving

it

to

the legislature to determine time of election and term of office. Jenness v. Clark, 21
N. D. 150, 129 N. W. 357, Ann. Cas. 1913 B, 675.
§ 151. The legislative assembly shall take such other steps as may be
necessary to prevent illiteracy, secure a reasonable degree of uniformity in
course of study, and to promote industrial, scientific and agricultural im-

provements.
Power

of legislature to prescribe subjects to be taught in public schools.

47 L.R.A

(N.S.) 200.

§ 152. All colleges, universities and other educational institutions, for the
support of which lands have been granted to this state, or which are supported
by a public tax, shall remain under the absolute and exclusive control of the
state. No money raised for the support of the public schools of the state shall
be appropriated to or used for the support of any sectarian school.
Aeticle 9.— School and Public Lands.
§ 153. All proceeds of the public lands that have heretofore been, or may
hereafter be granted by the United States for the support of the common
schools in this state; all such per centum as may be granted by the United
States on the sale of public lands; the proceeds of property that shall fall to
the state by escheat; the proceeds of all gifts and donations to the state for
common schools, or not otherwise appropriated by the terms of the gift, and
all other property otherwise acquired for common schools, shall be and remain
a perpetual fund for the maintenance of the common schools of the state. It
shall be deemed a trust fund, the principal of which shall forever remain
inviolate and may be increased but never diminished. The state shall make

good

all losses thereof.
§ 154. The interest and income of this fund together with the net proceeds
of all fines for violation of state laws, and all other sums which may be added
thereto by law, shall be faithfully used and applied each year for the benefit
of the common schools of the state, and shall be for this purpose apportioned
among and between all the several common school corporations of the state in

nn
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proportion to the number of children in each of school age, as may be fixed by
law, and no part of the fund shall ever be diverted even temporarily, from this
purpose or used for any other purpose whatever than the maintenance of
common schools for the equal benefit of all tho people of the state; provided,
however, that if any portion of the interest or income aforesaid be not
expended during" any year, said portion shall be added to and become a part
of the school fund.
§ 155. After one year from the assembling of the first legislative assembly
the lands granted to the state from the United States for the support of tho
common schools, may be sold upon the following conditions and no other. No
more than one-fourth of all such lands shall be sold within the first five years
after the same become saleable by virtue of this section. No more than onehalf of the remainder within ten years after the same become saleable as
aforesaid. The residue may be sold at any time after the expiration of said
ten years. The legislative assembly shall provide for the sale of all school
lands subject to the provisions of this article. The coal lands of the state
shall never be sold, but the legislative assembly may by general laws provide
for leasing the same. The words " coal lands " shall include lands bearing
lignite coal.
'
§ 156. The superintendent of public instruction, governor, attorney general,
secretary of state and state auditor shall constitute a board of commissioners,
which shall be denominated the " Board of University and School Lands,"
and subject to the provisions of this article and any law that may be passed
by the legislative assembly, said board shall have control of the appraisement,
sale, rental and disposal of all school and university lands, and shall direct
the investment of the funds arising therefrom in the hands of the state

treasurer, under the limitations in section 160 of this article.
Impliedly vests board of university and school lands with discretion in performance
of its duties, except where limited bv statute.
Fuller v. University A School Lands, 21
N. D. 212, 129 X. \V. 1029.

§ 157. The county superintendent of common schools, the chairman of the
county board, and the county auditor shall constitute boards of appraisal and
under the authority of the state board of university and school lands shall
appraise all school lands within their respective counties which they may from
time to time recommend for sale at their actual value under the prescribed
terms and shall first select and designate for sale the most valuable lands.
§ 158. [No land shall be sold for less than the appraised value and in no
case for less than $10 per acre. The purchaser shall pay one-fifth of the price
in cash and the remaining four-fifths as follows: One-fifth in five years, onefifth in ten years, one-fifth in fifteen years and one-fifth in twenty years with
interest at the rate of not less than six per centum payable annually in
advance. All sales shall be held at the county seat of the county in which the
land to be sold is situate, and shall be at public auction and to the highest
bidder, after sixty days' advertisement of the same in a newspaper of general
circulation in the vicinity of the lands to be sold, and one at the seat of
government. Such lands as shall not have been specially subdivided shall be
offered in tracts of one-quarter section, and those so subdivided in the smallest
subdivisions.
All lands designated for sale and not sold within two years
after appraisal shall be reappraised before they are sold. No grant or patent
for any such lands shall issue until payment is made for the same provided,
that the lands contracted to be sold by the state shall be 'subject to taxation
from the date of such contract. In case the taxes assessed against any of said
lands for any year remain unpaid until the first Monday in October of the
following year, then and thereupon the contract of sale for such lands shall
become null and void.]

-

;

See amendments, articles 9, 11 and 13.
§ 159. All land, money or other property donated, granted or received from
the United States or any other source for a university, school of mines, reform
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echool, agricultural college, deaf and dumb asylum, normal school or other
educational or charitable institution or purpose, and the proceeds of all such
lands and other property so received from any source, shall be and remain
perpetual funds, the interest and income of which, together with the rents of
all such lands as may remain unsold, shall be inviolably appropriated and
applied to the specific objects of the original giants or gifts. The principal of
every such fund may be increased but shall never be diminished, and the
interest and income only shall be used. Every such fund shall be deemed a
trust fund held by the state, and the state shall make good all losses thereof.
§ 160. All lands mentioned in the preceding section shall be appraised and
sold in the same manner and under the same limitations and subject to all
the conditions as to price and sale as provided above for the appraisal and
sale of lands for the benefit of common schools; but a distinct and separate
account shall be kept by the proper officers of each of said funds; provided,
that the limitations as to the time in which school land may be sold shall
apply only to lands granted for the support of common schools.
§ 161. The legislative assembly shall have authority to provide by law for
the leasing of lands granted to the state for educational and charitable purposes but no such law shall authorize the leasing of said lands for a longer
period than five years. Said lands shall only be leased for pasturage and
in* adow purposes and at a public auction after notice as heretofore provided
.11 case of sale; provided, that all of said school lands now under cultivation
may be leased, at the discretion and under the control of the board of
university and school lands, for other than pasturage and meadow purposes
until sold. All rents shall be paid in advance.
§ 162. The moneys of the permanent school fund and other educational
funds shall be invested only in bonds of school corporations within the state,
bonds of the United States, bonds of the state of North Dakota or in first
mortgages on farm lands in the state, not exceeding in amount one-third of
The actual value of any subdivision on which the same may be loaned, such
value to be determined by the board of appraisers of school lands.
;

See amendments, article

8.

Bonds issued by stute normal tnistrcs to eoeure money for school buildings bonds of
state when authorized. State ex rel. University & School Lands v. McMillan, 12 N. D.
2SO. 96 N. W. 310.

§ 163. No law shall ever be passed by the legislative assembly granting to
any person, corporation or association any privileges by reason of the occupation, cultivation or improvement of any public lands by said person, corporation or association subsequent to the survey thereof by the general government. No claim for the occupation, cultivation or improvement of any public
lands shall ever be recognized, nor shall such occupation, cultivation or improvement of any public lands ever be used to diminish, either directly or
indirectly, the purchase price of said lands.
§ 164. The legislative assembly shall have authority to provide by law for
the sale or disposal of all public lands that have been heretofore, or may hereafter be granted by the United States to the state for purposes other than set
forth and named in sections 153 and 159 of this article. And the legislative
assembly, in providing for the appraisement, sale, rental and disposal of the
same, shall not be subject to the provisions and limitations of this article.
§ 165. The legislative assembly shall pass suitable laws for the safe keeping,
transfer and disbursement of the state school funds; and shall require all
ofi'eors charged with the same or the safe keeping thereof to give ample bonds
f<.r all moneys and funds received by them, and if any of said officers shall
convert to his own use in any manner or form, or shall loan with or without
interest or shall deposit in his own name, or otherwise than in the name of
th ; state of North Dakota or shall deposit in any banks or with any person
*r persons, or exchange for other funds or property any portion of the school
:'ui;ds aforesaid, or purposely allow any. portion of the same to remain in hia
•
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own hands uninvested, except in the manner prescribed by law, every such act
shall constitute an embezzlement of so much of the aforesaid school funds
as shall be thus taken or loaned, or deposited, or exchanged, or withheld, and
shall be a felony; and any failure to pay over, produce or account for, the
state school funds or any part of the same entrusted to any such officer, as
by law required or demanded, shall be held and be taken to be prima facie
evidence of such embezzlement.

Article 10.— County and Township Organization.
§ 166, The several counties in the territory of Dakota lying north of the
seventh standard parallel, as they now exist, are hereby declared to be counties
of the state of North Dakota.
§ 167. The legislative assembly shall provide by general law for organizing
new counties, locating the county seats thereof temporarily, and changing
county lines; but no new county shall be organized, nor shall any organized
county be so reduced as to include an area of less than twenty-four congressional townships, and containing a population of less than one thousand
bona fide inhabitants. And in the organization of new counties and in
changing the lines of organized counties and boundaries of congressional
townships the natural boundaries shall be observed as nearly as may be.
§ 168. All changes in the boundaries of organized counties before taking
effect shall be submitted to the electors of the county or counties to be affected
thereby at a general election and be adopted by a majority of all the legal
votes cast in each county at such election and in case any portion of an
organized county is stricken off and added to another, the county to winch
such portion is added shall assume and be holden for an equitable proportion
of the indebtedness of the county so reduced.
;

Applies to organized counties only; act authorizing submission of proposed change also
to voters of unorganized counties whose territorv is to be annexed, invalid. State ex rel.
Frich v. Stark County, 14 X. D. 368, 103 N. W.*913.
An act to settle boundary disputes and to confirm non jurisdictional acta ia invalid in
part wliere it contains no provision for submission to voters. Schaffner v. Young, 10
K. D. 245, 86 N. W. 733.
Where majority of affirmative votes for division of existing county did not exceed
one-half of all votes cast at such election, new county was not created. State ex rel.
Minehan v. Thompson, 24 X. D. 273, 139 X. W. 960.
Majority of votes in question of change of countv boundaries instead of majoritv of
entire vote cast, sufficient. State ex rel. McCue v.' Blaisdell, 18 N. D. 31, 119 X.' W.
360; State ex rel. Davis v. Willis, 19 X. D. 225, 124 X. W. 706; 8tate ex rH. Miller
Flaherty, 23 X. I). 313. 41 J..R.A.(X.S.) 132, 136 X. W. 76.
Upon what basis majority essential to adoption of constitutional or other special
proposition submitted at general election is to be computed. 22 L.R.A. (X.S. ) 478.

§ 169. The legislative assembly shall provide by general law for changing
county seats in organized counties, but it shall have no power to remove the
county seat of any organized county.
§ 170. The legislative assembly shall provide by general law for township
organization under which any county may organize, whenever a majority of
all the legal voters of such county, voting at a general election shall so determine, and whenever any county shall adopt township organization, so much
of this constitution as provides for the management of the fiscal concerns of
said county by the board of county commissioners may be dispensed with by
a majority vote of the people voting at any general election; and the affairs
of said county may be transacted by the chairmen of the several township
boards of said county and such others as may be provided by law for
incorporated cities, towns or villages, within such county.
§ 171. In any county that shall have adopted a system of government by
the chairmen of the several township boards, the question of continuing the
same may be submitted to the electors of such county at a general election in
such a manner as may be provided by law, and if a majority of all the votes
cast upon such question shall be against said system of government, then such
system shall cease in said county and the affairs of said county shall then ba
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transacted by a board of county commissioners as is now provided by the laws
of the territory of Dakota.
Power to construct drains not part of system of government, and may be conferred
where legislature deems fit. Martin v. Tyler, 4 N. D. 278, 25 L.R.A. 838, 60 N. W. 392.
§ 172. Until the system of county government by the chairmen of the
several township boards is adopted by any county the fiscal affairs of said
county shall be transacted by a board of county commissioners. Said board
shall consist of not less than three and not more than five members whose
terms of office shall be prescribed by law. Said board shall hold sessions for
the transaction of county business, as shall be provided by law.
Act requiring payment of expense of maintenance by auditor of county of feebleminded persons at state institution not invalid because not audited bv board. State ex
rel. McCue v. Lewis, 18 N. D. 125, 119 N. VV. 1037.
§ 173. At the first general election held after the adoption of this constitution, and every two years thereafter, there shall be elected in each organized
county in the state, a county judge, clerk of court, register of deeds, county
auditor, treasurer, sheriff and state's attorney, who shall be electors of the
county in w Jiich they are elected, and who shall hold their office until their
successors are elected and qualified. The legislative assembly shall provide
by law for such other county, township and district officers as may be deemed
necessary, and shall prescribe the duties and compensation of all county,
township and district officers. The sheriff and treasurer of any county shall
not hold their respective offices for more than four years in succession.

Did not repeal pre-existing statute, and board of county commissioners may fix compensation of state attorneys until passage of statute fixing compensation. Doherty v.
Ransom County, 5 N. D. 1, 63 N. W. 148.
Section 764, Rev. Codes 1905 (section 1121, herein), which prescribes that at each
general election there shall be elected in each county superintendent of schools, whose
term shall be two years " and until his successor is elected and qualified," is constitutional. Jenneas v. Clark, 21 N. D. 150, 129 N. W. 357, Ann. Cas. 1913B, 675.
Attorney general has right to appear before grand jury in matters relating to enforcement of prohibition law. State ex rel. Miller v. District Ct., 19 N. D. 819, 124 N. W. 417,
Ann. Cas. 1912D, 935.

Article

11.

— Revenue and Taxation.

legislative assembly shall provide for raising revenue sufficient
to defray the expenses of the state for each year, not to exceed in any one year
four mills on the dollar of the assessed valuation of all taxable property
in the state, to be ascertained by the last assessment made for state and county
purposes, and also a sufficient sum to pay the interest on the state debt.
Legislature has power to require counties to pay expense of local inmates of institution
for feeble-minded, such payments not being a tax. State ex rel. McCue v. Lewis, 18 N. D.
125, 119 N. W. 1037.
State auditor is not authorized to draw warrant on treasurer for sum earned as reward
for convictions under prohibition law, as terms of statute providing for reward is inadequate as appropriation. State ex rel. McDonald v. Holmes, 19 N. D. 286, 123
N. W. 844.
§ 175. No tax shall be levied except in pursuance of law, and every law
imposing a tax shall state distinctly the object of the same, to which only it

§ 174.

The

shall be applied.

A

how
Am.

peddling occupation tax law which does not state the object or purpose of tax, or
revenue is to be applied, is void. State v. Klectzen, 8 N. D. 286, 78 N. W. 984, 11
Crim. Rep. 324.

§ 176. Laws shall be passed taxing by uniform rule all property according
its true value in money, but the property of the United States and the state,
county and municipal corporations, both real and personal, shall be exempt
from taxation; and the legislative assembly shall by a general law exempt
from taxation property used exclusively for school, religious, cemetery or
charitable purposes and personal property to any amount not exceeding in
value two hundred dollars for each individual liable to taxation; but the
legislative assembly may, by law, provide for the payment of a per centum of

to
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gross earnings of railroad companies to be paid in lieu of all state, county,
township and school taxes on property exclusively used in and about the
prosecution of the business of such companies as common carriers, but no real
estate of said corporations shall be exempted from taxation in the same
manner, and on the same basis as other real estate is taxed, except roadbed,
right-of-way, shops and buildings used exclusively in their business as common
carriers, and whenever and so long as such law providing for the payment of
a per centum on earnings shall be in force, that part of section 179 of this
article relating to assessment of railroad property shall cease to be in force.
See addenda to this section in amendment*, article 7.
Relates exclusively to general taxation, and not to local assessments. Rolph v, Fargo,
7 N. D. 640, 42 L.R.A. 646, 76 N. W. 242.
Act not void which only exempts from taxation property of institutions which dispense public charity, and is narrower than constitutional provision. Engstad v. Grand
Forks County, in N. D. 54, 84 N. \V. 577.
A general law assessing and taxing grain in elevators, to the possessor, and providing
for a lien as securitv for reimbursement, if not the owner, is valid, Minneapolis & N.
Elevator Co. v. Traill County, 0 N. D. 213, 50 L.R.A. 266. S2 N. W. 727.
A law creating a tax upon crops and land for seed grnin and making it a lien
•uperior to prior liens invalid. Yeatroan v. King, 2 N. D. 421, 33 Am. St. Rep. 797.
61 N. W. 721.
Acquisition of property by the public as affecting tax proceedings previously instituted,
or previously existent tax lien. 48 L.R. A. (N.S.) 707.
Property leased by public as subject of taxation. 35 L.R.A. (N.S.) 167.
Property granted or sold with reservation of title or lien in favor of public, as subject
©f taxntion. 35 L.R.A. (N.S.) 669.
Property held by municipal corporation in trust as subject of taxation.

34 L.R.A.

(MR.) 143.
Exemption

of municipal light plant from taxation. 16 L.R.A. (N.S.) 867.
Taxation of waterworks owned by municipality. 60 L.R.A. 851.
Taxation of water company belonging to municipality. 1 L.R.A. (N.S.) 766.
What exempt from taxation, as charitable institutions. 38 Am. Rep. 300.
Right of charitable, educational, or religious institution to exemption from taxation
as affected by the geographical field of operation. 17 L.R A. (N.S.) 733.
Exemption of parish bouse from taxation. 27 L.R.A. ( N.»S. ) 910.
Exemption of parsonage from taxation. 39 L.A.R.(N.S.) 437.
Exemption of property used for private school. 21 L.R.A. (N.S.) 164.
Ts school which is also used for residential purposes by proprietor and family, or other
persons connected with the school "exclusively" used for school purposes, within
statutory exemption. 31 L.R.A.<N.S.) 171.
Fraternal benefit society as a benevolent or charitable association within exemption
7 L.R.A. (N.S.) 3S0.
statutes.
I'erietit association as insurance companv under statutes exempting benctolent socie-

3S L.R A. 49.
Exemption of Ubrarv from taxation when not expressly included

ties

in the exemption
24 L.R.A. (N.S.) 1205.
fact that property otherwise exempt from taxation is devoted to purposes of
» particular society. 16 L.R.A. (N.S.) 829; 26 L.R.A.(N.S.) 696.
Applicability of general tax exemptions to inheritance or succession tax. 46 L.R.A.
(N.s.) a :3.

Statute.

KfV.-ct of

§ 177. All improvements on land shall be assessed in accordance with
section 179, but plowing shall not be considered as an improvement or add to
the value of land for the purpose of assessment.
§ 178. The power of taxation shall never be surrendered or suspended by
any grant or contract to which the state or any county or other municipal
corporation shall be a party.
§ 179. [All property, eset pt as hereinafter in this section provided, shall be
assessed in the county, city, township, town, village or district in which it is
situated, in the manner prescribed by law. The franchise, roadway, roadbed,
rails and rolling stock of all railroads operated in this state shall be assessed
by the state board of equalization at their actual value and such assessed
valuation shall be apportioned to the counties, cities, towns, townships and
districts in which said roads are located, as a basis for taxation of such
projwrty in proportion to the number of miles of railway laid in such counties,
cities,

towns, townships and districts.]
oil
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Fee amendments, article

4.

" Roadway " includes necessary land for main line, sidetracks, turnouts, connecting
tracks, station houses, freight house*, and other reatonublv ncvi-ssary accommodations.
Chicago, M. & St. P. R. Oo. v. Cass County, 8 N. D. \t», 76 N. \\\ 23tf.
*'
Roadway " docs not include telegraph line ut.ed partly for commercial profit. Minneapolis, St. P. & 8. Ste. M. R. Co. v. Oppvgard, 18 N. U. l', 118 N. W. 830.
Franchise, roadway, roadbed, rails, rolling stock of railroads in state taxable as peraonal property. Minneapolis, 1st. P. & S. Ste. M. R. Co. v. Dickey County, 11 N. D. 107,

90 X. W. 260.
Failure to make record of filing of returns of proceedings had concerning assessment
of drainage benefits, does not make assessment void. Hackney v. Elliott, 23 N. D. 373.
137 N. W. 433.

§ 180. The legislative assembly may provide for the levy, collection and
disposition of an annual poll tax of not more than one dollar and fifty cents
on every male inhabitant of this state over twenty-one and under fifty years
of age, except paupers, idiots, insane persons and Indians not taxed.
§ 181. The legislative assembly shall pass all laws necessary to carry out
the provisions of this article.
Artioi.b 12.— Public Debt and Public Works.
§ 182. The state may, to meet casual deficits or failure in the revenue, or in
case of extraordinary emergencies, contract debts, but such debts shall never
in the aggregate exceed the sum of two hundred thousand dollars, exclusive
of what may be the debt of North Dakota at the time of the adoption of this
constitution. Every such debt shall be authorized by law for certain purposes
to be definitely mentioned therein, and every such law shall provide for
levying an annual tax sufficient to pay the interest semi-annually, and the
principal within thirty years from the passage of such law, and shall specially
appropriate the proceeds of such tax to the payment of said principal and
interest, and such appropriation shall not be repealed nor the tax discontinued
until such debt, both principal and interest, shall have been fully paid. No
debt in excess of the limit named shall be incurred except for the purpose of
repelling invasion, suppressing insurrection, defending the state in time of
war. or to provide for public defense in ease of threatened hostilities; but the
issuing of new bonds to refund existing indebtedness, shall not be construed
to be any part or portion of said two hundred thousand dollars.
Art authorising issuance of normal school building bonds and appropriating permanent
fund to pav same invalid where limit of indebtedness is reached. State ex rel.
University * School Lands t. McMillan, 12 N. D. 2*0, 96 N. W. 310.
§ 183. The debt of any county, township, city, town, school district or any
other political subdivision, shall never exceed five per centum upon the
srliool

assessed value of the taxable property therein; provided, that any incorporated city may, by a two-thirds vote, increase such indebtedness three per
centum on such assessed value beyond said five per centum limit. In estimating the indebtedness which a city, county, township, school district or any
other political subdivision may incur, the entire amount of existing indebtedness, whether contracted prior or subsequent to the adoption of this constitution shall be included; provided, further, that any incorporated city may
become indebted in any amount not exceeding four per centum on such
assessed value without regard to the existing indebtedness of such city, for
the purpose of constructing or purchasing water works for furnishing a supply of water to the inhabitants of such eity, or for the purpose of constructing
sewers, and for no other purpose whatever. All bonds or obligations in excess
of the amount of indebtedness permitted by this constitution, given by any
eity, e.onnty, township, town, school district, or

any other

political subdivision

shall be void.
Allegation in complaint in action to test validity of city bonds sufficiently showing
that eitv was not indebted beyond constitutional limit. State ex rel. Fargo v. Mitchell,
24 N. T>. 196. 130 N. W. 57».
Imh»btednefis of a city cannot be increased bevond the limit, even temporarily, by
is^ue of refunding bonds Birkhols v. Dinnie, 6 N* D. 511, 72 N. W. 931.
efil
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Warrant issued

for current county expenses in anticipation of proceeds of lawful levy
valid, although beyond limit of indebtedness.
Darling v. Taylor, 7 N. D. 638, 7$
N. W. 766.
As to what time is the assessed valuation to be taken for purposes of determining

the debt limit of a state or municipality. 28 L.R.A. (N.S.) 149.
Creation of indebtedness within meaning of debt limit provision. 23 L.R.A. 404; 37
L.R.A.(N.S.) 1058.
Municipal liability for tort as an " indebtedness." 37 L.RJMN.S.) 1097.
Mortgage debt upon property purchased by municipality without assuming payment,
as part of municipal indebtedness. 3 L.R.A.(N.S.) 684.

§ 184. Any city, county, township, town, school district, or any other
political subdivision incurring indebtedness shall at or before the time of so
doing, provide for the collection of an annual tax sufficient to pay the interest
and also the principal thereof when due, and all laws or ordinances providing
for the payment of the interest or principal of any debt shall be irrepealable
until such debt be paid.
§ 185. Neither the state nor any county, city, township, town, school district or any other political subdivision shall loan or give its credit or make
donations to or in aid of any individual, association or corporation, except for
necessary support of the poor, nor subscribe to or become the owner of the
capital stock of any association or corporation, nor shall the state engage in
any work of internal improvement unless authorized by a two-thirds vote of
the people.

A statute validating contract for transcribing county records is not invalid as constituting a donation. Steel County v. Erskine. 98 Fed. 215, 39 C. C. A. 173.
County drainage bonds not loan of credit where reimbursement to be made out of
sinking fund created by special assessment extending through life of bonds.
Drainage warrants payable out of drainage fund are not county obligations, and do
not constitute loan of credit of county. Redmon v. Chacey, 7 N. D. 231, 73 N. W. 1081.
Issuance of drainage bonds, reimbursement to be made by sinking fund created by
special assessment during life of bonds, invalid. Martin v. Tyler, 4 N. D. 278, 25 L.R.A.
838, 60 N. W. 392.
§ 186. No money shall be paid out of the state treasury except upon appropriation by law and on warrant drawn by the proper officer, and no bills,
claims, accounts or demands against the state, or any county or other political
subdivision, shall be audited, allowed or paid until a full itemized statement
in writing shall be filed with the officer or officers, whose duty it may be to

audit the same.
State auditor is not authorized to draw -warrant on treasurer for sum loaned as
reward for convictions under prohibition law, as terms of statute providing for reward
is inadequate as appropriation.
State ex rel. McDonald v. Holmes. 19 N. D. 286, 123
N. W. 884.
Act requiring payment of expense of maintenance of inmates of institution for feeble
minded not invalid "because not audited. State ex rel. McCue v. Lewis, 18 N. D. 125, 119
N. W. 1037.
§ 187. No bond or evidence of indebtedness of the state shall be valid
unless the same shall have indorsed thereon a certificate, signed by the auditor
and secretary of state, showing that the bond or evidence of debt is issued
pursuant to law and is within the debt limit. No bond or evidence of debt
of any county, or bond of any township or other political subdivision shall be
valid unless the same have indorsed thereon a certificate signed by the county
auditor, or other officer authorized by law to sign such certificate, stating that
said bond, or evidence of debt, is issued pursuant to law and is within the

debt limit.
Warrant issued for current county expenses In anticipation of proceeds of lawful
lew, valid, although beyond limit of indebtedness. Darling v. Taylor, 7 N. D. 538, 75
N. W. 766.
State bonds must be certified to by the auditor and secretary of state to be within
the debt limit in order to be valid. State ex rel. University * 8chool Lands v. McMillan,
18 N. D. 280, 96 N. W. 310.

Article

13.

— Militia.

§ 188. The militia of this state shall consist of all able-bodied male persons
residing in the state, between the ages of eighteen and forty -five years, except
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such as may be exempted by the laws of the United States or of this st&te.
Persons whose religious tenets or conscientious scruples forbid them to bear
arms shall not be compelled to do so in times of peace, but shall pay an
equivalent for a personal service.
§ 189. The militia shall be enrolled, organized, uniformed, armed and disciplined in such a manner as shall be provided by law, not incompatible with
the constitution or laws of the United States.
§ 190. The legislative assembly shall provide by law for the establishment
of volunteer organizations of the several arms of the service, which shall be
classed as active militia; and no other organized body of armed men shall
be permitted to perform military duty in this state except the army of the
United States, without the proclamation of the governor of the state.
Term "active militia" does not mean "militia when in active service." State ex reL
Poole v. Peake, 22 N. D. 457, 40 L.RJMN.S.) 354, 135 N. W. 197.
§ 191. All militia officers shall be appointed or elected in such a manner
as the legislative assembly shall provide.
§ 198. The commissioned officers of the militia shall be commissioned by
the governor, and no commissioned officer shall be removed from office except
by sentence of court martial, pursuant to law.
§ 193. The militia forces shall in all cases, except treason, felony or breach
of the peace, be privileged from arrest during their attendance at musters,
parades and elections of officers, and in going to and returning from the same.

Article 14

— Impeachment and Removal

from Office.

The honse of representatives shall have the sole power of impeachment. The concurrence of a majority of all members elected shall be necessary to an impeachment.
§ 195. All impeachments shall be tried by the senate. When sittiDg for
that purpose the senators shall be upon oath or affirmation to do justice
according to the law and evidence. No person shall be convicted without
the concurrence of two-thirds of the members elected. When the governor
or lieutenant governor is on trial, the presiding judge of the supreme court
§ 194.

shall preside.
Privilege as to proceedings for impeachment.

25 L.R.A. (N.S.) 455.

§ 196. The governor and other state and judicial officers, except county
judges, justices of the peace and police magistrates, shall be liable to impeachment for habitual drunkenness, crimes, corrupt conduct, or malfeasance or
misdemeanor in office, but judgment in such cases shall not extend further
than removal from office and disqualification to hold any office of trust or
profit under the state. The person accused, whether convicted or acquitted,
shall nevertheless be liable to indictment, trial, judgment and punishment

according to law.
§ 197. All officers not liable to impeachment shall be subject to removal
for misconduct, malfeasance, crime or misdemeanor in office, or for habitual
drunkenness or gross incompetency in such manner as may be provided by
law.
The superintendent of the hospital for insane may be removed at pleasure of board
of trustees. State ex rel. Moore v. Archibald, 5 N. D. 359, 66 N. W. 234.
§ 198. No officer shall exercise the duties of his office after he shall have
been impeached and before his acquittal.

§ 199. On trial of impeachment against the governor, the lieutenant
governor shall not act as a member of the court.
§ 200. No person shall be tried on impeachment before he shall have been
served with a copy thereof, at least twenty days previous to the day set for
trial.

£ 201. No person
vol.

shall

l— viii

be liable to impeaehment twice for the same

offense*

cv
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Article 15.— Future Amendments.

§ 202. Any amendment or amendments to this constitution may he proposed in either house of the legislative assembly; and if the same shall he
agreed to by a majority of the members elected to each of the two houses,
such proposed amendment shall be entered on the journal of the house with
the yeas and nays taken thereon, and referred to the legislative assembly to
be chosen at the next general election, and shall be published, as provided by
law, for three months previous to the time of making such choice, and if in
the legislative assembly so next chosen as aforesaid such proposed amendment
or amendments Bhall be agreed to by a majority of all the members elected to
each house, then it shall be the duty of the legislative assembly to submit
such proposed amendment or amendments to the people in such manner and
at such time as the legislative assembly shall provide and if the people shall
approve and ratify such amendment or amendments by a majority of the
electors
qualified to vote for members of the legislative assembly voting
thereon, such amendment or amendments shall become a part of the constitution of this state. If two or more amendments shall be submitted at the same
time they shall be submitted in such manner that the electors shall vote for
or against each of such amendments separately.
Provides only method for amendment: word " revision" iu proviso of fifth subdivision
State ex rel. Miller v.
of section 21<f svnonvmous with " amendment " in section 202.
;

3l,2', 133 N. W. 1046.
fcffect of noncompliance with prescribed method of amending constitution.
10 L/R.A.
(K.S.) 149.
Validation of unconstitutional statute by constitutional amendment. 60 L.RJL 564;

Tavlor, 22 N. D*

88

L.RJMKJ9.)

Article

16.

— Compact

with the United States.

§ 203. The following article shall be irrevocable without the consent of the
United States and the people of this state:
1. Perfect toleration of religious sentiment shall be secured, and no inhabitant of this state shall ever be molested in person or property on account of
his or her mode of religious worship.
2. The people inhabiting this state do agree and declare that they forever
disclaim all right and title to the unappropriated public lands lying within the
boundaries thereof, and to all lands lying within said limits owned or held
by any Indian or Indian tribes, and that until the title thereto shall have
been extinguished by the United States, the same shall be and remain subject
to the disposition of the United States, and that said Indian lands shall
remain under the absolute jurisdiction and control of the congress of the
United States; that the lands belonging to citizens of the United States
residing without this state shall never be taxed at a higher rate than the
lands belonging to residents of this state that no taxes shall be imposed by
this state on lands or property therein belonging to, or which may hereafter be
purchased by the United States, or reserved for its use. But nothing in this
article shall preclude this state from taxing as other lands are taxed, any
lands owned or held by any Indian who has severed his tribal relations, and
has obtained from the United States or from any person, a title thereto, by
patent or other grant, save and except such lands as have been or may be
granted to any Indian or Indians under any acts of congress containing a
provision exempting the lands thus granted from taxation, which last mentioned lands shall be exempt from taxation so long, and to such an extent*
as is, or may be provided in the act of congress granting the same,
3. In order that payment of the debts and liabilities contracted or
incurred by and on behalf of the territory of Dakota may be justly and
equitably provided for and made, and in pursuance of the requirements of" an
act of congress approved February 22, 1889, entitled "An act to provide for the
division of Dakota into two states and to enable the people of North Dakota,
;
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South Dakota, Montana and Washington to form constitutions and state
governments and to be admitted into the union on an equal footing with the
original states, and to make donations of public lands to such status," the
states of North Dakota and South Dakota, by proceedings of a joint commission, duly appointed under said act, the sessions whereof were held at Bismarck in said state of North Dakota, from July 16, 18t>9, to July 31, l£t&,
inclusive, have agreed to the following adjustment of the amounts of the debts
and liabilities of the territory of Dakota which shall be assumed and paid by
each of the states of North Dakota and South Dakota, respectively, to wit:
This agreement shall take effect and be in force from and after the admission
into the union, as one of the United States of America, of either the state of
North Dakota or the state of South Dakota.
The words " state of North Dakota," wherever used in this agreement, shall
be taken to mean the territory of North Dakota in case the state of South
Dakota shall be admitted into the union prior to the admission into the union
of the state of North Dakota; and the words " state of South Dakota,"
wherever used in this agreement, shall be taken to mean the territory of
South Dakota in case the state of North Dakota shall be admitted into the
union prior to the admission into the union of the state of South Dakota.
The said state of North Dakota shall assume and pay all bonds issued by
the territory of Dakota to provide funds for the purchase, construction,
repaii-s or maintenance of such public institutions, grounds or buildings as are
located within the boundaries of North Dakota, and shall pay all warrants
issued under and by virtue of that certain act of the legislative assembly of
the territory of Dakota, approved March 8, 1880, entitled "An act to provide
for the refunding of outstanding warrants drawn on the capitol building
fund."
The state of South Dakota shall assume and pay all bonds issued by the
territory of Dakota to provide funds for the purchase, construction, repairs
or maintenance of such public institutions, grounds or buildings as arc located
within the boundaries of South Dakota, that is to say, the state of North
Dakota shall assume and pay the following bonds and indebtedness, to wit
Bonds issued on account of the hospital for insane at Jamestown, North
Dakota, the face aggregate of which is jj>266,000 also, bonds issued on account
of the North Dakota university at Grand Forks, North Dakota, the face
aggregate of which is $9G.700; also, bonds issued on account of the penitentiary at Bismarck, North Dakota, the face aggregate of which is $93,600; also,
refunding capitol building warrants dated April 1, 1889, $83,507.46.
And the state of South Dakota shall assume and pay the following bonds
;

and indebtedness, to wit:
Bonds issued on account

of the hospital for the insane at Yankton, South
of which is $210,000; also, bonds issued on account
of the school for deaf mutes, at Sioux Falls, South Dakota, the face aggregate
of which is $51,000; also, bonds issued on account of the university at
Vermillion, South Dakota, the face aggregate of which is $75,000 also, bonds
issued on account of the penitentiary at Sioux Falls, South Dakota, the face
aggregate of which is $94,300 also, bonds issued on account of the agrictdtural
college at Brookings, South Dakota, the face aggregate of which is $97,500:
also, bonds issued on account of the normal school at Madison, South Dakota,

Dakota, the face aggregate

;

;

the faee aggregate of which is $49,400; also, bonds issued on account of the
school of mines at Rapid City, South Dakota, the face aggregate of which is
$33,000; also, bonds issued on account of the reform school at Plankinton,
South Dakota, the face aggregate of which is $30,000 also, bonds issued on
account of the normal school at Spearfish, South Dakota, the face aggregate
of which is $25,000; also, bonds issued on account of the soldiers' home at Hot
Borings, South Dakota, the faee aggregate of which is $45,000.
The states of North Dakota and South Dakota shall pay one-half each of ah
;

«vii
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now

existing or hereafter and prior to the taking effect of this agreement incurred, except those heretofore or hereafter incurred, on account
of public institutions, grounds or buildings, except as otherwise herein
liabilities

specifically provided.

The state of South Dakota shall pay to the state of North Dakota $46,500,
on account of the excess of territorial appropriations for the permanent
improvement of territorial institutions which under this agreement will go to
South Dakota, and in full of the undivided one-half interest of North Dakota
in the territorial library, and in full settlement of unbalanced accounts, and
of all claims against the territory, of whatever nature, legal or equitable,
arising out of the alleged erroneous or unlawful taxation of Northern Pacific
railroad lands, and the payment of said amount shall discharge and exempt
the state of South Dakota from all liability for or on account of the several
matters hereinbefore referred to nor shall either state be called upon to pay
or answer to any portion of liability hereafter arising or accruing on account
of transactions heretofore had, which liability would be a liability of the
territory of Dakota had such territory remained in existence, and which
liability shall grow out of matters connected with any public institutions,
grounds or buildings of the territory situated or located within the boundaries
;

of the other state.

A final adjustment of accounts shall be made upon the following basis:
North Dakota shall be charged with all sums paid on account of the public
grounds or buildings located within its boundaries on account of
the current appropriations since March 9, 1889; and South Dakota shall be
charged with all sums paid on account of public institutions, grounds or buildings located within its boundaries on the same account and during the same
time. Each state shall be charged with one half of all other expenses of the
All moneys paid into the
territorial government during the same time.
treasury during the period from March 8, 1889, to the time of taking effect of
this agreement by any county, municipality or person within the limits of the
proposed state of North Dakota, shall be credited to the state of North
Dakota; and all sums paid into said treasury within the same time by any
county, municipality or person within the limits of the proposed state of
South Dakota shall be credited to tlje state of South Dakota; except that any
and all taxes on gross earnings paid into said treasury by railroad corporations, since the 8th day of March, 1889, based upon earnings of years prior to
1888, under and by virtue of the act of the legislative assembly of the territory
of Dakota, approved March 7, 1889, and entitled "An act providing for the
levy and collection of taxes upon property of railroad companies in this
territory," being chapter 107 of the session laws of 1889 (that is, the part of
such sums going to the territory), shall be equally divided between the states
of North Dakota and South Dakota, and all taxes heretofore or hereafter paid
into said treasury under and by virtue of the act last mentioned, based on the
gross earnings of the year 1888, shall be distributed as already provided by
law, except that so much thereof as goes to the territorial treasury shall be
divided as follows: North Dakota shall have so much thereof as shall be or
has been paid by railroads within the limits of the proposed state of North
Dakota, and South Dakota so much thereof as shall be or has been paid by
railroads within the limits of the proposed state of South Dakota; each
state shall be credited also with all balances of appropriations made by the
seventeenth legislative assembly of the territory of Dakota for the account of
the public institutions, grounds or buildings situated within its limits, remaining unexpended on March 8, 1889. If there shall be any indebtedness except
the indebtedness represented by the bonds and refunding warrants hereinbefore mentioned, each state shall at the time of such final adjustment of
accounts, assume its share of said indebtedness as determined by the amount
paid on account of the public institutions, grounds or buildings of such state
institutions,

cvMI
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in excess of the receipts from counties, municipalities, railroad corporations
or persons within the limits of said state, as provided in this article and if
there should be a surplus at the time of such final adjustment, each state shall
be entitled to the amounts received from counties, municipalities, railroad
corporations or persons within its limits over and above the amount charged
it.
And the state of North Dakota hereby obligates itself to pay such part of
the debts and liabilities of the territory of Dakota as is declared by the foregoing agreement to be its proportion thereof, the same as if such proportion
had been originally created by said state of North Dakota as its own debt or
;

liability.

§ 204. Jurisdiction is ceded to the United States over the military reservations of Fort Abraham Lincoln, Fort Buford, Fort Pembina and Fort
Totten, heretofore declared by the president of the United States; provided,
legal process, civil and criminal, of this state, shall extend over such reservations in all cases in which exclusive jurisdiction is not vested in the United
States, or of crimes not committed within the limits of such reservations.
§ 205. The state of North Dakota hereby accepts the several grants of
land granted by the United States to the state of North Dakota by an act of
eonerress, entitled "An act to provide for the division of Dakota into two states,
and to enable the people of North Dakota, South Dakota, Montana and
Washington to form constitutions and state governments, and to be admitted
into the union on equal footing with the original states, and to make donations
of public lands to such states," under the conditions and limitations therein
mentioned; reserving the right, however, to apply to congress for modification
of said conditions and limitations in case of necessity.
The proceeds of the sale of all school and institution lands must be kept as a perpetual fund, the interest and income of which can only be used for the maintenance of
scbnols and educational institutions. State ex rel. University & School Lands v. McMillan, 12 N. D. 280, 06 N. W. 310.

Article

17.

— Miscellaneous.

of this state shall be " North Dakota." The state of
North Dakota shall consist of all the territory included within the following
boundary, to wit: Commencing at a point in the main channel of the Red
River of the North, where the forty-ninth degree of north latitude crosses the
same; thence south up the main channel of the same and along the boundary
line of the state of Minnesota to a point where the seventh standard parallel
intersects the same; thence west along said seventh standard parallel produced
due west to a point where it intersects the twenty-seventh meridian of longitude west from "Washington; thence north on said meridian to a point where
it intersects the forty-ninth degree of north latitude; thence east along said
line to place of beginning.
§ 207. The following described seal is hereby declared to be and hereby
constituted the Great Seal of the state of North Dakota, to wit: A tree in the
open field, the trunk of which is surrounded by three bundles of wheat ; on the
right a plow, anvil and sledge on the left a bow crossed with three arrows, and
an Indian on horseback pursuing a buffalo toward the setting sun; the foliage
of the tree arched by a half circle of forty-two stars, surrounded by the motto
" Liberty and Union, Now and Forever, One and Inseparable; " the words
M Great Seal " at the top, the words " State of North Dakota M at the bottom
'«
October 1st " on the left and " 1889 " on the right. The seal to be two and
one-half inches in diameter.
§ 208. The right of the debtor to enjoy the comforts and necessaries of life
shall be recognized by wholesome laws, exempting from forced sale to all
heads of families a homestead, the value of which shall be limited and defined
by law, and a reasonable amount of personal property; the kind and value
shall be fixed by law. This section shall not be construed to prevent liens

§ 206. The

name

:

cix
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against the homestead for labor done and materials furnished in the improvement thereof, in such manner as may be prescribed by law.
Doe* not, in absence of legislation thereunder, repeal pre-existing
Rot-sler v. Taylor, 3 N. D. 540, 58 N. W. 342.

exemption laws

Homestead laws are remedial and should be

liberally construed with view of carrying
out their obvious purpose. Dieter v. Fraiiie, 20 X. D. 488, 128 X. W. 684.
Husband, as head of the family, is entitled to claim as exempt a homestead, the feo
to which ia in the wife.
Bremseth v. Olson, 16 N. D. 243, 13 L.R.A.(N.S.) 170, 112
N. VV. 1056, 14 Ann. Caa. 1155.
Wife may claim exemptions as head of the family only where husband has been constructively deposed. Ness v. Jones, 10 N. D. 587, 88 Am. St. Rep. 755, 88 N. W. 706.
Self-executing effect of constitutional exemption. 16 L.R.A. 284.
Exemption of homestead from liability for torts. 24 L.R.A. 780; 16 L.R.A.(NJ3.) 947.
Exemption of proceeds on sale of homestead. 10 L.R.A, 36.
Crops grown on homestead, or proceeds thereof, aa exempt 32 L.R-A.(X.S.) 577.
Right to claim homestead in property used as a hotel or boarding house. 41 L.RJL
(X.S.) 303.
debtor's right of action against his creditor for collecting debt in another jurisdiction is evasion of exemption laws of their domicil. 4? L.R.A.(X.S.) 680.

A

§ 209. The labor of children under twelve years of age shall be prohibited
in mines, factories

and workshops

in this state.

What places are included within term "business establishment," M mercantile institution," etc., as used in statutes relating to the employment of minors.
44 L.R.A.
"(N-S.) 1185.
Employment of child in violation of Btatute as negligence which will sustain an action
by the child for personal injuries. 7 L.R.A.(N.S.) 335; 48 L.RJUX.S.) 656.
May one employing child under ape rely on contributory negligence or assumption of
risk, to defeat liability for personal injuries.
12 L.R.A.(X.S.) 461; 20 L.R.A.(X.S.) 876.
Liability of master for injury to minor who procures emplovment bv misrepresenting
his age. 15 L.R.A.(X.S.) 443; 20 L.R.A.fX.S.) 500; 25 LR.A."(N.S.) 708.
Private action for violation of child labor laws. 9 L.R.A.(N.S.) 381.
§ 210. All flowing streams and natural water courses shall forever remain
property of the state for mining, irrigating and manufacturing purposes.
Course of nonnavigable stream may be diverted when substantial integrity of the
stream will not be impaired. Bigelow v. Draper, 6 X. D. 152, 69 N. W. 570.
§ 211. Members of the legislative assembly and judicial department, except
such inferior officers as may be by law exempted shall, before they enter on
the duties of their respective offices, take and subscribe the following oath or
affirmation: " I do solemnly swear (or affirm, as the case may be) that I will
support the constitution of the United States and the constitution of the state
of North Dakota; and that I will faithfully discharge the duties of the office
of
according to the best of my ability, so help me God " (if
an oath), (under pains and penalties of perjury), if an affirmation, and no
other oath, declaration, or test shall be required as a qualification for any
office or public trust.
Act requiring legislative candidate to file sworn petition stating that he ia a candidate
and requesting printing of name on party ballot and agreeing to vote for successful
primary candidate for senator, valid. State ex rel. McCue . Blaiadell, 18 N. D. 55, 24
the"

L.R.A.fX.S.) 465, 138 Am. St. Rep. 741. 118 X. W. 141.

§ 212.
hibited.

The exchange

of

" black

lists

" between corporations

shall be pro-

Blacklisting employees. 63 L.R.A. 289.
Injunction against blacklisting. 20 L.R.A. 342; 4 L.R,A.(N.S.) 1121.
Action on the case for blacklisting. 4 L.R.A. (X.S.) 1120.

§ 213. The real and personal property of any woman in this state, acquired
before marriage, and all property to which she may after marriage beeome in
any manner rightfully entitled, shall be her separate property and shall not be
liable for the debts of her husband.
An act milking the wife liable for family necessaries is not invalid. Banner Mercantile

Co.

v.

Hendricks, 24 X. D.

Article

18.

16,

138 X.

W.

993.

— Congressional and Legislative Apportionment.

§ 214. Until otherwise provided by law, the member of the house of representatives of the United States apportioned to this state, shall be elected at
large.
cx
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Until otherwise provided by law, the senatorial and representative districts
shall be formed, and the senators and the representatives shall be apportioned
as follows:

The first district shall consist of the townships of Walhalla, St. Joseph,
Neche, Pembina, Bathgate, Carlisle, Joliet, Midland, Lincoln and Drayton, in
the county of Pembina, and be entitled to one senator and two representatives.
The second district shall consist of the townships of St. Thomas, Hamilton,
Cavalier, Akra, Beaulien, Thingvalla, Gardar, Park, Crystal, Eiora and
Lodema, in the county of Pembina, and be entitled to one senator and two
representatives.
The third district shall consist of the townships of Perth, Latona, Adams,
Silvesta, Cleveland, Morton, Vesta, Tiber, Medford, Vernon, Golden, Lampton,
Eden, Bush ford, Kensington, Dundee, Ops, Prairie Center, Fertile, Park
River and Glenwood, in the county of Walsh, and be entitled to one senator
and two representatives.
The fourth district shall consist of the townships of Forest River, Walsh
Center, Grafton, Farmington, Ardock, village of Ardock, Harrison, city of
Grafton, Oak wood, Martin, Walsh ville, Pulaski, Acton, Minto and St.
Andrews, in the county of Walsh, and be entitled to one senator and three
representatives.
The fifth district shall consist of the townships of Gilby, Johnstown,
Strabane, Wheatfield, Hegton, Arvilla, Avon, Northwood, Lind, Grace, Larimore, and the city of Larimore, Elm Grove, Agnes, Inkster, Elkmount, Oakwood, Niagara, Moraine, Logan and Loretta, in the county of Grand Forks,
and be entitled to one senator and two representatives.
The sixth district shall consist of the third, fourth, fifth and sixth wards of
the city of Grand Forks, as now constituted, and the townships of Falconer,
Harvey, Turtle River, Ferry, Rye, Blooming, Meckinock, Lakeville and Levant,
in the county of Grand Forks, and be entitled to one senator and two
representatives.
The seventh district shall consist of the first and second wards of the city of
Grand Forks, as now constituted, and the townships of Grand Forks, Brenna,
Oakville, Chester, Pleasant View, Fairfield, Allendale, Watle, Bentru,
Americus, Michigan, Union and Washington, in the county of Grand Forks,
and be entitled to one senator and two representatives.
The eighth district shall consist of the county of Traill and be entitled to
one senator and four representatives.
The ninth district shall consist of the township of Fargo and the city of
Fargo, in the county of Cass, and the fractional township number 139 in range
48 ? and be entitled to one senator and two representatives.
The tenth district shall consist of the townships of Noble, Wiser, Harwood,
Reed, Barnes, Stanley, Pleasant, Kenyon, Gardner, Berlin, Raymond, Mapleton. Warren, Norman, Elm River, Harmony, Durbin, Addison, Davenport,
Casselton and the city of Casselton, in the county of Cass, and be entitled to

one senator and three

representatives.

eleventh district shall consist of the townships of Webster, Rush River,
Hunter, Arthur, Amenia, Everest, Maple River, Leonard, Dows, Erie, Empire,
Wheatland. Gill, Walberg, Watson, Page, Rich, Ayr, Buffalo, Howes, Eldrid,
Highland, Rochester, Lake, Cornell, Tower, Hill, Clifton and Pontiac, in the
county of Cass, and be entitled to one senator and three representatives.
The* twelfth district shall consist of the county of Richland and be entitled
to one senator and three representatives.
The thirteenth district shall consist of the county of Sargent and be entitled
to one senator and two representatives.
The fourteenth district shall consist of the county of Ransom and be entitled
to one senator and two representatives.
The fifteenth district shall consist of the county of Barnes and be entitled
to one senator and two representatives.

The

cxi
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The sixteenth

district shall consist of the counties of Steele

and Griggs and

be entitled to one senator and two representatives.
The seventeenth district shall consist of the county of Nelson and be entitled
to one senator and one representative.
The eighteenth district shall consist of the county of Cavalier and be
entitled to one senator and two representatives.
The nineteenth district shall consist of the counties of Towner and Rolette,
and be entitled to one senator and one representative.
The twentieth district shall consist of the counties of Benson and Fierce,
and be entitled to one senator and two representatives.
The twenty-first district shall consist of the county of Ramsey, and be
entitled to one senator and two representatives.
The twenty-second district shall consist of the counties of Eddy, Foster and
Wells, and be entitled to one senator and two representatives.
The twenty-third district shall consist of the county of Stutsman, and be
entitled to one senator and two representatives.
The twenty-fourth district shall consist of the county of LaMoure, and be
entitled to one senator and one representative.
The twenty-fifth district shall consist of the county of Dickey, and bo
entitled to one senator and two representatives.
The twenty-sixth district shall consist of the counties of Emmons, Mcintosh,
Logan and Kidder, and be entitled to one senator and two representatives.
The twenty-seventh district shall consist of the county of Burleigh, and be
entitled to one senator and two representatives.
The twenty-eighth district shall consist of the counties of Bottineau and
McHenry, and be entitled to one senator and one representative.
The twenty-ninth district shall consist of the counties of Ward, McLean, and
all the unorganized counties lying north of the Missouri river, and be entitled
to one senator and one representative.
The thirtieth district shall consist of the counties of Morton and Oliver, and
be entitled to one senator and two representatives.
The thirty-first district shall consist of the counties of Mercer, Stark and
Billings, and all the unorganized counties lying south of the Missouri river,
and be entitled to one senator and one representative.
Senate must be composed at all times of two classes of senators, as nearly equal in
number as practicable. State ex rel. Williams v. Meyer, 20 N. D. 631, 127 N. W. 834.

Auticle

19.

— Public Institutions.

§ 215. The following public institutions of the state are» permanently
located at the places hereinafter named, each to have the lands specifically
granted to it by the United States, in the act of congress, approved February
22, 1889, to be disposed of and used in. such manner as the legislative assembly
may prescribe, subject to the limitations provided in the article on school and
public lands contained in this constitution:
First.
The seat of government at the city of Bismarck, in the county of

Burleigh.

Second. The State University and the School of Mines at the city of Grand
Forks, in the county of Grand Forks.
Third. The Agricultural College at the city of Fargo, in the county of Cass.
Fourth.
State Normal school at the city of Valley City, in the county of
Barnes; and the legislative assembly in apportioning the grant of eighty
thousand acres of land for normal schools made in the act of congress referred
to shall grant to the said normal school at Valley City as aforementioned, fifty
thousand (50,000) acres, and said lands are hereby appropriated to said
institution for that purpose.
[Fifth.
The Deaf and Dumb Asylum at the city of Devils Lake, in the

A

eounty of Ramsey.]
See amendment, article

5.

cx!i
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Sixth.

A

State

Reform School

at the city of

Mandan,

in the

county of

Morton.

A

State Normal School at the city of Mayville, in the county of
Traill and the legislative assembly in apportioning the grant of lands made by
congress, in the act aforesaid for state normal schools, shall assign thirty
thousand (30,000) acres to the institution hereby located at Mayville, and said
lands are hereby appropriated for said purpose.
[Eighth.
State Hospital for the Insane and Institution for the Feeble
Minded in connection therewith, at the city of Jamestown, in the county of
Stutsman. And the legislative assembly shall appropriate twenty thousand
acres of the grant of lands made by the act of congress aforesaid for " other
educational and charitable institutions " to the benefit and for the endowment
of said institution.]

Seventh.

„

;

A

See amendments, article 6.
Establishment of additional normal school* by legislature prohibited.
Miller v. Taylor, 22 N. D. 3C2, 133 N. W. 1046.
§ 216. [The following named public institutions are hereby

State ex

rel.

permanently
located as hereinafter provided, each to have so much of the remaining grant
of one hundred and seventy thousand acres of land made by the United States
for '* other educational and charitable institutions," as is allotted by law, viz.:
First.
A Soldiers' Home, when located, or such other charitable institution as the legislative assembly may determine, at Lisbon, in the county of
Ransom, with a grant of forty thousand acres of land.
Second. A Blind Asylum, or such other institution as the legislative
assembly may determine, at such place in the county of Pembina as the
qualified electors of said county may determiue at an election to be held as
prescribed by the legislative assembly, with a grant of thirty thousand acres.
Third. An Industrial School and School for Manual Training, or such other
educational or charitable institution as the legislative assembly may provide,
at the town of Ellendale, in the county of Dickey, with a grant of forty

thousand

acres.

Fourth. A School of Forestry, or such other institution as the legislative
assembly may determiue, at such place in one of the counties of McHenry,

Ward, Bottineau
by an

or Rolette, as the electors of said counties may determine
election for that purpose, to be held as provided by the legislative

assembly.
Fifth. A Scientific School, or such other educational or charitable institution as the legislative assembly may prescribe, at the city of "Wahpeton, county
of Richland, with a grant of forty thousand acres; provided, that no other
institution of a character similar to any one of those located by this article
shall be established or maintained without a revision of this constitution.]
See amendments, article 12.
Word " revision " in proviso of fifth subdivision synonymous with " amendment " L
section 202; prohibits establishment of additional school*.
Taylor, 8* N. D. 362, 133 N. W. 1046.

State ez

rel.

Miller v.

Article 20.— Prohibition.

§ 217.

No

person, association or corporation shall within this state, manufacture for sale or gift, any intoxicating liquors, and no person, association or
corporation shall import any of the same for sale or gift, or keep or sell or offer
the same for sale, or gift, barter or trade as a beverage. The legislative
assembly shall by law prescribe regulations for the enforcement of the
provisions of this article and shall thereby provide suitable penalties for the
violation thereof.
State v. Swan, 1 N. D. 5, 44 N. W. 492.
See amendment*, article 1 (new article).
Legislature no power to create new offices In contravention of whole scheme of goveminent, a* indicated by other provisions.
Ex parte Corliss, 16 N. D. 470, in
N. W. B62.
eziil
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SCHEDULE.
That no inconvenience may arise from a change of territorial governto state government, it is declared that all writs, actions, prosecutions,
claims and rights of individuals and bodies corporate shall continue as if no
change of government had taken place, and all processes which may, before the
organization of the judicial department under this constitution, be issued
under the authority of the territory of Dakota shall be as valid as if issued
in the name of the state.
§ 2. All laws now in force in the territory of Dakota, which are not
repugnant to this constitution, shall remain in force until they expire by their
own limitations or be altered or repealed.
§ 3. All fines, penalties, forfeitures and escheats accruing to the territory
of Dakota shall accrue to the use of the states of North Dakota and South
Dakota and may be sued for and recovered by either of said states as necessity
may require.
§ 4. All recognizances, bonds, obligations or other undertakings heretofore
taken, or which may be taken before the organization of the judicial department under this constitution, shall remain valid, and shall pass over to, and
may be prosecuted in the name of the state; all bonds, obligations or other
undertakings executed to this territory, or to any officer in his official capacity,
shall pass over to the proper state authority, and to their successors in office,
for the use therein respectively expressed, and may be sued for and recovered
accordingly; all criminal prosecutions and penal actions which have arisen,
or may arise before the organization of the judicial department, under this
constitution, or which shall then be pending, may be prosecuted to judgment
and execution in the name of the state:
§ 5. All property, real and personal, and credits, claims and choses in
action belonging to the territory of Dakota at the time of the adoption of this
constitution, shall be vested in and become the property of the states of North
§

1.

ment

Dakota and South Dakota.
§ 6. Whenever any two of the judges of the supreme court of the state,
elected under the provisions of this constitution shall have qualified in their
offices, the causes then pending in the supreme court of the territory on appeal
or writ of error from the district courts of any county or subdivision within
the limits of this state, and the papers, records and proceedings of said court
shall pass into the jurisdiction and possession of the supreme court of the
state, except as otherwise provided in the enabling act of congress, and until
so superseded the supreme court of the territory and the judges thereof shall
continue, with like powers and jurisdiction as if this constitution had not
been adopted. Whenever the judge of the district court of any district elected
under the provisions of this constitution shall have qualified in his office, th<several causes then pending in the district court of the territory within any
county in such district, and the records, papers and proceedings of said district
court, and the seal and other property pertaining thereto, shall pass into the
jurisdiction and possession of the district court of the state for such county,
except as provided in the enabling act of congress, and until the district courts
of this territory shall be superseded in the manner aforesaid, the said district
courts and the judges thereof shall continue with the same jurisdiction and
power to be exercised in the same judicial districts respectively as heretofore
constituted under the laws of the territory.
§ 7. Until otherwise provided by law. the seals now in use in the supreme
and district courts of this territory are hereby declared to be the seals of the
supreme and district courts respectively of the state.
§ 8. Whenever this constitution shall go into effect, the books, records and
papers, and proceedings of the probate court in each county, and all causes and
matters of administration and other matters pending therein, shall pass into
the jurisdiction and possession of the county court of the same county, and the
txir

Digitized by

Google

CONSTITUTION OF NORTH DAKOTA.
•

said county court shall proceed to final decree or judgment, order or other
determination in the said several matters and causes as the said probate court
might have done if this constitution had not been adopted. And until the
election and qualification of the judges of the county courts provided for in
this constitution, the probate judges shall act as the judges of the county
courts within their respective counties, and the seal of the probate court in
each county shall be the seal of the county court therein, until the said court
shall have procured a proper seal.

§ 9. The terms " probate court " or " probate judge," whenever occurring
in the statutes of the territory, shall, after this constitution goes into effect, be
held to apply to the county court or county judge.
§ 10. All territorial, county and precinct ofiicers, who may be in office at
the time this constitution takes effect, whether holding their offices under the
authority of the United States or of the territory, shall hold and exercise thenrespective offices, and perform the duties thereof as prescribed in this constitution, until their successors shall be elected and qualified in accordance with
the provisions of this constitution, and official bonds of all sueh officers shall
continue in full force and effect as though this constitution had not been
adopted; and such officers for their term of service, under this constitution,
shall receive the same salaries and compensation as is by this constitution or
by the laws of the territory, provided for like officers; provided, that the
county and precinct officer shall hold their offices for the term for which they
were elected. There shall be elected in each organized county in this state,
at the election to be held for the ratification of this constitution, a clerk of
the district court, who shall hold his office under said election until his
successor is duly elected and qualified. The judges of the district court shall
have power to appoint state's attorneys in any organized counties where no
such attorneys have been elected, which appointment shall continue until the
general election to be held in 1890, and until his successor is elected and
qualified.
§ 11. This constitution shall take effect and be in full force immediately
upon the admission of the territory as a state.
§ 12. Immediately upon the adjournment of this convention the governor
of the territory, or in case of his absence or failure to act, the secretary of the
territory, or in case of his absence or failure to act, the president of the
constitutional convention shall issue a proclamation, which shall be published
and a copy thereof mailed to the chairman of the board of county commissioners of each county, calling an election by the people on the first Tuesday in
October, 1889, of all the state and district officers created and made elective by
this constitution.
This constitution shall be submitted for adoption or
rejection at said election to a vote of the electors qualified by the laws of this
territory to vote at all elections.
At the election provided for herein the
qualified voters shall vote directly for or against this constitution and for or

against the article separately submitted.
§ 13. The board of commissioners of the several counties shall thereupon
order such election for said day, and shall cause notice thereof to be given for
the period of twenty days in the manner provided by law. Every qualified
elector of the territory, at the date of said election, shall be entitled to vote
thereat. Said election shall be conducted in all respects in the same manner
as provided by the laws of the territory for general elections, and the returns
for all state and district officers, and members of the legislative assembly,
shall be made to the canvassing board hereinafter provided for.
§ 14. The governor, secretary and chief justice, or a majority of them, shall
constitute a board of canvassers to canvass the vote of such election for all
state and district officers and members of the legislative assembly. The said
board shall assemble at the seat of government of the territory on the fifteenth
day after the day of such election (or on the following day if such day falls
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on Sunday), and proceed to canvass the votes on the adoption of this constitution and for all state and district officers and members of the legislative
assembly in the manner provided by the laws of the territory for canvassing
the vote for delegate to congress, and they shall issue certificates of election
to the persons found to be elected to said offices severally, and shall make and
file with the secretary of the territory an abstract certified by them, of the
number of votes cast for or against the adoption of the constitution, and for
each person for each of said offices, and of the total number of votes cast in
each county.
§ 15. All officers elected at such election shall, within sixty days after the
date of the executive proclamation admitting the state of North Dakota into
the union, take the onth required by this constitution, and give the same
bond required by the law of the territory to be given in case of like officers
of the territory and districts, and shall thereupon enter upon the duties of
their respective offices; but the legislative assembly may require by law all
such officers to give other or further bonds as a condition of their continuance
in office.

§ 16. The judges of the district court who shall be elected at the election
herein provided for shall hold their offices until the first Monday in January,
All other state
1893, and until their successors are elected and qualified.
officers, except judges of the supreme court, who shall be clec-ted at the election
herein provided for, shall hold their offices until the first Monday in January,
1891, and until their successors are elected and qualified.
Until otherwise
provided by law the judges of the supreme court shall receive for their services
the salary of four thousand dollars per annum, payable quarterly; and the
district judges shall receive for their services the salary of three thousand
dollars per annum, payable quarterly.
§ 17. The governor-elect of the state immediately upon his qualifying and
entering upon the duties of his office shall issue his proclamation convening
the legislative assembly of the state at the seat of government, on a day to be
named in said proclamation, and which shall not be less than fifteen nor more
than forty days after the date of such proclamation. And said legislative
assembly after organizing shall proceed to elect two senators of the United
States for the state of North Dakota; and at said election the two persons
who shall receive a majority of all the votes cast by the said senators and
representatives shall be elected such United States senators.
And the
presiding officers of the senate and house of representatives shall each certify
the election to the governor and secretary of the state of North Dakota and
the governor and secretary of state shall* certify the election of such senators
as provided by law.
§ 18. At the election herein provided for there shall be elected a representative to the fifty-first congress of the United States by the electors of the state
at large.
;

§ 19. It is hereby made the duty of the legislative assembly at its first
session to provide for the payment of all debts and indebtedness authorized to
be incurred by the constitutional convention of North Dakota, which shall
remain unpaid after the appropriation made by congress for the same shall

have been exhausted.
§ 20. There shall be submitted at the same election at which this constitution is submitted for rejection or adoption, article 20, entitled " Prohibition,'*
and persons who desire to vote for said article shall have written or printed
on their ballots " For Prohibition," and all persons desiring to *-otc against
said article shall have written or printed on their ballots "Against
Prohibition." If it shall appear according to the returns herein provided for
that a majority of all the votes cast at said election for and against prohibition
are for prohibition, then said article 20 shall be and form a part of this
constitution and be in full force and effect as such from the date of the adrais-
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sion of this state into the union. But if a majority of said votes shall appear
according to said returns to be against prohibition, then said article 20 shall
be null and void and shall not be a part of this constitution.
§ 21. The agreement made by the joint commission of the constitutional
conventions of North Dakota and South Dakota concerning the records, books
and archives of the territory of Dakota, is hereby rathied and confirmed;
which agreement is in the words following, that is to say:
The following books, records and archives of the territory of Dakota shall
be the property of North Dakota, to wit: All records, books and archives in
the offices of the governor and secretary of the territory (except records of
articles of incorporation of domestic corporations, returns of election of
delegates to the constitutional convention of 1889 for South Dakota, returns
of elections held under the so-called local option law, in counties within the
limits of South Dakota, bonds of notaries public appointed for counties
within the limits of South Dakota, papers relating to the organization of
counties situate within the limits of South Dakota, all which records and
archives are a part of the records and archives of said secretary's office;
excepting also, census returns from counties situate within the limits of South
Dakota and papers relating to requisitions issued upon the application of
officers of counties situate within the limits of South Dakota, all of which are
a part of the records and archives of said governor's office.) And the following
records, books and archives shall also be the property of the state of North
Dakota, to wit:
Vouchers in the office or custody of the auditor of this territory relating to
expenditures on account of public institutions, grounds or buildings situate
within the limits of North Dakota. One warrant register in the office of the
treasurer of this territory, being a record of warrants issued under and by
virtue of chapter 24 of the laws enacted by the eighteenth legislative assembly
of Dakota territory. All letters, receipts and vouchers in the same office now
filed by counties and pertaining to counties within the limits of North Dakota.
Paid and cancelled coupons in the same office representing interest on bonds
which said state of North Dakota is to assume and pay. Reports of gross
earnings of the year 1888 in the same office, made by corporations operating
lines of railroad situated wholly or mainly within the limits of North Dakota.
Records and papers of the office of the public examiner of the second district
of the territory. Records and papers of the office of the district board of
agriculture. Records and papers in the office of the board of pharmacy of the
district of North Dakota.
All records, books and archives of the territory of Dakota which it is not
herein agreed shall be the property of North Dakota, shall be the property of

South Dakota.

The following books shall be copied and the copies shall be the property of
North Dakota and the cost of such copies shall be borne equally by said states
North Dakota and South Dakota, that is to say
one volume.
Appropriation Ledger for years ending November 1889-90
The Auditor's Current Warrant Register
one volume.
Insurance Record for 1889
one volume.
Treasurer's Cash Book—" D."
Assessment Ledger " B."

of

—

—

—

Dakota Territory Bond Register

—

—

one volume.
Treasurer's Current Ledger
one volume.
The originals of the foregoing volumes which are to be copied shall at any
time after such copying shall have been completed be delivered on demand to
the proper authorities of the state of South Dakota.
All other records, books and archives which it is hereby agreed shall be the
property of South Dakota, shall remain at the capitol of North Dakota until
demanded by the legislature of the state of South Dakota, and until the state

—
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of North Dakota shall have had a reasonable time after such demand is made
to provide copies or abstracts of such portions thereof as the said state of
North Dakota may desire to have copies or abstracts of.
The state of South Dakota may also provide copies or abstracts of such
records, books and archives, which it is agreed shall be the property of North
Dakota, as said state of South Dakota shall desire to have copies or
abstracts of.
The expenses of all copies or abstracts of records, books and archives which
it is herein agreed may be made, shall be borne equally by said two states.
§ 22. Should the counties containing lands which form a part of the grant
of lauds made by congress to the Northern Pacific Railroad company be
compelled by law to refund moneys paid for such lands or any of them by
purchasers thereof at tax sales thereof, based upon taxes illegally levied upon
said lands, then and iu that case the state of North Dakota shall appropriate
the sum of twenty-five thousand dollars ($25,000) or so much thereof as may
be necessary to reimburse said counties for the amount so received from said
illegal tax sales and paid by said counties into the -treasury of Dakota
territory.

§ 23. This constitution shall, after its enrollment, be signed by the president of this convention and the chief clerk thereof, and such delegates as
desire to sign the same, whereupon it shall be deposited in the office of the
secretary of the territory, where it may be signed at any time by any delegate
who shall be prevented from signing the same for any reason at the time of
the adjournment of this convention.
§ 24. In case the territorial officers of the territory of Dakota, or any of
them who are now required by law to report to the governor of the territory,
annually or biennially, shall prepare and publish such reports covering the
transactions of their offices up to the time of the admission of the state of
North Dakota into the union; the legislative assembly shall make sufficient
appropriations to pay one half of the cost of such publication.
§ 25. The governor and secretary of the territory are hereby authorized to
make arrangements for the meeting of the first legislative assembly, and the
inauguration of the state government.
§ 26. The legislative assembly shall provide for the editing, and for the
publication, in an independent volume, of this constitution, as soon as it shall
take effect, and whenever it shall be altered or amended, and shall cause to
be published in the same volume the Declaration of Independence, the
Constitution of the United States and the Enabling Act.
Done at Bismarck, Dakota, in open convention, this 17th day of August,
A. D. 1889.
F. B.

John G. Hamilton, Chief

Fan cher,

.

President.

Clerk.

AMENDMENTS TO THE CONSTITUTION OF NORTH DAKOTA.
Article

1.

assembly shall have no power to authorize lotteries or gift
enterprises for any purpose, and shall pass laws to prohibit the sale of lottery

The

legislative

or gift enterprise tickets.

Article

2.

§ 121. Every male person of the age of twenty-one years or upwards,
belonging to either of the following classes, who shall have resided in the
stnte one year and in the county six months, and in the precinct ninety days
next preceding any election, shall be a qualified elector at such election.
First
Citizens of the United States.

—
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Second — Civilized persons of Indian descent, who shall have severed their
tribal relations two years next preceding such election.
§ 127. No person who is under guardianship, nou compos mentis or insane,
shall be qualified to vote at any election; nor any person convicted of treason
or felony unless restore! to civil rights; and the legislature shall by law
establish an educational test as a qualification, and may prescribe penalties
for failing, neglecting or refusing to vote at any general election.
Crime as disqualifying voter. 25 L.K.A. 463.

Articlr

3.

§ 76. The governor shall have power in conjunction with the hoard of
'anions, of which the governor shall be ex officio a member and the other
I
members of which shall consist of the attorney-general of the state
of North Dakota, the chief justice of the supreme court of the state of North
Dakota, and two qualified electors who shall be appointed by the goveruor, to
remit fines and forfeitures, to grant reprieves, commutations and pardons after
conviction for all offenses except treason and cases of impeachment; but the
legislative assembly may by law regulate the manner in which the remission
of tines, pardons, commutations and reprieves may be applied for. Upon conviction of treason the governor shall have the power to suspend the execution
of sentence until the case shall be reported to the legislative assembly at its
next regular session, when the legislative assembly shall either pardon or
commute the sentence, direct the execution of the sentence or grant further
reprieve.
The governor shall communicate to the legislative assembly at
each regular session each case of remission of fine, reprieve, commutation or
pardon granted by the board of pardons, stating the name of the convict,
the crime for which he is convicted, the sentence and its date and the date
of remission, commutation, pardon or reprieve, "with their reasons for granting
the same.
Aiitici.i; 4.

§ 179. All property, except as hereinafter in this section provided, shall
be assessed in the county, city, township, village or district in which it is
ituated, in the manner prescribed by law. The .franchise, roadway, roadbeds,
rails and rolling stock of all railroads, and the franchise and all other property of all express companies, freight line companies, car equipment companies, sleeping car companies, dining car compa/iies, telegraph or telephone
companies, or corporations operated in this state and used directly or indirectly in the carrying of persons or messages, shall be assessed by the state
board of equalization at their actual value, and such assessed value shall be
apportioned to the counties, cities, towns, villages, townships, and districts
in which such railroad companies, express companies, sleeping car companies,
•lining car companies, telegraph and telephone companies are located, or
through which they are operated, as a basis for the taxation of such property,
in proportion to the number of miles of such property, within such counties,
cities, towns, villages, townships and districts, or over which any part of
such property is used or operated within such counties, towns, villages,
townships and districts. But should any railroad allow any portion of its
roadway to be used for any purpose other than the operation of a railroad
thereon, such portion of its roadway, while so used, shall be assessed in the
manner provided for the assessment of other real property.
6itu« of railroad rolling-stock for purpose of taxation.

Article
Subdivision 5 of section 215.
Fifth. The school for the deaf and
Devils Lake, in the county of Ramsey.

69 L.U.A. 415.

5.

dumb

of North Dakota, at the city of
[Approved and ratified 1904.]

cxix

Digitized by

Google

CONSTITUTION OF NORTH DAKOTA.
Article

6.

Subdivision 8 of section 215.
Eighth. A state hospital for the insane at the city of Jamestown, in the
county of Stutsman. And the legislative assembly shall appropriate twenty
thousand acres of the grant of lands made by the act of congress aforesaid
for " other educational and charitable institutions," to the benefit and for
the endowment of said institution, and there shall be located at or near the
city of Orafton, in the county of Walsh, an institution for the feeble minded,
on the grounds purchased by the secretary of the interior for a penitentiary

[Approved and

building.

ratified 1904.]

Article

7.

Addenda
The

to section 176:
legislative assembly

may

further provide that grain grown within
the state and held therein in elevators, warehouses and granaries may be
taxed at a fixed rate. [Approved and ratified 1904.]

Article

8.

The moneys of the permanent school fund and other educational funds
bonds of school corporations or of counties, or of
townships, or of municipalities within the state, bonds issued for the construction of drains under authority of law within the state, bonds of the
United States, bonds of the state of North Dakota, bonds of other states;
provided, such states have never repudiated any of their indebtedness, or on
first mortgages on farm lands in this state, not exceeding in amount one
third of the actual value of any subdivision on which the same may be loaned,
such value to be determined qy the board of appraisal of school lands. (Apshall be invested only in

proved and

ratified 1908.]

Articlb

9.

§ 158. Minimum Price of State Lands. No lands shall be sold for less than
the appraised value and in no case for less than ten dollars per acre. The
purchaser shall pay one-fifth of the price in cash, and the remaining fourfifths as follows: 'One-fifth in five years, one-fifth in ten years, one-fifth in
fifteen years and one-fifth in twentv years, with interest at the rate of not
less than six per centum, payable annually in advance.
All sales shall be
held at the county seat of the county in which the land to be sold is situate,
and shall be at public auction and to the highest bidder, after sixty days'
advertisement of the same in a newspaper of general circulation in the
vicinity of the lands to be sold, and one at the scat of government.
Such
lands as shall not have been specially subdivided shall be offered in tracts
of one-quarter section, and those so subdivided in the smallest subdivisions.
All lands designated for sale and not sold within two years after appraisal,
shall be reappraised before they are sold. No grant or patent for any such
.lands shall issue until payment is made for the same; provided, that the
lands contracted to be sold by the state shall be subject to taxation from the
date of such contract. In case the taxes assessed against any of said lands
for any year remain unpaid until the first Monday in October of the following year, then and thereupon the contracts of sale of such lands shall,
at the election of the board of university and school lands, become null
and void and ho such contract heretofore made shall be held void for
nonpayment of taxes accruing on the lands described therein; provided,
such taxes shall have been paid before this amendment takes effect; provided, further, that any school or institution land that may be required for
town site purposes may be paid for at any time and patent issued therefor.
;

[Approved and

ratified

1908.]
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Abtiolb 10.
§ 89. The supreme- court shall consist of five judges, a majority of whom
shall be necessary to form a quorum or pronounce a decision but one or
more of said judges may adjourn the court from day to day or to a day
;

certain.

[Approved and

ratified 1908.]

Ahticlb

11.

§ 158. No land shall be sold for less than the appraised value, and in no
case for less than ten dollars per acre. The purchaser shall pay one-fifth
of the price in cash and the remaining four-fifths as follows: One-fifth
in five years, one-fifth on or before the expiration of ten years, one-fifth
on or before the expiration of fifteen years, and one-fifth on or before the
expiration of twenty years, with interest payable at the rate of not less
than five per centum per annum payable annually in advance provided,
that when 'payments are made before due they shall be made at an interest
paying date, and one year's interest in advance shall be paid on all moneys
so paid. All sales shall be held at the county seat of the county in which
the land to be sold is situated, and be at public auction and to the highest
bidder after sixty days' advertisement of the same in a newspaper in general
circulation in the vicinity of the land to be sold, and also published in a
newspaper published at the county scat, and also in a newspaper published
at the seat of government.
Such lands as shall not have been especially
subdivided shall be offered in tracts of one-quarter section, and those subdivided in the smallest subdivision. All lands designated for sale and not
sold within two years after appraisal shall be re-appraised before they are
sold.
No grant or patent for such lands shall issue until payment is made
for the same provided, that the lands contracted to be sold by the state
shall be subject to taxation from the date of such contract.
In case the
taxes assessed against any of said lands for any year remain unpaid until
the first Monday in October of the following year, then and thereupon the
contract of sale for such lands shall, if the board of university and school
iands so determine, become null and void. Any lands under the provisions
of section 158 of the constitution of the state of North Dakota that have
heretofore been sold may be paid for, except as to interest, as provided
herein; provided, further, that any school or institution lands that may be
required for township purposes, may be paid for at any time and patent
;

;

it-sued therefor.

[Approved and

ratified 1910.]

Article

12.

§ 216. The following named public institutions are hereby permanently
located as hereinafter provided, each to have so much of the remaining grant
of one hundred and seventy thousand acres of land made by the United
States for " other educational and charitable institutions " as is allotted
by law, namely:
First. A soldiers' home, when located, or such other charitable institution
as the legislative assembly may determine, at Lisbon, in the county of
Ransom, with a grant >of forty thousand acres of land.
Second. A blind asylum, or such other institution as the legislative
assembly may determine, at such place in the county of Pembina as the
qualified electors of the said county may determine at an election to be held
as prescribed by the legislative assembly, with a grant of thirty thousand
acres.

Third. An industrial school and school for manual training, or such other
educational or charitable institutions as the legislative assembly may provide,
at the town of Bllendale, in the county of Dickey, with a grant of forty

thousand

acres.

Fourth. A school of forestry, or such other institution as the legislative
assemblv may determine, at such place in
of the counties of "McHenry,
«*1
vmv.i_ix,
.
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Ward, Bottineau or Rolette, as the electors of said counties may determine
by an election for that purpose, to be held as provided by the legislative
assembly.

A

Fifth.
scientific school, or such other educational or charitable institution as the legislative assembly may prescribe, at the city of Wahpeton,
county of Richland, with a grant of forty thousand acres.
Sixth.
state normal school at the city of Minot, in the county of Ward;
provided that no other institution of a character similar to any one of those
located by this article, shall be established or maintained without a revision
of this constitution.
[Approved and ratified 1910.]

A

Article 13.
land shall be sold for less than the appraised value, and in
no case for less than ten dollars per acre. The purchaser shall pay one-fifth
of the price in cash, and the remaining four-fifths as follows:
One-fifth in five years, one-fifth on or before the expiration of ten years,
one-fifth on or before the expiration of fifteen years, and one-fifth on or
before the expiration of twenty years, with interest at the rate of not less
than five per cent per annum, payable annually in advance; provided, that
when payments are made before due they shall be made at an interest paying
date, and one year's interest in advance* shall be paid on all moneys so paid.
All sales shall be held at the county seat of the county in which the land
to be sold is situated, and shall be at public auction and to the highest
bidder, after sixty days' advertisement of the same in a newspaper of general
circulation in the vicinity of the land to be sold, and one at the seat of
government. Such lands as shall not have been specially subdivided shall
be offered in tracts of one-quarter section, and those subdivided in the
smallest subdivisions. All lands designated for sale and not sold within two
years after appraisal shall be reappraised before they are sold. No grant
or patent for such lands shall issue until payment is made for the same
provided that the land contracted to be sold by the state shall be subject
to taxation from the date of contract.
In case the taxes assessed against
any of said lands for any year remain unpaid until the first Monday in
October of the following year, then thereupon the contract of sale for such
lands shall, if the board of university and school lands so determine, become
null and void. Any lands under the provisions of section 158 of the constitution of the state of North Dakota that have heretofore been ^okl. may be
paid for, except as to interest, as provided, further, that any school or institution lands that may be required for townsite purposes, school house sites,
church sites, cemetery sites, sites for other educational or charitable institutions, public parks, fair grounds, public highways, railroad right of way,
or for other railroad uses and purposes, reservoirs for the storage of water
for irrigation, drain ditches or irrigation ditches, and lands that may be
required for any of the purposes over which the right of eminent domain
may be exercised under the constitution and the laws of the state of North
Dakota, may be sold under the provisions of this section, and shall be paid
for, principal and interest, in full in advance, at the time of sale, or at any
time thereafter, and patent issued therefor, when principal and interest are

§

168.

paid.

No

[Approved and

ratified 1912.]

Article

14.

The legislative assembly is hereby authorized and empowered to provide
by law for the erection, purchasing or leasing and operation of one or more
terminal grain elevators in the states of Minnesota or
to be maintained and operated in such manner as the
shall prescribe, and provide for inspection, weighing and
received in such elevator or ^e^utors.
[Approved and

Wisconsin, or both,
legislative assembly
grading of all grain
ratified 1912.]
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PROPOSED CONSTITUTIONAL AMENDMENTS.
Passed by the Twelfth and Thirteenth Legislative Assemblies, to be Voted
on at the Next General Election.
Initiative

Chap.
Chap.

and Referendum

— Legislative.

1911 Session Laws.
101, 1913 Session Laws.

93,

A CONCURRENT RESOLUTION

for an Amendment to the Constitution
Providing for the Initiative and Referendum.

Be it resolved by the Senate of the State of North Dakota, the House of
Representatives Concurring
That the following amendment to the constitution of the state of North
Dakota, providing for the initiative and referendum, shall be referred to
the next legislative assembly to be chosen at the next general election in
said state, and with the approval of said legislative assembly to be submitted
to the qualified electors for adoption or rejection, in accordance with the
provisions of section 202 of the constitution of the state of North Dakota.
Amendment. Section 25 of article 2 of the constitution of the state of
North Dakota is hereby amended to read as follows:
§ 26. The legislative authority of the state of North Dakota shall be
vested in a legislative assembly consisting of a senate and house of representatives, but the people reserve to themselves power to propose laws and
to enact or reject the same at the polls, independent of the legislative
assembly, and also reserve power, at their own option, to approve or reject
at the polls any act, item, section or part of any act or measure passed by
the legislative assembly.
The first power reserved by the people is the
initiative, or the power to propose measures for enactment into laws,, and
at least ten per cent of the legal voters to be secured in a majority of the
counties of the state shall be required to propose any measure by initiative
petition, and every such petition shall include the full text of the measure
so proposed.
Initiative petitions shall be filed with the secretary of state
and not less than thirty days before any regular session of the legislative
assembly; he shall transmit the same to the legislative assembly as soon as
it convenes.
Such initiative measure shall take precedence over all other
measures in the legislative assembly except appropriation bills, and shall be
either enacted or rejected without change or amendment by the legislative
assembly within forty days. If any such initiative measure shall be enacted
by the legislative assembly it shall be subject to referendum petition, or it
may be referred by the legislative assembly to the people for approval or
rejection. If it is rejected or no action is taken upon it by the legislative
assembly within said forty days, the secretary of state shall submit it to the
people for approval or rejection at the next ensuing regular general election.
The legislative assembly may reject any measure so proposed by initiative
petition and propose a different one to accomplish the same purpose, and
in any such event both measures shall be submitted by the secretary of state
to the people for approval or rejection at the next ensuing regular election.
If conflicting measures submitted to the people at the next ensuing election
shall be approved by a majority of the votes severally cast for and against
the same, the one receiving the highest number of affirmative votes shall
thereby become valid, and the other shall thereby be rejected. The second
power is the referendum, or the power to order any act, item, or part of
any act to be referred to the people for their approval or rejection at the
polls, and it may be ordered (except as to laws necessary for the immediate
preservation of the public peace, health or safety), as to any measure or any
parts, items or sections of any measures passed by the legislative assembly
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either by a petition signed by ten per cent of the legal voters of the state
from a majority of the counties, or by the legislative assembly, if a majority
of the members elect vote therefor. When it is necessary for the immediate
preservation of the public peace, health or safety that a law shall become
effective without delay, such necessity and the facts creating the same shall
be stated in one section of the bill, and if upon aye and no vote in each house
two-thirds of all the members elected to each house shall vote on a separate
roll call in favor of the said law going into instant operation for the immediate preservation of the public peace, health or safety, such law shall become
operative upon approval by the governor.
The filing of a referendum petition against one or more items, sections or
parts of an act shall not delay the remainder of that act from becoming
operative. Referendum petitions against measures passed by the legislative
assembly shall be filed with the secretary of state not more than ninety days
after the final adjournment of the session of the legislative assembly which
passed the measure on which the referendum is demanded. The veto power
of the governor shall not extend to measures referred to the people. All
elections on measures referred to the people of the state shall be had at
biennial regular elections, except as provision may be made by law for a
special election or elections. Any measure referred to the people shall take
effect when it is approved by a majority of the votes cast thereon and not
otherwise, and shall be in force from the date of the official declaration of
the vote.
The enacting clause of all the initiative bills shall be, "Be it enacted by
the people of the state of North Dakota." This section shall not be construed
to deprive any member of the legislative assembly of the right to introduce
any measure. The whole number of votes for secretary of state at the
regular election last preceding the filing of any petition for the initiative
or for the referendum shall be the basis on which the number of legal voters
necessary to sign such petition shall be counted.
Petitions and orders for the initiative and for the referendum shall be
filed with the secretary of state, and in submitting the same to the people he
and all other officers shall be guided by the general laws and the act submitting this amendment until legislation shall be specially provided therefor.
This amendment shall be self executing, but legislation may be enacted to
facilitate its operation.
Initiative and referendum. 11 L.R.A.(N.S.) 1092; 33 L.RJMN.S.) 969.

Initiative and

Chap.
Chap.

Refehendum

— Constitution.

1911 Session Laws.
98, 1913 Session Laws.
89,

A CONCURRENT RESOLUTION

Amending

of North Dakota, Providing for the Future

Be

the Constitution of the State
Amendment Thereof.

Resolved by the Senate of the State of North Dakota, the House of
Representatives Concurring
1.
That
the following proposed amendment to section 202 of article 15
§
of the constitution of the state of North Dakota, be referred to the legislative
assembly to be chosen at the next general election in the state of North
Dakota, to be, if approved by said last mentioned legislative assembly, submitted to the qualified electors of the state for approval or rejection in
accordance with the provisions of section 202 of the constitution of the state
of No?th Dakota.
Amendment. Article 15, section 202, of the constitution of the state of
North Dakota is amended so as to read as follows:
it

exxiv
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§ 202. This constitution may be amended so as to read as follows:
First: Any amendment or amendments to this constitution may be proposed in either house of the legislative assembly; and if the same shall bo
agreed to by a majority of the members elected to each of the two houses,
such proposed amendment shall be entered on the journal of the house with
the yeas and nays taken thereon, and referred to the legislative assembly
to be chosen at the next general election, and shall be published, as provided
by law, for three months previous to the time of making such choice, and
if in the legislative assembly so next chosen as aforesaid such proposed
amendment or amendments shall be agreed to by a majority of all members
elected to each house, then it shall be the duty of the legislative assembly
to submit such proposed amendment or amendments to the people in such
manner and at such times as the legislative assembly shall provide; and if
the people shall approve and ratify such amendment or amendments by a
majority of the electors qualified to vote for members of the legislative
assembly voting thereon, such amendment or amendments shall become a
part of the constitution of this state. If two or more amendments shall be
submitted at the same time, they shall be submitted in such manner that the
electors shall vote for or against each of such amendments separately.
Second. Any amendment or amendments to this constitution may also be
proposed by the people by the filing with the secretary of state, at least six
months previous to a general election, of an initiative petition containing the
signatures of at least twenty-five per cent of the legal voters in each of not
less than one-half of the counties of the state.
When such petition has been
properly filed the proposed amendment or amendments shall be published
as the legislature may provide, for three months previous to the general
election, and shall be placed upon the ballot to be voted upon by the people
at the next general election. Should any such amendment or amendments
proposed by initiative petition and submitted to the people receive a majority
of all the legal votes cast at such general election, such amendment or amendments shall be referred to the next legislative assembly; and should such

proposed amendment or amendments be agreed upon by a majority of

all

the

members

elected to each house, such amendment or amendments shall become
a part of the constitution of this state. Should any amendment or amendments proposed by initiative petition and receiving a majority of all the votes

east at the general election as herein provided, but failing to receive approval
by the following legislative assembly to which it has been referred, such
amendment or amendments shall again be submitted to the people at the next
general election for their approval or rejection as at the previous general
election.
Should such amendment or amendments receive a majority of all
the legal votes cast at such succeeding general election such amendment
or amendments at once become a part of the constitution of this state. Any
amendment or amendments proposed by initiative petition and failing of
adoption, as herein provided, shall not be again considered until the expiration of six years.

Changing Name of thb Statb Blind Asylum.
Chap.
Chap.

97, 1911 Session

Laws.

95, 1913 Session Laws.

A CONCURRENT RESOLUTION

To amend Section 216 of the Constitution
of the State of North Dakota, Pertaining to Public Institutions.
Be it Resolved by the Senate of the State of North Dakota, the Houstj of
Representatives Concurring Therein
That the following proposed amendment to the constitution of the state
of North Dakota adopted by the twelfth legislative assembly, anrt by it
referred to the thirteenth legislative assembly for approval or rejection, is
hereby agreed io> and siteh amendment shall be submitted to the qualified
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electors of the state at the next general election for approval or rejection in
accordance with the provisions of section 202 of the constitution of the state
of North Dakota
Amendment. That section 216 of the constitution of the state of North
Dakota is amended to read as follows:
The following named public institutions are hereby permanently located
as hereinafter provided, each to have so much of the remaining grant of one
hundred and seventy thousand acres of land made by the United States for
" other educational and charitable institutions " as is allotted by law, viz.:
First.
soldiers' home, when located, or such other charitable institution
as the legislative assembly may determine, at Lisbon, in the county of
Ransom, with a grant of forty thousand acres of land.
Second. The school for the blind of North Dakota, at Bathgate, in the
county of Pembina, with a grant of thirty thousand acres.

A

Third. An industrial school and school for manual training or such other
educational or charitable institution as the legislative assembly may provide
at the town of Elleudale, in the county of Dickey, with a grant of forty

thousand acres.
Fourth. A school of forestry, or such other institution as the legislative
assembly may determine, at the city of Bottineau, in the county of Bottineau.
Fifth. A scientific school, or such other educational or charitable institution as the leprislative assembly may prescribe, at the city of Wahpeton,
county of Richland, with a grant of forty thousand acres.
Sixth.
A state normal school at the city of Minot, in the county of
Ward provided, that no other institution, of a character similar to any one
of those located by this article, shall be established or maintained without
a revision of this constitution. [Approved March 10, 1913.]
;

State Aid fob Highways.
Chap. 91, 1911 Session Laws.
Chap. 100, 1913 Session Laws.

A CONCURRENT RESOLUTION

Amending section 185 of the Constitution
of the State of North Dakota, Relating to State Aid in the Construction
and Improvement of Public Highways.

Be it Resolved by the Senate of the State of North Dakota, the House
of Representatives Concurring:
The following proposed amendment to the constitution of the state of
North Dakota adopted by the twelfth legislative assembly of the state of
North Dakota, and by it referred to the thirteenth legislative assembly of
said state for approval or rejection, is hereby agreed to, and such amendment
shall be submitted to the qualified electors of the state at the next general
election for approval or rejection in accordance with the provisions of section
202 of the constitution of the state of North Dakota.
Amendment to constitution. That section 185 of article 12 of the constitution of the state of North Dakota is hereby amended to read as follows
§ 185. Neither the state nor any county, city, township, town, school
district or any other political subdivision shall loan or give its credit or
make donations to or in aid of any individual, association or corporation,
except for necessary support of the poor, nor subscribe to or become the
owner of the capital stock of any association or corporation, nor shall the
state engage in any work or internal improvement unless authorized by a
two-third vote of the people provided, that the state may appropriate money
in the treasury or to be thereafter raised by taxation for the construction
or improvement of public highways.
[Approved February 27, 1913.1
;
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Terminal Elevators Within the Statb.
Chap.
Chap.

90, 1911 Session
104, 1913 Session

Laws.
Laws.

A CONCURRENT RESOLUTION Amending

the Constitution of the State of
North Dakota, Empowering the Legislative Assembly to Provide by Law
for Erection, Leasing, Purchasing and Operating Terminal Elevators in the
State of North Dakota.

Be it Resolved by the Senate of the State of North Dakota, the House
of Representatives Concurring:
That the following proposed amendment to the constitution of the state of
North Dakota adopted by the twelfth legislative assembly of the state of
North Dakota, and by it referred to the thirteenth legislative assembly
of said state for approval or rejection, is hereby agreed to, and such amendment shall be submitted to the qualified electors of the state at the next
general election for approval or rejection in accordance with the provisions
of section 202 of the constitution of the state of North Dakota.
Amendment. The legislative assembly is hereby authorized and empowered
to provide by law for the erection, purchase or leasing and operation of one
or more terminal grain elevators in the state of North Dakota, to be maintained and operated in such manner as the legislative assembly shall prescribe, and provide for inspection, weighing and grading of all grain received
in such elevator or elevators.
[Approved March 10, 1913.]
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PROCLAMATION
Admitting the State of North Dakota
INTO THE UNION
[Issued by President Harrison Nov.

2,

1889.]

Whereas, The congress of the United States did, by an act approved on the
twenty-second day of February, one thousand eight hundred and eighty-nine
provide that the inhabitants of the territory of Dakota might, upon the
conditions prescribed by said act, become the states of North Dakota and

South Dakota; and
Whereas, It was provided by said act that the area comprising the territory
of Dakota should, for the purposes of the act be divided on the line of the
seventh standard parallel produced due west to the western boundary of said
territory and that the delegates elected as therein provided to the constitutional convention in districts north of said parallel should assemble in convention at the time prescribed in the act at the city of Bismarck and
Whereas, It was provided by the said act that the delegates elected, as
aforesaid, should, after they had met and organized, declare on behalf of the
;

people of North Dakota that they adopt the constitution of the United States
whereupon the said convention should be authorized to form a constitution
and state government for the proposed state of North Dakota; and
Whereas, It was provided by said act that the constitution so adopted
should be republican in form and make no distinction in civil or political
rights on account of race or color, except as to Indians not taxed, and not be
repugnant to the constitution of the United States and the principles of the
declaration of independence; and that the constitution should, by an ordinance irrevocable without the consent of the United States and the people of
said states, make certain provisions prescribed in said act; and
Whereas, It was provided by said act that the constitutions of North
Dakota and South Dakota should respectively incorporate an agreement, to
be reached in accordance with the provision of the act for an equitable division
of all property belonging to the territory of Dakota, the disposition of all
public records, and also for the apportionment of the debts and liabilities of
said territory, and that each of said states should obligate itself to pay its
proportion of such debts and liabilities the same as if they had been created
by such states respectively; and
Whereas, It was provided by said act that the constitution thus formed
for the people of North Dakota should, by an ordinance of the convention
forming the same, be submitted to the people of North Dakota, at an election
to be held therein on the first Tuesday in October, one thousand eight hundred
and eighty-nine, for ratification or rejection by the qualified voters of said
proposed state, and that the returns of said election should be made to the
secretary of the territory of Dakota, who with the governor and chief justice
thereof, or any two of them, should canvass the same, and if a majority of the
legal votes cast should be for the constitution, the governor should certify the
result to the president of the United States, together with a statement of the
cxxnll
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votes cast thereon, and upon separate articles or propositions and a copy of
said constitution, articles, propositions and ordinances; and
Whereas, It has been certified to me by the governor of the territory of
Dakota, that within the time prescribed by said act of congress a constitution
for the proposed state of North Dakota has been adopted and the same ratified
by a majority of the qualified voters of said proposed state in accordance with
the conditions prescribed in said act; and
Whereas, It is also certified to me by said governor that at the same time
that the body of said constitution was submitted to a vote of the people, a
separate article numbered 20 and entitled " prohibition " was also submitted
and received a majority of all the votes cast for and against said article as
well as a majority of all the votes cast for and against the constitution and

was adopted; and
Whereas, A duly authenticated copy of said constitution, article, ordinances and propositions, as required by said act has been received by me;
Now, therefore, I, Benjamin Harrison, president of the United States of
America, do,

in

accordance with the provisions of the act of congress afore-

and proclaim the fact that the conditions imposed by congress
on the state of North Dakota to entitle that state to admission to the union,
have been ratified and accepted and that the admission of the said state

said, declare

is now complete.
In testimony whereof I have hereunto set my hand and caused the seal of the
United States to be affixed. Done at the city of Washington, this second
day of November, in the year of our Lord one thousand eight hundred and
eighty-nine and of the Independence of the United States of America the

into the union

one hundred and fourteenth.
Bbnj. Harrison.

By the

President:

James

G. Blaine,
Secretary of State,
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222
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(See at end of constitution.)
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_
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(Sched. fi 26.)
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(Sched. i 14.)
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POLITICAL CODE
This act shall be known as the political code of the state of
§ 1. Title.
North P;i)«-nta, and is divided into chapters as follows:
Adoption of Political Code not unconstitutional because embracing more than one »ubject
iribune Co. v. Barnes, 7 N. D. 591, 75 N. W. 904.

CHAPTER

1.

OF THE STATE AND THE POLITICAL RIGHTS AND DUTIES
OF ALL PERSONS SUBJECT TO ITS JURISDICTION.

THE SOVEREIGNTY

The sovereignty
§ 2. Territorial jurisdiction, limitations on.
diction of this state extends to all places within its boundaries as

and

juris-

established

but the extent of such jurisdiction over places that have
been or may be ceded to, purchased, or condemned by the United States, is
qualified by the terms of such cession or the laws under which such purchase
or eoiidem nation has been or may be made.
[R. C. 1905, § 2; R. C. 1895, § 2.)
Juris§ 3. Legislative consent to purchase of lands by United States.
diction over.
The legislative assembly consents to the purchase or condemnation by the United States of any tracts within this state for the purpose of
erecting forts, magazines, arsenals, dock yards and other needful buildings,
upon the express condition that all civil process issued from the courts of this
state, and such criminal process as may issue under the authority of this state
against any person charged with crime may be served and executed thereon
in the same manner and by the same officers, as if the purchase or condemnation had not been made.
[R. C. 1905, § 3; R. C. 1895, § 3.]
by the constitution,

As to similar provision
Cas. No. 14.SB7.

in Cal. Pol. Code, | 34, sec

United State*

v.

Cornell, 2 Mason.

60. Fed.

United States
United States
may
which to establish a military post provided, that legal process, civil and
irirainal, of this state shall extend over such land acquired by the United States
to establish a military post, in all cases in which exclusive jurisdiction is not
vested in the United States, and in all cases of crimes not committed within
the limits of such reservation.
[R. C. 1905, § 4; R. C. 1895, ch. 81, § 1; R. C.

§ 4. Jurisdiction ceded. Jurisdiction is hereby ceded to the
over any tract of land that
hereafter be acquired by the
on

;

1899, § 4.]

Property ceded to state by United States. That the state of North
may accept from the United States any military reservation, Indian
reservation, and all property connected therewith, that the United
States may cede or transfer to the state of North Dakota, subject to any
conditions and requirements which congress may impose.
[1913, ch. 210, § l.J
§ 6. Charge of property ceded.
That upon the cession of any military
reservation or Indian school reservation to the state of North Dakota by
the United States, as provided for in section 5, it shall be the duty of the
State Board of Trustees of Public Property to take charge of and care for
the property until otherwise provided by law; and the governor is hereby
directed to receipt to the United States for any personal property transferred
§ 5.

Dakota
school

to

the state.
[1913, ch. 210, § 2.]
§ 7. Rights over persons enumerated.
The state has the following rights
over persons within its limits, to be exercised in the eases and in the manner

provided

by law:
s
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POLITICAL CODE.

§§ --11
1.

To punish

Sovereignty of Stale.

for crime;

2. To imprison or confine for the protection of the public peace or health,
or of individual life or safety;
3. To imprison or eonfine for the purpose of enforcing civil remedies;
4. To establish custody and restraint for the persons of idiots, lunatics,
drunkards and other. persons of unsound mind;
5. To establish custody and restraint of paupers for the purposes of their

maintenance
6. To establish custody and restraint of minors unprovided for by natural
guardians for the purposes of their education, reformation and maintenance;
7. To require services of persons, with or without compensation, in military
duty, in jury duty, as witnesses, as township or village officers, in highway
labor, in maintaining the public peace, in enforcing the service of process,
in protecting life and property from fire, pestilence, wreck or flood, and in
such other cases as are provided by law. [R. C. 1905, § 5 R. C. 1895, § 5.]
;

1. Enhancing penaltv for crimes committed by habitual criminals or prior offenders.
34 L.R.A. 398; 24 L.R.A. (N.S.) 432.
Constitutionality of statutes reducing term of imprisonment for good behavior. 34
L.R.A. 509; 1 L.R.A. (N.S.) 520.
Legislative control of extent of punishment. 35 I*R.A. 562.
Delegation of power to determine place of confinement of prisoners committed for crime.
42 L.R.A. (N.S.) 978.
Kqual protection as to punishment. 14 L.R.A. 584.
Constitutionality of statute punishing escape by reimprisonment for term dependent
upon length of original term. 22 L.R.A.(N.S.) li23.
As to similar provision in Cal. Pol. Code, f 37, see People v. Collins, 105 Cal. 504, 30

Pac. 16.
3. Constitutionality of imprisonment for debt.
34 L.R.A. 634.
of statute providing for imprisonment for breach of contract of labor or rentaL
21 L.R.A.(N.S.) 242.
of statute providing for imprisonment for beating board bill.
21 L.R.A. (N.S.)
259.
4. Confinement of one acquitted of crime by reason of insanitv.
1 L.R.A. (N.S. I 540;
25 L.R.A.(N.S.) 946.
6. State guardianship of children.
15 L.R.A. 593.
Commitment of infants to reformatories without conviction of crime. 16 L.R.A. 691.
Restraint on freedom of infant as impairment of child's constitutional rights. 18
L.R.A.(N.S.) 886.
7. Right of state to require service of witness without compensation.
39 L.R.A. 115.
Constitutionality of statute permitting court to appoint expert witnesses. 33 L.R.A.
(N.S.) 917.

The original and ultimate right to all
§ 8. Original and ultimate title.
property, real or personal, within the limits of this state is in the state.
[R. C. 1905, § 6; R. C. 1895, § 6.]
All property, real and personal, within
§ 9. Property escheats when.
the limits of this state, which does not belong to any person or to the United
States, belongs to the state. Whenever the title to any property fails for want
[R. C. 1905, § 7 R. C. 1895,
of heirs or next of kin, it reverts to the state.
;

§

7.]

Escheat defined.

12 L.R.A. 529.
what is and proceedings to perfect. 29 Am. Dec. 232.
Is judicial proceeding necessary to effect escheat.
15 L.R.A.(N.S.) 379.
Right of state to contest will so as to escheat the property. 2 L.R.A. (N.S.) 643.
Termination of right to declare escheat bv death of alien or transfer in his lifetime.
9 L.R.A. (N.S.) 186.

The state may acquire
§ 10. Acquisition by taxation and assessment.
property by taxation in the modes authorized by law. [R. C. 1905, § 8; R. C.
1895, § 8.]

As

to similar provision in Cal. Pol. Code, § 50, see People v. Washington, 36 Cal. 658
rel. Kimberly v. De La Guerra, 40 Cal. 311; Van Valkenburg v. Brown, 43
Am. Rep. 136; Lyons v. Cunningham, 66 CaL 42, 4 Pac. 938.
.

People ex

Cal. 43, 13

§ 11.
acquire
the

right of eminent domain. It may acquire or authorize others to
to property, real or personal, for public use in the cases and in
provided by law. [R. C. 1905. § 9; R. C. 1895, § 9.]

By

title

mode
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POLITICAL CODE.

§§ 12-16

Who are the people. The people, as a political body, consist
Of citizens who are electors.
Of citizens not electors.
[R. C. 1905, § 10; R. C. 1895, § 10.]
The citizens of the state arc:
§ 13. Who are citizens.
1. All persons born in this state and residing within it, except the children
of transient aliens and of alien public ministers and consuls;
2. All persons born out of this state and who arc citizens of the United
States and residing within this state.
[R. C. 1905, § 11 R. C. K95, § 11.]
§ 12.

1.

2.

;

Domicil of consul. 45 L.R.A. r>87.
As to similar provision in Cal. Pol. Code, 8 51, see People
Lyons v. Cunningham, 66 Cal. 42, 4 Pac. 938.
§ 14.
dence.

v.

Washington, 36 Cal. 658;

Res dence, rules for determining. Every person has in law a resiIn determining the place of residence the following rules are to be

observed
1.

or

It is

the place where one remains when not called elsewhere for labor
temporary purpose, and to which he returns in seasons of

other special or

repose

There can be only one residence;
residence cannot be lost until another is gained;
4. The residence of the father during his life, and after his death the residence of the mother, while she remains unmarried, is the residence of the unmarried minor children
5. The residence of the husband is presumptively the residence of the wife;
6. The residence of an unmarried minor who has a parent living cannot be
changed by either his own act or that of his guardian;
[R. C.
7. The residence can be changed only by the union of act and intent.
1905, § 12
R. C. 1895, § 12.]
Domicil or residence when boundary line runs through dwelling. 10 L.RA.(N.6.)
2.

3.

A

;

874.

Domicil, definitions of, and how ascertained. 59 Am. Doe. 111.
As to similar provision in Cal. Pol. Code, $ 52, subd. 1, see Hanson v. Graham, 82 Cal.
L.R.A. 127, 23 Par. 56; Re Weed. 120 Cal. 634, 53 Pac. 30.
S. Gaining new domicil or residence before abandoning occupation of old residence, by
pnrchasins or hiring property in new locality with intention of establishing permanent
residence tliere.
33 L.R.A.(N.S.) 766.
When docs nonresidenee of person intending to leave permanently begin for purpose
of attachment or exemption.
L.R.A. (N.S.) 778.
1
Is a domicil lost bv abandonment without intention of returning, before acquiring a
new one. 40 L.R.A.I S'.S.) 986.
A? to similar provision in Cal Pol. Code, i 52, subd. 3, sec Huston v. Anderson, 145
Ca!. 320, 78 Pac. C26.
1 Domicil of minors. 89 Am. St. Rep. 278.
Agreement by parent as to domicil of child. 27 LJELA. 61.
As to similar provision in Cal. Pol. Code, § 52, subd. 4, see Re Vance, 92 CaL 195, 28
Pac. 229: Luck v. Luck. 92 Cal. 653, 28 Pac. 7S7.
5. Domicil of married women.
84 Am. St. Rep. 27; 85 Am. St. Rep. 559.
As to Bimilnr provision in Cal. Pol. Cod*», 8 52, subd. ft, Bee Moffatt v. Moffatt, 5 Cal.
880: Dow v. Gould & C. Silver Min. Co., 31 Cal. 629
First Nat Bank v. Bruce, 94 Cal.
77. 29 Pac. 488.
7. Loss or chanpe of domicil.
32 Am. Dec. 427. 48 Am. St. Rep. 711.
Chancre of domicil as affected by removal for benefit of health. 9 L.R.A. (N.S.) 115H.
Going to another state, county, or district to teach school or preach, as affecting a
ehange of domicil or residence. 22 L,R.A.(N.S.) 996.
As to similar provision in Cal. Pol. Code, § 52, subd. 7, sec People v. Pcralta, 4 Cal.
175; Dow v. Gould & C. Silver Min. Co., 31 Cnl. 629; Re Donovan. 104 Cal. 623. 38 Pac.
456; Re Weed, 120 Cal. 634. 53 Pac. 30; De Tolna v. De Tolna, 135 Cal. 575, 67 Pac.
1045; Huston v. Anderson, 145 Cal. 320, 78 Pac. 626; Sheehan v. Scott, 145 Cai. 684, 79
1.

631. 7

;

Pac. 350.

the state subject to its jurisdiction. Every person
subject to its jurisdiction and entitled to its protection.
[R. C. 1905, § 13; R. C. 1895, § 13.]
As to similar provision in Cal. Pol. Code, i 54, see People v. Raymond, 34 Cal. 492:
Spreekels v. Hawaiian Commercial & Sunar Co.. 117 Cal. 377, 19 Pac. 353.
Allegiance is the obligation of fidelity and obedient
§ 16. Allegiance,
which every citizen owes to the state.
[R. C. 1905, § 14; R. C. 1895, § 14.]
8 15. All persons within
while within this state is

o
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§ 17. Allegiance

may

be renounced.

Legislaiwe Assembly.

Allegiance

may

be renounced by a

change of residence.

[R. C. 1905, $ 15; R. C. 1895, § 15.]
to similar provision in Cal. Pol. Code, $ Sfi, sec Re Look Tin Sing, 10 Sawy. 353, 21

As

Fed. 905; Browne v. Dexter, 66 Cal. 39, 4 Pac. 913.
§ 18. Persons not cit'aens. Persons in this state not
1. Citizens of other states; or,
2. Aliens.
[R. C. 1905, § 16; R. C. 1895. § 16.]

ita citizens,

are either:

As to similar provision In Cal. Pol. Cod<«, § 57, subd. 2, see Walther v. Kabolt, 30
Cal. 1S3; De Tolna v. De Tolna, 135 Cal. 57:>, (57 Pac. 1045.
§ 19. El'gib'lity to office. Every elector is eligible to the office for which
he is an elector, except when otherwise specially provided; and no person
is eligible who is not such an elector.
[R. C. 1905, $ 17; R. C. 1895, § 17.]
Ki^ht to hold otlice as a privilege or immunity of a citizen of the United Statea, 14
L.R.A. 580.

As to similar provision in Cal. Pol. Code, § 5S, sec Walther v. Raholt, 30 Cal. 1S5.
ghts and duties of citizens not electors. An elector has no rights
§ 2?.
or duties bevond those of a citizen not an elector, except the right and duty of
holdi?-'* and electing to office.
[R. C. IJ'05, § 18 R. C. 1895, > 18.]
As to similar provision in Cal. P«!. Code. § 50, see People v. Wnsltinjrton. 36 Cal. 659.
A citizen of the United
§ 21. Rghts and dutes of citizens of other states.
States who is not a citizen of this state has the same rights and duties as a
citizen of this state not an elector.
[R. C. 1905, § 19; R. C. 1895, § 19.]

R

:

:

CHAPTER

2.

CONGRESSIONAL DISTRICTS.
The state- of North Dakota is
§ 22. State divided into three districts.
hereby divided into three congressional districts, each of which is entitled to
elect one representative to the congress of the United States.
[1911, ch. 100,
§

1.]

§ 23. First district denned. The counties of Pembina, Cavalier, Towner,
Ramsey, Walsh, Nelson, Grand Forks, Steele, Traill, Cass, Ransom, Sargent
and Richland shall constitute the first congressional district. [1911, ch. 100,
§

2.)

§ 24. Second district defined. The counties of Bottineau, Rolette, McHenry,
Pierce, Benson, Sheridan, Wells, Eddy, Foster, Griggs, Stutsman, Barnes,
Kidder, Burleigh, Emmons, Logan, Mcintosh, La Moure and Dickey shall constitute the second congressional district.
[1911, ch. 100, § 3.]
The counties of Divide, Burke, Renville,
§ 25. Tlrird district defined.
Ward, Mountrail, Williams, McKenzie, McLean, Dunn, Mercer, Oliver, Billings,
Stark, Morton, Hettinger, Bowman and Adams shall constitute the third

congressional district.

[1911, ch. 100, § 4.]

CHAPTER
THE LEGISLATIV
Article

1.
2.

3.

4.
5.

Artk

E

3.

ASSEMBLY.

Meeting and Organization of the Legislative Assembly, §§ 25-33.
Legislative Officers and Employes, §§ 34-43.
Senatorial and Representative Districts and Legislative
Apportionment, § 44.
Printing and Distriiu tion of Laws and Documents, §§ 45-108.
Engrossing and Enrolling Bills, §§ 109, 110.

].— Meetino and Organization of the Legislative Assembly.

$ 23. Legislative
meet at the seat of

assembly meets, when. The legislative assembly shall
government at twelve o'clock noon on the first Tuesday
6
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after the first Monday in January in the vear next following the election of
the members thereof.
[Const. § 53; R. C.*1905, § 20; R. C. 1899, § 20.)
§ 27. Secretary of senate and chief clerk of house to make roll of members.
It shall be the duty of the secretary of the senate and the chief clerk of the"
house, at the opening of each session of the legislative assembly to make a

of the members of their houses respectively to whom certificates
have been issued by the proper officers, which certificates shall be
by such secretary and chief clerk, and the same shall be prima facie
evidence of the right to membership of the person certified therein to be
elected for all purposes of the organization of either branch of the legislative
assembly.
[R. C. 1905, § 21; Pol. C. 1877, ch. 2, § 14; R. C. 1899, § 21.]
§ 28. Legislative sessions called to order by secretary and chief clerk.
In all cases the secretary of the senate and chief clerk of the house serving
at the close of a session shall remain in office until the organization of the
nest regular session of the legislative assembly, and at twelve o'clock noon
on the day appointed by law for the meeting of the legislative assembly the
said officers, or in the absence of either, then some member or other person
appointed by the members present, shall call the members of their respective
houses so enrolled to order, when the members may proceed to the election
of the necessary officers.
The term of office of all officers of the senate and
house of representatives shall expire with the close of the session at which
they were elected, except the secretary of the senate and the chief clerk of
the house for the purposes herein designated.
[R. C. 1905, § 22 ; Pol. C. 1877,
ch. 2. § 15; R. C. 1899,
§ 22.]
29.
offenses.
Each house may punish by
Punishment
by each house for
§
imprisonment, as for contempt, a breach of its privileges or the privileges of
its members; but only for one or more of the following offenses:
1. Knowingly arresting a member or officer of the house, or procuring such
member or officer to be arrested in violation of his privilege from arrest.
2. Disorderly conduct
in the immediate view of the house and directly
tending to interrupt its proceedings.
3. Refusing to attend and be examined as a witness either before the house,
or a committee thereof, or before any person authorized to take testimony
in legislative proceedings.
4. Giving or offering a bribe to a member, or attempting by menace or
other corrupt means or device, directly or indirectly, to control or influence
a member in giving his vote, or to prevent his giving the same but the term
of imprisonment which such house may impose for any contempt specified in
this section shall not continue beyond thirty days, no** extend beyond the
same session of the legislative assembly. [R. C. 1905, § 23 Pol. C. 1877, ch. 2,
§ 4; Const. § 48; R. C. 1895, § 23.]
Every person who shall be guilty of
§ 30. Contempt a misdemeanor.
any contempt specified in the preceding section shall also be deemed guilty
of a misdemeanor and on conviction thereof shall be punished by imprisonment not exceeding six months, or by fine not exceeding five hundred dollars,
or by both, at the discretion of the court.
[R. C. 1905, § 24; Pol. C. 1877,
ch. 2, § 5
R. C. 1899, § 24.]
and officers of the legislative
§ 31. Administering oath to members
assembly.
The speaker of the house and the president of the senate, the
governor, or any of the judges of the supreme or district courts are authorized
'o administer the oath of office to the members and officers of the respective
bodies.
[R. C. 1905, § 25; Pol. C. 1887, ch. 2, § 6; R. C. 1895, § 25.]
Any member
§ 32. Chairman of committee may administer oath, when.
of the senate or house of representatives, while acting as chairman of a comniittee of the house of which he is a member, shall have authority to administer
"aths to such persons as shall be examined before the committee of which he
is a member.
[R. C. 1805, § 26; Pol. C. 1887, ch. 2, § 9; R. C. 1899, § 26.]
correct roll

of election
tiled

;

;

;
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Each house

Legislative Assembly.

judge of member's qualifications.
In case the right of any person to a seat in either house of the legislative
assembly shall l>«> contested, the right of such person to a seat as aforesaid
shall be detenu;;
by the house in which he claims such seat as a member;
and each house shall in all cases be the sole judge of the qualifications of its
members. [R. C. 1905, § 27; Pol. C. 1877, ch. 2, § 9; R. C. 1899, § 27.]
§ 33.

Contested seats.

sole

I

Article

2.

— Legislative

Officers and Employes.

and employes; compensation. The following shall be the
and employes of the senate and the house of representatives of the

§ 84. Officers
officers

legislative assembly, with the

compensation as herein provided for:

For the senate:

A

president pro tempore, whose compensation shall be two dollars per day.
secretary, whose compensation shall be six dollars per day.
assistant secretaries, whose compensation shall be five dollars per day.
One enrolling and engrossing clerk, whose compensation shall be five dollars
per day.
Three assistant enrolling and engrossing clerks, whose compensation shall
be four dollars per day.
One voucher clerk and bookkeeper, whose compensation shall be four dollars
per day.
One stenographer, whose compensation shall be five dollars per day.
One sergeant-at-arms, whose compensation shall be five dollars per day.
One door-keeper, whose compensation shall be four dollars per day.
One messenger, whose compensation shall be four dollars per day.
One postmaster, whose compensation shall be four dollars per day.
Six pages, whose compensation shall be two dollars per day.
One proofreader, whose compensation shall be five dollars per day.
One chaplain, whose compensation shall be three dollars per day.
Two janitors, whose compensation shall be four dollars per day.
One watchman, whose compensation shall be four dollars per. day.
One cloak room attendant, whose compensation shall be four dollars per
day.
One bill clerk, whose compensation shall be four dollars per day.
One door-keeper for gallery, who shall act as assistant to the sergeant-atarms, whose compensation shall be four dollars per day.
One assistant bill clerk, whose compensation 6hall be four dollars per day.
One clerk of judiciary committee, whose compensation shall be five dollars
per day.
One clerk of appropriations committee, whose compensation shall be five
dollars per day.
One clerk of state affairs committee, whose compensation shall be five
dollars per day.
One journal clerk, who shall be under the supervision of the secretary of
the senate and whose compensation shall be five dollars per day.
One assistant journal clerk, whose compensation shall be five dollars per
day.
Eight clerks who shall be expert in stenography and typewriting, to perform clerical duties for senators and committees, each five dollars per day.
The journal of the senate shall be completed and indexed by the secretary
of the senate within ten days after adjournment thereof, and for such completion and indexing he shall be allowed the sum of fifty dollars.
For the house of representatives:
A speaker, whose compensation shall be two dollars per day.

One

Two
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One chief clerk, whose compensation shall be six dollars per day.
assistant clerks, whose compensation shall be five dollars per day.
One voucher clerk and bookkeeper, whose compensation shall be four
dollars per day.
One ehief enrolling and engrossing clerk, whose compensation shall be
five dollars per day.
Three assistant enrolling and engrossing clerks, whose compensation shall
be four dollars per day.
One stenographer, whose compensation shall be five dollars per day.
One sergeant-at-arms, whose compensation shall be five dollars per day.
One bill clerk, whose compensation shall be five dollars per day.
One assistant bill clerk, whose compensation shall be four dollars per day.
Two door-keepers, whose compensation shall be four dollars per day, and
who shall be assistants to the sergeant-at-arras.
One gallery door-keeper, whose compensation shall be four dollars per day.
One clerk for judiciary committee, whose compensation shall be five dollars

Two

per day.

One clerk for appropriations committee, whose compensation shall be five
per day.
One clerk for state affairs committee, whose compensation shall be five
dollars per day.
Two messengers, whose compensation shall be four dollars per day.
One postmaster, whose compensation shall be four dollars per day.
One chaplain, whose compensation shall be three dollars per day.
Eight pages, whose compensation shall be two dollars per day.
Four janitors, whose compensation shall be four dollars per day.
One watchman, whose compensation shall be four dollars per day.
One cloak room attendant, whose compensation shall be four dollars per
dollars

day.

One journal clerk, whose compensation shall be five dollars per day, and
who shall be under the supervision of the chief clerk of the house.
One assistant journal clerk, whose compensation shall be four dollars per
day.

Twelve clerks, who shall be expert in stenography and typewriting, to
perform clerical duties for members of the house and committees, each five
per day.
The journal of the house shall be completed and indexed by the chief clerk
of the house within ten days after the adjournment thereof, and for such
completion and indexing he shall be allowed the sum of fifty dollars.
[1907,
eh. 164, § 1; R. C. 1905, § 28; 1899. ch. 104, § 1
R. C. 1899, § 28; 1901, ch.
dollars

;

117.]

Applicability to nonoonstitutional officer of constitutional provision against increase
of salary of officer during his term of office.
26 J,.R.A.(N.S.
289.
Change of salary of deputy or other subordinate, as violation of contititutional provision against change of salary of public officer during terra of office.
37 L.R.A.(N.S.)
)

388.

No employes of the legislature other
be paid, except by a resolution of the
or house of representatives. [1907, ch. 164, § 2.]
Oath. The officers of each house shall be
§ 36. Officers, how elected.
elected by a roll call vote of the members thereof, at such times after the
meeting of such house as the members thereof shall deem proper, and they
*hall be required to take and subscribe the oath prescribed in section 211 of
the constitution.
Neither house shall transact any business other than the
election or appointment of officers, until such officers are elected or appointed
pro tem.
[R. C. 1905, § 29; 1899. ch. 104, 2; R. C. 1899, § 29.]
Senate must be composed at all tunes of two classes of senators, as nearly equal in

§ 35. Other employes by resolution.
*han those provided by section 34 shall

senate

number as

practicable.

State ex

rel.

Williams

v.

Meyer, 20 N. D. 628, 127 N. \V. 834.

Digitized by

Google

POLITICAL CODE.

§§ 37-42

Legislative Assembly.

§ 37. Salaries, how audited and paid. The respective amounts due each
clerk, officer or employe so employed and appointed shall be audited and paid
out of the state treasury upon an account certified as correct by the presiding
officer of the respective houses, duly attested by the secretary and chief clerk
thereof, and when so audited and attested the state auditor is authorized and
directed to draw his warrants therefor upon the state treasurer. [R. C. 1905.
§ 30: 1890, ch. 86, § 6; 1895, ch. 76, § 4; R. C. 1899, § 31.]
§ 38. Discharge of officers, clerks and employes. Whenever any officer, clerk
or employe through neglect or incompetency shall fail properly to discharge
the duties of his office or position, it shall be the duty of the respective body
to declare the office or position vacant and to fill the vacancy so created.
[R. C. 1905, § 31 1890, ch. 86, § 6; 1895, ch. 76, § 5; R. C. 1899, § 32.]
§ 39. Secretary of senate and chief clerk of house to keep journals, preserve and file documents. It shall be the duty of the secretary of the senate
and chief clerk of the house of representatives, to keep correct journals of
the proceedings of their respective houses to have the custody of all records,
accounts, and other papers committed to them, and at the close of each session
of the legislative assembly to deposit for safe keeping in the office of the?
secretary of state all books, bills, documents, resolutions and papers in the
possession of the legislative assembly, correctly labeled, folded and classified,
and generally to perform such duties as shall be assigned them by their
respective houses; provided, that the journals need not be deposited as above
provided until they are fully completed and indexed. [R. C. 1905, '§ 32; Pol.
C. 1877, ch. 2, § 12; R. C. 1895, § 33.]
§ 40. Secretary of senate and chief clerk of house to prepare and index^
journals. It shall be the duty of the secretary of the senate and the chief
clerk of the house at the close of each session to prepare for the press and
superintend the publication of the journals of the proceedings of the respective houses, and to affix an index thereto and to transcribe into a book kept
for that purpose the documents accompanying the messages of the governor,
or by him sent to either house, other than those entered in the journal, or the
documents reported to either branch of the legislative assembly by any
public officer of the state in pursuance of law, for which service they shall be
allowed the compensation provided in section 34. The state auditor is hereby
instructed to draw his warrants on the state treasurer in favor of each of
said officers for such sum on proof being made that the record has been
completed and the journals indexed as above required. [R. O. 1905, § 33
Pol. C. 1877, ch. 2, § 13; 1883, ch. 79, § 1 1885, ch. 110. § 1; R. C. 1899, § 34.]
§ 41. Either house may remove its officers. It shall be competent at anytime during a session of the legislative assembly for either house by a majority
vote to remove from office any of the officers or employes provided for in this
article but in case of the removal of any officer by either house his place shall
be filled by an election viva voce and in all elections under the provisions
of this article for officers of either house of the legislative assembly a majority
of all votes cast shall be necessary to a choice.
[R. C. 1905, § 34; Pol. C.
1877, eh. 2, § 17; R. C. 1899, § 35.}
§ 42. Legislative expense; appropriation.
There is hereby appropriated
out of any moneys in the state treasury as a standing and continuing appropriation, such sum or sums as may be necessary to pay the mileage and per
diem of the members of the legislative assembly, the per diem of officers and
employes of the legislative assembly, the expense of investigating committees
when authorized by the legislative assembly, necessary postage, express,
telegrams, telephone and such other miscellaneous expense as may be authorized by the legislative assembly, except printing.
[1913, ch. 28, § 1; R. C.
1905, § 35; 1891, ch. 8, §§ 1, 2; R. C. 1899, § 36.]
;

;

;

:

;

;

Appropriation

L.K.AJN.S.) 409.

for

expenses of ]egi*lntive committee to attend public function.
1

1

in
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§ 43. Supplies and postage. That the secretary of state be authorized and
directed to furnish such supplies and postage to the legislative assembly upon
the requisition of members of the senate and house, the chief clerk of the
house and the secretary of the senate. The expense involved in the carrying
out of this resolution is hereby authorized from the general fund of the
state as a proper charge against legislative expense.
[1911, ch. 84.]
This was a joint resolution, the preamble reading as follows
"Whereas it ia necessary that the members of the legislature be provided with stationery Hesk supplies,
postage and necessary articles involving the expenditure of funds, and Whereas, it i»
the custom of legislative bodies to provide for these neceasary expenses in the transaction of the business of the legislative assembly."
Enforcing payment of alimony aa imprisonment for debt. 34 L.R.A. 665; 17 L.R.A.
(N.S.) 1140.
:

.

Article

3.— Senatorial and Representative Districts and Legislative
Apportionment.

Until otherwise provided by law
§ 44. State legislative apportionment.
tinder the terms of the constitution, the legislative assembly of the state of
North Dakota shall until the end of 1914 consist of fifty senators and one
hundred and twelve representatives, and shall thereafter consist of fortynine senators and one hundred and thirteen representatives, and the senatorial and representative districts of the state shall be formed, and the senators and representatives be apportioned as follows:
(1) The eastern part of the county of Pembina, now constituting the first
legislative district, shall be added to find become a part of the second legislative district, and the said second legislative district is hereby renumbered
and shall hereafter be, and become known as the first legislative district, and
the term of the senator from the district so enlarged and renumbered shall
continue for the period for which he was elected as senator of the second
legislative district, and the said first legislative district shall in November.
1914, elect his successor for a term of but two years, and the said district
consisting of the county of Pembina shall be entitled to one senator and three
representatives.
(2) The second district shall consist of the city of Kenmare and that
portion of Ward county situated and being in townships 154, 155 and 15fi
of ranges 85, 86 and 87; township 157 of ranges 84, 85, 86 and 87; township 158 of range 87; townships 159 and 160 of ranges 87, 88 and 89; and
township 161 of range 88, and shall be entitled to one senator and one representative.
(3) The third district shall consist of the townships of Perth, Latona, Adams.
Silvesta. Cleveland, Norton, Vesta, Tiber, Medford, Vernon, Golden, Lampton. Eden. Rushford, Kensinpton, Dundee, Opps. Prairie Center, Fertile, City
of Park River, village of Edinburg, village of Conway, village of Hoople. village of Pisek, village of Adams, Pairdale, Glenwood, Kinloss, Shepherd.
Sauter and Dewey, in the county of Walsh, and be entitled to one senator
and two representatives.
(4) The fourth district shall consist of the townships of Forest River,
village of Forest River, Walsh Centre, Grafton, city of Grafton, Farraington.
Ardoek, village of Ardoek, Harriston, Oakwood. Martin. Walshville, Pulaski.
Acton, city of Minto, and St. Andrews, in the county of Walsh, and be
entitled to one senator and one representative.
(5) The fifth district shall consist of the townships of Gilby, Johnstown.
Srrabane. Wheatfield. Hegton, Arvilla, Avon. Northwood, city of North wood.
Lind. Grace. Larimore, city of Larimore, Elm, Grove, Agnes, Inkster, city
of Inkster. Elkmount, Plymouth, Niagara, Moraine, Lagan Centre, and Loretta. in the county of Grand Forks, and be entitled to one senator and one
n-presriitative.
The sixth

district shall

consist of the third, fourth, fifth and sixth
now constituted, and the townships of

wards 'of the city of Grand Forks, as
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Faulkner, Harvey, Turtle River, Ferry, Rye, Blooming, Mekinock, Lakeville
and Levant, in the county of Grand Forks, and be entitled to one senator and
one representative.
(7) The seventh district shall consist of the first, second and seventh wards
of the city of Grand Forks, as now constituted, and the townships of Grand
Forks, Brenna, Oakville, Chester, Pleasant View, Fairfield, Allendale, Walle,
Bentru, Americus, Michigan, Union, Washington, and the first and second
wards of the city of Reynolds, in the county of Grand Forks, and be entitled
to one senator and one representative.
(8) The eighth district shall consist of the county of Traill, and be entitled
to one senator and three representatives.
(9) The ninth district shall consist of the township of Fargo and the city
of Fargo, in the county of Cass, and the fractional township number one
hundred and thirty-nine, range forty-eight and be entitled to one senator

and three representatives.
(10) The tenth district shall consist of the townships of Noble, Wiser,
Harwood, Reed, Barnes, Stanley, Pleasant, Kenyon, Gardner, Berlin, Raymond, Mapleton, village of Mapleton. Warren, Normania, Bell, Harmony,
Durbin, Addison, Davenport, village of Davenport, Casselton, and the city
of Casselton, in the county of Cass, and be entitled to one senator and two
representatives.
(11) The eleventh district shall consist of the townships of Gunkle, Rush
River. Hunter, Arthur, Amenia, Everest, Maple River, Leonard, Dows, Erie,
Empire, Wheatland, Gill, Walburg, Watson, Page, Rich, Ayr, Buffalo, the village of Buffalo, Howes, Eldred, Highland, Rochester, Lake, Cornell, Tower, Hill,
Clifton, and Pontiac, in the county of Cass, and be entitled to one senator
and two- representatives.
(12) The twelfth district shall consist of the townships of Eagle, Abererombie. village of Abercrombie, Dwight, Ibsen, Centre, Mooreton, Brandenburg, village of Great Bend, Summit, Fairmount, village of Fairmount, Devillo,
Laraars, Waldo, Greendale, and the city of Wahpeton, iu the county of Richland, and be entitled to one senator and two representatives.
(13) The thirteenth district shall consist of the county of Sargent, and be
entitled to one senator and two representatives.
(14) The fourteenth district shall consist of the county of Ransom, and
be entitled to one senator and two representatives.
(15) The fifteenth district shall consist of the townships of Baldwin, Dazey,
Laketown, Pierce, Uxbridge, Edna, Rogers, Grand Prairie, Minnie Lake.
Anderson, Hobart, Potter, village of Dazey, village of Wimbledon, village of
Sanborn, city of Valley City, township one hundred forty -three, range
fifty-six
township one hundred forty-three, range fifty-eight township one
hundred forty-two, range fifty-eight; township one hundred forty-one,
range fifty-eight township one hundred forty-one, range fifty -nine ; township
one hundred forty-one, range sixty-one; and township one hundred forty,
range fifty-eight, in the county of Barnes, and shall be entitled to one senator
and one representative.
(16) The sixteenth district shall consist of the counties of Steele and
Griggs, and be entitled to one senator and three representatives.
(17) The seventeenth district shall consist of the county of Nelson, and
be entitled to one senator and two representatives.
(18) The eighteenth district shall until the end of 1914 consist of the
townships of Cypress, Byron, Lynden, Dresden, Langdon, city of Langdon,
South Dresden, Grey, Clenila, Huron, Moscow, Waterloo, Elgin, Perry, Billings, Nekoma, Storlie, Banner, Trier, Gordon, Henderson, Nekonia village,
Sievert, Sarles village, Bruce, and Minto, in the county of Cavalier, and
shall be entitled to one senator and one representative, and thereafter the
district shall consist of all of the county of Cavalier, including that portion
;

;

;
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comprised within and in this act numbered as the
then be entitled to

and

shall in

November, 1914,

fiftieth district,

elect

and

shall

one senator and three

representatives.

The nineteenth district shall consist of the county of Rolette, and be
one senator and two representatives.
bo
(20) The twentieth district shall consist of the county of Benson, and
entitled to one senator and two representatives.
(21) The twenty-first district shall consist of the county of Ramsey, and
be entitled to one senator and three representatives.
(22) The twenty-second district shall consist of the county of Towner, and
be entitled to one senator' and two representatives.
(23) The twenty-third district shall consist of the county of Stutsman,
and shall be entitled to one senator and four representatives.
(24) The twenty-fourth district shall consist of the county of La Moure,
and shall be entitled to one senator and two representatives.
(25) The twenty-fifth district shall consist of the county of Dickey, and be
entitled to one senator and two representatives.
(19)

entitled to

The twenty-sixth district shall consist of the counties of Emmons
and be entitled to one senator and four representatives.
The twenty-seventh district shall consist of the county of Burleigh,
and be entitled to one senator and three representatives.
(28) The twenty-eighth district shall consist of the county of Bottineau,
and shall be entitled to one senator and four representatives.
(29) The twenty-ninth district shall consist of the city of Minot and that
portion of Ward county situated and being in townships 151, 152 and 153
of ranges 81, 82, 83, 84, 85, 86 and 87
townships 154, 155 and 156 of ranges
81, 82, 83, and 84, and township 157 of ranges 81, 82 and 83, and shall be
entitled to one senator and four representatives.
(30) The thirtieth district shall consist of the city of Mandan and all of
that portion of the county of Morton situated and being in township 130 of
ranges 85 and 86 township 131 of ranges 84, 85 and 86 township 132, ranges
83, 84, 85 and 86; township 133 of ranges 82, 83, 84, 85 and 86; township 134
of ranges 79, 80, 81, 82, 83, 84, 85 and 86
townships 135 and 136 of ranges
79, 80. 81, 82, 83, 84 and 85; township 137 of ranges 79, 80, 81, 82 and 83:
township 138 of ranges 80, 81, 82 and 83; townships 139 and 140 of ranges
81, 82, 83, aud be entitled to one senator and three representatives.
(31) The thirty-first district shall consist of the county of Stark, and be
entitled to one senator and three representatives.
(32) The thirty-second district shall consist of the counties of Eddy and
Foster, and be entitled to one senator and two representatives.
(33) The thirty-third district shall consist of the county of Wells, and be
entitled to one senator and two representatives.
(34) The thirty-fourth district shall consist of the townships 155, 156, 157
and 158, north of range 75 west, and also townships 155, 156, 157, 158 and
159, north of ranges 76, 77, 78 r 79 and 80, in the county of McIIenry, and
be entitled to one senator and one representative.
(35) The thirty-fifth district shall consist of the county of Sheridan and
be entitled to one senator and one representative.
(36) The thirty-sixth district shall consist of the counties of Mcintosh
and Logan, and shall be entitled to one senator and three representatives.
(37) The thirty-seventh district shall consist of the townships of Walcott,
Colfax, Barrie, Helendale, Sheyenne, Viking, Garbourg, Freeman, West End,
(26)

and Kidder,
(27)

;

;

.

;

;

Homestead, Grafton, Antelope, Danton, Garfield, Dexter, Wyndmere, village
of Wyndmere, Balford, Liberty, Brightwood, town of Hankinson, Elma,
Durr, city of Lidgerwood, Moran and Grant, in the county of Richland, and
be entitled to one senator and two representatives.
13
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The thirty-eighth
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district shall consist of the

townships of Weimer,

Mansfield,
Noltinieir,
Alta, Oriska, Springvale, Cuba, Green. Herman,
Meadowlake, Svea, Scandia, Norman, Binghampton, Raritan, Thordenskjold,
Oakville, Spring Creek, Rosebud, Greenland, village of Litchville, village of
Nome township one hundred forty, range sixty-one township one hundred
thirty-nine, range fifty-eight; and township one hundred thirty-eight, range
fifty-eight, in the county of Barnes, and be entitled to one senator and one
;

;

representative.
(39) The thirty-ninth district shall consist of the counties of Billings and
Bowman (including the counties of Slope and Golden Valley if created from
the territory of Billings county) and shall be entitled to one senator and
three representatives.
(40) The fortieth district shall consist of the counties of Burke and Divide,
and be entitled to one senator and three representatives.
(41) The forty-first district shall consist of the counties of Williams and
McKenzie, and shall be entitled to one senator and five representatives.
(42) The forty-second district shall consist of the county of Pierce, and
shall be entitled to one senator and two representatives.
(43) The forty-third district shall consist of the county of Renville, and
shall be entitled to one senator and one representative.
(44) The forty-fourth district shall consist of the county of Mountrail, and
shall be entitled to one senator and two representatives.
(45) The forty-fifth district shall consist of townships 151, 152, 153 and
154, north of ranges 75, 76, 78, 79 and 80 in the county of McHenry, and shall
be entitled to one senator and one representative.
(46) The forty-sixth district shall consist of the counties of McLean and
Stevenson (if created, from the territory of McLean county) and shall be
entitled to one senator and three representatives.
(47) The forty-seventh district shall consist of that portion of Morton
county situated and being in townships 130. 131, and 132, of ranges 87, 88,
89 and 90; townships 133 and 134 of ranges 87, 88, 89 and 90; townships
135 and 136 of ranges 86, 87, 88, 89 and 90; townships 137, 138, 139 and 140
of ranges 84. 85, 86, 87, 88, 89 and 90, and shall be entitled to one senator
and two representatives.
(48) The forty-eighth district shall consist of the counties of Mercer, Oliver
and Dunn, and be entitled to one senator and three representatives.
(49) The forty-ninth district shall consist of the counties of Adams and
Hettinger, and be entitled to one senator and two representatives.
(50) The fiftieth district, consisting of the townships of Hope, Freemont,
Olga, Loam, Hay, Harvey, Manilla, Easby, Alma. East Alma, Montrose,
Oxford, Mount Carmel, village of Milton and Osnabrock village, in the
county of Cavalier, is hereby re-numbered and shall hereafter be known as
the fiftieth district, and shall until the end of 1914 be entitled to one senator
and one representative, and the term of the senator elected for the district
so re-numbered shall continue until the end of 1914, and with the expiration
of 1914 the said fiftieth district shall cease to exist and the territory comprised
in this district shall be added to and become a part of the eighteenth legislative district, which will then include all of the county of Cavalier.
[1911,
ch. 256; 1909, ch. 6; 1907, ch. 165; R. C. 1905, § 36; Const. § 214; 1890, ch.
1, § 1; R. C. 1899, § 37; 1901, ch. 143.]
Senate muet be composed at all time of two classes of senators as nearly equal in
number as practicable. State ex rel. Williams v. Meyer, 20 N. D. 628, 127 N. W. 834.

Akticlk

4.

— Printing

and Distribution of Laws and Documents.

§ 45. Printing commission. The secretary of state, state treasurer and state
auditor shall be ex officio commissioners of public printing during their terms
of office respectively. [R. C. 1905, § 37; 1890, ch. 119, § 1; R. C. 1899, § 38.}
Power of board to make contract for public printing extending beyond its own term.
29 L.K.A.(N.S.) 655.

•
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The printing of the state is hereby divided into
and second to be let in one contract, and the third, fourth
separate contracts as follows:
1. The printing of bills, resolutions and other documents for the use of
and incident to the legislative assembly shall constitute the first class.
2. The printing and binding of the journals of the senate and house of
representatives shall constitute the second class.
i. The printing and binding of executive and public documents and reports
>liall constitute the third class.
4. The printing and binding of the volume of laws, with the joint resolutions, which shall be included in said volume, shall constitute the fourth
§ 46. Classes of printing.

five classes,

and

the

first

fifth classes in

elass.
5. The printing of all blanks, circulars and other miscellaneous job work
necessary for the use of the executive departments, other than such as are
printed in pamphlet form and not entering into the volumes of executive
-ioeuments, and all printing not included in the foregoing classes shall confute the fifth class. [K. C. 1905, § 38; 1890, ch. 119, § 2; R. C. 1899, § 39.]
The commissioners of public printing shall
§ 47. Proposals for printing.
at least six months immediately preceding each regular session of the legislative assembly advertise for four weeks successively in two daily papers in
the state, one of which shall be at the seat of government, inviting sealed
proposals for doing all printing and binding required by the. legislative

and by the several state departments for the two succeeding years
'•ommencing with the first day of January next following the date of the
ontract, and such bids shall specify at what per cent below the maximum
rates severally prescribed in the next section the bidder will perform the work
and furnish the stock. [R. C. 1905, § 39; 1890, ch. 119, § 3; R. C. 1899, § 40.1
iissembly

•

As to reception of bids or changing the same, sec section 99.
§ 48. Maximum prices for composition, press-work, binding and paper.
The following prices are hereby established as the maximum prices for doing
such

work

Composition: Sixty cents for each one thousand ems of plain composition;
one thousand ems of figure work; one dollar and twen'y
••cuts for each one thousand ems of rule and figure work.
Press-work: For the first one hundred impressions of form, one dollar,
.md twenty-five cents for each additional one hundred impressions or fraction
thereof
one side of the sheet of flat cap, folio or medium, two pages on bill
work, and eight pages of pamphlet or journal work, or fraction thereof, to
constitute a form.
Folding and pasting on the first and fifth classes, for one fold, eight cents
per hundred sheets; for two folds on one sheet, twelve cents per hundred
sheets; for two folds and pasting and tipping, twenty-five cents per one
hundred sheets, including trimming. On the second, third and fourth classes,
when no charge is made for binding, ten cents per one hundred of eight pages
ninety cents for each

—

or fraction thereof.

For stitching for all classes, including folding, collating, stabbing, stitching
trimming per one hundred copies, for eight pages or less, thirty-five cents
one hundred copies, and for each additional signature of eight pages,
ten cents per one hundred copies.
For binding for all classes, including folding, collating, stabbing, stitching
and pamphlet covering f»r books of eight pages or less, per one hundred
••rtpies, forty cents; for each additional signature of eight pages, ten cents
per one hundred copies; if sewed instead of stitched, twelve cents per one
hundred copies for each additional signature.
For binding: Book-work in tar board covered with paper, leather backs,
Irttr-rfd on back with ink, in addition to the pamphlet binding, thirty-five
'•••Ms per volume.

and
per
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For binding book-work in cloth, gilt lettering on back, in addition to
pamphlet binding, thirty-five cents per volume.
For binding in full law sheep, and lettering, in addition to the pamphlet
binding, seventy-five cents per volume.
The printing under the fifth class, which includes miscellaneous job work
for the executive departments and other miscellaneous printing not covered
by this article shall be under the control of the commissioners of printing,
who shall secure the same at the lowest rates and upon the most advantageous
terms.
For printing blank books, either ruled and printed or ruled without
printing, the paper used to be sized and calendered, and of standard brands
Cap paper, eighteen pounds to the ream, plain ruled, half-bound, one dollar
and twonty-five cents per quire ditto, printed heads, one dollar and seventyfive cents per quire
ditto, plain ruled, extra full bound, two dollars per
quire; ditto, printed heads, two dollars and fifty cents per quire.
Demy paper, twenty-eight pounds to the ream, ruled, half-bound, one dollar
and fifty cents per quire ditto, printed heads, two dollars per quire ditto,
plain ruled, extra full bound, two dollars and fifty cents per quire; ditto,
printed heads, three dollars per quire.
Medium paper, thirty-six pounds to the ream, plain ruled, half-bound, two
dollars per quire ditto, printed heads, two dollars and fifty cents per quire
ditto, plain ruled, extra full bound, three dollars per quire; ditto, printed
heads, three dollars and fifty cents per quire.
Medium paper, forty pounds to the ream, plain ruled, extra full bound,
four dollars per quire; ditto, printed heads, four dollars and fifty cents per
;

;

;

;

;

quire.

Super-royal paper, fifty-four pounds to the ream, plain ruled, extra full
bound, four dollars and fifty cents per quire ditto, printed heads, five dollars
per quire. [R. C. 1905, § 40; 1890, ch. 119, § 4; R. C. 1899, § 41.]
§ 49. Paper, quality, price. All paper used for printing and binding of
whatever nature shall be standard weights and grades and approved by thf
commissioners of printing. The maximum price of sized' and calendered
book paper shall be ten cents per pound of linen ledger paper, twenty-five
cents per pound; common flat paper, eighteen cents per pound; best bond
paper, twenty -five cents per pound.
[R. C. 1905, § 41; 1890, ch. 119, § 4:
R. C. 1899, § 42.]
§ 50. Proposals, how made. Bond required. Each proposal shall be in
writing sealed and addressed to the secretary of state, and shall be accompanied by a bond, executed in due form by the bidders, with at least two good
and sufficient sureties, satisfactory to the commissioners, in the penal sum of
four thousand dollars, conditioned for the faithful performance pursuant to
this article of such class or classes of the state printing as may be awarded
to him, and for the payment, as liquidated damages by such bidder to the
state of any excess of cost over the bid of such bidder, which the state may be
obliged to pay for such work by reason of the failure of such bidder to
complete his contract. No bid unaccompanied by such bond shall be considered, and the right is reserved to the commissioners to reject any bid
made by any other than regularly established and thoroughly competent
printers, and shall also have the right to reject any or all bids if in their
judgment the best interests of the state would be subserved thereby. [R. C.
;

;

1905, § 42; 1890, ch. 119, § 5; R. C. 1899, § 43.]
As to requirement of a bond, see also section 96.
Rights under statute or ordinance requiring award to lowest bidder.

26 L.RJL 707.

Discretion in choosing between bidders for public contract. 38 L.R.A. (N.S.) 653.
Elements to be considered in determining responsibility of bidder for public contract.

38 L.RJUN.S.) 672.
Remedy of lowest bidder
L.RJMN.S.) 126.

for refusal of authorities to

award contract to him.

30
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Opening of bids. Awards. The commissioners, or any two of them,
shall within two days after the expiration of the term for receiving proposals
as aforesaid, and not later than the first Tuesday after the first Monday in
August proceed to open in public all such proposals received by them and
to award the contract for each class of printing to the lowest bidder therefor,
§ 51.

subject to the reservations of the preceding section; provided, that nothing
herein contained shall be construed so as to prevent the same person from

becoming contractor for two or more classes of printing, if he shall be the
If two or more persons bid the same, and the lowest
any class, or classes of printing, the commissioners shall award the
contract to such one or more of them as in their opinion will best subserve
the interests of the state.
[R. C. 1905, § 43; 1890, ch. 119, § 6; R. C. lS'JD,
lowest bidder therefor.
price for

§44.]

As to reception of bids or changing the same, see section 00.
Work of the first class shall be
§ 52. Bills to be printed; how; calendar.
printed in first-class calendered paper, from small pica type, with single
space between each line, the printed pages to be thirty-three ems pica wide

and fifty-five ems pica long; five hundred copies of each bill or resolution
shall be printed unless otherwise ordered by resolution of either branch of
the legislative assembly.
Copies of every bill or resolution shall be furnished for the files of each member of the legislative assembly, and may be
procured by any person by applying either in person or in writing to the
bill clerk of the branch of the legislative assembly in which such bill or
resolution originated.
calendar of bills and resolutions introduced and
referred shall be printed daily for the use of the members of the legislative
assembly and for distribution. Such calendar shall be printed on sized and
calendered paper, set solid in eight point type, two columns thirteen ems
wide, in pages of sufficient length to contain a brief synopsis of each bill
or resolution introduced and referred on that day, the number of each bill
or resolution, the name of the person introducing the same, the name of
the committee to whom referred, the number of each bill that day passing
either branch of the legislative assembly and messaged to the other, and the
statement of the final disposition of any bill or resolution on that day made.
The synopsis of bills and resolutions to be so printed in such calendar, and
such other matter to be printed therein as hereinbefore provided, shall be
edited by a clerk to be employed for such purpose by the branch of the
legislative assembly in which such bill or resolution is introduced or in which
the action respecting such measure is had.
Such synopsis or statement of
any bill or resolution, as published in such calendar, shall not exceed ten
printed lines in length. Such daily calendar shall be distributed and mailed
in guch number and manner as bv resolution of either branch of the legislative assembly determined.
[1913, ch. 202, § 1; R. C. 1905, § 44; 1890.
ih. 119, § 7; R. C. 1899, § 45.]
The journals of the legislative
§ 53. Journals to be printed; how.
assembly shall be printed on first-class sized and calendered paper of not
less than forty pounds to the ream, size 25x38, eight point type set solid
in lines of twenty-one ems pica long, and there shall be no rules or slugv
set between sub-headings or paragraphs; the printed page to be forty -threems pica in length. The journals shall be delivered daily for the use of

A

members of the legislative assembly, and nothing shall be charged f<><
composition or correction, or reimposition of the same matter for the bourn
nor shall extra charge for composition be made when extra
Copies of the journal of any da\
additional copies are ordered printed.
may be procured by application made personally or in writing to the bi'!
One thousand copies only
clerk of either branch of the legislative assembly.
of the journal of each branch of the legislative assembly shall be printed,
the

journals,

unless

otherwise ordered by resolution of either branch of such legislative
2
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[1913, ch. 202, § 2; R. C. 1905, § 45; 1890, ch. 119, § 8; E. C.

1899, § 46.]

§ 64. Executive documents, how printed. The pamphlets and volumes of
executive or public documents and reports shall be printed on first-class sized
and calendered paper of not less than forty pounds to the ream, size 25 x 38,
from long primer type, set solid; provided, that extracts and tabular work
may be set in brevier or smaller type, the printed pages to be twenty-five
ems pica in width and forty-three ems pica in length. The reports of the
officers of the various departments, required to be made out for the use of the
legislative assembly and for the information of the public, shall be printed
and bound as elsewhere in this article provided, and the various reports,
communications and other documents shall be reimposed and form the volumes
of executive and public documents.
There shall be no charge for the
composition of matter used in the volumes of executive documents or as
separate pamphlets, or as parts of reports that are to be used, or have been
previously used and paid for in the pamphlet form provided, that the order
for the same is given before the forms of type are distributed; but the
maximum rate of one dollar for reiraposition of each form of eight pages
may be allowed. The volumes of the executive documents shall be paged
consecutively, and the reports therein made up in as close and compact
order as is consistent with good workmanship, without intervention of
unnecessary blanks or separate title or half title pages, and at the conclusion
of each volume there shall be an index referring to the particular page at
which each separate document commences. The commissioners shall determine
what reports and documents shall be printed in pamphlet form, and the
number of copies of each report or document when not specified by law.
There shall be printed and bound three hundred copies of each volume of the
executive documents. fR. C. 1905, § 46; 1890, ch. 119, § 9; R. C. 1899, § 47.]
§ 55. Laws, how printed. The laws specified in the fourth class shall be
printed in substantially the same form as to type, paper and form, as is
prescribed for the printing of public documents in the preceding section.
[R. C. 1905, § 47; 1890, ch. 119, § 10; R. C. 1899, § 48.]
The commissioners of public
§ 56. Expert, duties and compensation of.
printing may employ an expert, familiar with all classes of printing, the
material used therein, measuring the work done and computing the price to
be paid therefor, for such period of time each year as may be necessary for
the performance of the duties devolving upon him, whose duty it shall be to
confer and advise with such commissioners relative to advertising and letting
contracts, to examine all work and supplies for the purpose of ascertaining
whether the same conforms to the contract, to examine all accounts for public
printing for the purpose of determining whether- the charges contained in
such accounts are correct, and to report the result of his examination to the
commissioners and to perform such other duties as may be required of him
by the commissioners. He shall receive the sum of six dollars per day for each
day in which he is engaged in such employment, to be audited by the auditor
upon the certificate of the commissioners and paid out of the state treasury
as in other cases.
[R. C. 1905, § 48; R. C. 1895, § 49.]
§ 57. Printing, how done. All printing shall be done by established printing houses in this state, which shall have been doing business in the state
not less than one year, and all work shall be executed in a style consistent
with good workmanship and with due reference to economy.
[R. C. 1905.
R. C. 1899, § 50.]
§ 49; 1890, ch. 119, § 11
;

;

Requiring printing to be done within state not unconstitutional
Barnes, 7 N. D. 591, 75 N. W. 004.

Tribune Co.

v.

Duty of commissioners in case of failure on contract. If from
death or any unforscen cause there shall be a failure on the part of any
successful bidder to execute his contract, the commissioners, or a majority
§ 58.
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If any
of them, may enter into a contract with the next lowest bidder.
commencing upon his contract fails to execute the work
embraced therein with reasonable expedition, and in a suitable manner, the
commissioners may notify him for reasons they may specify that his contract
is cancelled, and they may then contract with some other person to do the
work at the lowest. practicable rate; provided, that the commissioners may
give written notice to any contractor who is delaying the execution of the
work in a manner they may deem unreasonable, that the same must be
completed within a specified time, and for failure to complete the same
within the time specified, that for every twenty-four hours delay thereafter
the contractor shall suffer a penalty of one-quarter per cent to be deducted
from the net amount of the printing so delayed.
[R. C. 1905, § 50; 1890,
eh. 119, § 12; R. C. 1899,
§ 51.]
§ 69. Number of volumes to be printed and style of binding. Five hundred
volumes of the laws required by this article to be printed shall be bound in
full law sheep, and fifteen hundred copies shall be half bound.
The volumes
of executive documents provided for in section 54 of this article shall be bound
in half binding.
Two hundred copies of the biennial reports of the state
auditor, state treasurer, commissioner of insurance and superintendent of
public instruction shall be bound in cloth, the remainder authorized by law,
to be bound in pamphlet form, unless otherwise ordered bv the commissioners
of printing.
[R. C. 1905, § 51 1890, eh. 119, § 18; R. C. 1899, § 52.]
All contractors under
§ 60. Unnecessary delay, how extension granted.
the provisions of this article shall promptly and without unnecessary delay
execute all orders issued to them by the legislative assembly, or either
branch thereof, or by the commissioners of printing on behalf of the executive
officers of the state; and the laws and volumes of public documents shall be
delivered to the secretary of state within seventy days, and the journals of
the two houses of the legislative assembly within sixty days after the index
shall have been made out and delivered to the contractor; provided, that
the commissioners may on good cause shown extend the time, not exceeding
twenty days, for the execution of his contract.
[R. C. 1905, § 52; 1890,
eh. 119, § 14; R. C. 1899, § 53.]
The com§ 61. Commissioners may reject inferior printing and work.
missioners may reject any and all printing that is not done in a workmanlike manner, or with good material and with ordinary promptness; and may
require contractors to present specimen pages of the type they propose to use,
and may reject the same, in their discretion, and require new material, and
their ruling and determination shall he final and conclusive ou the contractor.
Only good, clean and satisfactory work shall be accepted, and it must be
done within a reasonable time.
To accomplish this end the commissioners
may withdraw the work from any contractor for unreasonable delay, or for
neglect or refusal to use new material, if so required, or for neglect or
refusal to furnish good, clean, or satisfactory work, and may, by their agent
or otherwise, go into the open market and contract for and have the same
done; and if by reason thereof the cost of having any such work done is
greater than the original contract price, the excess shall be charged to and
collected from the original contractor, or shall be made payable by and collated from the bondsmen of such original contractor; and the action of
til" commissioners in this matter shall be
final and conclusive upon such
'•ontractor and his sureties.
[R. C. 1905, § 53; 3890, ch. 119, § 15; R. C.
contractor after

;

1895, § 54.]

The secretary of
§ 62. Legislative journals, who keep and furnish copy.
'he senate and the chief clerk of the house shall keep a journal of the proceedings of their respective houses, and furnish a copy immediately upon each
laily adjournment to the contractor for printing the same, who shall print and
•i^iver the same at the commencement of the next day's session for the use
19
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of the members of the legislative assembly
the number of copies of each daily
journal to be determined by resolution of each branch of the legislative assembly. After being read in the house to which the journals respectively belong,
and examined and compared with the minutes of the record of bill clerk, or the
clerk having charge of the record of bills, memorials and joint resolutions,
and in the presence and with the sanction of the house, corrected as found
and declared to be correct, the proceedings of each day shall be attested by
the secretary and chief clerk, and immediately thereafter delivered to the
printer of the journals, who shall make the authorized corrections, if any,
and print the sheets for the bound volumes of the journal.
After the journals shall have been printed, corrected, revised and properly indexed two bound copies of each, which shall be in half morocco, shall
be filed and deposited with the secretary of state, who shall carefully preserve the same, and shall attach thereto his certificate showing the date of
such delivery to him and attesting that such journals are the identical and
official journals delivered to him by the secretary of the senate and clerk of
the house of representatives, and such records shall be and constitute the
true and authentic journal. [1913, ch. 201, § 1 R. C. 1905, § 54; 1890, eh. 119,
§ 16; 1899, § 55.]
Enrolled statutes not impeached bv journals. Power v. Kitching, 10 N. D. 2.">4. 8ft
N. W. 737; Narrepand v. Brown County, 14 S. D. :i57. 5 N. W. 602.
§ 63. Copies of laws and journals to be furnished printer, by whom.
The secretary of state shall furnish a true and accurate copy of the laws
as they may be demanded by the printer thereof, and the secretary of the
senate and the chief clerk of the house shall each furnish for the printer, who
is bound by his contract to print the same, copies of the journal, bills, reports
and other papers and documents without unnecessary delay and no contractor
shall be accountable for any delav occasioned bv the want of such copy.
[R. C. 1905, § 55; 1890, ch. 119, § 17; R. C. 1899, § 56.]
All laws printed
§ 64. Authentication of laws, memorials and resolutions.
or published by authority of this state shall be printed or published without
any certificates or additions to the same, except the word " approved " and
the date of such approval, and in each volume of the session laws hereafter
published there shall be a general certificate made by the secretary of state
to the effect that all laws, memorials and resolutions contained therein have
been compared by him with the originals thereof, in his office, and that they
are correct copies.
(R. C. 1905, § 56; 1890, ch. 119, § 18; R. C. 1899, § 57.]
§ 65. Governor's messages, how printed and number. All regular messages
from the governor and all inaugural messages of the governor-elect shall be
printed, in pamphlet form and there shall be printed in such form for the
governor 's use five hundred copies, and for the use of the legislative assembly
two thousand copies without arty order by either house for the printing
thereof.
[R. C. 1905, § 57; 1890, ch. 119, § 19; R. C. 1899. § 58.]
There shall be printed
§ 66. Biennial and special reports, how printed.
one thousand copies of the biennial reports of the state auditor, commissioner
of agriculture and labor, two thousand copies of the report of the superintendent of public instruction, six hundred copies of the annual report of the
commissioner of insurance, five hundred copies of the annual report of the
state examiner, one thousand copies of the annual report of the state treasurer; and five hundred copies of the biennial and annual reports of other
state officers and public boards required to make reports, except where
otherwise specified by law provided, that on request of the commissioner of
agriculture and labor, such request to be approved by the governor, there shall
be printed separately in pamphlet form such parts of the biennial report of
Maid commissioner of agriculture and labor, or such special papers or articles
in connection therewith, and such crop reports or other papers or pamphlets
from time to time as such commissioner and the governor may jointly re com
;

P.

;
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mend for such separate publication and the number of copies to be printed
each of said separate publications, crop reports or other papers or
pamphlets shall be determined by the commissioner of agriculture and labor
[R. C. 1905. § 58; 1890, ch. 119. § 20; 1893, eh. 95,
and the governor jointly.
§ 9; 1897, ch. 75; R. C. 1899, § 59; 1903. chs. 185, 187.]
67.
Journals
and
laws,
number printed. There shall be printed one
§
hundred and fifty copies of each journal for the daily use of the legislative
assembly and three hundred copies of the bound edition which shall be in half
binding; provided, that the legislative assembly may by resolution increase
such number; two thousand copies of the session laws and joint resolutions
shall be printed in one volume and bound in accordance with the provisions
of this article. [R. C. 1905, § 59; 1889, ch. 124; R. C. 1899, § 60.]
The commissioners of
§ 68. Authority to increase number of laws, etc.
public printing shall have authority to increase the number of session laws
authorized by law to be printed to not exceeding three thousand copies, which
shall be disposed of by the secretary of state according to law.
The commissioners shall also have authority to increase the number of the bound
editions of the journals of the legislative assembly to five hundred.
The
commissioners may also authorize the printing of an extra number of such
statistical, historical or immigration documents, maps and pamphlets as may
be deemed of value to the state, when the same shall have first been approved
by the governor.
[R. C. 1905, § 60; 1899, ch. 124; R. C. 1899, § 60; 1903,
;

of

ch. 33.]

Laws, how printed. In addition to the official and authenticated
of the session laws, to be published, the secretary of state shall cause
to be printed a popular edition of the session laws of each session in th<^
following form
Type to be of eight point size, set solid, thirteen ems pica
wide, two columns to the page of forty-two ems pica in- length, with appropriate headings
paper to be of number one grade print paper of the basis
of 24 x 36 inches, thirty -five pounds to the ream the printed page to be 6 x 9
inches; binding to be wire stitching and the cover to be of paper, of the
grade and weight now used and specified for the departmental reports, and
there shall be three thousand copies printed.
[1913, ch. 198, § 1.]
The secretary of state is hereby required to furnish
§ 70. Distribution.
copies of the unauthenticated edition of the session laws at the actual cost
of the same, plus ten per cent and postage, and it shall be the duty of the
county auditor of each county to receive applications for copies of said
popular edition and forward same together with the purchase price to the
office of the secretary of state.
[1913, ch. 198, § 2.]
It is hereby expressly provided that
§ 71. Authentication, not required.
the secretary of state shall not be required to procure a copyright nor
authenticate this edition, but shall cause the same to be published and distributed with due care and ready for distribution on or before the fifteenth
day of April next following the session of the legislature. [1913, ch. 198, § 3.]
§ 72. Commissioners have charge of all printing paid for by the state.
The commissioners shall have charge of all the printing and binding required
to be done for the several departments of the government
receive the proper
orders for the same, and have the same properly executed according to law;
keep a record of all work ordered from the several contractors under the law,
and of all printing and binding ordered by the legislative assembly; examine
and supervise the work of printing in progress, and see that it is executed
with due economy to the state; make or authorize to be made the necessary
indices for the volumes of the executive documents and reports; examine all
accounts for printing and binding that may be presented, and adjust the
same according to the terras of the contracts and in accordance with law and
such rulings as may be determined by the commissioners.
No printing
required by any state officer as provided under this article shall be paid for
§ 69.
edition

:

;

;

;
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unless the same shall have first been authorized by the legislative assembly
[R. C. 1905, § 61; 1890, eh. 119, § 22;
or by the commissioners of printing.
R, C. 1895, § 61. J
§ 73. Copies of documents to accompany bills for printing. Every contractor for public printing shall file and preserve one copy of each document
or other matter printed by him for the state, which he shall deliver to the
commissioners of printing at the same time the completed work is delivered
In the account submitted
together with a memorandum bill of the same.
for the payment of the work the contractor shall at the same time submit
his order for the work and state specifically the nature of the work performed,
the number of copies, the number of ems of composition, the extra charge,
if any, for rule or figure and rule and figure work
the number of impressions
of press work, the cost of folding and binding and any other charges for which
he claims payment; and if there is a charge for any alterations or changes
from copy, the proofs of original composition and changes must be presented.
[R. C. 1905, § 62; 1890, ch. 119, § 23; K. C. 1899, § 62.]
When the account of
§ 74. Printing accounts, how cert fled and paid.
any contractor under this article shall have been adjusted, the commissioners
shall certify the same to the state auditor, who on receipt thereof shall draw
his warrant upon the state treasurer for the amount thereof provided, that
in the current execution of such contracts the commissioners are empowered,
in their discretion, to deliver to such contractor a certificate for an amount
not exceeding seventy-five per cent of completed work upon the contractor
filing with the commissioners a statement of the amount of work done, for
which amount the state auditor shall give his warrant upon the state treasurer to such contractor.
[R. C. 1905, § 63; 1890, ch. 119, § 24; R. C. 1899.
;

;

§ 63.]

Claim apainst state for public printing. 42 L.R.A. 59.
§ 75. Distribution of journals and executive documents. Each member and
of the legislative assembly, for himself and each clerk of a court
of record, and each county auditor, for the use of their offices respectively,
is entitled to one copy of each journal, and the volumes of the executive
documents. Each university, college, academy or other literary institution
within the state is entitled to one copy of the general laws passed at each
session of the legislative assembly and also to the volumes of executive documents. fR. C. 1905, § 64; 1890, ch. 119, § 25; R. C. 1899, § 64.]
officer

See note to section

7fi.

§ 76. Laws, who entitled to. Penalty for refusing to turn over same by
officers to successors.
Eaeh member and officer of the legislative assembly,
for himself, shall have a copy of the laws; each judge and clerk of a court of
record; each justice of the peace, each auditor or clerk in any city or incorporated village; each county auditor, treasurer, sheriff, register of* deeds and
state's attorney is entitled to receive one copy of the general laws passed
at each session of the legislative assembly for his use while filling such offices,
but every such officer, except members and officers of the legislative assembly,
shall deliver the same to his successor in office for his use while filling such
office; and if any person refuses on demand, to make such delivery, he shall
forfeit and pay not less than five nor more than fifteen dollars to be recovered
in a civil action brought by the successor in office of any such person in the
name of the state for the use of the county where such action is brought
before any justice of the peace in such county.
[R. O. 1905, § 65: 1890,
ch. 119. § 26: R. C. 1895, § 65.]
This section, and flections 75. 77-80, in so far as thev provide for distribution of the
"laws." pre probably superseded by Laws 1913, ch. 199.' entitled "An act to regulate the
distribution of the laws and the compilations and codification* thereof," the several
si dioris of which constitute swtions 81-S9
herein, and repealing in its final section " all
acts or parts of acts in conflict herewith."
But no mention of "journals" or " docu-

ments "

is

made

in that act of 1913.

2?

Digitized by

Google

legislative

Assembly.

POLITICAL CODE.

§§ 77-82

Secretary of state to furnish laws, journals and documents to state
libraries, etc.
The secretary of state shall deliver to the governor,
auditor,
state
state treasurer, attorney-general, adjutant-general, railroad commissioners, commissioner of insurance, commissioner of agriculture and labor,
clerk of the supreme court, supreme court reporter, superintendent of public
§ 77.

officers,

superintendent of every state benevolent society, each public
United States circuit judge. United States district judge, clerk
of each of the United States courts, United States attorney for North Dakota
and the United States marshal, each, one copy of the laws and of the journals
and documents. He shall supply each state and each of the departments and
territories of the United States and the general government of the United
States with a copy.
He shall furnish the state library with ten copies of the
general and special laws, the journals and the volumes of executive documents.
instruction, the
institution,

1905, § 66; 1800, ch. 119, § 27; R. C. 1895, § 66.]
See section 83 and note to section 70. And as to copies for "each state" aee sec

(R. C.

tion so

T!
§ 78. Secretary of state to forward laws, journals and documents.
secretary of state shall as soon as the laws, journals and executive document
session are printed and ready for distribution box up the number
each to which each county is entitled and forward the same by public
conveyance to the county auditor of the county. If any county seat is so
situated that the laws, journals and documents cannot be forwarded by public
conveyance, they shall be forwarded to a secure place as near such county
seat as practicable, and the secretary of state shall notify the county auditor
in writing of the delivery of the same at such points, and the county auditor
shall contract with some person to convev the same to the county seat.
[R. C.
1905, § 67; 1890, ch. 119, § 28; R. C. 1899, § 67.]
of each
of

Sep note to section 76, and compare the provision* of section 86.

Document fund, appropriation for. For the purpose of defraying
expenses incident to the provisions of the four preceding sections there
is hereby
annually appropriated the sum of two hundred dollars to be
designated " Document Fund," upon which the secretary of state can draw
at such times and for such amounts as may be necessary in the discharge of
the duties imposed by such sections.
[R. C. 1905, § 68; 1890, ch. 119, § 29;
§ 79.

the

1899, § 68.]
County auditors to deliver documents, etc., when. The county auditor
deliver the laws, journals and documents to such persons and institutions
as are entitled to receive them, when requested so to do, and shall take receipts
therefor and file the same in his office subject to inspection.
[R. C. 1905, § 69;
1890, ch. 119, § 30; R. C. 1899, § 69.]
See note to section 76, and compare the provisions of section 86.
R. C.

§ 80.

shall

Each member and officer of the legislative
§ 81. Officers entitled to receive.
assembly, the governor, state auditor, state treasurer, attorney-general, assistant attorney-general, adjutant-general, railroad commissioners, commissioner
of agriculture and labor, commissioner of insurance, judge of the supreme
court, judge of the district court, clerk of the supreme court, supreme court
reporter, superintendent of public instruction, superintendent of every state
benevolent society, superintendent of each penal institution, member of the
board of control and tax commissioner shall be entitled to receive from
the state a copy of any publication of the laws of the state and of any compilation or codification thereof published under authority of the state.
[1913.
eh.

199. § I.]

See section 76 and note thereto.
§ 82. Other distribution. In addition to the persons mentioned in section 1
hereof, all such laws or compilations or codifications shall be distributed as

follows:
of

To the supreme court law

the Rtate university, ten copies.
See note to section 76.

library, five copies; to the
[1913, ch. 199, § 2.]

law library
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distributed.
The secretary of state shall, as soon as conveni§ 83.
ently can be done after the publication of any such laws, compilations or
codifications, and the procuring therefor as provided by law, cause the copies
thereof as hereinbefore provided to be furnished to the officers and libraries
as mentioned, and upon the opening of the session of the legislature, shall
furnish them to the members and officers thereof, and he shall, in addition,
furnish to the officers of the legislature such additional copies as shall be
necessary for the use of legislative committees as indicated by a resolution
of the respective branches thereof.
[1913, ch. 199, § 3.]
See section 77 and note to section 76.

§ 84. To remain property of the state. Every copy of laws, compilations
or codifications thereof furnished to any officer or member of the legislature,
its officers or committees, shall be and remain the property of the state, and
must be surrendered to the secretary of state or the successor in office of
any officer at the end of his term, and by members of the legislature ten days
before the end of his term.
[1913, ch. 199, § 4.]
Pep section 76 and note thereto.

§ 85. Distinctive color and wording. All books distributed hereunder shall
be bound in some distinctive and unusual color, and shall be plainly marked
in large letters on the outside covers with the words, " Property of the state
of North Dakota." [1913, ch. 199, § 5.]
The county commissioners of each
§ 86. Distribution by municipalities.
county shall, immediately after the publication of any such laws, codes or
compilations, cause a copy thereof to be furnished to the treasurer, auditor,
sheriff, clerk of court, register of deeds, coroner and public administrator,
county judge, superintendent of schools, and board of commissioners, and
one copy for use in the district court of such county. [1913, ch. 199, § 6.]
Compare section 78 and see note to section 76.
It shall be the duty of the
§ 87. Distribution by other municipalities.
fiscal agents of each other municipality in the state, including cities, towns,
villages and townships, immediately after such publication, to provide for
the use of the officers of such municipality at least one copy of all such
publications and as many more as shall reasonably be needed for the use
of such officers, as determined by such agents.
[1913, ch. 199, § 7.]
See section 76 and note thereto.
All such publi§ 88. Publications to remain property of municipalities.
cations distributed by the counties and such other municipalities shall forever remain the property thereof, and shall be delivered by the respective
officers, at the end of their terms, to their successors.
[1913, ch. 199, § 8.]
§ 89. Exchange of laws with other states. The chief justice of the supreme
court, the attorney-general and the governor shall constitute a board to
control other distribution of the publications aforesaid, and whenever it shall
seem to such board desirable so to do, it may authorize and direct the
secretary of state to distribute copies thereof, in exchange for like publications of other states.
[1913, ch. 199, § 9.]
Compare section 77 and sec note to section 76.
All
§ 90. Documents officially printed, when. Faith and credit given.
laws, journals and documents printed and published by any contractor under
the provisions of this article, and duly certified by the secretary of state as
provided herein, shall be deemed to be officially printed and published, and
[R. C. 1905, § 70; 1890,
full faith and credit shall be given to them as such.
ch. 119, § 31; R. C. 1899, § 70.]
§ 91. Laws, journals and documents preserved, where. All copies of the
journals, executive documents and laws which are not distributed under the
provisions of this article shall be preserved in the office of the secretary of
[R. C. 1905, § 71; 1890, ch. 119, § 32;
state, subject to distribution by law.
R. C. 1899, § 71.]
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Blue books to be printed for distribution to schools. The secretary
shall cause to be printed a sufficient number of blue books for free
among the district schools of the state in the manner herein provided. It shall be the duty of the county superintendent of schools to certify
to the secretary of state on the first day of March of each year in which the
legislature is in session, or as soon thereafter as possible, the total number of
district schools in his county, in the libraries of which one copy of the blue
book shall be placed.
[1911, ch. 60, §§ 1, 2.]
Upon receiving the certifi§ 93. Procedure for distribution of blue books.
cate from the county superintendent provided in the preceding section the
secretary of state shall consign a number of blue books to the county superintendent which shall be equal to the number of* district schools certified
as provided herein.
The county superintendent shall upon receipt of such
consignment distribute the same among district schools of his county, and it
shall be his duty to see that each and every school within his jurisdiction is
provided with a blue book as provided in this section and section 92.
[1911,
§ 92.

of state

distribution

ch. 60,

§

3.]

be made, when. All county, township, city and
and boards of state institutions and all officers
connected with the public works of the state, and all corporations, except such
as are required to make their reports at some other specified time, which are
required by law to make annual or biennial reports for any purpose to any
state officer; shall make out and transmit the same on or before the fifteenth
day of August of each year to the proper officer except where otherwise
specifically provided by law. For the purpose of making out such reports the
year shall begin on the first day of July of each year and end on the last day
of June of the succeeding year.
[R. C. 1905, § 72; 1890, ch. 119, § 33; 11. C.
§ 94. Official reports to

village officers,

1895,

§

and

all officers

72.]

As to the time of making reports and the contents thereof, see sections

95. 98, O.in.

Reports to governor and legislative assembly to be made, how, when.
All officers, departments, boards, commissions and state institutions which
are now or hereafter may be by law required to make and transmit reports
annually, or semiannually, to the governor and the legislative assembly of
this state, shall deliver typewritten copies in triplicate of such reports to the
governor not later than September first of the year in which such reports are
required to be made, and such reports shall be made to include the 30th day
of June next preceding.
The governor, upon receiving such reports, shall
deliver the same to the commissioners of public printing.
The commissioners
of public printing shall, not later than October 15th of the year in which
such reports are delivered to them, deliver the same revised and condensed
as hereinafter provided to the person or persons having contracts with the
state for the printing and publishing of the same.
The governor shall lay
such printed reports before the legislative assembly at its next session,
together with his biennial message, provided that the governor and the commissioners of public printing shall revise and condense all such reports so as
to eliminate from any such report when published, any and all matter the
elimination of which will not seriously detract from the usefulness of such
reports, and they shall also in the interest of strict economy restrict the
number of such reports to be printed, any provision of law relating to the
number of such reports to be printed to the contrary notwithstanding. The
governor shall retain one copy of each report filed with him, shall deliver one
<opy to the commissioners of printing for their files, and one copy shall be
filed by him with the secretary of state.
[1913, ch. 246, § 1 R. C. 1*905, § 73
§ 95.

t

;

1890, ch.

119, § 34; R. C. 1889, § 73; 1901, ch. 139, § 1.]
" semiannually n in the first sentence is probably used by

The word

mistake

for

" biennially."

As to the contents

of reports of heads of state institutions

tion 633.
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§ 96. Bond. Before any contract for the printing of the reports of officers,
departments, boards, commissions and state institutions contemplated iu this
act are let and entered into with any person or persons, the governor and
the commissioners of public printing shall require such person or persons to
furnish a bond to the state of North Dakota, in an amount which in their
judgment shall seem reasonable and sufficient to protect the interests of the
state, such bond to be conditioned upon the faithful performance of all the
terms of such contract, and it shall be stipulated in each and every one of
such contracts for the printing of the reports contemplated in this act, that
time of delivery of the printed report shall be the essence thereof. All contracts with any person or persons for the printing of the reports herein
referred to shall contain *a stipulation that such reports 6hall be printed and
delivered to the commissioners of public printing not later than the 20th day
of December following the date on which such reports were delivered to
such person or persons to be printed as provided by law. [1913, eh. 246, § 2.]
As to the requirement of a bond, see also section 50.
tions 05, 97, and 08.

The word*

" this

act" include

sec-

Any officer, department, board, commission or state insti§ 97. Penalty.
tution which is now, or hereafter may be required to make a report annually
or biennially to the governor and the legislative assembly of this state, failing
to make such report at the time prescribed in this act shall be fined five
dollars for each and every day such report shall be delinquent, and in case
such report is required to be made by a board or by a commission, the fine
imposed herein shall be paid by the secretary tlurcof, and in case the report
herein required to be made shall be that of the department of the state
government or of a state institution, the executive head of such department
or state institution shall pay such fine. In case the commissioners of public
printing omit or neglect to transmit the reports contemplated in this act to
the person or persons having contract with the state for printing the same
on or before the 15th day of October of the year in which such reports are
made to the governor and the legislative assembly, then each of the said commissioners of public printing shall forfeit to the state the sum of five dollars
for each and every day during which they shall hold such reports after the
15th day of October as provided herein. [1013, ch. 246, § 3.]
he words " this act" include Recti on* 95. Of), and 08.
§ 98. Repeal. All provisions of law prescribing the time when the report
of officers, departments, boards, commissions *and state institutions required
to be made to the governor and the legislative assembly shall be made, which
are in conflict with the provisions of this act, relative to the time of making
such reports, are hereby repealed, and all reports shall be made at the time
prescribed herein. [1913, eh. 24G, § 4.]
The words "this act" refer to sections 95, 96, and 97.
§ 99. Bids received, when. No bids shall be received after the hour specified in the published notice, and no bid shall be changed after the same is
received.
[R. C. 1905, § 74; R. C. 1895, § 74.]
As to bids for printing and binding, see sections 47, 50 and 51.
§ 100. Penalty for violation. Any member of such board who violates any
of the provisions of this article is guilty of a misdemeanor and upon conviction thereof is punishable by a fine of not less than one thousand nor more
than five thousand dollars. [R. C. 1905, § 75; R. C. 1895, § 75.]
" Such board " refers to the boards mentioned in sections 94, 95.
Appropriation. All
§ 101. Printing accounts kept by secretary of state.
accounts for printing and binding, required for the legislative assembly, or
any officer or department of the* state government, shall be certified to
according to law and before payment, be approved by the commissioners
of public printing.
It shall be the duty of the secretary of state to keep
a record of all proceedings of the commissioners of public printing, and also
a record of all public printing, which shall be duly authorized by law, and
'I

.
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requisitions for all such printing and binding as may be required for
the various state offices and departments.
He shall receive all eoinpletrd
rssne

work from the contractors for public printing, and deliver the same to t li
departments for which it is ordered. When vouchers for public
have been approved and verified according to law, it shall
be the duty of the state auditor to draw his warrant on the state treasurer
for such sum or sums as may be found due.
A sufficient sum is hereby
appropriated out of the state treasury, not otherwise appropriated, to pay
for all public printing and binding heretofore ordered by the state, and
hereafter to include legislative printing, said amount not to exceed thirty
thousand dollars annually. [1907, eh. 186; R. C. 1905, § 76; 1889, ch. 123, § 1
R. C. 1899, § 76; 1901, ch. 139, § 2; 1903, ch. 33.]
R. C. 1905, § 70, was amended ami re-enacted to read as above in Laws 1907, eli.
186. which chapter wiij repealed without qualification in sections 653g, G53i.
As to
whether any part of section 101 will revive on July 1, 1915, fwe comments in note imr-

respective

printing shall

;

mediately preceding section 853a.

In arranging the laws,
§ 102. Secretary to arrange and correct laws.
memorials and resolutions for publication the secretary of state is authorized
to make
such corrections in orthography, grammatical construction and
pnnctuation of the same as in his judgment shall be proper; but when any
words or clauses are inserted, the same shall be enclosed in brackets.
[R. C.
1905, § 77; Pol. C. 1877, ch. 3, § 2; R. C. 1899, § 77.)
It shall be the duty of the secretary of state to correct,
§ 103. Copyright.
proof and supervise the publication of the laws and to secure a copyright of
The session laws of each session of the legislative assembly before the same
are distributed, for the exclusive use and benefit of the state, the procurement
of such copvright to be properly printed in each volume of said session laws.
[R. C. 1905, § 78; 1905. ch. 162.]
Whenever any person shall bp
§ 104. Officers to deliver laws to successors.
elected to fill any of the county, township or district offices in this state it
shall be such person's duty before taking possession of the office to procure
from the county auditor of his county a copy of the receipts filed with such
auditor by the outgoing officer for any volumes of the laws of this state:
which copy of receipt the person so elected shall exhibit to his predecessor
:n office at the time he assumes the duties of his office, and shall require from
his predecessor all the volumes of laws which he may have received, as shown
by such receipt, and it shall be the duty of such officer after having received
from his predecessor the volumes of laws to make out duplicate receipts of
the same, one of which receipts he shall give to his predecessor in office,
and the other he shall forthwith transmit to the county auditor of the county,
who is hereby required to file the same in his office. [R. C. 1905, § 79 Pol. C.
1877, ch. 3, § 7
R. C. 1899, § 78.]
The secretary of state shall sell
§ 106. Secretary of state to sell statutes.
to any person applying therefor the volumes of laws of this state for the
oost and ten per cent added, and pay over to the state treasurer all sums so
received, taking the official receipt of such treasurer therefor.
[R. C. 1905,
i 80;
Pol. C. 1877, ch. 3, § 10; R. C. 1899, § 79.]
Ten volumes of the laws passed by
§ 106. Copies of laws for state library.
*ach legislative assembly shall be placed in the state library by the secretary
»i state, and shall be kept therein for the use of any person visiting such
library, but shall not be loaned or otherwise disposed of.
[R. C. 1905, § 81
Pol. C. 1877, ch. 3, § 11
R. C. 1899, § 80.]
If the provisions of any code, chapter or article,
§ 107. Conflicts adjusted.
'onflict with or contravene the provisions of any other code, chapter or
"tHk\ the provisions of each code, chapter or article must prevail as to all
'Otters in qnestion arising thereunder out of the same subject-matter.
[R. C.
§ 82; Code '77, p. 900, § 17; R. C. 1899, § 81.]
;

;

:

;

27

Digitized by

Google

POLITICAL CODE.

§§ 108-111

Executive Department.

In the pub§ 108. Secretary of state authorized to arrange statutes, etc.
lication of codes and general statutes the secretary of state has power without
altering the general plan to renumber and readjust sections, chapters, articles
and subdivisions, and also to place and distribute the general statutes not
now embraced in the codes in the same under the appropriate chapter or other

heading.

[R. C. 1905, § 83;

Article

5.

Code

'77, p. 900, §

— Engrossing

18; R. C. 1899,

§ 82.]

and Enrolling Bills.

§ 109. By contract. The secretary of state shall, not less than sixty nor
more than seventy-five days before the meeting of the legislative assembly
in regular session, give notice by advertising for three successive weeks, in
a newspaper at the seat of government, that sealed bids will be received
for the engrossing and enrolling of all bills passed by each house of the
legislative assembly.
The work to be done at a fixed price per folio, the

engrossing to be done on typewriter, enrolling to be doue on typewriter, using
primer type and black record ribbon on standard linen record paper of not
less than thirty pounds to the ream of demy size, or its equivalent, of the
size of IOV2XI6 inches with a lV4-inch red ruled margin. The services to be
performed under the direction and in the time set by and to the satisfaction
of the committees of the senate and house of representatives, or their ageut.
Upon the day set in the advertisement, which shall not be less than thirty
days before the meeting of the legislative assembly, the bids shall be opened
bv a board consisting of the governor, secretary of state aud state auditor.
[1913, ch. 200; R. C. 1905, § 84; 1901, ch. 83, § 1.)
§ 110. Bids to be accompanied by certified check. No bids shall be considered unless accompanied by a certified cheek in a sum to be named by the
secretary of state, such check to be security that the successful bidder shall
enter into a contract, and shall give a bond, with sureties to be approved by
said board before mentioned, for the proper performance of the work. No
bid shall be considered from a person not a bona fide resident of this state.
Upon opening of the bids the board shall award the contract to the lowest
responsible bidder and enter into a contract with him for the performance
of the work, subject to the conditions herein above set forth; provided,
further, that nothing in this article shall prevent the awarding of separate
contracts for the engrossing and enrolling provided for herein, if deemed
advantageous to the state by such board. [R. C. 1905, § 85; 1901, ch. 83,
§ 2.]

CHAPTER

4.

executive department.
Article

1.

2.
3.
4.
5.
6.

7.
8.
9.

10.
11.

12.

The
The
The
The
The
The
The
The

Governor, §§ 111-117.

Lieutknant Governor, §§ 118-120.
Secretary of State, §§ 121-131.
State Auditor, §§ 132-142.
State Treasurer, §§ 143-156.
Attorney-General, §§ 157-162.
Commissioner of Agriculture and Labor, §§ 163-17L
Commissioner of Insurance, §§ 172-175.
Hail Insurance Department, §§ 17ti-189a.
State Bonding Department, §§ 19 0-20 0a.
Fire Marshal Department, §§ 201-223.
The State Examiner, §§ 221-235.
Article

1.

— The

Governor.

In addition to those prescribed by
§ 111. Powers and duties of governor.
the constitution, the governor has the power and must perform the duties
prescribed in this and the following sections:
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to supervise the official conduct of all executive

§

111

and ministerial

officers.

He

to see that all offices are filled, and the duties thereof performed,
or in default thereof, apply such remedies as the law allows.
If the remedy
is imperfect, acquaint the legislative assembly therewith at its next session.
3. He is to make appointments and fill vacancies as required by law.
4. He is the sole official organ of communication between the government
of this state and the government of any other state of the United States.
5. Whenever any suit or legal proceeding is pending against this state,
or which may affect the title of this state to any property, or which may
result in any claim against the state, he may direct the attorney-general to
2.

appear

is

on behalf of the

state,

and may employ such additional counsel as he

may deem expedient.

He may

require the attorney-general or state's attorney of any county
to inquire into the affairs or management of any corporation existing under
the laws of this state.
7. He may require the attorney-general to aid any state's attorney in the
discharge of his duties.
8. He may offer rewards not exceeding one thousand dollars each, payable
out of the general fund, for the apprehension of any convict who has
escaped from the penitentiary, or of any person who has committed or who
is charged with the commission of an offense punishable with death.
9. The duty of the governor respecting fugitives from justice is prescribed
by the code of criminal procedure.
10. He must issue patents for land as prescribed by the provisions of this
6.

lode.

He must

discharge the duties of a member of the following state
Equalization; university and school lands; trustees of public propauditing board; state banking board; state
board of pardons high school board, and trustees of the normal schools.
12. He has such other powers and must perform such other duties as are
or may be devolved upon him by law.
[R. C. 1905, § 86; R. C. 1895, § 83
1901, ch. 33; 1905, ch. 25, § 1; 1905, ch. 165, § 1.]
2. Power
of court to review action of governor in removing officer. 39 L.R.A.
11.

boards:

erty; state historical society; state
;

(N.S.) 788.
3. Governor's power of appointment to fill vacancy in office where office is filled by
de facto officer. Chandler v. Starling, 19 N. I). 144, 121 N. W. 198.
Right to make an ad interim appointment to an office whose fixed term expires beforo
the senate's adjournment, where the incumbent is authorized to hold over until his successor is appointed. 46 L.R.A.(N.S.) 1202.
Mandamus to compel restoration to office of one who has been illegally removed. 19
L.R.A.CN.S.) 52.
As to similar provision in Cal. Pol. Code, I 380, snbd. 3, see People ex rel. Casscrly v.
Pitch, 1 Cal. 519; People ex rel. Gorham v. Campbell, 2 Cal. 135; People ex rel. Finlay v.
Jewett, 6 CaL 291; People ex rel. Ryder v. Mizner, 7 Cal. 519; People ex rel. Attv.-Gen.
t. Hill, 7 Cal. 97; People ex rel. Avlett v. Langdon, 8 Cal. 1; People ex reL Atty.-Gen.
v. Addison, 10 Cal. 1 ; People ex rel. Melony v. Whitman. 10 Cal. 38; People ex rel. Wetherbee v. Cazneau, 20 Cal. 504 People ex rel. Madden v. Stratton, 28 CaL 382 People ex rel.
Baird v. Til ton, 37 Cal. 614; People ex rel. Shoaff v. Parker, 37 Cal. 639; Smith v. Brown,
59 Cal. 672; Tread well v. Yolo Countv, 62 CaL 563; People ex rel. Waterman v. Freeman,
80 Cal. 233, 13 Am. St. Rep. 122, 22 "Pac. 173; People ex rel. Travers v. Freese, 83 Cal.
453, 23 Pac. 378; People ex rel. Parsons v. Edwards, 93 CaL 153, 28 Pac. 831; Quigg v.
Evan*, 121 CaL 546, 53 Pac. 1093; Patton v. Board of Health, 127 Cal. 38S, 78 Am. St.
Rep. 66, 55 Pac. 702; Sponogle v. Cumow, 136 CaL 580, 69 Pac. 255; Ex parte Gerino,
143 CaL 412, 66 L.R.A. 249, 77 Pac. 166.
4. Certification of copies of records by governor for use in other state.
5 L.R.A.
;

;

(N.8.) 959.
B. Power to employ counsel for the state.
53 LJLA. 493.
As to similar provision in Cal. Pol. Code, | 380, subd. 5, see People v. Talmage, 6 Cal.
256: Mullart v. State, 114 Cal. 578, 34 L.R.A. 262, 46 Pac. 670.
11. As to similar provision in Cal. Pol. Code, 8 380, subd. 11, see Leeec v. Clarke, 3
Tal. 17; Ferris v. Coover, 10 CaL 580; Man son v. Koppiktis, 11 Cal. 89; Morton v. Folger,
is Cal. 275; CorawAtt v. Culver. 16 Cal. 423; Soto v. Kroder, 19 Cal. 87; Berrevesa v

.

Si hultz. 21

CaL

513.
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to adjourn legislature.

22 L.R.A. 716.
to proclaim and maintain martial law. 65 L.R.A. 195.
to disband militia. 23 L.R.A. 510.
Mandamus to governor. 6 L.R.A.(N.S.) 750; 38 L.R.A.(N.S.) 355.
12.

§ 112. Records in office. The governor must cause to be kept the following
records
1.
register of all applications for pardon or for commutation of any
sentence, with a list of the official signatures and recommendations in favor
of each application.
2. An account of all his official expenses and disbursements including the
incidental expenses of his department, and of all rewards offered by him for
the apprehension of criminals and persons charged with crime.
3.
register of all appointments made by him, with date of commission,
names of appointees and predecessors.
These records and the originals of all applications, petitions, recommendations and reports therein mentioned shall be preserved in the office of the
governor; but whenever any application for appointment to office is refused
by him, he may in his discretion return the papers relating to the application.
[R. C. 1905, § 87; R. C. 1895, § 84.]
§ 113. Governor to furnish business reports on state institutions. It shall
be and is hereby declared to be the duty of the governor to submit to each
legislative assembly a detailed report of all monies appropriated by the
preceding legislative assembly for state institutions, together with a summary of expenditures of each of such institutions, said summary to be dated
December first of each even numbered year, and of a form which will show
the following items, viz.:
1. Cost of the boards of directors, per diem and for mileage.
2. For salaries of presidents,
superintendents or managers and their
deputies or chief assistant.
3. Salaries of each member of every faculty.
4. Amounts paid for maintaining summer schools.

A

A

Amounts expended for janitor service.
Amounts expended for guards and other employes, together with the
number of each.
7. Amounts expended for fuel; kind of fuel used; average price per ton.
8. Amount expended for light service.
9. Amount expended for water service, and how measured.
10. Amount expended for new buildings, stating outside dimensions and
what purpose used for.
11. Amount expended for repairing buildings.
12. Amount expended for improvement of grounds.
13. Amount expended for groceries, provisions and household supplies.
14. Amount expended for clothing.
15. Amount expended for school and library books.
16. Amount expended for scientific and school apparatus and office sun5.

6.

dries.
17.

Memorandum

of

sums

appropriated

by the

preceding

legislative

assembly.
18. Balance on hand of the various amounts appropriated or set aside
by the last legislative assembly.
Such report shall also state number of scholars regularly enrolled in each
educational institution, the number of such scholars who are not residents
of this state, the number who pay tuition fees over and above the matriculation or incidental fees, the number of summer school scholars, and the average

attendance at such institution for each year of the biennial period of regularly
enrolled students; the average number of inmates in each charitable institution for the same period, and the average number of prisoners confined
in each penal institution for the like period, together with the average cost
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maintenance each year of the individual scholar, inmate or prisoner, and
determining such cost, items 10, 11, 12, 17 and 18 only shall be eliminated,
producing a portion of its supplies shall be allowed a
fair net valuation on same as an offset to direct cost of other supplies in
determining such per capita cost of conducting. [1907, ch. 233, § 1.]
Upon demand therefor, the trustees
§ 114. Supplying data for reports.
of every state institution shall forward to the governor any data, statistics or
such other information as may be required by him as a basis for making
statements or reports called for under section 113.
[1907, ch. 233, § 2.]
The purpose of this act
§ 115. Provision for payment of costs of reports.
being the submission to each legislative assembly of an up to date business
like statement of state institutional business, the governor is hereby authorized to employ in formulating said statement or report, such clerical help as
he shall deem necessary and have said statement printed at such cost and
place as he shall deem proper; provided, that no more than two hundred
copies of such biennial report shall be printed; and the state auditor shall
draw his warrant upon the state treasurer for bills rendered for services
under this act after such bills are approved by the governor.
[1907, ch.
233, §3.1
of
in

bot every institution

"

This act " mentioned in the first sentence consists of sections 113, 114, 115.
Persons acting as governor. Every provision of the laws of this
relation to the powers and duties of the governor, and in relation to
the acts and duties to be performed by others towards him extends to the
persons performing for the time being the duties of governor.
[R. C. 1905,
§ 88; R. C. 1895, § 85.]
The governor shall receive an annual salary
§ 117. Salary of governor.
of five thousand dollars per annum.
[1909, ch. 216, § 4; R. C. 1905, § 89;
§ 116.

state in

R. C. 1895, § 86.]
R. C. 1905, S 89, enacted in 1895, provided as follows:
"The annual salary of the
governor, to include all services rendered ex officio as member of any board or com mission, as now required or which may be by law devolved upon him, is three thousand
dollars."

Abticle

2.

— The Lieutenant Governor.

§ 118. Duties of lieutenant governor. The duties of the lieutenant governor
are as prescribed in the constitution.
[R. C. 1905, § 90 ; R. C. 1895, § 87.]
§ 119. Salary of lieutenant governor. The lieutenant governor shall receive
an annual salary of one thousand dollars, and when he acts as governor, he

entitled to receive during the time he so acts the compensation which the
governor, if acting, would be entitled to receive for such time; but during
he is not entitled as lieutenant governor to any other compensation.
[R. C. 1905, § 91 ; 1903, ch. 93, § 1 ; R. C. 1895, § 88.]
In case of the death, impeach§ 120. President pro tern, to act as, when.
ment, resignation, failure to qualify, absence from the state, removal from
office or the disability of the lieutenant governor, the powers and duties
of the office for the residue of the term, or until he shall be acquitted or the
disability removed, shall devolve upon the president pro tempore of the
senate; and when presiding over any meeting of the senate, all the powers
and duties of the office of lieutenant governor shall devolve upon the president
pro tempore of the senate.
[R. C. 1905, § 92; 1891, ch. 84, § 1; R. C. 1899,
is

such time

§89.1

A* to similar provision in CaL Pol. Code,
Cal. 479, 11

Pac

Article
§ 121.

fi

407, see Oakland Paving Co.

Hilton, 69

3.

3.

— The

Custody of records.

Secretary or Stats.

The secretary of

state is charged with the

custody
1.

2.

Of the enrolled copy of the constitution.
Of all the acts and resolutions passed by the legislative assembly.
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Of the journals of the legislative assembly.
Of the ere at seal.
Of all books, records, deeds, parchments, maps and papers kept

or

deposited in his office pursuant to law. [B. C. 1905, § 93; R. C. 1895, § 90.]
§ 122. Duties of secretary of state. In addition to the duties prescribed
by the constitution, it is the duty of the secretary of state
1. To attend every session of the legislative assembly for the purpose of
receiving bills and resolutions therefrom, and to perform such other duties
as may devolve upon him by resolution of the two houses, or either of them.
2. To keep a register of and attest the official acts of the governor.
3. To affix the great seal with his attestation to commissions, pardons and
other public instruments to which the official signature of the governor is
required.
4. To record in proper books all conveyances made to the state and all
articles of incorporation filed in his office.
5. To receive and record in proper books the official bonds of all state
officers, from whom bonds are required by law, including his own, and then
deliver the originals to the state treasurer, excepting the bond of the state
treasurer, of which he shall remain the custodian.
6. To take and file in his office receipts for all books distributed by him
and to direct the county auditor of each county to do the same.
7. To certify to the governor the name of any person who has received
at any election the highest number of votes for any office the incumbent of
which is commissioned by the governor.
8. To furnish on demand to persons paying the fees therefor a certified
copy of all or any part of any law, record or other instrument filed, deposited
or recorded in his office.
9. To keep a fee book in which must be entered all the fees, commissions
and compensation of whatever nature or kind by him earned, collected or
charged, with the date, name of payor, paid or unpaid and the nature of
the services in each case, which book must be verified annually by his affidavit
entered therein.
10. To file in his office descriptions of the seals in use by the different state
officers, and to furnish such officers with new seal6 when they may be required.'
11. To discharge the duties of a member of the following state boards:
State board of canvassers; trustees of public property; university and school
lands; commissioners of public printing; state banking board; state historical
society; state board of auditors; and to perform such other duties as are
now or may be hereafter prescribed by law.
12. To report to the governor at the time prescribed by law for other state
officers to report all moneys received from any source for services performed
and accompany such report with a detailed statement under oath of the
manner in which the appropriations for his office have been expended.
13. He must distribute the bound volumes of the decisions of the supreme
court as provided in section 467. [R. C. 1905, § 94; 1897, ch. 126, § 47; R. C.
1899, § 91 1901, ch. 33; 1905, ch. 165.]
Whenever all the publie
§ 123. Secretary of state receives field notes.
surveys within the state of North Dakota shall have been completed, the
secretary of state, with the approval of the governor, is hereby authorized
to receive and receipt to the United States surveyor general for the district
of North Dakota for all the field notes, maps, records and other papers appertaining to land titles within the state of North Dakota, and for such other
property and records as the government may direct to be turned over to the
;

state.

[1907, ch. 245, § 1.]
It shall be the duty of the secretary of state
§ 124. Records preserved.
to provide suitable rooms in the capitol building containing vaults for fireproof protection and the safe,- keeping of such records, and free access to any
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maps, records and other papers for the purpose of taking extherefrom or making copies thereof without charge of any kind, shall he
or employes of the United States, during office hours.

such field notes,
tracts

allowed to all officers
[1907. ch.

245, § 2.]

It shall be the duty of the secretary of
on application, exemplified copies of all maps, field notes
and records upon the payment to him of such fees for the copying and certifying such field notes, maps and records, as may be prescribed by the governor,
secretary of state and attorney-general.
All fees paid to the secretary of

Copies to be furnished.

§ 125.

f'irnish

state to

for copies of plats, field notes

state

treasury

and placed

and records

to the credit of the general

shall be paid into the state
state.
[1907, ch.

fund of the

245. § 3.]

Distribution of laws, resolutions and journals. Immediately after
resolutions and journals of the legislative assembly are bound he
distribute the same to the persons entitled thereto under the provisions
of article 4 of chapter 3 of this code.
[R. C. 1905, § 95; R. C. 1895. § 92.]
The secretary of state must indelibly
§ 127. To mark books distributed.
mark each book distributed to officers of this state, except members of the
legislative assembly, with the name of the county to which, and the official
designation of the officer to whom the same is sent, and such book shall
remain the property of the state and must be by the officers receiving them
delivered to their successors.
[R. C. 1905, § 96; R. C. 1895, § 93.1
It is the duty of the secre§ 128. To receive, keep and distribute supplies.
tary of state to receive and keep the supplies and articles purchased by
the commissioners of printing for the legislative assembly and state officers,
and he shall distribute the same from time to time as required, on the requisi§ 126.

the laws,
shall

of the proper state or legislative officer, taking a receipt therefor and
such requisition in his office. He must keep a book to be known as
book of supplies in which he must enter a complete list of all stationery,
books, articles or other supplies furnished him by such board, making a
separate list of each class of articles, and all purchases made by the board,
the amount and cost of each article and the amount and cost of each nrtiele
furnished each officer or board and each member and officer of the legislative
assembly.
He must embody in his report to 1he legislative assembly a statement showing the amount of supplies purchased and disposed of as aforesaid.
(R. 0. 1905. § 97
R. C. 1895, § 94.]
The secretary of state for services performed in his office must
§ 129. Fees.
charge and collect the following fees:
1. For a
copy of any law, resolution, record or other document or paper
on file in his office, twenty-five cents per folio.
2. For affixing his certificate and seal to any document, one dollar.
3. For affixing his signature and seal without a certificate, fifty cents.
4. For filing articles of incorporation for domestic corporations, for profit,
five dollars; other domestic corporations two dollars.
5. For filing and recording articles of incorporation of foreign corporations
intending to do business in this state, twenty dollars.
6. For filing and recording certificates of appointment of attorney,
five
tion

filing

a

;

dollars.
I.

For issuing a

certificate of corporate existence of

domestic corporations,

three dollars.

For recording official bonds, two dollars.
9. For each commission or other document signed by the
governor and
attested by the secretary of state, except pardons and military commissions,
8.

three
10.
II.

dollars.

For searching records and archives of the state, one dollar.
For filing and recording notice of removal of place of business, throe

dollars.

3
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For

filing

certificate of increase or

Executive Department.

decrease of capital stock, three

dollars.
13.

For issuing

certificate of increase or decrease of capital stock, three

dollars.
14.

For

filing certificate of

continuance of existence of a corporation, three

dollars.

For issuing such certificate, three dollars.
16. For recording miscellaneous records, papers or other documents,
twenty-five cents per folio and for filing any paper not otherwise provided
for, one dollar.
But no member of the legislative assembly, or state or county
officer can be charged any search relative to matters appertaining to duties
of his office, nor must he be char-god any fee for a certified copy of any law
or resolution passed by the legislative assembly, relative to his official duties.
All fees must be paid in advance, and when collected must be paid into the
state treasury at the end of each month and placed to the credit of the
15.

salary fund. (1911, eh. '271: R. C. 1005, § 98; R. C. 18!M). § 95; 11)01, ch. 9:5.)
•
§ 130. Salary of secretary of state. • • * The secretary of state • *
*
•
*
shall
receive an annual salary of three thousand dollars, and shall
reside at the capital of the state.
[1909, ch. 216, § 4; U. C. 1905, § 99; R. C.
1895,

§ 96.]
R. C. 1905, § 99. enacted in 1895. provid. d as follows:
"The annual salary of the sec«
rotary of state, to include all scrvu-its rendered ex officio as memfwr of any IkwpU or
commission as now required, or wbich may be bv law hereafter devolved upon him, is two

thousand dollars."

§ 131. Official bond. The secretary of state shall give a bond to the state
in the sura of ten thousand dollars.
[R. C. 1905, § 100; 1890, ch. 192, § 1;
R. C. 1899, § 97.]

Article

4.

— The

State Auditor.

§ 132. Duties of. It is the duty of the state auditor:
1. To superintend the fiscal affairs of the^ state.
2. To report to the governor on or before the fifteenth day of November
next preceding each regular session of the legislative assembly a statement
of the funds of the state, its revenues, of the public expenditures during the
two preceding fiscal years, together with a detailed estimate of the expenditures to be defrayed from the treasury for the two ensuing fiscal years,
specifying therein each object of expenditure, and distinguishing between
such as are provided for by permanent or temporary appropriation and such
as must be provided for by a new statute and suggesting the means from
which such expenditures are to be defrayed.
3. To accompany his biennial report with tabular statements showing
the amount of each appropriation for the two preceding fiscal years, the
amount expended and the balance, if any; also showing the amount of
revenue chargeable to each county for such years, the amount paid and the
amount unpaid or due therefrom.
4. When requested, to give information in writing to either house of the
legislative assembly, relating to the fiscal affairs of the state or to the
administration of his office.
5. To suggest measures for the improvement and management of the public
.•
revenue.
(!.
To keep and state all accounts in which the state is interested.
7. To keep an account of all warrauts drawn upon the treasurer, and a
separate account under the head of each specific appropriation, showing at
all times the unexpended balance of such appropriation,
8. To keep an account between the state and state treasurer, and charge
the state treasurer therein with the balance in the treasury when he came
into office and with all money received by him and credit him with all
warrants drawn on and paid by him.
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§

To keep a registry of warrants showing the fund upon which they
drawn, the number, in whose favor, for what issued, the appropriation

applicable to the payment thereof, when the liability accrued, and ft -receipt
from the person to whom the warrant is delivered, and to register all orders
or certificates drawn upon the state treasurer.
10.

ized

To audit
by law.

11
state,
filing

all

claims against the state, the

payment of whieh

is

author-

To examine and settle the accounts of all persons indebted to the
and certify the amount to the treasurer, and upon presentation and
of the treasurer's receipts therefor to give such person a release, and

charge the treasurer with such

amount.

12. To require, in his discretion, any person presenting an account for
settlement to be sworn before him, and to answer orally or in writing as to
any facts relating thereto.
13. To require all persons who have received any moneys belonging to

and who have not accounted therefor to settle their accounts.
inspect, in his discretion, the books of any person charged with
the receipt, safe keeping or disbursement of public moneys.
15. To require at such times and in such forms as he may designate nil
persons, who have received money or securities or who have had the disposition or management of any property of the state of whieh an account is kept
in his office, to render statements thereof to him, and all such persons must
render such statements when so required by said auditor.
16. To direct and superintend the collection of all moneys due the state
and institute suits in the name of the state for all official delinquencies in
the state,
14.

To

assessment, collection and payment of the revenue, and a» :>st.
who by any means have become possessed of public moneys or propand who fail or neglect to pay for or deliver the same, and against all

relation to the

;

persons
erty

persons indebted to the state.
17. To draw warrants on the state treasurer for the payment of money
directed by law to be paid out of the treasury; which warrants shall be numbered consecutively in the order in which they are drawn; but no warrants
shall

be

drawn

unless authorized by law, nor unless there are funds in the

treasury applicable to the payment thereof to meet the same provided, that
in ease of emergency, and in anticipation of taxes already levied and in process of collection, the auditor, with the advice and consent, of the governor
and treasurer, may issue warrants in payment of duly authorized vouchers.
;

drawn upon the fund out of which it
drawn and when the liability accrued.

Every warrant must be
specify for

what

it

is

is

payable and

18. To furnish the state treasurer monthly with a list of all warrants drawn
upon the treasury, specifying the amount and number of each warrant and
the name of the person in whose favor it is drawn.
19. To authenticate with his official seal all drafts and warrants drawn by
him and all copies of papers issued from his office.
20. To diseharge the duties of a member of the following state boards:
Equalization; state canvassers; trustees of public property; university and
school lands
9tate auditing board
state historical society state board of
auditors, and commissioners of public printing, and to perform sueh .other
unties as are or may be prescribed by law.
[K. C. 1905, § 101; R. C. 1893,
§ 98; 1001, chs. 33, 211; 1905, ch. 25, § 1.]
8. As to similar provision in Cal. Pol, Code, § 433, »ubd. 8, se4 People ax reL Smith v.
;

;

;

Lattimore, 19 Cal. 365.
13. Superintendent of public instruction was bound to nccoun t to state and pay into
state troasurv unexpended balance of'oxftrhining fees' at expiration of each term of office.
>
State v. Stocicwell, 23 N. D. 70, 134 N. W. 767.
%
16. As to similar provision in CaL Pol. Code, i 433. »ubd. 16, ace People v. Plumas
Kunka ilin. Co., 51 Cal. 566; People v. Central P. R. Co., 105 Cal. 576, 38 Puc. 905.
17. Auditor may require receipts attached to vouchers before issuing warrants.
Sawyer
». Mahew, 10 S. D. 18, 71 N. W. 141.
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As to similar provision in Cal. PoL Code, f 433, subd. 17, see People ex reL MeCauley v.
Brooke, 16 Cal. 11 Stratton v. Green, 45 CaL 140 ; Meyer v. Porter, 65 Cal. 67, 2 Pac. 8S4;
Frechill v. Chamberlain, 65 Cal. 603, 4 Pac. 646; Baggett v. Dunn, 69 Cal. 75, 10 Pac.
125; Marshall v. Dunn, 69 Cal. 223, 10 Pac. 399; Proll v. Dunn, 80 Cal. 220, 22 Pac. 143;
Sawyer v. Colgan, 102 Cal. 283, 38 Pac 580, 834 ; Ingram v. Colgan, 106 Oal. 113, 28 L.R.A.
187, 46 Am. St. Rep. 221, 38 Pac. 315, 39 Pac 437.
;

§ 133. Special duties connected with school fund. The state auditor must
keep a separate account of the school fund and of the interest and income
thereof, together with such moneys as may be raised by special tax or otherwise for school purposes. He must on or before the third Monday in February, May, August and November of each year certify to the superintendent
of public instruction the amount of the state tuition fund he shall also at the
same time make a statement to such officer of the securities belonging to
the school fund, of the moneys in the treasury subject to apportionment and
the sources from which the same accrued, and he shall also perform such
duties and draw such warrants in reference to the school fund of the state as
;

now

are or hereafter may be prescribed
1895, § 99.]
§ 134. Proceedings against defaulters.

by law.

[R. C. 1905, § 102; R. C.

Whenever any person has received

moneys or has moneys or other personal property which belongs to the state
by escheat or otherwise, or has been intrusted with the collection, management or disbursement of any moneys, bonds or interest accruing therefrom,
belonging to or held in trust by the state, and fails to render an account
thereof to and make settlement with the state auditor within the time
prescribed by law, or when no particular time is specified, fails to render such
account and make sucli settlement, or who fails to pay into the state treasury
any money belonging to the state upon being required so to do by the state
auditor within twenty days after such request, the state auditor must state
an account with such person, charging interest at the rate of twelve per cent
per annum from the time of the failure a copy of which account shall be
prima facie evidence in any suit of the things therein stated; but in case
the state auditor cannot for want of information state an account, that fact
may be alleged and in such case the amount of money or other property which
;

is due or belongs to the state
R. C. 1895, § 100.]

may be

stated generally.

[R. C. 1905, § 103;

Superintendent of public instruction was bound to account to state and cover into state
treasury unexpended balance of examining fees at expiration of each terra of office. State
V. Slock well, 23 N..D. 70, 134 N. W. 767.
As to similar provision in Cal. Pol. Code, f 103, see People ex rel. Dunn v. Melone. 73
Cal. 574, 15 Pac. 294.

§ 135. To have access to all state offices. The state auditor shall have
access to all state offices during business hours for the purpose of inspecting
such books, papers and accounts therein as may concern his duties. [R. C.
1905, § 104; R. C. 1895, § 101.]
§ 136. Legislative inspection of books. Whenever required he shall submit
his books, accounts and vouchers to the inspection of the legislative assembly
or any committee thereof appointed for that purpose.
[R. G. 1905, § 105;
R. C. 1899, § 102.]
§ 137. Must transmit lists of taxable lands. He shall transmit to the*
county auditor of each county, on or before the fifteenth day of March of each
year, a list of lands within such county that shall have become subject to
taxation during the preceding year, agreeable to the information by him
procured from the land offices in the state. [R. C. 1905, § 106 1897, ch. 127
R. C. 1899, § 103.]
§ 138. Transmit forms and instructions to auditors. He shall from time
to time prepare and transmit to the county auditor of each county such
general forms and instructions in conformity with the laws in force, as. in
his opinion, may be necessary to secure uniformity in levying, charging,
collecting and accounting for the public revenue; and assessors and treasurers
;
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(R. C. 1905, § 107; R. C. 1899,

104.)

§ 139. May remit tax penalties. The auditor is authorized to remit any
penalty for the nonpayment of taxes when satisfied that the same is improperly charged, or that such penalty occurred in consequence of the negligence
or error of any officer required to do any duty relative to the levy and
collection of such taxes; and may from time to time correct all errors which
he shall discover in the taxes assessed in any county. IR. C. 1905, § 108;
R. C. 1899, § 105.]
§ 140. Salary of state auditor.

[The • • • state auditor • • •
shall • • • receive an annual salary of three thousand dollars, and shall
reside at the capital of the state], and all fees received by him shall be paid
into the state treasury at the end of each month.
[1909, ch. 216, § 4; R. C.
1905, § 109; R. C. 1895, § 106.]
"The words in brackets are part of Laws 1909, ch. 216, | 4. The remainder of section
140 is the concluding provision of R. C. 1905, | 109, which also fixed the salary at two
thousand dollars, " to include all services rendered as member of any board or commission as now required, or which may be by law hereafter devolved upon him."
§ 141. Salary of deputy state auditor. The salary of the • • • deputy
state auditor shall be twenty-four hundred dollars per annum.
[1911, ch. 10,
§

L]
Appointment

§ 142.
the

sum

of

deputy by state auditor, see section 701.

bond. The state auditor must execute an official bond in
of twenty thousand dollars.
[R. C. 1905, § llff; R. C. 1895, § 107.]
Official

Article 5.— The State Treasurer.
of.
It is the duty of the state treasurer:
receive and keep all moneys belonging to the state, and not required
to be received and kept by some other person.
2. To register the orders or certificates of the state auditor delivered to him
when moneyR are paid or to be paid into the treasury.
3. To deliver to each person paying money into the treasury and to the
state auditor a duplicate receipt showing the amount, the source from which
the money accrued and the funds into which it is paid, which receipts must
be numbered in order, beginning with number one at the commencement
of each fiscal year.
4. To pay warrants drawn by the state auditor out of the funds upon which
they are drawn and in the order in which they are presented.
5. Upon the payment of any warrant to take upon the back thereof the
receipt of the person to whom it is paid, and file and preserve the same.
6. To keep an account of all moneys received and disbursed.
lie shall receive in
7. To keep separate accounts of the different funds.
payment for public dues the warrants drawn by the state auditor in conformity with law, or redeem the same, if there is money in the treasury
appropriated for that purpose, and on redeeming such warrant or receiving
6ame in payment he shall cause the person presenting such warrant to indorse
the same, and the treasurer shall write on the face thereof " Redeemed," and
shall enter in his book in separate columns the number of such warrant, its
date, amount, and the name of the person to whom payable, date of payment
and the amount of interest, if any, paid thereon.
8. To report to the state auditor on the last day of each month the amount
disbursed for the redemption of bonds, and any paymeut of warrants during
the month, which report must show the date and number of such bonds and
warrants, the funds out of which' they were paid and the balance in cash on
hand in the treasury to the credit of each fund.
9. At the request of either house of the legislative assembly or of any
committee thereof, to give information in writing as to the condition of the
treasury, or upon any subject relating to the duties of his office.

§ 143. Duties
1.

To
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by such delinquents to all intents and purposes the same as if the funds had
actually been paid into his office. [R. C. 1905, § 117; K. C. 1899, § 113.]
§ 151. To register state bonds. The state treasurer upon presentation to
him of any bond issued by, or assumed by the state of North Dakota, and upon
application to him in writing by the owner of such bond for the registration
thereof shall register such bond (first detaching and canceling all unmatured
coupons, in case such bond is a coupon bond), in the name of the said owner
in a book which he shall keep for that purpose ; and after such registration of
ownership as aforesaid, duly indorsed by the treasurer upon the bond so
registered, no transfer of ownership of such bond shall be deemed valid
unless registration of such transfer shall have been made by the state
treasurer as aforesaid; and such bond shall continue subject to registration
and to transfer at the option of the owner. [E. C. 1905, § 118; B. C. 1895,
§ 114.]

The registration of bonds, as pro§ 152. Registration vests ownership.
vided for in the last section, shall vest the ownership thereof, both principal
and interest, in the person in whose name the last registration is made and the
state treasurer shall remit in current exchange on New York City to the
person in whose name the last registration is made the interest on such bonds
as it from time to time becomes due, and the principal thereof at maturity.
[R. C. 1905, § 119; 1891, ch. 38, § 2; R. C. 1899, § 115.]
§ 153. Fee for registry. For each registration of ownership or transfer of
ownership made as herein provided the treasurer shall be entitled to receive a
fee of fifty cents for each bond so registered; provided, that all fees so
received shall be covered into the general fund of the state.
[R. C. 1905,
§ 120; 1891, ch. 38, § 3; R. C. 1899, § 116.]
•
§ 154. Salary of state treasurer. The • • • state treasurer • •
shall • • • receive an annual salary of three thousand dollars, and shall
reside at the capital of the state. [1909, ch. 216, § 4; R. C. 1905, § 121 R. C.
;

;

1895, § 117.]
R. C. 1905, | 121, enacted in 1895, provided as follows: "The annual salary of the
state treasurer, to include all services rendered ex officio as member of any board or commission as now required, or which may hereafter be required of him by law, is two

thousand dollars."

§ 155. Salary of deputy state treasurer. The salary of the deputy state
• • • shall be twenty-four hundred dollars per annum.
[1911,

treasurer

ch. 10, § 1.]

Appointment of deputy by state treasurer,

see section 701.

§ 156. Official bond. The state treasurer must execute an official bond in
the sum of not less than five hundred thousand dollars. Such bond shall be
executed by the treasurer as principal and by sureties who must justify in
the aggregate in a sum equal to twice the amount of the bond. The sureties
may consist of freeholders of the state of North Dakota or of corporations
authorized to transact the business of fidelity insurance within the state of
North Dakota, or may consist in part of such freeholders and in part of such
corporations and may consist of one bond for said total amount or of more
than one bond, each for a lesser amount but aggregating not less than said
total amount; and in the case of more than one bond being used, and in
case of loss or liability, the liability of each .separate bond shall be held to
bear the same proportion to the total loss or liability as the amount of each
separate bond shall bear to the total aggregate amount of all such bonds.
Such bond or bonds shall be approved by the attorney-general as to form
and by the governor as to the sufficiency of the sureties. In case any such
bond is approved, having as sureties one or more corporations as herein provided, then the premium for such bond or bonds shall be audited and paid out
of the general fund of the state. [1907, ch. 178; R. C. 1905, § 122; 1893, ch.
96, § 10; R. C. 1899, § 118; 1905, ch. 56.]
in
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Article 6.—

The Attorney General.
The duties of the attorney-general shall be
To appear for and represent the state before the supreme court

§ 157. Duties of.
1.

in all

cases in which the state is interested as a party.
2. To institute and prosecute all actions and proceedings in favor of or
for the use of the state, which may be necessary in the execution of the duties

of any state officer.
3. To appear and defend
States.

and proceedings against any state
any of the courts of this state or of the United

all actions

officer in his official capacity in
.

4. To consult with and advise the several state's attorneys in matters
relating to the duties of their office and when in his judgment the interests
it, he shall attend the trial of any party accused of crime
and assist in the prosecution.
5. To consult with and advise the governor and all other state officers,
and give, when requested, written opinions upon all legal or constitutional
questions relating to the duties of such officers respectively.
6. To prepare, when necessary, proper drafts for contracts and other
writings relating to subjects in which the state is interested.
7. To give written opinions, when requested by either branch of the legislative assembly, upon legal questions.
8. To enforce the proper application of funds appropriated to the public
institutions of the state, prosecute breaches of trust in the administration of
such funds, and when necessary prosecute corporations for failure or refusal
to make the reports required by law.
9. To keep in proper books a register of all cases prosecuted or defended
by him, or his assistants, in behalf of this state or its officers, and of all
proceedings had in relation thereto, including a record of all actions wherein
the state is a party, or is interested, prosecuted by the state's attorneys of
the several counties, and reported to him, as provided in section 3376 of this
;

of the state require

code, and to deliver the same to his successor in

office.

10. To keep in his office a book in which he shall record all the official
opinions given by him during his term of office, which book shall be by him
delivered to his successor in office.
11. To pay into the state treasury all moneys received by him for the
use of the state.
12. To discharge the duties of a member of the following state boards:
State auditing board; state banking board; state board of auditors; equalization; state historical society; board of pardons; university and school lands.
13. To attend to and perform any other duties which may from time
to time be required by law. [R. C. 1905. § 123; 1890, ch. 21, § 4; R. C. 1895,
§ 119; 1901, ch. 24.1
1. Duty to represent state in supreme court In tax cases.
Storey v. Murphy, 9 N. D.
115, 75 N. W. 23.
Duty to appear for state in supreme court; court cannot appoint other attorney. State
t. Marshall County, 14 8. D. 149, 84 N. W. 775.
Not the duty to represent the state where the state is a nominal party only. State v.
Carey, 2 N. D. 36, 49 N. W. 164.
State y.
2. Action on county treasurer's bond for taxes collected presumed authorised.
Welbes, 11 9. D. 86, 75 N. W. 820.
Quo warranto as matter of right by attorney-general. 1 L.R.A.(N.S.) 826.
Scope of discretion with respect to institution of proceedings in nature of quo warranto.
15 L.R.A.(N\S.) 603.
Right to maintain suit or proceeding to remove officers of private corporations. 18
L.R.A.(N.S.) 672.
Right to maintain action to enforce or prevent the violation of statutory regulations
affecting rates, etc 18 L.R.A.(N S.) 604.
4. Right to appear before grand jurv and examine witnesses in regard to matters relating to prohibition law. State ex rd. Miller v. District Ct., 19 N. D. 819, 124 N. W.
417, Ann. Cas. 1912D, 935.
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§ 168. Annual report. He shall make an annual report to the governor
on or before the fifteenth day of November, stating the number, character,
condition and result of the actions prosecuted or defended by him in behalf
of the state, the cost of prosecuting or defending each action and the amount
of fines and penalties collected, lie shall also direct attention to any detect
in the practical operations of the laws relating to revenue and criminal
offenses, and suggest such amendments as in his judgment are necessary to

subserve the public interests.

[R. C. 1905, § 124; 1890, ch. 21, § 5; R. C.

1899, § 120.]
Salary
Attorney-general
§ 159. Salary of attorney-general.

155>

15»
•

•

•

[The attorney-general shall
receive an annual salary of three thousand six hundred dollars and he shall

And in addition thereto he shall be paid
expenses in attending court upon official business, to be
audited and paid as provided bv law in other cases.
[1909, ch. 216, § 4
reside at the capital of the state.]

all

his necessary

R. C. 1905, § 125; R. C. 1895, §"l21.]
The sentence in brackets is part of Laws

1909, ch. 216, f 4. The remainder of section
is the concluding provision of R. C. 1905, g 125, which also fixed the salary at two
oiHniid dollars, " to include all services rendered ex officio as member of any board or
comnii.ssion as now required, or which may hereafter he devolved upon him by law-"

159

tl

The attorney-general
§ 160. Assistant attorneys-general, how appointed.
appoint two assistant attorneys-general whose appointment shall be in
writing and filed in the office of the secretary of state.
Such assistant
attorneys-general shall have the same powers and authority as the attorneygeneral. They shall before entering on the dixies of their office take and
subscribe upon their appointment the official oath prescribed by law. [1909,
ch. 219, § 1 R. C. 1CC5. § 126; 1889, ch. 17, § 1 1895, § 122.]
The annual salary of the
§ 161. Salary of assistant attorneys-general.
assistant attorneys-general shall be two thousand five hundred dollars each.
payable monthly on the warrant of the state treasurer. [1909, ch. 219, § 2.]
As to payment of the salary see sections G53b. 653e.
§ 162. Appropriation. There is hereby appropriated out of any money in
the state treasury, not otherwise appropriated, the sura of five thousand
dollars per annum to pay the salaries of such assistant attorneys-general.

may

;

;

[1909, ch. 219, § 3.]

Article

7.

— The Commissioner of Agriculture and Laror,

§ 163. Duties of. It shall be the duty of the commissioner of agriculture
and labor to collect, systematize and present in biennial reports to the
legislative assembly statistical details relating to all labor departments in the
state, such as hours and wages of labor, the estimated number of persons
employed by the several industries within the state, the operation of labor
saving machinery and its relation to hand labor, a description of the different
kinds of labor organizations in existence in this state, and what they have
accomplished in favor of the class for which they were organized. Such
statistics may be classified as the commissioner of agriculture and labor deems
best.
[R. C. 1905, § 127: 1899, ch. 44, 6 1 R. C. 1899, § 323.]
Penalty.
It
§ 164. Duty of all officials to furnish certain information.
shall be the duty of all state, county, township and municipal officers to
furnish upon the written request of the commissioner of agriculture all
the information in their power necessary to assist in carrying out the objects
of this article.
For the purpose of obtaining statistics relating to manufactures and mining the commissioner of agriculture shall procure in a manner
that may seem best to him, the names and addresses of all the manufacturers
and mine owners and operators in the state, and shall transmit by mail to each
owner, operator or manager of each shop, mill, manufacturing establishment
or mine, not later than the first day of July of each year, suitably prepared
;
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embodying inquiries into the subjects upon which the commissioner
required or authorized to prepare statistics, which blanks shall be filled
complete and returned to the commissioner not later than the first day of
August following. The information so obtained shall be preserved, systematized and tabulated by the commissioner, but no information concerning the
business or affairs of any individual, firm, company or corporation shall be
divulged or in any manner made public by the commissioner or any one in
the employ of his office, and any violation of this provision shall subject the
party violating to a fine of not more than five hundred dollars or to imprisonment of not more than one year, or both such fine and imprisonment. The
refusal or neglect of any such owner, operator or manager of any shop, mill,
manufacturing establishment or mine to supply the information asked by the
commissioner within the time designated shall be construed as a violation of
section 165 and shall subject the party so offending to the penalties therein
prescribed provided, that no prosecution shall be begun against such persons
for such neglect or refusal until at least twenty days after a second notice
[R. C. 1905.
and blank shall have been mailed them by the commissioner.
90, ch. 46, § 2; 1891, ch. 115, § 1 R. C. 1899, § 324.]
§ 128: 1
Any person who willfully
§ 165. Penalty for obstructing commissioner.
impedes or obstructs the commissioner in the full and free performance of his
duties shall be guilty of a misdemeanor and upon conviction shall be punishable by a fine of not less than ten nor more than fifty dollars, or by imprisonment of not less than seven nor more than thirty days in the county jail, or
by both. The refusal or neglect of any person for himself or for any person,
firm, company or corporation of which he may be a member, or agent, to
furnish the information or statistical statement required to be furnished to
assessors, shall be construed to be a violation of the provisions of this section,
and it is hereby made the duty of the county auditor to report such violation
with the names and post office address and place of residence of the violator
as furnished him by the assessor to the state's attorney for the county in which
such violations occurred, and the state's attorney shall forthwith proceed to
enforce the penalty provided in this section against such persons; and he iB
hereby authorized to subpoena the assessor and such other witnesses as may
be necessary, and to introduce the assessor's returns in evidence.
[R. C.
1905, § 129; 1890, ch. 46, § 3; 1891, ch. 115, § 2; R. C. 1899, § 125.]
§ 166. Power to send for persons, books and papers. He shall have power
to send for persons, books and papers whenever in his opinion it is necessary,
and he may examine witnesses under oath, being hereby authorized to
administer the same in the performance of his duty, and the testimony so
taken must be filed and preserved in his office. [R. C. 1905, § 130 1890, ch. 46,
§ 5; R. C. 1899, § 126.]
He shall look after and devise
§ 167. Duty to promote immigration.
means to advance the immigration interests of the state, and to encourage
and promote the permanent settlement and improvement of all sections of
the state.
lie shall have charge of the preparation in manuscript, the
publication and distribution by mail and otherwise of any and all documents
and articles of reading matter designed to convey correct and full information
on all matters pertaining to the growth and development of the agricultural,
manufacturing, commercial and mining interests of the state.
He shall
attend to all correspondence relating to immigration and shall do all in his
power by letter, by the use of published printed matter and through personal
effort to secure the most liberal and extensive advertisement of the resources
and opportunities of the state. It shall be his aim to induce the investment
of capital in agriculture, in mining and in different industrial and mercantile
pursuits, and to facilitate the coming to the state of persons ^fcnd families
seeking permanent location for new homes.
He shall procure the most
favorable rates of fare obtainable from railroads and other transportation
blanks
is

out

;

1"

;

;
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companies for persons coming to the state, and where such persons have
formed a colony or party of considerable number, he shall be required to
visit them, if necessary, and do all in his power to direct and assist them in
making the necessary arrangements for transportation and in reaching the
[R. C. 1905, § 131 ; 1890, ch. 46, § 8; R. C. 1899, § 127.]
Appropriation to promote immigration, see section 649.
§ 168. Shall have charge of exhibits. He shall have charge of any exhibits
of the products and resources of the state, which may be made at any
fair or expositiou held at any point in the United States, and shall have

state.

authority to co-operate with any railroad company doing business within
the state, and with any persons interested with a view of securing such an
exhibit at any fair or exposition held as aforesaid. [R. C. 1905, § 132; 1890,
ch. 46, § 9; 1899, ch. 44, § 3: R. C. 1899, § 128.]
§ 169. State statistician. The commissioner of agriculture and labor shall
be the state statistician. It shall be his duty to obtain from assessors and
other officers of the organized counties of the state, and to collate and prepare
in tabulated form for reference, statistics showing the assessed valuation
of all real and personal property, the acreage and yield of all kinds of grain
and tame grasses; the number of horses, cattle, sheep and other live stoek,
and other information pertaining to and showing the condition of the growth,
development and resources of the state by counties. [R. C. 1905, § 133; 1899,
ch. 44, § 2; R. C. 1899, § 129.]
§ 170. Reports of commissioner. Portions may be given out, when. The
commissioner shall report to the legislative assembly the number of coal mines
being operated within the state, the number of tons of coal being rained
annually, the number of persons employed in coal raining, the wages paid
coal miners and the cost per ton to mine coal at the different mines. The
commissioner is hereby authorized to give out to the press of this or other
states at any time such parts of any reports in course of preparation as may
be sufficiently concluded to admit of publication, or such information regarding the statistics of the state as maj in his judgment be of interest or value to
the people, the design being to furnish to the people through the press as
fresh information regarding the state and its industries and condition as
possible without awaiting the official publication through biennial or other
reports.
[R. C. 1905, § 134; 1890, ch. 46, § 11 1891, ch. 115, § 4; R. C. 1899,
;

§ 130.]

•
•
•
The
•
•
•
shall
receive an annual salarv of three thousand dollars, and shall reside at the
capital of the state.
[1909, ch. 216, § 4; R. C. 1905, § 135; 1890, ch. 47, § 1;
R. C. 1895, § 131.]

§ 171. Salary of commissioner of agriculture and labor.
*
•
•
commissioner of agriculture and labor • • •

Article

8.

— The Commissioner of Insurance.

§ 172. Duties of. It is the duty of the commissioner of insurance
1. To see that all laws of this state respecting insurance companies are
faithfully "executed.
2. To file in his office the articles of incorporation of all insurance companies organized or doing business in this state, and on application to furnish
a certified copy thereof.
3. To report in detail to the attorney-general any violation of law relative
to insurance companies, their officers or agents.
4. To furnish the insurance companies required to make reports to him
the necessary blank forms for the statements required.
5. To preserve in permanent form a full record of his proceedings and a
concise*- statement of each company or agency visited or examined.
6. To furnish at the request of any person and on payment of his fees
certified copies of any record or paper in his office, when he deems it not
44
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prejudicial to the public interests so to do, and to give such other certificates
as may be provided by law.
7. To furnish a written report to the governor on or before the fifteenth
day of November of each year showing his official acts, the receipts and
expenditures of his department during the preceding fiscal year, the condition
of the companies doing business in this state and such other information as
will exhibit the affairs of his department; which report shall be printed,
to the number of five hundred, at the expense of the state, and distributed
among the members of the succeeding legislative assembly, and otherwise as
provided by law. Such report must contain only an abstract of the reports of

insurance companies.
8. To send a copy of his annual report to the insurance commissioner,
or other similar officer, of every other state and to each company doing
business in this state.
9. To communicate on request to the insurance commissioner of any other
state any facts which by law it is his duty to ascertain respecting companies
of this state doing business within such state.
10. To have an official seal and to employ competent clerks, such clerks
to discharge such duties as he may assign, and in case of his sickness or
temporary absence from office, his chief clerk shall have authority to sign
his name and perform such other duties as are required by law pertaining
to the duties of such commissioner of insurance.
[R. C. 1905, § 136; R. C.
1895, § 132.]
See the later and ruling provisions in respect to the time of making report to the
governor and the contents thereof, sections 95. 07, 98, 633.

The commissioner of insurance shall charge and collect such
fees as are prescribed in chapter 18 of the civil code.
IR. C. 1905, § 137;
R. C. 1899, § 133.]
8
•
com§ 174. Salary of commissioner of insurance. • • • The •
missioner of insurance shall • • • receive an annual salary of three
thousand dollars, and shall reside at the capital of the state. [1909, eh. 216,
§ 4; R. C. 1905, § 138; R. C. 1895, § 134.]
In R. C. 1905, § 138, his salary of two thousand dollars is "to include all services
§ 173. Fees.

performed by him."

§ 175. Commissioner disqualified, state examiner to act, when. In case
the commissioner of insurance is a director, officer, agent, attorney, a stockholder of or directly interested in any insurance company except as an
insured, the examination of such company shall be made by the state examiner,
or by some person appointed by him and no officer or agent of any insurance
company doing business in this state shall be deputed to examine the affairs
of such company. [R. C. 1905, § 139; R. C. 1895, § 135.]
;

Article

9.

— Hail

Insurance Department.

§ 176. Hail insurance department, duties. A hail insurance department
of the state of North Dakota is hereby established and the commissioner of
insurance shall also be the commissioner of hail insurance, and the management of said hail insurance department shall be under his supervision. He
shall have the authority to appoint and engage one deputy by the month for
steady service and one clerk from March fifteenth to November fifteenth of
each year, and such additional deputies and clerks as he may find necessary
to properly conduct the business, and a salary of such deputies and clerks
shall be allowed, not to exceed one hundred dollars per month for each deputy
and eighty dollars per month for each clerk, to be paid out of the hail
insurance fund. He shall also prepare and provide the necessary blanks,
books, stationery and postage, and cause the same to be delivered to the
prnpor officers and persons. The hail insurance department shall insure
growing grain in any county in the state against loss by hail upon the term*
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and

in the manner hereinafter set forth, and shall draw up and furnish form
of hail insurance policy; provided, that the appointment and employment
of nil additional deputies and clerks shall have the approval of the state
auditing board, and all expenses and salaries audited and allowed by it.

[1913, ch. 192, § 1; 1911, ch. 23, § 1.]
Law* 1911, ch. 23, established a hail insurance department, and made the commUaioner Of agriculture and labor also the commissioner of hail insurance. Thirteen sections of that act were amended and the three remaining sections repealed by Laws 1913,
ch. 192, which,

omitting superfluous parts, constitutes article 9 of this compilation.

§ 177. Assessor's duties. It shall be and is hereby made the duty of each
and every county, township, eity and village assessor in the state, each within
his respective district, at the time of listing the property for assessment, or
thereafter, to inquire of the party assessed how many acres of crop, if any,
such party desires to have insured in said state hail insurance department
for the year in which said assessment is made, and at the same time inform
said party that as a premium for said hail insurance a payment of thirty (30)
cents per acre for each and every acre so insured must be made and if the
party assessed is willing and consents to have all or part of his crops insured,
it shall be the duty of said assessor to take said application for such hail
insurance on blanks furnished him for that purpose by the county auditor,
the form of which must have been approved by the commissioner of hail
insurance, and carefully describe each piece of land that he so insures,
describing particularly the section or quarter section or any subdivision
thereof, and the township and county wherein the same is situated; also
stating separately the number of acres of wheat, oats, barley, flax, corn, rye
or other grain that said party so insures, and collect thirty (30) cents for
each acre so insured, or in such proportion as said party's interest may
appear, and in addition the assessor may collect as an application fee a sum
equivalent to one-half (\) cent per acre for each and every acre insured.
And the assessor shall forward the application promptly, together with the
premiums so collected, to the county auditor. [1913, ch. 192, § 2; 1911,
;

ch. 23. § 2.]
§ 178. County auditor's duties.

Each county auditor

in the state shall

file and keep the insurance applications returned to him by the several
assessors, and turn all moneys collected for each month for the insurance over
to the county treasurer the first of each succeeding month, taking his receipt
therefor, and any party who fails to insure his crop with the assessor, as
above described, may at any time up to and including the twenty-first day
of August, apply to the county auditor of the county where the land is situated to have his crop insured, as provided in this article, by filling out and
filing with the county auditor an application, as prescribed in section 177,
and upon the payment of the premium prescribed herein to said county
auditor for such insurance, which premium shall be turned over to the county

treasurer as above provided.
It is further provided that said insurance shall be in force and effect from
the time of filing the application in the office of the county auditor, and until
the grain is cut but in no case later than September fifteenth of each year.
He shall also keep a record of the time of filing such application. The county
auditor shall immediately issue and mail to each applicant his policy upon
the filing of said application. [1913, ch. 192, § 3; 1911, ch. 23, § 3.]
On the first day of June, July, and
§ 179. Duplicates and abstracts.
August, each and every county auditor within the state shall make out a
list of all hail insurance applications filed in his office and forward the same
at once to the department of hail insurance at Bismarck, and on or before
the first day of September in each year, each and every auditor within the
state shall make out in duplicate a list of all the hail insurance applications
filed in his ofl&ce, keeping one copy for his records, and forwarding the other
46
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copy to the department of hail insurance at Bismarck, North Dakota.

[1913,

oh. 192, § 4; 1911, ch. 23, § 4.]

of the county treasurer. The county treasurer of each and
every county in the state shall issue his receipt to the auditor for such premiums turned over to him and shall keep a separate account of all moneys
collected from such hail insurance premiums, and he shall pay the same over
to the state treasurer, taking his receipt therefor, uot less than ten per cent
at the end of each month, and the balance not later than September 1st of
each year. [1913, ch. 192, § 5; 1911, ch. 23, § 5.]
§ 181. Adjusters. The county commissioners of each county shall at. the
§ 180.

Duty

April meeting of the board appoint one competent person who shall be a
resident of the county to act as official adjuster of losses or damages ca;v;i'd
by hail to any crop that has been insured under the provisions of this article.
If the county commissioners fail or neglect to appoint an official adjuster
as herein required, the commissioner of hail insurance shall appoint an
official adjuster for such county and such official adjuster shall have all the
powers and perform all the duties imposed upon official adjusters appointed
by the county commissioners, according to the provisions of this article. The
county auditor shall immediately, after such appointment, notify the commissioner of hail insurance of the same, and no such appointment shall bo
effective unless confirmed and approved by the said commissioner of hail
insurance. The commissioner of hail insurance shall have power and authority to remove or discharge any such official adjuster for. misconduct, incompetency or neglect of duty, and such commissioner may in his discretion
direct such official adjuster to adjust losses or damages caused by hail to any
crop insured under the provisions of this article in any county or counties
in this state, adjacent to the county in which he was appointed. The official
adjuster shall receive as compensation for his services, the sum of five dollars
per day and his actual and necessary expenses while engaged in the actual
and necessary performance of his duty. The official adjuster shall adjust
losses or damages caused by hail to any crop that has been insured uml<-r
the provisions of this article. And it is hereby made his duty to adjust all
losses and damages within his county, or within any other county in the state
when so directed by the commissioner of hail insurance. When any party
that is insured as herein provided has sustained a loss by hail, he shall
promptly thereafter notify the commissioner of insurance of such loss. The
commissioner of insurance shall, as soon as possible after receiving the notice
of loss direct an official adjuster to visit the place of loss and proceed *o
estimate and adjust such loss. In so doing, it shall be his duty to carefully
inquire into the condition of the crop before the loss occurred, as to whether
it was poor, medium or good, and if he deems it necessary, he shall have
the power to call witnesses to testify as to the conditions of the crop before
the same was damaged or destroyed, and he shall make his estimate and
adjustment after ascertaining the condition of the crop before and after
the loss occurred. In estimating the loss the official adjuster shall- allow as
damages the proportion which the crop as damaged bears to the crop if no
loss had occurred. If the total value of the crop insured be less than eight
dollars per acre, then in case of total loss the insured shall receive the toial
value thereof; and if the loss be partial then the insured shall receive that
percentage of value which the loss bears to the total value of the crop
insured. If the value of the crop be more than eight dollars per acre, the
insured shall receive that percentage of the maximum of eight dollars which
the loss bears to the total value of the crop. Provided, however, that in no
case shall more than eight dollars per acre be allowed as the maximum for
wheat, flax, oats, barley, corn, rye and other grains.
[1913, ch. 192, $ 6;
1911, ch. 23, § 6.]
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In case the party that has sustained the
§ 182. In case no agreement.
made by
is dissatisfied with and refuses to accept the adjustment
the official adjuster then he shall have the right to appoint one disinterested
person as adjuster and the official adjuster shall appoint another person as
adjuster, and the two shall elect a third disinterested person, and the three
shall then proceed to adjust the loss in the same manner as specified in
section 181, and the judgment of the majority shall be the judgment of said
adjusters and shall be binding upon both parties as the final determination
of said loss; provided, however, that if the insured does not recover a
greater sum than allowed by the official in the first instance, he shall pay the
expenses of the said three adjusters and their witnesses in making said adjustment, but if he receives a larger sum, then the same shall be paid by the commissioner of hail insurance out of the hail insurance fund.
[1913, ch. 192,
§ 7; 1911, ch. 23, § 7.)
§ 183. Report of adjusters. At the final adjustment of each loss the adjuster
shall then and there carefully fill out and make a report in triplicate on an
adjustment blank prepared for him for that purpose stating the county, township and range, the number of the section and the quarter of the section or
subdivision thereof, on which the crop was damaged or destroyed, also the
number of acres and different kinds of grains estimated damaged or destroyed,
being the amount allowed for each separately, and that such estimate is
true and not in excess of the actual loss sustained, which said adjustment
papers must be signed and sworn vo by the official adjuster or all the adjusters
when arbitration is resorted to, acting as adjuster, and the party whose loss
has been adjusted, with the residence and post office address of both. The
official adjuster shall, within a reasonable time, not to exceed five days, forward by registered mail said adjustment papers, the original to the commissioner of hail insurance at Bismarck, North Dakota, one copy to the county
auditor and one copy to the insured. [1913, ch. 192, § 8; 1911, ch. 23, § 8.]
§ 184. Compensation of adjusters, itemized statement. The official adjuster
shall receive as compensation for his services the amount specified in section 181
of this article. All persons called on to assist in adjusting a hail loss, whether
acting as adjusters or as witnesses shall receive the sum of two dollars per
day for all services so rendered. The official adjuster shall itemize said expense
account for each loss or adjustment made, which account must be sworn to
and forwarded to the commissioner of hail insurance, and the same shall upon
being approved by the hail insurance commissioner be paid out of the state
Provided,
hail insurance fund, on warrants drawn by the state auditor.
however, that such adjuster or adjusters shall not be entitled to receive or be
paid any compensation or expenses, as herein provided, unless all adjustments
by him made shall be reported to the commissioner of hail insurance, as
required in this article, within ten days from the time such adjustment or
adjustments were made. [1913, ch. 192, § 9; 1911, ch. 23, § 9.]
§ 185. Duties of state treasurer. The state treasurer shall keep all moneys
paid by the several county treasurers from the collections of hail insurance in
loss

a separate fund to be designated and known as the hail insurance fund, and
the treasurer shall pay out of said fund only upon warrants of the state
auditor.
[1913, ch. 1C2, § 10; 1911, ch. 23. § 10.1
§ 186. Duties of commissioner of hail insurance. When the several county
auditors of this state shall have made complete returns showing the number
of acres insured for that year the commissioner of hail insurance shall sum
up the total hail insurance fund for that year; when he shall have received a
complete return from all of the hail losses in the state as adjusted and
allowed, he shall sum up the total of such amounts for that year. lie shall
sum up the expenses of his office as follows:
First: The total amount allowed for adjusting losses.
4*
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Second The total amount estimated necessary for deputies and clerk hire in
the hail insurance department for said year.
Third: The amount estimated necessary for books, blanks, stationery, postage and other expenses incident to the running and operating of the said hail
insurance department, for one year, the total sum of such expense account
shall first be deducted from the total amount of the hail insurance receipts for
that year and jpaid, and if the balance remaining is sufficient, all hail losses
shall be paid in full as allowed by the adjusters, but if the expenses and hail
losses shall exceed the amount of hail insurance receipts for that, year, the
expenses shall be paid first and the losses shall be paid pro rata. However,
should there in any one year after all expenses and losses have been paid,
still be a surplus, then such surplus remain in the state treasury in the hail
insurance fund to be drawn upon in such future years as there might be a
deficiency.
[1913, ch. 192, § 11; 1911, ch. 23, § 11.]
§ 187. Penalty. Any county auditor in this state who shall fail or neglect
to make complete returns, statements and reports as required in this article
to the commissioner of hail insurance at the times specified in any section of
this article, 6hall forfeit the sum of ten dollars per day for each day during
which he neglects to make such statements, returns or reports to the commissioner of -hail insurance, and upon complaint or notice by the said commissioner to the attorney-general of the state, it shall be the duty of the attorneygeneral to proceed to collect the amount of such penalty from any delinquent
:

auditor.
[1913, ch. 192, § 12.]
§ 188. Payment of losses. When the commissioner of hail insurance has
figured up the whole year's business, as indicated in section 187, he shall
prepare and furnish to the state auditor a certified list of the loss arranged
by counties, showing the names and addresses of persons who have suffered
loss by hail and are entitled to compensation for such losses under the provisions of this article, the appraised losses and the amount to be paid each
such person upon receipt of this list from the commissioner of hail insurance it shall be the duty of the state auditor immediately to draw warrants
for said amounts upon the state treasurer, the amounts of which shall be
charged to the state hail insurance fund, in favor of each person entitled
thereto and to mail such warrants forthwith to each person entitled thereto,
as shown by the certified list of the state hail insurance commissioner aforesaid. It shall also be the duty of the state hail insurance commissioner to
mail a copy of each such list of losses and amounts allowed to each and
every person named in such list and who has suffered loss by hail during the
year for which such list is made. [1913, ch. 192, § 13; 1911, ch. 23, § 12.]
§ 189. Report published in newspapers. The commissioner of hail insurance shall on or about the first day of December in each year issue and
publish in four newspapers of general circulation within the state a concise
statement of the work and condition of the hail insurance department during
the preceding year. He 6hall also make a biennial report to the legislature.
[1913, ch. 192, § 14; 1911, ch. 23, § 13.]
As to tbe time of making the biennial report and the contents thereof, see section*
;

95, 97, 98, 633.

§ 189a. Transfer of records. It shall be the duty of the commissioner of
agriculture and labor, acting as cemmissioner of hail insurance under the
provisions of the preceding sections of this article* immediately upon the
passage and approval of this act to deliver to the commissioner of hail insurance, as constituted by the provisions of this act, all papers, reports, documents, records, funds and accounts of every description which are in his
possession or under his control as such commissioner of hail insurance by
reason of the duties imposed upon him by the preceding sections of this article
and the commissioner of hail insurance, as constituted by the provisions of
4
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this act, shall receive and have custody of all such records, papers, reports,
documents, funds and accounts. [1913, ch. 192, § 15.]
'Ibis section went into effect March eleventh, nineteen hundred and thirteen, by virtue
of an emergency section in Laws 1913, ch. 192, of which it formed a part, the said chap
ter being "this act" referred to in section 189a.

Article 10. State Bonding Department.
Chapter 104, Laws 1013, comprising this article, was declared unconstitutional in
rel. Miller v. Tavlor, 27 N. D. 77, 145 N. W. 425.
bonding department of
§ 190. Establishing a state bonding department.
the state of North Dakota is hereby established under the management and
supervision of the commissioner of insurance.
[1913, ch. 194, § l.J
§ 191. Deputy and clerks, dnties. The commissioner of insurance shall have
the authority to appoint a deputy and engage such clerks as he may find
necessary to properly conduct the business of the state bonding department
of his office, at a salary of not to exceed two hundred dollars per month for
such deputy and seventy-five dollars per month for each clerk, to be paid out
State ex

A

of the bonding department fund hereinafter provided for. The appointment
of such deputy and clerks shall have the approval of the state auditing board.
The commissioner of insurance shall prepare and provide the necessary blanks,
books, stationery and postage, and cause the same to be delivered to the
proper officers and persons. All expenses and salaries shall be audited and
allowed by the stale auditing Loard. [1913, ch. 194, § 2.]
§ 192. Business of department denned. Said bonding department shall bond
counties, cities, towns, townships and school districts in any county in the
state against loss by default of any officer, upon the terms and in the manner
hereinafter set forth, and the commissioner of insurance shall draw up, with
the assistance of the attorney-general, a standard form of surety bond, and
only such form shall be used.
[1913, ch. 194, § 3.]
Each county official (except
§ 193. What officers to furnish state bonds.
justice of the peace and constable), every assessor required by law to furnish
a bond, every city treasurer, every town treasurer, every school district treasurer and every township treasurer hereafter elected or appointed to an office
required to furnish a bond by law, shall be bonded in and with the state
bonding department; provided, however, that the state shall not bond any
official for a greater amount than fifty thousand dollars, and any official
required to be bonded in a greater sum than fifty thousand dollars shall bond
in he amount in excess of fifty thousand dollars with a responsible surety
company, or in any manner satisfactory to the proper authorities. Provided,
further, that it shall be optional with any township or school district treasurer
to be bonded in and with the state bonding department. The premiums for
such bonds shall be paid out of the county, city, town, school district or
township treasury, as the case may be, by the proper authorities.
[1913,
1

ch. 194, § 4.1
§ 194. Premiums, to

whom paid. The premiums on such bonds shall be
twenty-five cents per hundred dollars of bond per year on all bonds issued.
shall be paid in advance by the proper authorities of each
county, city, town, school district and township from its respective treasury,
as provided by law, to the state treasurer, who shall issue receipts therefor,
as hereinafter provided.
The minimum premium on small and short term
officers' bonds shall not be less than two dollars and fifty cents.
[1913,
Such premiums

ch. 194. § 5.]
§ 195. Bonding fund.

Whenever there is paid into the state treasury any
for bonding officials as prescribed in section 194 of this
be known as the state bonding department fund, and shall be
used as provided in this act. [1913. ch. 194, § 6.]
§ 196. State treasurer, duties of. It shall be the duty of the state treasnrer
whenever there is any money paid into the state treasury for premiums on
bonds, to at once issue .quadruple receipts therefor; one he shall send to

money

for

premiums

article, it shall
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city, town, school district or township paying the same; one
with the state auditor one he shall retain in his office, and one
with the commissioner of insurance. Such receipts must state
the amount and date of bond, name of the official bonded, his official duty,
postoffice address, and the county he resides in.
[1913, ch. 194, § 7.]
All bonds executed and furnished by the state
§ 197. Period of bonds.
bonding department shall be made to run until the expiration of the officer's
term of office, and where such term is less than one year, a full year's premium
shall be charged.
[1913, ch. 194, § 8.]
§ 198. General duties. It shall be the duty of the commissioner of insurance to estimate at the beginning of each year the amount required for
salaries and expenses of the bonding department for the current year, which
estimated amount shall be reserved from the premiums paid in, and the
amount of premium receipts remaining shall be available for payment of
losses.
Losses shall be paid promptly and as soon as the amount shall be
determined by the commissioner of insurance, and a report thereof made as
provided for in this act. Any sum which remains unexpended at the end of
any year shall remain in the state bonding fund, which fund shall be permitted to accumulate until it equals in amount $100,000, after which the
surplus in excess of $100,000 shall be distributed to the various counties,
municipalities and townships, in proportion to the amount of premiums
paid into the state bonding fund by the same provided, that in case there
should not be sufficient funds to meet the losses sustained after the reservation of expenses for the conduct of the department for the year, such losses
shall be paid as funds are accumulated in the state bonding fund by the
collection of premiums.
[1913, ch. 194, § 9.]
§ 199. Report, to make. The commissioner of insurance shall, on or about
the first day of January in each year, issue and publish in four newspapers
of general circulation within the state, a concise statement of the work and
condition of the bonding department during the preceding year, and said
commissioner of insurance shall also make a biennial report to the governor
and legislative assembly, containing a detailed statement of the wo;k and
condition of said bonding department for the biennial period.
[1913, ch. 194,
the county,

he shall file
he shall file

;

;

§10.]
See also as to time and contents of the commiaBioner's report to the governor and
legislative assembly, sections 93, 97, US, 6315.
The commissioner of insurance shall require and
§ 200. Other duties.
obtain from the various officials bonded statements annually, and as often

deemed necessary, of their receipts, bank accounts and disbursements,
by the city auditor or county auditor, or clerk of the town, township or school district; and to verify such statements he shall communicate
with each bank having such deposits, and he may also require such public
official to furnish him with any information concerning the office with
which such official is intrusted, and he shall file all such information in his
office in a proper manner, and such records shall at all times be open for
inspection to the proper authorities.
The commissioner of insurance shall
supply each county and city auditor, township and school district clerk,
with a sufficient number of application blanks, and it shall be the duty of
such auditors and clerks to furnish the officials required to be bonded with
as

verified

application blanks. On the reverse of each blank there shall be printed
194 and 196 of this article. All applications for bonds under
provisions of this act shall be made on said blanks. If in the opinion of
the commissioner of insurance it is advisable for the safety of the state to
reject an application for a bond, or cancel the bond of any official bonded,
he shall submit such application, also the persou's name whose bond he
proposes to cancel, to the state auditing board, together with his reasons
for rejecting or cancelling the same, and if the auditing board rejects such
application or cancels any bond, such official may bond in any manner

said

s-ctions 193,

the

•
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satisfactory to the proper authorities of the city, village, school district,
township or county, as the case may be. Provided, however, that when an
application is rejected by the board, he shall notify such person by registered mail, and before a bond is cancelled he shall also notify such person
by registered mail, demanding from him a receipt thereof, and upon the
return of such receipt the board shall cancel such bond six days thereafter.
When any default is reported, it shall be the duty of the commissioner of
insurance to carefully inquire into and investigate the same before the indemnity is paid thereon. Should any official default, then it shall be the
duty of the state examiner to examine and check the accounts of such
defaulting official and file his report with the commissioner of insurance,
stating amount due upon said defaulting officer's bond, and for such services
he shall be paid out of the state bonding fund. [1913, ch. 194, § 11.]
§ 200a. Shall be in effect January 1, 1914. This article shall go into effect
on January 1st, 1914. [1913, ch. 194, § 13.]

Article
The act constituting

11.

— Fire

this article

is

Marshal Department.
termed

in

its title

"An

act for the creation of a

marshal department."
§ 201. Organization of
fire

department. That there be added to the duties of
the commissioner of insurance the additional duties created by this article.
The governor shall appoint a fire marshal and a chief assistant fire marshal,
who shall be under the management of the commissioner of insurance, said
appointments to be made within sixty days after the passing of this article,
and who shall hold office for the term of two years, and shall be removed for
cause only, and until their successors are appointed and qualified. The commissioner of insurance shall appoint one clerk who shall act as deputy assistant fire marshal. The fire marshal and chief assistant shall give a bond to
the state of North Dakota in the penal sum of five thousand dollars ($5,000)
each, conditioned upon the faithful discharge of his duties. The fire marshal,
the chief assistant fire marshal, and the deputy shall take and subscribe and
file in the office of the secretary of state the constitutional oath within
fifteen days from the time of their appointment respectively.
[1913, ch. 169,
§1.]
§ 202. Duties of officers. It shall be the duty of the fire marshal and
assistant to enforce all laws of the state in respect to fires as follows:
(a) Prevention of fires.
(b) The storage, sale and use of combustibles and explosives.
(c) The installation and maintenance of automatic or other fire alarms
and fire extinguishing equipment.
(d) The means and adequacy of exits in case of fires from churches,
schools, halls, theaters, amphitheaters and all other places in which numbers
of persons congregate from time to time for any purpose.
(e) The suppression of arson and investigation of the cause, origin and
circumstances in connection with fires.
(f) The fire marshal and chief assistant fire marshal shall have such other
powers and perform such other duties as are set forth in other sections of
this article, and as may be conferred and imposed from time to time by law.
,

.

[1913, ch. 169, § 2.]
The
§ 203. Duties of chief assistant.
marshal shall be to assist the fire marshal

duty of the chief assistant fire
and in the event of a vacancy in
the office of fire marshal, or during the absence or disability of that officer
the chief assistant fire marshal shall assume the duties of the office of fire
marshal.
[1913, ch. 169, § 3.]
(a) The chief of the fire depart§ 204. Reports of circumstances of fires,
ment of every city or village in which a fire department is established, and
the mayor of every incorporated eily in which no fire department exists,
52
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board of every incorporated village in

and the above named

officers shall report
the cause, origin and circumstances of every fire occurring in such city or
village by which property has been destroyed or damaged, when the damage
exceeds the sum of twenty-five dollars ($25.00), except that all fires of unknown origin shall be reported, and shall especially make a report as to
whether such fire was the result of carelessness, accident or design.
(b) Such report shall be made within five days after the occurrence of
such fire, and the fire marshal shall have the right to supervise and direct
such investigation whenever he deems it expedient or necessary.
(c) The officer making reports or investigation of fires occurring in cities or
villages shall forthwith notify the fire marshal and shall within one week after
the occurrence of the fire furnish to the fire marshal a written statement of
all the facts relating to the cause and origin of the fire, and such further
information as may be called for by the blanks furnished by said fire marshal.
The state fire marshal shall keep in his office a record of all fires occurring
in the state, together with the facts, statistics and circumstances in connection with said fires, including the origin of the fire, which may be determined
by the reports or investigations provided by this article and such statistics
shall at all times be open for public inspection.
[1913, ch. 169, § 4.]
§ 205. Investigations by fire marshal. Procedure. Contempt. The fire
marshal shall, when, in his opinion, further investigation is necessary, take
or cause to be taken the testimony, under oath, of all persons supposed to
be cognizant of any facts, or to have any means of knowledge in relation to
the matter as to which an examination is herein required to be made, and
shall cause the same to be reduced to writing, and if he shall be of the opinion
that there is evidence sufficient to charge any person with the crime of arson
he shall cause said person to be arrested and charged with such an offense,
and shall furnish to the proper prosecuting attorney all such evidence
together with a copy of all names of witnesses and all the information
obtained by him, including a copy of all pertinent and material testimony
taken in the case, and shall keep a record of the proceedings and progress
made in all such prosecutions for arson, and the result of all cases finally
disposed of.
(a) The fire marshal and chief assistant fire marshal shall each have the
power in any county in the state of North Dakota to summon and compel
the attendance of witnesses before them or either of them to testify in
relation to any matter which is, by the provisions of this article, a subject
of inquiry and investigation, and may require the production of any books,
papers or documents being pertinent thereto or deemed by them or either
of them to be so, and such summons shall be served in the same manner and
have the same effect as subpoenas in district court. All witnesses shall receive
the same compensation as is paid to witnesses in the district court, which shall
be paid out of the fire marshal's fund upon the voucher signed by the state
fire marshal or chief assistant fire marshal before whom any witnesses shall
have attended, and approved by the state auditing board, and such officers
shall at the close of such investigation, wherein such witness or witnesses
were subpoenaed, certify to the attendance and the mileage of such witnesses,
which certificate shall be filed in the office of the fire marshal, and all
investigations held by or under the direction of the state fire marshal or his
subordinates.
(b) Said fire marshal, chief assistant fire marshal are hereby authorized
and empowered to administer oaths and affirmations to any person appearing
as a witness before them, and false swearing in any matter or proceeding
aforesaid shall be deemed perjury, and shall be punished as such.
(c) Any witness who refuses to be sworn, or who refuses to testify, or
who disobeys any lawful oider of the fire marshal or chief assistant fire
fire

department

exists,
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or refuses to produce

any paper, book or document touching any matter under examination, or
who is guilty of any contemptuous conduct after being summoned to appear
before them to give testimony in relation to any matter or subject under
investigation or examination, as aforesaid, may be summarily punished by
the said state fire marshal, chief assistant fire marshal, as for contempt by
a fine for a sum not exceeding one hundred dollars, or be committed to the
county jail until such time such person may be willing to comply with any
reasonable order made by the said state fire marshal, or chief assistant fire
marshal, as provided in this article, and subject to punishment as provided

by law.

.

[1913, ch. 169, § 5.]

§ 206. Abatement of dangerous conditions. If the fire marshal, chief assistant fire marshal, or any other officer mentioned in the preceding sections upon
an examination or inspection finds a building or other structure, which, for
want of proper repair by reason of age and dilapidated condition, defective
or poorly installed electric wiring, or equipment, defective chimneys, defective
gas connections, defective apparatus, or for any other cause or reason, is
especially liable to fire, and which building or structure is so situated as to
endanger other buildings or property such officer shall order such buildings
to be repaired, torn down, demolished, materials removed, and all dangerous
conditions remedied and abated. If such officer finds in a building or upon
any premises any combustible or explosive material, rubbish, rags, waste,
oils, gasoline, or inflammable conditions of any kind, dangerous to the safety
of such buildings or property he shall order such material removed and
such dangerous conditions remedied and abated. Such order shall be made
against and served personally, or by registered letter, upon the owner, lessee,
agent, or occupant of such buildings or premises, and thereupon such order
shall be complied with by the owner, lessee, agent, or occupant within the
time fixed in such order. Any person who shall interfere in any way with
the fire marshal, chief assistant fire marshal in the performance of their
duties shall be guilty of a misdemeanor.
[1913, ch. 169, § 6.]
§ 207. Order for correction of dangerous conditions. If the fire marshal or
chief assistant fire marshal shall find on any premises or in any building conditions that are a menace and dangerous to the safety of life and limb of
the occupant of said building or adjacent buildings they are empowered to
issue the necessary order for removal or correction of the dangerous conditions forthwith, and any owner, agent, or occupant of said premises upon
whom said order is issued failing to comply with said order within the time
specified shall be guilty of a misdemeanor.
[1913, ch. 169, § 7.]
If the owner, lessee, agent, or occu§ 208. Appeal from order of officer.
pant deems himself aggrieved by au order of an officer under the preceding
section and desires a hearing he may complain or appeal, in writing, to the
fire marshal within five days from the service of the order, and the fire
marshal shall at once investigate said complaint, and he shall fix a time and
place not less than five days nor more than ten days thereafter when and
where said complaint will be heard by the fire marshal, and the fire marshal
at said hearing may affirm, modify, revoke, or vacate said order, and unless
said order is revoked, modified or vacated by the fire marshal it shall remain
in force and be complied with by such owner, lessee, agent or occupant within
the time fixed in Baid order, or within such time as may be fixed by the
lire marshal at said hearing.
[1913, ch. 169, § 8.]
§ 209. Appeal from order of fire marshal. If a person is aggrieved by the
final order of the fire marshal, as made at the hearing provided for in the
preceding section, such person may, within five days thereafter, appeal to
the district court in the county in which the property is situated, notifying
the fire marshal of such appeal within three days thereafter, which notice
shall be in writing, and delivered personally to the fire marshal or left at
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The party so appealing shall
principal office in the city of Bismarck.
two days thereafter file with the clerk of the district court in which
fixed
by the judge of the judicial
in
an
be
bond
amount
to
is
made
a
appeal
district in which the property is situated, but in no case less than one hundred dollars ($100) with at least two sufficient sureties, to be approved by
said court, conditioned to pay all the costs of the appeal in case the appellant
The
fails to sustain the same, or the appeal be dismissed for any cause.
district court shall hear and determine the appeal within ten days, or as
soon thereafter as possible, from the date of the filing of the same at any
place in the judicial district to be designated by the judge of said court.
The fire marshal shall make a complete transcript of the proceedings had
before him and certify the same together with all the original papers tiled
in his office, and transmit them to the district court at least three days prior
to the date of hearing as fixed by the court.
In case the decision is against
the appellant, or for any cause the appeal be dismissed, judgment for the
costs shall be ordered against the appellant.
[1913, ch. 169, § 9.]
If the owner of such premises is
§ 210. Service of notice to nonresident.
not a resident of the state of North Dakota, and if such premises are vacant
and are unoccupied, or if the owner of such premises has no known address
then such notice shall be served by a three weeks' publication thereof in a
legal newspaper published in the county in which said premises are situated,
ami such notice shall be deemed to have been served upon such owner upon
the last day of the publication of such notice.
[1913, ch. 169, § 10.]
§ 211. Insurance companies to report losses. Every fire insurance company
authorized to transact business in this state is hereby required to report to
the state fire marshal, through the secretary or other officer of the company
designated by the board of directors for that purpose, all fire losses on prophis

within

erty

insured in any such companies, giving date of fire, the amount of probcharacter of the property lost or destroyed, and the supposed

able loss, the

cause of the fire together with the amount of insurance carried by such company. Such report shall be mailed to the fire marshal within three days after
the notice of loss received by such company.
Each company is hereby also
required to report the amount of loss as adjusted on each fire after adjustment is made. Such report shall be in addition to, and not in lieu of, any
reports such company may be required to make by any law of this state to
the commissioner of insurance.
[1913, ch. 169, § 11.]
Any officer
§ 212. Penalty for officers neglecting to comply with act.
referred to in this article, who neglects to comply with any of the requirements of this article, shall, upon conviction, be punished by a fine of not loss
than twenty-five dollars ($25) nor more than one hundred dollars ($100)

each neglect or violation. [1913, ch. 169, § 12.]
§ 213. Salaries of officers. The fire marshal shall receive an annual salary
twenty-five hundred dollars ($2,500).
The chief assistant fire marshal
shall receive an annual salary of eighteen hundred dollars ($1,800).
The
tire marshal, chief assistant fire marshal, and all other employees of the state
tire marshal's office shall receive their compensation monthly.
All officers
who shall perform any service at the request of the fire marshal, chief
assistant fire marshal, shall receive the same fees as officers in district court,
aud such fees shall be paid out of the fire marshal's fund as witnesses testifying under this article.
[1913, ch. 169, § 13.]
§ 214. Clerical assistance and other expenses. The commissioner of insurance shall employ clerks and assistants and incur such other expenses as may
be necessary for the fire marshal and chief assistant fire marshal in the performance of their duties, including necessary traveling expenses, not to
exceed, including salaries, such sums as may be paid into the state treasury
in the manner hereafter provided.
Provided, that no clerk or assistant shall
be appointed, except as expressly provided for in this article, until the
for

of
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necessity for such appointment shall first be passed
approved by him. [1913, ch. 169, § 14.]

upon by the governor and

Clerk hire to be paid only on sworn vouchers, etc., Bee section 653f.
The commissioner of
§ 215. Rules for prevention of fires to be issued.
insurance and the fire marshal shall make rules for the prevention of fires,
and such rules shall be fully explained to all state, county and city boards and
officers by the fire marshal or his assistants. All such rules shall be posted in
such conspicuous places as will tend to be of the greatest benefit to the residents of the state, and when called upon the fire marshal, or one of his assistants, shall appear before such boards and explain the benefits derived by the
compliance with such rules and regulations in the reduction of the hazardous
[1913, ch. 169, § 15.]
conditions and the reduction in loss by fire.
§ 216. Tax on insurance companies. For the purpose of maintaining the
department of the fire marshal and paying the expenses incident thereto
every mutual and domestic fire insurance company doing business in the
state of North Dakota (excepting therefrom county mutual insurance companies) shall hereafter pay to the commissioner of insurance on or before
April 1, 1913, and annually thereafter a tax upon its fire premiums or assessments, or both, as follows:
sum equal to one-half of one per cent (Vo P«' r
cent) of the gross premiums and assessments less return premiums on all
direct business received by it in this state, or by its agents for it, in cash
or otherwise, and during the preceding calendar year.
Provided, however, that if the amount so raised be not sufficient to maintain the office of fire marshal, as herein provided, that the balance so required
to support said office, as herein stated, shall be paid out of the two and onehalf per cent tax now paid by foreign companies in this state.
Provided, further, that this article shall in no way affect the tax due
March 31, 1913, and the payment thereof. The money so received into the
state treasury shall be set aside as a special fund, and is hereby appropriated for the maintenance of such office of state fire marshal, and the
expenses incident thereto. The state shall not be liable in any manner for
the salary of said fire marshal, chief assistant fire marshal, or his subordinates, for the maintenance of the office of fire marshal, or any expense
incident thereto, and the same shall be payable only from the special fund
provided for in this section, and from the two and one-half per cent tax provided in this section, and the allowance for expenses as provided in this
article shall be paid out only on an itemized statement, verified by oath, with
receipted bills attached.
[1913, ch. 169, § 16.]
§ 217. Account of expenses to be kept. The fire marshal shall keep on file
in his office an itemized statement of all expenses incurred by his department,
and shall approve all vouchers issued therefor before the same are submitted
to the state auditor for payment, which said vouchers shall be allowed and
paid in the same manner as other claims against the state.
[1913, ch. 169.

A

§ 17.]
§ 218.

Records to be public.

All records

on

file

in the fire

marshal's depart-

ment shall be public, except .estimony, correspondence or other matter taken
in any investigation under the provisions of this article, which the fire marshal, in his discretion, may withhold from the public.
[1913, ch. 169, § 18.]
§ 219. State's attorney to assist on request. The state's attorney of any
county, upon the request of the fire marshal, his deputies, or assistants,
shall assist such officers upon an investigation of any fire which, in their
opinion, is of suspicious origin.
[1913, ch. 169, § 19.]
§ 220. Disposition of penalties, fees, or forfeitures. All penalties, fees or
forfeitures collected under the provisions of this article shall be paid into
the treasury of the state for the benefit of the fire marshal's fund.
[1913,
ch. 169, § 20.]

The fire marshal
§ 221. Fire marshal to report to governor annually.
submit annually as early as consistent with full and accurate prepara-

shall
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and not later than the 15th day of October of each year a detailed report
actions to the governor. [1913, ch. 169, § 21.]
There shall be paid to
who do not receive to
exceed fifty dollars ($50) annually as compensation for their services as such
chiefs and mayors, and to the presidents of village boards, who are by this
article required to report fires to the fire marshal, the sum of one dollar
and fifty cents ($1.50) for each fire reported to the satisfaction of the fire
marshal. Said allowance shall be paid by the fire marshal at the close of each
fiscal year out of any funds appropriated as heretofore provided for the
use of the office of said fire marshal.
[1913, ch. 169, § 22.]
All chiefs of depart§ 223. When compensation not given for reports.
ments, who receive a stated salary and devote their entire time to the duties
of chiefs of departments, and the mayors of cities, who receive a stated
salary exceeding fifty dollars ($50.00) as such officers, shall be precluded
[19J;*.
from receiving any extra allowance for the report herein mentioned.
uon,

of his official

§ 222. Compensation of mayors, etc., for reports.
the chiefs of fire departments and mayors of cities,

ch. 169,

§ 23.]

Article 12.—

The State Examiner.

Qualifications. There shall be a state examiner who
be appointed by the governor and confirmed by the senate, who shall
hold his office for the term of two years, and until his successor has boon
The
appointed and qualified, unless sooner removed as herein provided.
state examiner shall be a skilled accountant, an expert in the theory and
practice of bookkeeping, and shall not be an incumbent of any public office
in the state, or of any county, municipality or public institution therein, and
shall not own, hold or control any stocks, capital or bonds, or the office of
trustee, assignee, officer, agent or employe of any banking, annuity, safe
deposit, trust company, moneyed or savings institution or corporation, or of
any corporation engaged in the business of guaranteeing or insuring the
fidelity or faithful performance of the duties of, or the solvency of public
officers or of public depositories, created under the laws of North Dakota, or
created under the laws of any other state, or under the laws of the United
States.
In case of vacancy by death, removal, resignation or otherwise, the
governor shall fill the same by appointment. The governor is authorized
to remove from office any state examiner who violates, or fails faithfully to
discharge the duties of his office, or becomes disqualified under the provisions
of this section, and to appoint his successor, who shall hold office until the
end of the next legislative assembly, unless sooner removed as above provided.
[1907, ch. 230; R. C. 1905, § 140; 1893, ch. 95, § 1; R. C. 1899, § 136; 1901,

§ 224. Appointment.

shall

ch. 170.]
§ 225. Duties. The duties of the state examiner are to examine at least
once a year the books and accounts of the secretary of state, state auditor,
state treasurer, clerk of the supreme court, commissioner of insurance, commissioner of agriculture and labor, department of university and school
lands, supply department of the national guard, city auditors, city treasurers,
county treasurers, county clerks, county judges, register of deeds, county
superintendents of schools, sheriffs and county auditors, fees for such examinations to be charged by the state examiner only for an examination of
books and accounts of city auditor, city treasurer, county treasurer, county
clerk, county judges, register of deeds, county superintendent of schools,
sheriffs and county auditors, at the rate of ten dollars per day for the time
actually employed by himself or his deputies in such examinations, such
fees to be paid into the state treasury as provided by law for other fees
collected by his office. [1913, ch. 10, § 3 ; R. C. 1905, § 141 1893, ch. 95, § 2
B. C. 1899, § 137 ; 1908, ch. 183 1905, ch. 171.]
Further provision for tfae "hocking and auditing of public officials, see section 711
;

;
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This section 225 was enacted in its present form by Laws 1913, ch. 10, | 3, which, by
an emergency section, took e fleet March 20, 1913. Laws 1913, ch. 874, without an emergency stction, was approved March 1, 1913, and provided as follows: "The state examliter is uut!iorized and empowered, and it is made his duty, to at least two times each
year examine each state ollice, and to make and file in hU office a full report thereof,
which report shall be open to inspection."
§ 226. Duty to supervise accounts of public institutions. It shall be the
duty of the state examiner to assume and exercise constant supervision over
the hooks and financial accounts of the several public, educational, charitable,

penal and reformatory institutions belonging to the state; to prescribe and
enforce correct methods of keeping financial accounts of the state institutions
by himself or duly appointed deputy, and instruct the proper officer thereof
in the due performance of his duty concerning the same; to examine the
books and accounts of all public institutions under the control of the state,
and of all private institutions with which the state has any dealing, so far
onlv as the same relates to such dealing, once in each six months.
[R. C.
190.1. § 142: 1893, ch. 95, § 3; R. C. 1899, § 138.1
§ 227. Additional duties. It shall be his duty to order and enforce a
correct and, as far as practicable, uniform system of bookkeeping by state
and county treasurers and auditors so as to afford a suitable check upon
their mutual actions and insure a thorough supervision and the safety of
the state and county funds. He shall have full authority to expose false and
erroneous systems of accounting, and when necessary instruct or cause to be
instructed the state and county officers in the proper mode of keeping the
accounts. It shall be the duty of the state examiner to ascertain the character
and financial standing of all present and proposed bondsmen of state and
county officers. He shall require county treasurers as often as he shall deem
necessary to make verified statements of their accounts, and he shall personally, or by deputy, visit said offices without previous notice to such
treasurers, at irregular periods, of at least once a year, or when requested
by any board of county commissioners, and make a thorough examination
of the books, accounts and vouchers of such officers, ascertaining in detail
the various items of receipts and expenditures; and it 'shall be his duty to
inspect and verify the character and amounts of any and all assets and
securities held by said officers on public account, and to ascertain the
character and amount of any commissions, percentages or charges for services
exacted by such officer without warrant of law. He shall report to the
attorney-general the refusal or neglect of any state or county officer to obey
his instructions, and it shall be the duty of said attorney-general promptly
to take action to enforce compliance herewith.
He shall report to the
governor the result of his examination, which shall be filed in the executive
office, as well as any failure of duty by any financial officers as often as he
thinks required by the public interest, and the governor may eause the
result of such examination to be published, or at his discretion to take such
action for the public securities as the exigencies demand, and if in his opinion
the public interest requires it, he may suspend any such officer from further
performance of duty, until examination is had, or such security obtained
as mav be demanded for the protection of the public funds.
[R. C. 1905,
§ 143: 1893. ch. 95. § 4; R. C. 1899, § 139.]
Governor not authorized to remove

officer

reported delinquent.

(Territory

v.

Cox, 6 D.

501. appendix not followed.)
State v. Shannon. 7 8. D. 319. 01 X. W. !?'>.*
§ 228. Fiscal affairs of counties. It shall be his duty at the request of
the county commissioners of any county in this state to examine and audit,
compare and correct, any books, records, papers, securities or other documents
necessary to be had in any pending settlement of the fiscal affairs, or any
necessary correction of the records of any county in this state. He shall
have free access to all books, papers, records or other documents of any
county in the state, found or deemed to be necessary, and is hereby empowered
to take the reeords of any one county in this state to any other county in
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I

when in his judgment it is deemed necessary, to compare and
correct the same.
And all county officers in this state are hereby required
and enjoined to assist said state examiner in the discharge of his duties in
all things which he may require of them as such county officer.
[R. C. 1905,
this state,

§ 144*:

1893, ch. 95, § 5; R. C. 1899. § 140.]
shall be his duty to visit, at least once
§ 229. Examination of banks.
each year, without previous notice, each of the banks, banking corporations
and savings banks incorporated under the laws of this state, insurance,
annuity, safe deposit, loan or trust companies and other moneyed corporations
and thoroughly examine into, their affairs and ascertain their financial condition.
It shall be the duty of such examiner to inspect carefully and verify
the validity and amount of the securities held by such institutions, examine
into the validity of the mortgages hrld by savings institutions, and see that
the same are duly recorded, and ascertain the amount of any discount or
other banking transaction which he may deem foreign to the legitimate and
lawful purposes of savings institutions.
He shall inquire into, and report
a/ v neglect or infringement of the laws governing such banking, annuity,

H

in

>»
Qm

£
2(Jj

companies, moneyed and savings institutions, and for such
have power to examine the officers, agents and employes
persons doing business therewith. He shall forthwith report

safe deposit, trust

5

P'"pnsi-s shall
th< r. of,

and

all

condition of such corporation so ascertained to the governor, together

thi'

w 'h his recommendations or suggestions respecting the same, and the governor
may cause the same to be published, or in his discretion take such action as
•C the exigencies mav seem to demand. [R. C. 1905, § 345; 1893, ch. 95, § 6:

^
2§

R. C. 1899. §

141; 1901, ch. 170.]
2S0. Public officers to aid examiner.
All officers of the state and counties
of the state and all officers and employes of banking and other institutions
'i
mentioned in this article must afford all reasonable facilities for the invest.i[rations provided for in this article, and all such officers, managers and
employes must make return and exhibit to the examiner under oath in such
form and in such manner as he may prescribe, and each and every person
Jg| so required who shall refuse and neglect to make such return or exhibit, or
to make or to give such information as may be required by said examiner,
2) shall be deemed guilty of felony; and if any person in making such exhibit

2

^

or

giving such information or affording any statement required under this
on his oath, shall knowingly swear falsely concerning the same, he
[R. C. 1905,
be deemed guilty of perjurv and punished accordingly.

article,
shall

146; 1893, ch. 95, § 7; R. C. 1899, § 142.]
Penalty. Every person who shall will§ 231. Obstruction of examiner.
obstruct or mislead the state examiner in the execution of his duties
as hereby prescribed shall be subject to conviction and punishment therefor
in the same manner as is now provided for the conviction and punishment
of persons obstructing or hindering any officers, ministerial, judicial, or
executive, under the laws and authority of this state.
And said examiner
shall have full power and authority for the various purposes named to
§

fully

i

examine any books, papers, accounts, bills, vouchers and other documents,
or property of any or all of the aforesaid state institutions, moneyed, banking, insurance, annuity, safe deposit, trust company and moneyed or insurance
•orporations and county or state officers and custodians of any county or
state fund also to examine under oath any or all trustees, managers, officers,
or employes or agents of said institution and moneyed and savings corporations and other persons in the control of or doing business with said moneyed
or savings institutions, and the county and state officers and custodians of
county and state funds aforesaid.
Said examiner is empowered to issue
suhpenas and administer oaths in the performance of his duties, and any
person refusing access by said examiner to any such books or papers, or any
trustee, manager, officer, agent, clerk, employe, or other person aforesaid,
;
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who shall obstruct such access or refuse to furnish any required information,
or who shall in any manner hinder a thorough examination required by this
article of the officers, state, moneyed, banking, insurance, annuity, safe deposit,
trust companies and savings institutions, or pertaining to the county and
state officers aforesaid, shall be deemed guilty of felony and shall be liable
on conviction to a fine of one thousand dollars or imprisonment in the penitentiary for the term of one year. And when necessary, the state examiner
shall employ stenographers or clerical help, the expense incurred therefor
to be collected by the examiner from the county or corporation in interest.
[R. C. 1905, § 147; 1893, ch. 95, § 8; R. C. 1899, § 143.]
Refusal to testify before state examiner not contempt, when. In re Camp, 7 N. D.
69, 72 N. W. 912.
§ 232. Reports, contents of. The state examiner shall report to the governor the result of his examinations on the first Monday in November of each
year he must also make a report upon any particular matter at any time
when required by the governor, and shall embody in such report an abstract
of the condition and statistics of the several state institutions and the county
and state finances ascertained by him, which report shall be printed to the
number of five hundred copies and shall be included with other official reports
in the volume of executive documents.
The state examiner shall perform
such other duties as shall be prescribed by law. [R. C. 1905, § 148; 1893,
;

ch. 95, § 9; R. C. 1899, § 144.]

§ 233. Special state examiner. The governor may, at such times as he may
it for the best interests of the state, appoint a special state examiner
to examine any of the state institutions or public offices. Such special state
examiner shall have all the powers and authority that the state examiner now
has in making such examinations, and shall also examine into and report
upon such other matters connected with the state institutions and public
offices as the governor may direct.
He shall receive as compensation for such
services the sum of ten dollars per day for the time actually employed upon
such examinations, and his actual traveling expenses, to be paid upon vouchers
approved bv the governor, in the same manner as state officers' salaries are
now paid. * [R. C. 1905, § 149; 1899, ch. 151; R. C. 1899, § 144a; 1901, ch.

consider

171.]

§ 234. Salary, deputies, and penalty for malfeasance. The only salary of
the state examiner for all services rendered in any capacity whatever, shall
be three thousand dollars per year, and his actual and necessary expense
incurred in the discharge of his official duties, to be audited and paid in the
same manner as the salary and expense of the state officers are paid. He
is authorized, with the approval of the governor, to appoint deputies, five,
who shall receive an annual salary of eighteen hundred dollars and one
who shall receive an annual salary of fifteen hundred dollars and their actual
and necessary traveling expenses, to be audited and paid as hereinbefore
stated.
The deputy state examiners shall be skilled accountants. If said
examiner or his deputies, or either of them, shall directly or indirectly
receive any compensation or pay for his services, or extra services, or neglect
of services, other than is provided in this article, he shall be deemed guilty
of felony.
[1909, ch. 215; R. C. 1905, § 150; 1893, ch. 95, § 10; R. C. 1899,
§ 145; 1901, ch. 170; 1905, ch. 170.]
§ 235. Official bond. The state examiner shall execute an official bond
to the state in the sum of ten thousand dollars and each of his deputies
execute a like bond in the sum of five thousand dollars, all to be approved
by the governor and filed in the office of the secretary of state. [R. C. 1905,
§ 151; 1893, ch. 95, § 11; R. C. 1899 § 146; 1905, ch. 169.]
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20. State Board of Embalm ers, §§ 540-548.
21. Board of Accountancy, §§ 549-557.
22. Barbers' Examining Board, §§ 558-572.
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24. Board of Railroad Commissioners, §§ 579-601.
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29. Panama Exposition Commission, §§ 631a-631e.
18.
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Article

1.

— Board

of Control.

Removal.
Salaries.
Confirmation.
Vacancies.
The governor shall, prior to the adjournment of the twelfth
legislative assembly, nominate and, with the consent of two thirds of the
members of the senate in executive session, appoint three electors of the state,
two of whom shall be of the political party having a plurality, and one of
the political party having the next highest number of members in the legislative assembly, and no two of whom shall reside at the time of their appointment in the same congressional district, after such district shall be defined,
as members of a board to be known as a " board of control of state institutions.' *
Said members shall hold office for a term of two years. Subsequent appointment shall be made as above provided, except to fill vacancies
and shall be for a period of two years. The board shall at all times be subject
t«> the above limitations and restrictions.
No nomination shall be considered
by the senate until the same shall have been referred to a committee of five,
not more than three of whom shall belong to the same political party, to be
appointed by the president of the senate without the formality of a motion,
which committee shall report to the senate in executive session, which report
•hall be made at any time when called by the senate.
The consideration of
nominations by the senate shall not be had on the same legislative day the
nominations are referred. The chairman of the board for each biennial period
% 236. Nomination.

Term

of

office.
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member whose term first expires and each member thereof shall
receive a salary of three thousand dollars ($3,000.00) per annum. Tin* govmay remove any member of the board for malfeasance or nonfeasance
in office or for any cause that renders him ineligible to appointment or incapable or unfit to discharge the duties of his office, and his removal when so
made, shall be final. [1911, ch. 62, § 1.]
shall be the

ernor

In approving this act the governor expressed his confident opinion Hint the first section violates section 211 of the constitution and part of section :J0 t!;< rc«f by prescribing
a political test for members of the board. Governor's me?i-ri}:<>. Laws
p. 104. whore
the governor cited in support of his opinion Attorney-General v. Board, 58 Mich. 213;
People v. Hurlbut, 24 Mich. 90-92; Evansvillo v. State, lis Ind. 426; and Ko^ers v. Common Council, 123 N. Y. 185. But he was also "of the. opinion that niter audi portions
of the act as are unconstitutional are stricken out, there will still remain a good law
that can be enforced."

§ 237. Oath, bond, examination. Not excused from testifying. Each member of the board shall take the oath, and qualify, as required by section GG1.
and shall devote his whole time to the duties of his office. Before entering
on the duties of his office, each member shall give.au official bond of the sum
of twenty-live thousand dollars ($25,000.00) conditioned as provided by law.
signed by sureties, to be approved by the governor as to the sufficiency of
surety, and by the attorney-general as to form, .and when so approved, .said
bond shall be filed in the office of the secretary of state. No member of
board of control shall be eligible to any other lucrative office in the state
during his term of service or for one year thereafter or to any position in
any state institution during the term of which he was appointed, nor within
one year after his term shall have expired. The said board of control shall
be subject to the examination of the state auditing board. The claim that
any testimony or evidence sought to be elicited or procured on such examination may tend to criminate the person giving or producing it, or expose to
public ignominy, shall not excuse him from testifying or producing evidence,
documentary or otherwise; but no person shall be prosecuted or subjected
to penalty or forfeiture for and on account of any matter or thing concerning which he may testify or produce such evidence, provided that he shall
not be exempt from prosecution and punishment for perjury committed in

so testifying.
[1911, ch. 62, § 2.]
§ 238. Offices. Secretary, salary. Supplies. The board shall be provided
by the proper authorities with suitably furnished offices at the seat of government, and shall employ a competent secretary, who shall receive a salary
not to exceed two thousand dollars ($2,000.00) per annum, and may also
hire a stenographer and such other employes as may be necessary to properly
transaet the business within the duties of said board with dispatch.
The
board shall, by the proper authorities, be also furnished with all necessary
books, blanks, stationery, printing, postage stamps, and such other offices
supplies as are furnished other state officers. It shall present to each legisla
tive assembly an itemized account of its expenditures, to the end that th*>
legislature, may, for the future, fix the maximum amount of such expendi
tures.
(1911. eh. 62. § 3.1
As to the time of making reports to the legislative assembly and the contents of r*
porta, see sections

!>.">,

97, 08, G33.

There is hereby appropriated from any fundi*
§ 239. Appropriation.
in the state treasury not otherwise appropriated the sum of $15,000.00 annually,
or as much thereof a* may be necessary to carry out the provisions of thin
act,

[15>11, ch, 62. § 4.]

§ 240. Traveling expenses. Governor's approval. In addition to the salaries paid the members of the board and the secretary, or other employes,
they shall be entitled to the necessary traveling expenses, by the most convenient and practicable route, incurred in going from Bismarck to the different institutions, or to other places in the state, when on official buvvu.wiC2
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No expenditure for traveling expenses to other states shall he made by tin*
board, or by any officer or agent thereof, or by any officer, employ**, or agent
of any state institution under the control of this board, unless the authority
to make such trip is granted at a meeting of the board of control upon a
written resolution, adopted by the board, which shall state the puipose
Said resolution,
of soeh trip and the reason the same is deemed necessary.
if adopted, shall then be submitted to the governor for his written approval,
and if he does not approve the same such trip shall not be made at the
expense of the state.
[1911, ch. 62, § 5.]
Before any expenses of the mcmbera of said
§ 241. Itemized statement.
board, any officer, or agent thereof, or before any expenses incurred by others
onder the direction of the board, or the expenses of any officer or any

employe of any institution undor the charge of the board, shall be paid, a
minutely itemized statement of every item of expenditure shall be presented
to the proner authority duly verified, which verification shall aver that the
expense hill is just, accurate and true and is claimed for cash expenditures,
or cash disbursements, truly and accurately made, or payment thereof shall
not he made.
The expense hills of the members of the board, the secretary
and its other employes, when so verified, shall be presented to the state
The
auditing hoard for their written audit, before payment is made.
sa'aries and such actual expenses of the board, and the secretary and other
off ers, and the salaries of employes, shall be paid monthly by the state
treasurer, upon the warrant of the state auditor.
[1911, ch. 62, § 6.|
The board shall have an official seal, .and every com§ 242. Official seal.
mission, order or other paper executed by the board may, under its direction,
h" attested with its seal affixed, by the secretary, or any member of the
board.

[1911. ch. 62, § 7.)

The board of control shall have full
§ 243. Institutions under control.
power to manage, control and govern, subject only to the limitations contained in this article, the State Hospital for the Insane, the State Penitentiary,

the North Dakota Blind Asylum, the School for the Deaf and Dumb, the
Reform School, the North Dakota

School for the Feeble Minded, the State

frate Tuberculosis Sanitarium, and such other charitable and reformatory
and penal institutions as have been or may hereafter be created or established
ae o ding to law.
The board of control so appointed and qualified shall,
within ten days after their appointment, establish an office in the state
capitol at Bismarck, and shall thereafter have full access to all the state
institutions mentioned in this section, and to all books, accounts, vouchers,
supplies and equipments of each of said institutions for the purpose of
familiarizing themselves with the conditions, needs and requirements thereof;
and. subject to the limitations in this article contained, the said board shall

assume

full control of said institutions on the first day of July, a. d. 1913;
provided, however, that this article shall not apply to the Soldiers* Home.
[113. ch. 55; 1911, ch. 62, § 8.1
Duties.
Annual statement. The board of trustees and
§ 244. Powers.
comni'ssioners now charged with the government of the institutions named
in section 243 hereof shall after the first day of July, a. d. 1911, have no
f cither legal existence, but all trustees now in
the office shall continue in
tfiee until said date.
The powers possessed by the boards of trustees with
reference to the management and control of the state institutions named
;n seetion eight of this act, shall on the first day of Julv, a. d. 1911, cease
to exist in such boards Of trustees and shall become vested in the boa- d of
control ; and the said board Of control is, on the first day of July, 1911, without
further process of law, authorized and directed to assume and exercise all
t'"> powers heretofore vested in or exercised by the several boards of trusses
wi-Si reference to the several institutions of the state herein named.
All duties
imposed on the boards of trustees or any other governing body, by statute,
1
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to establish a uniform system of books and accounts for said state institutions, and to cause the same to be examined annually by a skilled accountant,
and to annually require a settlement with the officers of each state institution,
are transferred from such trustees or other governing bodies to the board of
control as far as affecting the institutions herein named. Nothing herein contained shall limit the general supervisory or examining powers vested in the
governor by the laws or constitution of the state, or that are vested by the
governor in any committee appointed by him.
The board shall prepare annually for publication a statement of the cost
for the preceding year of maintaining each of said institutions including
improvements, itemized so far as practicable, and so arranged as to show

the cost of the various kinds of provisions, supplies and other expenditures,
separately.
[1911, ch. 62, § 9.]
Witnesses.
Contempt of court. It shall be the
§ 245. Investigation.
duty of the said board, or a committee thereof, to visit and inspect at least
once in six months, the institutions named, and investigate the financial condition and management of such institutions; and in aid of any investigation
the board shall have the power to summon and compel the attendance of witnesses; to examine the same under oath, which any member thereof shall
have the power to administer; and shall have access to all books, accounts,
papers and property, material to such investigation, and may order the
production of any other books or papers material thereto. Witnesses other
than those in the employ of the state shall be entitled to the same fees as in
civil cases in tlje district court.
The claim that any testimony or evidence
sought to be elicited or produced on such examination may tend to criminate
the person giving or producing it, or expose him to public ignominy, shall
not excuse him from testifying or producing evidence, documentary or otherwise; but no person shall be prosecuted or subjected to any penalty or forfeiture for and on account of any matter or thing concerning which he may
testify or produce such evidence ; provided, that he shall not be exempted
from prosecution and punishment for perjury committed in so testifying,
and it shall be the duty of the board to cause the testimony so taken to be
transcribed and filed in the office of the secretary of the board at the seat
of government within ten days after the same is taken, or as soon thereafter
as practicable and when so filed the same shall be open for inspection of
any person. Any person failing or refusing to obey the orders of the board
issued under the provisions of this section, or to give or produce evidence
when required, shall be reported by the board to the district court or any
judge thereof, and shall be dealt with by the court or judge as for contempt
of court.
[1911, ch. 62, § 10.]
May appoint a woman. Examine accounts.
§ 246. Monthly visitation.
The board, by a committee, or its secretary shall visit the hospital for the
insane once each month and in making such visits shall examine the accounts
of the steward and certify their approval on the same page with the monthly
balance and shall be vested with and exercise the powers and functions now
granted any visiting committee or board to such hospitals except that the
discharge of employes for cause shall be left with the superintendent as
hereinafter provided. If the board deem it prudent, it may appoint a woman,
whose duty it shall be to visit such hospital, when directed by the board, and
to report to the board, and who shall be paid three dollars ($3.00) per diem
and mileage at the rate of five cents per mile, from the funds of the institution visited, with proper audit of the bill for such services and expenses by
the board, in the manner provided for payment of current expenses of institutions.
[1911, ch. 62, § 11.]
§ 247. Biennial report. The board shall make its biennial reports to the
governor of its observations and conclusions respecting each and all of the
institutions named in section eight of this act, covering the biennial period
64
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ending Jane the thirtieth, preceding the regular session of the legislative
assembly. Said biennial report shall be made not later than October fifteenth
in the year preceding the meeting of the legislative assembly, and shall also
contain the reporta which the executive officers of the several institutions
are now or may be by the board required to make, also a statement of visitations to the several institutions, when and by whom made.
[1911, ch. 62, § 12.]
Aa to the time of making the biennial reports and aa to the contents thereof, goe sections 05, 07, 08, 633.

Books and account!. It shall keep at its office a proper and comsystem of books and accounts with each institution, which shall show
every expenditure authorized and made thereat, and said book, shall exhibit
an account of eaeh extraordinary or special appropriation made by the
legislature, with each item of expenditure thereof.
[1911, ch. 62, § 13.]
Expert help. It shall
§ 249. Uniform system of records and accounts.
prescribe the forms of records and the kind of accounts to be made and
kept by the institutions heretofore specified. In providing for the books of
accounts the said board shall establish as uniform a system as possible,
compelling similar institutions to keep similar books in the financial operations of such institutions; and the board shall institute and require the
keeping of a perfected system of accounts, and requisitions showing the purchase, storing and consumption of supplies for subsistence, construction or
other purposes.
The board shall, within six months after the passage of
this article, determine the kinds and qualities of provisions and supplies for
§ 248.

plete

the several institutions subject to its charge.

[1911, ch. 62, § 14.]
It shall prepare for
§ 250. Biennial estimates of special appropriation:
the use of the legislature, biennial estimates of appropriations necessary and
proper to be made for the support of the said several institutions, and for
the extraordinary and special expenditures for buildings, betterments or other
improvements. [1911, ch. 62, § 15.]
§ 251. Suggestions for legislation. The board shall incorporate in its biennial report required by section twelve of this article, suggestions to the legislature, respecting legislation for the benefit of the several institutions, or
for the dependent, defective or criminal classes of the state. The board and
its secretary shall on request, attend the meetings of legislative committees
to which such questions may be submitted for consideration, and furnish
such committees such information in regard to its doings and the conduct
of such institutions as may be demanded.
[1911, ch. 62, § 16.]
Limited to amount of appropriation.
§ 262. Plans and specifications.
Penalty. « It shall prepare plans for all betterments, improvements or buildings costing more than one thousand dollars ($1,000.00) for which it may
recommend an appropriation. But when an appropriation for any amount has
been made, there shall be no expenditure thereof until the board has secured
suitable plans and specifications prepared by a competent architect, and
accompanied by a detailed statement of the amount, quality and description
of all the material and labor required for the completion of said structure;

and no plan or plans shall be adopted, and no betterments, improvements or
buildings constructed, that contemplate the expenditure of more money
for completion than the amount appropriated by the legislature therefor,
unless exempted from the provisions of this section by the act making such
appropriation. In no event shall the board direct or permit an expenditure
for any purpose in excess of the amount appropriated by law, or contemplated by the statute, and the members of said board, its officers and agents,
are not subject to the provisions of sections 9101, 9102, 9103 and 9104. Revised
Codes of 1905, but any violation of the provisions of either of the said
sections of the code above named by any member of said board, its officers
or agents, shall be deemed a misdemeanor and on conviction the offender
shall be fined in any sum not less than two hundred dollars ($20U.00) nor
5
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thousand dollars ($5,000.00) in the discretion of the cnui-t.
jail not exceeding one year, or by both such fin**

or imprisoned in the county

and imprisonment.

[1JM1, ch. 62, § 17.

H

|

R. C. 1905,
9101. 9102. 9103. 9104. r.f rred to in
sections 9827, 9H2S, l)S2'J, 9830 in tliti compilation.

thh

iection, are, respectively,

§ 253. Report to governor. It shall investigate and report to the governor
any abuses or wrongs alleged to exist in the state institutions referred to in
this article.

[1911, ch. 62, § 18.]

What

to inspect. The board or any member thereof at the stated
any of the institutions under its control shall inspect every part
of each institution, and all the places, buildings and grounds belonging
thereto, or used in connection therewith. They shall make an examination of
the general and special dietary, the stores, and methods of supply as far as
circumstances may permit, they shall see every inmate of the charit«ble
institutions, especially those admitted since the preceding visit, and shall

§ 254.

visits to

;

give such as may require it, suitable 'opportunity to converse with the members of the board apart from the officers and attendants.
They shall, if
deemed necessary, examine under oath the officers and attendants, gnards and
other employes, and make such inquiries as will determine their fitness for
their respective duties.
[1911, eh. 62, § 19.]
§ 255. Recommendations. Quarterly conferences. The board shall, during
the first six months after its creation, meet in conference as often as it may
determine, the superintendents, wardens and other executive officers of ^aeh
of the said institutions, or as many thereof as it deems practicable, and consider in detail all questions of management and the methods to be adopted
to secure the economical management of the several institutions, as it may
deem necessary or advisable, and the board is vested with power to enforce
such recommendations and directions. After six months from the creation
of the board, a consultation and conference of the superintendents, wardens
and chief executive officers shall be held quarterly with the board at its
office in Bismarck at a time to be designated by the board, at which meeting
all matters concerning the government and management of the institutions
shall be considered and discussed, and the chairman of the board of control
shall preside at such meetings, and full minutes thereof shall be preserved
by the secretary of such board, who shall be secretary of said meeting. [1911,
ch. 62. § 20.]

The board shall keep in its
§ 256. Record. Transfer. Managing officer.
only to the members, secretary and proper clerks, except by
the consent of the board, or on the order of a judge or court of Record, a
record showing the residence, sex, age, nativity, occupation, religion,- civil
condition and date of entrance or commitment of every person, patient,
inmate, or convict in the several institutions governed by the board, the date
of discharge of every such person from the institution, and whether such discharge was final, and the condition of the person at the time he left the
institution. The record shall also indicate if a person is transferred from one
institution to another, and to what institution; and if dead, the date and
cause of death. This information shall be furnished to the board by the
several institutions, and such other obtainable facts as the board may from
time to time require. It is the duty of a managing officer of each institution,
who shall be appointed by the board, within ten days after the commitment
or entrance of a person, patient, inmate or convict to the institution, to
cause a true copy of his entrance record to be made and forwarded to the
office of the board of control.
When a patient or inmate leaves, or is discharged, transferred, or dies in any institution, the superintendent or person
in charge shall, within ten days thereafter, send such information to the
office of the board, all of which information shall be furnished on forms
which the board may prescribe. [1911, ch. 62, § 21.]
office accessible
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The board moy, if deemed advisable and expedient
257. State architect.
the best interest of the state, employ an architect who shall be skilled
the most improved methods of sanitation, and competent to prepare plans,

§

for
in

estimates and details for the buildings, betterments, and every
or equipment which may be neeessary in any of the institutions, whose
duty shall be to perform the work usually done by architects in preparing
plans and specifications.
Said architect shall also perform such other labor
as may be designated by the board, and shall receive a compensation to be
by the board fixed, which, including expenses, shall in no event exceed one
thousand five hundred dollars ($1,500.00) per annum. In cases of sufficient
magnitude, the board may secure the advice of a consulting architect, or
secure additional skilled assistant before the adoption of the plans of the
state architect, but the expense thereof shall not exceed five hundred dollars
($500.00) in any one year.
[1911, ch. 62. § 22.1
Term of office. Removal. Qualifications. It
§ 258. Institution officers.
shall be the duty of the board to appoint a superintendent, warden, or other
chief executive officer of each institution under the control of the board.
The tenure of office of said officers shall be two years from the date of their
Appointment, and the superintendent, warden, or other chief executive officer
now in charge of the several institutions placed under the control of this
board and who is now holding under an election, appointment or contract
for a definite term except the local treasurers, shall continue in office until
the expiration of such term or contract, all other offices shall be tilled by
appointment by said board. The superintendent, warden or other chief executive officer of any of the institutions named, may be removed by the board
for misconduct, neglect of duty, incompetency or other proper cause, showing
his inability or refusal to properly perform the duties of his office, but such
removal shall be had only after an opportunity is given such person to be
heard before such board upon preferred written charges, but the removal,
when made, shall be final. The officers of the several institutions shall have,
the qualifications and perforin the duties now imposed and required by them
by the statute, except as the same are modified or abrogated in this article.
In ease there is an alleged or seeming conflict between the powers of the
superintendents or other executive officers and the board of control, the
determination of such question by the board shall be final.
[1911, ch. 62,
specifications,
item

§

.

23.]

§ 259. Power to investigate question of insanity. The board shall have the
power to investigate the question of insanity and condition of any person committed to any state hospital, and shall discharge any person so committed
or restrained, if, in its opinion, such person is not insane, or can be cared for
after such discharge without danger to others, and with benefit to the
patient, but in determining whether such patient shall be discharged, the
recommendation of the superintendent of such hospital shall be secured. The
granting of this power to the board to serve as a commission for the determination of the insanity of a person is merely permissive, and does not repeal
or alter any statute respecting the discharge or commitment of innlate8 to
state hospitals.

[1911, ch. 62, § 24.]
§ 260. Collection of information.

The board shall
Bulletins.
Forms.
gather and present information embodying the experience of charitable,
reformatory and penal institutions, in this and other countries, regarding the
best and most successful methods of caring for the insane, delinquent and
criminal classes. And it shall encourage and urge the scientific investigation
of the treatment of insanity and epilepsy by the medical staff of the insane
hospital, and the institution for the feeble minded, and shall publish, from
time to time, bulletins, and reports of the scientific and clinical work
in said institutions or which it may require to be done therein.

now done
It shall
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also provide for the several institutions the forms for statistical returns to
be made by them in their annual and other reports. [1911, ch. 62, § 25.]
§ 261. Insane patients, residence unknown. Whenever the county authorities shall send to a hospital for the insane a patient whose residence is in
another state or foreign country, or whose residence is unknown, and whose
maintenance is charged to the state, such county authorities shall notify the
state board of control, which shall immediately inquire as to the residence
of such person and the propriety of his retention in the state hospital. If
the residence of said person is found to be in auother state or foreign country,
the board shall see that he is sent to his residence. No patient to be maintained at state expense shall be retained permanently at the state hospital
without the formal order of the board of control. [1913, ch. 186; 1911, ch.
62, § 26.]

§ 262. Questionable commitment. The superintendents for the hospital for
the insane and the institution for the feeble minded are required to immediately notify the board if there is any question as to the propriety of the
commitment or detention of any person received at such institution, and said
board, upon such notification, shall inquire into the matter presented, and
take such action as may be deemed proper in the premises. [1911, ch. 62,
§ 27.]

§ 263. Protection against fire. Means of escape. It shall be the duty of
the board to compel the superintendent, warden or other chief executive
officer of each of the institutions under the control of the board, to provide
at' each institution, adequate and ready means of protection against fire, and
to construct proper means of escape for the inmates and attendants where
the same are not already constructed, and to establish and enforce rigid rules
and regulations, by which the danger of fire shall be minimized, and prevent
as far as possible, injury to the persons of inmates, and loss or destruction,
by any cause, of the property of the state. [1911, ch. 62, § 28.]
§ 264. Official bonds. It shall be the duty of the board of control to require
its secretary and each officer 'and employe of said board and of every institution under its control, who may be charged with the custody or control of any
money or property belonging to the state, and who is not now required by the
statute to give bond, to give an official bond, properly conditioned, and signed
by sufficient sureties, in a sum to 'be fixed by the board, which bond shall be
approved by the board, and filed in the office of the secretary of state. [1911,
ch. 62. § 29.]

§ 265. Inventory of stocks and supplies. The board shall require within
thirty days after its organization and on July 1st and January 1st, of each
year thereafter, the chief executive officer of each institution under its charge
to make a complete, minute and accurate inventory of the stock and supplies
on hand, the amount and value thereof, which inventory shall be under the
following heads: live stock, produce of the farm on hand, carriages and
vehicles, agricultural implements, machinery, mechanical fixtures, real estate,
beds and bedding in inmates department, other furniture in inmates department, personal property of the state in superintendent's department, ready
made clothing, dry goods, provisions and groceries, drugs and medicines, fuel,
library and all other property under such other heads as the board may deem
proper. A like inventory shall be submitted by the proper officer of each
institution to the board when the semi-annual report of said officer is submitted to the board. [1911, ch. 62, § 30.]
§ 266. Gifts or gratuities. Penalties. No member of the board of control,
or officer, agent or employe thereof, and no superintendent, officer, manager
or employe of any of the institutions under the charge and control of said
board shall directly or indirectly, for himself or any other person or for
any institution under the charge of said board, receive or accept any gift
or gratuity from any person or persons, firm or corporation, who are dealers
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in goods, merchandise or supplies which may be used in any of said institutions, or from any employe, servant or agent of such person or persons, firm
or corporation.
Any person violating the provisions of this section shall be
deemed guilty of a misdemeanor and upon conviction be punished as provided
in section 9103, Revised Codes, 1905, and such violation shall be cause for

his

removal from

office.

R. C. 1905, | 9103

is

[1911, ch. 62, § 31.]
section 9829 herein.

Contents of biennial report, daily record. The board shall publish
biennial report to the legislature the name and salary of every employe
of said board, the name and salary of each officer and employe in the several
institutions subject to its control.
It shall be the further duty of the board to
require the proper officer of each institution to keep in a book prepared
for the purpose, a daily record, to be made each day. of the time and number
of hours of service of each employe, and the monthly pay roll shall be made
When an approprifrom such time book, and shall be in accord therewith.
ation is based on the number of inmates in or persons at institution, the
board shall require a daily record' to be kept of the persons actually residing
at and domiciled in such institutions.
[1911, ch. 62, § 32.]
Any member or officer
§ 268. Political influence or contribution prohibited.
of the board of control, or any officer or employe of a state institution subject
to this board who, by solicitation or otherwise, exerts his influence directly
or indirectly, to induce other officers or employes of the state to adopt his
political views, or to favor any particular person or candidate for office, or
who shall in any manner contribute money or other thing of value to any
person for election purposes, shall be removed from his office or position by
§ 267.

in its

the proper authorities.
[1911, ch. 62, § 33.]
§ 269. Assistants, discharged. The superintendent, warden, or other chief
executive officer of the several institutions, shall appoint all assistants, guards
and employes required in the management of the institution, the number of
whom shall be determined by the board. It is hereby declared a misdemeanor for the members of the board, or any officer thereof, to exert any
influence, by solicitation or otherwise, on the managing officer of an institution in the selection of any employe or assistant.
The said chief executive
officer may at his pleasure discharge any person employed, but shall keep
in the record of employes the date of such discharge, and shall place opposite
his name the reason therefor.
[1911, ch. 62, § 34.]
The board shall, prior to July 1st, 1911, and
§ 270. Institutions, salaries.
annually thereafter, fix, with the written approval of the governor, the annual
or monthly salaries of all the officers and employes in the several institutions,
eicept such as are fixed by the legislative assembly. The board shall classify
the officers and employes into grades and the salaries and wages to be paid
in each grade shall be uniform in similar institutions in this state.
The
schedule of wages so fixed shall become operative on July 1st of each year.
Provided, however, that the salaries of officers and employes of said state
institutions, except the local treasurers thereof, who are now holding for a
definite term, and a salary fixed by law or by contract according to law, shall
remain the same until the expiration of such term. The salaries and wages
shall be included in the monthly estimates as hereinafter provided, and paid
in the same manner as other expenses of the several institutions.
Officers
shall be entitled to the necessary food supplies for their families, and shall
receive such allowance from the supplies of the institution, but shall not be
entitled to delicacies when not in season.
The word " family " shall be
construed to mean only the wife and minor children of an officer.
[1913,
ch. 57
1911, ch. 62, § 35.]
§ 271. Local treasurer abolished. The treasurers of the institutions placed
under the management of the board of control will be relieved of their duties,
and all such offices will be abolished on July first, 1911. Such local treasurers
:
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account to the proper authorities, for all moneys, books, records,
vouchers or other evidence of property belonging to his office, and in his

shall

It shall be the duty of the state treasurer to receive all moneys
and evidence of indebtedness in the hands of said treasurer, and a failure
on the part of any such local treasurer to properly account to the state treasurer on July first, 1911, without further process of law, shall be by the said

possession.

state treasurer immediately reported to the attorney-general for such action
as may be proper in the premises.
[1911, ch. G2. § 36.)
§ 272. Moneys remitted to state treasurer. All moneys belonging to the
state, derived from any source at any of the institutions under the control of
this board, accounted for and remitted to the state treasurer on the first
day of each month, and all funds for necessary expenditures of such institutions shall be drawn from the state treasury as provided by this act. [1911,
ch. C'J. § 37.]

§ 273. Triplicate estimates; revisions; purchase of supplies. The superintendent, warden or other chief executive officers, as may be designated by the
board of control, shall, on or before the fifteenth day of February, May,
August and November, cause to be prepared triplieate estimates in minute
detail, including estimates, cost of each item, of all the expenditures required
for the institution for the ensuing quarterly period beginning on the first
day of January, April, July and October. Such estimates shall also include a
statement of the source and amount of all the revenues received by the said
institution and accounted for to the state treasurer on the lirst day of each
month. Two of the said triplicate estimates shall be sent to the officer of
the board and the third shall be kept by the superintendent, warden or other
chief executive officer. The board may revise the estimates for supplies of
other expenditures, either as to quantity, quality or the estimated cost
thereof, and shall certify that it has carefully examined the* same and that
the articles conlained in such estimate as approved or revised by it arc actually required for the use of said institution.
The board shall thereupon
advertise tor bids for such supplies, requiring samples in every possible case,
and such supplies purchased shall in all cases be at least equal in value to
the sample submitted by the successful bidder. "Where samples are submitted
and bids are the same the firm in the state so bidding shall have the preference. This provision, however, shall not apply to the purchase of fibre for
the twine plant but the board of control and the warden shall jointly purchase
siich necessary fibre in the manner thought to be the most economical to
and for the best interests of the state. "When the estimates have been so
certified and revised and bids for the supplies enumerated and described
therein have been received and contracts for furnishing the supplies have
been let a copy of such revised estimates and the contract for furnishing
the supplies enumerated and described in such revised estimates duly certified
shall be sent to the institution and another copy retained by the board. The
certified copy sent to the institution shall be sufficient authority to the
management of the institution to purchase the supplies enumerated in said
estimates at prices not to exceed those named in the contract and not otherwise. Said supplies shall be so purchased as to permit, at least thirty days*
time to pay therefor, and the steward, clerk or other officer of the institution
designated by the board shall require itemized bills to be rendered by the
person who furnished supplies, in duplicate, for all purchases whether made
upon contract or otherwise, which shall be in the following form:
The State of North Dakota, on account of
^Date.)

Dr.
To
(Here insert an itemized account of goods or property purchased.)

The State
County of

of

)
)

TO
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on oath say that the forcgoiug bill of
correct and just, and wholly unpaid; that the exact consideration
therein charged for was received by the said institution; that neither the
same nor any part thereof have since been commuted; that neither bonus,
commission or discount, nor any other consideration, directly or indirectly,
has been given or stipulated within my knowledge or belief, because of the
purchase thereof, as herein set forth, or for any other reason.
(To be signed by the person having personal knowledge of the facts herein
I,

,

account

is

set forth.)

Sworn
I

to

and subscribed before me

this

day of

hereby certify that the above account is correct and that the articles
charged have- been received in good order by the

therein

institution.

Steward, Clerk or other designated
It

officer.

shall be endorsed as follows

No
Institution, $
Passed upon by the Board of Control on the
day of
and ordered paid. [1913, ch. 57; 1911, ch. 62, § % 38.]
§ 274. Monthly statement. Affidavit. The steward, clerk or other officer,
who may be designated by the board, shall prepare a monthly statement
showing purchases and expenditures of every kind for the preceding month,
which shall be signed by such officer, approved by the chief executive offieer
of the institution, and filed with the board on a day certain to be fixed by
said board. Attached thereto shall be the affidavit of such steward, clerk or
officer, as the case may be, stating that the goods and other articles therein
specified were purchased and received by him or under his direction at the
institution, and were purchased at a fair, cash market price, on credit not
exceeding thirty days, and that neither he nor any person in his behalf had
any pecuniary or other interest in the purchases made, or received any
pecuniary or other benefit therefrom, directly or indirectly, by commission,
percentage, deductions, or in any other manner whatever, and that the
articles contained in such bill conformed in all respects to the invoiced goods
received and ordered by him, or the samples from which the goods were
purchased, both in quality and quantity.
If any invoice or statement, or
any part thereof, is found objectionable, the board shall endorse its disapproval thereon, with its reasons therefor, and return it to the management of the institution, and when the matter complained of is corrected,
said statement and invoice shall be returned to the board. [1911, ch. 62, § 39.]
When the monthly
§ 275. Payroll. Triplicate abstract. State treasurer.
statement is so made, provided and verified, it shall be forwarded to the
board of control, together with the original invoices of the purchases and a
complete and itemized statement of every expense of said institution, including the receipted payroll, for the examination and audit of the board,
which board shall fix the regular time for the auditing of the accounts of the
Mttitution for the preceding month.
The monthly payroll of each institushall show the names of each officer and employe when first employed,
ho monthly pay, time paid for, the amount of pay, and any deductions for
(.<• careless loss or destruction of property.
This requirement shall be ob•v-rved in all cases, and in no event shall a substitute be permitted to receive
'•ompensation in the name of the employe for whom he is acting. When the
*aid accounts are audited, the secretary of the board of control shall, under
'he seal of the board, prepare in triplicate, an abstract showing the name,
residence and amount due each claimant, and the institution and the fund
Thereof on account of which the payment is made.
He shall deliver one
i
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copy thereof to the state auditor, another to the state treasurer and the third
shall be retained in the office of the board. Upon such certificate the state
auditor shall, if the institution named has sufficient funds, issue his warrant
upon the state treasurer for the gross amount as shown by such certified
abstract. The state auditor, upon being furnished by the board with a certified copy of such abstract as herein provided, shall send checks on the
state treasurer to the several persons for the amounts of their respective
claims, as certified by the board of control. The state treasurer shall preserve
in his books a record of each check and remittance in the proper manner,
showing the date of the issuance of each check, the name of the person to
whom it was made payable, and such other data as may be evidence for the
The payroll of each
state, showing the payment of such indebtedness.
institution can be paid by a single check, sent to the steward, clerk or other
officer designated by the board of control. If the state treasurer shall require
more clerical help because of this enactment, the state auditing board may
authorize him to employ an assistant.
[1911, ch. 62, § 40.]
The board of control may permit a contingent
§ 276. Contingent fund.
fund, not to exceed in any institution three thousand dollars ($3,000.00) to
remain in the hands of the managing officer of such institution, from which
expenditures may be made in case of actual emergency requiring immediate
action to prevent loss or dfcnger to the institution or the inmates thereof.
A full, minute and itemized statement of every expenditure made during
the month from such fund, shall be submitted by the proper officer of said
in
ution to the board, under such rules and regulations as may be by
said board established. If necessary, the board shall make proper requisition
upon the state auditor for a warrant on the state treasurer to secure the
said contingent fund for each institution.
[1911, ch. 62, § 41.]
The board of control shall formulate and
§ 277. Blanks and forma.
furnish to each institution, proper blanks and forms for all statements and
accounts necessary to furnish the information required of such institution.
[1911, ch. 62, § 42.]
§ 278. Duties of institution officers. The stewards of the hospitals for the
insane, the clerks of the prisons and the proper officer of the other institutions who shall be designated by the board, shall have charge of and be
accountable for all the supplies and stores of such institutions and shall
be charged therewith at their invoice value, and shall in conjunction with
the chief executive officer of each institution make or direct all purchases for
such institution as may be ordered by the board, under the estimates as hereinbefore provided. Such officer shall issue all the stores upon requisition
approved by the superintendent or other officer designated by the board
which shall be his voucher therefor. He shall present monthly to the board
of control an abstract of all expenditures, together with the accounts and
payrolls for the preceding month, and shall examine and register all goods
delivered, according to their amount and quality, and if found to correspond
with the samples, and in good order, and correct in charge, he shall certify
the bills as herein provided. He shall quarterly take an account of the subsistence, supplies and stock in his possession and under his control, and
transmit a copy of such invoice, duly verified to the board, and at the close of
the biennial period he shall make a consolidated report of all purchases,
and all other transactions of his department, to the state board. If it shall
appear that there is any shortage in the stores of the institution, the board
shall appoint a committee from its number to investigate the cause thereof,
and if it shall appear that the said shortage resulted from unavoidable loss,
without the negligence of such steward, clerk or other designated officer,
then such officer shall be credited therewith; otherwise he shall be charged
with the amount thereof, and shall be required to pay the same into the state
treasury within sixty days after the determination of the loss, if default
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in said payment, he shall forfeit his office, and suit shall be
[1911, ch. 62, § 43. J
his official bond to recover same.
Additional duties. The board of control is authorized to
make its own rules for the proper execution of its powers, and may require
the performance of additional duties by the officers of the several institutions,
so as to fully enforce the requirements, intents and purposes of this enactment, and particularly so much thereof as relates to the making of the estishall

be

made

instituted

upon

§ 279. Rules.

.

and furnishing proper proofs of the expenditures or use of all stocks
and supplies. [1911, ch. 62, § 44.]
Contracts may be entered into under the direction of
by the proper officers of one or more of the institutions
for staples and other articles of supplies, as may be found feasible by the
board for the institutions to purchase in bulk for use of consumption for
Such contracts shall not, however, be made
periods longer than thirty days.
mates,

of subsistence

§ 280. Contracts.
the board of control

with the provisions of this article relating to estimates.
thought advisable, such contracts may be executed by the representatives
institution, who may be designated by the board to act for other

except in conformity
If

of one

institutions.

[1911, ch. 62, § 45.]

It shall be the duty of the board to make
and regulations respecting the manner in which supplies shall
be purchased and contracts made for the several institutions, so as to insure
the competition and publicity necessary to secure the economical management
§ 281.

specific

Purchase of supplies.

rules

of each institution.
tution, shall

by

Jobbers or others desirous of selling supplies to an instiwith the chief executive officer of such institution, or

filing

with the secretary of the board, a memorandum showing their address and
business, be afforded an opportunity to compete for the furnishing of the
In
supplies under such limitations and rules as the board may prescribe.
purchasing all supplies, local dealers shall have the preference, when such can
be given without loss to the state.
samples are furnished the same

When

be properlv marked and preserved for six months after purchase of such
merchandise.
[1911, ch. 62, § 46.]
282.
Letting of contracts, labor of inmates utilized. Contracts for the
§
erection, repairs 'or improvements of buildings, grounds or properties of the
institutions under charge of this board, and for which appropriations have
been or may be made by the legislature, must be let for the whole or for any
part of the work to be performed, by the chief executive officer of the institutions, subject, however, to the same rules and regulations as herein provided
for the furnishing of estimates by said institution to, and the approval and
revision thereof, by the board of control. If the cost of the erection or betterment is not in excess of one thousand dollars ($1,000.00) the board may permit
the management of the institution to construct the same by day's labor, without
contracting the work. All plans or specifications for said erection, repairs and
improvements, shall be prepared by the architect of the board, under the
board 's direction. The board shall determine to what extent and to what
length of time, and by what means advertisements are to be inserted in newspapers for proposals for said erection, repairs or improvements. All contracts
shall be awarded by the management of the institution to the lowest responsible bidder, subject to the provisions of this article, and the approval of the
board, prior to the execution of the contract. The management of the institution has the right to reject any and all bids and" to readvertise, upon the
approval of the board.
preliminary deposit of money or certified check
upon a solvent bank in such amount as the board may prescribe, shall be
required as an evidence of good faith, upon all proposals for the construction
of said buildings, repairs and improvements, which deposit or certified check
shall be held by the management of the institution under the direction of
the board.
The provision of this section which requires all work to be let
by contract, shall not be mandatory as to the labor on the construction work
shall

A
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the
at the penitentiary, but the board shall establish such rales, and enforce
provisions of this "act so that the construction work at the penitentiary shall
accountability
strictest
the
thereto,
with
be performed in a manner agreeable
exacted in the consumption of all supplies for construction purposes, and
in the expenditure of the public moneys on proper representations the board
is authorized to so construct the erections, betterments and improvements at
other penal and charitable institutions, that the work of inmates may be
utilized, if it is found to be advantageous to the state, and a substantial
saving made, but the attempt to use such labor shall not permit a substantial
departure from the requirements of this section and in no case shall any
expenditure be made except on estimates submitted to and approved by the
board, as provided herein. No payment shall be authorized for construction
purposes until satisfactory proof has been furnished to the board of control,
by the proper officer or supervising architect, that the contract has been
complied with by the parties; and all payments shall be made in a manner
similar to that in which the current expenses of the several institutions are
;

paid.

[1911, ch. 62, § 47.J
Right* under Htatute requiring public contract to be awarded to lowest bidder.
L.R.A. 707.

26

Building commission abolished. The said board shall succeed to and
be vested with all the powers of any building commission and all duties
thereof will be performed by said board, and all legislation affecting the
powers, duties or obligations of any building commission shall, so far as
applicable apply with equal force to the said board of control. All outstanding
obligations of any such commission shall be executed and performed by the
board of control, but this shall not prevent said board from selecting all its
agents or employes in the work of const ruction, which shall be executed in a
manner agreeable to and pursuant to the provisions of this article. [1911.
§ 283.

ch. 62, § 48.]

§ 283a. Repealed. Existing laws relating to the institutions referred to in
which are not inconsistent with the provisions of this artiele,
shall remain in force, and all acts or parts of acts in conflict with, or ineon
sistent with this article, are hereby repealed.
[1911, ch. 62, '§ 49.]
this article,

Article

2.

— Board

of University and School Lands.

The governor, secretary of state, state
§ 284. Board, how constituted.
auditor, attorney-general and superintendent of public instruction shall conThe governor shall be
stitute the board of university and school lands.
president; the secretary of state, vice-president and the superintendent of
public instruction, secretary thereof. In the absence of the superintendent
of public instruction at any meeting of the board the deputy superintendent of
public instruction shall act as secretary, but shall not be entitled to a vote
Such board, when acting as such, must act personally; no member can b<>
represented on such board by any assistant or clerk. [R. C. 1905. § 152; IBM.
ch. 118, § 2; K. C. 1895, § 169.]
Hoards do not have charge of Unds granted the state as a permanent military ramp,
such lands being under the control of the governor.
191, 85 X. W. m.

In re Opinion of Judge*, 13

S. D.

Subject to the provisions of article 9 of the
§ 286. Board, powers of.
constitution and- the provisions of this article, such board shall have the full
control of the selecting, appraisement, rental, sale, disposal and management
of all school and public lands of the state, including the real property donated
to the territory of Dakota under the provisions of chapter 104 of the laws of
1883, except such as has been sold, and the investment of the permanent
funds derived from the sale thereof, or from any other source, and shall
have power to appoint a competent person to act as the general agent of the
board in the performance of all its duties pertaining to the selection, sale.
7
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or contracting in any manner allowed by law, and the general control
all matters relating to the care and disposition of the
public lands of the state, all of whose official acts shall be subject to the
" comapproval and supervision of the board. The title of such agent shall be
missioner of university and school lands," and before entering upon his duties
as such he shall take the oath prescribed for civil officers and give a bond in
the penal sum of ten thousand dollars, with not less than two sureties, to be
approved by the board, and recorded in the office of the secretary of state and
[R. C. 1905, § 153
filed, when recorded, in the office of the state treasurer.
leasing

and

management of

1833, ch. 118, §

3

;

R. C. 1899,

§

170

]

Certain described school lands of the state in Merrcr county were " withdrawn from
or rent" in Laws 1907, ch. 131. And certain lands in Ihinn county in Laws 1011.

•ale

143.
Foard of university and school lands has poueral and full powers in sale of school lands,
Fuller v. Unipxorpt as otherwise limited bv constitutional and statutory enactment.
versity & School Lands. 21 N." D. 212, 129 N. W. 1029.

Cll.

Such board shall meet at the office of the comThursday of each month, at ten o'clock in the forenoon.
Special meetings of the hoard may be held at any time at the written call
Any three members of
of the president or any two members of the board.
[R. C. 1905, § 154; 1893, ch. 118, § 4;
the board shall constitute a quorum.
§ 286.

Meetings of board.

.

missioner on the last

B. C. 181)9. § 171.]

Compensation of board. Conditions of loans.
and it is made its duty from time to time to
invest any money belonging to the permanent funds of the common schools,
university, school of mines, reform school, agricultural college and the school
for the deaf and dumb, normal schools and other permanent funds derived
from the sale of public lands or from any other source, in bonds of school
§ 287. Eoard invests funds.
Said board shall have power,

corporations or of counties, or of townships, or of municipalities within the
state, bonds issued for the construction of drains under the authority of law
within the state, bonds of the United States, bonds of the state of North
Dakota, bonds of other states; provided, such states have never repudiated
any of their indebtedness, or in first mortgages on farm lands in this state,
not exceeding in amount one-third of the actual value of any subdivision on
which the same may be loaned, such value to be determined by the board of
appraisal of school lands; provided, at least one-third of the whole amount
permanent funds aforesaid, as computed by the commissioner
and school lands at the end of each fiscal year, shall be invested
in first mortgages on cultivated farm lands in this state, if there is a sufficient

of the several
of university

demand for investment in such loans provided, further that for said services
as such board of appraisal, the county auditor and county superinte ndent of
;

receive only their necessary traveling expenses, but that the
chairman of the board of county commissioners shall be entitled to the same
mileage and per diem as when serving on the board of county commissioners.
The first mortgages on farm lauds in this state shall be made only in the
manner following, to wit:.
1. The first mortgage on farm lands and each of them, shall run for a
period of time not to exceed twelve years, and the funds so invested shall
bear interest at the rate of five per cent per annum, payable annually to the
county treasurer of the county in which such lands are located. For the first
five years payments shall consist only of interest, paid annually and commencing with the sixth year the interest shall be paid annually as above stated,
and the borrower shall have his option of paying ten per cent or any multiple
thereof of the principal at any interest bearing date, and the interest when
paid shall be covered into and become a part of the interest and income fund.
2. First mortgage loans shall only be made upon cultivated lands within
the state and to persons who are actual residents thereof, and in no case on
schools shall
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lands of which the appraised value is less t than ten dollars per acre, and in
sums not more than live thousand dollars, to any person, firm or corporation.
3. Any or all of said mortgages may be satisfied at any time after three
years from the date when made on payment of the whole amount due thereon
provided, if the loan is sought to be paid off in full previous to the time
specified for payment in the contract, then the party so paying said loan shall
pay in addition to the principal and interest then due on said loan the interest
on the principal for six months in advance of date of such payment. All
proceedings in regard to investments in first mortgages as provided in this
chapter shall conform to and be governed by the laws of the state of North
Dakota in such case made and provided. Said board of university and school
lands shall not purchase or approve the purchase of any bonds or mortgages
except at a legal session thereof, nor unless every member of the board is
notified by the secretary of said board in time to be present at such meeting,
and notified also that the question of purchasing or acting on a proposition
for the purchase of certain bonds or mortgages is to be considered at the
meeting, nor unless a majority of all the members vote in favor of such
purchase, and the vote on the purchase of every bond and mortgage shall be
taken by the yeas and nays and shall be duly recorded in the books of the
board.
[1909, ch. 106, § 1; 1907, ch. 228; 1907, ch. 224; R. C. 1905, § 155;
1897, ch. 128: R. C. 1899, § 172.]
his section and section 238 constitute Laws 1909, cb. 106, which provides in its
'J

enacting clause that " Rcction 155 of the political code • • • and all acts or parts
of acts amendatory thereof, are hereby amended to read as follows."
Prior amendments of the same "section were Laws 1907, chapters 224 and 228. Further amendment of
the section was vetoed in Laws 1913, ch. 30S, because, said the governor, " I do not believe that the applicant for a farm loan from the state should be put to the expense of
two appraisals," for which the act provided.
§ 288. Satisfaction of mortgage loans on real estate. The governor and

superintendent of public instruction, who arc respectively the chairman and
secretary of the board of university and school lands, are hereby empowered
and required to jointly satisfy real estate mortgages given to the board of
university and school lands whenever the loans secured by such mortgages
shall have been fully paid, as attested by the records in the office of the
state treasurer.

[1909, ch. 106, § 2.]
See note to section 287.

§ 289. Records to be kept by secretary. The secretary shall enter in a
suitable book kept for that purpose a full and correct, record of all the proceedings of said board at each session thereof, which record when approved
shall be signed by the president or presiding officer of the meeting and the
secretary.
[R. C. 1905, § 156; 1893, ch. 118, § 6; R. C. 1899, § 173.]
§ 290. Treasurer custodian of funds. All moneys belonging to the permanent funds of the common school and other public institutions derived
from the sale of any public lands or from any other source shall be paid to
and held by the state treasurer, and be subject to the order of such board,
and shall be paid over to the order of the board for investment as provided in
section 287 of this article, whenever the board requires the same for such
investment. The state treasurer shall also be the custodian of all bonds, notes,
mortgages and evidences of debt arising out of the management of the permanent funds derived from the sale of any of the public lands of the state or
from any other source. [R. C. 1905, § 157; 1893, ch. 118, § 7; R. C. 1899,
§

174.]

§ 291. Duty of state treasurer. It shall be the duty of the state treasurer,
from time to time as the same becomes due, to collect all moneys due and
owing on any and all of the securities held by him for investment or for permanent funds, and from time to time, whenever required by the board, to
make report of the amount of such collections to the board and a duplicate
of the same to the state auditor. If any such moneys shall remain unpaid for
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make report

days after the same shall become due and payable, he snail
of all such unpaid amounts to the board, who shall place the matter in
hands of the attorney-general for collection whenever they shall deem it
for the best interests of the state so to do, whose duty it shall be to proceed
to collect the same by civil action, to be brought and prosecuted in the name
of the state.
[R. C. 1905, § 158; 1893, ch. 118, § 8; R. C. 1899, § 175; 1901,
thirty

in detail

the

ch. 193.]

Assignments. Mortgage loans made
§ 292. Mortgage loans foreclosure.
under the provisions of this chapter may be foreclosed either by action or
advertisement, in the same manner and upon the same notice as required in
When foreclosure is made by action, said
other real estate foreclosures.
action shall be brought and prosecuted in the name of the state; provi<\>d,
that the board of university and school lands may, and it is hereby authorized and empowered to assign any or all of said mortgages, whenever in the
judgment of said board it will be for the best interests of the state so to do
provided, however, that said board shall not accept as a consideration for

assignment any amount less than the principal and interest due upon
mortgage or mortgages. Such assignments when made shall be executed
bv the governor and attested by the secretary of state with the great seal of
the srate of North Dakota attached.
[K. C. 1905, § 159; 1893, ch. 118, § 8;
said
said

K. C. 1899, § 175; 1901, ch. 193.1

In the investment of the
§ 293. Manner of investing permanent funds.
permanent funds under its control such board shall authorize the state auditor
draw his warrant on the state treasurer, payable out of the proper fund,
for the purchase of the bonds or mortgages, which warrant, previous to
delivery, shall be registered by the state treasurer in a book provided for that
to

purpose.
[R. C. 1905, § 160; 1893, ch. 118, § 9; R. C. 1899, § 176.]
The necessary incidental
§ 294. Incidental expenses of board, how paid.
expenses of the board shall be paid out of the state treasury, and upon satisfactory vouchers therefor the state auditor shall issue his warrant for the
same.
[R. C. 1905, § 161; 1893, ch. 118, § 10; R. C. 1899, § 177.]
§ 295. Appropriation for interest. There is hereby annually appropriated
such sums as shall be found necessary for the expenses of purchase, and payment of accrued interest at the time of the purchase, of investment bonds or
mortgages for the permanent funds under the control of said board, payable
from the respective fund for which said purchase is made. [R. C. 1905, § 162
1S<J3, ch. 118, § 11; R. C. 1899, § 178.]
§ 296. Term of office of commissioner. The first term of office of the commissioner provided for in this article shall be for three years from the date
of his appointment and until his successor is appointed and qualified, and
after the expiration of the first term, all succeeding terms shall be two years,
and until his successor is appointed and qualified, subject to removal by the
board. In case of vacancy by death, removal, resignation or any other cause,
the board shall fill the same by appointment.
[R. C. 1905, § 163; 1893, ch. 118,
§ 12; R. C. 1899, § 179.]
§ 297. Salary of commissioner. The commissioner shall receive an annual
salary of three thousand dollars. [1911, ch. 39 R. C. 1905, § 164; 1893, ch. 118,
§ 13: 1897, ch. 144; R. C. 1899, § 180; 1905, ch. 127.]
§ 298. Deputy commissioner. By and with the consent of the board, the
commissioner may appoint a deputy, who before entering upon any of the
duties devolving upon him by said appointment shall take and subscribe the
oath of office required by law and shall execute to the state a bond with one
or more sureties in the penal sum of five thousand dollars, conditioned for
the faithful discbarge of his duties.
[1907, ch. 163; R. C. 1905, § 165; 1893,
ch. 118, § 14; R. C. 1899, § 181.]
;
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Commissioner.

§ 299. Duties. The commissioner, under such directions as may be given
by the board of university and school lands, shall have general charge and
supervision of all lands belonging to the state, of all lands in which the state
has an interest or which are held in trust by the state. He shall have the
custody of all maps, books and papers relating to any of the public lands
mentioned iii this chapter. He shall procure the proper books, maps and plats
in which to keep a complete record of all lands owned or held in trust by the
state for schools, public buildings, and for all purposes, and shall keep true
records of all the sales, leases, permits, patents, deeds arid other conveyances
of such land made by the state, amount of money paid, date of sale and payment, description of lands sold or leased, number of acres thereof, name of
purchaser and designation of the fund that should be credited therewith
He shall direct all appraisements, sales, leases; shall execute all contracts of
sale, leases, permits or other evidences of disposal of lands, subject to approval
by the board. Upon all contracts, leases or permits issued by the commissioner,
he shall certify the book and page where the same is recorded. He shall have
an official seal with a proper device thereon; and the seal of the commissioner
affixed to any contract of purchase, receipts, or other instruments issued by
him, duly countersigned by him as approved by the board, according to the
provisions of this chapter, is prima facie evidence of the due execution
He shall biennially report to the legisof such contract or other paper.
lative assembly, through the board, his work during the preceding term,
showing the quantity of lands sold or leased, and the amount received
therefor, the amount of interest moneys received to the credit of the several
funds, expense of administration of his department, and all such other
matters relating to his office as shall be necessary. It shall also be the duty
of the land commissioner to receive and present to the board of university
and school lands all offers for sale of bonds. He shall also prepare all bonds
in connection with the investment of the permanent school fund. He shall
keep such books as may be necessary to register and describe all bonds and
mortgages purchased or taken by the board of university and school lands
for the benefit of any of the permanent funds under its control. Such books
shall be ruled so as to permit the registry of the name and residence of the
person offering to sell any such bonds or mortgages, the district for which
Mich offer is made, a description of the property covered by the mortgage,
and a full and detailed description of every bond, whether United States,
state or school district, and the date, number, series, amount and rate of
interest of eacli bond, and when the interest and principal, respectively, are
payable; and such record shall be made of every such bond and mortgage
before the board shall act upon the question of purchasing the same. He
shall also keep in suitable books a record showing a detailed quarterly
statement of the condition of all the permanent funds under control of said
board, the amount of each fund, how invested, when due, interest paid and
any other act in any manner connected with the management of such funds,
and shall biennially report all such investments to the governor, to be laid
before the legislative assembly. All such records and record books shall at
all times be open for inspection by the public.
[R. C. 1905, § 166; 1893,
ch. 118, § 15; R. C. 1899, § 182; 1901, ch. 116.]
As to the biennial report to the legislative assembly, see sections 95, 9T, 68, 633.

Article

4.

Appraisement and Sale of School Lands.

§ 300. County board of appraisal. Duties of. The county superintendent
of schools, the chairman of the board of county commissioners and county
auditor of each county shall constitute the " County Board of Appraisers "
7*
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The county board of
of the public lands of the state in and for their county.
appraisal in each county shall, upon the request of the board of university
ami school lands, designate on or before such date as it may specify, the
public lands of the state in their county, that in its judgment can be sold for
ten dollars an acre or upwards on the terms prescribed in this article, desiguating the tracts separately aud giviug an approximate estimate of their sellThereupon the commissioners shall, if so ordered by the board of
and school lauds, prepare a list and order an appruisal of such
lands as shall be designated in such list, and it is made the duty of such
board of appraisers within ten days after the receipt of such list to examine
such lands and appraise them at their cash value as nearly as can be detering value.

university

mined, describing each tract or subdivision in parcels not greater than one
hundred and sixty acres, more or less, according to the government survey,
ami in smaller subdivisions thereof if so listed by the commissioners, and
set. opposite each described tract or parcel of land the appraised value per
acre thereof; and when such appraisal is completed, which shall not be later
than thirty days after the receipt of the order directing it, the county board
<>i appraisers, or the members of the same who made such appraisement, shall
certify to its correctness and make duplicate copies thereof, one of which
shall be forwarded immediately to the board of university and school lands,
and the other filed in the office of the county auditor for reference, and in
addition to the appraisal of such lauds the county board of appraisal shall
furnish such other information regarding the lands as may be required by the
commissioner in the manner and form prescribed by him. The report of such
appraisal shall be verified by each of such appraisers and shall disclose any,
interest, real or contingent, that any of such appraisers has in any of the
lands or improvements so appraised. Any appraiser who wilfully makes any
false statement in such report, relative to such interest in any of the lands
so appraised, or improvements thereon, shall be deemed guilty of a misdemeanor. For all services performed under the requirements of this article
the appraisers shall be paid at the rate of three dollars per day and
actual traveling expenses, upon vouchers approved by the commissioner of
university and school lands to be paid by the state treasurer upon warrants
issued by the state auditor. Provided, that all lands designated for .sale and

two years after appraisal shall be reappraised before they are
[1911, ch. 261, § 1; B, C. 1905. 5 167: 1893, eh. 118, § 16; K. C. 1S:"J,

not sold within
sold.
§

183.]

and certifying lands for sale. The commissioner shall
of lands so appraised and reported by the county board of
appraisers select all such tracts as have been appraised at ten dollars per acre
and upwards, and upon approval of such selections by the board of university and school lands shall make and certify to the county auditors the list of
lands in their respective counties that are offered for sale, and when transmitting such list shall designate the day and hour for the sale thereof; provided, that such sales shall take place only between the hours of ten o'clock
a. m. and five o'clock p. m. and to be continued from day to day until all the
lands advertised for sale shall have been sold or offered for sale, except
that adjournments may be made for any intervening Sunday or legal holiday.
[R. C. 1905, § 168; 1893, ch. 118, § 17; R. C. 1899, § 184.]
§ 302. Notice of sale to be published. The board of university ami school
lands shall cause to be published for a period of sixty days prior to the day
of sale, in a newspaper in general circulation in the viciuity of the land to
be sold, and also in a newspaper published at the county seat of the county
in which the lartMs are situated, and also in a newspaper published at the
sent of government, a notice of such sale, with the list of lauds, thai are to he
§ 301. Selecting

from the

list
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offered for sale, properly described, together with the appraised value thereof,
and the terms and coLditions of sale. 11911, ch. 261, § 2; R. C. 1905, § 169;
1893, ch. 118, § 18; K. C. 1899, § 185; 1905, ch. 161.J
§ 303. Manner of sale. On the day and hour appointed for such sale, the
commissioner, or in case he cannot attend, the deputy land commissioner, or
other person designated and authorized by the board of university and school
lands, shall proceed to sell or offer for sale at public auction, to the highest
bidder, at the court house or at the place where the terms of the district
court are held at the county seat of the county in which the lands are situated,
the lands so advertised, offering them for sale or selling in the order in which
they occur in the advertisement for sale. Such lands as shall have not been
specially subdivided shall be offered in tracts of one-quarter section, and
those subdivided, in the smallest subdivision thereof. No tract of land shall
be sold for less than the appraised value and in no case for less than ten
dollars an acre.
[1911, ch. 261, § 3; R. C. 1905, § 170; 1893, ch. 118, § 19;
R. C. 1899, § 186.]
§ 304. Terms of sale. Each tract of land shall be sold upon the following
terms
The purchasers shall pay one-fifth of the price in cash at the time of
sale, and the remaining four-fifths as follows:
One-fifth in five years, onefifth on or before the expiration of ten years; one-fifth on or before the
expiration of fifteen years, and one-fifth on or before the expiration of twenty
years, with interest at the rate of not less than six per cent per annum, payable annually in advance. The highest bidder for any offered tract shall be
declared the purchaser thereof, and shall immediately pay over to the county
treasurer the amount of one-fifth of the purchase price as specified in the
terms of sale. In case the purchaser fails to pay the amount so required to be
paid at the time of such sale, such commissioner or whoever shall be conducting the sale, shall immediately reoffer the tract, but no bids shall be
received from such person failing to pay as aforesaid; and the person refusing or neglecting to make such payment shall forfeit the sum of one hundred
dollars for each tract purchased by him.
[1911, ch. 261, § 4; R. C. 1905,
§ 171 1893, ch. 118, § 20; R. C. 1899, § 187.]
No adjournment of the sale can be made
§ 305. Adjournment of sale.
after its opening, except as provided in section 301 of this article, but, when
the interests of the state will be subserved thereby, the board of university and
school lands may, at any time not less than, two weeks preceding the dates
fixed for opening such sale, make an order postponing the same to such date
as may be fixed in such order, which shall not be more than sixty days, giving
due notice of the same to the county auditor, who shall publish such notice
of adjournment and the day fixed for the same, for two successive weeks
in the same papers in which the notice of sale is published but the adjournment of any sale shall not require continued publication of the list of lands
beyond the time specified in this article for such publication. [R. C. 1905,
R. C. 1899, § 188.]
§ 172: 1893, ch. 118, § 21
§ 306. Withdrawal of lands from sale. The board of university and school
lands, may, in its discretion, on or before the day of sale, withdraw any or
all lands that may have been advertised for sale or included in any list to be
offered in any county, and upon such withdrawal shall notify the auditor of
such county, specifying the lands included in such notice of withdrawal, who
shall thereupon strike such lands from the lists in his office, and public notice
of withdrawal shall be given at the dav of sale before any such lands are
offered.
fR, C. 1905, § 173; 1893, ch. 118, § 22; R. C. 1899, § 189.1
§ 307. County auditor to act as clerk at sale. Approval of sale.
The
county auditor shall act as clerk of all land sales and leases made in his county,
and it shall be his duty within five days after such sale or lease shall have
:

;

;

;
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been concluded to certify to the board of university and school lands a list of
lands sold or leased as provided in this article, with the price thereof and
the name of the purchaser or lessee of such tract, the amount for which the
lands are sold or leased, the amount of money paid- by said purchaser, and

amount of principal remaining unpaid, and the board of university and
approve and confirm the sale or lease of every such tract,
upon examination of such certified lists and such further information and
investigation as shall be deemed necessary, shall be found to have been sold
or leased in accordance with the law and without fraud or collusion. For the
services imposed by this article the county auditor shall be allowed the sum
of three dollars per day for each and every day so engaged, to be paid out of
any appropriation for the expenses of appraisal and sale of public lands.
the

school lands shall
as

174; 1893, ch. 118, § 23; R. C. 1899, § 190.]
Disapproval by board of sale of school lands, and refusal to .cause contract of sale to
be executed, cannot be reviewed by courts. Fuller v. University & S. Lands, 21 N. D.
213, 129 X. VV. 1029.

(R. C. 1905, §
•

Immediately upon
§ 308. Notice to purchaser. Execution of contract.
approval of the sales by the board of university and school lands, the secretary of such board shall prepare and certify a list of said approved sales to
the commissioner, who shall without delay execute duplicate contracts in the
form prescribed by the board, and forward the same to the county auditor
of the county where the land was sold, whereupon it is made the duty of the
county auditor to notify each purchaser in writing of the approval of the sale
to him, and to appear within ten days after the date of such notice and pa}'
the county treasurer the amount of interest on the deferred payments as
specified in the contract and execute the contracts of sale, and a failure so to
appear and execute such contract shall act as a forfeiture of the payment made
by the purchaser at the sale. When the contracts are properly executed by
the purchaser and the amount of money due thereon shall have been paid
to the county treasurer the copy marked duplicate shall be delivered to him
and the original returned to the land commissioner, and each contract so
returned fully executed shall have on its face in the place noted for such
purpose the notation of the date of delivery to the purchaser, and all contracts
not executed by the purchaser shall .be returned to the land commissioner
with a written statement thereon of the reason for such return.
[R. C. 1905,
§ 175; 1893, ch. 118, § 24; R. C. 1899, § 191.]
Sale is consummated upon execution of contracts by purchaser and his payment of
purchase moneys and fees required, and delivery of duplicate contract to purchaser.
Fuller v. University 4 5. Lands, 21 N. D. 213, 129 N. W. 1029.
§ 309. Sales, when void. Any sale made by mistake, or not in accordance
with law, or obtained by fraud, shall be void, and the contract of purchase
issued thereon shall be of no effect; but the holder of such contract shall be

required to surrender the same to the board of university and school lands,
who shall, except in case of fraud on the part of the purchaser, cause the
money to be refunded to the holder thereof. [R. C. 1905, § 176; 1893, ch. 118,
§

25; R. C. 1899, § 192.]
Disapproval by board, of sale of school lands, and refusal to cause contract of sale to
be executed, eannot be reviewed by courts. Fuller v. University A S. Lands, 21 N D.
216, 129 N. W. 1029.

Whenever it appears to the
§ 310. Surveys to be made when necessary.
board of university and school lands necessary in order to ascertain the true
boundaries of any tracts or portions of lands, or to enable the commissioner
to describe or dispose of the same in suitable and convenient lots, it may order
all such necessary surveys to be made and the expenses shall be paid out of the
Ktate treasury as other incidental expenses of the board of university and
Kchool lands are paid.
[R. C. 1905, § 177; 1893, ch. 118, § 26; R. C. 1899,
6
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§ 311. Subdividing land into small tracts or lots, when to be made. Whenever in the opinion of the board of university and school lands the interests
of the state will be promoted by laying off any portion of the land under its
control into small parcels or city, town or village lots, the board may order
such commissioner to cause the same to be done, and have the same appraised
[R. C. 1905, § 178; 1893,
in the same manner as hereinbefore prescribed.
ch. 118, § 27; R. C. 1899, § 194.]
§ 312. Sale of lots. New appraisal. All parcels or lots so appraised shall
be subject to sale in the same manner and upon the same terms and conditions
and the contract of purchase shall have the same effect, as in the case of

other lands for which provision is made in this article, and at the prices at
which the same are severally appraised, until a new appraisal is made, which
the board of university and school lands may in its discretion order at any
time, in the manner aforesaid, and with the like effect; but no lots or parcels
so appraised shall be sold for less than the minimum price of said land,
established in this article.
[R. C. 1905, § 179; 1893, ch. 118, § 28; R. C. 1899.
§ 195.]

Whenever the commissioner shall
§ 313. Map to be entered of record.
lay off any tract of land into small parcels or lots, as provided in this article,
the
same
to be entered of record in the county
he shall cause a correct map of
where said lands are situated. [R. C. 1905, § 180; 1893, ch. 118, § 29; R. C
1899, § 196.]
§ 314. Contracts of purchase. Rights under. Contracts of purchase, issued
pursuant to the provisions of law, entitle the purchaser, his heirs or assigns,
to the possession of the lands therein described, to maintain actions for
injuries done to the same, or any action or proceeding to recover possession
thereof, unless such contract has become void by forfeiture; and all contracts
of purchase in force may be recorded in the same manner that deeds of
conveyance are authorized to be recorded. [R. C. 1905, § 181; 1893, ch. 118,
•

§

30: R. C. 1899,

§ 197.]

Each
§ 315. Assignee of purchasers and buyers of purchasers' interest.
assignee of a bona tide purchaser of any of the lands mentioned in this article
is subject to and governed by the provisions of law applicable to the purchaser of whom he is assignee, and lie shall have the same rights in all
The interest
respects as an original purchaser of the same class of lands.
of a purchaser of any of the lands mentioned in this article that shall
have been heretofore or may hereafter be levied upon or attached in any
action brought to recover a debt due from said purchaser of said lands
and the interest of said purchaser which has heretofore been or may hereafter be sold under execution and a certificate of sale may have been or
shall hereafter be issued by the sheriff of the county to the party buying
at said sale the interest of said purchaser of said lands and after the expiration of one year from the date of sale, the buyer of the interest of said
purchaser of said lands may present to the land commissioner of this state
a certificate of the sheriff of the county in which the land is situated showing
suid sale and the name and address of the person buying thereat and also
showing that one year has elapsed between the date of sale of said land
and the date of making said certificate, also showing that no redemption
has been made by the purchaser of said land, his assignee or successor in
interest or anyone in behalf of either and showing that no claim of homestead has been made to said land by anyone. On the filing of said certificate
in the office of the land commissioner of the state of North Dakota the said
land commissioner shall subrogate the person who bought the interest of
thf purchaser of said lands at said sale, to the contract of purchaser and
R2
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to said lauds

and said

subrogated shall carry out and perform said contract of purchase

said state in all particulars, and at the expiration of said contract
and on the full performance thereof, the person so subrogated shall receive
[1907, ch. 227; R. C.
from the state of North Dakota a deed to said land.
1905, § 182; 1893, ch. 118, § 31; R. C. 1899, § 198.]
§ 316. Contracts may be surrendered and two or more issued, when.
Whenever the holder of any contract of purchase of any state or school

.with

surrender the same to the commissioner with a written request
have the same divided into two or more contracts, it shall he lawful
for the commissioner to issue the same; provided, that no new contracts
shall issue while there is due and unpaid any interest, principal or taxes
on such contract or the land described therein, nor in any case where
the commissioner shall be of the opinien after an examination of the land,
the security would be impaired or endangered by the
if necessary, that
proposed division, nor until such application for division shall have been
approved by the board of university and school lands; provided, that when
any 6uch application proposes the division of the land into irregular tracts
or other than the regular government subdivisions, the applicant shall file
with the commissioner a plat of the land to be subdivided, showing the
boundaries and area in acres of each subdivision, and for any contract
division made under this section the commissioner shall charge and collect
a fee of five dollars for each new contract issued, which fee shall be paid
into the state treasury and become a part of the expense fund of the board
of university and school lands.
[1907. ch. 226; R. C. 1905, § 183; 1893.
land shall
to

32; R. C. 1899, § 199.]
Contract may be surrendered. Railroad right-of-way. New contract.
Whenever any holder of any contract for purchase of any state or school
land shall surrender the same to the board of university and school lands,
and shall present satisfactory evidence that a railroad has been located and
established across the land covered by such contract subsequent to the
issuance thereof, and shall file a plat of such land showing the exact location,
width and area in acres of the land required for right-of-way for such
railroad across said land, and shall pay to the state treasurer the balance
of the purchase price under said contract and all interest and taxes thereon
to date for the acreage taken for Buch railroad right-of-way, and shall make
application in writing that such contract be cancelled and that new contract
be issued to such applicant for the land less the acreage taken for such
railroad right-of-way, it shall be lawful for the board to cause such new
contract to be issued and to issue a deed to the railroad company for the
land so deducted from the tract embraced in the original contract, and
required for such right-of-way; provided, that the commissioner of university
and school lands shall charge and collect a fee of five dollars for each new
contract and each deed so issued, which fee shall be paid to the state
treasurer and become a part of the expense fund of the board of university
and school lands. [1907, ch. 225.)
In case
§ 318. Contract voidable on failure to pay principal or interest.
'"<- annual interest due on the first
day of January in any year shall not
be paid within thirty days thereafter by the purchaser or by any person
claiming under him, the contract shall, from the time of such failure, be
voidable. In case any installment on the purchase price shall not be paid
within thirty days after the same becomes due by the provisions of contract
«»f sale, the contract, from the time of such failure shall be voidable.
And
in all cases where any contract becomes voidable by reason of failure
to
oh. 118, §

§ 317.
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make the payments required by the contract and the terms of this section,
the board of university and school lands may in their discretion declare
such contracts of s'ale void and in case of such declaration, shall notify,
the holder thereof, of such declaration, by written notice mailed to his post
office address and send a duplicate copy thereof to the auditor of the county
in which such laud is situated, and order the commissioner to take possession
[R. C. 1905, § 184; 1897, ch. 143;
of the land described in such contract.
;

R. C. 1899,

§ 200.]

In all cases where the rights of a
§ 319. Redemption before re-sale.
purchaser, his heirs or assigns, become forfeited under the provisions of this
article, by failing to pay the amounts required, such purchaser, his heirs or
assigns, may, before the re-sale at public auction of the lands described in
such contract, pay to the state treasury the amount of interest due and
payable on such contract, and all costs which have been incurred in addition
thereto, together with interest at the rate of twelve per cent per annum
on the interest and costs so due from the date of delinquency to the date of
payment, and such payment shall operate as a redemption of the rights
of such purchaser, his heirs or assigns, and such contract from the time of
such payment shall be in full force and effect, as if no forfeiture had occurred
provided, that after the rights of a purchaser, his heirs or assigns shall
have become forfeited under the provisions of this article, the board of
university and school lands shall have the power, and it is hereby made their
duty to provide for the re-sale of said land so forfeited if in their opinion a"
re-sale of said land shall be most advantageous to the state, otherwise the
said board shall provide for the leasing of said land from year to year as
herein provided, and after a lease of said land shall be made by said board,
the lessee, his heirs and assigns, shall be entitled to the full and absolute
possession of all said lands and premises so leased. [R. C. 1905, § 185 1893.
ch. 118, § 34; R, C. 1895, § 201.]
§ 320. Fee in state until contract fulfilled. The fee of each parcel of
such lands shall be and remain in the state until the patents hereinafter
provided for are issued for the same respectively, and no patents shall issue
until full payment of all suras and full compliance with all the conditions
of the contract of purchase, and in case of noncompliance by the purchaser,
his heirs or assigns, with the terms of the contract as aforesaid, or with the
provisions of law applicable thereto, any and all persons being or continuing
in possession of any such lands after a failure to comply with the terms of
the contract as aforesaid, or with such provisions of law, as aforesaid,
without a written permission of the commissioner, shall be deemed and held
to detain such land forcibly and without right, and to be trespassers thereon.
[R. C. 1905, § 186; 1893, ch. 118, § 35; R. C. 1899, § 202.]
In case any person holds or continues
§ 321. Recovery of possession.
in possession of any of the land mentioned in this article, contrary to the
conditions or covenants of any lease or written agreement, he shall be liable
to an action of forcible detainer, or any other proper action for the recovery
of possession of such lands and damages for detention of the same.
[R. C.
1905, § 187; 1893, ch. 118, § 36; R, C. 1899, § 203.]
§ 322. Reconveyance to the United States.
In all cases where lands
have been erroneously or improperly certified or conveyed to the state of
North Dakota for school or other purposes by the United States, the governor
of the state is authorized to reconvey or relinquish by the execution, under
his hand and the seal of the state, of such conveyances as will be necessary
to convey or relinquish the title which the state may have to such lands.
(R. C. 1905, § 188; 1893, ch. 118, § 37 R. C. 1899,
§ 204.]
;

;

;
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No grant or patent for any lands sold
§ 323. Patents, when to issue.
under the provisions of this article shall issue until payment in full is made
for the same and all terms of the contract of purchase are fully complied
Provided that payments upon the contract of purchase may be made
with.
before due after the expiration of five years from the day of sale, and that
made before due they shall be made at an interest paying date and one
advance shall be paid on all moneys so paid. Provided,
further, that any school or institution lands that may be required for townsite
purposes may be paid for at any time and patents issued therefor. Provided
further, that any lands sold under the provisions of law heretofore existing
may be paid for, upon the terms herein prescribed for sales of land hereafter
When the terms of the contract of purchase are fully complied
to be made.
with as herein provided, the board of university and school lands shall so
if

year '8 interest in

governor, who shall thereupon issue to the purchaser thereof,
and assigns, a patent conveying the title of the state to said land,
and the governor shall likewise issue a patent to the purchaser of the rights,
title and interest of the original purchaser, his heirs and assigns, acquired
by any execution sale.
All such patents shall be signed by" the governor
and attested by the secretary of state with the great seal of the state, and
shall be countersigned by the board of university and school lands with
certify to the
his

heirs

secretary of said board. [1911, ch. 261, § 5; R. C. 1905, § 189
38; R. C. 1899, § 205.]
The registers of deeds of the several
§ 324. Patents to be recorded.
counties of this state are authorized to record all patents issued by the
fe'overnor pursuant to the provisions of this article; and the records thereof
shall have the same effect as the record of other conveyances executed
according to the laws of this state. [R. C. 1905, § 190; 1893, ch. 118, § 39;
R. C. 1899, § 206.]
Taxation of land after sale. Purchaser of tax certificate. The
§ 325.
commissioner shall, as soon as possible after a sale of land, transmit to the
auditor of each county in which any lands mentioned in this article have
been sold, a detailed description of each parceL of the land so sold, and the
names of the purchasers, and the auditor shall extend the same upon his
tax duplicate for the purpose of taxation.
The lands so contracted to be
sold by the state shall be subject to taxation from the date of such contract
and the taxes assessed thereon shall be collected and enforced in like manner
as against other land.
Provided that in case the taxes assessed against any
of said lands remain unpaid until the first Monday in October of the following year then and thereupon the contract of sale for such lands shall,
if the board of university and school lands so determine, become null and
void.
Provided further, that when a contract is not declared null and void
by said board for failure to pay taxes before the time provided by law for
the sale of land for delinquent taxes, any lands upon which taxes are delinquent at the time of such tax sale may be sold for delinquent taxes as other
lands are sold, and the purchaser at such tax sale of any such lands so sold
shall only acquire, by virtue of such purchase, such rights and interests
as belong to the holder and owner of the contract of sale issued by such
commissioner under the provisions of this article, and the right to be substituted in the place of such holder and owner of such contract of sale, as the
assignee thereof; and upon the production to the proper officer of the tax
certificate given upon sueh tax sale, in case such lands have not been redeemed,
such tax purchaser shall have the right to make any payment of principal
or interest then in default upon such contract of sale as the assignee thereof.
But no tax deed shall be issued upon any tax certificate procured, under the
the seal of the

1893, ch. 118, §
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provisions of this section while the legal title of said lands remain in th»state of North Dakota. Whenever the contract for the sale of any of said
lands has been cancelled, it shall be the duty of the commissioner to notify
the auditor of the county in which such lands are located, of said cancellation, and thereafter such lands shall not be listed for taxation, but, in the
event of the redemption of any such lands, the redemptioner shall pay as
taxes, in addition to all other charges, an amount equal to the tax last
levied thereon for each year such land -was not listed for taxation, together
with such interest and penalty as would have been charged, if the same
had been regularly listed and taxed. [1911, eh. 261, § 6; R. C. 1905, § 191
189.% ch. 118. § 40; R. C. 1899, § 207; 1901, ch. ICS.]
The purDuties of county treasurer.
§ 326. Collections, how made.
chasers of any land mentioned in this article and the lessees of any such
lands, or their executors, administrators or assigns, shall pay to the county
treasurer of the county in which such land lies, any and all amounts that
may become due from time to time upon such contracts or leases for prininterest, penalties or rent, and for the amounts so paid the county
treasurer shall give to such person a duplicate receipt specifying the amount
paid, date of payment, the number of the contract or lease and the description of the land for which the payment is made, name of the person
making such payment, nature of the payment, whether for interest, principal,
penalty or rent and for what year, and a separate receipt shall be given for
each contract or lease, and a separate receipt for each year's interest, and
principal and interest shall not be included in the same receipt. All moneys
received by each county treasurer under the provisions of this article shall
at all times be held by him subject to the order and direction of the state
treasurer and the board of university and school lands, and on the first day
of each month or within fifteen days thereafter, the county treasurer of
each county shall make report to the commissioner of university and school
lands of all moneys so collected by him during the next preceding calendar
month, which report shall be in such form and on such blanks as may be
prescribed and furnished by. the commissioner, and a separate report shall
be made for principal, interest and rent, and such report shall embrace a
list of all receipts for the month, briefly described, amount of each receipt,
and the total amount collected for the month from each source. Such reports
shall be duly certified by the county treasurer as correct and shall be by
him transmitted forthwith to the commissioner of university and school
lands, together with a triplicate of each receipt shown on each report. The
county treasurer shall also and at the same time that he makes his report
to the land commissioner, make a similar report to the state auditor, of the
total amount collected from each of said sources for the month, which shall
correspond with the amount reported to the land commissioner as herein
provided, from principal, interest, rent and other sources.
As soon as
possible after he has received the reports from the several county treasurers,
as provided in this section, it shall be the duty of the commissioner of university and school lands to check up and verify said reports from the records
of his office and to apportion the several amounts to the funds to which
the same are applicable, which apportionment he shall certify to the state
auditor, who shall proceed to make drafts on the respective county treasurers
in the same manner as drafts are made for state taxes, and to the credit
of the proper funds as certified to him by the land commissioner.
[1909
ch. 207; R. C. 1905, § 192; 1893, ch. 118, § 41 R. C. 1899,
§ 208.]
§ 327. Bond of county treasurer, conditions of. The bond of each count v
treasurer shall be conditioned for the honest and faithful discharge ofcipal,

;
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and responsibility imposed by this article, and for the faithf.ii
all trusts
payment of and accounting for all moneys received by him under the
provisions of this article to the state treasurer or any other person entitled
to receive the same, and the board of university and school lands shall on
or before the first day of January, following any election for county officers,
certify to the chairman of the board of county commissioners of each county
the amount of money liable to come into the hands of the treasurer of the
county under the provisions of this article, and the board of county commissioners shall add to the amount of the sum required on his regular official
bond to the county double the sum so certified by the board of university and
school lands, and the record of the proceedings of such board of county
i-ommissioners when fixing the amount of such bond shall specify in two
separate items the aggregate amount of the bond so made up, designating
one sura as the amount to indemnify the county, and the other to indemnify
the state for any losses incurred by reason of failure to comply with the
provisions of all laws regulating his duty.
[R. C. 1905, § 193; 1893, ch. 118,
§

42; R. C. 1899,

§

209.]

Fees to county treasurer. County treasurers shall be entitled to
of one-half of one per cent on each dollar collected or received and
remitted by them in payment of principal or interest, fines, penalties and
damages on state lands, which fee shall be payable from the general fund
of the class of lands on which payment is made to such treasurer, and such
fee shall be paid to the county treasurer on vouchers countersigned by the
county auditor and approved by the commissioner of university and school
lands and such approved vouchers shall be paid out of any appropriation
for the expenses of appraisement and sale of such lauds.
[R. C. 1905, § 194;
1S93, ch. 118, § 43; R. C. 1899, § 210.]
§ 329. Duty of county auditor. The county auditor shall, at the time he
is required by law to return abstracts of settlement to the state auditor,
also forward to the land commissioner all duplicate or triplicate receipts
of principal, interest, penalty or rental on state lands, with a certified
statement of such collection by the county treasurer, specifying the amount
of each item and he shall also make such return at any other time as may
be required by the board of university and school lands.
[R. C. 1905, § 195;
1893, eh. 118, § 44; 1897, ch. 145; R. C. 1899, § 211.]
On or before
§ 330. List of lands sold to be furnished county treasurer.
the first day of December in each year the commissioner shall cause to be
made out and transmitted to county treasurers a statement showing the
lands sold in their respective counties, the number of the contracts of
purchase, the name of the person to whom each contract was issued, aud the
amount of both principal and interest due on each on the first day of
January* together with such directions, instructions and blanks as shall
enable the county treasurers to carrv out the provisions of this article. [R. C.
1905, § 196; 1893, ch. 118, § 45; R. C. K-99, § 212.]
It shall be the duty
§ 331. Township assessors to examine state lands.
of all township and district assessors, whenever required by the commissioner
to examine and report on any lands designated to them by him, in tii<
manner and form prescribed by him, and for such examination they shall
be pfcid at the rate of three dollars per day for time actually engaged, upon
vouchers approved by the commissioner.
[R. C. 1905, § 197; 1893, ch. 118,
§ 4(5; R. C. 1899, § 213.]
All abstracts and convey§ 332. Transfer of records to commissioner.
ances of title to the state of North Dakota whether the said lands are held
for penal, educational, charitable, school or other purposes, shall be, by those
§ 328.

a fee

;
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in whose charge such conveyances now are or may come, deposited with
and remain in the control of the commissioner of university and school

[R. C. 1905, § 198; 1893, ch. 118, § 47; R. C. 1899, § 214.
The principal accruing from all
§ 333. Permanent and general funds.
sales of school, university or other state lands under the control of the board
of university and school lands, as provided for in this article, shall become
a part of the. several permanent funds to which they respectively belong
and shall not be reduced by any means whatever. All moneys received as
interest, for rents, penalties, permits or from any source other than from
the principal of sales shall become a part of the general or current funds
to which they respectively belong and shall be distributed as directed by
law.
[R. C. 1905, § 199; 1893, ch. 118, § 48; R. C. 1899, § 215.]
No more than one-fourth of the
§ 334. Quantity of lands to be sold.
common school lands of the state shall be sold within the first five years after
they become salable under the provisions of section 155 of the constitution,
nor more than one-half of the remainder within ten years after the same
become salable as aforesaid. The residue may be sold at any time after the
expiration of such ten years; provided, however, that the coal lands of the
state shall not be sold, but may be leased under the provisions of any law
governing such leases. The words " coal lands " include lands bearing lignite
coal.
[R. C. 1905, § 200; 1893, ch. 118, § 49; R. C. 1899, § 216.]
The expenses of publishing notices
§ 335. Expenses of sale, how paid.
of the sale of the university, school and all other public lands of the state
shall be paid by the state treasurer upon the warrant of the state auditor
out of the general or current funds of the different institutions as designated
in section 333, and such expenses shall be apportioned according to the
receipts credited each fund from proceeds of each and every sale. All bills
for such publishing shall be verified by the publisher and approved by the
board of university and school lands. There is hereby annually appropriated
out of any funds in the treasury not otherwise appropriated, the sum of
four thousand dollars, or so much thereof as may be found necessary, for the
purpose of paying the expense of appraising, advertising and selling common
school, institution or other lands, under the control of the board of university
and school lands. [R. C. 1905, § 201; 1893, ch. 118, § 70; R. C. 1899, § 234;
1901, ch. 13.]
lands.

Article

5.

— Lease

op School Lands.

§ 336. Lands subject to lease. All the common school lands and all other
public lands of the state that are not of such value as will admit of appraisal
at ten dollars or more per acre, at the time of any regular appraisal, may
be leased; provided, that no leases can be granted for a period longer than
five years, and only for pasturage and meadow purposes, and at public
auction after notice as hereinafter provided provided, further, that all
of such school and public lands now under cultivation may be leased at the
discretion and under the control of the board of university and school lands
for other than pasturage and meadow purposes until sold provided, further,
that in case of a sale of the lands so leased during the term of the lease, the
lessee shall be given ninety days' notice; provided, further, that at the expiration of said lease or within ninety days of the date of receiving the aforesaid
notice, the said lessee may remove from said lands so leased, all fences,
sheds, water tanks, wind mills, etc., used upon said lands by said lessee.
All rents shall be paid annually in advance. [R. C. 1905, § 202; 1893, ch. 118,
§ 50; R. C. 1899, § 217; 1901, ch. 135.]
The commissioner of university and
§ 337. May lease cultivated lands.
school lands is hereby authorized and empowered to lease cultivated school
;

;
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and institution lands in the several counties of the state for the period of
two years for the purpose of summer-fallowing the first year and cropping
the next, when in his opinion it is necessary so to do in order to clear the
same of noxious weeds, said lessee to pay only one year's rent for the same.
When any lands are leased as above provided the party so leasing the same,
before lease is approved by the board of university and school lands, shall
pay to the county treasurer of the county in which the land is situated the

Should the lessee so renting the land as
total amount of rent therefor.
above provided fail or neglect to summer-fallow the same at the proper time,
lands in their discretion may declare the
and
school
of
university
the board
lease cancelled and the amount paid thereon will thereby become forfeited.
1905, § 203; 1899, ch. 166; R. C. 1899, § 217a.]
Appraisal for lease by county board. It shall be the duty of the
county board of appraisers, each and every year, if so ordered, to appraise
in the same manner as all other lands that are listed for taxation are appraised
all the common school and other public lands of the state in their respective
[R. C.

§ 338.

districts that may be included in the order, making a return of all such
appraisals to the board of university and school lands in the form prescribed
on blanks furnished by the board; Buch returns to be made on or before
the first day of July of the same year; and for any services performed as
required by this article they shall be paid at the rate of three dollars per
day, to be paid by the state treasurer out of the funds appropriated for the
current expenses of such board.
It shall be the duty of the board of
university and school lands to equalize the appraisements so returned as
to counties by adding thereto or taking therefrom such a uniform percentage
as may in its judgment seem proper and fair in order to arrive at a just and
equitable equalization between the several counties, and upon such valuation
so fixed the board of university and school lands are authorized to fix a per
cent per acre as the minimum price at which the land can be leased provided,
that the lowest price of lands leased for pasturage cannot be below one-half
of one per cent of the average value in the county, and for any cultivated
lands in the county the lowest price cannot be below two and one-half per
cent of the appraised value of each cultivated tract.
And when advertising
the same for lease they shall set opposite each description the value thereof
as equalized by them, which valuation shall form the basis for leasing the
same.
[R. C. 1905, § 204; 1893, ch. 118, § 51; R. C. 1895, § 218.]
§ 339. Selection of lands for lease. The board of university and school
lands shall have the power, and it is hereby made its duty to select from the
lands so appraised such tracts as in the judgment of the board can be
leased with profit to the school and other permanent land funds of the state,
or as the legislature may by law order to be leased, and shall at such time as
in its judgment is for the best interests of the state, proceed to advertise
for lease and offer for lease, in each succeeding year, such lands as have
thus been selected.
[R. C. 1905, § 205; 1897, ch. 145; R. C. 1899, § 219.]
§ 340. Advertisement for leasing. All such lands to be leased, or offered
for lease, lying within the respective counties, shall by the board of university
and school lands, be advertised for lease by publication once a week for
not less than sixty days, in some newspaper or newspapers of general
circulation in the vicinity of such lands. Such advertisement shall contain
the designation or proper description of each tract or parcel of land so to
he leased, the appraised value of each tract and the per cent on such
valuation fixed by the board as the minimum price at which such land can
he leased, and the terms of the lease.
copy of such advertisement shall
also be posted in a conspicuous place at the court house of the county, and
;

A
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a notice of the time and place where the said lands are to be leased shall
also be published for not less than sixty days in one newspaper at the s
of government by such board of university and school lands; provided, that
if in the opinion of the board there will not be sufficient of such lands situate
in any county leased, to warrant the expense of advertisement in a newspaper by description of each tract or parcel, the notice may be given by
general advertisement.
[R. C. 1905, § 206; 1803, ch. 118, § 53; R. C. 1899,
•

220; 1901, ch. 192.]
By whom made. How conducted. It shall
§ 341. Manner of leasing.
be the duly of the commissioner of university and school lands, or such
other person as may be appointed by the board of university and school
lands, to conduct the leasing of such lands in accordance with the provisions
of this article and such directions as shall be prescribed therefor by the
board; provided, that the leasing shall be at public auction to the highest
bidder at the court house or place where terms of the district court are
held, commencing on the day specified in the advertisement for such lease
and between the hours of ten o'clock a. m. and five o'clock p. m. to continue
from day to day until all tracts or parcels of land advertised for lease shall
have been leased or offered for lease but the time for leasing the same shall
not exceed ten days in any county, except that an adjournment may be made
over the Sabbath or any legal holiday. In counties where a large number
of tracts of land are to be leased the land situated in certain townships may
be designated in the advertisement to be leased on certain specified days
and in such case such lands shall be leased or offered for lease on such
specified days, or for want of time for the" leasing or offering for lease of
all such designated lands, the leasing of those unoffered may be adjourned
until the following day or days, when they must be the first lands offered
for lease.
Such lands as shall not have been speoially subdivided shall be
leased or offered for lease in tracts of one-quarter section each, and those
so subdivided in the smallest subdivision thereof.
Notice must be given
when the land is offered that all bids are subject to approval by the board.
At the time of offering the lands for lease the county auditor of the county
shall act as clerk, and it shall be his duty to make report thereof, stating
the terms of such leasing, as is prescribed in section 307 for making reports
of sales.
[R. C. 1905, § 207; 1893, ch. 118, § 54; R. C. 1899, § 221.]
§ 342. Bidders to pay first year's rent at time of leasing. Provisions for
failure to pay.
The highest bidder for any parcel of land shall at once
deposit the amount of his bid with the county treasurer, who shall act as
treasurer of said leasing, failing to do which the bid of the next highest
bidder shall be accepted under like conditions; provided, his bid shall not
be less than the minimum price as fixed under and in pursuance of section
338.
[R. C. 1905, § 208; 1897, ch. 145; R. C. 1899, § 222.]
Whenever the board of university and
§ 343. Adjournment of lease.
school lands finds that the interests of the state will be subserved by the
§

;

adjournment of the time for offering lands for lease, the authority conferred
by section 305 for adjournment of sales is made applicable to the leasing
of lands.

[R. C. 1905, § 209; 1893, ch. 118, § 56; R. C. 1899,
§ 223.]

Approval of lease and execution of contract for lease. Board of
university and school lands to have power to lease to applicants in certain
cases.
Immediately upon receipt of the report of the county auditor as
required by this article, the board of university and school lands shall approve
and confirm the lease of all such tracts as in its judgment should be made,
and shall at once certify a list of the approved leases to the commissioner
who shall without delay execute duplicate contracts of lease in the form
§ 344.
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by the board, and forward to the lessee a copy marked " dupli" original " being filed in the office of the commissioner, who shall

also forthwith certify to the auditor of the proper county, a list of such
In case any of the lands in any
leases as have been approved by the board.
county may remain unleased after the date advertised for the leasing, the
board shall have authority to make contracts of lease for said lands to the
[R. C.
first applicant therefor at not less than the minimum price thereof.
1905, § 210; 1897, ch. 145; R. C. 1899, § 2124.]
No lessee of any of the common
§ 345. Lessee not to destroy timber.
school or public lauds of this state or his heirs or assigns shall cut down or
take away from any such tract any timber, trees or wood, or suffer or cause
the same to be done, by any person, except that such lessee may cut down
or use such amount of dead or prostrate trees or timber as may be sufficient
to supply him with fuel for his family, or the families of his employes actually
residing upon said traot; and further, that such lessee, his representatives
or assigns may, during his term or within a reasonable time thereafter,
remove any pump, curbing, fencing, or any other improvement he may have
placed thereon or received from any preceding occupant or lessee of the laud.
Any lessee violating the provisions of this section shall forfeit his lease and
all rights and interests thereunder, and shall be liable to the state for
damages sustained by the state by reason thereof, and shall be guilty of a
misdemeanor. [R. C. 1905, § 211; 1893, ch. 118. § 59; R. C. 1899, § 225; 1901,

ch. 137.1

No lessee, or his heirs or
§ 346. Lessee not to break uncultivated land.
assigns of any lessee, of any of the common school or public lands of this
meadow or pasturage purposes, or of school or public lands
leased for the purpose of cultivation, which may contain any uncultivated or
unbroken land, shall break, plow or cultivate any unbroken land on any
tract so leased, or cause or suffer it to be done by any other person.
And
any lessee, or his heirs, or assigns, who shall violate the provisions of this
section shall incur the same forfeitures and liabilities as are provided in the
preceding section, and shall also be guilty of a misdemeanor. [R. C. 1905.
§ 212; 1893, ch. 118, § GO; R. C. 1699, § 226.]
§ 347. Hay not to be cut before July first. No lessee or his heirs or
assigns, shall mow or cut for hay or feed any grass on any unbroken land,
or cause or suffer the same to be done by any other person prior to the first
day of July in any year. And any lessee or his heirs or assigns, who shall
violate the provisions of this section shall incur the same forfeitures and
liabilities as are provided in section 345, and shall also be guilty of a misdemeanor. [R. C. 1905, § 213; 1897, ch. 145; R. C. 1899, § 227.]
§ 348. Board of university and school lands to grant permits to cut hay
and to remove dead and down timber. The board shall have authority,
when in its judgment it is for the best interests of the state so to do, to sell
the right to cut grass on any of the public lands of the state and to sell any
down and dead timber on said lands for such price, terms and conditions
as they may think proper, but no dead timber, if standing, shall be deemed
to be included in the sale unless expressly so specified in the permit.
All
such permits shall only be for the current season and between the fifteenth
day of June and the first day of April of the following year, and no
control or rights of occupancy of said land shall be other than what is
specified in such permit; said permit shall be sold by the several county
treasurers, whose duties and compensation shall be prescribed by the board
of university and school lands, but said compensation shall be based upon
a percentage of amounts of money collected and remitted to the state treasstate, leased for

'
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All
counties
urer from said sale of grass and timber in their respective
ch. 145 R. C.
permits shall be paid for in advance. [R. C. 1905, § 214 1897,
;

;

1899, § 228.1
m
wi
commits
Whoever
for.
§ 349. Trespass upon public lands. Civil action
by
any trespass upon any of the lands owned, or held in trust, or otherwise
in the
the state shall be liable in treble damages in an action to be brought
but
willful;
name of the state, if such trespass is adjudged to have been
trespass is
single damages only shall be recovered in such action if such
adjudged to have been casual and involuntary. [R. C. 1905, § 215; 1893,
ch. 118, § 63; R. C. 1899, § 229.]

_

The board
§ 350. Board empowered to lease school lands for coal mining.
of university and school lands is hereby authorized and empowered to lease,
for coal mining purposes, any lands under its control designated as common
school lands, and all other public lands of the state owned or held in trust
by the state, or granted to any public institution of the state, which contain
Any lease so made shall be for such
coal, including therein lignite coal.
[R. C. 1905, § 216; 1903,
period of time as such board may determine.
ch. 176, § 1.]
§ 351.

How advertised. The manner- of advertising and of leasing such
lands for coal mining purposes, and approval and execution thereof, shall be
the same as provided in sections 340, 341 and 344. [R. C. 1905, § 217 1903,
;

ch. 176. § 2.]

Such lands shall not be leased for coal raining
§ 352. Minimum price.
purposes for a less sum than ten cents per ton of two thousand, two hundred
every ton of coal mined thereon provided, that
each
and
for
forty pounds,
no lease of any such land for such purpose shall be made for less than ten
dollars per annum for each and every forty-acre tract or fraction thereof,
it being expressly provided that at the time of the making and execution
of such lease, and annually thereafter, there shall be paid by the lessee an
amount equal to ten dollars for every forty-acre tract of land so leased,
or any fraction thereof, to the person, and in the manner prescribed herein,
or by the rules and regulation of the board of university and school lands;
it being further provided that upon such lessee mining any coal or lignite
coal thereon during a period of one year from and after the date of such
payment, such lessee shall have credit upon the amount due under the terms
of such lease on tonnage, for the amount paid at the execution of such
lease or at the time of the annual payments thereafter made as hereinbefore
provided the amount received for the lease of any such land for coal mining
purposes to be used in the same manner, and for the same purpose, as is
provided for other money received for the lease of common school and other
public lands.
[R. O. 1905, § 218; 1903, ch. 176, § 3.]
§ 353. Board authorised to make rules. The board of university and school
lands is hereby authorized to make such rules and regulations, as shall be
by it deemed necessary, for the manner of determining the amount of rent
due under any such lease, the manner and time of payment, and for such
other conduct of the business of such leasing not in conflict with the provisions of law.
[R. C. 1905, § 219; 1903, ch. 176, § 4.]
§ 354. Lease not to interfere with right to lease for pasture or meadow.
The leasing of any such land for coal mining purposes shall not interfere
with the right and authority of such board to lease the same land for pasture
or meadow purposes, and each and every lease so made for coal mining
purposes shall contain therein a provision plainly and explicitly reserving
to such board the right to so rent such lands for pasture and meadow
purposes, without such renting in any manner affecting the conditions or
;

;
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terms of such lease for coal mining purposes, and reserving to the said board
the right to use, occupy and lease the surface of all such lands; provided,
that any such lessee for coal mining purposes shall have the right to the
use and occupancy of so much of the surface of such lands as may be necessary
for entry, dumps, buildings, tramways or other railways, roadways or uses
[R. C. 1905, § 220;
in the mining, storing and shipping of coal mined thereon.
1903, ch. 176, § 5.]
§ 355. Leasing restricted.

No leases shall be made of any such lands
having coal or lignite coal thereon for pasture or meadow purposes, except
there shall be contained in such lease a provision authorizing the leasing
of the same land for coal mining purposes, and reserving to the said board
the right to use and occupy, or lease for use and occupancy, and authorizing
the use and occupancy of so much of the surface of said land as shall be
required by any lessee of the same for coal mining purposes, for the uses
and purposes set forth in section 354. [R. C. 1905, § 221; 1903, ch. 176, § 6.1
The board of university and
§ 356. Board to make schedule of lands.
school lands shall, as soon as possible, and by the best means at its command,
and with the assistance of the state geologist, proceed to ascertain and
determine the quantity and description of all common school, or other public
lands under its control, on which coal or lignite coal exists, and make and
compile a statement and schedule of all such lands. [R. C. 1905, § 222 1903,
;

ch. 176, § 7.]

§ 367. Penalty for violation. Any person, firm or corporation who shall
mine, remove or cause to be mined or removed, from any common school
land, or other public lands of the state, any coal or lignite coal, except the
same shall be so mined or removed under and by virtue of the terms of this
article, shall be liable to the state of North Dakota in damages in the sum
of one dollar for each and every ton of coal or lignite coal so mined or
removed, and shall be deemed guilty of a misdemeanor and, upon conviction
thereof, shall be punished by a fine of not less than two hundred and fifty
doll are, nor more than one thousand dollars, or by imprisonment in the
county jail for not less than thirty days nor more than one year, or by both
such fine and imprisonment. Each and every day or fraction of a day so
occupied in mining or removing such coal or lignite coal from any such
land, is hereby declared to be a separate offense against the provisions of
this article.
[R. C. 1905, § 223; 1903, ch. 176, § 8.]
§ 358. Willful trespass. Penalty. Whoever commits any willful trespass
upon any of the lands owned or held in trust or otherwise by this state, either
by cutting down or destroying any timber or wood standing or growing
thereon, or by carrying away any timber or wood therefrom, or by mowing or
cutting or removing any hay or grass standing or growing or being thereon,
or who injures or removes any buildings, fences, improvements or other
property belonging or appertaining to said land or unlawfully breaks or
cultivates any of said lands or aids, directs or countenances such trespass
or other injury shall be deemed guilty of a misdemeanor, and on conviction
thereof shall be punished by imprisonment in the county jail not more than
one year, or by fine not exceeding five hundred dollars, or both such fine
ami imprisonment, in the discretion of the court. And whoever is occupying,
residing upon or in possession of any school or other public lands owned or
held in trust or otherwise by the state at the time of the passage, approval
and taking effect of this article without a valid lease therefor shall be deemed
and held to be a willful trespasser thereon, and guilty of trespass upon such
land, and upon conviction thereof shall be punished as provided for in this
section for any other act of trespass. [R. C. 1905, § 224; 1893, ch. 118, § 64;
R. V. 1899,

§
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In addition to the penalties provided for
§ 359. Property to be seized.
this article against those committing trespass upon any of the lauds
owned or held in trust or otherwise by this state, the commissioner is authorized and empowered without legal process to seize and take, or cause to be
seized and taken any and all timber, grass, wood or other property unlawfully severed from such lands, whether the same has been removed from such
lands or not, and may dispose of the property so seized and taken, either at
public or private sale, in such manner as will be most conducive to the
interests of the state; and all moneys arising therefrom after deducting the
in

reasonable and necessary expenses of such seizure and sale shall be made
a part of the general fund belonging to the public lands and shnlL be distributed in accordance with the provisions of this article. [It. C. 1905, § 225:
1893. ch. 118, § 65; R. C. 1899, § 231.]
§ 360. Damages. All damages recovered for any trespass, or other injury
upon or to any of the lands mentioned in this ariicle shall be paid over to
the state treasurer for the benefit of the general fund to which the same
properly belongs. [R. C. 1905, § 226; 1893, eh. 118, § 67; It. 0. 1899, § 232.)
§ 361. State's attorney to prosecute and report. The state's attorneys of
the several counties shall promptly report to the commissioner all cases
of trespass committed upon such lands, which may come to their knowledge,
and shall, when directed by the attorney-general, prosecute all actions for
any trespass or injury thereto, or for recovery of possession thereof, or
otherwise.
[R. C. 1905. § 227; 1893, ch. 118, § 68; R. C. 1899, § 233.)
§ 362. Expense of advertising and leasing. There is hereby annually appropriated out of any funds in the treasury not otherwise appropriated the
sum of two thousand dollars, or so much thereof as may be found necessary,
for the purpose of paying the expense of advertising the common school lauds
for lease and the attendant expense of leasing the same.
[R. C. 1905, § 228;
1897, ch. 19; R. C. 1899, § 234a.]
363.
Fees.
Duty
of
county
shall
be
the duty of the
treasurers.
It
§
commissioner of university and school lands to charge and collect the following fees: For each one year lease of school or other state lands, one dollar
and fifty cents; for each lease for a period of more than one year, three
dollars; for each contract for lands purchased, five dollars; for each patent,
five dollars; for approving and recording each assignment of school land
contract, five dollars: for furnishing certified copies of school land contracts,
three dollars. All fees must be paid in advance, and when collected must be
paid into the state treasury at the end of each month and be placed to the
credit of the expense fund of the board of university and school lands.
It
shall be the duly of the county treasurer of any county where any such lands
are leased, or sold, to collect the fees hereinbefore provided for at the timethe first payment thereon is made for leases and contracts of sale, and transmit the same to the commissioner on the first day of each month. [R. C. 1905.
§ 229; 1899, eh. 1(5; R. C. 1899, § 234b; 1901, ch. 191.]
There is hereby annually
§ 364. Appropriation for expenses of board.
appropriated out of iuiy funds in the treasury not otherwise appropriated
the sum of five thousand dollars, or so much thereof as may be found
necessary, for the salaries and expenses of the commissioner of university
and school lands, clerk hire, record books, blanks and all such other expenses
as shall be necessarily incurred by the board of university and school lands
in carrying out the provisions of this article, and such expenses shall be
paid out of the treasury, and upon satisfactory vouchers therefor the state
auditor shall issue his warrant for the same. [R. C. 1905. $ 230: 1893, ch. 118,
§

71; 1895, ch. 112.

§

1

;

R. C. 1899.

§

235.]
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§§ 3fi5-37i>

op Lands for Lignite Coat, Veins.

The board of university and school lands
§ 366. Purpose of examination.
as soon as practicable after the passage of this act, proceed to make an
examination of all unsold school and state land, to ascertain the depth below
the surface, the thickness and extent of any coal vein underlying such land,
and to obtain data bearing on the soil characteristics and topographical
features of each quarter section of land.
[1911, ch. 262, § l.j
It shall be the duty of the
§ 366. State engineer to aid. Data to be filed.
state engineer to aid the board of university and school lands in carrying out
the provisions of section 365, and whenever in the opinion of the state engineer
it is necessary
to make test drillings or borings in order to determine the
depth below the surface, the thickness of the vein and the area of coal which
underlies any state or school land, to make such test drillings or borings, and
it is also made the duty of the state engineer when making such examinations
to, at the same time, make a surface examination showing the soil characteristics and topographical features of each quarter section of land investigated.
All data on the lignite coal veins and the surface characteristics of each and
every quarter section examined by the state engineer shall be filed with the
board of university and school lauds for their use.
[1911, ch. 262, § 2.]
§ 367. Expenses, how paid. All expenses incurred for equipment and assistants shall be paid by the state auditor upon presentation of properly prepared
vouchers approved by the board of university and school lands. [1911, ch. 262,
shall,

§

3.]

There is hereby appropriated out of the general fund
hundred dollars, or so miieh thereof as may be necessary,
the purchase of drilling apparatus and equipment, and the sum of two

§ 368.
the
for

Appropriation.

snm of

fifteen

thousand dollars for the expenses connected with the carrying out of this
article.

[1911, ch. 262, § 4.]

—

7.
The State Board op Auditors and State Depositaries.
Membership of board. There is hereby created a board of auditors
for the state of North Dakota, which shall consist of the secretary of state, the
state auditor and the attorney-general, whose duty it shall be to examine
and audit the accounts, books and vouchers of the state treasurer, and to
take an account and ascertain the amount of funds in the state treasury or

Article
§ 369.

belonging to the state at least twice in each year without previous notice
to the treasurer, and make report thereof and of their acts and doings in the
premises to the governor, and also to witness and attest the transfer and
delivery of aceounts, books, vouchers and funds by any out-going treasurer
to his successor in office, and report the same to the governor, and the failure
or neglect of the aforesaid board of auditors or any member thereof, to do
and perform any of the acts at the time, or times, and in the manner in this
section provided for, shall constitute and be misdemeanor in office, provided,
that the physical disability of any member of the aforesaid board shall be
sufficient excuse, during such disability, for the nonperformance of his part
of any of the acts herein required.
The board is authorized and empowered
to employ such expert accountants as it may deem necessary to carry out
the provisions of this section.
[1911, ch. 52; R. C. 1905, § 231; 1803, ch. 48.
~
§ 1; R. C. 1899, i 236.)
§ 370. State depositaries. All funds of the state shall be deposited by the
treasurer in one or more designated state or national banks in the state of
North Dakota on or before the first day of each month in the name of this
state.
Soeh bank or banks shall be designated by the board of auditors in
onjiinetion with the governor after advertising in one or more newspapers
published in this state for at least thirty days for proposals, and receiving
•

.

'

.

•
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on monthly balances of such

funds on condition that such funds with accrued interest shall be subject
provided, that the amount
to draft and payment at all times on demand
deposited in any bank shall not exceed fifty per cent of its paid-up capital
and surplus. Interest on the fund so deposited, shall be not less than two
nor more than three per cent per annum, payable on the average daily
balance. Each bank, so designated, shall continue to be a depositary unless
revoked by the board until the board of auditors designate new .depositaries
which shall be done at a meeting to be held on the second Tuesday in January
of every even numbered year, and until depositaries so designated shall
have qualified. [R. C. 1905, § 232; 1893, ch. 48, § 2; 1899, ch. 150; R. C. 1899,
§ 237; 1905, ch. 173.]
§ 371. Bond to be furnished. Before any bank shall be designated as such
depositary it shall deposit with the state treasurer a bond payable to the
state and executed by not less than seven freeholders of the state as sureties,
or in lieu of such personal bond such bank or banks may file a surety company bond for a sum equal to the amount of funds such bank may receive
according to section 370. Such bond shall be approved by the governor
and state board of auditors and shall be in such an amount* as such board
shall direct.
If a personal bond is accepted, it shall be for a sum not less
than double the amount of the funds to be deposited in such bank at any
one time. [R. C. 1905, § 233 1893, ch. 48, § 3 R. C. 1895, § 238 1901, ch.
;

;

;

;

169.]
Liability of Bureties

on bond of bank as depository of public funds as affected by
26 L.R.A.(N.S.)
officials in misuse of the funds.

acquiescence or connivance of public
8G5.

§ 372. Treasurer exempt from liability. Whenever any portion of the funds
of the state is deposited in any national or state banks in the manner above
provided the state treasurer and the sureties on his bond shall be exempt
from all liability by reason of the loss of any such deposited funds from
failure, bankruptcy or any other act of such bank to the extent and amount
of such funds in the hands of such bank at the time of such failure or bankruptcy.
[R. C. 1905, § 234; 1893, ch. 48, § 4; R. C. 1899, § 239.]
Liability on official bond for loss of money by theft or bank failure.
22 L.R.A. 449.

.

Liability of public officer for loss of fund* by failure of bank in which they are
deposited.
36 L.R.A.(N.S.) 285.
Care required of officers in selecting bank for deposit of public funds. 7 L.R.A. (N.S.)
1084.
Constitutionality of statute releasing public officer or his surety from liability for loss
of public fund. 4i L.R.A. (N.S.) 97.

§ 373. State examiner to examine national banks designated as state
depositaries.
Every national banking corporation, heretofore or hereafter
designated as a state depositary, under the provisions of section 370 or
which shall have at any time on deposit any of the public funds or moneys
of the state of North Dakota or of the public institutions thereof, is hereby
required to permit the examination and inspection by the state examiner
of any report or reports made to the comptroller of the currency, relating
to the financial condition of such association. The state examiner may also
call for special reports from any such depositary whenever in his judgment
the same is necessary in order to obtain full and complete knowledge of the
condition of the public funds therein deposited.
[R. C. 1905, § 235; 1905,
ch. 172.]
In
Treasurer withdraw funds.
§ 374. Refusal to allow examination.
case of failure or refusal of any such state depositary to comply with
the provisions of section 373, it shall be the duty of the state examiner to so
certify to the state treasurer, and it shall be the duty of the state treasurer
to forthwith
I

he same.

withdraw from such depositary any public funds on deposit in

[R. C. 1905, § 236; 1905, ch. 172.]
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8.

— State

Auditing Board.

The governor, state auditor,
Duties.
attorney-general, state treasurer, and secretary of state, shall constitute a
This board shall hold
board to be known as the state auditing board.
regular monthly meetings and such other times as shall be deemed necessary,
The state auditor shall
in the executive office at the seat of government.
act as secretary of the board and shall receive and file all claims presented to
him for payment in the order in which presented, and bring them before the
board at its next meeting.
It shall be the duty of this board to audit all
claims which may come hefore it, and no warrant shall be drawn on the state
treasury by the state auditor in payment of any claim except such as have
been dulv passed upon and approved by the state auditing board.
[1911, ch.
51; R. C. 1905, § 237; 1901, ch. 33.]
§ 375.

State

auditing

Article

9.

board.

— Board of

Trustees of Public Property.

Board, of whom composed. The governor, secretary of state and
auditor are constituted a board of trustees of public property, and
such board shall have charge and control of the capitol, the executive
mansion and the park and public grounds connected therewith. [B. C. 1905,
§ 238; 1897, ch. 162, § 1; R. C. 1895, § 154.]
Such board
§ 377. Board to report estimates to legislative assembly.
shall, at the opening of each session of the legislative assembly, report to it
an estimate of the appropriation necessary to defray the expenses of keeping
the capitol buijding, executive mansion and public grounds in repair, and
for fuel and other incidental expenses for keeping and maintaining the state
offices for the ensuing two years.
[R. C. 1905, § 239 1887, ch. 162, § 2; R. C.
§ 376.

state

;

1899, §

An

155.]
to reports of public boards in general, see sections 95, 97, 98, 633.

§ 378. Power to acquire land. That the board of trustees of public property are hereby authorized to secure by purchase or by condemnation proceedings for the state, any lots or land which in their judgment might be
necessary for the capitol park and site purposes.
[191M. eh. 9, § 1.]
§ 379. Appropriation. That there is hereby appropriated out of the capitol
building fund the sum of five thousand ($5,000 dollars, or so much thereof
as may^ be necessary to carry out the provisions of section 378.
[1913, eh.
>

Article 10.— State Historical Society.

members of board.
the trustee of the
as such shall faithfully expend and apply all money received from
the state to the uses and purposes directed by law, and shall hold all its
present and future collections and property for the state, and shall not
sell, mortgage, transfer or dispose of in any manner, or remove from the
historical rooms in the capitol at Bismarck any article therein without
authority of law; provided, this article shall not prevent the sale or exchange
of any duplicates that the society may have or obtain
and provided, that
the secretary of the said society shall have power to withdraw for temporary
use such of the collections as shall be needed for the compilation and editing
of the publications of the society, and that such of the collections as may
be needed for exhibition purposes may be withdrawn for that purpose by
the authority of the board of directors.
The governor, auditor, secretary
of state, commissioner of agriculture and labor, and superintendent of public
instruction shall be ex-officio members of the board of directors of said society,
and shall take care that the interests of the state are protected. [R. C. 1905,
§ 240; 1895, ch. 70, §§ 1, 2; R. C. 1899, §§ 152, 153; 1905, ch. 25, § 1.]
Powers. Ex-officio
§ 380. State historical society.
The state historical society of North Dakota shall be
state,

and

;

7
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It shall be the duty of said society:
§ 381. Duties.
1. To collect books, maps, charts and other papers and materials illustrative of the history of this state in particular ami of the west generally.
2. To obtain from the early pioneers narratives of their exploits, perils

and adventures.
3. To procure facts and statements

relative to the history, progress and
faithfully the antiquities and
the past and present resources and conditions of this state.
4. To purchase books to supply deficiencies in the various departments
of its collection, and especially reports on the legislation of other states,

decay of our Indian tribes so as

to exhibit

on railroads and geological surveys and of educational and humane institutions for legislative reference, and such other books, maps, charts and
materials as will facilitate the investigation of historical, scientific and literary
subjects. The secretary of state shall furnish to the state historical society
of North Dakota, for reference and exchange purposes, fifty copies each of
every state publication.
5. To thoroughly catalogue the entire collections of said society for the
more convenient reference of all persons who have occasion to consult the
same. The state shall bind the unbound books, documents, manuscripts and
pamphlets, and especially newspaper files containing legal notices, in the
possession of the state historical society of North Dakota.
6. To prepare biennially for publication a report of its collections and
such other matters relating to the transactions of the society as may be useful
to the public, there shall be printed by the state one thousand five hundred
copies of the biennial volume of collections of the state historical society of
North Dakota, five hundred copies of which shall be bound in cloth and
In
the remainder authorized by law shall be bound in pamphlet form.

addition to this the state shall print such separates of various portions of
the volume, not to exceed fifty each, as may be desired by the society for
special distribution.
The state historical society shall have charge of the
distribution and sale of the foregoing volumes and separates, and the board
of directors shall account for such proceeds in the manner provided in section
382.
This par. 6 in R. C. 1905, | 241, was amended to read as above in Laws 1907, ch. 130.
7. To keep its rooms open at all reasonable hours on business days for the
reception of the citizens of this state who may wish to visit the same, without
fee.
8. Whenever any grant, devise, bequest, donation or gift or assignment of
money, bonds or choses in action, or of any property, real or personal, shall
be made to the state historical society of this state, said society is hereby
directed to receive and accept such and the right and title to the same shall

[R. C. 1905, § 241; 1895, ch. 70, § 2; R. C. 1899, § 153;
1905, ch. 25, § 2.]
For. the purpose of aiding in the performance of
§ 382. Appropriation.
said duties there is hereby annually appropriated to the said society the
sum of two thousand dollars. The board of directors of said society shall
keep a correct account of the manner of expenditure of the money hereby
appropriated, and report annually to the governor a detailed statement of
Kueh expenses. [1907, ch. 132; R. C. 1905, § 242; 1905, ch. 25, § 3.]
S<>e as to annual reports to the governor by public boards, sections 95, 97, 98, 633.
There is hereby appropriated annually out
§ 383. Further appropriation.
of any money in the hands of the state treasurer, not otherwise appropriated,
for the state historical society of North Dakota, eight hundred dollars for
field officer's work between the dates of March fifteenth and November
fifteenth, in each year, and one thousand eipht hundred dollars for salary of
the curator of museum. [1909, ch. 139; 1907. ch.
133.
§ 384. Powers of society as to historical sites and relics. The state historical
society may from time to time receive contributions of historical sites and

pass to the state.
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Mies, or money for the purchase of such sites or relics, and may purchase
It may purchase not exceeding ten acres of land, erabracing the site of old Fort Abercrombie, in Richland county, at a cost
not exceeding five hundred dollars, and not exceeding ten acres of laud,
embracing the site of the first Christian mission grounds, at Walhalla, in
Pembina county, at a cost not exceeding five hundred dollars. When land
shall be contributed or purchased as herein authorized for historical purposes,
title shall vest in the state of North Dakota, and the land may be placed in
the custody of the old settlers' assoeiations of the respective counties in
which said sites are located, and may be improved and used by them for
public park purposes and for the accumulation and care of relics of historical
interest.
"When relics are contributed or purchased they shall be placed in
the custody of the state historical society and those of a local historical
nature may be loaned to the county old settlers' associations when proper
provision has been made for their care and preservation. Money contributed
for the purchase of historical relics or sites shall be placed in the hands of
the state treasurer and shall be paid out on warrant of 1he state auditor
when approved by the state historical society, or a majoritv of its members.
fit.
1905, § 243; 1903, eh. 15, § 1.]
There is hereby appropriated for the purpose of
§ 385. Appropriation.
the preceding section the sum of one thousand dollars, or so much thereof
as may be necessary, out of any money in the state treasury not otherwise
appropriated
provided, that before said appropriation shall be available
there shall have been placed in the hands of the treasurer of the state of
North Dakota, to the credit and for the use and benefit of said state historical
society the sum of one thousand dollars as a contribution from interested
persons for carrying out the provisions of section 384.
[It. C. 1905, § 244;
1903, eh. 15, § 2.]
such sites or relics.
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Article

11.

— Wiiite Stoxe

Hills Battlefield Commission.

The grant of said land, to
§ 386. Grant of government land accepted.
wit: the southeast quarter of section seven, the southwest quarter of section
eight, the northeast quarter of section eighteen and the northwest quarter of
section seventeen, all in township one hundred and thirty-one north, of range
sixty-five west, in Dickey county, made by the United States to the state of
North Dakota, is with all the emoluments and obligations, connected therewith is hereby in all things accepted.
fR. C. 1905. § 245; 1905, eh. 48, § 1.]

Term of office. The governor is
§ 387. Governor to appoint commission.
hereby authorized, directed and empowered to appoint a commission of three
citizens of the state of North Dakota, to be known as the " White Stone Hills
Battlefield Commission " and the members of which commission shall hold
office

for the term of two vears from and after the date of their appointment.

246 1905, ch. 48, § 2.]
Duties. State property. It shall be the duty of
§ 388. Organization.
such commission to meet for organization at the city of Oakes in the county
of Dickey, in the state of North Dakota, within thirty days after appointment,
[R. C. 1905, §

;

and organize by the election of one of their number as chairman and another
Said commission shall then take all necessary steps to properly
inclose said battlefield and to improve the same in so far as may be done
consistently with the provisions of this article, and to make and enforce
regulations relating to the further improvement, erection of monuments,
markers, roads, drives, walks and other means of making the same attractive,
and preserving the natural attractions thereof, and regulating the entry of
arsons thereon and traffic over the same that in so doing, the said commisu shall be and the same is hereby authorized and empowered to receive for
•-II.
in the name of the state contributions or gifts of money, work, material,
monuments, markers, and other things which may come into its hands in the
as secretary.

;

;

i<
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performance of the things herein contemplated by it to be
of every kind coming into the hands of said commission
markers and other improvements made upon and about
be forever the property of the state of North Dakota.

done.

and

all

All property

monuments,

said premises, shall
[R. C. 1905, § 247

j

1905, ch. 48, § 3.]
§ 389. No salary or compensation. The members of said commission shall
not be entitled to any salary or compensation for services rendered or time
expended by them or either of them. [R. C. 1905, § 248; 1905, ch. 48, § 4.]
§ 390. Treasurer of commission. The treasurer of the state of North
Dakota is hereby made the treasurer of said commission and all moneys
coming into the hands of said commission, or of the members thereof, shall be
by them immediately paid over to the state treasurer for account of the same.
[R. C. 1905, § 249; 1905, ch. 48, § 5.]
§ 391. Vouchers for disbursements, how approved. Filed with state auditor.
The disbursements of said commission shall be at all times evidenced by
vouchers approved by the chairman and secretarv of said commission and
filed with the state auditor.
[R. C. 1905, § 250; 1905, ch. 48, § 6.]
§ 392. Commission report to governor. The said commission shall keep a
complete record of all its proceedings and shall, on or before the first day
of January of each odd numbered year transmit to and file with the governor
a report of the same. [R. C. 1905, § 251 1905, ch. 48, § 8.1
As to reports to the governor by public boards, see sections 95. 97, 9S, 633.
§ 393. Authority to sell granted. The trustees of the White Stone battlefield commission are hereby empowered to sell to the highest bidder for cash
at a price not less than the appraised valuation, to be fixed by the county
board of appraisers of state land, provided, however, that said land shall not be
appraised at a less value than seven dollars per acre, such portion of the southeast quarter of section number seven, the southwest quarter of section number
eight, the northeast quarter of section number eighteen, and the northwest
quarter of section number seventeen, all in township number one hundred and
thirty-one, north, of range number sixty-five west, being the land granted by
congress as the White Stone battlefield, as said trustees shall deem advisable
provided, however, there shall be retained of said ground at least forty acres
thereof.
[1909, ch. 232, § 1.]
§ 394. Proceeds made special fund. The money arising from such sale shall
be deposited in the state treasury as a special fund to be paid out as hereinafter provided.
[1909, ch. 232, § 2.]
§ 395. Proceeds, how expended. The said trustees are hereby authorized
to expend the money arising from such sale by fencing, embellishing, parking
and otherwise improving the said tract reserved from sale, and by the erection
thereon of a suitable monument to the memorv of those who died in the
battle of the White Stone hill.
[1909, ch. 232, *§ 3.]
§ 396. Bills, how audited. The bills for such expenditures shall be paid
;

out on properly certified vouchers of the commission,
state board of audit.

when approved by

the

[1909, ch. 396, § 4.]

Article 12.— Boards of Health.
a.

state board op health.

§ 397. Board, how composed. Officers of. There is hereby established a
state board of health, composed of a president, vice-president and superintendent of public health. The attorney-general shall be president of such
board. The governor shall appoint some suitable person, a resident of this
state, vice-president, and he shall also appoint by and with the advice and
consent of the senate a superintendent of public health, who shall be learned
in medicine, a graduate of some reputable medical college authorized by law
to grant diplomas and hold license to practice medicine and surgery within
100
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and be a resident of this state. The several persons thus appointed
hold their offices for two years from the first Tuesday in April succeeding
appointment and until their successors are elected and qualified. [K. C.
R. C. 1895, § 240.]
1905, § 252; 1889, ch. 22, § 1
Right of woman to be member of board of health. 38 L.R.A. 211.
The president of the board shall preside at the
§ 398. Duties of officers.
meetings thereof, and the vice-president shall perform the duties thereof in
his absence.
The superintendent of public health shall be secretary of said
board.
He shall keep a record of all the proceedings of the state board of
h.alth, and of his own acts as such superintendent, and he shall perform such
other duties as are prescribed by this article, or which may be prescribed by
the state board of health.
The records kept, by the superintendent shall be
af all times open to the inspection of the public.
[R. C. 1905, § 253 18?5, eh.
('.
63. § 2; R.
1899, § 241.]
The several persons composing the state
§ 399. Meetings of the board.
hoard of health shall meet as often as once in every six months at such plaee
in the state as they may appoint.
[R. C. 19.05, § 254; 1885, ch. 63, § 3; R, C.
the state,

shall

their

;

;

1899. § 242.]
§ 400. Powers
shall be its duty:

To

and duties of board.

The board

shall

have power and

it

the time and place of the meetings of the board, subject to the
provisions of the last section.
2. To make, rules and regulations for the government of the board, its
1.

fix

and its meetings.
To make and enforce all needful rules and regulations for the prevention
and cure, and to prevent the spread of any contagious, infectious or malarial
diseases among persons and domestic animals.
4. To establish quarantine, and isolate any person affected with contagious
officers
3.

or infectious disease.
5. To isolate, kill
tious disease.

or remove any animal affected with contagious or infec-

To remove or cause

to be removed any dead, decaying or putrid body,
any decayed, putrid or other substance that may endanger the health of

6.

or

persons or domestic animals.

To condemn or cause

7.

food that

may

to be destroyed any impure or diseased article of
be offered for sale.

To superintend the several boards of health in cities, villages and
towns and the county boards of health of the several counties.
9. To empower and direct the superintendent of public health to do or
cause to be done any or all of the things mentioned in subdivisions four, five,
8.

seven and eight of this section.
To make such rules and regulations as it may deem necessaiy to govern
preparation of dead bodies for transportation and to govern what classes
dead bodies may be transported and the manner thereof. [R. C. 1905,

six,

10.

the

of
§

255; 1S99, ch. 30; R. C. 1899, § 243.]
8. Powers which may be delegated to boards of health.
80 Am. St. Rep.
Health laws and regulations and their validity. 47 Am. St. Rep. :>3^.
State regulations to secure public health

ar.d Safety.

2.*

Am.

212.

St. Rep. SS8.

Constitutionality of statutory regulations n.« to safety and sanitary conditions of tene17 L.R.A. (X.S.)" 4*<>.
Power of board of health as to nuisanees. 3« L.R.A. 603; 23 Am. Rep. 212.
^ConUgious diseases, authority of municipalities to prevent the spread of. 02 Am.

ment, lodging, and boarding house*.

Quarantine regulations. 26 L.R.A. 484: 47 Am.
Right to in unction against sending to post house.

4.

Rep. 5?.3.
23 L.R.A.(N.S.)

St.

1188.

Power

of «tate or health authorities to forbid the use of a polluted water supply
22 L.R.A. (X.S.) 700.
\nli<Jity of statute or ordinance for destruction of food products below prescribed
standard or unfit fur use 29 L.R.A. (X.S.) 200.
6.
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§ 401. Compensation of officers. The president and vice-president of the
shall receive no compensation, but they shall be paid five cent? for every
mile actually aud necessarily traveled by them in the performance of their
The superinofficial duties, and other necessary expenses incurred by them.
tendent of public health shall be paid an annual salary of twelve hundred
dollars in equal installments at the end of every three mouths.
He shall
also be paid five cents per mile actually and necessarily traveled in the performance of his official duties, and such other sum or sums as he may necessarily pay, or become liable to pay (hotel or other incidental expenses), for
the official books, clerk hire, records and papers kept by him, and for the
printing of his rcpor's and such circulars and blanks as may be required for
the proper conduct of the business of his office, not to exceed in the aggregate
the sum of fifteen hundred dollars per annum. The accounts of the superintendent for his mileage and said other expenses of his office shall be audited
by said board of health, and the sa-ue. together with his salary, shall be paid
out of the state treasury. [R. C. 1905, § 256; 1897, ch. 35; R.*C. 1899, § 244;
1903, ch. 181.]
Sw appropriation in section 653e and as to how the appropriation shall be paid, see

board

section 653b.

§ 4C2. Reports. The superintendent of public health shall on the first
day of December of each even numbered year make a full report to the
governor, which report shall show all that has been done by the state board
of health and by such superintendent during the two years preceding the
making of such report, the number of cases treated by him and in each county
by the county superintendent, the character aud extent during such time of
all contagious or infectious diseases that have been reported to him, all expenditures by the state board, and in each of the organized counties by the
county board and such recommendations as he may deem advisable for the
better protection of the public health and the prevention and cure of contagious or infectious diseases of persons and of domestic animals. [R. C. 1905,
§ 257; 1885, ch. 63, § 13; R. C. 1895, § 251.]
As to the time of making report to the governor and the contents thereof, see sections
95. 97, 98, 033.

§ 403. Vacancies. In case a vacancy shall occur in the office of vice-president or superintendent, such vacancy shall be filled by appointment by the
governor, and the person so appointed shall hold the office for the unexpired
term. In case a vacancy occurs in the office of vice-president or superintendent of health in any county board of health, the president of such county
board of health shall appoint some suitable person to fill such vacancy, and
the person so appointed shall hold office until a successor to such officer has
been appointed by the board of county commissioners. [R. C. 1905, § 258 1899,
ch. 58 ;R. C. 1899, § 252.]
;

B.

§ 404. Board,

COUNTY BOARDS OP HEALTH.

how composed.

There

is

hereby established county boards

of health, composed of a president, vice-president and superintendent; the
state's attorney in each county shall be president of the county board; the
county superintendent of schools shall be vice-president, and it shall also
appoint a superintendent of public health for the county, who shall be
learned in medicine and hold a license to practice medicine and surgery
within the state, and the several persons appointed shall hold their offices
for one year and until their successors are elected and qualified.
Provided, however, that whenever the state board of health has reason to
believe that the county superintendent of public health is failing to perform
his duties as prescribed by law they may report the ease to the board of
county commissioners, and the latter shall at their next meeting declare the
office vacant, and appoint another physician in his place for the remainder
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[1913, ch. 59, §

1; B. C. 1903,

§

259; 1899, ch. 58;

R. C. 1899, § 245.]

county board. The president of each county
board of health shall preside at the meetings thereof and in his absence the
The county superinvice-president shall perform the duties of president.
tendent of health shall be secretary of the board of health of his county. The
county superintendent of health shall keep a record of all the proceedings of
the board and of his official acts, and he shall at the end of every month make
a full report in writing to the superintendent of public health of the proceedings of the county board of health and of his official acts, and shall, whenever
the health of persons or domestic animals is endangered, or when any contagious or infectious disease occurs in his county, either among persons or
domestic animals, immediately report the same to the superintendent of public
health.
[R. C. 1905, § 2G0; 1885, ch. 63, § 8; R. C. 1S99, § 216.]
§ 406. Meetings of county boards of health. The several county boards of
h. alth shall meet at the county seat in their respective counties at such time
within thirty days after the appointment of the county superintendent of
health as he may designate. Notice of the time and place of such meeting shall
be by him given to the other members of the county board at least five days
prior to such meeting, and thereafter the board shall meet at the county seat
as often as once in every three months.
18^5, ch. 63, § 9
[11. C. 1905, § 261
§ 405. Duties of officers of

;

R. C. 1899. § 247.1

§ 407. Powers and duties of county boards of health. The several county
boards of health shall have power within their respective counties outside
of the corporate limits of cities having a city board of health, subject to the

supervisory control of the state board of health and its secretary
1. To supervise all matters relating to the preservation of life and health
of the people, including public water supplies and sewerage system, and have
supreme authority in matters of quarantine, which it may declare and enforce
when none exists and modify, relax or abolish when it has been established.
2. To isolate, kill or remove any animal affected with contagious or infectious diseases that is a menace to the health of human beings.
3. To remove or abate, or cause to be removed or abated, any public or
private nuisance that may endanger the health of others.
4. To make and enforce orders in local matters when emergency exists, or
when the local board of health has neglected or refused to act with promptness or efficiency, or when such board has not been established, as provided by
law.
In such cases the necessary expense incurred shall be paid by the
county for which the services are rendered. All expenses actually and necessarily paid or incurred by the county board of health in carrying out the
provisions of this article, such as livery, hotel bills, quarantine guards, automobile hire, railroad fare, stamps, etc., shall be audited by the board and
certified to the county commissioners, and shall be paid the same as other
county expenses are paid. [1913, ch. 59, § 2; R. C. 1905, § 262; 1885, ch. 63,

§10: R.

C. 1899, § 248.]

Powers and duties of the superintendent. The county superintendent
have charge of and superintend, subject to the supervisory
control of the state board of health, all matters and things mentioned in subdivisions 1, 2, 3 and 4 of section 407, throughout the county outside of the
corporate limits of cities. He shall exercise supervisory control of the local
l>oards of health within his county, known as village boards of health and
township boards of health. He shall furnish at the expense of the county
board of health all township and village clerks and all physicians within his
jurisdiction with proper blanks for reporting to him all contagious and infectious diseases. He shall properly instruct the township and village clerks and
the physicians within his jurisdiction on the proper methods to employ in reporting contagious diseases. He shall be charged with strict and thorough en§ 408.

of health shall
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forcement of the laws, rules and regulations to the end that the health of the
people be conserved and protected. When it shall come to his notice, or when he
believes that there is a probability that a dangerous disease exists within his
jurisdiction he shall make such sanitary inspection of such places as he may
deem advisable, and shall take such action and enforce such rules and regulations as he may deem necessary for the protection of the public health. Whenever a village board of health or township board of health within his jurisdiction neglects or refuses to perform any of its duties as specified in this
act [article], or refuses or neglects to execute any of the orders or regulations of the county board of health, then the superintendent of said county
board of health may execute its orders and regulations by agents of its own
appointment. He shall have full and complete control, subject to the supervisory control of the state board of health, of all matters pertaining to public
health outside the limits of incorporated cities within his county. He shall
decide when quarantine and disinfection are necessary for the safety of the
public, and shall have power to establish and perform the same. All expenses
incurred in quarantining or disinfecting outside of incorporated cities shall
be audited by the county board of health and paid for out of the general
fund of the county. He may send out circulars permitting the use of the
long distance telephone at the expense of the county board of health in all
cases of emergency.
He may also investigate, subject to the supervisory
control of the state board of health, all public water and ice supplies which
are suspected of being infected and cause them to be condemned whenever
he finds it necessary. He may also investigate public milk supplies and prohibit the sale of unwholesome milk and dairy products, stop shipment of
spoiled or unwholesome meat, the slaughtering of diseased animals, and subsequent sale of the meat thereof. He shall enforce cleanliness in schools,
inspect over-crowded, poorly ventilated and insanitary school houses, and
when necessary report such cases to the board of inspection, as provided in
section 80, chapter 266, of the Session Laws of 1911 [§ 1186 herein].
He
shall by the tenth day of each month report to the secretary of state board
of health, on blanks furnished for that purpose, the name and address of
each case of dangerous and contagious, infectious diseases occurring in his
jurisdiction for the preceding month, with the name of the party reporting
the same, together with a detailed statement of his official acts.
[1913, ch.
§ 3; R. 0. 1905, § 263; 1897, ch. SS R. C. 1899, § 249.]
§ 409. Compensation. The president and vice-president of the board shall
receive three dollars per day for every day in which they may be actually
and necessarily engaged in the performance of their duties, and five cents
per mile for every mile actually and necessarily traveled in the discharge
of their duties. The county superintendent of health shall receive from three
hundred dollars to six hundred dollars a year for his office work, which sum
shall be determined annually by the county commissioners, and according
to the efficiency of the health officer and the amount and character of the
work performed. He shall also receive five dollars per day for every day
or fraction thereof that he may be actually and necessarily engaged in the
performance of his official duties, not including work confined to his office,
and in addition to his expenses and other remunerations shall receive five
cents for each mile actually and necessarily traveled in the performance of
his duties.
[1913, eh. 59, § 4; R. C. 1905, § 264; 1885, ch. 63, § 12; R. C.
1899, § 250; 1903. eh. 40.]
§ 410. Boards of health heretofore established, not affected. Nothing contained in this article shall in any manner affect any board of health heretofore established or that may be hereafter established in any city, village or
incorporated town; provided, however, that all such boards of health shall beunder the superintending control of the state board. [R. C. 1905, § 265; 1885.
Si),

;

ch. 63, § 16; R. C. 1899, § 253.]
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There is hereby established in each
§ 411. City board, how constituted.
incorporated city in this state a board of health, which shall be constituted as
follows: The mayor of such city shall at the first meeting of the city council
in April in each year appoint four aldermen, who, together with the eity-

and the health officer as hereinafter provided, shall constitute a
board of health and shall have and exercise the powers conferred upon such
board by law and by the ordinances of such city. [R. C. 1905, § 26C; 1893, ch.
:U, § 1
R. C. 1899. § 254.]
§ 412. Health officer. City board. Duties of officers. At the first meeting
of the city council in April of each odd-numbered year there shall be appointed by the mayor and confirmed by the council one health officer, who
shall hold his office for two years and until his successor is appointed and
qualified. Provided, however, that when the state board of health is satisfied
that the city health officer is neglecting or refusing to perform the duties of
his office in conformity with the laws, rules and regulations which are in
force governing such matters they may report the case to the city council
.iitd the mayor shall at the next meeting declare the office vacant and appoint
another physician to fill the unexpired term.
Subdivision A. Meetings. The board shall meet on the first Tuesday after
the first meeting of the city council in April at such hour and place as may
be named by the city health officer. The board shall organize by electing from
its members a president and vice-president.
The city health officer shall
be secretary and executive officer of the board.
A majority of the board
shall constitute a quorum.
The other regular meetings of the board shall be
held on the second Tuesday in July, October and .January. Special meetings
may be held at any time on call of the president and secretary.
Subdivision B. Duties of officers of board. The president of each city board
of health shall preside at the meetings thereof and in his absence the vicepresident shall perform the duties of the president. The secretary shall keep
a record of all the proceedings of the board and of his official acts. He shall
see that the health ordinances of the city, the rules and regulations of his
board and the rules and regulations of the state board of health and the
health laws of the state are fully complied with throughout his jurisdictionand he is hereby charged with strirt enforcement of the same. He shall
properly instruct the physicians within his jurisdiction in* the proper methods
to employ in reporting contagious diseases and shall furnish said physician
with the necessary blanks for that purpose, such blanks to be of the form
prescribed by the state board of health. He shall keep a record of all dangerous, contagious and infectious diseases occurring within his jurisdiction,
which record shall show the name and address of the party affected, the
name of the disease, by whom reported and such other statistical data as may
be required by the state board of health.
He shall by the tenth of each
month report to the secretary of the state board of health on blanks furnished
for the purpose, all cases of dangerous, infectious and contagious diseases
that have occurred within his jurisdiction during the preceding month, with
such further data as may be required by the state board of health.
The
diseases that shall be regarded as infectious or contagious shall be those so
designated in the rules and regulations of the state board of health. [1913,
«h. 59. § 5; R. C. 1905. § 267; 1893. ch. 34, § 2; R. C. 1899, § 255.]
§ 413. Local boards of health. Duties of. Each city board of health shall
perform the duties and exercise the powers herein provided within the limits
of the city for which it is established. Each county board of health and city
of health shall be known as the local board of health. [R. C. 1905,
R. C. 1895, § 256.]
? 2G8; 1893, ch. 90, § 1
Each local board of health,
§ 414. Board to make sanitary regulations.
within its jurisdiction, may examine into all nuisances, sources of filth and
•'ugineer

;

Wrd

;
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causes of sickness, and make such regulations regarding the same as it may
judge necessary for the public health and safety of the inhabitants, and every
person who shall violate any published order or regulation made by any board
of health, shall be guilty of a misdemeanor and punished by a fine not exceeding one hundred dollars, or by imprisonment in the county .iail not exceeding
thirty days, or both.
[R. C. 1905, § 269; 1893, ch. 90, § 2; R. C. 1899, § 257.]
Information for violation of order must allege knowledge of order. State v. Butts, S
S. D. 577. 54 N. W. 603.
Authority of legislature to inuke punishable failure to comply with rule of health
G L.K.A.(N.S.) 143.

board.

Power of health authorities to require alteration of private property in a particular
manner to abate conditions endangering public health. 24 L.R.A. (X.S. 241.
Power to regulate location or condition of bakeries. 26 L.R.A. (N.S.) 842.
)

Municipal regulation of nuisances relating to health. 38 L.R.A. 311.
Municipal regulation of dealing in second-hand clothes. 32 L.R.A. 121.

Each local board of health shall, at
§ 415. Local school boards, duties.
least once every thirty days, in such manner as it shall direct, cause to be
adequately disinfected each school house, within its jurisdiction: provided
this section shall not apply to school houses during vacation; provided, that
except in case of emergency, the disinfection of school houses shall be made
after school hours on Friday afternoon or on Saturday. [1911, ch. 63.]
It should be observed that this section waa not one of the " provisions of this article
mentioned in section 433 when the latter was enacted bv the legislature in R. C. 1395.
,5
is to say, section 415 iB placed in " this article
by the compiler, and not expressly by the legislature.

That

§ 416. Regulations published. Notice shall be given by each local board
of health of all general orders and regulations made by them by publishing
the same in some newspaper, if there is one published within the jurisdiction
of such board if there is none, then by posting such orders and regulations
in five public places therein, and such publication of such orders and regulations shall be deemed a legal notice to all persons.
[R. C. 1905, § 270;
1893, ch. 90, § 3; R. C. 1899, § 258.]
417.
Nuisance. Owner to remove. Whenever any nuisance, source of filth
§
or cause of sickness is found on private property any member of the local
board of health may order the owner or occupant thereof at his own expense
to remove the same within twenty-four hours, and such order may be given
to such owner or occupant personally or left at his usual place of abode.
[R. C. 1905, § 271; 1893, ch. 90, § 4; R. C. 1899, § 259.]
Municipality's power as to nuisances relating to health. 38 L.R.A. 311.
;

Municipal power as to nuisances relating to trade or business.

38 L.R.A. 641.

to act in default of owner. "Whenever such owner or occucomply with the order of such board, it may cause such
nuisance, source of filth or cause of sickness to be removed and all expenses
incurred thereby shall be paid by such owner or occupant, or by such other
person as has caused or permitted the same. [R. C. 1905, § 272 1893. ch. 90.
§ 5; R. C. 1899. § 260.]
§ 419. Complaint to justice, when. Whenever any local board shall deem
it necessary for the preservation of the health of the inhabitants within its jurisdiction to enter any building or vessel within such jurisdiction for the purpose of examining into and destroying, removing or preventing any nuisance,,
source of filth or cause of sickness and shall be refused entrance, any member
of the board may make complaint under oath to a justice of the peace within
the jurisdiction of the board, stating the facts in the case so far as he has
knowledge thereof. [R. C. 1905, § 273; 1893, ch. 90, § 6; R. C. 1899, § 261.]
§ 420. Justice to issue warrant. Such justice shall thereupon issue a warrant directed to the sheriff or other peace officer, commanding him to take
.sufficient aid and accompanied by at least one member of the board of health
between the hours of sunrise and sunset to have such nuisance, source of filth
or cause of sickness destroyed, removed or prevented under the direction of
§ 418.

Board

paut shall

fail to

;
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such of the

board of health as accompany him.

§§ 420-127
[R. C. 1905, § 274

:

1893, ch.

7; R. C. 1895, § 262.]
Whenever it shall come
§ 421. Any physician to report cases of contagion.
to the knowledge of any physician or other person that a case of tuberculosis, typhoid fever or any other dangerous infectious disease exists within
the jurisdiction of any county or city board of health, he shall immediately
report to the superintendent of the county board of health or to the city
90. §

health office in
of residence, if

whichever jurisdiction the case may be, the name and place
known, of every person afflicted with such disease, and if he

such person he shall report not less than twice
each person so afflicted with the state of such
[1913, ch. 59, § 6; R. C. 1905, § 275; 1893, ch. 90, § 8; R. C. 1899,

is the attending physician of
each week, the condition of

disease.
§

263.]

It shall
§ 422. Duty of physician in case of death.
practicing physician in this state to report in writing
health the death of each of his patients, who shall have
diction of such board of any contagious, infectious

be the duty of each
to the local board of

died within the jurisor epidemic disease.
Such report shall be made within twenty-four hours after such death and
shall state the specific name and character of such disease.
[R. C. 1905,
§ 276: 1893. eh. 90, § 9; R. C. 1899, § 264.]
Constitutionality of statute as to reporting and registering births, deaths, etc.
39
L.K.A.(N.S.) 1015.

Each keeper of any private house,
§ 423. Keeper of house to report.
boarding house, lodging house, inn or hotel shall report in writing to the local
board of health within whose jurisdiction the same may occur each case of
contagious, infectious or epidemic disease which may occur in his house, inn
or hotel such report shall be made within twenty-four hours after the existence of such disease shall become known to such person, and shall state the
name of eaeh person afflicted with such disease and the nature thereof. [R. C.
190."),
§ 277; 1893, ch. 90, § 10; R. C. 1899, § 265.]
No person shall without a permit from the
§ 424. Removal of sick person.
local or state board of health carry or cause to be removed from without this
state to this state, or from one building to another within this state, or from
or to any car or vessel, any person afflicted with any contagious, infectious
or epidemic disease, or the body of any person who died of such disease.
[R. C. 1905, § 278; 1893, eh. 90, § 12; R. G. 1895, § 266.]
Eaeh parent or guardian having the
§ 425. Vaccination required, when.
care, custody or control of any minor or other person shall cause such minor
or other person to be vaccinated.
[R. C. 1905, § 279 1893, ch. 90, § 13; R. C.
;

;

1895, § 267.]
Right to compel vaccination.
§ 423.

Duty of school

25 L.R.A. 153; 26 L.R.A. 728; 17 L.R. A. ( N.S. ) 709.

officials.

No

principal, superintendent or teacher

any school, and no parent or guardian of any minor child, shall permit any
having scarlet fever, diphtheria, smallpox, whooping cough, measles or
any other dangerous, infectious or contagious disease, or any child residing in
any house in which any such disease exists or has recently existed to attend
any public or private school until the local board of health shall have given
of

child

permission therefor. [R. C. 1905, § 2S0; 1893, h. 90, § 11; R. C. 1895, § 268.]
§ 427. Burial, case of contagion. Regulations. No person shall allow to be
mburied the body of any human being for a longer time than four days, or,
when death has been caused by an infectious or contagious disease, for a
longer time than twenty-four hours after the death of such person without
a permit from the local board of health, which permit shall specify the length
of time during which such body may be unburied.
In ail cases where death
iias been caused by an infectious or contagious disease,
the body shall, if
directed by said board, be immediately disinfected as may be directed by it.
If the
body remains unburied for more than twenty-four hours it shall
immediately be inclosed in a tightly sealed metallic coffin which shall not
107

Digitized by

Google

POLITICAL CODE.

§§ 427-131

rublu Duaids.
1

thereafter be opened and the funeral of such person shall be strictly private.
In the removal of such body for burial, or otherwise, only such hearses or other
vehicles shall be employed as may be authorized by said board, and no undertaker or other person shall bury or prepare for burial the body of any human
being without a certificate signed by the attending physician or by the coroner,
which certificate shall state the name, age, sex. and place of abode and date
of death of such deceased person, the name and duration of the disease of
which such person died and whether or not such disease is contagious, and
such certificate shall after the burial of such body be filed with the local board
of health, and whenever any such dead body shall be presented to any common
carrier within the state for transportation by such carrier, it shall be accompanied by a duplicate of such certificate signed by such attending physician
or coroner; and no common carrier shall receive any such body for transportation unless such certificate shall state that the disease of which such
person died is not contagious, which duplicate shall be securely attached to
and remain upon the outside of the coffin or other receptacle containing such
dead body. [II. C. 1905, § 281 1893, eh. 90, § 15; R. C. 1895, § 269.]
§ 428. Infected persons, removal of. It shall be the duty of each local
board of health, whenever it shall come to its knowledge that a case of smallpox, scarlet fever, diphtheria or other infectious or contagious disease exists
within its jurisdiction, immediately to examine into the facts of the case and,
if such disease appears to be of the character herein specified, such board shall
adopt such quarantine and sanitary measures as in its judgment tend to
prevent the spread of such disease, and may immediately cause any person
infected with such disease to be removed to a separate house, if in the opinion
of the health officer or superintendent of public health, such person can be
so removed without danger to his health, and, if such infected person cannot
be removed without danger to his health, the local board shall make such
quarantine regulations as it deems proper with reference to the house within
which such infected person is, and in such cases may cause the persons in
the neighborhood to be removed and take such other measures as it deems
necessary for the safety of the inhabitants, and shall immediately notify the
state board of health of the existence and nature of such disease and of the
measures adopted by it with reference thereto. [R. C. 1905, § 282 1893, ch.
90, § 1G; R. C. 1895, § 270.]
;

;

Kiglit to injunction against sending to pest house.

23 L.R.A. (X.S.) 1183.

§ 429 Temporary hospital. Each local board of health may provide such
temporary hospital or place of retention for persons afflicted with infectious or
contagious diseases as it judges best for their accommodation and the safety of
the inhabitants, and all such hospitals and all private houses or other places in
which exists any infectious or contagious disease shall during the existence
of such disease be under the control and subject to the regulations of the local
board of health and all the inmates of such house or other place during the
existence of such disease therein must conform to the regulations and obey
the instructions of such local board with reference thereto.
[R. C. 1905,

283: 1893. ch. 90, § 17 R. C. 1899, § 271.]
§ 430. Infected clothing, etc. Destruction of. Any local board of health
cause to be destroyed any bed or bedding, clothing, carpets or other
articles which have been exposed to infection from such infectious or contagious disease, and may allow reasonable compensation for the same, or
may provide a proper place with all necessary apparatus and attendants
for the disinfection of such articles and cause all such articles to be disinfected thereby, and may provide a carriage for the conveyance of such articles
or of persons suffering from such contagious or infectious disease.
[R. C.
1905, § 2S4; 1S93. ch. 90, § 18; R. C. 1S99. § 272.]
Local boards of health may employ such
§ 431. Board has full power.
]n rsons as may be necessary to carry into effect the provisions of this article
§

;

may
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and the regulations established by them, and such physicians as they deem
necessary, and provide such necessaries of life as in their judgment shall be
needed for the maintenance, welfare and comfort of persons afflicted with eontagious and infectious diseases. All expenses inctirred by any local board of
health in carrying into effect the provisions of this article, and in providing
for the care and maintenance of such sick persons, and all expenses incurred
under any of the provisions of this article, shall be audited and allowed by
the board incurring the same; such expenses in ease of township boards of
health shall be certified to the township clerk and paid out of the general
fond of the township, and in case of city boards of health shall be certified
to the city auditor and paid out of the general fund of the city, and in case
of county boards of health, shall be certified to the county auditor and paid
out of the general fund of the county.
[R. C. 1905, § 285; 1893, ch. 90, § 19
R. C. 1899. § 273; 1903, ch. 41.]
Municipal power in epidemics. 26 L.R.A. 727.
§ 432. Expense, who chargeable. All expenses incurred by such boards
of health for the care, medical attendance or support of any such sick person
shall be a charge upon such person and upon the person legally chargeable with the support of such person, and may be collected by suit in the name
of the township, city or county, which shall have incurred such expense;
provided, however, that in cases where, after due investigation, such township
or city board of health is satisfied that such sick person or the person legally
charged with the support of such person is too poor to pay the expenses
incurred in his behalf, then and in such cases the local board of health shall

make an indorsement to such effect on the bill of expenses incurred in such
case, and the clerk of such township or the city auditor of such city shall
send a certified statement of such bill of expenses with the indorsement of
such local board of health to the county auditor. Such statement shall contain
the date upon which such claims were allowed, to whom allowed, for what
purpose and the amount allowed, and an itemized statement of the expenses
incurred. Upon receipt of such statement the county auditor shall refer the
same to the county board of health, and if approved by the county board of
health, the county auditor shall issue his warrant upon the county treasurer,
payable out of the general fund of the county, the amount allowed by such
township or city. Such warrant shall be made payable to the treasurer of
such township or city, as the case may be.
[R. C. 1905, § 286; 1893, ch. 90,
§ 19: R. C. 1899, § 273; 1903, ch. 41.1
§ 433. Neglect of duty herein. Penalty. Any health officer, superintendent of public health or any member of any local board of health, who shall'
neglect or refuse to perform any of the duties required to be performed by
him under the provisions of this article, and any person who fails to comply
with, or violates any of the provisions of this article, or neglects or refuses to
conform to any rules, regulations or measures adopted by the local board of
health within whose jurisdiction he shall at the time be and which shall have
been published or shall have come to his knowledge, or refuses or neglects
promptly to obey any orders, directions or instructions given to him by such
board of health, shall be guilty of a misdemeanor, and upon conviction thereof
shall be punished by a fine of not less than ten nor more than fifty dollars,
or by imprisonment in the county jail not exceeding thirty days, or by both.
[B. C. 1905, § 287 1893, ch. 90, § 20; R. C. 1895, § 274.]
;

See note to section 415.

Article

13.

— Vital

Statistics.

R. C. 1905, ft 288-298, are evidently superseded as follows \>j Laws 1907, ch. 270,
which bears the caption " Vital Statistics "
State registrar. For the complete and
§ 434. Bureau of vital statistics.
proper registration of births and deaths, for legal, sanitary and statistical
purposes, there shall be, and hereby is, created and established a state bureau
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of vital statistics, to be under the immediate superintendence of :ne state
board of health, and the secretary of suid board shall have general supervisiou
over the bureau which is hereby authorized to be established by the board,
and for the purposes of this act he shall be ex-officio state registrar of vital
statistics.
[1907, ch. 270, § 1.]
Constitutionality of statutes in relation to vital statistics.

39 L.R.A.(N.S.) 1015

§ 435. Deputy registrar. The state registrar may employ such clerical and
other assistants as are necessary for the proper performance of the duties of
the office, and fix their compensation within the amount appropriated
therefor by the legislature.
He shall designate, in writing, one of
his assistants, who shall possess the powers and perform the duties of the
state registrar during his absence, illness or disability, or during a vacancy in
the office, and he is hereby empowered to make, promulgate and enforce such
rules and regulations as he may consider necessary to carry out the provisions
of this act. Suitable apartments shall be provided by the custodian of the
capitol, in the state capitol at Bismarck, for the bureau of vital statistics,
which shall be properly equipped with fire proof vault and filing cases for
the safe and permanent preservation of all official records made and returned

under

this article.

[1907, ch. 270, § 2.]

§ 436. Registration districts. For the purposes of this article the state shall
be divided into registration districts as follows: Each incorporated village
and city and each township, exclusive of any incorporated village or city,
shall constitute a primary registration district.
[1907, ch. 270, § 3.]
§ 437. Local registrars, duties of. Sub-registrars. The clerk of each township, village or city shall be the local registrar in and for the township, village
or city of which he is clerk, and he shall perform all the duties of local registrar as hereinafter provided, and he shall immediately appoint in writing, a
deputy, who shall be authorized to act in his stead in case of absence, illness
or disability; provided, that in unorganized townships the state registrar may
appoint suitable persons as local registrars, and when it may appear necessarj'
for the convenience of the people in any township, the local registrar is hereby
authorized, with the approval of the state registrar, to appoint one or more
suitable and proper persons to act as sub-registrars, who shall be authorized
to receive certificates and to issue burial or removal permits in and for such
portions of the township as may be designated, and each sub-registrar shall
note the date each certificate was filed, over his signature, and forward all
certificates to the registrar of the township within ten days, and in all cases
before the third day of the following month provided, that all sub-registrars
shall be subject to the supervision and control of the state registrar, and may
be by him removed for neglect or failure to perform their duties in accordance with the provisions of this article, or the rules and regulations of the
state registrar, and they shall be liable to the same penalties for neglect of
duties as the local registrar.
[1907, ch. 270, § 4.]
§ 438. Registration of* births. All births that occur in the state shall be
immediately registered in the districts in which they occur, as hereinafter
provided.
;

Constitutionality of statute as to reporting and registering births, deaths,
L.R.A.(X.S.) 1015.

ete.

39

§ 439. Regulation of burials. The body of any person whose death occurs
in the state shall not be interred, deposited in a vault or tomb, cremated or
otherwise disposed of, or removed from or into any registration district, until
a permit for burial or removal shall have been properly issued by the registrar
of the registration district in which the death occurs, and no such burial or
removal permit shall be issued by any registrar until a complete and satisfactory certificate and return of the death has been filed with him, as herein-

no
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provided; provided, that in case of any death outside of the state,
where the body is accompanied by a removal or transit permit, issued in
accordance with the [law] and the health regulations in force where the
death occurred, such removal or transit permit may be accepted as of the
same authority as a permit from the local registrar. [1907, ch. 270, § 6.]
Still-born children, or those
§ 440. Still-born children to be registered.
uYad at birth, shall be registered as births and also as deaths, and a certificate
with
of both the birth and the death shall be filed
the local registrar in the
usual form and manner, the certificate of birth to contain, in place of the
name of the child, the words "still birth." The medical certificate of the
cause of death shall be signed by the attending physician, and shall state the
cause of death as " still born," with the cause of the still birth, if known;
whether a premature birth, and if born prematurely, the period of uteropestation in months, if known, and a burial or removal permit in the usual
form shall be required.
[1907, ch. 270, § 7.]
§ 441. Death certificate, form of. The certificate of the death shall be of the
standard form recommended by the bureau of the census of the American
health association, and shall contain the following items:
1. Place of death, including state, county, township or town, city or village.
If in a city, the ward, street and house number.
If in a hospital or o'.her
institution, the name of the same to be given instead of the street and house
number.
2. Pull name of decedent.
If an unnamed child, the surname, preceded by
after

*'

unnamed."

3. Sex.
4. Color or race, as white, black (negro or negro descent), Indian, Chinese,
Japanese or other.
5. Conjugal condition, as single, married, widowed or divorced.

7.

Date of
Age, in

8.

Place of birth, state or foreign country.

9.

Name

6.

birth, including the year,

years,

months and

month and day.

clays.

of father.

Birthplace of father, state or foreign country.
11. Maiden name of mother.
12. Birthplace of mother, state or foreign country.
13. Occupation, the occupation to be reported of any person who had any
remunerative employment, women as well as men.
14. Signature and address and informant.
15. Date of death, including the year, month and day.
16. Statement of medical attendance on decedent, fact and time of death,
including the time last seen alive.
17. Cause of death, including the primary and immediate causes and contributory causes or complications, if any, and the duration of each.
18. Signature and address of physician or official making the medical
10.

certificate.

Special information coneerning deaths in hospitals and institutions, and
persons dying away from home, including the former or usual residence,
length of time at place of death, and place where the disease was contracted.
20. Place of burial or removal.
21. Date of burial or removal.
22. Signature and address of undertaker.
23. Official signature of registrar, with date when certificate was filed and
19.

of

registered number.

in
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statistical particulars (items 1 to 13) shall be authenticated
signature of the informant, who may be any competent person
acquainted with the facts. The statement of facts relating to the disposition
of the body shall be signed by the undertaker or person acting as such. The
medical certificate shall be made and signed by the physician, if any, last in
attendance on the deceased, who shall specify the time in attendance, the
time he last saw the deceased alive, and the hour of the day at which death
occurred; and he shall further state the cause of death so as to show the
course of disease or sequence of causes resulting in death, giving the primary
and immediate causes, and also the contributory causes, if any, and the
duration of each. Indefinite and unsatisfactory terms indicating only symptoms of disease or conditions resulting from disease will not be held sufficient
for issuing a burial or removal permit, and any certificate containing only
such terms, as defined by the state registrar, shall be returned to the
physician for correction and definition. Causes of death which may be the
result of either disease- or violence, shall be carefully defined, and if from
violence, its nature shall be stated, and whether accidental, suicidal or homicidal.
And in case of deaths in hospitals, institutions or away from home,
the physician shall furnish the information required under this head (item 19)
and shall state where, in his opinion, the disease was contracted, and the
cause of death and all other facts required shall in all cases be stated in
accordance with the rules and regulations of the state registrar.
[1907,

The personal and

by

the

ch. 270, § 8.]
§ 442. Death without medical attendance,

duty of undertaker. In case of
any death occurring without medical attendance it shall be the duty of the
undertaker to notify the registrar of such death, and when so notified the
registrar shall inform the local health officer and refer the case to him for
immediate investigation and certification, prior to issuing the permit provided,
;

when

the local health officer is not a qualified physician, or when there
and in such cases only, the registrar is authorized to make
the certificate and return from the statement of relatives or other persons
having adequate knowledge of the facts; provided, further, that if the circumstances of the case render it probable that the death was caused by
unlawful or suspicious means, the registrar shall then refer the case to the
coroner for his investigation and certification. [1907, ch. 270, § 9.]
§ 443. Duties of undertakers. The undertaker or person acting as undertaker, shall be responsible for obtaining and filing the certificate of death
with the registrar and securing a burial or removal permit prior to any disposition of the body. He shall obtain the personal and statistical particulars
required from the person best qualified to supply them, over the signature and
address of his informant. He shall then present the certificate to the attending physician, if any, or to the health officer or coroner, as directed by the
registrar, for the medical certificate of the cause of death and other particulars necessary to complete the records, as specified in section 441, and he
shall then state the facts required relative to the date and place of burial,
over his signature and with his address, and present the completed certificate
to the registrar within the time limit, if any, designated by the local board
of health for the issuance of a burial or removal permit. The undertaker
shall deliver the burial permit to the sexton or person in charge of the place
of burial before interring the body, or attach the removal permit to the box
containing the corpse, when shipped by any transportation company, to
accompany same to destination, when it shall be accepted by the sexton as
authority for interment of the body.
[1907, ch. 270, § 10.]

that
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no such

official,
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§ 444. Burial permit, form of. If the interment or other disposition of the
is to be made in the registration district in which the death occurred,
the wording of the burial permit may be limited to a statement by the regis-

body

and over his signature, that a satisfactory certificate of death having
been filed with him as required by law, permission is granted to inter, remove
or otherwise dispose of the body of the deceased, stating the name, age, sex,
cause of death, and other necessary details upon the form prescribed by the
But in case the interment or other disposition of the body
state registrar.
is to be made in some registration district other than that in which the death
occurred, a complete copy of the certificate of death shall be attached to and
made a part of the permit. [1907, ch. 270, § 11.]
Record. No sexton or person in charge of any
§ 445. Duty of sextons.
premises in which interments are made shall inter or permit the interment of
any body unless it is accompanied by a burial, removal or transit permit as
herein provided, and each sexton or person in charge of any burial ground
shall indorse upon the permit the date of interment over his signature, and
shall return all permits, so indorsed, to the local registrar of his district within
ten days from the date of interment, or within the time [limited] by the
local board of health.
He shall also keep a record of all interments made in
the premises under his charge, stating the name of the deceased person, place
of death, date of burial, and name and address of the undertaker, which
record shall at all times be open to public inspection.
[1907, ch. 270, § 12.]
§ 446. Certificate of birth, filed when and by whom. It shall be the duty
of the attending physician or midwife to file the certificate of birth properly
and completely filled out, giving all the particulars required by this article,
with the local registrar of the district in which the birth occurred, within
three days after the date of birth, and if there be no attending physician or
midwife, theu it shall be the duty of the father of the child, householder or
owner of the premises, manager or superintendent of public or private institution in which the birth occurred, to file said certificate of birth with the
local registrar within three days after the birth.
[1907, ch. 270, § 13.]
§ 447. Form of certificate. The certificate of birth shall be of the standard
trar,

form recommended by the bureau of the census and shalj contain the following items:

All certificates, either of birth or death, shall be written legibly in unfading
black ink, and no certificate shall be held to be complete and correct that
does not supply all of the items of information called for therein or satisfactorily account for their omission.
1. Place of birth, including state, township or town, village or city.
If in
a city, the ward, street and house number. If in a hospital or other institution the name of the same to be given instead of the street and house number.

2.

The

full

name

of child.

If the child dies

without a name before the

4<
is filed, enter the words
died unnamed." If the living child has
been named at the date of filing the certificate of birth, the space for
full
name of child " is to be left blank, to be filled out subsequently by a supple-

certificate

not

1

'

mental report as hereinafter provided.
3.

Sex of

child.

4. Whether a twin, triplet or other plural birth.
be required for each child of plural birth, giving
of birth.
5.
6.

7.

8.

Whether legitimate or
Full name of father.

A separate certificate shall
number of

child in order

illegitimate.

Residence of father.
Color or race of father.
s

lis
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Birthplace of father.
Age of father at last birthday, in years.
Occupation of father.
Maiden name of mother, in full.
Kesideuce of mother.
Color or race of mother.
Birthplace of mother.
Age of mother at last birthday, in years.
Occupation of mother.
Number of child of this mother, and number of children of this mother

9.

10.
11.
12.

13.

14.
15.
16.
17.
18.

now

POLITIC A L CODE.

living.

19. Certificate of attending physician or midwife as to attendance at birth,
including statement of year, month, day and hour of birth, and whether the
child was dead or alive at birth. This certificate shall be signed by the attending physician or midwife, with date of signature and address. If there was
no physician or midwife in attendance, then the father of the child, householder or owner of the premises, or manager or superintendent of public or
private institution, or other competent person whose duty it shall become to
file the certificate of birth as required by section 446, shall draw a line through
the words " I hereby certify that I attended the birth of above child," and
shall write in lieu thereof the words " no physician or midwife." filling out
the remainder of the certificate in regard to the year, month, day and hour
of birth, and signing the certificate as father, householder, owner of premises,
manager or superintendent of institution, as the case may be, with his address.
20. Exact date of filing in office of local registrar, attested by his official
signature and registered number of birth, as hereinafter provided.
[1907,

ch. 270. § 14.]
§ 448. Supplemental report giving name of child. When any certificate of
birth of a living child is presented without statement of the given name, then
the local registrar shall make out and deliver to the informant a special blank

for the supplemental report of the given name of the child, which shall be
out as directed, and returned to the registrar as soon as the child shall
be named. The original certificate of birth shall not be considered complete
until the supplemental report is filed or the blank returned with the statement
" died unnamed." [1907, ch. 270, § 15.)
Every
§ 449. Physicians, midwives and undertaken to be registered.
physician, midwife and undertaker shall, without delay, register his or her
name, address and occupation with the local registrar of the district in which
he or she resides, or may hereafter establish a residence, and shall thereupon
be supplied by the local registrar with a copy of this article, together with
such rules and regulations as may be prepared by the state registrar relative
to its enforcement. Within thirty days after the close of each calendar year
each local registrar shall make a return to the state registrar of all physicians
and midwives who have been registered in his district during the whole or
any part of the preceding calendar year, and in certifying names for payment
for certificates of birth filed, the state registrar shall not include any physicians
or midwives who have not complied with the requirements of this section
provided, that no fee or other compensation shall be charged by local registrars to physicians, midwives or undertakers for registering their names under
this section, or making returns thereof to the state registrar.
[1907, ch. 270.
filled

§ 16.1

§ 450. Hospitals to keep record. All superintendents or managers or other
persons in charge of hospitals, lying-in or other institutions, public or private,
to which persons resort for treatment of disease, confinement or are committed
by process of law, are hereby required to make a record of all of the personal
114

Digitized by

Google

Public

Boards.

POLITICAL CODE.

§§ 450-452

and statistical particulars relative to the inmates in their institutions at the
date of approval of this act, [article] that are required in the form of certificate herein provided for, as directed by the state registrar, and thereafter
such record shall be by them made for all future inmates at the time of
admission, and in case of persons admitted or committed for medical treatment of disease the physician in charge shall specify for entry in the record,

nature of the disease, and where, in his opinion, it was contracted. The
personal particulars and information required by this section shall be obtained
from the individual himself, if it is practicable to do so, and when they
cannot be so obtained, they shall be secured in as complete a manner as
possible from the relatives, friends or other persons acquainted with the facts.
the

(1907,

ch. 270, § 17.]

Blanks and forms furnished by state registrar. The state registrar
prepare, print and supply to all registrars all blanks and forms used in
registering, recording and preserving the returns, or in otherwise carrying
out the purposes of, this article, and shall prepare and issue such detailed
instructions as may be required to secure the uniform observance of its provisions and the maintenance of a perfect system of registration, and no other
He shall
blanks shall be used than those supplied by the state registrar.
carefully examine the certificates received monthly from the local registrars,
further
require
such
and if any such are incomplete or unsatisfactory, he shall
information to be furnished as may be necessary to make the record complete
and satisfactory, and all physicians, midwiyes, informants or undertakers connected with any case, and all other persons having knowledge of the facts
are hereby required to furnish such information as they may possess regarding; any birth or death, upon demand of the state registrar, in person, by
mail, or through the local registrar.
He shall further arrange, bind and
permanently preserve the certificates in a systematic manner, and shall prepare and maintain a comprehensive and continuous card index of all births
and deaths registered, the card to show the name of child or deceased, place
and date of birth or death, number of certificate, and the volume in which
it is contained.
He shall inform all registrars what diseases are to be considered as infectious, contagious, or communicable and dangerous to the public
health, as decided by the state board of health, in order that when deaths
occur from such diseases proper precautions may be taken to prevent the
spreading of dangerous diseases.
[1907, ch. 270, § 18.]
§ 452. Local registrars to correct returns. It shall be the duty of the local
registrar to supply blank forms of certificates to such persons as require them,
and he shall carefully examine each certificate of birth or death when presented for record to see that it has been made out in accordance with the
provisions of this article and the instructions of the state registrar, and if any
certificate of death is incomplete or unsatisfactory it shall be his duty to call
attention to the defects in the return and to withhold issuing the burial or
removal permit until they are corrected. If the certificate of death is properly executed and complete, he shall then issue a burial or removal permit
to the undertaker: provided, that in case the death occurred from some disease
that is held by the state board of health to be infectious, contagious or
communicable and dangerous to the public health, no permit for the removal
or other disposition of the body shall be granted by the registrar except under
such conditions as may be prescribed by the state and local boards of health.
If a certificate of birth is incomplete he shall immediately notify the informant and require him to supply the missing items if they can be obtained. He
shall then number consecutively the certificates of birth and of death in two
separate series, beginning with " number one " for the first birth, and the
first death in each calendar year, and sign his name as registrar in attest
of the date of filing in his office. He shall also make a complete and accurate
copy of each birth and death certificate registered by him, upon a form identi§ 451.

shall
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cal with the original certificate, to be filed and permanently preserved in his
office as the local record of such death, in such manner as directed by the
state registrar, and he shall on the fifth day of each month, transmit to the
state registrar all original certificates registered by him during the preceding
months, and if no births and no deaths occur in any month he shall, on the
fifth day of the following month, report that fact to the state registrar in
such manner as the state registrar shall direct.
[1907, eh. 270, § 19.]
§ 463. Pees of registrars. Each local registrar shall be entitled to be paid
the sum of twenty-five cents for each birth and each death certificate properly

and completely made out and registered with him, and correctly copied and
duly returned by him to the state registrar, as required by this article pro;

vided, that in cities in Avhieh the city clerk or health officer, acting as regisa fixed salary in lieu of fees, no further compensation shall be
paid for the duties required by this article. In case no births or no deaths
were registered during any month, the local registrar shall be entitled to be
paid the sum of twenty-five cents for each report to that effect promptly
made in accordance with the directions of the state registrar. All amounts
payable to registrars under provisions of this section shall be paid by the
county in which the registration districts are located upon certification by
the state registrar, and the state registrar shall annually certify to the
auditors of the several counties the number of births and deaths registered
with the names of local registrars and the amounts due each at the rates fixed
herein.
[1907, ch. 270, § 20.]
§ 454. Certified copies of record of births or deaths, fees for. The state
registrar shall, upon request, furnish any applicant a certified copy of the
record of any birth or death registered under provisions of this article, for
the making and certification of which he shall be entitled to a fee of fifty
cents to be paid by the applicant, and any such copy of the record of a
birth or death, when properly certified by the state registrar to be a true
copy thereof, shall be prima facie evidence in all courts and places of the
facts therein stated. For any search of the files and records, when no certified
copy is made, the state registrar shall be entitled to a fee of fifty cents for
each hour or fractional hour of time of search, to be paid by the applicant,
and the state registrar shall keep a true and correct account of all fees by
him received under these provisions, and turn the same over to the state
treasurer.
[1907, ch. 270, § 21.]
§ 455. Penalty for failure to comply with law. If any physician who was
in medical attendance upon any deceased person at the time of death shall
neglect or refuse to make out and deliver to the undertaker, sexton or other
person in charge of the interment, removal or other disposition of the body,
upon request, the medical certificate of cause of death hereinbefore provided
for, he shall be deemed guilty of a misdemeanor, and, upon conviction
thereof, shall be fined not less than five dollars nor more than fifty dollars,
and if any physician shall willfully or knowingly make a false certification
of the cause of death in any case, he shall be deemed guilty of a misdemeanor
and upon conviction thereof, shall be fined not less than fifty dollars nor
more than two hundred dollars, and any physician or midwife in attendance
upon a case of confinement, or any other person charged with responsibility
for reporting births, in the order named in section 446 of this article, who
shall neglect or refuse to file a proper certificate of birth with the local
registrar within the time required by this act, shall be deemed guilty of a
misdemeanor, and, upon conviction thereof, shall be fined not less than five
dollars nor more than fifty dollars. If any undertaker, sexton or other person
acting as undertaker shall inter, remove or otherwise dispose of the body
of any deceased person without having received a burial or removal permit
as herein provided, he shall be deemed guilty of a misdemeanor, and, upon
conviction thereof, shall be fined not less than twenty dollars nor more than

trar, receives
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one hundred dollars. Any registrar, deputy registrar, or sub-registrar who
shall neglect or fail to enforce the provisions of this article in his district
or shall neglect or refuse to perform any of the duties imposed upon him by
this article, or by the instructions and directions of the state registrar, shall
be deemed guilty of a misdemeanor, and, upon conviction thereof, shall be
Any
fined not less than ten dollars nor more than one hundred dollars.
person who shall willfully alter any certificate of birth or death, or the copy
of any certificate of birth or death, on file in the office of the local registrar,
shall be deemed guilty of a misdemeanor and, upon conviction thereof, shall
be fined not less than ten dollars nor more than one hundred dollars, or be
imprisoned in the county jail not exceeding sixty days, or suffer both fine
and imprisonment in the discretion of the court. Any other person or persons
who shall violate any of the provisions of this article, or shall willfully neglect
or refuse to perform any duties imposed upon them by the provisions of this
article, shall be deemed guilty of a misdemeanor, and. upon conviction thereof,
.shall be fined not less than five dollars nor more than one hundred dollars.
Any transportation company or common carrier transporting or carrying, or
accepting through its agents or employes for transportation or carriage, the
body of any deceased person without an accompanying permit, issued in
accordance with the provisions of this article shall be deemed guilty of a
misdemeanor, and, upon conviction thereof, shall be fined not less than fifty
dollars, nor more than two hundred dollars; provided, that in case the death
occurred outside the state and the body is accompanied by a certificate of
death, burial, or removal, or transit permit, issued in accordance with the
law or board of health regulations in force where the death occurred, such
<leath certificate, burial, or removal, or transit permit may be held to authorize
the transportation or carriage of the body into or through the state.
[1907,
eh. 270, § 22.]
§ 456. Enforcement of law, who charged with. Local registrars are hereby
charged with strict and thorough enforcement of the provisions of this article
fn their districts, under the provision and direction of the state registrar.
They shall make an immediate report to the state registrar of any violation
of this law coming to their notice by observation or upon complaint of any
person, or otherwise. The state registrar is hereby charged with the thorough
and efficient execution of the provisions of this article in every part of the
state, and with supervisory powers over local registrars to the end that all
of these requirements shall be uniformly complied with.
He shall have
authority to investigate cases of irregularity or violation of law, personally
or by accredited representative, and all registrars shall aid him, upon request,
in such investigation.
When he shall deem it necessary, he shall report cases
of violation of any of the provisions of this article to the prosecuting attorney
or official of the proper county or municipality, with a statement of the facts
and circumstances, and when any such case is reported to them by the state
registrar, all prosecuting attorneys, or officials acting in such capacity, shall

forthwith initiate and promptly follow up the necessary court proceedings
against the parties responsible for the alleged violations of law, and upon
request of the state registrar the attorney-general shall likewise assist in the
enforcement of the provisions of this article. [1907, ch. 270, § 23.]
It is hereby
§ 457. County auditor to furnish names of township clerks.
made the duty of each county auditor to furnish, after each township election,
the name of the clerk of each organized civil township within his county,
with his postoffice address, to the state registrar of vital statistics; and any
auditor who shall willfully neglect or refuse to furnish such names shall be
opined guilty of a misdemeanor, and upon conviction thereof shall be fined
not less than ten dollars nor more than fifty dollars.
[1907, ch. 270, § 24.]
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§ 458. Board of medical examiners. How appointed. Qualifications. The
governor shall on or before the first day of August, 1911, appoint a slate board
of medical examiners, consisting of nine members, two of whom shall be
homeopathic physicians who shall be practicing physicians of integrity and
ability, who shall be residents of and have been duly licensed to practice
;

medicine and surgery in this state, and who shall have been graduated from
medical schools oi high educational requirements and standing and shall have
been engaged in the active practice of their profession within this state for
a period of at least five years. Three of such persons shall hold office for the
term of one year from the said first day of August, 1911, three for the period
of two years, and three for the period of three years from said date. Thereafter, and as the terms of office expire, all members of the board shall be
appointed for the term of three years with the exception of those who may
Until the first day of August, 1011,
be appointed to fill unexpired terms.
the members of the present state board of medical examiners shall hold office
and shall enforce the provisions of this article. [1911, ch. 181), § 1; R. C.
1905, § 294; 1890, ch. 93, § 1 ft. C. 1895, § 275.]
Such
Meetings for examinations. Eecords and rules.
§ 459. Officers.
board shall elect a president and secretary-treasurer, and shall have a seal.
The secretary-treasurer shall be the general administrative and prosecuting
officer of said board but need not be a member thereof.
The president and
the secretary-treasurer shall have the power to administer oaths. The board
shall hold meetings' for examinations at such places, as it may designate, on
the first Tuesday in January and July of each year, and* such special meetings
as it may from time to time appoint. The board shall keep a record of all
its proceedings, and also a register of applicants for license, together with
their ages, and the time spent in the study of medicine and in their studies
preliminary thereto, and the nature thereof, and the name and location of
all institutions, medical and otherwise, granting to such applicants degrees
or certificates of attendance on lectures and classes in medicine and surgery
and studies preliminary thereto. Such register shall also show whether the
applicant was rejected or licensed by the board. Said books and register
shall be prima facie evidence of all matters therein recorded.
Said board
shall from time to time adopt such rules and regulations as it may deem
necessary for the performance of its duties and a schedule of minimum
educational requirements which shall be without prejudice, partiality, or
discrimination as to schools or systems of practice of medicine. [1911, ch. 189,
§ 2; R. C. 1905, § 295; 1890, eh. 93, § 2: R. C. 1895, § 276.]
§ 460. Power to administer oaths and summon witnesses. Enforcement of
powers. Said board shall have authority to administer oaths, to summon
witnesses and take testimony in all matters relating to their duty. When
the board, in the transaction of any of its business, or in the conduct of any
hearing or when any person interested in such business or hearing shall desire
to secure the presence or testimony of any person before said board, said
board or such person, may procure subpoenas from the clerk of the district
court of the county wherein such business is to be transacted or conducted
before said board and the clerk of such court is hereby directed to issue such
subpoenas, as, in the name of the state of North Dakota, commanding the
persons whose names shall be given to such clerk by said board, or by such
persons so interested in such business or hearing, to appear before said board
at a certain time and place fixed by said board, for the transaction of such
business or conduct of such hearing and then and there testify in the matter
of such business or in such hearing. If any person so commanded to appear
and testify shall fail or refuse to obey such subpoena, he shall be dealt with
by said district court in the same manner and to the same effect as though
such subpoena had commanded such person to appear and testify in a cause
;
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Fees or other charges or payments, which may be
011 trial in said court.
demanded by any person so commanded to appear and testify shall be only
those which may be demanded by witnesses in causes in the district court,
and under the same circumstances. Such subpoenas shall be served in the
same manner as arc subpoenas for trials in the district court, and they shall
be substantially the same form. It shall be the duty of the secretary-treasurer,
under the cirection of the board, personally or by deputy duly authorized
thereunto
the

by said board,

to aid the several district attorneys of the state in
in the prosecution of all persons who may
of its provisions. [1911, ch. 189, § 3.]
practice medicine in this state unless he
person
shall
No

enforcement of this article and

have violated any
§ 4S1. License.
have made application to said hoard of medical examiners, through the
secretary-treasurer thereof, upon such form and in such manner as shall be
adopted and prescribed by said board, for a license so to do, and shall have
obtained from said board and shall possess in full force and virtue a valid
license so to do; and any person who practices medicine in this state, without
having made such application and without having received and without still
possessing such a license, shall be deemed to have thereby violated the provisions of this article.
All applicants for a license to practice medicine or
for a restoration of any such license which has been revoked, shall furnish
Nothing in
the board with satisfactory evidence of good moral character.
this article shall be taken or construed to preclude physicians and surgeons
who have already been admitted to practice their professions within the state
of North Dakota and under and according to the laws thereof to continue so
to practice.
[1911, ch. 189, § 4.]
Applicable to ophthalmologist engaged in fitting glasses to eye and using title " Dr."
shall

State v. Vegge, 19 S. D. 234, (59 L.R.A. 504. 103 X. W. 17, 9 A. & E. Ann. Cas. 202.
98 Am. St.
Statutes regulating the practice of physicians, to whom applicable.
Rep. 742.
Constitutionality of regulations as to practice of physicians, license. 14 L.R.A. 5H t.
Power to regulate the practicing of physicians. 23 Am. St. Rep. 25.
Right of unlicensed physician to act as employee of licensed one. 44 L.R.A. (N.S.) 10S9.

§ 462. Definition. The term " practice of medicine," as used in this article,
intended to cover and include the practice of medicine, surgery, and
The term " physician " means physician and surgeon. [1911,
obstetrics.
is

ch. 189, § 5.]
1023.
Wl-at constitutes practicing medicine within the state.
4 L.R.A. (N.S.
Midwifery as practice of medicine contra veiling statute. 17 L.R.A. /N.S.) 94.
Administering domestic remedy for pay as practicing medicine. 12 L.R.A. (N.S.) 1094.
Application of statutes regulating practice of medicine to persons giving special kinds
of treatment.
3 L.R.A.(N.S.) 762; 24 L.K.A.(N.S.) 103; 25 L.R.A.(N.S-) 1297; 33
L.R.A. (N.S.) 179.
)

Meaning of the term

practice of medicine. Exemptions and excepperson shall be regarded as practicing medicine within the meaning
of this article who holds himself, or herself out to the public as being engaged
within this state in the diagnosis or treatment of diseases or injuries of human
beings or who suggests, recommends or prescribes any form of treatment
for the intended palliation, relief or cure of any physical or mental ailment
of any person with the intention of receiving therefor, either directly or
indirectly, any fee, gift or compensation whatsoever; or who maintains an
office for the examination or treatment of persons afflicted with disease or
injury of body or mind or who attaches the title M. D., surgeon, doctor or
any word or abbreviation to his name, indicating that he is engaged in the
treatment or diagnosis of the diseases or injuries of human beings. Nothing
in this article, however, shall be construed to affect lawfully qualified physicians in other states or countries meeting legally licensed physicians in this
state for consultation or any physician residing on the border of a neighboring state and duly licensed under the laws thereof to practice medicine
therein, and who does not open an office or appoint a place to meet patients
or receive calls within this state; or the domestic administration of family
§ 463.

A

tions.

;

;
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remedies; or dentists practicing their profession or optometrists when licensed
and practicing under the provisions of article 16 of ehapter 4 of the political
nor to prohibit the
code, Revised Codes of 1905 [sections 524-5:19 herein]
practice of christian science or other religious tenets or religious rules or
provided that
healing,
ceremonies as a form of religious worship, devotion, or
the persons administering or making use of or assisting or prescribing such do
not prescribe or administer drugs or medicines nor perform surgical or physical
operations, nor assume the title of or hold themselves out to be physicians
or surgeons; nor shall this article be construed to prohibit any person, if
qualified under chapter 172 of the Laws of 1909 [section 516-523 herein],
from engaging in the practice of osteopathy, when not representing himself
as, or assuming the title of physician or surgeon; provided such person
does not profess or hold himself out to, nor administer or prescribe drugs
or perform surgery, except minor surgery; nor shall it be construed to
prohibit commissioned surgeons of the United States amy, navy or public
health and marine hospital service from performing their lawful duties in
;

this state as such.
[1911, eh. 189, § 6.]
conducted.
§ 4G4. .Examinations.

How

Subjects.

The manner of

deter-

mining the qualifications of any person to practice medicine or surgery shall
be such as shall be adopted by the state board of medical examiners. Examination of applicants for the licenses to practice medicine shall be made by
said board according to the method deemed by it to be most practicable
and expeditious to test the applicant's qualifications. Each applicant shall
be designated by a number instead of name, so that his identity shall not be
disclosed to the members of the board, until the examinations shall be graded.
The subject of written, oral or clinical examinations for applicants shall be
as follows:
Anatomy, physiology, chemistry, pathology, gynecology, physical diagnosis,
toxicologv, surgery, obstetrics, histology, bacteriology, medical jurisprudence,
and preventive medicine. [1911. ch. 189, § 7; R. C. 1905, § 296; 1890, ch. 93,
§ 3: R. C. 1895, § 277; 1905, ch. 148, § 1.]
§ 465. Examinations waived. In the case of an applicant coming from,
or who has been educated in other states or foreign universities, such applicant's credentials relating to his general reputation, his preliminary education
and the course of study he has pursued, the degrees he has received, the
number of years he has been engaged in the lawful practice of medicine,
his experience in hospitals, medical departments of the army, navy, and
public health and marine hospital service, licenses granted to him by other
states and countries, and his experience as a teacher of medicine, shall be
given due consideration, by the board in determining his qualifications to
practice medicine.
When convinced by an investigation of an applicant's
credentials that he is qualified to practice medicine and surgery, the board
may in its discretion, grant him a license without examination, upon the
payment of the regular fee of twenty-five dollars, and provided further that
said board upon the payment of such fee and in its discretion, may accept
and register and, without further examination, issue a license to practice
medicine upon any certificate which shall have been issued to an applicant
by the medical examining board of the District of Columbia, or of any state
or territory of the United States, provided, however, that the applicant has
received a degree or diploma from a legally chartered medical school, the
requirements of the medical examining board of such state, district or territory,
or degree, in no particular less than those prescribed by the association of
American medical colleges for that year and provided further that the legal
requirements of the medical examining board of such state, district or territory,
shall have been at the time of issuing such certificate, in no degree or particular less than those of this state, at the time when such certificate shall
be presented for registration and approval of the board provided for in this
;
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and provided further that the provisions and exceptions in this section
contained shall be held to apply only to the certificate of licenses of such
or territories as accept and register the certificates and licenses
granted by the board provided for herein, without further examinations of
the persons holding such certificates.
[1911, ch. 189, § 8; R. C. 1905, § 296;
1890, eh. 93, § 3; R. C. 1895, § 277; 1905, ch. 148, § l.J
Qualifications. All applicants for licenses to practice
§ 466. Preliminary.
medicine in the state of North Dakota and all applicants for the examination
of the board of medical examiners herein provided for, must, as a prerequisite
thereto, and except as provided in section 465 of this article, present evidence
which shall be satisfactory to said board of having graduated from a reputable
medical college and having attended in such college or colleges the lectures
of no less than four college years of at least eight months each, and must all
give evidence which shall be satisfactory to said board, or a preliminary
education which would be necessary to admit said student to the junior or
third year of the University of North Dakota or some equally reputable
American college or university; provided, however, that in case of applicants
who have graduated from a reputable medical college prior to the year of
1905, satisfactory evidence of attendance on the lectures and classes of three
college years of at least six months each, shall be deemed sufficient to entitle
such applicants to take the examination herein provided for.
[1911, ch. 189,
§ 9: R. 0. 1905, § 296; 1890, eh. 93, § 3; R. C. 1895, § 277; 1905, ch. 148, § l.J
§ 467. License. Fees. If such applicant passes the prescribed examination,
or if such applicant is excused from such examination as provided for in
section 465 of this article and is found by the board to be properly qualified,
the board may grant him a license to practice medicine, surgery, obstetrics,
in this state, which license shall be signed by the president and secretarytreasurer of the board, and shall have the seal thereof affixed to or impressed
thereon.
The fee of such examination shall be twenty-five dollars, to bo
applied to the board toward paying the compensation and expenses thereof,
including the enforcement of the provisions of this article, and the same fee
shall be charged where an application for licenses is made without examination.
[1911, eh. 189, § 10; R, C. 1905, § 296; 1S90, ch. 93, § 3; R. C. 1S95,
§ 277: 1905. ch. 148, § 1.]
The state board of medical
§ 468. Revocation and refusal of licenses.
examiners, shall keep a record of all its proceedings, together with the evidence offered in the matter of revoking or refusing licenses hereunder, may
refuse to grant, or may revoke, a license to practice medicine and surgery
in this state, and may cause a licentiate's name to be removed from the record
in the office of any recorder of deeds, upon any of the following grounds,
to wit :
The employment of fraud or deception in applying for or securing
a license, or in passing the examination provided for in this article; the
practice of medicine under a false or assumed name, or impersonation of
another physician of this state or any state, territory or foreign country of
a like or different name: the conviction of a felony, or of a crime involving
moral turpitude; habitual intemperance in the use of ardent spirits, narcotics
or stimulants to such an extent as to incapacitate for performance of professional duties; the procuring or aiding or abetting in procuring or attempting
to procure a criminal abortion; negligent or ignorant malpractice resulting
in permanent injury or the death of a patient; the obtaining of a fee either
directly or indirectly either in money or in the form of any thing of value,
or in the form of financial profit, either as personal compensation, or as compensation, charge, profit or gain for an employer, or any other person or
persons, on the representation that a manifestly incurable, sick, diseased or
injured condition of any person can be permanently cured, causing the publication, circulation, exhibition or display publicly of an advertisement, notice
article;

states, districts

or

information of any medicine or means whereby the monthly periods of
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women can be regulated or the menses if suppressed can be re-estabtished.
or whereby abortion can be accomplished; causing the publication, circulation, exhibition or display publicly of any advertisement relative to the
treatment, alleviation, palliation, cure or prevention of any disease, weakness
or condition of the sexual organs. An appeal from the final decision of such
board shall lie to the district court of the county in which such decision was
made, within sixty days after notice to the party aggrieved. The record on
appeal shall consist of the entire proceedings of such board, together with
the evidence offered. Such appeal shall be governed by the code of civil
procedure so far as applicable. [1911, eh. 189, § 11; R. C. 1905, § 296; 1890,
ch. 93, § :i: R. C. 189:1, § 277; 1905, ch. 148, § 1.]
Power to revoke license of physicians and surgeons. 1 L.R.A.(N.S.) 811.
Grounds for revoking physician's license. 8 L.R.A.(N.S.) 585; 17 L.R.A.(N.S.) 439;
30 L.R.A.(X.S.) 763.
Statute of limitations as a defense to revocation of physician's license.
11 L.R.A.
CSS.)

557.

§ 469. Licenses to be recorded. Every person who shall receive a license
state board of medical examiners shall have it recorded immediately
in the office of the recorder of deeds of the county in which he shall maintain an office for the practice of medicine, and shall likewise have it recorded
in any county in which he shall practice medicine regularly.
The recorder
of deeds of each county in this state shall keep for public inspection, in a
book provided for that purpose, a complete list and description of the licenses
reeorded by him. When any such license shall be presented to him for
record he shall stamp or write upon the back thereof his signed memorandum
of the date when such license was presented for record. If the name of any
person shall not so appear in such book in any particular county in thus
state in connection with a description of such license provided for in this
article, sueh act shall be prima facie evidence in any civil or criminal action
involving the practice of medicine by such person in such county, that such
person does not possess in full force of virtue a license to practice medicine
in this state.
[1911, ch. 189, § 12; R. C. 1905, § 297; 1890, ch. 93, § 4; R. C.
1895, § 278; 1901, ch. 142.1
§ 470. Penalties for violations and for fraudulent impersonation and fraudulent devices. Any person who shall practice medicine in this state without
complying with the provisions of this article, and any person who shall violate
any of the provisions of this article, shall be deemed guilty of misdemeanor,
and upon conviction thereof, shall be punished by a fine of not less than
fifty dollars nor more than three hundred dollars, or by imprisonment in
the county jail for not less than ten days, nor more than thirty days, or
both, in the discretion of the court. Any person who shall present or attempt
to file as his own, diploma or certificate of credentials of another, who shall
give false evidence or present any altered or forged instrument or writing
of any kind to the state board of medical examiners or any member thereof,
in connection with an application for license to practice medicine, or in any
hearing before said board, or who shall practice medicine under a false or
assumed name or who shall falsely personate another practitioner of a like
or different name, shall be guilty of a felony, and upon conviction thereof
shall be punished by imprisonment in the state penitentiary for a term of
not less than one year nor more than ten years at hard labor. [1911, ch. 189,
§ 13; R. C. 1905, § 299; 1890. ch. 93, § 6; R. C. 1899, § 280; 1905, ch. 148, § 1.]

from the

Effect of physician's failure to procure license.
10 J..R.A. 42o.
Validity of contract by unlicensed physician. 12 L.R.A.(X.S.) 613.
Practicing medicine, surgery, or dentistry without a license as a continuing offense.
42 L.R.A. (N.S.) 768.

§ 471. Eemoval of members of examining board. Re-election. The governor
of the state of North Dakota may, for good cause shown, and upon the recommendation of three-fourths of the members of the board of medical examiners,
remove any member of such board for misconduct, incapacity or neglect of
li::
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duty. No member of such board shall serve thereon for more than two full
successive terms.
[1911, ch. 189, § 14.]

Articlb
The

15.

— For

Tin:

Phomutiox of Medical Schick.

the caption of Laws 1890, ch. 9£. which consisted
of sections 472-474 herein, 'i hese three sections appeared in R. C. 1905 at the end of
"Article 12.
State Board of Medical Kxaininera." Since, however, Laws 11H1. eh. ISO,
constituting sections 458-471 herein, and evidently in large part superseding said article
,T
12. contains no provision on the subject of the sections, and repeals only
all acts and
parts of acts in conflict with the provisions of" that act of 1911, the three sections are
nere preserved.
title

given to this article 15

is

—

§ 472. Certain dead bodies may be used for dissecting. It shall be lawful
for any medical association, regular physician and surgeon or the professors
of any medical college in this state to receive the body of any person executed
pursuant to sentence of law and of all persons dying in the penitentiary
or county jails while under sentence of law for crime, to be used within the
state for the advancement of anatomical science, preference being given to
medical colleges established by law within this state.
[R. C. 1905. § 300;
1S90, ch. 92, § 1 R. C. 1895, § 281.]
or professor
473.
Remains
to
interred.
surgeon
be
Every
physician,
§
before receiving any such body shall give to the officer surrendering the same
a sufficient bond conditioned that such body shall be used ouly for the promotion of anatomical science within the state and so as not to outrage public
feeling; and that after having been so used the remains thereof shall be
interred in some public cemetery. [K. C. 1905, § 301; 1890, ch. 92, § 2; R. C.
1805, § 282.]
§ 474. When body not to be used for dissecting. If the deceased during
his last illness requested to be buried or, if within thirty-six hours after his
death any friend or relative asks to have the body buried, the body shall
not be so surrendered, but shall be buried. [R. C. 1905, § 302 1890, ch. 92,
§ 3; R. C. 1895, § 283.]
;

;

Article 16.— Practice of Pharmacy.
R. C. 1905,

§f.

303-312, arc clearly superseded by the provisions of this article.

No person other than a registered
§ 475. Compounding restricted.
pharmacist, assistant registered pharmacist or a regularly licensed physician
shall manufacture, compound, sell or dispense for medicinal use any drug,
poison, medicine or chemical (except patent or proprietary preparations) or
dispense or compound a prescription of a medical practitioner except as
provided in this article. [1907, ch. 182, § 1 R. C. 1905, § 9020 1890, ch. 108,
§§ 1, 12; 1893, ch. 80, § 6; R. C. 1895, § 7280; 1905, ch. 147, § 1.]
;

;

Right of unlicensed druggists to recover for services rendered by licensed one.

2 L.R.A.

(N.S.) 392.

§ 476. Registered pharmacists' assistants. Every store, dispensary, pharmacy, laboratory, or office for the sale, dispensing or compounding of drugs,
medicines or chemicals, or for the compounding or dispensing of prescriptions
of medical practitioners shall be in charge of a registered pharmacist.
registered assistant pharmacist may be left in charge of a store, dispensary,
pharmacy, laboratory or office for the sale, dispensing or compounding of
drugs, medicines or chemicals or for the dispensing of prescriptions of medical
practitioners only during the temporary absence of the registered pharmacist.
No registered assistant shall conduct a pharmacy except during the temporary
absence of the registered pharmacist in charge thereof. Every store or shop
where drugs, medicines, or chemicals are dispensed or sold at retail, or disfor sale at retail for medicinal purposes, or where prescriptions are
; hi ved
compounded, shall be deemed a " pharmacy " within the meaning of this
arti.de.
In every pharmacy a sign shall be posted in a conspicuous place
>howing the name of the registered pharmacist in charge thereof. [1907,
ch. 182, § 2.]

A
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The state board of pharmacy
§ 477. Board of pharmacy, appointment.
The members of said board
shall consist of five registered pharmacists.
shall be appointed by the governor upon the recommendation of the Nortii
Dakota pharmaceutical association, and the persons so appointed shall be
chosen from the members of said association. Except as provided in the
next section the members of said board shall be appointed for a term of five
years and until their successors are appointed and qualified. [1907, ch. 182,
R. C. 1895, § 284.]
5 3; R. C. 1905, § 303; 1890, ch. 108, § 4
§ 478. Vacancies. The three members of the present state board of pharmacy shall continue in office for the remainder of their respective terms,
and the governor shall appoint two additional members, one for a term of
four years and one for a term of five years. In case of a vacancy by death,
resignation or removal the governor shall fill the vacancy by an appointment
for the unexpired term.
[1907, ch. 182, § 4; It. C. 1905, § 303; 1890, ch. 108,
§ 5; 1893, eh. 80, § 2; R. C. 1895, § 285.]
Bond. Meetings. At the first regular meeting of
§ 479. Organization.
the board after the appointment and qualification of the additional members
thereof provided by this article, and annually thereafter at the first regular
meeting after the appointment and qualification of a new member for a full
terra the board shall elect a president, secretary and treasurer. The president
and treasurer shall be chosen from the members of the board, but any suitable
person whether a member of the board or not, may be chosen as secretarj\
Said officers shall respectively perform such duties as the board may prescribe.
The secretary and treasurer shall each give a satisfactory bond to the state
board of pharmacy in the sum of not less than two thousand dollars for the
faithful performance of his official duties and the safe and proper care anil
disposal of all funds and property under his charge by the officer by and
for whom the bond is given. The board shall hold at least two and not more
than four meetings in each calendar year for the examination of applicants
for registration, and it shall give at least thirty days' notice of the time and
place of any meeting for the examination of applicants for registration, by
publishing notice thereof in three pharmaceutical journals of general circulation in the state. It may hold such other meetings for the performance of
its duties as may be necessary, and such meetings may be called by the
secretary at the request of the president, or of any two members upon such
notice to all the members as the board may prescribe by its rules and regulations or at such time and place as a majority of the members agree upon.
In case of the death, removal or resignation of the president of the board
or his absence from or refusal or inability to act at any meeting of the board,
the senior member of the board present shall act as president.
In case of
the death, removal or resignation of the secretary or treasurer or the absence
or refusal or inability of either to act, the board may choose another for the
time being, or for the remainder of the year. The president, secretary and
treasurer, or any of them, may be allowed such compensation for their
services as such in addition to their pay as members as four-fifths of the
members of the board shall determine. [1907, ch. 182, § 5; R. C. 1905, § 304;
1890, ch. 108, § 5; 1893, eh. 80, § 2; R. C. 1895, § 285.]
Powers.
majority of the board shall constitute a
§ 480. Quorum.
quorum for the transaction of any business. The board shall have power
and it shall be its duty
(a.) To cancel and revoke the certificate and registration of any registered
pharmacist, or registered assistant pharmacist for incompetency, or who is
addicted to any drug habit.
(b.) To examine and register as pharmacist and assistant pharmacist all
applicants which it shall find to be entitled to such registration.
(c.) To prescribe rules and regulations for the guidance of its members,
officers and employes, and to ensure the proper and orderly dispatch of its
business.
;

•

A

:
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(d.) To employ and pay such persons as it may deem necessary to inspect
pharmacies in this state or investigate for the information of the board or to
procure evidence in any proceeding pending before such board or in aid of
any prosecution or action in any court commenced or about to be commenced by or against such board in relation to any matter in respect to
which the board has any duty to perform.
(e.) To employ and pay counsel to advise the board, or to prosecute or
defend any action or proceeding commenced by or against the board or
pending before it.
(f.) The president of the board shall have the power to administer oaths
to applicants for registration, and to any witness in any hearing, investigation or proceeding pending before such board.
[1907, ch. 182, § 6; R. C.
1905, § 304; 1890, ch. 108, § 5; 1893, ch. 80, § 2; E. C. 1895, § 285.]
§ 481. Certificate of registration, cancelled when. The certificate and registration of a pharmacist or assistant pharmacist shall not be revoked or
cancelled until after a hearing before the board upon notice to the person
accused and an opportunity to appear in person and by counsel and produce
witnesses in his own behalf: and the notice of hearing must contain a copy
The
of the complaint against him, which complaint must be in writing.
foregoing provisions of this section shall not apply to cases where a pharmacist or assistant pharmacist shall have hecn convicted in a court of
general jurisdiction of an offense against any law, the violation of which
is ground for cancellation of the certificate or registration, but in such cases
a certified copy of the judgment of conviction filed with the board shall
authorize the board to summarily cancel and revoke the certificate of the
convicted phairraacist. The board shall prescribe rules and regulations not
inconsistent with this article, to govern the procedure in proceedings before
it to cancel a certificate or registration.
[1907, ch. 182. § 7; R. C. 1905, § 304;
1890, ch. 108, § 5; 1893, ch. 80, § 2; R. C. 1895, § 285.]
§ 482. Former certificates in force. The certificate of every pharmacist
and assistant pharmacist whose certificate and registration as such is in force
at the time this article takes effect shall remain in force for the period for
which this certificate was issued but subject to the conditions and provisions
of this article and may be renewed, cancelled or revoked and the holder shall
be entitled to the same privileges and be subject to the same conditions and
penalties as if such certificate had been issued and such registration procured under this article provided, however, that any offense committed or
penalty or forfeiture incurred on account of any act or transaction before
this article takes effect shall be punishable or recoverable according to the
provisions of the law in force when such act was done, notwithstanding any
express or implied repeal of such law by this article. [1907, ch. 182, § 8.]
After this article takes effect no
§ 483. Restriction as to registration.
person except those mentioned in the preceding section shall be registered or
receive a certificate as a pharmacist or assistant pharmacist until he or she
shall have complied with the conditions hereinafter provided.
[1907, ch. 182.
;

§ 9.)

§ 484. Registration without examination. When. The board may, without
examination, register and issue a certificate as a pharmacist or assistant
pharmacist to any person of good moral character who shall present to
t»i»board satisfactory evidence that he or she had before coming to this
htate been legally licensed as a pharmacist or assistant pharmacist in another
state or foreign country, by the laws of which the requirements for such
license with respect to qualifications are equivalent to the requirements of
this article; provided, however, that it shall not be obligatory upon such
board to recognize or accept the license, certificate or registration of such
other state or foreign country as evidence of the applicant's qualifications
unless the board is satisfied that such applicant is in fact qualified to be a
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pharmacist or assistant pharmacist in this state; and provided, further, that
the board may deny recognition or acceptance of the license, certificate or
registration of any state or foreign country winch dors not accord similar
recognition to licentiates of this state.
[1907, ch. 182, § 10.
§ 485. Examination for registration. Except as hereinafter provided, every
applicant for registration as a pharmacist or assistant pharmacist must, before
receiving a certificate from the board, successfully pa^s such an examination
as to his learning and professional qualifications the board shall prescribe.
[1907, ch. 182, § 11.]

§ 486. Qualifications for registration. On and after January first. 1913, an
applicant for registration as a pharmacist must, as a condition precedent to
an examination therefor, present to, and file with the pharmacy board satisfactory evidence that he or she is over twenty-one years of age and of good
moral character; that he or she has had three years of practical pharmaceutical work in a place where drugs, medicines and poisons were dispensed
and retailed and prescriptions compounded in a reputable pharmacy, under
the instruction and supervision of a registered pharmacist; and has completed at least one year of work in an approved school or college of pharmacy.
On and after January first, 1915, an applicant for examination as a registered pharmacist, must, with the application for examination, present to,
and file with the pharmacy board, satisfactory evidence that he or she has
had at least two years' practical experience in a place where drugs, medicines
and poisons were dispensed and retailed and prescriptions compounded, in
a reputable pharmacy, under the instruction and supervision of a registered
pharmacist, and must have graduated from a school or college of pharmacy
approved by the pharmacy board, and shall furnish evidence that he or she
has received a diploma from such college or school of pharmacy. The said
board shall be authorized to determine what shall constitute an approved
school or college of pharmacy, but no school or college of pharmacy shall
be considered as approved unless it shall furnish by a competent faculty
of instructors a course of instruction for a full two-years' course of not less
than six hundred (600) hours given to lectures and recitations and two hundred horn's given to laboratory work in the following subjects:
Physics, Chemistry (general. Qualitative, Quantitative, Organic), Pharmacy
(theoretical, practical, dispensing), Materia Medica (physiology, therapeutics, posology, toxicology), Botany, Microscopy and Pharmacognosy.
Said
course of instruction to consist of not less than two terms in separate academic
years of not less than thirty-two weeks of five days each for each terra. Registration as a pharmacist by said board entitles the person so registered to
membership in the North Dakota Pharmaceutical Association.
Provided, however, that this section shall not apply to trained nurses or
the persons in charge of laboratories or chemical departments of public
hospitals when acting or engaged in the discharge of their duties as such.
[1911, ch. 202; 1907, ch. 182, § 12; R. C. 1905, § 305; 1890, ch. 108, § 2; R. C.
1895. § 2SH 1*105. ch. 146.]
§ 487. Examination for assistant. An applicant for examination and registration as an assistant pharmacist must as a condition precedent to the right
to be examined present and file with the board satisfactory evidence that he
or she is a person of good moral character over the age of eighteen years,
and has had at least two years' experience in a reputable pharmacy under the
instruction and supervision of a reputable pharmacist, or has been registered as
an apprentice in pharmacy in this state for a period of two years. The board
may. however, allow and consider as part of the two years' experience
requhrd of such applicant, such time, not exceeding six months, as shall
have cen spent by the applicant in a regular course of study in a college o£
pha maey approved by the board. [1907, ch. 182, § 13; R. C. 1905, § 307;
1S')M <-h. 108, § 9; R. C. 1895,
§ 288; 1903, ch. 136.]
:

:
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§ 488. Fees. Each applicant for registration shrill p»y to the secretary the
of five dollars before examination: provided, that in case of a failure
a satisfactory examination, he may be re-examined at any regular
meeting of the board upon payment of a fee of three dollars. [1907. ch. 182.
§ 14; R. C. 1905, §§ 306, 307; 1890. ch. 108, §§ 8, 9; R. C. 1895, §§ 287, 288:

sum

to pass

1903, ch. 136.]
§ 489. Prerequisites to examination. Any person having the educational
qualifications sufficient to enable him to pass an entrance examination to the
high schools of the state of North Dakota, or its equivalent, desiring to register as an apprentice in pharmacy, shall at the date of entering into his
apprenticeship, file with the secretary of the state board of pharmacy a certificate, stating that he has entered into an apprenticeship, and stating his
age. name and educational qualifications, and he shall at the same time file
with the said secretary a certificate from his employer, who must be a regularly licensed aud registered pharmacist of this state, which certificate shall
set forth that the applicant has been employed by him as an apprentice in
pharmacy, and that said applicant possesses to the knowledge of such registered pharmacist, education and qualifications which would enable him to

pass the entrance examinations to the high schools of this state, or its equivasaid certificates shall be accompanied by a fee of twenty-five cents,
:
it shall be the duty of said secretary to file the same and register said applicant as an apprentice aud at the expiration of two years after
such registration the said applicant shall be permitted to take the examination prescribed by the state board of pharmacy for assistant pharmacists
upon the conditions imposed by the state board of pharmacy. [1907, ch. 182,
§ 15; R. C. 1905. §§ 308, 309; 1903, ch. 135, §§ 1, 2.]
§ 400. Certificate. Issuance of. The board shall cause to be issued to each
pharmacist or assistant pharmacist whom it finds entitled thereto a certificate
showing the date of issue and the fact that the person to whom issued is a
registered pharmacist or assistant pharmacist, as the case may be, his or her
residence. The certificate shall be signed by a majority of the members of
the board. Such certificate shall entitle the holder to act in the capacity
stated therein for a period of one year, but may be renewed or the place of
business designated therein be changed as hereinafter provided.
[1907, ch.
182, § 16 R. C. 1905, § 307 1890, ch. 108, § 9 ; R. C. 1895, § 288 1903, ch. 136.]
§ 401. Register. The secretary of the board shall keep a record or register
in which in addition to such other matters as the board may require, it to
show he shall register each certificate issued and the facts appearing in such
certificate and appropriate spaces shall be reserved in which to record any
subsequent cancellation or renewal thereof or change therein. [1907, ch. 182,
lent

and thereupon

;

;

;

§ 17.1

§ 402. Teaching of pharmacy. No member of the board of pharmacy shall
teach pharmacy in any of its branches, unless it be as a teacher in a public
capacity, in a college of pharmacy, or to an apprentice duly registered with
him.
[1907, ch. 182, § 18.]
§ 483. Compensation of board. The members of the board of pharmacy
shall each be paid the sum of five dollars per diem for every meeting of the
board which they attend, and all legitimate and necessary expenses incurred
in attending the meetings of the board or in performing other official duties.
Such expense shall be paid only from the monies received by the board under
the provisions of this article, and no part of the salaries or other expenses of
the board shall be paid from or out of the state treasury. Any monies remaining after the payment of the salaries and expenses herein provided for
shall be held by the treasurer as a special fund for meeting the expenses of
the board and of the annual meeting and report of the North Dakota pharmaceutical association, and such other necessary expenses that may be incurred by
said association.
[1907, ch. 182, § 19; R. C. 1905, § 311; 1890, ch. 108, § 11;
1893, ch. 80, § 5; R. C. 1895, § 290.]
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The board shall in its annual report render to the
governor of the state, and the North Dakota pharmaceutical association an
account of all monies received and disbursed by it. [190*, ch. 182, § 20; R. C.
§ 494.

Annual

report.

1905, § 311; 1890, ch. 108, § 11; 1893, ch. 80, § 5; R. C. 1895, § 290.]
As to the time of making reports to the governor and the contents thereof, see sections

95,

07. US, 633.

Every registered pharmacist, and every registered
§ 495. Renewal fees.
assistant pharmacist who desires to retain his registration on the books of
the board of pharmacy in this state shall annually before the expiration of
the first year's registration and on or before the first day of March in each
year, pay to the secretary of the state board of pharmacy a renewal fee to
be fixed by the board, in no case exceeding three dollars, in return for which
In case the certificate holder fails
fee a renewal certificate shall be issued.
to pay the renewal fee as above provided within the time provided, then the
secretary shall mail to the certificate holder a notice addressed to his last
known place of residence, notifying the delinquent of his failure to obtain a
renewal certificate. The certificate holder may then within thirty days after
the date of mailing of said notice procure a renewal certificate upon payment
of five dollars, but if he fails to do so his original certificate or renewal
certificate, as the case may be, shall become void and the registry thereof be
cancelled. The board may, however, on application by the delinquent certificate holder authorize the issuance to him of a new certificate without examination upon payment of five dollars if satisfied that the applicant is a
proper person to receive the same. [1907, ch. 182. § 21 R. C. 1905, § 310;
1890. ch. 108, § 10; 1893. ch. 80, § 4; It. C. 1895, § 289.]
§ 496. Change of residence. Record of. Every registered pharmacist, and
assistant pharmacist shall within thirty days after changing his place of
business as designated on the books of the board of pharmacy, notify the
secretary of the board of his new place of business, and shall accompany the
said notice with a fee of fifty cents. Upon receipt of said fee and the notice
of change of place of business, the secretary shall make the necessary change
in the register and issue a receipt for the said fee to the person sending it.
[1907, ch. 182, § 22.]
Every regis§ 497. Physicians' prescriptions to be filed and preserved.
tered pharmacist shall file, or cause to be filed, all physicians' prescriptions,
or a copy thereof, compounded or dispensed in his pharmacy or store they
shall be preserved for at least two years, and he may furnish a copy of any
prescription to the party presenting it on the request of such party only.
[1907, ch. 182, § 23.]
Penalty.
Any person who shall procure or
§ 498. False registration.
attempt to procure registration, for himself or any other person under this
act by making or causing to be made any false representations, or who shall
falsely or fraudulently represent himself to be registered shall be deemed
guilty of a misdemeanor and in addition to the penalty imposed by the court
on conviction, shall, if he be a registered pharmacist or registered assistant
pharmacist, have his registration cancelled. [1907, ch. 182, § 24.]
exempt. Nothing in this article shall apply to, or interfere
§ 499.
with any practitioner of medicine who is duly registered, as such, by the
state board of medical examiners of this state, with supplying his own
patients, as their physician, with such remedies as he may desire, nor does
this article apply to the exclusively wholesale business of any dealer, nor do
general dealers come under the provisions of this article so far as it relates
to the keeping for sale of proprietary medicines in original packages and
the simple household remedies; nor does this article apply to registered or
copyrighted proprietary medicines registered in the United States patent
office, nor to the manufacture of proprietary remedies or the sale of the same
in original packages, by persons other than pharmacists, and this article shall
ir.t be construed to prohibit the sale, dispensing or compounding of drugs
;

;
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or medicines or physicians' prescriptions in any established hospital to the
patients therein by or under the direct supervision of a resident interne
physician of such hospital.
[1907, ch. 182. § 25.]
§ 500. Penalty. Any proprietor of a pharmacy, who not being a registered
pharmacist, shall fail or neglect to place in charge of such pharmacy a
registered pharmacist, or any such proprietor who shall by himself, or any
other person permit the compounding or dispensing of prescriptions, or the
vending of drugs, medicines or poisons, in his store or place of business,
except by or in the presence and under the direct supervision of a registered
pharmacist, or any person not being a registered pharmacist, who shall take
charge of or act as manager of such pharmacy, or store, or who, not being a
registered pharmacist, retails, compounds, or dispenses drugs, medicines or
poisons, shall be guilty of a misdemeanor.
[1907, ch. 182, § 26.]
§ 501. Temporary certificate. How obtained. The secretary of the state
board of pharmacy, or any member of said board on being requested by
the secretary in writing may examine applicants orally or in writing, and
issue a temporary certificate to practice pharmacy, which shall authorize
such practice and be valid until the next meeting of the board. Only one
temporary certificate shall be issued to the same applicant, and no temporary
certificate shall be issued to any person whose application has been acted on
by the board. The applicant for a temporary certificate shall pay to the
person making the examination the same fee as provided by this act for an
examination by the board, and such fees when paid shall be for the benefit
of the said board and shall be delivered to the secretary by the person making
the examination.
[1907, ch/182, § 27.]
§ 502. Record of poisons. Every person who shall sell, furnish or deliver
to another at retail any arsenic or its preparations, corrosive sublimate, white
precipitate, red precipitate, biniodide of mercury, cyanide of potassium, hydrocyanic acid, strychnia and all other poisons, vegetable alkaloids and their
salts, essential oil of bitter almonds, opium or its preparations, except paregoric
and other preparations of opium with less than two grains to the ounce, shall
before delivering the same, enter, or cause to be entered in a book kept for that,
purpose, the date of sale, the name and address of the person to whom sold
or delivered, the name, quantity and quality of the articles sold and the
name of the dispenser, and shall affix to the bottle, box or vessel or receptacle
containing the same, a label showing the name of the contents, the word
" poison " and his name and place of business. [1907, ch. 182, § 2S.]
§ 503. Same. Every person who shall sell, furnish or deliver to another
at retail, any aconite, belladonna, colchicum, conium, formaldehyde, mix
vomica, henbane, savin, ergot, cotton root, cantharides, creosote, digitalis and
their pharmaceutical preparations, croton oil, chloroform, chloral hydrate,
sulphate of zinc, mineral acids, carbolic acid and oxalic acid, shall before
delivering the same affix to the bottle, box, vessel or package containing the
same, a label showing the name of the contents, the word " poison " and
his name and place of business; provided, however, that any storekeeper
mav sell the drugs known as formaldehyde and paris green in unbroken

packages.

[1907, ch. 182, § 29.]

§ 504. Cocaine. No sale of cocaine may be made by any person except upon
the written prescription of a licensed physician, dentist or veterinary surgeon,
and any wilful violation of this section shall be punished on conviction as
provided in this article for violations thereof, and in addition, if the person
found guilty shall be a registered pharmacist or registered assistant pharmacist, his registration and license may be cancelled.
[1907, ch. 182, § 30.]
§ 505. Penalty for violation. Any person who shall willfully violate any
of the provisions of this article shall be deemed guilty of a misdemeanor, and
upon conviction thereof shall, unless otherwise provided in this article, be
punished by a fine of not less than fifty dollars and not more than two hundred
9
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dollars together with the costs of the prosecution, and in all cases of prosecution under this article, the costs of securing the evidence, including the
costs of traveling and other necessary expenses of members of the board of
pharmacy or any inspector appointed by the said board, in obtaining the
evidence and securing the conviction, shall be deemed to be costs of the
[1907, ch. 182, § 31.]
prosecution and taxed to the defendant.
§ 506. Costs in prosecution. All costs and expenses collected in prosecutions under this article except court costs, fees of officers and witness fees
shall be paid to the secretary of the state board of pharmacy. [190*7, ch. 182,
§ 32.]

—

State Board of Dental Examiners.
Article 17.
C 1905, Si 313-322, are evidently sii|>i'raeded by tlie provisions in this article.
How constituted. The state board of dental examiners,
§ 507. Board.
consisting of five members, heretofore created, shall continue to be the state
board of dental examiners. Upon the expiration of each member's term of
office, the governor shall appoint his successor, who shall hold office for five
years and until his successor is appointed and qualified. All vacancies in
such board shall be filled by appointment by the governor. No person shall
be eligible to appointment on such board who is not a licensed dentist in this
state. The board shall at all times include three members who shall have beeu
appointed on the recommendation of the North Dakota Dental Association,
provided such recommendation be made at least ninety days before the term
of a member expires.
Otherwise the governor may appoint without such
recommendation. Every vacancy, caused otherwise than by the expiration
of a term shall be filled in the same manner.
If the association fails to
recommend a candidate for such expired term within thirty days after the
vacancy occurs, the governor may appoint without such recommendation. If
a member shall be absent from two consecutive regular meetings, the board
may declare a vacancy to exist. The association shall recommend not less
than two candidates for each appointment. [1911, ch. 280, § 1 R. C. 1905,
R.

;

§ 314; 1890, ch. 58, § 2; R. C. 1895, § 293.]
One who was former incumbent of otlice cannot be de facto
from state. Chundicr v. Starling, l J N. I). 144. 121 X. W. 198.

officer,

upon

his removal

l

§ 508. Officers. Meetings. Compensation. Report. The board shall elect
its members a president and a secretary and shall have a seal.
It shall
hold regular meetings at such places as it may designate on the second
Tuesday of the months of January and July of each year, and special meetings at its pleasure. Out of the funds received by the board under the provisions of this article, each member of the board shall receive as compensation for his services the sum of ten dollars for each day that he is actually
engaged in the duties of his office, and five cents per mile for distance necessarily traveled in going to and returning from the meetings of the board,
and other expenses, and out of the same fund the secretary shall be paid
an annual salary equal to fifteen per cent of all funds received by the board
during the year. No part of the salary of the secretary or the expenses or
compensation of the board shall be paid out of the state treasury except
printing of annual report. All amounts received in excess of said compen*
sation and traveling expenses of the members of the board and the salary
of the secretary as above provided for, shall be held by the secretary of the
board as a special fund for defraying other necessary expenses of the board
and for carrying out the provisions of this article. The secretary of the
board shall from time to time give such bond for the faithful discharge of
his. duties as custodian of the funds of the board as the board may direct.
The board shall make an annual report of its proceedings to ihe governor
on or before the fifteenth day of November in each year, which report shall
contain an account of all moneys received and disbursed by the board dur-

from
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in- the preceding year.
[1911, ch. 280, § 2; R. C. 1905, §§ 315, 319; 1890, ch.
53, §§ 3, 8; R. C. 1895, §§ 294, 298.]
As to time of making roports to the governor mid the contents thereof, see section*
95. 97, OS, 633.

Exception. Every person shall be
Inhibition.
§ 509. Dentistry defined.
deemed to be practicing dentistry within the meaning of this section, who
shall use the word or letters " dentist " or " D. D. S." or any other letters
or title in connection with his name, which in any manner represents him as
engaged in the practice of dentistry, or who shall advertise, or permit it to
be done, by sign, card, circular, hand bill, newspaper, or otherwise, that he
can or will attempt to perform dental operations of any kind, treat diseases
or lesions of the human jaw or replace lost teeth, by artificial ones, or attempt
to correct malposition thereof, or who shall for a fee, salary or other reward,
paid or to be paid, either to himself or to another person, perform dental
operations of any kind, treat diseases or lesions of the human jaw or teeth,
or replace lost teeth by artificial ones, or attempt to correct malposition
thereof.
This section shall not apply to students enrolled in and regularly
attending any dental college. Their acts, done under the direct supervision
of a preceptor or a licensed dentist, shall not be subject to the provisions of
this section, nor prohibit persons from performing merely mechanical work
on inert matter in a dental office or laboratory. Nor shall this section apply

those who upon invitation of a dental society shall perform dental operaof any kind for education purposes. Nor prevent any duly licensed
physician or surgeon from extracting teeth.
[1911, ch. 280, § 3; R. C. 1905.
§ 318; 1890, ch. 58, § 7; R. C. 1S95. § 297.]
License. Revocation. Assumed name. Any person
§ 510. Examination.
not already a licensed dentist in this state at the time of going into effect of
this article, desiring to practice dentistry therein, shall apply to the secretary
of the board for examination, and pay fee of twenty-five dollars for the first
examination and ten dollars for each subsequent examination, which fees
shall in no case be refunded.
At the next regular meeting of the board held
after such application is made, the applicant shall present himself for examination and produce a diploma issued to him by some dental college of
pood standing, of which standing the board shall be the judges. No persou
shall be permitted to take such examination unless he shall prove to the satisfaction of the board that he has had a preliminary general education equivalent
to at least four years of study in some high school or academy in the state
of North Dakota having a four-year course beyond that of* an elementary
school and from and after the first day of January, 1914, every applicant
for such examination shall in addition to the foregoing requirements, present,
to the board satisfactory evidence of having successfully completed a preliminary course of study equivalent to at least one year's work in the college
of liberal arts of the University of North Dakota, provided, however, that,
the privileges of such examination are not denied an applicant therefor who
holds a license to practice dentistry in some other state than North Dakota
prior to the passage of this act.
No holder of a degree or diploma from a
foreign country or province which does not accept for examination the holder
of a license to practice dentistry issued by the state board of dental examiners
of this state shall be eligible for such examination. The board shall give the
applicant such an elementary, theoretical, and practical examination as to
thoroughly test his fitness for the practice of dentistry, and include therein
the subjects of anatomy, physiology, chemistry, materia raedica, therapeutics,
metallurgy, histology, pathology, aud operative, surgical and mechanical
dentistry.
If the applicant successfully passes the examination, he shall
forthwith be registered upon the records of the board as a licensed dentist.
miiI shall receive a certificate of registration signed by all members of the
hoard, whereby he shall be authorized to practice dentistry in said state for
a Period of one year from the date of such certificate and as long as such
to

tions

;
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certificate shall be duly renewed as hereinafter provided. Provided, that any
dentist who, for five years or more, has been in legal practice in another
state of the United States having and maintaining a standard of laws regulating the practice of dentistry equal to that of this state and is a reputable
dentist of good moral character, and is desirous of removing to this state
and deposits in person with the board a certificate from the examining
board of the state in which he is registered, certifying to the fact of his
registration and of his good moral character and professional attainments,
and from the state dental society a written recommendation that he be admitted by reciprocity, may, at the discretion of the board, upon payment of
a fee of fifty dollars be granted a license to practice in this state without
theoretical examination. The board upon hearing, after twenty days' notice
thereof, may revoke the license of anyone who, with intent to deceive the
public shall practice dentistry under an assumed name.
It shall be no defense for a person prosecuted for practicing dentistry
under one name, without a license, that he shall have been licensed under a
different name, unless it be shown that such practice was without intent to
deceive.
Any dentist may have his license revoked or suspended by the board for
any of the following causes:
(1) His conviction of a felony or misdemeanor involving moral turpitude,
in which case the record of conviction, or certified copy thereof certified by
the clerk of court, or by the judge in whose court the conviction is had. shall
be conclusive evidence of such conviction.
(2) For unprofessional conduct, or for gross ignorance or inefficiency in
his profession.
Unprofessional conduct shall mean the obtaining of any fee
by fraud or misrepresentation, habitual intemperance, gross immorality.
The proceedings to revoke or suspend any license under the first subdivision hereof, must be taken by the board on a receipt of a certified copy
of the record of conviction. The proceedings under the second subdivision
hereof may be taken upon the information of another. All accusations must
be in writing, verified by some person familiar with the facts therein charged,
and three copies thereof must be filed with the secretary of the board. Upon
receiving the accusation, the board shall, if it deem the complaint sufficient,
make an order setting the same for hearing at a specified time and place,
and the secretary shall cause a copy of the order and the accusation to be
served upon the accused, by delivery of the same to him personally, at least
ten (10) days "before the day appointed in the order for such hearing.
The accused must appear at the time appointed in the order and answer
the charges and make his defense to the same, unless for sufficient cause the
board assign another day for that purpose. If he do not appear after due
service upon him of the accusation and order. as aforesaid, the board may
proceed and determine the accusation in his absence. If the accused pleads
guilty or refuses to answer the charges, or upon the hearing thereof the
board shall find them or any of them, true, it may revoke his license or suspend it. The board and the accused may have the benefit of the services of
counsel duly licensed to practice law in this state. The board shall have the
authority to administer oaths, to summon witnesses and to take testimony,
by deposition or otherwise upon its hearing, and when the board or the
accused shall desire to secure the presence or testimony of any person before
the board, said board or such accused may procure subpoenas from the clerk
of the district court of the county wherein such hearing is to be had, and the
clerk of such court is hereby directed to issue such subpoenas in the name of
the state commanding the persons whose names shall be given to such clerk
by the board or by such accused person, to appear before the board at a
certain time and place fixed by the board for such hearing and then and
there to testify upon such hearing. If any person so commanded to appear
132
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and testify shall fail or refuse to obey such subpoena, he shall be dealt with
by said district court in the same manner and to the same effect as though
such subpoena had commanded such person to appear and testify in a cause on.
trial in said court.
Such person so commanded to appear and testify shall
be entitled to the same fees as witnesses in a district court, and such subpeena
shall be served in the manner provided by law for the service of subpoenas
for trials in said courts and shall be substantially the same in form.
[1911,
oh. 280, § 4; R. C. 1905, § 317; 1890, ch. 58, § 5; R. C. 1895, § 296.]
Judit iul review of action in respect to licenses of dentists. 20 L.R.A. 355.
Validity of restrictive agreement, ancillary to sale of practice of dentist us affected
territorial scope.
24 L.R.A.(N.S ) 027.
Validity of contract restraining practice of dentists' profession after expiration of term
of service with another. 26 L.R.A.(X£.) 961.
Determining character or standing of dental college for purpose of license statutes. 22

by

O.A.iN'Rl

rnr,.

Fees. Every holder of a certificate of reg§ 511. Record of certificate.
istration as a dentist issued under the authority of this article, shall within
ninety days after its issuance file the same for record in the office of the
olcik of the district court in the county where the bolder resides, and if he
changes his residence to another county he shall file said certificate or a
certified copy of the record thereof, in the office of the clerk of the district
court of such county before practicing therein. The clerk's fee for recording
a certificate or a certified copy thereof shall be fifty cents, and for issuing
a certified copy one dollar.
The fee of the board for issuing a duplicate
certificate shall be one dollar. Every dentist in this state admitted to practice
under former laws shall be subject to the provisions of this section provided,
that every such dentist must file his certificate as above provided within
ninety days after this article goes into effect.
[1911, ch. 280, § 5.]
Annual fee. Certificate as evidence. No
§ 512. Renewal of certificate.
certificate or renewal thereof shall be valid for more than one year from and
after the date of its issuance or renewal, and every registered dentist shall
on or before the first day in July in each year, if he desires to have his cer;

tificate renewed pay to the board a fee of two dollars for the renewal of
such certificate, and thereupon the board shall issue to him a renewal thereof.
The board may, upon hearing and after twenty days' notice revoke the license
of any registered dentist, in case of default in the payment of such annual
fee, but the payment thereof on or before the time of hearing, with such additional sum not exceeding five dollars as may be fixed by the board, shall excuse such default and entitle the holder to a renewal of his certificate. Such
All certificates and renewals
fee may be collected by the board by suit.
thereof shall be prima facie evidence of the right of the holder to practice
dentistry in this state during the period for which they were issued. Any
person receiving such certificate or renewal thereof shall expose conspicuously
the same in his place of business. [1911, ch. 280, § 6; R. C. 1905, § 316; 1890,
ch. 58. § 4; R. C. 1895, § 295.]

§ 513. Power of board to make rules. Records. The board shall have
to make reasonable rules and regulations for carrying into effect the
provisions of this article. Three members shall constitute a quorum, but a
smaller number may adjourn from time to time. The board shall keep full
and complete minutes of its proceedings and its receipts and disbursements
and a full and accurate list of all persons licensed and registered by it, and
such records, together with a list of licensed and registered dentists, shall be
public records and shall at all reasonable times be open to public inspection.
Such records or a transcript of the same, or any part thereof, under the
seal of the board, duly certified by the secretary thereof, shall be competent
certificate of the secretary under the
evidence of the facts therein stated.
seal of the board stating that anv person is or is not a registered dentist shall
be prima facie evidence of such fact.
[1911, ch. 280, § 7 R. C. 1905, § 315;
1890, ch. 58, § 3; R. C. 1895, § 294.]

power
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§ 514. Unlawful to practice without license. Penalty for violation of this
It shall be unlawful for any person to practice dentistry in this state
without having a license so to do from the state board of dental examiners,
evidenced by a certificate of renewal thereof as hereinbefore provided; or
after the license of such a person has been revoked. Any person who shall
practice dentistry in this state, either as a proprietor, employe or assistant,
shall keep the annual renewal of his certificate in open view in his operating room.
No dentist, proprietor, partnership, association or corporation,
owning, running, operating or controlling any rooms or room, office or dental
parlors, where dental work of any kind is done or provided for or contracted for, shall employ, keep or retain, contrary to the provisions of this
article, any unlicensed dentist, or person doing, or attempting to do, any
dental work. Any person guilty of a violation of any of the provisions of this
article is guilty of a misdemeanor, and upon conviction thereof shall be punished by a fine of not less than fifty dollars nor more than three hundred
dollars or by imprisonment in the county jail not less than ten days, nor
more than thirtv days, or by both, in the discretion of the court. [1911, eh. 280,
§ 8; R. C. 1905, §§ 313, 320; 1890, ch. 58, §§ 1, 9; R. C. 1895, §§ 292, 299.)

article.

Information which charges that accused did unlawfully ami wilfullv practice dentistry
without license if insiiMM-iont. State v. Carlisle, 22 S. i). 52a, 118 X. W. in:;?..
Fact that acts of dentistry were performed by accused, in pursuit of clinical advantages
under supervision of licensed dentist is no defense, unless lie wore nt time a student enrolled in and regularly attending dental college.
State v. Carlisle, 30 S. D. 475, 139 N.

W.

127.

Right of unlicensed dentist to recover for services rendered by licensed one. 2 L.R.A.
(X.S.) 392.
Practice of dentistry without license as a continuing offense. 42 L.R.A.(N.S.) 7f>S.
Instigating illegal practice bv dentist as a defense to prosecution. 30 L.R.A.JX.S.)
954.
Character and extent of relief by mandamus against board of dental examiners. 7
L.R.A.(X.S.) 528.

Any person who shall knowingly or
§ 615. Penalty for false pretense.
falsely claim or pretend to have or hold a certificate of registration, or renewal thereof from the state board of dental examiners, or a license to practice dentistry in this state, or who shall falsely or with intent to deceive
the public, claim or pretend to be a graduate, from any dental college, not
being such graduate, or to be the holder of any diploma or degree, not being
such holder, is guilty of a misdemeanor and upon conviction, shall be punishable as provided in section 514. [1911, ch. 280, § 9; R. C. 1905, § 321; 1890,
eh. 58, § 10; R. C. 1899, § 300.]

Article 18.— Pbactick of Osteopathy.
Qualifica§ 516. State board of osteopathic examiners, how appointed.
tions.
Vacancies, how filled. Within thirty days after the passage of this
act [sections 516-523 herein] the governor shall appoint a state board of
osteopathic examiners, consisting of three practicing doctors of osteopathy,
graduates of reputable schools of osteopathy and resident practitioners of
the state. The members of said board shall hold their offices for a term of
three years and until their successors are appointed and qualified, except the
first appointees, who shall serve for one, two and three years, respectively,
in the order of their appointment.
All vacancies in the board shall be filled
by the governor by appointment, the appointees to such vacancies to possess
the qualifications above required for members of said board.
[1909, ch. 172,
§

1.1

§ 517. Officers. Meetings for examinations. Expenses of board. Quorum.
licenses.
Such board shall elect a president, a secretary and a
treasurer and shall have a seal. The president and secretary shall have the
power to administer oaths. The hoard shall hold regular meetings for examinations at such places as it may designate on the first Tuesdays of January

Record of
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and July of each year, and such special meetings as it may from time to time
appoint. The board shall by appropriate rules and regulations make provision for

the

payment of the expenses of

its

members, including per diem and

mileage, but all such expenses shall be paid out of application fees.

Two

members of the board shall constitute a quorum and no liceuso to practice
osteopathy shall be granted except upon an affirmative vote of at least two
such members. The board shall keep a record of all its proceedings and also
a register of applicants for license, showing the name of each, his age, time
spent in the study of osteopathy, the names and location of the institutions
from which such applicant holds the degree of doctor of or diplomate in, osteopathy, together with the date of his diploma. Such register shall also show
whether the applicant was licensed or rejected. Such record and register
shall be prima facie evidence of the matters therein recorded.
[1909, ch. 172,
* 2.1

§ 518. Examinations, how conducted. Licenses, how granted and revoked.
persons before commencing the practice of osteopathy in this state shall
apply to the state board of osteopathic examiners for a license so U> do, and
such applicant shall submit to an examination in the following subjects
Anatomy, histology, physiology, physiological chemistry, toxology, diagnosis,
pathology, obstetrics, gynecology, surgery, principles and practice of osteopathy, medical jurisprudence and such other subjects as the board may
require, and shall present a diploma from a reputable school of osteopathy,
wherein the course of instruction was not less than twenty months prior to
the year 1907, and not less than three years of nine months each since said
year. And the board shall cause such examination to be practical and scientific and sufficient to test the applicant's fitness to treat the diseases of the
human body according to the theory of osteopathy, which shall not include
the prescribing of internal medicine.
If the applicant passes the prescribed
examination by answering correctly not less than seventy-five per cent of the
questions propounded to him in each subject, the board shall grant him a
license to practice osteopathy in this state, which license shall be signed by
the president and secretary of the board and attested by the seal thereof.
The fee for such examination shall be twenty dollars, payable in advance,
which shall be applied to the payment of the expenses of the board and of
such examination. The board may, in its discretion, permit an unsuccessful
applicant to take a second examination within one year after rejection,
without the payment of an additional fee. The board may also, in its discretion, grant a license for the fee above specified, without examination, to
applicants examined and licensed by the legally constituted boards of other
states and territories of the United States, or the District of Columbia, maintaining standards of equal grade with those required of this article. The
board may refuse or revoke a license for dishonorable, unprofessional or
immoral conduct, chronic or persistent inebriety, or mental aberration, excessive use of narcotics, or the practice of criminal abortion or for violating
the provisions of this section.
The accused shall be furnished with a copy
of the complaint and be given a hearing before the board in person, or by
attorney.
[1909, ch. 172, § 3.]
All

Application to ofitvopathists of statutes regulating practice of medicine.

3

L.R.A.

(N.S.) 763; 24 UR.A.fN.S.) jorj; 25 L.R.A.(N'.S.) 1297.
The person receiving a license shall file
§ 519. License to be recorded.
the same for record in the office of the register of deeds of the county wherein
he resides and the register of deeds shall record the same in like manner as
other instruments required to be recorded.
[1909, ch. 172, § 4.]
The board shall acknowledge all osteo§ 520. Present practitioners.

pathic diplomas of doctors of osteopathy who were residents in the state of
North Dakota and practicing under chapter 105 of the laws of 1897, the same
being section 323 of the revised codes of North Dakota for 1905, at the time
of the passage of this act
[§§ 516-519, 521-523 herein], and issue a license to
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the applicant upon payment of five dollars, without requiring of applicant to
pass the state board examination provided, the board is satisfied as to the
1911, eh. 199; 1909, ch. 172, § 5.)
good character of the applicant,
Laws 1909, ch. 172, § 9, repelled R. C. 1905, f 323, which provided as follows:
"Any person having a diploma regularly issued by the American School of Osteopathy, of Kirksvitle, Missouri, or any other legally chartered and regularly conducted
;

j

school of osteopathy, who shall hare b?en in personal attendance as student in such
school for at least four terms of not less than tive months each before graduation, shall
be authorized to treat diseases of the human body according to such system, after having tiled such diploma for record with the clerk of the county court of the county in
which such person proposes to practice, and having filed with such clerk an affidavit that
the diploma is genuine, and that he or she is the person to whom the same was issued,
and that all the provisions of this article were fully complied with before the issuing of
such diploma; whereupon the clerk shall record such diploma in a book to be provided
by him for that purpose, and shall indorse upon such diploma the date of filing and recording the same, for which he shall receive Irou. such person a fee of one dollar. Any
person who shall practice or pretend or attempt to practice the system, method or science
of osteopathy in treating diseases of the human body without having complied with the
provisions of this section, shall be deemed guilty of a misdemeanor, and upon conviction
thereof shall he fined in a sum of not less than fifty nor more titan one hundred dollars
for each offense: provided, that nothing in this section shall be construed as prohibiting
any legally authorized practitioner of medicine or surgery in this state from curing or
relieving disease with or without drugs, or by any manipulation by which any disease
may be cured or alleviated."

§ 521. Permits. An applicant for a license may upon payment to the secretary of the fee of twenty dollars be granted a permit by the board to practice
osteopathy until the next regular examination, but only one such permit shall
be granted to the same applicant. [1909, ch. 172, § 6.]
§ 522. Who exempt from the provisions of this article. This act shall not
apply to doctors of osteopathy in actual consultation from other states or
territories, or the District of Columbia.
[1909, ch. 172, § 7.]
Any person practicing
§ 523. Penalty for practicing without a license.
osteopathy without a license or permit, or who, without complying with the
provisions of this act shall advertise or attempt to practice as an osteopath
44
osteopath," 44 osteopathist,"
or who shall use any of the terms or letters
44
osteopathy " or 44 D. O." or any other title or titles under such circumstances or in such a manner as to indicate the belief that he is engaged in
the practice of osteopathy, or otherwise violates the provisions of this aet
shall be deemed guilty of a misdemeanor and upon conviction thereof shall
be punishable by a fine of not less than fifty dollars and not more than five
hundred dollars for each offense. Nothing in this section shall be construed
so as to prohibit gratuitous assistance to a sick or injured person in case of

emergency.

[1909, ch. 172, § 8.]

—

State Board of Examiners in Optometry.
The practice of optometry is defined as follows, namely
The employment of subjective and objective mechanical means to determine
the accommodative and refractive states of the eye and the scope of its functions in general, and the applying of lenses as correctives. [R. C. 1905, § 324
Article

19.

§ 524. Defined.

1903, eh. 130. § 1 1905, ch. 142. § 1.1
§ 525. Unlawful to practice without certificate. It shall be unlawful for
any person to practice optometry in the state of North Dakota unless he shall
first have obtained a certificate of registration.
[R. C. 1905, § 325 ; 1903, ch.
130, § 2; 1905. ch. 142, § 2.1
§ 526. Board created. There is hereby created a board, whose duty it
shall be to carry out the purposes and enforce the provisions of this article,
and shall be styled 44 North Dakota State Board of Examiners in Optometry."
Said board shall be appointed by the governor and shall consist of five
resident opticians who are members of the North Dakota optical association,
engaged in the actual practice of optometry. Each member of said board
shall hold office for a term of three years, and until his successor is appointed.
•
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fill vacancies caused by death, resignation or removal shall
The members of
be made for the residue of such term by the governor.
said board, before entering upon their duties, shall respectively take and
subscribe to the oath required to be taken by other state officers, and said
board shall have a common seal. [B. C. 1905, § 326; 1903, ch. 130, § 3.]
§ 527. Governor to appoint officers. Meetings. The governor shall appoint
one of the members of said board president, and one member secretary; who
severally shall have the power during their term of office to administer oaths
and take affidavits, certifying thereto under their hand and the seal of the
board. Said board shall meet at least once in each year at a place designated
by the board, and in addition thereto, whenever and wherever the president
and secretary thereof shall call a meeting. A majority of said board shall
at all times constitute a quorum.
The secretary of said board shall keep a
full record of the proceedings of said board, which records shall at all reasonable times be open to public inspection. Such records shall also contain a
registry list of all persons registered by said board, together with renewals
and revocations of licenses, which record shall constitute the official register
of all persons licensed to practice optometry in this state. [R. C. 1905, § 327
1903. eh. 130, § 4; 1905, ch. 142, § 3.]
§ 628. Examinations. Every person before beginning to practice optometry
Such
in this state shall pass an examination before said board of examiners.
person shall make written application to said board of examiners and such application shall be accompanied by the affidavit of two freeholders of this state,
to the effect that the person is of good moral character and a resident of this
state.
Such person shall also furnish to the board satisfactory proof that
he is a graduate of some school of optometry, to be approved by the board,
or that he has practiced optometry for two full years as a student practitioner under the supervision of a regular optician or has practiced as a
regular optician for two full years outside this state.
Such examination
shall be confined to such knowledge as is essential to the practice of optometry.
Any person having signified to said boards his desire to be examined by them
shall appear before them at such time and place as they may designate, and
before beginning such examination shall pay to the secretary of said board,
for the use of said board, the sum of ten dollars, and if he shall successfully
pass such examination, shall pay to said secretary, for the use of said board,
a further sum of five dollars on the issuance to him of a certificate. All persons
successfully passing such examination shall be registered in the board register, which shall be kept by said secretary, as licensed to practice optometry
and shall receive a certificate of sUch registration, to be signed by the president and secretary of said board. [R. C. 1905, § 328; 1903, ch. 130, § 5; 1905.
ch. 142, § 4.]
§ 529. Pees. Every person who is residing and engaged in the practice,
of optometry in the state of North Dakota at the time of the taking effect of
this article, shall within six months thereafter, file an affidavit in proof
thereof with said board, who shall make and keep record of such person, and
shall for the consideration of the sum of three dollars, issue to him a certificate of registration.
[R. C. 1905, § 329; 1903, ch. 130, § 6.]
§ 530. Who exempt from provisions of section 528. All persons entitled
to a certificate of registration under the full provisions of section 529 shall
be exempt from the provisions of section 528. [R. C. 1905, § 330; 1903, ch.
130, § 7.]
§ 531. Fee for filing certificate. Such board shall be entitled to a fee of
•one dollar for the reissue of any certificate.
[R. C. 1905, § 331; 1903, ch.
130, § 8; 1905, ch. 142, § 5.]
§ 532. Penalty. Any person entitled to a certificate, as provided for in
section 529, who shall not within six months after the passage thereof make
written application to the board of examiners for a certificate of registration,

Appointments to
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accompanied by a written statement, signed by him, and dnly verified before
nn officer authorized to administer oaths within this state, fully setting forth
the grounds upon which he claims such certificate, shall be deemed to have
waived his right to a certificate under the provisions of said section. Any
failure, neglect or refusal on the part of any person holding such certificate to
file the same for record as hereinbefore provided, for six months after the
issuance thereof, shall forfeit the same.

[R. C. 1905, § 332; 1903, ch. 130,

§ 9-]

§ 533. Certificate to be displayed. Every person to whom a certificate of
examination or registration is granted shall display the same in a conspicuous part of his office wherein the practice of optometry is conducted.
[R. C. 1905. § 333; 1903, ch. 130, § 10.1
§ 534. Compensation of board. Out of the funds coming into the possession of said board, each member thereof may receive as compensation, the
sum of five dollars for each day actually engaged in the duties of his office
and mileage at three cents per mile for all distance necessarily traveled in
going to and coming from the meetings of the board. Said expenses shall be
paid from the fees and assessments received by the board under the provisions of this article, and no part of the salary or other expenses of the
board shall ever be paid out of the state treasury. All moneys received in
excess of said per diem allowance and mileage, as above provided for, shall
be held by the secretary as a special fund for meeting expenses of said board
and carrying out the provisions of this article, and he shall give such bonds
as the board shall from time to time direct; and the said board shall make
an annual report of its proceedings to the governor on the first Monday
of December of each year, which report shall contain an account of all
moneys received and disbursed by them pursuant to this article. All surplus
moneys shall go to the state school fund. [R. C. 1905, § 334 > 1903, ch. 130.

§11.]
As to the time of making reports to the governor
sections 95, 97. 9S, (133.

and as to the contents

thereof, nee

Every registered optician shall in every year
§ 535. Annual license fee.
after 1903, pay to the said board of examiners the sum of two dollars as a
license fee for each year.
Such payment shall be made prior to the first
day of April in each and every year, and in case of default in such payment,
by any person, his certificate may be revoked by the board of examiners,
upon twenty days' notice of the time and place of considering such revocation.
But no license shall be revoked for such nonpayment if the person so notified
shall pay before or at such time of consideration his fee and such penalty
as may be imposed by said board provided, that said board may impose a
penalty of five dollars and no more on any one person so notified, as a condition of allowing his license to stand; provided, further, that said board of
examiners may collect any such dues by suit. [R. C. 1905, $ 335; 1903, ch.
;

130.

U2.1

Said board shall have power and must
certificate of registration granted by it under this article, for
conviction of crime, habitual drunkenness, or the excessive use of intoxicating liquors or narcotic drugs for six months immediately before a charge
is made, contagious or infectious disease, gross incompetency or for advertising himself as an eye specialist or doctor, or member of this board, or for
designating himself in any manner as other than an optician or optometrist,
skilled in the art of optometry; provided, that before any certificate shall
be so revoked the holder thereof shall have notice in writing from the
so-rotary of the charge or charges against him and at a day specified in said
not ice, at least five days after the service thereof, be given a public hearing,
and have opportunity to produce testimony in his behalf and to confront
the witnesses against him. Any person whose certificate has been so revoked
may after the expiration of sixty days apply to have the same regranted,
§ 536. Certificate revoked, when.

revoke any
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and the Rame shall be regranted him upon a satisfr.'*ory showing that thr
disqualification has ceased.
[11. C. 1905, § 336; U>03, ch. 130, § 13; 1905,
ch. 142. § 6.]
Grounds for revoking physician's license. 8 L.R.A.(N.S.) SSS; 17 L.R.A.(N.S.) 439;
30 L.R.A.{N.SJ 7S3.
Statute of limitations as a defense to revocation of physician's license.
(N.S.)

11

L.R.A.

:»r,7.

§ 537. Penalty. Any person who shall violate any of the provisions of
this article shall be deemed guilty of a misdemeanor, and upon conviction
may be fined not less than twenty dollars, nor more than one hundred dollars,
or be confined not less than one month nor more than three months in the
county jail. And all fines thus received shall be paid into the common school
fund of the county in which such conviction takes place. [R. 0. 1905, § 337;
1903. ch. 130, § 14.1
§ 538. Justices of peace to have jurisdiction. Justices of the peace shall
have jurisdiction of violations of this article. It shall be the duty of the respective state's attornevs to prosecute all violations of this article.
[R. C.
1905, § 338: 1903, ch. 130, § 15.]
exempt. Nothing in this article shall be construed so as to
§ 539.
require physicians and surgeons authorized to practice under the laws of the
state of North Dakota to be registered under the provisions of this article,
but such persons shall be deemed to be regularly licensed to practice optometry by virtue of their license to practice medicine and surgery; nor to apply
to persons who sell spectacles or eyeglasses or any other article of merchandise without attempting to practice optometry as in this article defined, nor
to student practitioners under the supervision of registered opticians.
[R. C.
1905, § 339; 1903, ch. 130, § 16; 1905, ch. 142, § 7.]

Who

Article

20.

— State

Boakd of Embalmers.

The governor shall appoint the president
§ 540. Governor to appoint.
and secretary of the state board of health, and three persons who shall be
practical and practicing embalmers in this state, who shall constitute a
state board of embalmers.
One of the embalmers so appointed shall hold
office for two years, one for three years, and one for four years, unless sooner
removed. Appointments to fill vacancies caused by death, resignation or
removal before the expiration of terms, shall be made for the residue of such
terms by the governor, and all the appointments to fill vacancies caused
ly expiration of terms shall be made in same manner and shall be for a
period of four years.
[R. C. 1905, § 340; 1905, ch. Ill, § l.J
§ 541. Oath of office. The members of said board, before entering upon
their duties shall respectively take and subscribe the oath required by other
state officers, which shall be filed in the office of the secretary of state, who
is hereby authorized to administer same.
They shall have power to elect
out of their own number a president, secretary and treasurer, and adopt
such regulations for the transaction of the business of the board and the
management of its affairs, as they may deem expedient. The members of
such board shall receive no salary as such, except the secretary, who shall
receive fifty dollars a year for services; but the actual traveling and necessary
expenses of the board and its members shall be paid, but only out of the
receipts as hereinafter directed.
[R. C. 1905, § 341; 1905, ch. Ill, § 2.]
Such board shall meet at least once a year,
§ 542. Meetings of board.
and may also hold special meetings as frequently as the proper and efficient
discharge of its duties shall require, at a time and place to be fixed by the
rules and by-laws of the board and the rules and by-laws of the board shall
provide for the giving of timely notice of all meetings to every member of
the board, and to all applicants for license.
Three of the members shall
at any meeting constitute a quorum for the transaction of business.
[R. C.
1905, § 342; 1905, ch. 113, § 3.]
;
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The members of this board, or such
number thereof as shall be designated by said board, shall examine candisubjects
embalming,
dates for license on the
of
and care, disposition and
§ 543.

Board

to

examine candidates.

preservation of deceased persons, also on the subject of sanitation for the
prevention and spread of infectious and contagious diseases, in accordance
with the rules of the state board of health. And they shall adopt such rules
and regulations for the disinfection of dead bodies, their bedding, clothes
and surroundings, as they shall think proper, and shall cause such rules to
be made known to every person engaged in the profession of embalming
and the business of undertaker. And it is the intention that this board
shall be an aid to the state board of health.
[II. C. 1905, § 343 ; 1905, ch. Ill,
§ 4.]

'

Every person who wishes to practice the
§ 544. License issued. When.
profession of embalming dead human bodies in the state of North Dakota
prepare
for
shipment
any
dead
human body, shall appear before the state
or
board of embalmers, or such member thereof designated, as hereinbefore
provided, for examination on their knowledge of embalming, sanitation,
preservation of the dead, disinfection" of a deceased person and the apartments, bedding, clothing, excretion or anything likely to be affected in case
of death from infectious or contagious disease, in accordance with the rules
and regulations of the state board of health. Such examination shall be in
writing and all examination papers shall be kept on record by said board
of embalmers; and if the applicant be of good moral character and passes a
satisfactory examination, then the said board shall issue to said applicant,
on payment of the sum of five dollars to the treasurer-of said board, a license
to practice the profession of embalming for the term of one year:
Provided, however, that whenever the state board of embalmers shall have
reason to believe that any person to whom a license has been issued has
become unfitted to practice embalming and disinfecting, or whenever a written
complaint of a licensed embalmer, substantiated by affidavits thereto, charging
the holder of an embalmer *s license with the violation of any provision of
this act [article] is filed with said board, it shall be the duty of said board to
notify the person in question that it has reason to believe that he has violated
the provisions of law and that his license ought to be revoked, which notice
shall be served upon him either by registered mail or personal service;
provided, that when a written complaint against any such person is filed
with said board, either by a member thereof or a licensed embalmer, a copy
thereof shall be attached to the notice so served upon said person. The said
notice shall set forth in what particulars it is claimed there has been a
violation of the law, or for what reason the person is believed to be unfitted
to longer prosecute the business of an embalmer; the said board shall in
such notice definitely fix a time and place when and where it will be in
session for the purpose of considering such person's case, which time shall
not be ?ess than twelve days after the service of notice upon the person.
Such person shall have the right to appear before the said board at such
time and place to dispute the charges made in said notice. Any member of
said board shall have the right to administer oaths to witnesses. If, after
considering all of the facts and circumstances the board shall have sufficient
reason to believe that there has been a violation of the provisions of this act,
[article] or a violation of any rule or regulation prescribed by the said board
for the preparation, embalming, shipping or burial of any dead human body,
or that such person is unfitted to remain a licensed embalmer in this state,
it shall have the right to revoke and cancel the license theretofore granted
If the applicant desires the renewal of the license, the said
to such person.
board shall grant it, except for cause, and the annual fee for the renewal
of the license shall not exceed three dollars.
(1913, ch. 158; 1909, ch. 108;
K. C. 1905, § 344; 1905, ch. 111. § 6.]
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hereby authorized to adopt and
Said board
§ 645. Seal.
use a common seal, and any transcript of any matter of record in the oftieo
of said board, with the certificate of the secretary thereof attached, under
the seal of said board, shall be competent evidence of such matter of record
in any court in this state. All licenses shall be signed by a majority of the
state board of embalmers and attested by its seal, and shall specify by name,
the person to whom issued. Every such license shall be nonassignable and
nontransferable, and shall be displayed by such embalmer in a conspicuous
place in his or her office or place of business. [R. C. 1905, § 345 1905, ch. Ill,
License*.

is

;

§ 6-]

Any person who shall practice or hold
§ 546. Penalty for violation.
himself or herself out as practicing the art of embalming the dead in
accordance with the provisions of section 544, without having complied with
the provisions of said section shall be guilty of a misdemeanor, and upon
conviction thereof before any court of competent jurisdiction, shall be sentenced to pay a fine of not less than fifty dollars, or more than five hundred
dollars, or undergo an imprisonment of not exceeding one year, or both, at
the discretion of the court, for each and every offense, but the penalties of
this section named shall not be enforced until after an examination of
applicants has been held under the provisions of this article.
[R. C. 1905,
§ 346; 1905, ch. Ill, § 7.]
and fines
547.
treasurer.
Bond
All
fees
collected
Fees
paid
to
of.
§
paid under the provisions of this article shall be paid to the treasurer of
the state board of embalmers, to be used for the purpose of defraying the
necessary expenses, and the treasurer of the state board shall give bond in
the sum of five hundred dollars to the approval of said board for the honest
and faithful discharge of his duties. [R. C. 1905, § 347; 1905, ch. 111. § 8.)
§ 548. Report. It shall be the duty of said state board on or before the
first Monday in November of each and every year to make a report in
writing to the governor of this state, containing a detailed statement of the
nature of the receipts and the manner of the expenditures and balance of
money remaining at the end of the year after the payment of the necessary
expenses, including the salary of the secretary and the traveling and other
necessary expenses of the members of the board, incurred in the discharge
of their duties as such may be used by the state board of embalmers for
educational purposes in their profession.
[R. C. 1905, § 348; 1905, ch. Ill,
§ 8.J

Aa to reports

to the governor, see sections 95, 97, 98.

Article
§ 549.

21.

— Board

Board of accountancy.

The

of Accountancy.

trustees of the State University shall

appoint a board of three members, which board shall be known as a board
of accountancy. The terra of office of the members of this board shall be
five years.
Vacancies in this board shall be filled in the same manner as
original appointments* are made.
Members of this board shall receive for
their services actual expenses incurred in the discharge of their duties and
an amount sufficient to defray clerk hire, and no more. Of the members of
this board, one shall be an educator, one an attorney, and one a person

•

skilled in the practice of accounting.
[1913, ch. 2, § 1.]
§ 550. Powers and duties of the board. The board of accountancy shall
conduct examinations and shall exercise such powers and perform such duties
as may be prescribed by the trustees of the State University.
[1913, ch. 2,
§ 2.]

Any person in order to assume the
§ 551. Certified public accountant.
of certified public accountant or the abbreviation C. P. A. or any other
letters or abbreviations tending to indicate that the person, firm,
or corporation so using the same is a certified public accountant must receive
a certificate as a certified public accountant. Certificates shall be granted
title

words or
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to those persons with the necessary general qualifications

required examinations

or for

whom

Public Boards.

who

such examinations

shall pass the
shall be waived.

[1913. eh. 2, § 3.]
Any person of good moral character twenty-one
§ 552. Qualifications.
years of age or over, residing in North Dakota or having a place for the
regular transaction of business in this state, shall be deemed qualified to
become a candidate for the title of certified public accountant. [1913, ch. 2,

§4.j

§ 553. Examination. Examinations shall be held at such place and at such
time, but at least one (once) a year, as the trustees of the University may
designate.
Public notice of an examination shall be given at least thirty
days before the date of each examination, in such manner as the trustees
of the State University may determine.
The examination shall cover the
theory of accounts, practical accounting, political economy, commercial law,
and such other subjects as the trustees of the State University may designate.
An oral examination for general fitness may be also required. [1913, ch. 2,
§

r».]

§ 654. Waiver of examination. The trustees of the State University may
waive examination of any person possessing the general qualifications, who
has practiced in North Dakota for more than one year as a public accountant
on his own account before the passage of this article, and who shall apply
for a certificate of a certified public accountant within a year thereafter.
[1913. eh. 2, § 6.]
The trustees of the State University shall have the
§ 555. Certificate.
to issue the certificate of certified public accountant, which certificate
The
shall remain good and valid during the good behavior of the holder.
trustees of the State University may revoke a certificate for sufficient cause
and after written notice to the holder thereof and after a full hearing. [1913,
ch. 2. § 7.1
§ 556. Fees. The trustees of the University shall fix the amount of the fees
to be paid by the applicants for the title of certified public accountant. Such
fees shall be used by the trustees of the University to pay the necessary
expense incurred in offering the examinations. [1913, eh. 2, § 8.]
§ 557. Penalties. Any certified public accountant who shall falsify- a report,
statement, investigation or audit, or who shall in any other manner be guilty
of a misrepresentation as a certified public accountant, shall be guilty of a
misdemeanor and shall be punished accordingly. [1913, ch. 2, § 9.]

power

Article

22.

— Barkers'

Examining Board.

§ 558. Certificate of registration. It shall be unlawful for any person to
follow the occupation of barber in this state unless he shall have first obtained
a certificate of registration as provided in this article; provided, however,
that nothing herein contained shall apply to or affect any person who was
actually engaged in such occupation on the taking effect of this article, except
as hereinafter provided. [R. C. 1905, § 349; 1901, ch. 30, § 1.]
§ 559. Board of examiners, how appointed. Bonds. A board of examiners
to consist of three persons is hereby created to carry out the purposes and
enforce the provisions of this article. Said board shall be appointed by the
governor, and each person appointed to act on said board must be a practical
barber, who has been practicing his profession in the state of North Dakota
for a period of five years. Each member of the board shall serve for a term of
two years and until his successor is appointed and qualified, except in the case
of the first board, whose members shall serve one, two and three years
respectively, as specified in their appointment. Each member of said board
shall give a bond of five thousand dollars with sureties to be approved by the
secretary of state, conditioned for the faithful performance of his duties, and
Vacancies on said
shall take the oath provided by law for public officers.

•
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board caused by death, resignation or expiration of the term of any member
thereof, shall be filled by appointment from the same class of persons to which
the deceased or retiring member belonged.
[R. C. 1905, § 350; 1901, ch. 30,
§ 2.]

Said board shall elect a president, secretary and
§ 660. Organization.
treasurer, and shall have its headquarters at the. state capitol; shall have a

common

seal,

and the secretarv and president

oaths.

shall

have power to administer

[R. C. 1905, § 351
1901, ch. 30. § 3.]
Each member of said board shall receive a com§ 561. Compensation.
pensation of three dollars per day for actual service and ten cents per mile for
each mile actually traveled in attending the meetings of said board, which
compensation shall be paid out of any moneys in the hands of the treasurer of
said board; provided, that the said compensation and mileage shall in no
event be paid out of the state treasury. (R. C. 1905, § 352; 1901, ch. 30, § 4.|
Said board shall make a biennial report to the
§ 562. Biennial report.
governor, which report shall contain a full statement of its receipts and disbursements of the board for the preceding two years, also a full statement of
its doings and proceedings and such recommendations as to it may seem
proper looking to the better carrying out of the intents and purposes of this
article, which report shall not be printed except at the expense of the fund
herein provided for. Any moneys in Ihe hands of the treasurer of the said
board at the time of making such report shall be kept by him for the future
maintenance of the board and to be disbursed by him upon warrants signed by
the president and secretary of the said board.
[R. C. 1905, § 353; 190i,
eh. 30, § 5.]
Ab to time of making report* to the governor and as to the contents of reports, sco
sections 95, 97, 98,

;

f>3C.

§ 563. Four examinations each year. Said board shall hold public examinations at least four times in each year in at least four different cities in this
state at such times and places as it may determine, notice of such meetings
to be given by publication thereof at least ten days before such meetiiurs.
in a newspaper published in the count v where such meeting is to be held.
[R. C. 1905, § 354; 1901, ch. 30, § C]
§ 564. Affidavit of residence and name. Fees. Every person now engaged
in the occupation of barber in this state shall, within ninety days nffer the
taking effect of this article, file with the secretary of said board' an affidavit
setting forth his name, residence and length of time during which, and the
place where he has practiced such occupation, and shall pay the treasurer of
said board two dollars, and a certificate of registration entitling him to
practice said occupation shall thereupon be issued to him. [R. C. 1905, § 355
1901, ch. 30, § 7.]
Any person desiring to obtain
§ 566. Registration, how obtained. Fee.
a certificate of registration under this article shall make application to said
board therefor and shall pay to the treasurer of said board an examination
fee of five dollars, and shall present himself at the next regular meeting of the
board for the examination of applicants, whereupon said board shall proceed to
examine such persons, under such rules and regulations as may be by said
board prescribed, which rules and regulations shall require that, said applicant shall present to said board a certificate from some reputable physician
designated by said board to the effect that said applicant is free from any
contagious or infectious disease, and being satisfied that he is above the age
of nineteen years, of good moral character, free from contagious or infectious
diseases, has either studied the trade for three years as an apprentice under
a qualified and practicing barber, or studied the trade for at least three years
in a properly appointed and conducted barber school under the instructions
of a competent barber, or practiced the trade in another state for at least
143

Digitized by

Google

POLITICAL CODE.

§§ 5G5-570

Public Boards.

three years, and is possessed of the requisite skill in said trade to properly
perform all the duties thereof, including his ability in the preparation of
tools, shaving, hair cutting, and all the duties and services incident thereto,
and is possessed of sufficient kuowledge concerning the common diseases of the
face and skin to avoid the aggravation and spreading thereof in the practice
of said trade. His name shall be entered by the board in the register hereinafter provided for, and a certificate of registration shall be issued to him,
authorizing him to practice said trade in this state; provided, that whenever
it appears that the applicant has acquired his knowledge of said trade in a
barber school, the board shall be judges of whether said barber school is
properly appointed and conducted and competent to give sufficient training in
such trade. All persons making application for examination under the provisions of this article shall be allowed to practice the occupation of barbering
until the next regular meeting of said board. Certificates of registration provided for in this article, shall be valid for one year from the date thereof, but
shall be renewed by said board upon application within thirty days after the
expiration thereof and the payment of one dollar to the treasurer of said
board, which application shall be accompanied by a certificate from a physician
approved by said board, stating that said applicant is free from contagious
or infectious diseases. [R. C. 1905. § 356; 1901, ch. 30, § 8.]
Constitutionality and effect of restrictions on right to practice trade of barber.
L.R.A.IX.S.) 029.

40

§ 566. Apprentice. Nothing in this article shall prohibit any person from
serving as an apprentice in said trade under a barber authorized to practice
same under this article nor from serving as a student in any school for the
teaching of such trade under the instruction of a qualified barber; provided,
that in shops where there are two or more barbers there shall not be more
than one apprentice to two barbers authorized under this article to practice
said occupation
provided, further, that all persons serving as apprentices
shall within ninety days after the taking effect of this article file with the
secretary of said board an affidavit setting forth his name, residence and the
length of time and place he has practiced as such apprentice, and shall pay
the treasurer of said board two dollars, and a certificate of registration
entitling him to practice as a barber's apprentice shall thereupon be Issued to
him, which certificate shall be kept posted in a conspicuous place in front of
his working chair.
[R. C. 1905, § 357; 1901, ch. 30, § 9; 1903, ch. 38, § 1.]
§ 567. Sunday barbering prohibited. It shall be unlawful for any registered barl er or barber's apprentice to practice the occupation of a barber
upon Sunday provided, that nothing in this article shall prevent or prohibit
a barber from shaving or otherwise preparing the dead for burial on Sunday.
[R. C. 1905. § 358; 1903, ch. 38, § 2.]
Validity of classification in Sunday law with regard to barbers. 14 L.R.A.(N.S.
;

;

1259; 32 L.R.A.(N.S.)

1190.

§ 568. Certificate of registration. Said board shall furnish to each person
to whom a certificate of registration is issued a card or insignia bearing the
seal of the board and the signature of its president and secretary, certifying
that the holder thereof is entitled to practice the occupation of barber in this
state, for a period of one year from the date thereof, and it shall be the duty
of the holder of such card or insignia to post the same in a conspicuous place
in front of his working chair, where it raav readily be seen by all persons
whom he may serve. [R, C. 1905, § 359; 1901, ch. 30, § 10.]
Said board shall keep a register
§ 569. Certificates registered by board.
in which shall be entered names of all persons to whom certificates are issued
under this article, and said register shall be at all times open to public
inspection.
[R. C. 1905, § 360; ch. 30, § 11.]
§ 570. Power to revoke certificates. Said board shall have power to revoke
any certificate of registration granted by it under this article, for conviction
of crime, habitual drunkenness for six months immediately preceding the
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time of receiving notice of a charge thereof duly made, as hereinafter provided,
gross incompetency or contagious or infectious diseases provided, that before
any certificate shall be revoked the holder thereof shall have notice in writing
of the charge or charges against him, and shall at a day specified in said
notice, at least live days after the service thereof, be given a public hearing
and full opportunity to produce testimony in his behalf and to confront the
witnesses against him. Any person whose certificate has been so revoked may,
after the expiration of ninety days apply to have the same regranted and the
same shall be regranted to him upon a satisfactory showing that the disqualification has ceased.
[R. C. 1905, § 361; 1901, ch. 30, § 12.]
§ 571. Occupation of barber, what constitutes. To shave or trim the beard
or cut the hair of any person for hire or reward received by the person performing such service, or any other person shall be construed as practicing the
occupation of barber within the meaning of this article. [R. C. 1905, § 362;
1901. oh. 30, § 13.1
Any person practicing the occupation of
§ 572. Penalty for violation.
barber without having obtained a certificate of registration, as provided by
this article, or willfully employing a barber who has not such certificate, or
falsely pretending to be qualified to practice such occupation under this
article, or violation of any of the provisions of this article, is guilty of a misdemeanor, and, upon conviction thereof, shall be punished by a fine of not less
than ten dollars or more than one hundred dollars, or by imprisonment in the
county jail not less than ten days or more than ninety days. [R. C. 1905, § 363
1901, ch. 30, § 14.]
;

AimcT/R

?3.

— Board

op Immigration.

A

board to be known as the North
§ 573. State board of immigration.
Dakota state board of immigration is hereby created. [1913, ch. 44, § 1.)
§ 574. Membership. The said board shall be composed of the state auditing board, which consists of the governor, secretary of state, auditor, treasurer and attorney-general. [1913, ch. 44, § 2.]
§ 575. Powers of board. General executive agent. Duties. Other employes.
The commissioner of agriculture and labor shall be the general executive agent
of said board, and he shall act by and with the advice of the said board and
shall perform such duties as said board may designate. The governor may
appoint an agent, or agents, under the North Dakota state board of immigration, to visit any state in the United States for employment at such times
and seasons of encouraging immigrants to the state of North Dakota. He
shall also solicit and encourage laborers, artisans and mechanics to come to
this state from other states within the United States for employment at such
times and seasons of the year as they may be needed to supply labor in this
state. Such state immigration agent shall, under the direction of the governor
and commissioner of agriculture and labor, be authorized to visit any state or
foreign country where it may appear any settlers can be secured to the
advantage of the state of North Dakota. Such agent shall make a report
monthly, and, if required, oftener, to the governor and commissioner of agriculture and labor, and all bills incurred by them shall be approved by the
state board of immigration. Provided, that in the discretion of the governor
and commissioner of agriculture and labor, the necessary expenses of such
agents may be advanced from time to time. [1913, ch. 44, § 3.]
Such agents shall receive such compensation for
§ 576. Compensation.
their services as may be fixed by the state board of immigration. Provided,
their compensation and expenses shall not exceed the amount appropriated by
this article.
[1913, ch. 44, § 4.1
Such immigration agents shall each give to the
§ 577. Bond required.
state a bond in the sum of five thousand dollars for the faithful and impartial
10
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performance of their duties, to be approved by the governor as to sufficiency,
and by the attorney-general as to form. [1913, ch. 44, § 5.]
§ 578. Appropriation. There is hereby appropriated out of the funds in
the state treasury, not otherwise appropriated, the sum of five thousand dollars
annually for the use of said board for the purpose of carrying into effect

and force

this article.

Article

[1913,.ch. 44, § 6.]
24.

— Board of Railroad

Commissioners.

§ 579. How constituted. The three persons elected commissioners of railroads, pursuant to the provisions of section 82 of the constitution of this state,
constitute and shall be known and designated as the "Board of Railroad Commissioners of the State of North Dakota." They shall have power to elect
one of their number president of such board and to appoint a secretary. [R. C.
1905, § 364; R. C. 1895, § 3003.]
§ 580. Who disqualified. No person in the employment of, or owning any
stocks or bonds, or otherwise pecuniarily interested in, or an officer of any railroad, freight or transportation company, public warehouse or elevator operated in this state shall be eligible to the office of commissioner of railroads.
[R. C. 1905, § 365; 1889, ch. 110, § 2; R. C. 1899, § 3004.]
§ 581. Oath and bond. Such commissioners before entering upon the duties
of their office shall take and subscribe the following oath, which shall be
filed in the office of the secretary of state, viz.:
I do solemnly swear (or affirm) that T will support the constitution of the
state of North Dakota and that I will faithfully discharge the duties of commissioner of railroads to the best of my ability; that I am not in the employment of and that I own no stock or bonds of and am not otherwise pecuniarily
interested in, nor an officer of any railroad, freight or transportation company,
public warehouse or elevator operated in this state.
And each of such commissioners shall give at the same time a bond to the
state in the sum of ten thousand dollars with sureties to be approved by
the state treasurer, conditioned for the faithful discharge of his duties, which
bond shall be filed in the office of the secretary of state. [R. C. 1905, § 366;
R. C. 1895. § 3005.]
Appropriation. The commissioners of rail§ 582. Salary and expenses.
roads shall receive an annual salary of two thousand dollars per annum. The
commissioners in office, and those hereafter to be elected, shall keep their
office at the seat of government, and shall be provided with suitable rooms,
necessary office furniture, stationery, books and maps, not exceeding the sum
of five hundred dollars per annum, to be paid out of the state treasury. [The
secretary of said board of railroad commissioners shall receive a salary of one
thousand dollars per annum. 1" The accounts for all expenses authorized by
this section, except salary of members of the board, shall be audited only
when approved by the governor. There is hereby appropriated out of any
money in the state treasury, not otherwise appropriated, the sum of eight
hundred dollars per annum, or so much thereof as may be necessary, for the
purpose of paying the traveling expenses of the board of railroad commissioners and its secretarv when actually engaged in the discharge of their
duties.
11909, eh. 216, § 4; R. C. 1905. § 367; 1897, ch. 119; 1899, ch. 27;
R. C. 1899. § 3006.]
As to the secretary of the board of commissioners mentioned in bracket* in the foregoing section, I.aws 1909, ch. 195, $ 1, provides as follows: "The secretary of
the board or \oi) railroad commissioners shall receive an annual salary of two thousand dollars and shall reside at the capital city. Tie shall have no other "occupation, but
devote his entire time to the work of the commission." This chapter 193, Laws 1909, is
expressly ropealcd in sections 653g, 653i.
As to whether it will revive on July 1, 1915,
see comments in tne note immediately preceding section 65^o.
How appropriations for
1

salaries shall he paid, see section fiMb.

Such commissioners, their secretary and the persons
employment shall, when in the performance of their official

§ 583. Free passage.
in

their official
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.iuties, have the right to pass free of charge on all railroads, steamers, vessels
and boats and on all vehicles employed in or by any railroad or other transportation company engaged in the transportation of freight and passengers
within this state. [R. C. 1905, § 368 1889, ch. 110, § 4; R. C. 1899, § 3007.]
§ 584. Sessions, held where and time. The board of railroad commissioners
shall hold at least five sessions annually for the purpose of hearing complaints
and taking evidence. The first session shall be held at their office at the state
capitol in the city of Bismarck, county of Burleigh, commencing on the first
Tuesday after the first Monday in January of each year. The second session
shall be held in the city of Minot, county of Ward, commencing on the first
Tuesday after the first Monday in April of each year. The third session shall
be held in the city of Fargo, county of Cass, commencing on the first Tuesday
after the first Monday in July of each year. The fourth session shall be held
in the city of Grand Forks, county of Grand Forks, commencing on the first
Tuesday after the first Monday in October of each year. The fifth session
shall be held in the city of Carrington, in the county of Foster, commencing
on the first Tuesday after the first Monday in December of each year; provided, further, that each of said sessions shall be held for a period of not
less than three days, and each session shall begin at nine o 'clock a. m. When
practicable, such sessions shall be held in the court house of the respective
counties.
[1909, ch. 194, § 1
1907, ch. 213, § 1.]
Whenever from any cause it appears that the public
§» 585. Special sessions.
interest demands that a special session of said board be held, the president of
the commission or the governor may call a special meeting of said board, to be
held at any of the places aforenamed, by giving ten days' previous notice
thereof by advertisement published in a newspaper at the place where meeting
is to be held.
[1909, ch. 194. § 2; 1907. ch. 213, § 2.]
§ 586. Employ stenographer. The board of railroad commissioners is hereby
authorized to employ a stenographer whenever said board shall require such
services in connection with their official duties, and there is hereby appropriated the sum of twelve hundred dollars, or so much thereof as may be
necessary, to defray the expense of such stenographic work for the present
biennial period.
[1909, ch. 194, § 3; 1907, ch. 213, § 3.]
§ 587. Report to governor. It shall be the duty of the board to report in
writing its findings to the governor within ten days after the close of each
;

;

session.

[1909, ch. 194, § 4; 1907, ch. 213, § 4.]

It shall be the duty of the attorney§ 588. Duty of attorney-general.
general or his deputy to appear tor and represent the state at all sessions of
the board.
[1909, ch. 194, § 5; 1907, ch. 213. § 5.)
§ 589. Powers and duties. The commissioners of railroads shall have the
general supervision of all railroads, railroad corporations and common carriers
in the state operated by steam, and of all bridge corporations and ferry companies, the property of which is used or operated for railroad purposes, and
shall inquire into any neglect or violation of the laws of this state by any
such railroad, railroad corporation, bridge corporation, common carrier or
ferry company doing business therein, or by the officers, agents or employes
thereof, and shall also from time to time carefully examine and inspect, as
hereinafter provided, the condition of each railroad and railroad corporation
in the state, and of its equipment, and the manner of its conduct and management, with reference to tne public safety and convenience. [R. C. 1905, § 369
1S97, ch. 115, § 1; R. C. 1899, § 3008.]

Authorized to require construction of necessary depot. State t. C. St. P. Min. 4 0. R.
Co., 12 S. D. 305, 81 X. \V. 503.
Delegation to railroad commissioners of power to regulate carriers. 32 L.R.A.(N.S.)

§ 590. Duties of railroad commissioners. It shall be the duty of the board
of railroad commissioners to adjust all claims for overcharges and losses in
irt'ig-lit. freight charges or fares, when it has jurisdiction over the carrier
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where the loss or overcharge took place, whenever it is requested to do so by
a resident or shipper of this state. It shall have authority to fix reasonable
penalties for neglect or failure on the part of the carrier to adjust such
overcharges or losses within a reasonable time.

[1911, ch. 240, § l.J
§ 591. Investigation of interstate rates. It is hereby made the duty of the
board of railroad commissioners to exercise constant diligence in informing
themselves of the rates, charges, rules and practices of common carriers
engaged in the transportation of freight, express and passengers and in the
transmission of messages or intelligence, from points in this state to points
beyond its limits, and from points in other states to points in this state,
also in territory wholly outside of this state, and whenever it shall come to
the knowledge of the board of railroad commissioners either from their own
investigation or by complaint made to them in any manner whatsoever that
the rates charged by any common carrier on interstate business are unjust or
unreasonable or that such rates, rules or practices discriminate unjustly
against the citizens, industries or interests of this state or place any of the
citizens, industries or interests of this state, at an unreasonable disadvantage,
as compared with those of other states, or are levied or laid in violation of
the act to regulate commerce, or in conflict with the rulings, orders or regulations of the interstate commerce commission, it shall be the duty of the
board of railroad commissioners to immediately call the attention of the officials
of such common carriers operating in this state to the fact, and to urge upon
them the propriety of changing such rate or rates, rules or practices. Whenever such rates, rules or practices are not changed or adjusted so as to remove
or remedy such discrimination within a reasonable time, it shall be the duty
of the board of railroad commissioners, whenever it can legally be done, to
present the facts involved in such discrimination to the interstate commerce
commission and appeal to it for relief and thereafter, if deemed necessary, by

said board of railroad commissioners, the attorney-general, with such other
assistance as is now provided by law, shall prosecute any charge or charges
growing out of any such discrimination. [1911, ch. 240, § 2.]
The commission shall have power and
§ 592. Branch line schedules.
authority to regulate time schedules on branch lines of railroad companies
and compel train connections of competing lines at junction points whenever
practicable.
[1911, ch. 240, § 3.]
§ 593. Assistance provided for. The commission shall have authority to
employ stenographers, rate experts and such other employes as may be deemed
necessary in the discharge of its several duties. [1911, ch. 240, § 4.)
§ 594. Appropriation. There is hereby appropriated annually the sum of
ten thousand dollars ($10,000.00), or so much thereof as may be necessary
to pay the necessary traveling and other expenses of the board of railroad
commissioners, and the salaries and expenses of their agents and employes.
All moneys which shall come into the state treasury on account of licenses
of public grain warehouses shall be credited to the general fund of the state,
out of which the expenses of the board of railroad commissioners, and the
salaries and expenses of their agents and employes, shall be paid as now
provided by law. [1911, ch. 240, § 5.]
§§ 595-600. Attorney-general attorney for board. Duties of state's attorneys.
The attorney-general of the state of North Dakota shall be ex officio attorney
for the board of railroad commissioners and shall give it such counsel and
advice as it may from time to time require: and he shall institute and prosecute any actions which such board may deem it proper and expedient to
prosecute: and he shall render such board all counsel, advice and assistance necessary to carry out the provisions of any law of this state according
to the true intent, and meaning thereof. It shall also be the duty of the state's
fUioMicy in every county on request of such board to institute and prosecute
and !o appear and defend for such board in any and all actions and proceed
14S
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ings which he shall De requested by such board to institute and prosecute and
to appear in all actions and proceedings to which the board is a party. Such
board shall have power to employ additional counsel to assist such attorneygeneral or state's attorney, when in its judgment the exigencies of the cast*
so require. The fee of such additional counsel shall be determined by the
governor and paid by the state. [R. C. 1Q05, § 370; 1889, ch. 110, § 17; 1890.
ch. 122, § 9; R. C. 1895, § 8009.]
§ €01. Majority vote decides. All questions arising in the action of such
commissioners shall be decided and determined by a majority vote. [R. C.
1905, § 371; 1889, ch. 110, § 25; R. C. 1895, § 3012.]

Article

25.

— Highway

Commission.

§ 602. How constituted. The governor, state engineer and one other member to be appointed by the- governor shall constitute the state highway commission. They shall serve without extra compensation. [1913, ch. 179, § 1.]
§ 603. Organization and meetings. Duties of state engineer. The governor
shall be ex officio chairman of the said highway commission. The comin _?sion
shall have a comma, seal. The members thereof shall have power to administer oath, and it shall hold regular meetings at the state capitol not less
than once in every two months. The state engineer shall be secretary of the
commission. The state engineer shall file and safely keep all maps and paper
belonging to the commission, and shall keep a record of every vote and official
act of the said commission. It shall be the duty of the state engineer to prepare plans and specifications and superintend the construction of any road
under the direction of the highway commission when requested by any board
having jurisdiction over said road, also to give such advice, assistance and
supervision with regard to road construction throughout the state as time
and conditions will permit, and as rules and regulations of the commission
may prescribe, and he and his assistants may be required by the commission
to attend any public meeting held by the commission or other parties in the
interest of road improvement in the state.
[1913, ch. 179, § 2.]
§ 604. Duties of commission. It shall be the duty of the state highway commission upon request of any board of county commissioners to require the
state engineer to prepare plans and specifications for the construction or
improvement of any road within such county, and to make surveys, and in
general supervise road construction in said county. It shall also be the duty
of the state highway commission to require the state engineer to prepare maps
of each county showing the roads in the county and the location of all
bridges and culverts, and also showing the roads on which it is proposed to
utilize state funds whenever such funds may be by law provided for this
purpose.
The attorney-general
§ 605. Attorney-general attorney for commission.
shall be ex officio attorney of the commission and he shall give the commission
such legal counsel, advice and service as it may from time to time require.
;

[1913. ch. 179, § 4.]
§ 606. Commission to issue bulletins. It shall be the duty of the highway
commission to issue bulletins containing advice and suggestions and the law
concerning highway construction from time to time as they shall deem most
practicable.
[1913, ch. 179, § 5.]
§ 607. Information to be furnished by various officials. County commissioners and city and town officials having the care of and authority over
roads throughout the state shall on request furnish said highway commission
any information which they may possess and required by said highway commission, concerning roads within their jurisdiction.
[1913, ch. 179, § 6.]

149

Digitized by

Google

POLITICAL CODE.

§§ 608-613

Public Boar h.

—

Article 26.
Commissioners of Dbkds.
§ 608. Appointment. The governor may appoint in each of the states oi
the United States and the territories thereof one or more commissioners under
the seal of this state, to continue in office for the term of six years, who shall
have the power to administer oaths, and to take depositions and affidavits to
be used in this state, and also to take acknowledgments of any deed or other
instrument to be used or recorded in this state. [1909, ch. 59; R. C. 1905,
§ 372: 1903, ch. 57, § 1.]
§ 609. Oath, seal and fee. Before any commissioner, appointed as aforesaid, shall proceed to perform any of the duties of his office, he shall take and
subscribe an oath before any clerk of a court of record, or other officer having
an official seal, authorized to administer oaths in the state or territory for
which such commissioner is appointed, that he will faithfully discharge all
the duties of his office, which oath shall be filed in the office of the secretary of
state, and shall provide and keep an official seal upon which must be engraved
his name and the words, " Commissioner of Deeds for the State of North
Dakota," and the name of the state or territory for which he is commissioned,
with the date on which his commission expires, and shall tile an impression
of said seal in t lie office of the secretary of state of North Dakota, and shall
furnish a bond to this state by a surety company in the sum of five hundred
dollars, conditioned that he will perform the duties of his office, which bond
shall be filed in the office of the secretary of state of North Dakota, and shall
pay into the state treasury the sum of ten dollars. [R. C. 1905, § 373; 1903,
ch. 57, § 2.]

§ 610. Compensation for services. Such <-ommissioner shall be entitled to
collect and charge for his services the same L es as are allowed a notarv public
in the state for which he is appointed.
[R. C. 1905, § 374; 1903, ch. 57, § 3.]

Article 27. Temperance Commissioner.
Portions 611-622 declared unconstitutional in Ex parte Corliss, 16 N. D. 470, 114
N. W. 962.
§ 611. Appointment. Clerk. The governor is hereby authorized to appoint
a capable citizen of this state to be enforcement commissioner, who shall be
paid a salary of two thousand dollars per annum and actual expenses, which
salary shall be payable in four quarterly payments on the first days of January, April, July and October.
Said enforcement commissioner shall be provided with an office at the state capitol with suitable furniture, stationery and
other necessary facilities for transacting the business of his office, and he may
employ a clerk at the expense of the state, which clerk may be paid at a salary
not exceed mist nine hundred dollars per year, payable in equal monthly installments.
[1907, ch. 187, § 1.]
Said appointee shall be an attorney at
§ G12. Qualifications and powers.
law and shall be known as enforcement commissioner and with the advice
and under the direction of the governor shall have and is hereby authorized
to exercise in any part of this state, all of the common law and statutory
powers of state's attorneys in their respective counties in the enforcement,
of the law against the manufacture and sale of intoxicating liquors.
[1907,
ch. 187, § 2.)
§ 613. Deputy commissioner.

Said commissioner may appoint one deputy
he shall consider it necessary, who shall also be an attorney
The deputy commissioner shall have the same powers as are given
at law.
to the enforcement commissioner. Said deputy commissioner shall be appointed
in writing signed by said enforcement commissioner, which appointment shall
be recorded in the office of said enforcement commissioner, and such deputy
commissioner shall hold office during the pleasure of said enforcement commissioner. Upon being discharged he shall immediately surrender his certificate of appointment and all papers and other property relative to his office.

commissioner,

if

[1907. ch. 1*7, § 3.J
Deputy ciu'oroeniont commissioner has no right, as assistant state's attorney, to
gram! jury room. Ex parte Corliss, 16 N. D. 470, 114 N. W. 968.

Tisit
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The enforcement commissioner shall
§ 614. Special enforcement sheriffs.
appoint such number of special enforcement sheriffs as in his judgment may
be necessarv. who shall have throughout the state all the common law and
statutory powers of sheriffs in their respective counties in the enforcement
of the law against the manufacture and sale of intoxicating liquors; such
special sheriffs shall be appointed in writing signed by said enforcement commissioner, which appointment shall be recorded in the office of said enforcement commissioner, and they shall hold office during the pleasure of said
enforcement commissioner. Upon being discharged, each shall immediately
surrender his certificate of appointment and all papers and other property
relative to his office.
[1907, ch. 187, § 4.]
The said enforcement commissioner, deputy com§ 615. Official bonds.
missioner and special sheriffs shall be sworn and give bonds to the state
for the faithful discharge of their duties, the said enforcement commissioner
in the sum of five thousand dollars, the said deputy commissioner in the
sum of twenty-five hundred dollars, and said special sheriffs "in the sum of
two thousand dollars, all of which bonds shall be approved by the governor
as to sufficiency and by the attorney-general as to form, and such bonds
and the oaths of such officers shall be deposited in the office of the secretary
of state.
[1907, ch. 187. § 5.]
It shall be the duty of said deputy commis§ 616. Expenses, how paid.
sioner and special sheriffs to exercise all the powers herein conferred when,
where, and as directed by said enforcement commissioner, and they shall
be paid all the actual expenses occasioned by. the performance of such
duty and in addition thereto the said deputy commissioner shall be paid
the sum of five dollars per day and the said special sheriffs each the sum
of three dollars per day, and they shall at such time as may be fixed by
the enforcement commissioner present their accounts for approval to him
and after approval the same shall be subject to payment by the state from
money in the treasury not otherwise appropriated. [1907, ch. 187, § 6.]
There shall be taxed for said enforcement com§ 617. Taxation of costs.
missioner and said deputy commissioner, as costs in all actions in which either
of them appear, the same fees as are allowed to be taxed for state's attorneys
under the provisions of the laws of this state prohibiting the unlawful manufacture and sale of intoxicating liquors, and there shall be taxed for said
special sheriffs the same -fees as sheriffs and witnesses have heretofore been
entitled to receive, all of which fees shall be paid directly to the state
-

treasurer.
[1907, ch. 187. § 7.)
§ 618. Powers where local authorities fail to enforce law. The said enforcement commissioner, upon being satisfied that the local authorities fail to
enforce the law against the manufacture and sale of intoxicating liquors in
any county, city, village or town of this state, shall, subject to the limitations
of section two hereof, with the aid, assistance and co-operation of the said
deputy commissioner and one or more of such special sheriffs, enforce said
laws.* [1907, ch. 187, § 8.]
§ 619. Local officers not relieved of duty. Nothing in this act shall in any
way relieve the sheriffs or the municipal officers of states, towns and villages
or the state's attorney for any county of the duties devolving upon them
for the enforcement of the law against the manufacture and sale of intoxi-

cating liquors.
[1907, ch. 187, § 9.
Whenever in the
§ 620. Removal from office.

judgment of the governor
enforcement commissioner is negligent in the performance of his duty,
authorized to remove
and
he
is
hereby
the
governor,
of
duty
said enforcement commissioner from office. [1907, ch. 187, § 10.]
§ 621. Office suspended, when. Whenever in the judgment of the governor
the enforcement commissioner is no longer necessary, he is authorized to
remove him from office, and the office shall thereby be suspended until the
aaid
it

shall be the

151

POLITICAL CODE.

§§ 621-626

governor of this state deems his services are again required.

Public Boards.
[1907, ch. 187,

§ 11.]

There is hereby appropriated the sura of eight
§ 622. Appropriation,
thousand dollars out of any funds in the treasury not otherwise appropriated, to defray the expense of carrying out the provisions of this act.
[1907, ch. 187, § 13.]
Article

28.

— Commissioners of Noxious Weeds.

See further as to noxious weeds, sections 2002, 2003, 2S1 7-2823.
§ 623. Public nuisance. All Canada and sow thistles and quack gTass are
hereby declared to be and the same are a public nuisance, and the board

of township supervisors in organized townships, and the board of county
commissioners for unorganized townships are hereby empowered to destroy
the same as hereinafter provided.
[1909, ch. 231, § 1.]
§ 624. Commissioner appointed. There shall be appointed by the board
of township supervisors in all organized townships, and by the board of
county commissioners in all unorganized townships, for each township or
election precinct, and by the city council of any city, or by the board of
trustees of any town or village, as the case may be, some competent person,
44
to be styled
Commissioner of Noxious Weeds," who shall take the oath
required of township officers, and shall hold his office for the term of one
year, and until his successor is appointed and qualified, and who shall receive
for his compensation the sum of three dollars a day for each day necessarily
spent in the performance of his duty. The board of appointment may, at
any time, for good cause, remove the commissioner from office and appoint
his successor to serve the remaining portion of his time, and it shall be the
duty of said board to strictly enforce all the provisions of this article, and
they shall have the same power as the commissioner of noxious weeds in discharging such duty. [1909, ch. 231, § 2.]
§ 625. Duties of commissioner. The commissioner of noxious weeds shall
diligently examine and investigate into the existence and introduction of
Canada and sow thistles and quack grass in his township or precinct, and if
any are found growing therein he shall take charge of all such as are growing
upon the highways and uncultivated lands, and prevent the same from going
to seed, or otherwise spreading, and he shall carefully investigate and ascertain the best practicable methods for their destruction and he shall persistently
apply at proper times such remedy or treatment as he shall deem best calculated to prevent their spread and to eradicate the same, and he shall serve upon
all persons, partnerships, firms, corporations and associations owning or controlling any lands where such noxious weeds are growing, written notice to
destroy the same within a time specified in said notice. [1909, ch. 231, § 3.]
§ 626. Treatment of thistles and quack grass on cultivated land. Taking
possession. Appeal. In case said thistles and quack grass are found growing
upon cultivated lands, the commissioner shall consult and advise with the
owner, agent or occupant thereof as to their treatment, and if the said commissioner shall deem it necessary and expedient for him to fully control the
same, he shall agree with the owner, agent or occupant as to the boundaries
of the tract so infected which it is expedient for him to control for the purpose of destroying such noxious weeds and he shall mark the same by stakes
and thereafter such infected tract, or as much as from time to time remains
infected, shall be managed and controlled by the said commissioner for the
purpose of destroying said thistles and quack grass, and for so long a time
as it may be necessary to complete such work. In case the commissioner
and the owner, agent or occupant of said land cannot agree as regards the
propriety of the commissioner controlling such tract, or the boundaries of
the same* then the commissioner shall proceed to stake out or mark such
boundaries as he deems proper, and file a description of such tract and a
1.'.2
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record of his proceedings with the town clerk in organized townships or
county auditor in unorganized townships. The owner, agent or occupant of
the land may, if he feels aggrieved, appeal from such decision of the commissioner within five days to the township supervisors or to the county commissioners, as the case may be, by filing written notice of appeal with the
township clerk or county auditor, as the case may be, and thereupon such
board shall proceed within five days to review the same, and to hear the reason
for and against the decision of the commissioner, and a majority of such board
of appeal shall decide as to the propriety of taking possession of the tract
alleged to be infected, and if they decide to take such possession, shall also
determine the boundaries of the same, and shall direct said commissioner to
exterminate said thistles and quack grass without unnecessarily depriving
the owner of the land of any legitimate use and enjoyment of the same, not
interfering in any way with the destruction of such thistles and quack grass,
and the owner or occupant of said land shall pay all cost and expense of labor
for said extermination, which shall not exceed the sum of one hundred dollars
for each one hundred and sixty acres, or fraction thereof, in any one year, without the written consent of the supervisors of said township or county commissioners, as the case may be, and that the sum so expended shall be a lien upon
said tract so infected; and if the owner or occupant shall not pay the same
to said commissioner on or before the first Monday of December following,
the commissioner shall certify under oath to the county auditor the amount
so due on each tract and it shall be the duty of said commissioner to collect
the same in a civil action and cover the same into the general fund of the
;

respective districts.
[1909, ch. 231, § 4.]
§ 627. Salary of commissioner. It shall be the duty of the board of township supervisors or the board of county commissioners as the case may be, to
pay out of the general fund the salary of the commissioner of noxious weeds,
and all expenses and disbursements incurred under the provisions of this
article,

upon

verified vouchers

duly audited and approved.

[1909, ch. 231,

§ 5.]

§ 628. Prosecutions. It shall be the duty of the commissioner to prosecute
on complaint with the proper authorities, any person or corporation who shall
violate any law now existing or which shall hereafter be passed on the subject of Canada and sow thistles and quack grass. [1909, ch. 231, § 6.]
§ 629. Report of commissioner. The commissioner shall annually before
the first day of December, make a written report to the supervisors of the
township or to the county commissioners, as the case may be, which report
shall be filed with the town clerk or the county auditor. The report so filed
shall be publicly read at the next regular meeting of such board. Said report
bhall state:

First: Whether there are or
grass growing in the town or
Second If any are growing,
introduced.
Third: A detailed statement
:

are not any
precinct.

where and

Canada or sow

to

thistles.

or quack

what extent and when and how

of his treatment of each infected tract with

cost and result.

Fourth He shall report such other matters, as may be required of him by
the board of township supervisors, or by the county commissioners, as the
case may be.
Fifth He shall state his views on the further treatment of each infected
tract and make such suggestions and recommendations as he may deem proper
:

:

and

useful.

[1909, ch. 231, § 7.]

§ 630. Enforcement of article. All officials charged with the enforcement
of this article shall have the right and may go upon lands infected, or which
they believe to be infected, with Canada or sow thistles or quack grass, for
any purpose necessary for such enforcement. All officials charged with the
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enforcement of this article who neglect or refuse to carry out the provisions
of this article shall be deemed guilty of a misdemeanor and upon conviction
[1909, ch. 231,
shall be fined not less than ten nor more than fifty dollars.

§8.J
§ 631. Land owners. Any person, partnership, firm, corporation or association who after due notice, shall neglect or fail to cut down, dig up, destroy
or take other certain means of exterminating Canada and sow thistles or
quack grass, or prevent the same from going to seed, that may at any time
be growing upon any lands owned or controlled by them, shall be liable for each
offense in a sum not less than twenty -five dollars, nor more than one hundred
dollars, to be recovered in a civil action by the commissioner of noxious weeds
and to cover the same into the general fund of the respective districts. [1909,
ch. 231, § 9.]

Ahticlk

29.

— Panama

Exposition Commission.

§ 631a. Commission created. There is hereby authorized a commission to
known as the Panama Exposition Commission, to represent the state of
North Dakota at the Panama-Pacific International Exposition at San Francisco, California, to be held in nineteen hundred and fifteen and celebrate the
completion and commercial use of the Panama Canal. [1913, ch. 39, § 1.]
§ 631b. Constitution and organization. The commission hereby authorized
shall consist of seven members, and shall be the governor, the commissioner
of agriculture and labor, and five civilians of the state to be appointed by the
governor. Said commission shall encourage and promote a full and complete
exhibit of the commercial, educational, industrial, artistic and other interests
of the state and its citizens, at such exposition and celebration, and shall provide, furnish and maintain during the exposition a building or buildings for
a state exhibit and for the official headquarters of the state and for the comfort and convenience of its citizens and exhibitors.
This commission shall,
within thirty days after its appointment, and upon notification by the secretary of state, convene in the city of Bismarck, and elect a chairman and vice
chairman, and perfect its organization for the transaction of the duties
devolving upon it by reason of this article. [1913, ch. 39, § 2.]
§ 631c. Expenses. Secretary and other clerical assistance. The members
of the commission shall receive no compensation for their services, but shall
be entitled to the actual necessary expenses incurred while in discharge of
duties imposed upon them by the commission. Such commission may appoint
a secretary and fix his compensation for all services to be performed in carrying out the provisions of this article, and the commission may also provide
for such other clerical assistance and office facilities in this state or in San
Francisco, as it deems necessary, but no salaries or expenses shall be incurred
for a longer period than ninety days after the close of the exposition.
[1913,
be

ch. 39, § 3.]
§ 631d.' Appropriation.

Report of disbursements. The sum of thirty-five
thousand dollars or so much thereof as may be necessary for the accomplishment of the above specified purposes, is hereby appropriated out of any moneys
in the treasury, not otherwise appropriated, for the purpose of this article.
Of the moneys hereby appropriated, five thousand thousand dollars shall be
available in nineteen hundred and thirteen; twenty thousand dollars shall

.

be available in nineteen hundred and fourteen, and the balance thereof shall
Such money shall be paid by
*)e available in nineteen hundred and fifteen.
the state treasurer on the warrant of the state auditor issued upon a requisition
signed by the chairman and vice chairman of the commission, accompanied
by an estimate of the expenses for the payment of which the money so drawn
is to be applied.
Within ninety days after the close of the exposition, such
commission shall make a verified report to the governor of the disbursements
made by it. No indebtedness or obligation shall be incurred under this article
in excess of the appropriation herein made.
[1913, ch. 39, § 4.]
i.'i
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§ 631e. Report of proceedings. The commission shall, as requested by the
governor, from time to time, render to him reports of its proceedings. £1913,
ch. 39, § 5.J

CHAPTER

6.

6TATE OFFICERS AND BOARDS.
Abticle

1.

2.
3.
4.
5.

6.
7.

Miscellaneous Provisions, §§ 632-645.
Vouchers Filed to be Consecutively Numbered and Paid,
Contingency Fund, §§ 647-651.
Clerk Hire for State Officers, §§ 052, 653.
Appropriations, General, §§ 653a-653i.
Standing Appropriations, §§ 654-658.
State Engineer, §§ 658a-6.ri8c.

§ 646.

Article 1.— Miscellaneous Provisions.
§ 632. Beginning and end of fiscal year. The fiscal year for the state shall
commence the first day of July and end on the thirtieth day of June in each
year, and all reports required annually or biennially by any state officer shall
be made to and include the thirtieth day of June preceding, and all accounts
of said officers shall be closed and balanced to that date, except where otherwise specifically prescribed by law. [R. C. 1905, § 375 1893, ch. 67, § 1 R. C.
;

;

1899, § 302.]
St* also as to reports bv state officers, sections 95, 97, 98.
Fiscal vear ends June :fo.
Carter v. State, 9 S. D. 423, 69 N. W. 523; Meade Co.

v.

Reeves, 13 S. D. 193, S2 N. \V. 051.

state boards to make
reports.
It shall be the duty of every head of all state institutions and state
required
boards to set forth, in their annual or biennial report
by law, a list
of all persons in the employ of the institution or board, which list shall give
the name of each person drawing a salary at such institution, or from such
board, the amount of salary and other emoluments drawn, the fund or funds
from which drawn, and the number of installments per annum in which such

§ 633.

Duty of the heads of

state institutions

and

is drawn.
[1913, ch. 245, § 1.]
See also as to reports, sections 95, 97, 98.

salary

§ 634. Exemption from operation of preceding section. Section 73 of the
Revised Codes of 1905 shall not operate to affect section 633 herein. [1913.
ch. 245, § 2.]
On the tame day tbat the foregoing sections 633 and 634 were enacted, section 73 of
the Revised Codes of 1905 was amended, and as amended it constitutes section 95 in this
compilation.

§ €35. Appropriations, when available. All appropriations made for the
maintenance of the state institutions or other purposes by the legislative
assembly shall become available on the first day of July next succeeding their
enactment, unless otherwise specifically prescribed by law. [R. C. 1905, § 376
1893. ch. 67, § 2; R. C. 1899, § 303.]
§ 636. Penalty for failure to make reports. Any public officer who is required to make an official report to any other officer, or board, who willfully
neglects to make such report at the time and substantially in the manner
required by law, shall forfeit and pay to the state a penalty of not less than
twenty dollars nor more than five hundred dollars, to be recovered from such
delinquent officer, or from him and the sureties upon his official bond. [R. C.
3 $05. § 377
1890, ch. 118, § 1 K. C. 1895, § 304.]
§ 637. Attorney-general to prosecute. Upon the willful neglect of any public
ofn^er to make any report required by law it shall be the duty of the officer
or board to whom such report should be made promptly to notify the attorneygt-iieral of such failure to report, whose duty it shall be to investigate the
;

;
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neglect of duty complained of; and, if in his opinion the officer has not a
sufficient excuse for such failure, the attorney-general shall prosecute sueh
[R. C. 1905, § 3/8;
officer for the recovery of the penalty above provided.
1890, ch. 118, § 2; R. C. 1899, § 305.]
Penalty. Every state officer or deputy state officer
§ 638. Record of fees.
required by section 84 of the constitution of this state, or by any provision of
the laws of this state to cover into the state treasury all fees and profits arising
from such office, shall keep a record of all such fees or profits in a hook kept
for that purpose, which book shall be the property of the state. They shall
report to the state treasurer monthly the amount of fees or profits received,
verified by oath, and at the same time pay the amount of such fees or profits
to the treasurer, taking duplicate receipts therefor, one of which shall be filed
with the state auditor forthwith, and the auditor shall charge the treasurer
with the amount thereof. Any person violating the provisions of this section
shall be deemed guilty of a misdemeanor, and upon conviction shall he fined
in the

sum not

less

than

fifty dollars,

nor more than one hundred dollars, in

the discretion of the court wherein he is convicted. [R. C. 1905, § 379; 1MX),
ch. 183, § 7; 1891, ch. 1, § 2; R. C. 1899, § 327; 1901, ch. 95.]

On duty of superintendent of public instruction to pay into treasury unexpended balance of fund derived from examining fees. State v. Stockwell, 28 N. IX 70, 134 X. W.
7G7.

Time

for covering into state treasury. All fees and profits arising
offices, which are required by law to be paid into tinstate treasury, shall be covered into the state treasury at the end of each

§ 639.

from any of the state
month.

[1913, ch. 168.]

Apportionment of moneys belonging to counties, how made. The
apportionment of all moneys paid into the state treasury, any part of which
is required by law to be paid to the several counties or to municipal corporations, shall be made by the auditor and treasurer, and each shall keep an
account with such counties or corporations, crediting them with all such apportionments and charging them with all sums paid to them. The auditor shall
draw an order on the state treasurer for the amount so credited, and forward
the same to the county treasurer of such county or the clerk of such corporation, and at the same time send a written notice to the county auditor or clerk
of such corporation, stating the amount so apportioned.
[R. C. 1905, § 380
§ 640.

1890, ch. 183, § 8; R. C. 1899, § 328.]
§ 641. Moneys, how paid from treasury.

Moneys shall be paid from the
upon the warrant or order of the auditor, and each warrant
upon what fund or from what apportionment it is to be paid
provided, however, that the treasurer may redeem outstanding bonds or pay
interest on bonds when due without the auditor's warrant, retaining such bond
or interest coupon as his voucher for such payment until the next succeeding

state treasury only
shall specify

settlement.

[R. C. 1905, § 381 ; 1890, ch. 183, § 9; R. C. 1899, § 329.]
Contract between school board and teacher is not void merely because, at date of conSchafer t. Johns, 23 N. D. 593, 42
L.R.A.(N.S.) 411, 137 N. W. 481.

tract, teacher did not hold teacher's certificate.

§ 642. Account current between auditor and treasurer. The auditor shall
keep an accurate account current with the treasurer, charging him with all
moneys received and crediting him with all sums paid out upon the surrender
of the vouchers for such payments.
[R. C. 1905, § 382; 1890, ch. 183, § 10;

R. C. 1899,

§ 330.]

The treasurer and auditor shall on the first
§ 643. Monthly statements.
day of °ach month have a full settlement of the business of the preceding
month, at which settlement the treasurer shall turn over to the'auditor all
i:,r.
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vouchers for payments made by him, taking the auditor's receipt for the same.
(R. C. 1905, § 383; 1890, ch. 183, § 11; R. C. 1899, § 331.]
§ 644. Separate accounts with the several appropriations. The auditor and
treasurer shall keep a separate account with the several appropriations made
by the legislative assembly, and also with each fund created by the sale of
bonds and each permanent or current fund created by law.
[R. C. 1905,
§ 384; 1890, ch. 183, § 12; R. C. 1899, § 332.]
§ 645. Auditor and treasurer to procure books, blanks, etc. The auditor
and treasurer are authorized and empowered to procure the necessary books
and blanks to enable them to comply with the provisions of this article. [R. C.
1905, § 385; 1890, ch. 183, § 13; R. C. 1899, § 333.]

Aim cle

2.
Vouchers Filed to be Consecutively Numbered and Paid.
Vouchers and warrants, how numbered. All vouchers which shall
be presented to the Btate auditor for any bills, claims or accounts against any
funds in the treasury of this state, shall be numbered consecutively against
such fund by the state auditor, in the order in which they shall be presented
and filed, and a record shall be kept of the same. All warrants, orders or
certificates, which shall be issued by the state auditor, for or upon any such
vouchers, and against any fund in the treasury of this state, shall be issued
consecutively and in the same order that the state auditor shall have received
the same, except when the appropriations made to any fund shall have been
exhausted; also for state officers' salary and clerk hire. Each voucher .shall
show the post office address of the person in whose favor said warrant shall
be made, and the state auditor shall mail said warrant to the address as given
its soon as issued
provided, that none of the provisions of this section shall
apply to moneys in the treasury appropriated for the maintenance of the
state capitol provided, further, that the salary and expenses of the legislative assembly shall not be subject to the provisions of this section. [R. C. 1905,

§ 646.

;

;

§

3S6; 1899, ch. 170; R. C.

189!). §

Article

3.

338d; 1901, ch. 210.]

— Contingency

Fund.

§ 647. Appropriation. Contingency fund. There is hereby annually, on the
first Tuesday in January, appropriated out of any moneys in the state treasury
not otherwise appropriated, the sum of five hundred dollars for the establishment and maintenance of a contingency fund to be drawn upon by the state
auditor at the direction of the executive, for the transaction of such state
business or the payment of such state obligations as are not otherwise provided
for, and as, in the opinion of the executive, are wise or necessary.; provided,
that if on the first Tuesday in January of any year there shall remain a balance
of cash on hand in such fund, then only such sum shall be appropriated in that
year as shall be necessary to complete the total of five hundred dollars. [R. C.
1905, § 387; 1899, ch. 66; R. C. 1S99, § 338a.]
§ 648. Moneys, how accounted for. The governor shall, in all cases whe*
directing the issuance of any warrant upon the contingency fund hereinbefore
provided, file with the state auditor a written and itemized statement of the
material, services or other consideration in payment of which such warrant
is ordered drawn, together with the names of person or persons in whose
favor the warrant is so ordered and shall certify that the material, services or
otLer consideration therein named are necessary and proper matters for settlement from this fund, and that the amounts charged therefor are proper and
right; and the auditor shall file such statement and certificate as his authority
for issuing the warrant therein directed.
[R. C. 1905, § 388; 1899, ch. 66;
R. C. 1899. § 338b.]
§ 640. Appropriation to promote immigration. There is hereby appropriated, annually, the sum of five hundred dollars, or bo much thereof as shall
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be needed, out of the general funds of the state treasury, not otherwise appropriated to be used by the commissioner of agriculture ami labor in getting
out maps and other printed matter for the purpose of promoting and inducing
immigration into the state of North Dakota. The commissioner of agriculture and labor shall make a verified and itemized statement of his expenses
and disbursements incurred under the provisions of this section and file the
same with the state auditor, who shall thereupon issue his warrant on the state
treasurer therefor. [B. C. 1905, § 389; 1S99, eh. 101; 11. C. 1899, § 338c]
See appropriation for promotion of immigration and preamble to the same, Laws 1009,
ch. 142.
And see section 1G7 herein.
§ 650. Appropriation. Contingency fund. There is hereby appropriated
out of any moneys in the state treasury not otherwise appropriated, at the date
on which this act [§§ 650, 651] becomes operative and annually on the first.

Tuesday

in

January thereafter, the sum of

five

hundred dollars for the estab-

lishment and maintenance of a contingency fund to be drawn upon by the
state auditor at the direction of the commissioner of insurance for the transaction of such business or the payment of such obligations as are not otherwise provided for, and as, in the opinion of the commissioner of insurance, are
wise or necessary; provided, that if on the first Tuesday in January of any
year there shall remain a balance of cash on hand in such fund, then only
such sum shall be appropriated in that year as shall be necessary to complete
the total of five hundred dollars.
[1913, ch. 27, § 1.]
§ 651. Moneys, how accounted for. The commissioner of insurance shall,
in all cases when directing the issuance of any warrant upon the contingency
fund hereinbefore provided, file with the state auditor a written and itemized
statement of the material, services, or other consideration in payment of
which sueh warrant is ordered drawn, together with the names of person or
persons in whose favor the warrant is so ordered, and shall certify that
the material, services or other consideration therein named arc necessary
and proper matters for settlement from this fund, and that the amounts
charged therefor are proper and right and the auditor shall file such statement and certificate as his authority for issuing the warrant therein directed.
;

[1913, ch. 27, § 2.]

Article

4.

— Clerk

Hire for State Officers.

Clerk h re allowed and fixed. Appropriation. The following amounts
are hereby fixed and allowed for clerk hire of the several state offices hereinafter mentioned, which sums, commencing January first, 1905, shall be paid
in monthly payments on the warrant of the state auditor:
(lovei nor's office
for private secretary, stenographer, messenger, and sueh
other employes as may be necessary, three thousand dollars per annum.
Secretary of state's office, three thousand nine hundred dollars per annum.
State auditor's office, five thousand seven hundred dollars per annum.
Treasurer's office, five thousand dollars per annum.
Superintendent public instruction's office, four thousand dollars per annum.
Commissioner agriculture and labor's office, two thousand seven hundred
dollars per annum.
Attorney-general's office, four thousand dollars per annum.
Commissioner of insurance's office, three thousand six hundred dollars per
§ 652.

:

—

annum.
State bank examiner's
dollars per
Clerk of

office,

annum.
supreme court's

for stenographer

office,

and

office clerk,

one thousand

one thousand two hundred dollars per

annum.
Secretary of state's office, for care and custody of state libraries, one
thousand dollars per annum.
State weather bureau's office, six hundred dollars per annum.
I
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Deputy commissioner of university and school lands, one thousand eight
hundred dollars per annum.
Secretary of the board of railroad commissioners, one thousand dollars per
annum.
Provided, that the chief deputy in the several offices enumerated shall
receive out of the sums herein provided for an annual salary of one thousand
eight hundred dollars per annum; and provided, further, that all clerical
appointments shall ni-st be referred to the governor for his approval.
There
Is hereby annually appropriated out of any money in the state treasury not
otherwise appropriated a sura of monev sufficient to carry out the provisions
of this article.
[R. C. 1905, § 390; 1891, eh. 9, § 2; 1897, ch. 24; It. C. 1895,
§§ 334, 335; 1903, ch. 186; 1905, ch. 18.]
In Mition b0:.f, Uie foregoing .section G52
inun- diate'v preceding section <".">;ia.

is

partly repealed.

Sec note under article 5

:

onal clerical assistance in state offices.
That the state auditin their discretion, from time to time as the necessity therefor
them, authorize the employment in the different state offices
of clerical assistance to enable the different state officers to
properly fulfill their duties.
The said state auditing board shall act on
written applications only, which application shall be signed by the state officer
desiring the additional clerical assistance, giving the name of the party desired
to be employed, the probable time of such employment and the salary that
should be paid such person.
On receiving such written application the said
board shall, by resolution, duly entered in the minutes of their proceedings,
approve or disapprove the said request, state the person authorized to be
employed, the duration of such employment, the salary to be received and
Miuh other and further directions as to said board may seem proper. On
receipt of a duly certified copy of such resolution the state auditor is authorized
to draw his warrant on the state treasurer from time to time for the sum
authorized to be paid and a sufficient appropriation to cover the same out of
any funds in the state treasury is hereby made. [1907, ch. 49.]
§ 653. Addit
ing board may,
may appear to
at the eapitol,

foregoing was a joint resolution, concluding with an emergency clause, and ap1 he
proved by tlie governor. As to the constitutional validity of a joint resolution, consult
the following: Kortli Dakota Constitution, sections 5S, 50; 2 L.R.A. 612. note; 4 L.R.A.
65, note: Olds v. State Land Office Comrs.. 1^.4 Mich. 442, 86 N. W. 056, 96 N. W. :.0S;
Fmith v. Jennings, 67 S. C. 324, 45 S. K. 821; Swann v. Buck, 40 Mias. 268; Werkos v.
Galveston, 21 Tex. Civ. App. 102, 51 S. \V. 544; Collier & C. Lithographing Co. v. Ilcnd.-rson, 18 Colo. 259, 32 Pac, 417; Mullan v. State, 114 Cal. 578, 34 L.R.A. 262, 46 Pac.
670.

Article

5.

Appropriations, General.

Laws 1913, ch. 41, appears in the authenticated volume of Sessions Laws of that year"
under the heading "Appropriations, General." It is termed " the so-called budget bill
Its
in a veto message, Laws 1913, ch. 6, and constitutes sections 653a-653i herein.
title reads as follows:
"An Act to Appropriate Money for the Expenses of the State
Government and for Other Purposes; to Repeal Section 1737 of the Revised Codes of
1905, as Amended by Chapter 1 of the Session Laws of 1911, Chapter 73 of the Session
Laws of 1909, Chapter 195 oT the Session Laws of 1909, Chapter 2S4 of the Session Laws
of 1911. and Sections 1295 and 129S of the Revised Codes of 1905 and Section 1296 of
the Revised Codes of 1905, as Amended by Chapter 31 of the Session Laws of 1909. so
far as ti e Samo Relates to Appropriations: Chapter 186 of the Session Laws of 1907;
Sections 1287, 1288 and 1289 of the Revised Codes of 1905, as amended in Chapter 148
of the Session Laws of 1909; Chapter 175 of the Session Laws of 1911 and to repeal all
Acts

in

so far as they conflict with the Provisions of Tins Act; Specifying the
the

and Time
in

for Which Such Appropriations Shall be Available, and Providing
Which the Appropriations Herein Made Shall be Paid."

Amount
Manner

Apart from appropriations of stated amounts, the " budget bill " above mentioned,
contains some provisions that will remain in force until the appropriations expire July 1,
1915. Some ox the express repeals enumerated in section 653i, as well as in the title of
the act, are not limited to appropriation provisions in the repealed laws, but are in
terms absolute, as are some of the repeals in section 653e. Whether the whole or any
part of Borne of the laws thus repealed will revive at the expiration of the period covered
by the appropriations, viz., July 1, 1915, may be a debatable question. See, for example,
In Cola" provision unqualifiedly repealed, that is mentioned in the note to section 5*2.
lins v. Smith, 6 Whart. 294, 36 Am. Dec. 228, Chief Justice Gibson writing the well-con159
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sidered opinion, it was held to "be the rule at common law that " the expiration of a
Btatute l»y its own limitation ipso facto revives a statute- wM.h had been repealed and
Bupplied by it." See also 1 Fed. Stat. Anno, exxv, note 3. This conclusion was deduced
from " an admitted rule of the common law that the repeal of a repealing statute revive*
the original,"
a rule expressly abrogated, however, in section 4310, such abrogation
extending perhaps to an expiring statute by virtue of the liberal construction expressly
required in section 4319. On the other hand, it is to be observed that whenever such
statutory provision abrogating the common law rule appears in the Revised Codes of
1895, which is the only compilation that has been enacted by the legislative assembly, it
is expressed to be the rule of construction for " this code," i. e., the " Political " or
other code in which it is placed, and has never been enacted as a rule applicable to the
Session Laws, and therefore the statutory rule docs not explicitly apply to any Session
Ii»w8 that are not by their terms assigned to any particular code. Furthermore, the
section abrogating the common-law rule is omitted, possibly by inadvertence, not only
in the Probate Code and the Justices' Code, but also in the Penal Code, and many provisions in the Session Laws can be as appropriately placed in the Penal Code as in the
"
Political Code; for the chapter in the latter code which deals with " Police of the State
(si-ctions 2I96-317G herein) teems with penal provisions.

—

§ 663a. Appropriation. The suras hereinafter stated, or so much thereof
may be found necessary, are hereby appropriated out of any state moneys
purposes named in the following sections of this act
[sections 653d-653g], to be available in such sums and for the time specified.
[1913, ch. 41, § 1.]
§ 653b. How appropriations snail be paid. The appropriations hereinafter
named shall be paid out by the state auditor only on vouchers fully itemized
and sworn to, when approved by the state auditing board, provided that the
salaries of the elected officials shall be paid without requiring the filing of any
voucher. [1913, ch. 41, § 2.]
§ 653c. Changes made by other laws. In any instance where another law
provides, or pretends to provide, for certain expenses, it shall be stated what
law is being changed, and the section or chapter shall be named, and the
intended change stated.
[1913, ch. 41, § 3.]
It is well settled and very obvious that one legislature has no power to bind a subsequent legislature, even as to the form of expressions to be used in repealing or modify-

as

in the treasury, for the

''

Humes v. Janesville, 100 Wis. 360, 76 N. W. 481.
§ 653d. Salaries ot elected officials. The following sums are appropriated
for salaries of the elected officials named, for the period beginning July 1,
1913, and ending July 1, 1915:
Governor
$10,000.00
Lieutenant governor
2,000.00
Secretary of state
6,000.00
State auditor
6,000.00
State treasurer
6,000.00
Commissioner of insurance
6,000.00
Attorney-general
7,200.00
Superintendent of public instruction
6,000.00
Commissioner of agriculture and labor
6,000.00
Judges of supreme court (5)
50.000.00
Judges of district courts (12)
96,000.00
Railroad commissioners (3)
12,000.00
[1913, ch. 41, §4.]
§ 653e. Salaries of appointed officials. The following sums are appropriated
for salaries of the appointed officials named, for the period beginning July
first, 1913, and ending July first, 1915, to be paid on sworn vouchers filed
monthly with the state auditor:
Adjutant-general (repeals section 1737, Revised Codes of 1905, and chapter 1. Session Laws of 1911) [See section 2360a herein], $3,600.00.
Clerk of supreme court (repeals chapter 73, Session Laws of 1909).
ing a prior statute."

$4,000.00.

Supreme court reporter (repeals section 461, Revised Codes of 1905,
salary shall cover expense of office), $3,000.00.
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Secretary of railway commission (repeals chapter 195, Session Laws of
1909), $4,000.00.
Dairy commissioner (this salary in addition to appropriation in chapter 4,
Session Laws of 1911), $4,800.00.
State law librarian (repeals chapter 284, Session Laws of 1911, as to appropriation only), $2,400.00.
State oil inspector (as provided in chapter 171, Session Laws of 1909),
$5,000.00.
State examiner (named in chapter 215, Session Laws of 1909), $6,000.00.
Assistant attorneys-general (2) (salaries named in chapter 219, Session
Laws of 1909), $10,000.00.
State board of health (superintendent) (salary named in section 256,
Revised Codes of 1905), $2,400.00.
High school inspector (as named in chapter 46, Session Laws of 1911),
$4,000.00.

Inspector rural and graded schools (as
of 1911), $4,000.00.

named

in chapter 35, Session

Laws

[1913, ch. 41, § 5.]

In the appropriation paragraph for the high achool inspector the reference to Laws
1911, ch. 46, is erroneous. Probably the reference intended ia LawB 1911, ch. 267, g 2,
which as amended in 1913 constitutes section 1433 herein.
§ 653f. Clerk hire for the state departments, names following. The following named amounts are hereby appropriated for clerk hire in the departments
and offices specified. This clerk hire shall be paid only on sworn vouchers,
approved by the heads of the departments, and approved by the state auditing
board. The appropriations following are for a period of thirty (30) months,
beginning with January 1, 1913, and ending July 1, 1915. Section 390 of the
Revised Codes of 1905 is repealed only so far as it shall pertain to the amounts

appropriated for each
Governor's office
Secretary of state

office

$8,7,"i0.00

28,000.00
17,000.00
17.000.00
12,000.00
6,000.00
17.000.00

State auditor
State treasurer

Commissioner of insurance
Attorney-general
Superintendent of public instruction
Adjutant-general (repeals chapter 1, Session
Supreme court (clerk's office)
Stenographers (supreme court) (4)
Commissioner of agriculture and labor

Laws
1

of 1911)

3,7.">0.OO

3,000.00
11,2~>0.00

11,250.00
[1913, ch. 41, § 6.]
§ 653g. Appropriations for miscellaneous expenses. The following amounts
are appropriated for the purposes stated, and shall be for a period of thirty
(30) months, beginning on the first day of January, 1913, and ending on the
first day of July, 1915. All bills against the following appropriations shall
be fully itemized, sworn to by the person filing, and filed with the state auditor
for the approval of the auditing board if found correct, and a proper charge
Receipted sub-vouchers for all payments
against any of the accounts named.
of one dollar or more shall be taken and filed with the expense bill
attorney-general
(to cover necessary traveling
expense
of
the
For legal
expenses of attorney-general and assistants, as intended by section 127 [125],
Revised Codes of 1905), $6,000.00.
For expenses of the supreme court (for postage, express, telegrams, stationery and other miscellaneous expenses of the clerk and members of the
supreme court), $2,000.00.
Expenses of state oil inspector (to cover all miscellaneous office expense of
the inspector and deputies, not to include salaries of deputies), $7,000.00.
Transportation of patients to hospital for insane (chapter 275, Session Laws
11

'
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of 1911 [sections 3521, 3522 herein], shall not govern in charging for t<:r>
portation of patients; charges shall be the same as provided in section litiOLJ,
Revised Codes of 1905 [section 3515 herein]), $30,000.00.
Transportation of convicts to reform school (same laws as is stated above
to cover transportation of insane shall hold with transportation of convicts
to reform school), $3,000.00.
Transportation of convicts to penitentiary (seme law and rule shall hold
with transportation of convicts as is hereinbefore provided with regard to

patients to hospital for insane), $10,000.00.
Per diem trustees: Agricultural college (section 1104, Revised Codes of
1905 [section 1608 herein]). $3,000.00.
School of forestry (section 2131. Revised Codes of 1905 [R. C. 1905, § 1231,
which is section 1674 herein]), $700.00.
State university (section 1056, Revised Codes of 1905 [section 1555 herein]),
$1,100.00.
Live stock sanitary board (chapter 169, Session Laws of 1911 [1907; section
2G78 et seq. herein]), it 900.00.
State library commission, for salaries and expenses, $20,000.00.
Prosecution escaped prisoners (as provided in section 6689 [8689], Revised
Cores of 1905 [section 9362 herein]), $500.00.
State law library, $5,000.00.
Stallion registration board (as provided in chapter 161, Session Laws of
1909 [section 2764 herein], expense trustees or members board), $400.00.
Traveling expense, clerk supreme court (as provided section 454, Revised
Codes of 1905 [section 730 herein]), $150.00.
Salary marshal supreme court (as provided in section 462, Revised Codes
of 1905 [section 738 herein]), $600.00.
Expenses judges district court while called to sit with supreme court judges
(as provided in chapter 176, Session Laws of 1911 [section 773 herein]),
$1,000.00.

Expense high school inspector (as provided by chapter 267, Session Laws
of 1911 [section 1433 herein]), $2,500.00.
List new taxable lands (as provided by chapter 292, Session Laws of 1911,
and Revised Codes of 1905 [section 2222 herein]), $2,000.00.
Board of experts, penitentiary (all expense of this board and salary and
expense of parole officer, as provided in Session Laws of 1911, chapter 226
[sections 10.955, 10.956, herein]). $f..000 00.
Public printing (to repeal chapter 186, Session Laws of 1907. This appropriation shall pay for printing public reports and documents, and printing
supplies of elected officials and their departments, and others not having
expense appropriations, where it is specifically provided their printing shall
be paid out of this fund). $100,000.00.
Maintenance of the capitol building (to pay janitor service, operation of
car line, power house, water supply, coal, executive mansion, furniture, postage
and other miscellaneous expense not provided for in special expense appropriations to other departments), $90,000.00.
[1913, ch. 41, § 7.]
§ 653h. Law shall become effective. This law [article] shall become effective
first. 1913, and at that time the state auditor shall have the authority to
credit the appropriations whieh are made for the period from January first,
1913. to the first of July, 1915. with such amounts as shall be due the appropriation for the full year 1913. This is provided for the reason that this is the first
time the general appropriations bill provided in section 62 of the constitution
of the state of North Dakota has been attempted, and some sections now in
effect, but vague as to appropriations, have been repealed, and it is essential
that there be a certain credit to take care of the payments of the year 191?.
[1913, ch. 41, § 8]

July
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§ 663i. Repeal. Section 1737 of the Revised Codes of 1905, as amended
by chapter 1 of the Session Laws of 1911: chapter 73 of the Session Laws <tf
1909 chapter 195 of the Session Laws of 1909 chapter 284 of the Session Laws
of 1911, and sections 1295, 1297 and 129S of the Revised Codes of 1005, and
section 1296 of the Revised Codes of 1905, as amended by chapter 31 of the
Session Laws of 1909. so far as the same relates to appropriations chapter
186 of the Session Laws of 1907; sections 1287, 1288 and 1289 of the Revised
Codes of 1905, as amended by chapter 148 of the Session Laws of 1909:
chapter 175 of the Session Laws of 1911, and all other acts in so far as they
contiict with the provisions of this article, are hereby repealed.
[1913, ch. 41,
;

;

:

§ 9.]

See also the repeals specified in section 65:ie, ami the recital of repeals in the
quoted in the note immediately preceding section i-V'.a.

Article

6.

— Standing

title

Appropriations.

for salaries of state officers.
§ 654. Annual appropriation. There is hereby annually appropriated out
of any funds in the state treasury not otherwise appropriated such sums as
may be necessarv to pav the salaries of the various state officers. [R. C. 1905.
1891, ch. 10, § 1*; R. C. 1899, § 336.1
§ 391
Unless otherwise provided by law the
§ 655. Salaries payable monthly.
state auditor is directed to draw his warrant for such salaries monthly as the
same become due. [R. C. 1905, § 392; 1891, ch. 10, § 2; R. C. 1899, § 337.]
:

Sec sections 653a,

6.>3b.

FOR MAINTENANCE OF PUBLIC OFFICES.

§ 656. Powers of board of trustees. Appropriation. The board of trustees
of public property is authorized and empowered to provide all necessary
furniture, fuel, lights, stationery, postage, express, freight, drayage, and all
other necessary supplies for the state offices and executive mansion and the
public grounds and parks connected therewith, and to make all m-cessary
repairs upon the eapitol building and executive mansion, and there is herrby
annually appropriated out of any money in the state treasury, not otherwise appropriated, the sum of thirty-seven thousand five hundred dollars,
or so much thereof as may be necessary to carry out the provisions of this
section, and the state auditor is empowered to draw his warrants for such
sums as shall be found due on account of claims or accounts against such
appropriation, upon approval thereof by the state auditing board, and upon
said approval the state treasurer is hereby directed to pay such warrants from
the general fund of the state. [1909, ch. 7; 1907, ch. 10; R. C. 1905, § 393;
1889, ch. 26; R. C. 1899, § 338; 1901, ch. 21 1903, ch. 28; 1905, ch. 17.]
Law* 1911, eh. 11. providts as follow*: " The board of trustee* of public property
is autl.orir.ed and empowered to make such repairs upon the eapitol building as may be
found necessary, and to defray tlie expi-nses incurred in making such necessary repairs,
there is hereby appropriated out of any moneys in the state treasury in the fund known
;

as permanent fund eapitol building not otherwise appropriated, the sum of twenty-live
thousand dollars, or bo much thereof as may be necessary: all claim* so incurred tn In*
audited and allowed by the state auditing board and warrants to be drawn upon said
fund by the state auditor and paid by the state treasurer out of said fund, a* otlier
warrants are paid."

§ 657. Claims against the state verified, how. No bill, claim, account or
against the state, except in cases of salaries fixed by law, shall be
audited, allowed or paid until a full itemized statement in writing shall be
filed with the officer, or officers, whose duty ,it may be to audit the same,
and where charges are made for money expended in the performance of official
duties, all items of one dollar or more shall be covered by a sub-voucher signed
ity the party to whom the money was paid.
The sub-voucher shall show the
date, at what place, and for what the money was paid. The sub-vouchers shall

demand

163

Digitized by

Google

POLITICAL CODE.

§§ G57-660

Offices

and

Officer*.

be forwarded with the statement and said statement shall be verified by the
oath of the party making it, substantially in the following form
State of North Dakota, f
sg
County of
J
I do solemnly swear that the within account and claim is just and true that
the money therein charged was actually paid for the purpose therein stated;
that the services therein charged were actually rendered and of the value
therein charged and that no part of such account, claim or demand has been
paid and that the goods therein charged were actually delivered and of the
value charged.
(Sign here)
Subscribed and sworn to before me this
day of
A. D. 190.
[1907, ch. 26, § 1; R. C. 1905, § 394; 1901, ch. 49.]
What claims are vulid demands against state. 42 L.R.A. 33.
§ 658. Exception. Section 657 shall not apply to charges for expenses as
a member of any board of trustees or management of any state institution,
except as to the form of oath prescribed. [1907, ch. 261, § 2.]
.

;

;

;

.

See sections 653a, G53b.

Abticle

7.

— State Engineer.

§ 658a. Custodian government plats. The state engine*er, with the approval
of the governor, is hereby authorized to receive and receipt to the secretary
of state for all field notes, maps, records and other papers appertaining to
land titles within the state of North Dakota, and for such other property and
records as were turned over to the secretary of state by the government on
July first, 1908, and the said state engineer shall be custodian of all the above
named property and for all other plats, field notes and records as may hereafter be turned over to the state by the government.
[1909, ch. 218, § 1.]
§ 658b. Care and custody. Suitable rooms shall be provided in the capitol
building containing vaults for fireproof protection and the safe keeping of such
records, and free access to any such field notes, maps, records, and other
papers for the purpose of taking extracts therefrom or making copies thereof
without charge of any kind, shall be allowed to all officers or employes of the
United States during office hours. [1909, ch. 218, § 2.]
§ 658c. Furnishing copies. It shall be the duty of the state engineer to
furnish on application exemplified copies of all maps, field notes and records
upon the payment to him of such fees for the copying and certifying such
field notes, maps and records, as may be prescribed by the governor, secretary
of state and attorney-general. All fees paid to the state engineer for copies
of plats, field notes and records shall be paid into the state treasury and placed
to the credit of the fund for the promotion of irrigation.
[1909, ch. 218, § 3.]

CHAPTER
Article

1.

2.
3.

7.

offices and officers.
Qualification for Office, §§ 659-682.
Vacancies and Supplying the Sami:. §§ 683-700.
Deputies, §§ 701-707.

Article

i.

— Qualification

for Officb.

§ 659. Civil officers to qualify. Except as otherwise specially provided, all
civil officers shall qualify substantially in the manner and form herein set
[R. C. 1905, § 400; R. C. 1899, § 339.]
forth.

Who
Who

are officers. 13 L.R.A. 177; 17 L.RJL 243.
are city officers. 14 L.R.A. 646.

Each civil officer elected by the
people or appointed by the governor or by any other authority provided by
§ 660. Certain officers to give bonds.
164
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except the governor and the officers and members of the legislative
judges of the supreme and district courts, county commissioners,
court stenographers, the mayor and aldermen in cities, the president and
trustees in villages, but including township treasurers, clerks, justices of the
peace and constables, shall, before entering on his duties, give a bond conditioned for the faithful and impartial discharge of the duties of his office
(naming it fully), and render a true account of all moneys and property of
every kind that shall come into his hands as such officer and pay over and
deliver the same according to law.
[R. C. 1905, § 401; 1887, ch. 47, § 24;
law,

assembly,

B. C.

1899, § 340.1

Fund created by payments required by
is

section 876, Code 1905 [section 1377 herein]
public fund, and superintendent of publie instruction is accountable for unexpended
State v. Stoekwell, 23 N. D. 70, 134 N. W. 767.

balance.

Oath of

§ 661.

civil officers.

Each

before enter-

civil officer in this state

upon the duties of his office shall take and subscribe the oath prescribed
section 211 of the constitution. Such oath shall be indorsed upon the back
of or attached to his bond, in case of an officer required to give bond, or indorsed upon the back of or attached to the commission, appointment or cering
in

of election, in case of an officer not required to give bond. [R. C. 1905,
402; 1890, ch. 105, § 1 ; R. C. 1895, § 341.]
The bonds of all state and district officers shall
§ 662. Approval of bonds.
be given to the state, shall be approved by the governor as to sufficiency, and
by the attorney-general as to form, and such bonds, and a duplicate original
tificate
§

of the oaths of all other such officers shall be deposited in the office of the
secretary of state. The secretary of state shall keep a book in which shall be

made a correct copy of such bond, which book shall be called the " bond
record," and, when such bonds have been recorded they shall be deposited
and kept on file in the office of the state treasurer, except the bonds of
the state treasurer, which shall be deposited with and kept on file in the office
of the state auditor.
The secretary of state and state treasurer on receipt of
such bonds shall issue a receipt therefor, and such receipt shall be filed in the
office of the state auditor.
The bonds of all county, township and municipal officers shall be given to the county
those of all county and municipal
officers under the county shall be approved by the state's attorney as to form,
and by the board of county commissioners as to sufficiency, and such bonds
and a duplicate original of the oaths of office of all other such officers shall be
filed with the county auditor, except the bond and oath of such auditor,
and the bonds and oaths of all county justices of the peace, which shall
be filed with the clerk of the district court for the county or judicial subdivision.
The bonds of township officers shall be approved by the chairman
of the board of supervisors of the township.
[R. C. 1905, § 403 1890, ch. 32,
§ 1; R. C. 1895, § 342; 1903, ch. 128.]
with

;

;

See

;

to bonds of various officers, section 193.

Where state's attorney has given bond approved by county auditor and served fifteen
months, commissioners cannot remove for failure to qualify. Howard v. Burns, 14 S. D.
N. W. 320.
Bond of county treasurer complying with statute except that it rune to county commissioners instead of county, is valid. Custer Co. v. Alvien, 7 S. D. 432, 64 N. VV/533.
Bond running to countv instead of state cnforcible in name of state for use of person
Injured.
State v. Barnes, 10 S. D. 306, 73 N. W. 80.
Fond created by payments required by section 876, Code 1905 [section 1377 herein]
is public fund, and superintendent of public instruction is accountable for unexpended
balance. State v. Stoekwell, 23 N. D. 10, 134 N. W. 767.
The bond of each state officer
§ 663. Amounts of bonds of various officers.
required to give a bond, the amount of which is not otherwise provided by
283, 85

be in the penal sum of five thousand dollars of the county auditor,
of deeds and clerk of the district court in the penal sum of ten
thousand dollars each, except in counties having a population of less than
ten thousand inhabitants, in which counties such bonds shall be in the penal
sum of five thousand dollars each ; of the state 's attorney and county judge in
law, shall

;

register
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the penal sum of two thousand dollars each of the county superintendent of
schools, justices of the peace, eonstables and notaries public in the sum of five
;

hundred dollars each.
shall each be in

The bond of the sheriff, coroner and county treasurer
a penal sum to be fixed by the board of county commissioners

but that of the county treasurer shall not be in a less penal sum than four
thousand dollars, except when the total amount of taxes to be collected by
him in any year is less than two thousand dollars, then in double the amount
of taxes to be collected. [R. C. 1905, § 404; 1879, ch. 6, § 1 1883, sub-ch. 1,
;

ch. 112, § 38; 1887, ch. 161, § 1; 1890, ch. 132, § 31; R. C. 1899, § 343.]
Fund created by payments required by section 876, Code 1903 [section 1377 herein]
ia public fund, and superintendent of public instruction is accountable under bis bond
for unexpended balance. State v. Stockwell, S.) X. D. 70, 134 N. W. 7C7.
Every person hereafter elected to the office of
§ C64. Official bonds.
treasurer of any county within the state of North Dakota is hereby required
to give an official bond in a penal sum to be lixed by the board of county commissioners, which bond shall not be in a less penal sum than four thousand
dollats, except when the total amount of taxes to be collected by him in any
year is less than two thousand dollars, then in double the amount of taxes to
be collected; but in no case shall the amount of such bond be less than two
thousand dollars, and such bond shall be executed by some responsible surety
or fidelity company, authorized and qualified to do business within the state
of North Dakota, and subject to approval as provided by law. The amount
of the premium for such surety or fidelity bond shall be audited by the board

of county commissioners, and paid out of the general fund of the county.
[It. C. 1905, § 405; 1899, ch. 116; K. C. 1899, § 343a.]
See as to bonds of county officials, section 103.
Courts must take judicial notire of surety business as conducted by Burety companies
where statute requires filing of bonds. State ex rel. Dakota 'trust Co. v. Stutsman, 24
N. D. 08, 139 X. \V. S3.
§ C65. Additional bond may be required of county treasurer. The board
of county commissioners may require the county treasurer to give additional
sureties whenever in the opinion of the board the existing security shall have
become insufficient; and such board is authorized and empowered to require
from the county treasurer an additional bond as required by law with
good and sufficient sureties in such sum as the board may direct, whenever in their opinion more money shall have passed or is about to pass
into the hands of such treasurer than is or would be recovered by the penaltv
in the previous bond.
[R. C. 1905, § 406; R. C. 1899, § 344.]
§ 6C6. Failure to give additional bond. Effect. If any county treasurer
shall fail or refuse to give such additional bond or sureties for ten days from
and after the day on which such board shall require him so to do, his office
shall become vacant and another treasurer shall be appointed according to
law.
[R. C. 1905, § 407; R. C. 1899, § 345.1
§ 667. County commissioners furnish bond. Every person hereafter elected
or appointed to the office of county commissioner of any county within the
state of North Dakota is hereby required to give to the county an official
bond before entering upon the duties of his office, conditioned on the faithful
performance and discharge of the official duties of his office, and to render
a true, accurate and full account of all business transactions, powers and trusts
of every kind and nature that shall come before him, or into his hands as such
officer, according to law.
Such bond shall include all the business of the
county done by him and protect the county against all acts of omission as
well as commission, including all errors caused by carelessness or inattention
in office such bond shall be executed by some responsible surety or fidelity
company, authorized and qualified to do business in the state of North Dakota,
and be subject to the approval of the state's attorney as to form, and be
subject to the approval of the state's attorney, county judge and clerk of the
district court as to the responsibility of the county issuing the same; which
said bond shall be in a penal sum of five thousand dollars, and the amount
;
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of the premium for such surety or fidelity bond shall be audited by the state's
attorney, county judge and the clerk of the district court, and the said
premium to be paid out of the general funds of the county. [1911, ch. 114,

M.J
But sec in the act creating the state bonding department, taction 193.
No repeal. Nothing in section 667 contained shall
§ 608. Cumulative.
any manner be construed as repealing or. in any manner, altering any other
act or part of acts heretofore adopted by the legislature of this state, but the
remedies herein [section 667] provided shall be cumulative and in addition to
all other remedies now existing in relation thereto.
[1911, ch. 114, § 2.]
Whenever any county, township, city, village or
§ 6C9. Fidelity bonds.
sehool district officer, hereafter elected, shall be required by law to give or
furnish a bond for the faithful performance of his duties, such bond may be
executed by some responsible surety, fidelity insurance or bonding company,
authorized and qualified to do business within the state of North Dakota, and
approved by the board of commissioners, trustees, supervisors, council or
directors charged with the approval of same; the premium for such bond shall
be audited by such board and paid out of the general fund of the county,
township, city or school district, as the case may be, for whose benefit the same
is given.
This section shall not affect the provision of section 664 relating
to county treasurers, nor the furnishing of a personal bond by any officer
as may be provided for by any existing law. [R. C. 1905, § 408 1903, ch. 127.]
in

;

See section 193.

§ 670. Bonds of township officers and school district officers. It shall be
the duty of each county auditor on or before the first day of March in each
year to procure the proper blank bonds and send them to the clerk of each
township and school district, and all such officers required by law to give
bonds shall procure such bonds from the proper clerk and shall immediately
after the execution and approval thereof hand the same to the clerk of the
township, whose duty it shall be forthwith to file such bonds, except those
of justices of the peace, with the county auditor, and the county auditor shall
on receipt thereof examine such bonds and see that they are properly executed
and, if he finds that any bonds are not executed according to law, he shall
note thereon any errors and return them to the clerk for correction, and it is
hereby made the duty of the clerk to have such bonds corrected forthwith
and return the same to the county auditor. The county auditor shall not
issue any order upon the county treasurer for funds or money belonging to
a civil township or school district to any person as treasurer of such township or school district until his bond has been filed as in this section provided.
;

(R. C. 1905,

§

409; 1893, ch. 94,

§ 1

;

R. 0. 1895, § 346.]

Pec section 193.

§ 671. Township clerk to require officers elected to qualify. It shall be
the duty of the clerk of the township to require all legally elected officers,
who accept the office to which they are elected, to qualify within the time
prescribed by law and in accordance with all other provisions thereof. If
any clerk refuses or neglects to file the bonds of township officers as above
provided, he shall be liable to a fine of not less than ten nor more than fifty
dollars.
[R. C. 1905, § 410; 1893, eh. 94, § 2: R. C. 1899, § 347.]
An appropriation of fifty
§ 672. Pee for filing township officers' bonds.
cents for each bond required to be filed shall be made by the township and
paid to the county auditor for the proper filing and entering of such bond.
K. <\ 1905, § 411; 1893, ch. 94, § 3: R, C. 1899, § 348.]
§ 673. Sureties to bond. Each official bond shall be given with at least
two sureties, but the bond of the state treasurer shall have at least four,
and that of the county treasurer at least three sureties. [R. C. 1905, § 412;
R. C, 1899, § 349.]
fine section 193.

Bonds of

officers, irregularities in

which do not release

sureties.

90 Am. St. Rep. 188.
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§ 674. Governor may require additional bond of state officers. "Whenever
the governor shall deem the bond filed by any state officer insufficient, he
may require another bond to be furnished with sufficient sureties, and for
failure to give such bond within ten days after being so required such office
shall be deemed vacant.
[R. C. 1905, § 413 R. C. 1895, § 350.]
§ 675. Approval of bond must be signed by officer approving. The approval
shall in all cases be indorsed upon the bond and signed by the officer approving the same but in case the board of county commissioners or the chairman
of the township board of supervisors shall decide that a bond presented
to them is insufficient, a reasonable time, not exceeding five days, shall be
allowed the officer to supply a sufficient bond, and such board or officer
may take three days to consider the approval of any bond. If such board
or officer refuses or neglects to approve a bond of any county or township
officer elect, he may upon three days' notice to such board or officer present
the same to the judge of the district court, who shall, unless good cause
for delay is shown, proceed to hear and determine the sufficiency of such
bond, and may approve or disapprove the same as the facts warrant. [R. C.
1905, § 414; R. C. 1899, § 351.]
;

;

See section 193.

One who takes no steps to have bond approved after commissioners have refused to
approve, forfeits office. Chandler v. IIu«lies Co., 9 S. D. 24, 67 X. W. 946.
§ 676. Bonds must be recorded. The bonds of all county officers shall immediately after the approval of the same be recorded at length in the office
of the register of deeds of the county in a book to be provided for that
purpose. When such bonds are so recorded they shall be forthwith filed as
provided in section 662. [R. C. 1905, § 415 1885, ch. 120, § 1; R. C. 1899,
;

§ 352.]

On

proof of loss of original, record of bond admissible in evidence.
13 S. D. 550, 83 N. W. 5S8.

Connor

v.

Corson,

§ 677. When term of office begins. Except when otherwise specially provided, the regular term of office of each county, township and precinct
officer, when elected for a full term, shall commence on the first Monday of
January next succeeding his election, but, if the office to which he was
elected was vacant at the time of his election, although he was not elected
to fill such vacancy, he shall forthwith qualify and enter upon the duties of
his office.
[R. C. 1905, § 416; R. C. 1895, § 353.]
§ 678. When officers shall qualify. Except when otherwise specially provided, all state, district, county and precinct officers shall qualify on or
before the first Monday of January next succeeding their election, or within
ten days thereafter, and on said first Monday of January or within ton days
thereafter, enter upon the discharge of the duties of their office, provided
that county auditors shall qualify on or before the first Monday of April
next succeeding their election or within ten days thereafter, and on said first
Monday of April or within ten days thereafter enter upon the discharge of
the duties of their office, and provided further, that county treasurers shall
qualify on or before the first Monday of May next succeeding their election,
or within ten days thereafter, and on said first Monday of May or within
ten days thereafter, enter upon the discharge of the duties of their office.
[1911, ch. 197; R. C. 1905. § 417; R. C. 1899, § 354; 1905, ch. 140.]
§ 679. Failure to qualify. Vacancy. If any person elected to any office
mentioned in the preceding section shall fail to qualify and enter upon the
duties of such office within the time fixed by law, such office shall be deemed
vacant and shall be filled by appointment as provided by law; but if there
is a contest for such office, or if the person elected to such office is prevented
or obstructed in any manner from entering upon the duties thereof, the
time above prescribed shall not govern, and he shall be allowed twenty days
after the dav such contest is determined or such obstruction removed in
which to qualify. [R. C. 1905, § 418; R. C. 1899, § 355.]
Kefu.*al to qualify creates a vacancy and commissioners are authorized to All by ap168
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§§ 679-680
v.

Mansfield, 5 Dak. 78, 37 N.

W.

304.
Ineligibility not ground for commissioners to declare vacancy after qualification by
state's attorney.
Howard v. Burns, 14 S. D. 3P3, 85 N. W. 920.
Vacancy in office by failure to file bond within time prescribed. 16 L.R.A. 140.

§ 680. Bonds construed to cover all duties. The bonds of all civil officers
shall be construed to cover duties required by laws passed subsequent to
giving them, and no bond shall be void for failure to comply with the law
as to matters of form or substance, but it shall be valid as to all matters
contained therein, if it complies substantially with the law. [R. C. 1905, § 419
R. C. 1895, § 356.]
Guernsey v.
Action on sheriffs bond "brought in name of real party in interest.
Tuthill, 12 S. D. 584, 82 X. W. 190: Hollister v. Hubbard, 11 S. D. 4G1, 78 X. W. 949.
Bond voluntarily executed for greater amount than required bv statute may be enforced
in full.
State v. Taylor, 10 S. D. 182. 72 N. W. 407, 65 A. S. R. 707.
County treasurer and bondsmen liable for loss of county funds by fire. Clay County v.
Simonscn, 1 D. 387, 46 X. \V. 51)2.
Surety signing upon condition known to obligee, not liable thereon, unless condition
performed. State v. Welbes, 12 S. D. 330, 81 N. W. 629.
Sureties liable for money paid out by mistake. Custer County v. Tunley, 13 S. D. 7,
82 X. W. 84.
Bond must be si«med by principal, or sureties are not bound. Board of Ed. v. Sweeney,
1 S. D. 642, 48 X. W. 302, 36 A. S. R. 767.
Bonds of officers, effect of adding further duties. 42 Am. Rep. 404.
Liability of sureties on bond9 after the expiration of term of office.
103 Am. St. Rep.
932.
Successive bonds, liability of sureties upon. 10 Am. St. Rep. 843.
Sureties on bonds, acta for which liable. 91 Am. St. Rep. 497.
Trespasses of principal, liability of sureties on bonds for. 78 Am. St. Rep. 420.
Penalty as limit of liability on bonds of public officers generally. 55 L.R.A. 393.
Condition in official bond against taking effect until signed by "others. 45 L.R.A. 335.
Effect of delivery of official bond unsigned by principal obligor.
12 L.R.A.(XS.) 1108.
Form of judgment on official bonds. 62 L.R.A. 44S.
Liability of surety in case of fraud of obligee. 21 L.R.A. 413.
Exemption of homestead from liability on official bonds. 24 L.R.A. 790.
Who is real party in interest by whom action on bond must be brought 64 L.R.A.
607.
May a bond of public official, intended as a statutory bond, but not binding as such,
be enforced as a common-law bond. 21 L.R.A. (X.S.) 766.
Right of sureties who have made good a los9 occasioned by their principal's default
or misconduct, to be subrogated to the rights of the obligee or beneficiary of the bond
against a third person. 14 L.R.A. (N.S.) 155.
Right to interest on official bonds. 28 L.R.A. (N.S. f 11.
Liability of bond of public officer for interest received on public money. 30 L.R.A.
(X.S.) 855.
Admissibility against sureties of statements by principal after expiration of term of
40 L.R.A.(N*.S.) 662.
office.
Effect on surety of judgment against principal.
52 L.R.A. 165; 40 L.R.A.(N.S.) 704,
732.
Suits on official bonds for trespasses or unauthorized acts of officer done colore officii.
21 L.R.A. 738.
Liability on official bond for making arrest.
51 L.R.A. 222; 33 L.R.A. (X.S.) 275.
Liability of sureties on the bond of a peace officer for the death of a person due to the
act or default of the principal or one of his deputies. 11 L.R.A.(X.S.) 758.
Liability of sureties on bond of peace officer for lattcr's act in killing or injuring one
person while attempting to execute criminal process against another. 29 L.R.A.(N.S.)
463.
Liability of sureties on constable's bond for assault made in serving or executing civil
writ or process. 8 L.R.A. (N.S.) 1223.
Liability of bondsmen of peace officer for acts of latter in respect of property taken
from prisoner. 37 L.R.A. (N.S.) 873.
Liability of officer's bond for failure to return money deposited to avoid execution of
writ 39 L.R-Au(N.S.) 577.
Liability on official bond for loss of money by theft or bank failure. 22 L.R.A. 449
36 L.R.A.(N.S.) 285.
Liability of a postmaster or his sureties for illegal acts done in accordance with directions of a superior officer. 24 L.R.A. (N.S.) 309.
Liability of public officer to sureties of another public officer for loss sustained by
them through former's neglect to require proper settlement of accounts. 28 L.R.A.(N.S.)
115.
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Liability of tax officers or their bond for failure of tax purchaser'* title on accouut
of irregularities in procedure. 41 L.K.A. (N>.) »b7.
Constitutionality of statute releasing public officer or bis surety from liability for loss
41 L.K.A. N.S. U7.
of public fund.
Liability of sureties on bond of public oflicer for default of principal during prior
term. 23 L.R.A.(N.S.) 131.
Extension of liability on ofUcial bond while officer is holding over after expiration of
regular term. 35 L.K.A. t>».
Extensions of time to principal by legislature, when releases tlieir sureties. 45 Am.
(

Hep.

)

40»>.

When the in§ 681. Re-elected incumbent to account before qualifying.
cumbent of any office is re-elected he shall qualify as above required; but
his

bond

shall not be

approved

until he has

produced and fully accounted

for all public funds and property in his control under color of his office during
the expiring term to the person or authority to whom he should account,
and the fact and date of such satisfactory exhibit shall be indorsed upon
the new bond before its approval.
[K. C. 1905, § 420; R. C. 1899, § 357.]
Superintendent of public in-trui tion is bound to pay into state treasury unexpended
balance of examining fees at expiration of each term of ollice. State v. Stockwell, 23
X.

1).

70, 134 N. \V. 7G7.

Every officer
§ 682. Public property must be delivered to successor.
elected or appointed under the laws of this state shall on going out of office
deliver to his successor in office all public moneys, books, records, accounts,
papers, documents and property in his possession belonging or appertaining
to such office.
[R. C. 1905, § 421
R. C. li>99, § 358.]
;

Superintendent of public instruction is bound to pay into state treasury unexpended
balance of examining fees at expiration of each term of office. State v. Stock well, 23
K. D. 70, 134 X. W. 7G7.
Mandamus to compel surrender of office. 31 L.R.A. 343.
Mandamus to compel one usurping ollice to turn over papers. 35 L.R.A.(N5.) 528.

Article 2.— Vacancies and Supi-i/tino the Samb.
§ 683. Vacancies, how caused. Every office shall become vacant on the
happening of either of the following events:
1. Death of the incumbent.
2. His insanity judicially determined.
.

His resignation.
His removal from office.
His failure to discharge the duties of his office, when such failure has
continued for sixty consecutive days, except when prevented from discharging
such duties by sickness or other unavoidable cause.
6. His failure to qualify as provided by law.
7. His ceasing to be a resident of the state, district, county or township
in which the duties of his office are to be discharged, or for which he may
have been elected.
8. His conviction of a felony or of any offense involving moral turpitude
or a violation of his official oath.
9. His ceasing to possess any of the qualifications of office prescribed by
3.

4.

5.

law.
10.

The decision of a competent tribunal declaring void

appointment.
1.

Va^anev

14 L.K.A.

his election or
|R. C. 1905, § 422; R. C. 1895, § 359.]
in office by death of person elected thereto before beginning of bis term.

S'.S.

Vacancy

in office by failure to file bond within the time prescribed.
16 L.K.A. 140.
Countv' commissioner will not lose ollice bv moving to another district in county.
Grav v. Beadle County, 21 S. D. 97. 110 X. \V. 3fi.
<)i)ice of sheriff becomes vacant in part of county which is segregated from that portion in which he resides.
Holtan v. Wck. 'JO X. 0. 5, 12.S N. W. 104S.
Oi c who was former incumbent of office eannot he dp facto officer, upon hie removal
from state. Chandler v. Starling. 1«> X. D. 144, 121 X. W. 19*.
Ti,«:i*urer of school district appointed to fill vacancy caused by removal of incumbent
fr^m >(nt«'. eea*ed to have right to hold office, upon election and qualification of person
6.

7.
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Alexander

rel.

v.

Biggins, 28 S. D. 41,

132 N. W. 677.
Constitutionality of statute making residence within the district a qualification of a
public officer. 32 L.R.A.(N.S.) 835.

RE8KJXATI0N8.

§ 684. Resignations, to

made as follows:
1. Of the governor

whom

made.

Resignations must be

and lieutenant governor,

in

writing and

to the legislative assembly

and if not, to the secretary of state.
other state and district officers, to the governor.
members of the legislative assembly, to the presiding officer of
their branches respectively, when in session
and when not in session, to
the governor; and when made to the presiding officer he shall at once notify
the governor thereof.
4. Of all the officers of the legislative assembly, to the respective branches
if it is in session,

2.

3.

Of
Of

all

all

;

thereof.

county officers, by filing or depositing such resignation
county auditor, except that of county auditor, which shall
be tiled or deposited with the board of county commissioners, which resignation, unless a different time is fixed therein, shall take effect upon such tiling
or deposit.
G. Of officers of civil townships, to the board of supervisors of the township, except the members of such board, which shall be to the township
clerk; and notice shall forthwith be given by the township clerk to the county
auditor of the resignation of all officers whose bonds are tiled with such
5.

Of

all elective

in the office of the

officer.
7. Of all officers holding their office by appointment, to the body, board,
court or officer that appointed them. [R. C. 1905, § 423 1881, ch. 137, § 1
R. C. 1895, § 360.]
Resignation, •effect of and right to resign. 36 Am. St. Rep. 524.
;

Necessity of an acceptance to complete resignation of an

office.

23 L.R.A. 681; 12

1010.

Right to repudiate or withdraw resignation of office. 16 L.R.A.(N.S.) 1058.
Liability on official bond after resignation of office. 35 L.R.A. 93.

REMOVAL OF OFFICERS.
removable by governor. Grounds. The governor may
remove from office any county commissioner, clerk of the district court,
county judge, sheriff, coroner, county auditor, register of deeds, state's
attorney, county treasurer, superintendent of schools, county commissioners,
surveyor, public administrator, mayor, chief of police, deputy sheriff or
other police officer, or any custodian of public moneys, except the state
treasurer, whenever it appears to him by competent evidence and after a
hearing as hereinafter provided that such officer has been guilty of misconduct, malfeasance, crime in office, or for habitual drunkenness or gross
§ 685.

What

officers

incompetency.

[1913, ch. 132, § 1.]
This section and the following sections 686-694 are substituted for R. C.

1905,

S$

424-426.
Strict construction of statute when officer is removed on charge highly penal.
Minnehaha County
Thome, 6 S. D. 449, 61 N. W. 688.
Removal only as provided in Codes of Civil and Criminal Procedure. Wishek v.
Becker, 10 N. D. 63, 84 N. W. 590.
Appointee for definite term mibiect to removal for specified causes, removable onlv*
after notice.
State v. Hewitt, 3 S. D. 187, 52 N. W. 875, 16 L.R.A. 413, 44 A. S. R. 788.
As to what constitutes willful neglect of duty.
Bon Homme County v. McLouth, 19
8. D. 555, 104 N. VV. 25ft.
Removal of officers for cause. 135 Am. St. Rep. 250.
Mandamus to compel exercise of power to remove or suspend public officer. 28 L.R.A.

.

Privilege as to proceedings for removal of officer.

25 L.R.A-(N-S.) 455.
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Right to remove officers summarily. 15 L.R.A. 95.
Attempted appointment for fixed term as restriction of power to remove
35 L.R.A.(N\S.) 866.
pleasure.
Intentional disregard of law without corrupt intent as
31 L.R.A.(N.S.) 566.

ground

Officers.

ollicers

at

for removal of officer.

§ 686. Charges, how made and by whom prosecuted. The complaint or
charges against any such official authorized to be removed by the governor
shall be entitled in the name of the state of North Dakota and shall be filed
with the governor. It may be made on the relation of any five qualified
electors of the county in which the person charged is an officer or the state's
attorney of such county, and such complaint or charges shall be filed by the
attorney-general when directed so to do by the governor. When the officer
sought to be removed is one other than the state's attorney, it shall be the
duty of the state's attorney to appear and prosecute, and when proceedings
are brought to remove the state's attorney the governor shall request the
attorney-general or some other competent attorney to appear on behalf of
the state and prosecute such proceedings.
[1913, ch. 132, § 2.]
Amendment. The complaint or charges
§ 687. Requisites of complaint.
shall state the charges against the accused, and unless filed by the state's
attorney or attorney-general shall be verified, and may be amended as in
ordinary actions; provided, that if such amendment of the complaint or
charges include any new or additional charge, then a reasonable time should
be allowed the accused to prepare his defense thereto. [1913, ch. 132, § 3.]
Suspension of officer.
§ 688. Special commissioner to take testimony.
Whenever charges are made against any such officer, the governor shall
appoint a special commissioner to take and report the testimony for and
Such testimony shall be
against the accused, to be used on the hearing.
reduced to writing and each witness shall subscribe his name to his testimony,
when same is so reduced, and the governor in his discretion may, if in his
judgment the best interests of the state shall require it to be done, by
written order to be delivered to such officer suspend such accused officer
from the performance of duty during the pendency of the hearing. If the
governor shall so suspend the accused, he shall immediately notify the board
or persons authorized to fill a vacancy in such office and thereupon such
board or person shall, within five days after receipt of such notice, appoint
some competent person to fill such office and perform the duties thereof
ad interim. [1913, ch. 132, § 4.]
§ 689. Notice of charges and of taking testimony. Upon the filing of any
such complaint or charges the governor shall, within ten days, cause a copy
thereof to be made and served upon the accused, together with a notice of
the time and place of taking testimony and the name of the special commissioner before whom such testimony will be taken, and the date fixed for
the taking of such testimony shall not be more than twenty days from the
service of the copy of charges against the accused. [1913, ch. 132, § 5.]
§ 690. Report, hearing, removal, filling vacancy, appeal. Whenever testimony has been taken upon charges filed against any officer, as hereinbefore
provided, it shall be the duty of the special commissioner to forthwith report
all such testimony to the governor and file the same in his office, and thereupon the governor shall fix a time and place for hearing on a day not more
than ten days from the date of the filing of the commissioner's report, and
not less than five days from the date of the service of notice of such hearing
upon the accused at which hearing the accused shall be entitled to be heard
in person or by attorney.
If upon the hearing the charges are sustained,
the governor shall forthwith make his order in writing, removing such
officer from his office and cause a copy of such order to be delivered to the
accused and one copy to be delivered to the board or person having authority
to fill a vacancy in such office, and thereupon such board or person shall,
within five days thereafter, appoint some competent person to fill such office
.
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and perform the duties thereof, unless the accused had, prior to the final
hearing, been suspended as hereinabove provided, and an ad interim appointment made. In such case the person appointed to such office ad interim shall
continue until the expiration of the term for which the accused had been
elected or appointed; provided, however, that in all cases where the accused
person so removed deems himself aggrieved thereby, he shall be entitled to
appeal from the decision of removal so made by the governor to any district
court in this state upon filing a notice of appeal therefrom in the office of
the secretary of state within fifteen days after the date thereof. Such notice
to set forth the grounds of appeal and thereupon such accused person shall
be entitled to a trial de novo in such court as now provided by law, provided, that such trial be not held in the county wherein the accused resides.
[1913, ch. 132, § 6.]
§ 691. Fees of commissioners, witnesses and stenographer. The fees of
the special commissioner herein provided for shall be the same as allowed
by law to referees, and witnesses giving testimony for the prosecution bt-iore
such commissioner shall be allowed the same fee as witnesses in district court.
In case of removal of a county officer, such fees shall be paid by the county
upon allowance by the county board in the same manner as other claims
against the county, and if a municipal or township officer, then by the cuy
council, commission or township board, in the same manner as other claims
against such municipality. If in such proceedings the commissioner shall
authorize the taking of the testimony by a shorthand reporter, the fees of
such reporter shall be the same as allowed the district court reporter for
like services, and such fees shall be allowed in the same manner as uie let s of
the commissioner and witnesses. [1913, ch. 132, § 7.]
§ 692. Oath of commissioner; subpoenas for witnesses. When a special
commissioner shall have been appointed as herein provided for, such
commissioner shall forthwith take an oath and file same with the governor
that he will impartially and to the best of his knowledge and ability, without
fear, favor or prejudice cause to be taken all the testimony and evidence
offered at the hearing for and on behalf of the prosecution and accused,
together with all papers and other exhibits offered by either party, and carefully preserve the same; that he will cause all of the oral testimony oifered at
the hearing to be correctly and fully transcribed, and as speedily as may be
after the hearing attest the same as a full, true and complete record of all
the evidence and testimony, including all exhibits offered at said hearing
by either party, and cause same to be filed with the governor. Upon having
taken and filed such oath the commissioner shall have authority to issue
subpoenas for persons and subpoenas duces tecum, and administer oaths to
witnesses, the same as now conferred upon justices of the peace, and such
subpoenas may be directed to any sheriff, constable, chief of police or city
marshal, who shall immediately serve the same, and such officer shall be
entitled for his services in serving the same to the same fees as are now
allowed to constables for serving subpoenas in civil cases in justice court,
and such fees when served for the prosecution, shall be paid in the same
manner as herein provided for witness .fees for the prosecution, and commissioner fees; when served for the accused the accused shall be liable
therefor to the officer serving the same. Provided, that such officer may
demand of the accused his fees in advance for serving any subpoena for
which the accused is liable, and that any witness subpoenaed by the accused
may demand in advance from the accused his mileage and one day's witness
fee before he shall be compelled to attend the hearing for which he has been
subpoenaed. [1913, ch. 132, § 8.]
§ 693. Costs on dismissal of charges. When charges are preferred against
any of the officers mentioned in this act [section 6851 by qualified electors
other than the state's attorney or attorney-general as provided in section 686,
ITT
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and upon the hearing it should appear that such charges were not reasonably
sustained by the facts proven at such hearing, or that such charges were not
preferred in good faith, then all of the costs of the proceedings under this
act [sections 685-694] not exceeding in the amount of one hundred dollars,
may in the discretion of the governor be taxed to the persons making such
charges.

[1913, eh. 132, § 9.J

§ 694. Collection of such costs. If costs shall be taxed against the persons
preferring charges against any of the officers mentioned in this act [section 685] it shall be the duty of the governor to certify such costs to the
state's attorney of the county affeeted and it shall then be the duty of such
state's attorney to proceed to put the same into judgment and to cause such
judgment to be filed in the office of the clerk of district court in such county
and such certificate of the governor shall be prima facie evidence of the
amount of costs therein stated. [1913, ch. 132, § 10.]
§ 695. Property delivered to successor. Upon the death, resignation, suspension or removal from office of any officer all books and papers belonging
to his office and all moneys and property in his hands of whatever kind
shall be delivered to his successor.
[R. C. 1905, § 427; R. C. 18j9, § 364.]
FILLING VACANCIES.
All vacancies, except in the office of a
§ 696; Vacancies, how filled.
member of the legislative assembly, shall be filled by
appointment as follows
*
1. In state and district offices, by the governor.
2. In county and precinct offices, by the board of county commissioners,

except vacancies in such board.
3. In offices of civil townships, by the justices of the peace of such township, together %vith the board of supervisors or a majority of them, and
if a vacancy occurs from any cause in the board of supervisors, the remaining
members of the board shall fill such vacancy. [R. C. 1905. § 428 R. C. 1895.
;

§ 365.]

.

County commissioners may fill vacancy occurring when county treasurer is re-eleetea
and refuses to qualify. Stutsman County v. Mansfield, 5 D. 78, 37 N. \V. 304.
Circuit judge appointed to till vacancy "holds for unexpired term. State v. Gardner, t
I). 353, 54 X. W. COG.
general election" means next general election at which office may he legally
In re Supreme Court Vacancy.
filled: supreme jud?e appointed holds for unexpired term.
4 S. 1). 532, 57 X. W. 4M.
Appointment by countv commissioners to fill vacancy in oflice of sheriff rrust be n
TToltan v. Berk. SO N. D. 5. 125 W. V*'. 104S.
writing, and by formal notion of board.
flight of governor or president to make an ad intrrim appointment to an office whoce
fixed term expires before the senate's adjournment, where the incumbent U authorized l«
1202.
hold over until successor is appointed. 46 L.R.A.(X.S.

S.

"Next

:

)

§ 697. Vacancies in board of county commissioners, how filled. When &
vacancy occurs in the board of county commissioners, it shall be the duty
of the remaining members of the board, with the county judge and auditoi,
immediately to appoint some suitable person to fill such /acancy from tho
district in which such vacancy occurred. In case a majority of such officers
fail to agree upon a person to fill such vacancy the county treasurer shall be
railed in and act as an additional member of such board, to fill such vacancy.
The appointee shall hold office until his successor is elected at the next
general election and qualified. [1907, ch. 66; R. C. 1905, § 429; 1885, ch. 148,
§ 1; B. C. 1899, § 366.]
Countv treasurer refusing to qualifv, commissioners may hH vacancy. Stutsman Co.
v. Mansfield, 5 Dak. 78, 37 X. W. 304."
Where number of county commissioners has been increaseff by vote of county as provided bv law, vacancy arises in office of county commissioner of each of new districts.
Sfntc ex rcl. Alt v. Con. v. Davies. 23 X. T). 334." 130 X. W.
§ 698. Brief vacancies, not to be filled. If a vacancy occurs thirty days
previous to an election at which it may be filled, no appointment shall be
made unless it is necessary to carry out such election and the canvass of the
174
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same according to law in which case an appointment may be made at any
time previous to such election to hold until after such election or until his
successor is elected and qualified.
[R. C. 1905, § 430; R. C. 1899, § 367.]
§ 689. Appointments to bo made in writing. Term. Appointments under
the provisions of t.iis article shall be made in writing and shall continue in
force until the expiration of the term in which the vacancy occurs aud until
his successor is elected and qualified, except as otherwise expressly provided
;

by law.

[R. C. 1905, § 431 R. C. 1899, § 368.J
Appointment by county commissioner to fill vacancy in office of sheriff must be in writand by formal action of board. Iloltan v. I5cck,*20 X. I). 5, 125 N. \Y. 1048.
One appointed to Mil vacancy, where incumbent died after being re-elected before ex•

ing,

State ex rel. Hellier v.
office until next general election.
W. 014.
of district judsre holds for unexpired terra.
Supreme jjudiv to next general election. State v. Gardner, 3 S. U. 553, 54 X. \V. 606; Sec. 'JS. N. 1). Const
" Next general election " defined.
In re Supreme Court, 4 S. D. 532, 57 N. W. 405.
First and last days in computing time. 49 L.R.A. 244.
piration of old term, holds
Vincent, 20 S. D. 90, 104 X.

Appointment

§ 700. Appointees, how to qualify. A person appointed to office as herein
provided shall qualify within the time and in the manner required of a
person elected or appointed to such office for a full term thereof. [R. C. 1905,
§

432; R. C. 1895,

§ 369.]

Article

3.

— Deputies.

§ 701, Deputies may be appointed by certain officers. The state auditor,
treasurer, superintendent of public instruction and secretary of state, the
county treasurer, county auditor, sheriff, register of deeds, surveyor, clerk
of the district court, county superintendent of schools and district and city
assessors may each appoint a deputy for whose ads as such he shall be
responsible; and each officer required to give a bond may require a bond from
any deputy appointed by him, which bond shall be in the penal sum of not
greater than half the penal sum of his own bond, and such bond may be
retained by the officer for his own protection. Such appointment shall be
in writing and shall be revocable in writing at the pleasure of the principal
and all such appointments and revocations shall be filed as and where
required for the bond and oath of the principal.
[R. C. 1905, § 433; 18f)0.
ch. 59, § 1; R. C. 1895, § 370: 1905. eh. 100, § 1.]
Appointment of deputv sheriff valid though signed bv sheriff as individual, and not as
sheriff.
Guernsey v. Tuthill, 12 S. 1>. SS4, 82 N. \V. 190.
Deputy state's attorney may be under twenty- live years of age. State v. Phelps, 5 S.
D. 4S0, 59 N. W. 471.
Court may appoint assistant clerk during term time.
D. 12, 67 N. W. 855.
Salary of deputy superintendent of public instruction

White

mav

v.

Hughes County.

be increased while

9 S.

in office.

v. State, 5 S. D. 321, 58 X. W. S04.
Deputies, contracts to employ persons as. 42 Am. Rep. 220.
In whose name acts by deputy officers to be performed. 19 L.R.A. 177; 42 L.RA.

Somers

(NJS.) 877.
Change of salary of deputv or other subordinate, as violation of constitutional provision against change of salary of public officer during term of office.
37 L.U.A.(X.S.)
3SS.

§ 702. Sheriff may appoint deputies. The sheriff may appoint such number
of deputies as he may deem necessary. [R. C. 1905, § 434; 1883, ch. 43, § 1
R. C. 1S95, § 371.]
Veto of amendment to this section, see Laws 1907, p. 4>R.
§ 703. Oath of deputy. Each deputy shall take and subscribe the same
oath as his principal (naming his deputyship), which shall be indorsed upon
and filed with his certificate of appointment. [R. C. 1905, § 435; R. C. 1899,
§ 372.1
Fees of deputv sheriff are taxable although he has not

filed

appointment and oath.

Williamson v. Lake County, 17 S. D. 353, 9fi X. W. 702.
§ 704. Certain persons ineligible as deputy. No state officer can nppoint
as his deputy* any other state or district officer, nor can a state tivn surer
appoint as his deputy any county treasurer, county judge, register of deeds,
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or county commissioner; nor can either the clerk of the district
court, the register of deeds or sheriff appoint as his deputy either of the
others as their deputies. [R. C. 1905, § 436; R. C. 1899, § 373.]
§ 705. Officials to be residents and citizens. No person shall be appointed
as deputy in any state, county or municipal office, or as a member or officer
upon any official board of any kind whatsoever of the state or of any county
or municipality of the state, who is not a citizen of the United States, and
who shall not be a bona fide resident of the state. [1911, ch. 120; R. C. 1905.
sheriff,

§ 437.]

No county, township or municipal officer in
or any books, papers, records or other property pertaining to his office at any place other than that in which he is
required by law to keep such office. [R. C. 1905, § 438; 1883, ch. 90, § 1;
R. C. 1895, § 375.J
§ 706. Offices, where kept.

this state shall

keep his

Mandamus to compel
W. 958.

office

holding of

offices

at county seat.

State

v.

Langlie, 5 N. D. 594,

67 N.

required bv statute to maintain must be at county seat.
State v. Porter, 15 S. D. 387, 89 N. \V. 1012.
Granting of temporary injunction restraining county officers from removing their
offices pending determination of contest of election in relntion thereto, was not abuse of
discretion.
Shaw v. Circuit Ct., 27 S. D. 49. 120 N. \V. 907.
Office

which county

officer is

§ 707. Penalty for violation of last section. Any officer violating any of
[R. C. 1905,
the provisions of the last section is guilty of a misdemeanor.
§ 439; 1883, ch. 90, § 2; R. C. 1895, § 376.]

CHAPTER

8.

STATE BUDGET.
§ 708. Statement of desired appropriations to be filed with the state auditor.
less than forty days before the beginning of each regular session of the
legislative assembly, the state auditor shall send to the head of each administrative department of the state government, and to each officer, board or
commission in charge of any educational, charitable, penal or other institution or undertaking supported wholly or in part by appropriation from the
state treasury, a suitable blank form to be filled out by such head of such

Not

officer, board or commission, with an itemized statement of the
in the opinion of said department, officer, board or
commission, will be required for the proper maintenance, extension or improvement of the department, institution or undertaking in his or their
charge during the two fiscal years next ensuing. The officers, boards and
commissions receiving such blank forms shall return them, properly filled
out, on or before December tenth, to the state auditor, together with statement of purpose for which any appropriation is desired at the ensuing session
of the legislative assembly by such officer, department, board or commission.
The state auditor may also from time to time, and in his discretion, require
any department, board or commission to report to him as to such other fiscal
affairs as the auditor shall deem necessary for the proper compilation provided

department,

amounts of money which,

for

by

section 710.
[1913, ch. 63, § 1.]
See sections 1739-1742.

§ 700. Claims against the state. Statements to be filed. Statements to be
public records. Any person having a claim against the state which requires
action by the legislative assembly, shall file with the state auditor a statement of the amount of such claim, together with a brief statement of the
facts upon which it is based, not later than December first, preceding the
meeting of the legislative assembly.
All reports and statements filed with the state auditor under the provisions
of sections 708, 709, 710 shall be public records. [1913, ch. 63, § 2.]
§ 710. Duties of the state auditor as to tabulation of statements. Within
five days after the opening of each regular session of the legislative assembly,
the state auditor shall furnish the governor and to each member of the
176
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legislative assembly, a tabulated statement in printed form, showing the
several amounts asked for, the total for each department, institution or undertaking, the grand total, and a brief explanation of the purpose of or reasons
for each proposed appropriation, as given by each department. Such tabulated statement shall also be accompanied by a statement showing the estimates of income from each and every source, and such other data as the
auditor may deem necessary and proper for the full comprehension of such
tabulation. [1913, ch. 63, § 3.]

CHAPTER

9.

AUDIT STATE DEPARTMENTS.
§ 711. Public accountants to examine and report. Uniform system of
accounting contemplated. The governor is hereby authorized to employ chartered public accountants to make a complete examination, audit and check
of each and all of the departments of the state government, such examinations to be independent and not in conjunction with any other examination
required by law or otherwise.
The report of such chartered public accountants shall be made to the
governor, and detail in full of the findings of such chartered public accountants of the condition of each department of the state government; shall
contain a list of the state securities and their appraised value, in the possession of each department. head.
The report of such chartered public accountants as shall be employed by
the governor shall include also an inventory on a date certain of all public
property of the state of North Dakota, including the state house at Bismarck, all penal, charitable and educational institutions of the state, and
all personal property belonging to the state, with a detailed appraisement
of the value of such public property.
The governor is further authorized to have such chartered public accountants as may be employed by him under the provisions of this act [sections
711-714, 225], to cause a careful research to be made of the business methods,
system of accounts, bookkeeping and making of reports of the various state
officers, and all penal, charitable and educational institutions of the state,
also all city auditors, city treasurers and county officials, who, under the
provisions of law, now or hereafter are subject to examination by the stat<*
examiner, to confer and advise with the state examiner's office as to the best
methods of bookkeeping of the state banks and financial institutions under
the supervision of the state examiner's department, and the best methods of
making examinations and obtaining reports from said state officials, state
banks and financial institutions to the end that economy be exercised in the
administration of the state's affairs, and that full, complete and uniform
reports and statistics be obtained, and the interests of the public protected.
To facilitate the research work herein provided for and on which to base
a uniform system of accounting, an examination of the county offices of
not less than two counties or more than four counties of the state, and offices
of auditors and treasurers of not more than two cities, shall be made by
the chartered public accountants employed under this act [sections 711-714,
225] in conjunction with the proper officials from the state examiner's department. When such research work and examinations shall have been made,
the chartered public accountants employed by the governor under this act
[sections 711-714, 225] shall make a report in detail to the governor of its
work and formulate a system of uniform bookkeeping and accounting, with
blank forms for books and reports to be filed as part of said report.
After due consideration of said report, the governor is hereby authorized
and empowered to have a system of accounting, bookkeeping and reports
installed in all of the offices designated in this act [sections 711-714, 225]

li
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and where there

is more than one official whose office is under supervision
of the state, the system in all respects shall be uniform. The use of said
uniform system of accounting, bookkeeping and reports to begin at a certain
future date to be fixed by the order of the governor. All officers whose duty
it is to purchase blanks, account books and record books under the present
system of accounts and laws governing the same are hereby empowered and
directed to procure blanks, books and records which shall become necessary
to the uniform system which shall have been adopted.
[1913, eh. 10, § 1.]

See also sections 225 and 1S07 ct

*vq.

§ 712. Penalty for neglect to use system prescribed. Any public officer or
employe who neglects or refuses to make use of the uniform system of keeping
accounts in the form prescribed shall be removed from office by the governor
on proper hearing and a successor chosen as provided by law. [1913, ch. 10,
§ 2.]

§ 713. Governor to cause examinations, etc., biennially or oftener. The governor shall have an examination, audit and check of all departments of the
state government made before July first, nineteen hundred and fourteen, as
provided for in section 711, and once every two years thereafter. In case
in the judgment of the governor it is necessary to protect the interests of
the state, then an audit should be made of any department of the state
government before the biennial examination, audit and check as provided
for in section 711, authority is hereby given him to order the same to be

done forthwith.

[1913, ch. 10, § 4.]

§ 714. Appropriation. The sum of fifteen thousand dollars ($15,000), or
so much thereof as is necessary, is hereby appropriated out of any funds in
the state treasury not otherwise appropriated, for carrying out the provisions
of this act. [1913, ch. 10, § 5.]
"This act" consists of sections 711-714, 22S.

CHAPTER

10.

the judicial department.
Article

1.

2.
3.

The Supreme Court, §§ 716-721.
Thb Clerk op the Supreme Court, §§ 722-730.
The Supreme Court Reporter, §§ 731-737.

6.

Marshals of the Supreme Court, §§ 738-740.
Bailiff for Supreme Court, §§ 741, 742.
Distribution of Supreme Court Reports, §§ 743-745.

7.

The

4.
6.

8.

9.

10.
11.

12.
13.
14.

District Courts, §§ 746-769.

General Provisions Relating to District Courts, §§ 770-773.
Court Stenographers, §§ 774-781.
State Board of Bar Examiners, §§ 782-793.
Attorneys and Counselors at Law, §§ 794-813.
Jurors, §§ 814-832.
Administration of Oaths, §§ 833, 834.
Notaries Public, §§ 835-850.

Article 1.— The Supreme Court.
§ 715. General and special terms. There shall be four general terms of
the supreme court held at the seat of government each year, to be known
as the March, June, September and December terms, each of said terms
to be held on the first Tuesday of each of said respective months; provided,
that nothing herein contained shall prevent the holding of special terms at
cities other than Bismarck, whenever, in the opinion of the court, or a
majority of the judges thereof, the public interests require a special term
to be held elsewhere, which special term shall be held at a time and place
to be determined and after the giving of ten days' notice thereof by advertisement in a newspaper published at the seat of government. [1913. ch. 277,

.
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§ 1; 1909, ch. 72, § 1; R. C. 1905, § 440; 1899, ch. 153, § 1; R. C. 1899, § 377;
1903, ch. 193.]
Section* 715 and 716 are in lieu of R. C. 1905, || 440, 441, 442, which were expressly
repealed in Laws 1909, cli. 72, f 2.

The calendar. At each of said general terms of the supreme court,
eases shall be placed on the calendar of said court, and be liable for call
for argument and final disposition, in which the record on appeal has been
tiled in said court not less than twenty days prior to the first day of said
term.
[1913, ch. 277, § 2.]
The supreme court or any judge thereof is hereby
§ 717. Stenographer.
authorized to employ a stenographer whenever said court or any judge
thereof, either in term time or in vacation, shall require the services of a
stenographer, in the preparation of the opinions or decisions of the court,
or otherwise in connection with their respective official duties.
[R. C. 1905,
1897, ch. 137, § 1; R. C. 1899, § 378b.]
§ 443
The bills for services rendered by any stenog§ 718. Bills for service.
rapher so employed after being verified by the affidavit of the stenographer
and certified to as correct by the court or any judge thereof, shall be audited
by the state auditor and a warrant drawn therefor. [1907, ch. 80; R. C. 1905,
§ 444; 1897, ch. 137, § 2; R. C. 1899, § 378c]
§ 719. Salaries of supreme judges. The judges of the supreme court shall
each receive an annual salary of five thousand dollars. [R. C. 1905, § 445 R. C.
1895, § 379; 1903, ch. 194.]
See appropriation in section 653d.
§ 716.

all

;

:

Each judge of the supreme court of this state shall
hundred dollars per annum for traveling expenses
and moneys expended by him while absent from his home and while engaged
in the discharge of his official duties, to be paid in quarterly payments
without filing any itemized statement. [1907, ch. 82.]
§ 720. Expenses paid.
receive the sum of five

See also appropriation for expenses

in

section 653^.

§ 721. Judge having the shortest term shall be chief justice. Duties. The
judge of the supreme court having the shortest term to serve, not holding
office by election or appointment to fill a vacancy, shall be chief justice and
shall preside at all terms of the supreme court; provided, that whenever
no member of said court is qualified for the office of chief justice under the
above provisions, then the judges of said court shall select the chief justice.
In the absence of the chief justice the judge having the next shortest term
to serve, or a judge selected by the court, as the case may be, shall preside
in his stead.
[1909, ch. 71.]
6ee Constitution. § 92.

Article

2.

— The Clerk of the Supreme Court.

how appointed; There shall be a clerk of
appointed by the judges thereof, and who
during the pleasure of such judges. [R. C. 1905, § 446;

§ 722. Clerk of supreme court,
the supreme court, who shall be
shall

hold his

office

1890, ch. 170, § 1; R. C. 1899, § 380.]

§ 723. Oath. Bond. Deputy. Such clerk before entering upon his duties
qualify by taking the oath provided in the constitution and by giving
a bond in the sum of three thousand dollars with sufficient surety to be
approved by the governor, conditioned for the faithful performance of his
tluties.
Such clerk may appoint a deputy who shall take and subscribe the
oath prescribed in the constitution and file the same in said court.
The
clerk shall be responsible for the acts of his deputy.
[R. C. 1905, § 447; 1890,
eh. 170. § 2; R. C. 1899, § 381.]
Such clerk,
§ 724. Clerk procures necessary records, seal, stationery, etc.
unless otherwise provided for by law, shall procure the necessary records,
seal, stationery, postage, lights, fuel and furniture for the use of the supreme
shall
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court, and the expenses thereof shall be audited and paid as in other cases.
[R. C. 1905, § 448; 1890, ch. 170, § 3; R. C. 1899, § 382.]
§ 725. Clerk personally perforins all duties. When deputy can act. He
shall personally perform all the duties assigned him by law and the rules
of said court. When he is unavoidably absent or unable for any cause to
perform his duties, his deputy may perform the same. [R. C. 1905, § 449;
1890, ch. 170, § 4; R. C. 1899, § 383.]
§ 726. To furnish syllabus for publication. Whenever a syllabus is filed
by the judges of the supreme court as required by law, the clerk shall

immediately thereafter make and furnish a copy thereof together with the
title of the action in which the same is rendered to the publishers of such
daily newspapers in the state of North Dakota as consent to publish the
same without charge. [R. C. 1905, § 450 1890, ch. 170, § 5 R. C. 1899, § 384.]
Until otherwise provided by law and commencing
§ 727. Salary fixed.
January first, nineteen hundred and nine, the annual salary of the clerk of the
supreme eourt is hereby fixed at two thousand dollars per year, which said
salary shall be paid by the state auditor monthly as other state officers*
;

;

salaries are paid.
[1909, ch. 73; R. C. 1905, § 451; 1890, ch. 170, § 6; R. C.
1899, § 385.]
This section wa6 expressly repealed in sections 6.13ef 6f>3i. See comments in note immediately preceding section 6.13a.

§ 728. Fees in supreme court. The following fees shall be charged and
collected by the clerk
For drawing any process issued under the seal of said court, one dollar.
Affixing the seal to any process of the court, twenty-five cents.
Filing papers, ten cents each.
Reading and filing any petition relating to any proceeding in court, ten
cents.

Entering the appearance or default of appellant or plaintiff, or of defendant
or respondent, fifteen cents.
Entering every rule or order, fifteen cents per folio.
certified copy of every such rule or order, and of all papers, pleadings
and proceedings filed with him, ten cents per folio.
Entering a decree or sentence, ten cents per folio.
Entering a judgment or order, fifteen cents for every judgment debtor;
ten cents for each folio more than two.
Engrossing a remittitur to be sent to the district court, ten cents per folio.
Every certificate, twenty-five cents.

A

Taxing

costs, fifty cents.

Entering satisfaction of record, fifteen cents.

Taking

security, fifty cents.

Entering each cause on the calendar and making a copy for the bar, ten
cents.

Searching records and files in his office, twenty cents for the records and
for each year.
For services required by law or the rules of the court not hereinbefore
provided for, such fees as the court directs.
Admission of attorneys, three dollars. [R. C. 1905, § 452; 1890, ch. 170,
files

§ 7; R. C. 1899, § 386.]
He shall keep an
§ 729. Fees covered into state treasury quarterly.
accurate account of all fees received by him, and on the first days of January,
April, July and October of each year he shall file with the state auditor a
detailed statement of such fees, which statement must be verified by the
affidavit of such clerk. He shall also file with such statement a receipt from
the state treasurer, showing that all of such foes so received by him have
been covered into the state treasury- [R- C. 1905, § 453; 1890, ch. 170, § 8;
R. C. 1899, § 387.]
Fees to be covered into treasury at end of each month, see section 639.
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§ 730. When clerk to receive additional fees. In addition to the salary
hereinbefore prescribed he shall receive for his expenses in attending sessions
of the supreme court, when held at points other than at the seat of government, the sum of five cents per mile for each mile necessarily traveled in
going to and returning from such sessions and the sum of two dollars for
each day he is in actual attendance thereat, which mileage and per diem shall
be in lieu of all other traveling expenses to be allowed such clerk. Upon
tiling with the state auditor an itemized statement, verified by oath, showing
the mileage and per diem aforesaid, the state auditor shall draw a warrant
upon the state treasurer in favor of such clerk for the amount so shown to
be due under such statement. [B. C. 1905, § 454; 1890, ch. 170, § 9; E. C.
1899, § 388.]
See appropriation

for traveling expense, section 653g.

Article 3.— Thk Supreme Court Reporter.
§ 731. Supreme court reporter, how appointed. The judges of the supreme
court shall appoint a person of known integrity, experience and learning in
the law, reporter of the decisions thereof, and such person shall hold such
office during the pleasure of the judges.
[R. C. 1905, § 455; 1879, ch. 56, § 2;
Const. § 93; R. C. 1899, § 389.]
§ 732. Bond and how approved. Such reporter shall give a bond to the
state, with at least two suflicient sureties, to be approved by the chief justice,
in the sum of two thousand dollars, conditioned for the faithful performance

of his official duties. [R. C. 19Q5, § 456; 1890, ch. 171, § 1; R. C. 1899, § 390.]
Such reporter shall, as soon as practicable
§ 733. Duties of reporter.
after opinions of the supreme court are filed, prepare accurate copies of
such opinions and of all dissenting opinions filed, prefixing thereto copies
of the syllabi prepared by the court, the names of counsel in each case, a
statement of the facts or pleadings and an abstract of the briefs of counsel,
when he may deem such statement or abstract necessary or helpful to a full
understanding of the case. He may, in his discretion, add a brief note
referring to prior adjudications. [R. C. 1905, § 457; 1890, ch. 171, § 2; E. C.
1899, § 391.]
§ 734. Clerk to furnish reporter copies of records and opinions. It shall
be the duty of the clerk to furnish the reporter with a copy of the record and
opinions in each case at the expiration of twenty days after the decision is
filed, except when a rehearing is granted, and such reporter may retain
the same for such reasonable time as he may require to prepare the report
thereof, when it shall be returned to and remain in the office of the clerk.
[R. C. 1905, § 458; 1890. ch. 171, § 3; E. C. 1899, § 392.]
§ 735. To supervise publication of reports. Copyright for state. It shall
be the duty of the reporter to correct proof, prepare suitable indices for
and supervise the publication of all volumes of reports of the decisions of
the supreme court, which may hereafter be published under the authority
of the state; and to secure a copyright of each volume of such reports before
the same are distributed for the exclusive use and benefit of the state, the
procurement of such copyright to be properly printed in each volume, and
until provision for such publication shall have been made, all copies of
decisions, syllabi, statements of facts and pleadings, abstracts of briefs and
notes prepared by such reporter under the provisions of this article shall be
[R. C. 1905, § 459; 1890, ch. 171, § 4; E. C.
filed with the clerk of such court.
1899, § 393.]
§ 736. Reports, how printed. Number. After sufficient opinions are announced and recorded to make a volume, the reporter shall forthwith deliver
to the person, persons or corporation having the contract with the state for
publishing the Bame, copies of such opinions, and with each opinion a syllabus,
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and a brief statement of the

facts involved, together with other matters as
contemplated in section 733. Within twenty days after the proofsheets for
a volume have been furnished to him by the publishers at his office, he shall
furnish to such publishers an index and table of cases to such volume. Th»*
publishers shall furnish to the reporter without delay, as soon as they shall
be issued, seven copies of the revised proofsheets of the opinions, head notes,
index and table of cases of each volume, for correction and approval by the
reporter and judges of the supreme court, and shall cause such corrections
to be made therein as shall be indicated by the reporter or said judges.
shall contain not less than six hundred and fifty pages,
exclusive of the table of cases and index, and the workmanship and quality
of material shall be approved and accepted by a majority of the judges of
the supreme court. The secretary of state shall, in the first week in April and
every eight years thereafter, advertise weekly, in six different newspapers in
different localities in this state, for the term of six weeks, that sealed proposals will be received at the office of the secretary of state, for printing,
publishing aud selling the said reports for the term of eight years next after
the first day of June of said year, at a certain rate per volume, to be stated
in said proposal, not exceeding two dollars and twenty-five cents per volume.
Eaeh bidder shall deposit with the state treasurer the sum of one thousand
dollars either in Cash or by certified check, before making his proposal, to be
forfeited to the state in case he shall not make a contract according to his
proposal, if accepted, and according to the requirements of this chapter
[section 736J, and shall take a receipt from said treasurer and deposit tin*
same with his proposal, and, upon entering into the contract herein provided,
or upon the proposal being rejected, the said sum shall be returned. The
successful bidder shall enter into a contract that he will publish the supreme
court reports of the state, of the quality, style and character in all respects
as required in this chapter [section 736]
First
Each volume shall contain at least six hundred and fifty pages of
four and one-half inches in width and equal in style and quality to the best
of those heretofore published.
Second
Three hundred and twenty-five copies shall be published and
delivered to the secretary of state within sixty days after the complete manuscript thereof shall be delivered by the reporter of said court to said contracting party; provided, however, that such time that said reporter shall
retain the proof of any one volume after the same shall have been submitted to
him for revision shall not be computed as a part of said sixty days.
Third: That at the time said party to whom said contract shall be awarded
shall deliver said copies of said report to said secretary of state, said party
shall deliver to said secretary of state, free of charge, a true and correct
paper matrix of said report, to be preserved by said secretary of state as a
part of the records of his office.
Fourth: That the party to whom said contract shall be awarded shall
agree to publish and sell the same to the citizens of North Dakota, and at
all times keep the same on sale at the price agreed upon in said contract,
and shall agree to stereotype the same and at all times keep the same on sale
at contract price, and furnish the state any number of additional copies that
may be thereafter required at said contract price, the copyright of all reports
published under said contract vesting in the secretary of state for the benefit of
the people of this state provided, however, that nothing herein contained shall
be so construed as to prevent the contractors by whom any such volume is published, their representatives or assigns, from continuing the publication and
sale of such volumes so long as they shall comply in all respects with the requirements of this act [section 736J in respect to the character, sale and price of
such volume. [1909, ch. 83; R. C. 1905, § 460; 1890, ch. 171, § 7; 1891, ch. 123,

Eaeh of said volumes

:

:

;

§

1

;

Ii.

C. 1895, § 394. j
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The supreme court reporter for performin:-:
§ 737. Salary of reporter.
the duties required of him by law, shall receive an annual salary of fifttvi
hundred dollars, payable quarterly, and uo extra compensation for proot
readers or stenographic assistance shall be allowed, but the expense of such
assistance shall be borne by said reporter out of his salary. [R. C. 1905, § 461
1890, ch. 171. § 5; 1899, eh. 154; R. C. 1899, § 395.]
This section is expressly repealed in section 653e, which provides the Mine salary until
July

first,

1915-

See coin menu in note immediately preceding section 6S3a.

Article

4.

— Marshals

of the Supreme Court.

Compensation. The sheriffs of the
§ 738. Marshals of supreme court.
counties of Burleigh, Cass and Grand Forks arc hereby constituted and made
the marshals of the supreme court, and they and each of them are authorized
to serve all process of the court, and shall be entitled to charge and receive
the same fees and mileage for the service of process issued by the court or
otherwise, relating to the business of the court, and the same compensation
for attendance upon the court as is now allowed by law to sheriffs for
pprforminp: similar duties in the district courts of the state, which F»-t* shall be
paid out of the state treasury as other expenses are paid. [R. C. 1905, § 462
1890, ch. 90, § 1; R. C. 1899, § 396.]
See appropriation for " salary " of marshal, Beet ion

6j:.j«.

§ 739. When respective marshals to act. The sheriff of each of the counties
aforesaid shall act as marshal during the term of such court in his county.
[R. C. 1905. § 463; 1890, ch. 90, § 2 R.
1899, § 397.]
Such sheriffs shall be
§ 740. Liability of sheriffs acting as marshals.
liable on their official bonds given as sheriffs of their respective counties for
the faithful and proper performance of their duties as marshals of the supreme
court. [R.
1905, § 464; 1890, ch. 90, § 3; R. C. 1899, § 398.]

C

:

C

Article

5.

— Bailiff

for Supreme Court.

§ 741. Court may designate bailiff. The judges of the supreme court may
designate the librarian of the state law library or any of the assistants
employed in such library, from time to time, to act as bailiff of the supreme
court, and his duties as such shall be prescribed by that court. [1911, ch. 286,
§ 1.1

§ 742. Compensation. No person appointed bailiff of the supreme court,
as provided in section 741, shall receive any compensation therefor in addition to that received in his capacity as librarian or assistant librarian of the
state law library. [1911, ch. 286, § 2.]

Article

6.

— Distrtbition of Supreme Court Reports.

§ 743. Supreme court reports, how distributed. It shall be the duty of
the secretary of state to deliver one copy of each volume of the North Dakota
reports to the following officers and organizations
Each judge of the supreme
court of this state, each of the judges of the district courts of this state,
the United States attorney for North Dakota, the attorney-general for the
state, the library of the congress of the United States, the library of the
supreme court of the United States, the' attorney-general of the United States,
the governor of the state, the public library of each state and organized
territory of the United States that exchanges reports with this state, and
three copies to the clerk of the supreme court of this state for the use of the
court when in session, and to deposit ten copies in the state library to be
retained therein; provided, that any of the above named officers or bodies
which have been once supplied with any of the above named volumes need
not be supplied with additional copies and it is made the duty of each state
officer above specified to deliver to his successor in office upon the expiration
:

;
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[B. C. 1905, § 465;
of his term of office all such volumes in his possession.
1887, ch. 154, § 1; R. C. 1899, § 399.]
duty of the secreis
the
It
auditors.
to
supply
744,
Secretary
of
state
§
tary of state to furnish to each county auditor in this state four copies of
each volume of such reports, and it is the duty of such auditor upon receipt
of the volumes above specified to mark conspicuously upon the outside of the
cover thereof with red ink or to brand thereon the words, " Property of
" (inserting the name of the county of which he
the County of
is an officer).
[1907, ch. 244; R. C. 1905, § 466; 1887, ch. 154, § 3; R. C. 1899,
§ 400.)

§ 745. County officers supplied. The county auditor must deliver one copy
of each volume so marked or branded into the custody of the clerk of the
district court, county judge and state's attorney of his county, and retain one
copy to be filed in his office, and each of sucli officers shall at the expiration of
his term of office deliver such volume to his successor in office.
[1907, ch. 244;
R. C. 1905, § 467; 1887, ch. 154, § 3; R. C. 1899, § 401.]

Article

7.

— The District

Courts.

The state is divided into judicial districts as
§ 746. Ju "icial districts.
provided by law, and terms of court shall be held in each district as provided in this article. There shall be elected in each judicial district a judge
of the district court, whose term of office shall be four years from the first
Monday in January next succeeding his election and until his successor is
elected and qualified. [1911, ch. 169; 1907, ch. 159; R. C. 1905, § 4G8; 1895,
ch. 103, § 1; R. C. 1899, § 402; 1903, ch. 116.]
"

Creation of ninth district not fully provided for. State ex rel. Erickson v. Burr, 16 X.
D. 581, 113 N. W. 705.
Circuit judge appointed to fill vacancy holds for unexpired term. State v. Gardner, 3
S. D. 553, 54 N. W. 606.

PIRST JUDICIAL DISTRICT.

§ 747. Boundaries and terms of court. The first judicial district consists
of the counties of Grand Forks and Nelson, and terms of the district court shall
be held each year at the county seat of each of said counties as follows:
In Grand Porks county commencing on the first Tuesday in each month,
excepting the months of August and September but a jury shall not be called
for any term unless, in the opinion of the judge, there is sufficient business to
demand a jury provided, that a jury shall be called for at least two terms of
said court each year.
In Nelson county commencing on the first Monday after the fourth day of
July and the first Monday after the first day of January. [1907, ch. 160; R. C.
1905, § 469 1897, ch. 62 R. C. 1899, § 403.]
;

;

;

;

Aa to regular term within section 10307 meaning jury term. State v. Foster, 14 N. D.
561, 105 N. W. 938.
Provision that court may be held at given time does not necessarily constitute it a regular term of court. State v. Fleming, 20 N. D. 105, 126 N. W. 565.

SECOND JUDICIAL DI8TRICT.
§ 748. Boundaries and terms of court. The second judicial district consists
of the counties of Ramsey, Towner, Rolette, Benson and Eddy, and two terms
of the district court shall be held each year at the county seat of each of said
counties as follows:
In Ramsey county commencing on the first Monday in March and the second

Monday

in

November;

Tn Towner county commencing on the third Monday in March and the
fourth Monday in November:
In Benson county commencing on the first Monday in June and the second

Monday

in

December;
1*4
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In Rolette county commencing on the third Monday in June and the first
Monday in January
In Eddy county commencing on the third Monday in May and the second
Monday in October. [1913, ch. 139; 1911, ch. 172; B. C. 1905, § 470; 1899,
ch.

49; B. C. 1899,

404; 1903, ch. 110.]

§

THIHD JUDIOIAL DISTRICT.
§ 749. Boundaries

and terms of

The third

court.

judicial district consists

of the counties of Cass, Steele and Traill, and terms of the district court
shall be held at the county scat in each of such counties each year as follows

In Cass county commencing on the first Tuesday after the first Monday
January, the fourth Tuesday in April, the first Tuesday in September,
and the first Tuesday in November. A jury must be called for the November
term and for the April term, unless a jury shall have been called for the
previous January term, in which case a jury at the April te»*m may be
dispensed with. No jury shall be called at the September term.
In Steele county commencing on the third Tuesday in June and the third
in

Tuesday

in October.
In Traill county commencing on the second Tuesday in February and the
Tuesday in June. [R. C. 1905, § 471 1893, ch. 53, § 1 ; B. C. 1899, § 405

first

;

1903, ch. 62.]

POUBTH JUDIOIAL

DISTRICT.

§ 760. Boundaries and terms of court. The fourth judicial district conof the counties of Richland, Ransom, Sargent, Dickey and Mcintosh.
Two terms of the district court shall be held each year at the county scat
of each of the following named counties, to wit
In Richland county commencing on the first Tuesday in January and the
sists

Tuesday in June.
In Sargent county commencing on the

first

first Tuesday in February and the
Tuesday in September.
In Dickey county commencing on the first Tuesday in March and the first
Tuesday in October.
In Mcintosh county commencing on the first Tuesday in April and the first
Tuesday in November.
In Ransom county commencing on the first Tuesday in May and the first
Tuesday in December. [1911, ch. 170; R. C. 1905, § 472; 1899, ch. 50; R. C.
^

first

1899, § 406; 1903, ch. 63; 1905, ch. 84.]

FIFTH JUDICIAL DISTRICT.

The fifth judicial district shall
§ 751. Boundaries and terms of court.
consist of the counties of Stutsman, Barnes, LaMoure, Wells, Griggs and
Foster and two terms of the district court shall be held each year at the
county seat of each of said counties as follows
In Stutsman county commencing on the third Monday in June and the
second Monday in December;
In Barnes county commencing on the
first

Monday

in

first

Monday

in

January and the

June

In LaMoure county commencing on the first Monday in February and the
fourth Monday in September;
In Wells county commencing on the third Monday in July and the third

Monday

in

January;

In Griggs county commencing on the second

Monday

in

Monday

in

May and

the second

November;

In Foster county commencing on the first Monday in Mav and the second
Monday in October. [1913, ch. 141; 1909. ch. 74; R. C. 1905, § 473; 1897,
ch. 64; R. C. 1899, § 407; 1903, ch. 61; 1905, ch. 85.]

An
Laws

act defining boundaries of this district and fixing the terms of court
1911, ch. 323.
185
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SIXTH JUDICIAL DISTRICT.
§ 752. Boundaries and terms of court. The sixth judicial district consists
of the counties of Burleigh, Emmons, Kidder, McLean, Sheridan and Logan
and is divided into judicial subdivisions as follows:
1. The first subdivision consists of the county of Burleigh and four terms
of the district court shall be held each year at the county seat thereof, commencing on the third Tuesday in February, the second Tuesday in May, the
first Tuesday in September and the second Tuesday in December, but a jury
shall not be called for the February and September terra of court unless
in the opinion of the judge there is sufficient business of the court to require
a jury.
2. The second subdivision consists of the county of Emmons and two terms
of the district court shall be held each year at the county seat thereof commencing on the first Tuesday in February and the first Tuesday in October.
3. The third subdivision consists of the county of Kidder and two terms
of the district court shall be held at the county seat thereof each year commencing on the second Tuesday in January and the third Tuesday in June.
4. The fourth subdivision consists of the county of McLean and two terms
of the district court shall be held each year at the county seat thereof commencing on the second Wednesday in June and the second Wednesday in
.

November.
5. The fifth subdivision consists of Sheridan county and two terras of the
district court shall be held therein at the county seat each year commencing
on the second Tuesday in March and the third Tuesday in October.
6. The sixth subdivision consists of the county of Logan and two terms of
the district court shall be held each year at the county seat thereof commenc-

ing on the first Tuesday in April and the fourth Tuesday in November. [1913,
eh. 142; 1911, ch. 171: R. C. 1905, § 474; 1890, ch. 82, §§ 1-9; R. C. 1899, § 408;
1905, chs. 82, 83 1905, ch. 73, § 6.]
;

SEVENTH JUDICIAL

OISTRICT.

§ 753. Boundaries, chambers and terms of court. The seventh judicial district consists of the counties of Pembina, Walsh and Cavalier, and terms of
court shall be held in each of said counties in each year as follows:
In the county of Pembina, at Cavalier, commencing on the first Tuesday
of January, the first Tuesday in June, the first Tuesday in April and the first
Tuesday in October.
In the county of Cavalier, at Langdon, commencing on the first Tuesday
of December, the second Tuesday in June, the first Tuesday in March and the
second Tuesday in September.
In the county of Walsh, at Grafton, commencing on the fourth Tuesday in
January, the fourth Tuesday in June, the third Tuesday in November and

Tuesday in March.
Provided, that at the terms of court appointed to be held in such counties
for the months of March, April, September, October and November, no jury
shall be called unless called by the court for the trial of criminal cases.
the third

[1913, ch. 143; 1909, ch. 75; R. C. 1905,

§

475: 1895, ch. 103,

§

5: R. C, 1899,

§ 409.]

EIOTITH JUDICIAL DISTRICT.

§ 754. Boundaries and terms of court. The eighth judicial district consists
of the counties of Ward, Renville, Burke and Divide, and terms of court shall
be held in each of said counties at the county seat thereof as follows:
In Ward county commencing on the second Monday in November, the
third Monday in July and the first Monday in February; provided, that the
said term appointed to be held in the month of February, no jury shall be
called, except in the discretion of the court for the trial of criminal cases.
186
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In Renville county commencing on tin* second Monday in October, the
lourth Monday in June and the fourth Monday in January; provided, that
at the said term appointed to be held in January no jury shall be called, except
in the discretion of the court for the trial of criminal cases.
In Burke county commencing on the fourth Monday in October, the first
-Monday in July and the second Monday in January; provided, that at said
terra appointed to be held in the mouth of January no jury shall be called,
except in the discretion of the court for the trial of criminal cases.
In Divide county commencing on the fourth Monday in September, the
second Monday in June and the third Monday in January: provided, that
at the said term appointed to be held in the month of January, no jury shall
be called except in the discretion of the court for the trial of criminal cases.
[1913. ch. 173; 1907, ch. 161, § 1 R. C. 1905, § 476; 1903, ch. 116. § 5.1
§ 755. Chambers, when and where. The court of the eighth judicial district shall, except at those times when the court shall be actually engaged
in the holding of a term of court in any of the counties of the said district,
have its chambers for the purpose of hearing and transacting such business
us may come before it, in each of the counties comprising the eighth judicial
district, in each year, at the county scats of such counties as follows:
In the county of Ward, on the first Monday in the months of January,
;

March, May, July, September and November.
In the county of McIIcnry, on the first Monday in the months of February,
April, June, August, October and December.
In the county of Bottineau, on the third Monday in the mouths of January,

March, May,

July, September

and November.

In the county of Williams, on the third Monday in the months of February,
April, June, August, October and December.
Provided, that any matter or application or motion set for hearing before
the judge of the said district, at any of the said times and places designated
for the holding of chambers, which do not come on for a hearing and determination at such time and place, by reason of the absence of the judge therefrom, shall be continued until the next regular day set for the holding of
chambers at the said place, where said application or motion was noticed for
hearing, without any further order or notice to that effect. [R. C. 1905, § 477
1903, ch. 116, § 6.]
Of the counties named in this section Ward county is the only one remaining in the
eighth judicial district. Sec section 754. But aa the legislative assembly has made no
change whatever,

it is

here retained.

NINTH JUDICIAL

DISTRICT.

District No. 9 shall consist of the counties of Bottineau,
McFIenry and Pierce. [1907, ch. 161, § 1.]
§ 757. Actions and judgments. All actions brought and now pending in the
counties of Bottineau, McIIenry and Pierce shall be continued in and tried
in the ninth judicial district. The court on its own motion shall direct and
authorize said actions to be entitled in the ninth judicial district, and any
judgments rendered thereon shall be in full force and effect in said district.

§ 756. Boundaries.

[1907, ch. 161, § 2.]
§ 758. Terms of courts. The terms of the district court in the ninth judicial
district shall be held at the county seat of each county in said district, as
follows:
In the county of Bottineau, on the second Monday in February, the fourth
.Monday in April, the fourth Monday in June, the third Monday in September,
and the third Monday of November of each year; provided, that no jury shall
be called for the terms of court beginning on the fourth Monday in April, the
fourth Monday in June and the third Monday in September, except in the
discretion of the district judge.
187
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In the county of McHcnry, on the second Monday in March, the second
Monday in May and the third Monday in July, the first Monday in October
and the third Monday in December of each year; provided, that no jury shall
be called for the terms of court beginning the second Monday in May. the
third Monday in July, and the first Monday in October, except in the discretion of the district judge.
In the county of Pierce, on the third Monday in January, the first Monday
in April, the first Monday in June, the first Monday in September and the
third Monday in October of each year; provided, that no jury shall be called
for the terms of court beginning the first Monday in April, the first Monday in
September, and the third Monday in October, except in the discretion of the
district judge.
Any terms of court now called for the ninth judicial district by the presiding judges of the second and eighth judicial districts shall be duly held,
unless continued by the judge of the ninth judicial district, for cause. [1909,
ch. 76, § 3 1907, ch. 161, § 3.]
;

Laws

1907, ch. 161. jjjj 4, 5, provided as follows:
Judge, when chosen. '1 here shall he chosen a judge of the district court for the
ninth judicial district at the general election to he held in November, 1908, and thereafter
as provided by law.
" 8 5. Old boundaries remain until new judge qualifies.
Until the election and qualification of the judge of the ninth judicial district as herein provided for, all of the territory comprehended in said ninth judicial district shall be and remain a part of the judicial district to which it belongs under existing laws."
" 5

4.

TENTH JUDICIAL

DISTRICT.

§ 759. Defined. Terms of court. The tenth judicial district consists of the
counties of Stark, Billings, Dunn, Hettinger, Bowman, Adams and Golden
Valley, and all unorganized territory lying within the boundaries of any of
said counties, and said district is divided into judicial subdivisions as followB
1. The first subdivision consists of the county of Stark, and four terms of the
district court shall be held therein each year at Dickinson, the county seat
of said county, commencing on the third Tuesday in May, the first Tuesday in
September, and the first Tuesday in December, and the first Tuesday in
March provided, that no jury shall be summoned for the September and
March terms, excepting upon the order of the judge of said court.
2. The second subdivision consists of the county of Billings, and three
terms of the district court shall be held therein each year at Medora, the county
seat of said county, commencing on the first Tuesday in January, and the
first Tuesday in June, and at such other time as the judge of the district court
may designate but no jury shall be called for the third term, excepting by
order of the judge.
3. The third subdivision consists of the county of Dunn, and two terms of
the district court shall be held therein each year at Manning, the county
seat of said county, commencing at such time as the judge of said court shall
;

direct.
4. The fourth subdivision consists of the county of Hettinger, and two terms
of the district court shall be held therein each year at Mott, the county seat
of said county, commencing on the second Tuesday in February and the
first Tuesday in October.
5. The fifth subdivision consists of the county of Bowman, and two terms
of the district court shall be held therein each year at Bowman, the county
seat of said county, commencing on the third Tuesday in June and the second

Tuesday in November.
6. The sixth subdivision

consists of the county of Adams, and two terms of
the district court shall be held therein each year at Hettinger, the county
seat of said county, commencing on the first Tuesday in April and the third

Tuesday

in October.
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7. The seventh subdivision consists of the county of Golden Valley, and
two terms of court shall be held therein each year at Beach, the county
seat of said county, commencing on the third Tuesday in January, and the
second Tuesday in July. [1913, ch. 144, § 1 ; 1911, ch. 168, § 1 1909, ch. 77,
;

§

1

;

1907, ch. 162, § 1.]

§ 760. New counties. In the event of any new county or counties being
created within the said tenth judicial district it shall be the duty of the judge
of said court to hold two terms of the district court in each year in each new
county that is created out of the territory within the said tenth judicial district at such times as the judge of said court shall direct.
[1913, ch. 144, § 2;
1911, ch. 768, § 2; 1907, ch. 162, § 5.]

§ 761. Chambers of the judge. The court of the tenth judicial district shall,
excepting such times as the court is actually engaged in the holding of a term
of said court in any of the counties of said district, have its chambers for the
purpose of holding and transacting such business as may come before it, at
Dickinson, the county seat of Stark county, on the first Monday in each month.
[1913, ch. 144, § 3 ; 1911, ch. 168, § 3 1909, ch. 77, § 2 ; 1907, ch. 162, § 2.]
;

ELEVENTH JUDICIAL

DISTRICT.

The eleventh judicial district shall
§ 762. Boundaries and terms of court.
consist of the counties of Williams, Mountrail and McKenzie. The terms of
the district court in the eleventh judicial district shall be held at the county
seat of each county in said district as follows
In the county of Williams, on the fourth Monday in June, the first Monday
in October, and the second Monday in December, of each year; provided that
no jury shall be called for the term of court opening on the first Monday in
October, except in the discretion of the district judge.
In the county of Mountrail on the third Monday in July, the third Monday
in November, and the third Monday in January, of each year; provided that
no jury shall be called for the term of court opening on the third Monday in
January, except in the discretion of the district judge.
In the county of McKenzie on the second Monday in June, and the third
Monday in October of each year.
Any terms of court now called by the presiding judges of the eighth and
tenth judicial districts shall be duly held, unless continued by the judge of the
eleventh judicial district for cause. [1911, ch. 166, §§ 1, 2.]
§ 763. Judge. When appointed and chosen. Governor shall appoint. There
shall be appointed by the governor a judge of the district court for the eleventh
judicial district who shall hold office until the next general election, and until
his successor is duly elected and qualified.
[1911, ch. 166, § 3.]
§ 764. Actions and judgments in full force. All actions brought and now
pending in the counties of Williams, Mountrail and McKenzie, and entitled
in the eighth and tenth judicial districts shall be continued in and tried in the
eleventh judicial district, and any judgment rendered therein shall be in full
force and effect in the said eleventh judicial district and the court upon its
own motion shall direct and authorize said actions to be entitled in the eleventh
judicial district.

[1911, ch. 166, § 4.]

TWELFTH J DDI OI AL DISTRICT.
There is hereby created the twelfth judicial district
North Dakota, which shall consist of the counties of Morton,
Oliver and Mercer, and all that portion of the Sioux Indian Reservation lying
north of the seventh standard parallel and south of the southern boundary
of Morton county, and is divided into judicial subdivisions as follows:
1. The first subdivision consists of the county of Morton and all that portion
of the Sioux Indian Reservation lying north of the seventh standard parallel
and south of said county;
§ 766. Boundaries.

of the state of
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consists of the county of Oliver.
consists of the county of Mercer.

[1911,

'

167, § 1.]
§ 766. Terms of court. Four terms of the district court for the first sub
division of the twelfth judicial district consisting of the county of Morton,
shall be held each year at Mandan, the county seat of said county; which said
terms shall commence on the fourth Monday in March and the third Monday
in June, the third Monday in September and the first Monday in December;
provided, that no jury shall be called for the March and September terras,
except upon the order of the judge for the trial of criminal cases, but when
a jury is called at such terms, the court may in its discretion take up the trial
of civil jury cases in addition to such criminal cases.
Two terras of the district court of the second subdivision of the twelfth
judicial district, consisting of the county of Oliver, shall be held each year
at the county seat of said county; which said terms shall commence on the
first Monday in June and the third Monday in October.
Two terms of the district court of the third subdivision of the twelfth
judicial district, consisting of the county of Mercer, shall be held each year
at the county seat of said county, which said term shall commence on the
second Monday in March and the third Monday in November. [1913, ch. 145.
§§ 1-3; 1911, ch. 167.]
Election of. The governor shall appoint a judge of the
§ 767. Judge.
twelfth judicial district, who shall hold his office until the next general
election and until his successor is duly elected and qualified.
[1911, eh.
167, § 2.]

§ 766. Actions and judgments. All actions now pending in the counties
of Oliver, Morton and Mercer and entitled in the tenth judicial district shall
be continued in and tried in the twelfth judicial district, and the court on its
own motion, shall direct and authorize said actions to be entitled in the twelfth
judicial district.
[1911, ch. 167, § 3.j
§ 769. New counties. Whenever any county is created and organized out
of any of the territory designated as composing said twelfth judicial district,
there shall be held in such newly created and organized county two terms of
court each year, at the county seat, at such times as the judge of said district
shall fix.
[1911, ch. 167, § 4.]

Article

8.

— Genkral

Provisions Relating to District Courts.

Nothing contained in article 7 shall be
§ 770. Spec al terms of court.
construed to restrict the power of the court or any judge to call and convene
other terms of court in any of said counties and require the attendance of
jurors at the same in the manner provided by law, but such special terms
shall not supersede the requirement to hold any general term hereinbefore
provided for.
K. C. 1905, § 478 1893, ch. 53, § 3 R. C. 1899, § 411.]
[

;

;

New rune* can be noticed for such term and tried thereat. 3 N*. L>. 17, 53 N. W. 173.
Jurors raav he summoned and criminal cases tried at Bpucial terms. State v. Boucher.
S N. I"). L>T7,*:S N.
Circuit judjro is authorized to order special term of court Re Nelson, 19 S. D. 21*.
102 X. W. 8S-.

W

§ 771. In case of holidays.

In case the day appointed for the commenceshall be a statutory holiday such term may
[R. C. 1905, § 479; 1893, ch. 53, § 2; R. ('.

ment of the term in any county
commence on the following day.
1899, § 412.|
\

siIhHv of court business trHriaartcd on lepal holiday.

10 L.R.A.(N.S.) 791.

§ 772. Salary. The judges of the district courts shall receive an annu;iJ
salary of four thousand dollars, the payment thereof to begin at the expira
tion of the term of each of the present incumbents, and until the expiration
f>f Hie present term of each of said judges he shall receive an annual salary
of three thousand five hundred dollars.
[1907, ch. 77, § 2.]
"mm- :it«n

appropriation in section 653d.
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*

I*ws 1911, ch. 175, provided for tbe payment by the state of expenses of a district
judge performing official dntios outside of his own eounty. It is expressly repealed in
section C53i in an act which expires July first, 1915.
See comments in the note immediately preceding section 653a.
A bill re-enacting the provisions of chapter 175, above
cited, was vetoed in I*ws 1913. ch. 290.
§ 773. D'strict judges reimbursed, in certain cases. In case a judge of
the supreme court shall be in any way interested in a cause brought before
said court and the remaining judges of said court shall call one of the district
judges to sit with them on the hearing of said cause, the district judge so
called shall be entitled to receive his actual and necessary expenses incurred
while sitting as such supreme court judge, including hotel and traveling
expenses, said sum to be paid out of the general fund of the state, upon an
itemized account properly verified by the judge entitled thereto.
[1911,

ch. 176, § 1.]
'this is

cxprwaly recognized

in the

appropriation in section 653g.

Article 9.— Court Strnooraphebs.
§ 774. Appointment, how made. The judge of the district court in each
judicial district may, whenever in his judgment it will expedite the public
business, appoint a competent person to the office of court stenographer within
his district. The order of appointment shall be filed in the office of the clerk
and entered upon the records of the court in each county of the district,
and the person so appointed shall take and subscribe the oath required of
other civil officers and file the same in the office of the secretary of state,
and shall hold his office and discharge the duties thereof in person until
the order for his appointment is revoked, or another person is appointed to
such office. In case such stenographer shall be incapacitated from acting the
judge may appoint some suitable person to act in his place, whose minutes,
transcripts and certificates shall have the same force and effect as though

made by such

official

stenographer, but the certificates

made by such person

shall be under oath.
[R. C. 1905, § 481 1893, ch. 46, § 1 R. C. 1899, § 414.]
§ 775. Duties. Such stenographer shall attend the sessions of the court
within the district whenever the judge shall so direct, and shall take in
sho'-'hand all testimony priven orally by the witnesses and all objections and
;

;

rulings made and exceptions taken, also the instructions given orally by the
court and all other proceedings at the hearing or trial not reduced to writing.
[R. C. 1905, § 482; 1893, ch. 46, § 2; R. C. 1895, § 415.]
Item for stot o^ra iter's fees to perfect appeal record not taxable costs.
Birrl*all Co., 17 S. I). 3f>0. 96 N. W. 703.

Muv

be required to attend court outside circuit; entitled to mileage.

Elfring

t.

New

Underwood

v.

I^wrence Co..
S. I). a. 60 N. W. 147.
§ 776. Original minutes to be filed, where. The original shorthand minutes
so taken with the indorsement thereon in longhand over the signature of
the stenographer, giving the title of the action and stating the contents and
time and place of taking, shall in every case be filed in the office of the clerk
of the court of the county in which the action is pending at the conclusion
of the trial or as soon thereafter as practicable, but the same may be withdrawn bv the stenographer at anv time for a reasonable period for the
purpose of transcribing.
[R. C. 1905, § 483; 1893, ch. 46, § 3; R. C. 1895.
f>

§416

1

The judge may, in a
§ 777. Transcript of nrnutea, when to be made.
criminal action on the application of the defendant or the state's attorney,
whenever in his judgment there is reasonable cause, order a transcript of
the original minutes or any part thereof to be made at the expense of the
enunty, and such stenographer shall plainly transcribe the same into longbs'pd accordingly and file such transcript in the office of the clerk, and he
s>>
at any time at the request of any party to a civil or criminal action.
••- ,n V
Miyment of his fees as provided by law, in like manner transcribe his
original minutes or any part thereof taken in such action, and deliver the
1

.

m
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to the party ordering such transcript, who may file the same in the
the clerk whenever he shall so elect.
[R. C. 1905, § 484; 1893, ch. 46,
4; R. C. 1895, § 417.]

same

office of
§

Rule of court that suitor must procure transcript of entire testimony before settle*
of statement or bill of exceptions, unauthorized. Kaeppler v. I'ollock, 8 N. D. 59,

ment

76 N.

W.

987.

Not judge's duty to require him to read notes
Campbell, 11

v.

S. D. 433, 7S

X.

in settling bill of exceptions.

Myers

\V. 353.

§ 778. Transcript available for either party. Each transcript filed as herein
provided Rhall be available alike to either party to the action for the purposes
•hereinbefore set forth.
[R. C. 1905, § 485; 1893, ch. 46, § 4; R. C. 1895,

§417.1
Rule of district court requiring suitor to file transcript of entire testimony, illegal.
Kaeppler v. Pollock, 8 X. 1). 5U. 7« X. W. 93T.
Judge not required to settle bill of exceptions without transcript of official stenographer's notes. Xot duty of stenographer to read notes. Myers v. Campbell, 11
S. D. 433, 76 X. W. 353.

Snch transcript must in each case be
§ 779. Certificate of transcript.
.
certified by the stenographer to the effect that it is a correct transcript of
his original shorthand minutes and a full, true and complete statement of the
testimony and other proceedings which it purports to contain, and when he
has ceased to hold his office as stenographer of the court he must make such
certificate under oath.
.[R. C. 1905, § 486; 1893, ch. 46, § 5; R. C. 1899,
§ 418.]

The stenographer shall be entitled to receive from
§ 780. Compensation.
each county in which he is required to attend court reimbursement for his
traveling expenses at the rate of five cents per mile for each mile actually
and necessarily traveled in going thereto and returning therefrom and compensation for his time actually employed in attending court therein in such
sum as the judge shall allow, not exceeding ten dollars per day, all of which
shall be audited and paid by the proper county on the order of the judge.
For making transcripts as herein provided he shall be entitled to receive such
compensation as the judge shall allow, not exceeding fifteen cents for each
folio of one hundred words, and the same, when ordered by the judge, shall
be paid by the county chargeable with the costs of the aetion, and in all other
cases by the party requesting such transcript.
[R. C. 1905, § 487
1893,
ch. 46, §6: R. C. 1899, § 419.]
Upon request of any party
§ 781. Compensation for copies for parties.
the official stenographer of the district or county court shall, at the time of
making a transcript of the proceedings, make four additional copies thereof,
and for the making of said four copies, such stenographer shall be entitled
to charge, in addition to his fee for the making of the original transcript, ten
[1913, ch. 131, § 16.]
cents ($0.10) per folio of one hundred words.
;

This section

is

taken from that part of a chapter which deals with appellate procedure.

Article 10.— State Board of Bar Examiners.

The justices of the supreme court
§ 782. Appointment by supreme court.
of this state shall appoint from the members of the bar of this state, resident
therein and who shall be learned in the law, three persons to constitute a
[R. C. 1905, § 488; 1905, ch. 50, § 1.)
state board of examiners in law.
Vacancy, how filled.
The term of office of the
§ 783. Term of office.
members of the first board shall be as follows: One shall be appointed for
two years, one shall be appointed for four years and one shall be appointed
for six years, and their successors shall receive their appointment in a like
manner for a term of six years each but in case of a vacancy occurring by
death or otherwise there shall be appointed in a like manner a person to serve
through the unexpired term of the member to whose place he is appointed.
[R. C. 1905, § 489 ; 1905, ch. 50, § 2.]
;
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§ 784. Officers of board. Public examination. Record of proceedings. The
said board shall elect one of its members president.
The clerk of the supreme
court shall be ex-ofticio secretary and treasurer of said board.
The said board
shall, at least two times in each year, hold public examinations for admission
to the bar of this state, which examinations shall be both written and oral,
in such places and at such times in this state as the said board, or a majority
thereof, shall direct.
The said board shall keep a record of all its proceedings and also a record of all applications for admission to the bar, and shall
enroll in a book kept for that purpose, the name of each person admitted
as an attorney at law.
[R. C. 1905, § 490; 1905, eh. 50, § 3.j
Certificate of admission.
The said board
§ 785. Report of examinations.
shall, as soon as practicable thereafter, report the result of all examinations
to the supreme court, with such recommendations for admission as to the
said board shall seem just, and the supreme court shall, after considering
said report and said recommendations, by order, either in term time or in
vacation, authorize the issuance of certificates of admission to the bar, upon
taking the oath of office at such time and place as such order may provide.
[R. C. 1905, § 491 1905, ch. 50, § 4.]
The said board shall receive from
§ 786. Examination fee, how applied.
each person applying for examination the sum of twenty dollars as a fee
therefor, and all fees received by said board shall be deposited with the
treasurer of said board and applied towards the expenses and compensations
of the respective members of such board.
The secretary of said board shall
be allowed such compensation for expenses and services from the fees so
received as the said board may determine upon the admission to the bar of
any such person so examined, as herein provided, no fee shall be required
therefor.
[1913, ch. 275; R. C. 1905, § 492; 1905, ch. 50, § 5.]
There shall be paid out of the treasury of said
§ 787. Salary of board.
board to each examiner appointed as aforesaid a compensation not exceeding
ten dollars per day and his actual necessary expenses in going to, holding
and returning from any such examination; provided, that all such expenses
shall be paid from the fees received by the board under the provisions of
tliis article and no part of the compensation or expenses provided for herein
shall be paid out of the state treasury.
fR. C. 1905, § 493; 1905, ch. 50. § 6.]
§ 788. Admission and practice dependent upon compliance with rules of
court.
No person shall hereafter be admitted to practice as an attorney and
counselor at law, or to commence, conduct or defend any action or proce"ding
in any of the courts of record of this state, in which he is not a party concerned, unless he has complied with and been admitted under and pursuant
[R. C. 1905,
to such rules as the supreme court of this state shall prescribe.
§ 494; 1905, ch. 50, § 7.]
;

;

Constitutional privilege to practice law. 14 L.R.A. 581.
Right of women to practice law. 21 L.R.A. 701.
Practice of law by corporation. 32 L.R.A. CSS.) 56.

The power to admit
§ 789. Power to admit vested in the supreme court.
persons to practice as attorneys and counselors at law in the courts of this
[R. C. 1905, § 495; 1891, ch. 119,
state is hereby vested in the supreme court.

§1;E.C.

1899, § 420.]
Attorneys admitted before 6tatelinod entitled to admission without examination.
re nclwig, 5 8. P. 272, 58 N. W. 674.
"Attorney " means one who holds license to practice law. Danforth v. Kgan. 2:5 8. D.
43. 119 N. W. 1021.
Applicants for admission to practice
§ 790. Qualification of applicants.
as attorneys and counselors at law must be residents of this state, at least

In

twenty -one years of age, of good moral character, and must have actually
and in good faith pursued a regular course of study of the law for at least
three full years, either in the office of a member of the bar of this state residing therein, and in regular practice or with hnd under the immediate direction of a judge of the supreme court, district court, or county court having
13
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increased jurisdiction, of tliis state, or in some reputable law school of tno
United States, or partly in such office and partly in such law school; but in
computing such period of study, the school year of any such law school,
consisting of not less than thirty-five weeks, exclusive of vacation, shall be
considered equivalent to one full year.
[1911, ch. 57; 1909, ch. 154; It.
(

'.

1905, § 496.]

One applying for application on ci.-rtiliv.-ate from another state must show good moral
Standing. Rc Olmstcnd, 11 X. 1). 306, 97 N. W. 943.
LeguJ ethics as part of attorney's qualifications. Danforth v. Egan, 23 S. D. 43, 119
N. W. 1021.
Charges of impropriety and corruption against judges of supreme court, sufficient to
prevent admission to bar. lie Kgan, 24 8. D. 301, 1
X. \V. 47s.
Townlegislature to presence qualifications of attorney.
10 L.Tt.A. (N.S.) 289.
791.
Must
take
oath.
admitted
Upon
being
to practice as an attorney
§
and counselor at law, he shall, in open court, take the oath prescribed in
In the case of graduates of the law departsection 211 of the constitution.
ment of the University of North Dakota, however, who shall have been
admitted to practice L>y said court, it shall be sufficient if the said oath be
administered by the clerk of the supreme court in or out of term time, and it
shall not be necessary for the same to be administered in open court.
[R. C.
i905, § 497; 1891, ch. 119, § 4; R. C. 1899, § 423; 1903, ch. 188.]
Any person becoming a resident of
§ 792. Admission on certificate, how.
this state, after having been admitted to the bar in any of the states of the
United States, in which he has previously resided, may, at the discretion of
the court, be admitted to practice in this state without examination or proof
of period of study as hereinbefore provided, on proof of the other qualifications by this article required and on satisfactory proof that he has practiced
law regularly for not less than three years in the state from which he comes,
after having been admitted to the bar according to the laws of such state.
Provided, however, that time spent while acting as official stenographer in
any of the district courts of this state may be substituted in lieu of the period
of regular practice of law in the state from which he comes, referred to in
this section, after having been admitted to the bar according to the laws of
such state.
[1911, ch. 58 R. C. 1905, § 498; 1891, ch. 5, § 5; R. C. 1899, § 424;
1903, ch. 37.]
Applicant holding certificate in other 9tate must prove that he has practiced three
years. In re Application for Admission to Practice, 14 S. D. 429, 85 N. W. 992.
Certificate of admission in other state conclusive that holder is " learned in the law."
Howard v. Burns. 14 S. D. 383, 85 N. W. 920.
One apph ing for application on certificate from another state roust show good moral
ftta tiding.
He Olmstead. 11 X. D. 306. 97 X. W. 943.
Any member of the bar of
§ 793. Foreign attorneys may practice, when.
another state, actually engaged in any cause or matter pending in any court
in this state, may be permitted by such court to appear in and conduct such
cause or matter while retaining his residence in another state without being
subject to the foregoing provisions of this article.
[R. C. 1905, § 499 1891,
ch. 119, § 7; R. C. 1899, § 426.]
A nonresident attorney may be allowed to assist in the prosecution of a criminal case.
State v. Kent, 4 N. D. 577, 62 N. \V. 631.
<>!'

•

;

;

Article

11.

— Attorneys

and Counselors at Law.

§ 794. Duties of an attorney. It is the duty of an attorney and counselor
1. To maintain the respect due to the courts of justice and judicial officers.
2. To counsel and maintain no other actions, proceedings or defenses than
those which appear to him legal and just, except the defense of a person
charged with a public offense.
3. To employ for the purpose of maintaining the causes confided to liira,
such means only as are consistent with truth, and never seek to mislead the
judges by any artifice or false statement of fact or law.
4. To maintain inviolate the confidence, and at any peril to himself to
preserve the secret of his client.
194

Digitized by

Google

The Judicial Department.

POLITICAL CODE.

§§ 794-790

5. To abstain from all offensive personalities and to advance no fact prejudicial to the honor or reputation of a party or witness, unless required by the
justice of the cause with which he is charged.
6. Not to encourage either the commencement or continuance of an action
or proceeding from any motive of passion or interest.
7. Never to reject for any consideration personal to himself the cause of
(R. C. 1905, § 500; R. C. im, § 427.
the defenseless or the oppressed.
On the illations of attorney to client, see Yerkea v. Crum, 2 N. 1). 72, 49 N. \V.

422; Clark

v.

Sullivan, 3 K. D. 280, 65 N.

W. 733

;

O'Neill v. Murry, 6 Dak. 107, 50 N.

W.

619.

Attorney's duty to make full disclosure of fact* in settling a collection with client.
Riegi v. Phelps, 4 N. D. 272, 60 N. W. 402.
Deceit ground for disbarment, what. In re Simpson. 9 N*. D. 379, 83 N. W. 541.
Deceit and unprofessional conduct reviewed. In re Freerks, 11 N. D. 120, 90 N. W. 265.
Attorneys as public officers. 17 L.H.A. 244.
Ri-rl't of attorney at law to solicit business.
9 L.R.A. (N.S.) 2S2.
Attorney's statement in court concerning decisions as contempt. 5 I..R.A. (N-S. ) 916.
Rcllrction on ud^e as ministerial otliccr as contempt. 15 l..It.A.(N.S.) 621.
Communication* between attorney and client, when must be regarded as privileged. 36
Am. Rep. 031: 66 Am. St. Rep. 213.
Right to withdraw from suit because of client's misconduct 35 L.R.A.(N-S.) 960.
AVhen statute of limitations begins to run a.s;ain«t on action for negligence or misconduct of an nfMrney in performance of professional duties. 12 I*R.A. (N.S.) 1005.

deceit.
An attorney and counselor who is guilty
consents thereto, with intent to deceive a court,
party
proceeding
is liable to be disbarred and shall
judge or
to an action or
forfeit to the injured party treble damages, to be recovered in a civil action.
Pi. C. 1905, § 501 R. C. 1899, § 428.]
§ 795.

Punishment for

of deceit or collusion, or

;

SYc reference to

t!iis

sectiou in section SS4.

One fraudulently procuring iudirmeut by misleading court

is guilty of deceit and unprofessional conduct. Re Freerks, 11 X. D." 120. (10 N. VV. 265.
Attorney stipulating in receipt for money that he will save client from alimony and
eo«t« and defeat divorce action, is guilty of fraud and deceit. Re Elliott. 18 S. H. 2i J.
100 N. W. 431.
Attorney must not permit private interests to conflict with those of his client Re
PnniHcv. 24 R. 1). 266. 123 N. W. 726.

An attorney and counselor has power:
§ 796. Power of attorneys.
1. To execute in the name of his client a bond or other written instrument
neeessary and proper for the prosecution of an action or proceeding about
to be or already commenced ; or for the prosecution or defense of any right
growing out of an action, proceeding or final judgment rendered therein.
2. To bind his client to any agreement in respect to any proceeding within
the scope of his proper duties and powers; but no evidence of any such agreement is receivable, except the statement of the attorney himself, his written
agreement signed and filed with the clerk, or an entry thereof upon the records
of the court.
3. To receive money claimed by his client in an action or proceeding during
the pendency thereof, or afterwards, unless he has been previously discharged
by his client, and upon payment thereof, and not otherwise to discharge the
claim or acknowledge satisfaction of the judgment.
[R. C. 1905, § 502 R. C.
;

1899, 5 429.]

Can

acquire no interest adverse to his client in subject matter of litigation while acting
as attorney. Yerkes v. Crum. 2 N. D. 72.
Attorney having filed answer cannot withdraw same because of nonpayment of fees.
NieheHs v'. Nichells. 5 N. D. 125. 64 N. W. 73.
Attorney acting within scope of authority binds client. Feury v. McCormick Co., 6 S. D.

896, 61 N.

W.

1R2.

Agreement between attorneys piving court jurisdiction to hear motion for new trial
be in writing. Kaslow v. Chamberlain, 17 N. D. 449, 117 N. W. 529.
Evidence of oral agreement as to amendment of pleading, inadmissible, when denied by
Allen. 1R S. D. 417, 100 N. W. 1096.
•pponent Gibson
Oral stipulations of attorneys will not bind clients. Sunday
Smith, 23 S. D. 30*,

mu«t

121 N.

May
62,

W.

792.

bind client for expenses incurred in taking appeal.

80 N. W.

Pilcher v. Trust Co., 12 S. D.

151.
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HartAttorney has no authority to employ other attorneys to act for him. Riebold
zell, 23 N. D. 264, 136 N. VV. 247.
Attorney's right to take acknowledgment. 33 L.R.A 337.
Control of cause, extent to which client may exercise. 93 Am. St. Ken. 169.
Implied authority of attorney in conducting litigation. 132 Am. St. Rep. 148.
Authority to bind client, 76 Am. Dec. 25G; 30 Am. Rep. 358.
Implied power to compromise cause of action. 31 L.R.A. (N.S.) 583.
Authority of attorney to satisfy judgment on pavment of a sum less than that due.
41 Am. Rep. 847.
Power to satisfy judgment in favor of minor. 3 L.R.A(N.S.) 72.
Power of attorney to submit infant's cause of action for arbitration. 70 L.R.A. 175.
Authority to enter appearance in case in behalf of infant or incompetent. 32 L.R.A. 681.
Effect of unauthorized appearance of attorney in an action. 21 L.RA. 848.
Power of defendant's attorney to withdraw answer or appearance and permit a default
judgment. 33 L..R.A. 515.
Extension of time by attorney as discharge of surety. 39 L.R.A(NJS.) 62.
Implied power of attorney to bind client for expenses incidental to trial including associate counsel fees.
23 L.R!A.(N.8.) 702.
Right of attorney to continue on account of his compensation after collusive dismissal
to defeat it 5 L.R.A(X.S.) 390.
Client's death as affecting attorney's authority to proceed with suit 34 L.R.
( N. 8.)

A

llh'J.

§ 797. Proof of authority. The court may on motion of either party and
on the showing of reasonable grounds thereof require the attorney for the
adverse party, or for any one of the several adverse parties, to produce or
prove by his oath or otherwise the authority under which he appears, and until
he does so may stay all proceedings by hitn on behalf of the parties for whom
he assumes to appear.
[R. C. 1905, § 503 R. C. 1899, § 430.]
§ 798. Attorney not to be surety. No practicing attorney and counselor
shall be a surety in any action or proceeding which may be instituted in any
;

of the courts of this state.
[R. C. 1905, § 504; R. C. 1899,
Cannot become surety in anv suit, or waive objection. Peck v.
N. W. 05; Towle v. Bradley, 2 *S. D. 472. 50 N. W. 1057.
Statute deprives of power to become such surety.

90 N.

Dennett

v.

§ 431.]
Phillips, 4 D. 430, 34

Reisdorfer, 15 S. D. 466,

\V. 136.

§ 799. Forfeiture of, and what courts may revoke or suspend license. The
revocation of an attorney's license is, and shall constitute, a forfeiture of
his office as an attorney, and the supreme court or any district court may
revoke or suspend the license of an attorney and counselor at law to practice
in the courts of this state, but not until a copy of the charges against him
shall have been delivered to him by the clerk of the court in which the proceedings shall be had, and an opportunity shall have been given to him to be
heard in his defense. [R. C. 1905, § 505; 1899, ch. 105; R. C. 1899, § 432.]
State's attorney cannot vindicate himself in disbarment proceedings by pleading ignorance of provisions of statute of state. Re Schull, 25 S. D. 602, 127 N. W. 541.
Court has power to reinstate. Adverse judgment as to character must be overcome by
satisfactory proof. In re Simpson, 11 N. D. 520, 03 X. \V. 918.
The license of an attorney
§ 800. Causes for revocation or suspension.
and counselor at law may be revoked or suspended for either of the following

causes
1.

When

he has committed a felony, or a misdemeanor involving moral

turpitude.
2.
"When he is guilty of a willful disobedience or violation of an order of
the court, requiring him to do or forbear an act connected with, or in the course
of, the profession.
3.
For a willful violation of any of the duties of an attorney or counselor
as hereinbefore prescribed.
4.
For doing any other act to which such a consequence is by law attached,
or upon conviction for any of the offenses mentioned in sections 9417, 9426
and 9427. [R. C. 1905, § 506; R. C. 1895, § 433.]
Supreme court has inherent power to suspend and disbar. Re Simpson, 9 N. D. 379,
83 N. W. 541.

Although supreme court possesses power to disbar, proceeding* should be Initiated in
Re Freerks, 11 N. D. 120, 90 N. W. 265.

district court.
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Disbarment proceeding not a criminal prosecution; laches in prosecution no defense.
Re Crum. 7 X. D. 316, 75 N. VV. 257.
Only statutory grounds for disbarment considered. Re Eaton, 4 N. D. 514, 62 X. W. 597.
No summary suspension or disbarment for contempt. State t. Root, 5 N. D. 487, 67
N. W. 590.
It is no defense to proceeding for disbarment for violation of attorney's duty to his
Re Ramsey,
client that client has made no complaint, and may not have been injured.
24 S. D. 266, 123 X. W. 726.
Constitutionality of statutes relating to disbarment. 44 L.R.A.(N.S.) 1195.
Causes and proceedings for disbarment and power of courts to disbar. 95 Am. Dec.
45 Am. St Rep. 71.
Disbarment of attorneys by courts as the result of summary proceedings. 2 Am. St.
Rep. 850.
Criticism of decision or opinion after case has been determined as ground for disbarment of attorney. 17 L.R.A.(N.S.) 572.
Withrolding client's money or property as ground for disbarment of attorney. 19
L.R.A.(X.S.) 414.
Advertising as ground for disbarment of attorney. 33 L.R.A. (X.S.) 941.
Disbarment in other state or concealment of that fact. 24 L.R.A.(N.S.) 531.
Extent of restriction on right of disbarred or suspended attorney to transact legal
business for another. 24 L.R.A.(X.S.) 755.
As to similar provision in Mont. Code Civ. Proc. § 402, see Re Bloor, 21 Mont. 49. .12
Pae. 779: Re Wellcome. 23 Mont. 140, 58 Pac. 46; Re Weed. 26 Mont. 244, 67 Pae. 309:
Re Weed. 26 Mont. .116. 6S Pac. 1118: Re Cnrleton, 33 Mont. 440. 114 Am. St. Rep. 826,
84 Pac. 788; Re Thresher, 33 Mont 442, 114 Am. St. Rep. 834, 34 Pac. 876, 8 Ann. Cas.

333

;

845.
1. Act of state's attorney in gambling in public place on roulette wheel and not
riroaecuting keeper, is misdemeanor authorising disbarment. Re Voss, 11 N. D. 540, 90

Conviction of infamous crime cause for disbarment notwithstanding writ of error of
United States Supreme Court. Re Kirby, 84 Fed. 606.
Record of conviction of crime, conclusive evidence of moral turpitude. Re Kirbr,

10
10

S. D. 322. 73 X. W. 92. 39 T..R.A. 856.
Conviction in federal court sufficient cause for disbarment in state court Re Kirby,
S. D. 414, 73 X. W. 907.
Crimes and other misconduct which arc causes for disbarment. 42 Am. Rep. 557.
Disbarment of attorneys for criminal acts in advance of their conviction. 114 Am. St.

Rep. 839.

§

Effect of pardon on right to disbar attorney convicted of felony. 16 L.R.A.(X.S.) 272.
19
Conviction or commission of crime or misconduct bv attorney in another state.
L.R.A.IX.S.) 892.
2. Act of attorney in advising and participating in violation of injunctional order is
ground for disbarment. Re Elliott. 18 S. D. 204, 100 X. W. 431.
8. A state's attorney rendering assistance to a defendant violates his dutieB as an
attorney. Re Voss, 11*X. D. 540, 90 N. W. 15.
Xeressitv of bad or fraudulent motive to justify disbarment of attorney. 18 L.R.A. 401.
Want of due respect toward court in legal papers as ground for disbarment of attorney. 15 L.R.A.fX.S.) 525.
801. Proceedings to remove or suspend. The proceeding to remove or

suspend an attorney may be commenced by direction of the court, or on motion
of any individual. In the former case the court must direct some attorney
to draw up the accusation; in the latter the accusation must be drawn up and
sworn to by the person making it. [R. C. 1905, § 507 R. C. 1899, § 434.]
;

Disbarment proceedings commenced in

In re Freerks. 11
district court, generally.
D. 120, 90 X. W. 265.
Disqualification of udge to preside at disbarment proceedings because of membership
in bar association instituting the proceedings. 39 L.R.A.(X.S.) 116.
As to similar provision in Mont. Code Civ. Proc., $ 402, see Re Bloor. 21 Mont. 49. r,3
Pac. 780; Re Wellcome. 23 Mont. 213. 58 Pac. 47; Re Weed. 26 Mont. 250, 67 Pac. 312.

X.

.

how answered. To the accusation he may
the issues joined thereon shall in all cases be tried by the court,
filed and preserved.
[R. C. 1905,

plead or

§ 802. Accusations,

demur and

the evidence being reduced to writing,
508; R. C. 1899, § 435.]

all
§

§ 803. Judgment of the court. If the accused fails to answer or pleads
guilty, the court shall proceed to render such judgment as the case requires.
(R. C. 1905, § 509; R. C. 1899, § 436.]
§ 804. Appeal from judgment. An appeal lies to the supreme court from
all orders of the district court revoking or suspending the license of an attor197
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law; and upon an appeal being taken from such an order

the original papers, together with the transcript of the record and proceedings therein, shall thereupon be transferred to the supreme court to be there
tried and determined as the law and the evidence shall warrant. A judgment
of acquittal by the district court is final.
[R. C. 1905, § 510; R. 0. 1899,
ail

§ 437.]

Supreme court reviews

facts upon appeal.
In re Crura, 7 X. D. 316, 75 X. \V. 257.
Disbarment proceedings should be initiated in district court. Re Freerks, 11 N. D.

120

90 X. \V 205

§ 805. Refusal to pay over money. An attorney who receives money or
property of his client in the course of his professional business and who
refuses to pay or deliver the same to the person entitled thereto within a
reasonable time after demand is guilty of a misdemeanor. [R. C. 1905, § 511
R. C. 1899, § 438.]
Kijrht of client to

<N.S.)

maintain trover or case for inom-v collected by attorney.

20 L.R.A.

35.

\V!)<n statute of limitations or imi'onees to
lected by attorney.
17 L.I5.A. ( X.S. ) 6f,7.
RicJt of client to recover property placed
d. fraud creditors.
.17 T..T\.A. ( X.S.
101.

run against action to recover monev
in

the

name

col-

of hit attorney in order to

)

No

penalty unless lien secured. When an attorney claims to be
entitled to a lien upon money or property of his client in his possession, he is
not liable to the penalty of the preceding section unless he in gleets or refuses
to pay or deliver such money or property to the person entitled thereto upon
his giving a bond with sufficient surety* to be approved by the clerk of the
district court conditioned for the payment of the amount of such attorney's
claim when legally established. [R. C. 1905 § 512; R. C. 1899. § 439.]
§ 807. No liability if security given. Nor shall he be liable as aforesaid if
he shall give a sufficient, bond conditioned that he will pay or deliver the whole
or any portion of such money or property to the claimant in the event such
claimant shall finally establish his right thereto.
[R. C. 1905, § 513; R. C.
§ 806.

r

1899. $ 440.1
Whenever it is
§ 808. Reference to bar association by supreme court.
brought to the attention of the supreme court of the state of North Dakota
that any member of the bar of said state is charged with conduct warranting
his disbarment or suspension from the right to practice, and it appears to
said court that such charges, however made, should be investigated, the said
court, may, in its discretion, refer the matter to the bar association of North
Dakota, with directions to such association to investigate such charges,

through its committee on grievances or disbarment; and, when any such
matter is so referred tp the said association, the president of the association
and the members of said regularly appointed committees, shall have power
and authority to administer oaths to witnesses and take testimony in regard
to such charges and to issue subpoenas commanding witnesses to appear
before them at any place within the county where such witnesses may reside.
[1913. ch. 11. §

1.]

§ 809. Report by bar association. When such association shall have completed its investigation, it shall be its duty to make report to the said supreme
court, including therein, in general terms, the conclusions of the committee
making such investigations as to the truth or falsity of the charges investigated and its recommendation as to whether further proceedings should be
had. [1913, eh. 11, § 2.]
§ 810. Prosecution by bar association. Upon receiving the report mentioned
in section 809, the said supreme court may, in its discretion, order and direct
the said bar association, through its appropriate committees and officers,
to take further proceedings in regard to such charges, looking to the
disbarment, suspension from practice, or other discipline of the accused
attorney; and, if such order is made, it shall thereupon be the duty of
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said association, its officers and committees, to take such further proceedings in accordance with such order; and said association shall thereupon
designate and select the attorney or attorneys to further prosecute such
matters, and it shall have the authority to incur the ordinary expenses incidental to the conduct of such proceeding, and make the same a charge against
the state of North Dakota.
[1913. ch. 11, § 3.]
§ 811. Expense of such investigation or prosecution. Whenever any matter
has, under the provisions of this act [§§ 80S-S13], been submitted by the
•supreme court to the bar association of North Dakota, and been investigated
or prosecuted under its direction as aforesaid, the supreme court shall, upou
being satisfied of the correctness or reasonableness thereof, order and direct
that the state auditor issue to the said bar association of North Dakota a
warrant for the payment of the expenses incurred by it in such investigation
or prosecution and the said supreme court may, in its discretion, allow to the
attorney or attorneys a reasonable amount as compensation for the services
rendered in investigating or prosecuting such charges; or, if such investigations or prosecutions have been conducted by the officers or committees of the
said association, then it may, to the same extent, make such allowance of
compensation to such officers or the members of such committee; and such
court shall, by order, direct the state auditor to issue his warrant to such
persons for the amount the court shall allow them.
[1913, ch. 11, § 4.]
§ 812. Remedy here provided not exclusive except, etc. This act"[§§ 808813] shall not be construed as in any way providing an exclusive method for
proceeding against attorneys to disbar or suspend them from practice nor as
abridging the right of any individual or officer to bring and prosecute any
proceedings for the disbarment or suspension of any attorney in all things
the same as though tliis act had not been passed, except that no other proceedings can be maintained in court for the prosecution of an attorney for
the same offense, while the charges in relation thereto are under investigation by the bar association of North Dakota, without an application for leave
to start such prosecution duly made to the said supreme court upon notice
duly given to the president and secretary of the said bar association. [1913,
;

ch. 11, § 5.]

§ 813. Appropriation. There is hereby appropriated out of the general
fund of the state not otherwise appropriated, not exceeding one thousand
dollars per annum, or so much thereof as shall be necessary to carry out the
provisions of sections 808-812. [1913, ch. 11, § 6.]

Aeticle

12.

— Jurors.

§ 814. Qualifications of jurors. All male citizens residing in any of the
counties of this state having the qualification of electors, and of sound mind
and discretion, and not judges of the supreme, district or county court, sheriff,
coroner, jailer, attorney at law engaged in practice, and who are not subject
to any bodily infirmity amounting to a disability, and who have not been
convicted of a criminal offense punishable by imprisonment in the penitentiary,
and not subject to disability on account of the commission of any offense which
by special provision of law disqualifies him, are competent to serve on all
grand and petit juries within their respective counties or judicial subdivisions;
provided, that persons over sixty years of age, ministers of the gospel, county
ornmissioners, registers of deeds, county auditors, county treasurers, county
superintendents of schools, clerk of the supreme court, clerks of the district
court, clerks of the county court, county judges, practicing physicians,
practicing dentists, registered pharmacists, postmasters, carriers of United
•States mail, and members in good standing of any regularly organized fire
company, shall not be compelled to serve as jurors in any of the courts of this
<
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[R. C. 1905, § 514; 1883, ch. 73, § 1; R. C. 1895, § 441;' 1901, ch. 114;

state.

1905, ch. 86.]
Constitutional right to serve as juror. 14 L.R.A. 581, f>84.
Constitutionality of statute requiring jurors to be taxpayers. 32 L.R.A.(N.S.) 414.
Right conferred by statutory exemption of firemen from jury or militia duty. 8 L.R.A.
(N.S.) 498.
Kxemption ef consul from jury duty. 45 L.R.A. 587.
Inability of juror to read and write English, whether a ground for challenge.
3S
Am. Hep. 72S.
>uati locations of grand jurors.
28 L.R.A. 19.V
<

t

Jury summoned on order of district court. No jury
moned except by order of the judge of the district court, who
§ 815.

shall be sumshall issue an

order to the clerk of such court requiring a jury to be summoned, and in such
order shall specify the number of petit jurors to be summoned and the time
and place where they shall appear. Such order may be issued at any time
within thirty days prior to the first day of the term of the district court at
which the iurv is to attend or at anv time during the term. [R. C. 1905, § 515
1883, ch. 74, § 1 R. C. 1899, § 442.]
Jurors mav be summoned to trv criminal actions at special terms. State v. Boucher,
8 X. D. 277, 78 N. W. «)K8.
§ 816. Grand jury, how summoned. A grand jury shall be summoned in
the same manner provided for summoning petit juries; provided, that in all
cases a grand jury shall consist of not less than sixteen nor more than twentythree jurors.
[R. C. 1905, § 516; 1895, ch. 62, § 1 R. C. 1899, § 443.]
Number necessary to form grand jury. 2" L.R.A. 7?3. P4»?.
§ 817. Drawing jurors in counties wholly or partially organized into civil
townships. In each county in this state wherein terms of the district court
are held the names of two hundred persons qualified to act as jurors shall be
selected in the manner hereinafter provided, from which to draw the grand
and petit jurors provided, that if in any county there are not two hundred
persons qualified to act as jurors then a less number, and the highest number
possible, shall be selected. The board of county commissioners in each county,
in which only a portion of the civil townships are organized, shall apportion
to each of the organized townships and to each incorporated city and village
in such county and to the unorganized portion of such county, as near as may
be, its pro rata share of such names. The number of names to be selected
from the portion of the county not organized into civil townships, and not embraced within the limits of any incorporated city or village, shall be selected
by the board of county commissioners from the last annual tax list and furnished to the clerk of the district court of such county. In each county, in
which all the townships are organized into civil townships, the board of
county commissioners shall, as near as may be, apportion pro rata the number
of names to be selected among the civil townships in their respective counties
and among the incorporated cities and villages therein, if any. The names on
the assessors' lists of the several townships, cities and villages for the preced[R. C. 1905,
ing vcar shall be the basis for making such apportionment.
1887, ch. 80, § 1 R. C. 1899, § 444.]
§ 517
whose
complete
jurors'
list,
when.
counties
818.
Special
venire
to
In
§
assessors' lists contain less than two hundred names of persons qualified to
act as jurors for the year preceding the making or filing of such lists of names
for jurors, it shall be the duty of the board of county commissioners to select
;

;

;

;

;

number of names possible and when the number of names so
selected shall not furnish a sufficient list from which to draw a grand and petit
jury, a special venire shall be issued bv the judge of the district court to com[R. C. 1905, § 518; 1890, ch. 85, §§ 1, 2; R. C.
plete the panels of jurors.
1895, § 445.]
§ 819. Clerks of townships to post notices. What notice contains. Whenever the county commissioners of any county shall have made the apportionment mentioned in section 817, the county auditor shall forthwith notify the
clerk of each township and village and clerk or auditor of each city of the
the highest
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apportionment of his township, city or village, and such clerk or auditor kIi.
immediately thereafter cause to be posted in three public places in his tow.
ship, city or village a notice that the board of supervisors of the township,
or the board of aldermen or city council of the city, or the board of trustees
of the village, as the case may be, will meet to draw the names of qualified
jurors of the township, city or village to make up the grand or petit jurors'
list for the county.
Such notice shall state the time and place of such meeting within the township, city or village, designating a day not less than five
nor more than ten days from the day of posting such notice.
[R. C. 1905,
1887, ch. 80, § 2 R. C. 1895, § 446.]
§ 519
At 'the time and place
§ 820. Council and trustees to select jurors, how.
mentioned in such notice the board of supervisors of the township, or the board
of aldermen or the city council of the city, or the board of trustees of the
village, as the case may be, shall meet and select from the names of the resident tax payers of such township, city or village three times as many names
as are apportioned to the township, city or village by the county commissioners, and the township, city or village clerk or auditor shall at such meeting
write each name so selected on a separate ticket and shall also record the list
of the names so written and selected in a book to be kept for that purpose.
.Such board shall then compare the names on such tickets with such recorded
list of names to satisfy itself that such tickets arc correct.
The tickets shall
then be folded, placed in a box or some other receptacle and shaken up; one
of the members of the board shall then select by lot from the tickets in such
box or receptacle the proper number of names so apportioned to his township,
city or village, as the case may be
and the clerk or auditor shall then
record in a book to be kept for that purpose such names in the order in which
they were drawn.
[R. C. 1905, § 520; 1887, ch. 80, § 3; R. C. 1899, § 447.]
Such clerk or auditor
§ 821. Auditor furnishing list to clerk of court.
shall immediately thereafter forward by mail to the clerk of the district court
of his county a list of the names so drawn with the post office address of each
person named in such list and the clerk of the district court shall make out
and record in a book to be kept for that purpose, a list of the names so
forwarded to him together with such post office addresses, but a failure of
the officers of any township, city or village to comply with the provisions
of the foregoing section shall not invalidate such list.
[1911, ch. 122; R. C.
1905, § 521; 1887. ch. 80, § 4; R. C. 1895, § 448.]
Within three days
board
to
select
jurors.
822.
Formation
of
county
§
after the receipt of the order of the judge of the district court directing a
jury to be summoned, the clerk of the district court or his deputy and the
county auditor, county treasurer and sheriff, or a majority of them, shall meet
together at the county seat. In case the sheriff shall be disqualified by reason
of being a party to any suit pending in such court, or for any other reason,
the coroner shall serve with such officers in the place of the sheriff.
Notice
of such meeting, stating the object thereof and the time of the meeting must
officers
be served by the clerk of the district court upon each of such other
in the manner provided for the service of a summons and he shall also notify
by mail each practicing attorney or firm of attorneys in the county of such
meeting at least one day prior thereto, and such meeting must take place
within one dav after the service of such notice.
[R. C. 1905, § 522; 1883,
eh. 72, § 5; R. C. 1899, § 449.]
;

;

;

;

Provision relating to coroner drawing jurv where sheriff is party to action, is mandaJonea
Woodwarth, 24 S. D. 5S3, 124 N. W. 844, Ann. Caa. 1912A, 1134.

tory.

Drawing jurors, manner of. At such meeting the clerk of the discourt, or his deputy, shall strike from such juror list the names of any
person known to such officers to be dead or to have removed from such county,
and said clerk or his deputy, shall then write the name of each person on such
juror list on a separate ticket and the remainder of the officers at such meeting
§ 823.

*

trict
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shall compare such tickets with such list, and when all of such names on such
tickets are found to correspond with such list, such tickets shall be folded
and placed in a box or some suitable receptacle and shaken. [B. C. 1905,
§ 523; 1883, ch. 72, § 6; R. C. 1899, § 450; 1901, ch. 113.]
Summoning biased or otherwise improper jurors or talesmen as a contempt. 20
L.R.A.(N*S.> 1013.

§ 824. Drawing jurors, manner of, continued. One of such officers, other
than the clerk of court, shall then proceed to draw enough of such tickets
to equal the number of jurors directed to be summoned, and such clerk or
his deputy shall record such names in the order in which they were drawn, in
a book to be kept -for that purpose. The jurors first drawn, to the number
required in the order, shall serve as grand jurors, if a grand jury shall be
ordered to be summoned, and the remainder shall serve as petit jurors. [R. C.
1905. § 524; 18S3, ch. 72, § 7; R. C. 1895, § 451.]
§ 825. Duties of the clerk of court. Such clerk shall on the day of the
drawing aforesaid issue a venire, or venires, as the case may be, directed to
the proper oflicer of the county, commanding such officer to summon the
persons whose names are drawn to appear before the district court at the
hour, day and place designated in the order of the judge.
separate venire
shall issue for the grand jury when such jury is ordered.
It shall be the
duty of the clerk, when issuing such venire for jurors as aforesaid to ascertain and insert therein their post office addresses.
[1913, ch. 135, § 1; R. C.
1905. § 525; 1883, ch. 72, § 8; R. C. 1899, § 452.]
§ 826. Number of names to be always at maximum. Such number of two
hundred names shall at all times be kept full, when possible, by completing
the number after each jury term of court; and at the end of each jury term
of the district court the clerk shall make requisition upon the county commissioners for the furnishing of as many names as have been drawn so as
to keep such list full. And at the subsequent meeting the board of county
commissioners shall proceed to apportion as hereinbefore provided for making
up the whole of such list, and the same proceedings shall be had as to such
names so required, as are herein directed to be taken in making said list full,
except that the posting of notices shall not be required, and that the board of
supervisors of any township, the board of aldermen or the city council of any
city, or the board of trustees of any village, need not be specially called to
draw any such names, but may do so at its next regular meeting.
failure
to comply with any of the provisions of this section shall not be ground for
challenge of anv jury, either grand or pel it, or to the panel.
[R. C. 1905,
1S87, ch. 80. § 5; R. C. 1895, § 453; 1901, ch. 113.
§ 52fi: 1SS3. eh. 72, § 9
§ 827. Venire, how served. The officer receiving a venire shall forthwith
serve the same by addressing to each person therein whose post office address
is given in said venire, or can be promptly ascertained by such officer, a true
and correct copy of such venire, containing the name only of the juror
to be served, inclosed in an envelope addressed to the person to be summoned as above provided, with the postage prepaid, and shall be registered and deposited in the post office. The envelope containing such copy of
venire shall have printed thereon, in the usual form, a request that the same
be returned to the sender if it is not delivered within five days, and shall have
written or printed thereon the words, " Return Receipt Demanded." The
receipt of such registered copy of venire by the person to whom addressed
shall be deemed personal service upon him of such venire, and the return
registry receipt, signed by such person, or by any other by him apparently
authorized to sign the same in his behalf, shall be prima facie evidence of
such service, and the officer shall make return accordingly. If the copy of
venire herein provided for is returned to such officer through the post office,
not delivered, or when a jury is called forthwith such officer shall make, or
cause to be made, personal service of the venire in the manner provided by
law for the service of summons in civil actions, and shall make return

A

A

:

|

202

The Judicial Department.

POLITICAL CODE.

§§ 829-S32

thereof with his proceedings indorsed thereon to the clerk as soon as he has
made such service. [1913, ch. 135, § 2; R. C. 1905, § 527; R. C. 1895, § 454.]
§ 828. Jurors must appear. Each grand and petit juror so summoned shall

appear before the court on the day and at the hour specified in the summons
and shall not depart therefrom without leave of court.
[R. C. 1905, § 528;
R. C. 1895. § 455.]

may order jury forthwith. If all persons summoned as grand
do not appear before the court, or if for any cause the panel
the grand or petit jurors is not complete, or if no jury is drawn as above
provided, the judge of tlie district court shall issue an order to the clerk of
such court requiring a sufficient number of persons to be summoned to serve
as jxirors on the regular panel of grand or petit jurors, and in such order shall
specify the number of jurors necessary to complete such panel, and the time
and place where they shall appear. Such clerk or his deputy shall forthwith
convene the county board to select jurors, being the officers named in section 822, and such board shall forthwith proceed to select the names of the
number of persons possessing the qualifications of jurors directed to be
summoned, which jurors may be selected by a majority of the members of
said board present at the meeting to be convened as aforesaid, and thereupon
a venire for the persons whose names shall have been so selected shall be
issued by the clerk, or his deputy, and shall be served in like manner as provided for the service of the venire for the jurors of the regular panel. [R. C.
1905, § 529; R. C. 1899, § -156; 1901, eh. 113.]
Whenever the panel of petit
§ 830. Summons to complete special panel.
jurors shall be exhausted by the challenges of either party in any action,
the judge of the court shall order the sheriff, deputy sheriff* or coroner to
summon without delay a sufficient number of persons possessing the qualifications of jurors, to complete the number requisite for a jury in that particular
case provided, that no person who shall have served as a juror in such court
within one year next immediately preceding the first day of the term of
court, in which such action is triable, shall be called, or be qualified to act as a
juror in such case. [R. C. 1905, § 530; R. C. 1899, § 457; 1901. ch. 113.]
It shall be the duty
§ 831. Citizens to be selected as jurors in rotation.
of the respective boards in selecting and furnishing to the clerk the number of
persons qualified to serve as grand and petit jurors so to select and arrange
the names that no one person shall come on the jury a second time before all
qualified persons shall have served respectively in rotation, according to the
best information that can be obtained.
[R. C. 1905, § 531; R, O. 1899, § 458.1
§ 832. Penalty for failure or refusal to appear. If any person summoned
to appear as a grand or petit juror fails, refuses or neglects to appear, such
person shall be deemed guilty of contempt of court, and may be fined by the
court in any sum not less than five nor mqre than fifty dollars; and if any
person, when a second order or attachment is issued, neglects or refuses to
appear, such person may be fined as above provided aud imprisoned by the
court not longer than ten days in the county jail and if the board of county
commissioners, township board of supervisors, the board of aldermen or city
council of any city, or the board of trustees of any village shall willfully
neglect or fail to select and furnish to the clerk names of persons as hereinbefore provided, the person so offending may be fined by the court not less
than five nor more than fifty dollars and if any officer shall fail to perform
any of the duties imposed upon him by this article, he shall be deemed guilty
of contempt of court, and may be fined by the court not less than five nor
more than fifty dollars, and if guilty of gross misconduct in office and contempt
in disregarding the provisions of this article he may be imprisoned in the
county jail not longer than thirty days. [R. C. 1905, § 532; R. C. 1899, § 459.]
§ 829. Court
or petit jurors

of

;

:

;
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13.

§ 833. Officers authorized to administer oaths. The following officers are
authorized to administer oaths:
Each judge of the supreme court.
Each judge of the district court.
The clerk of the supreme court and his deputy.
Clerks of the district court, clerks of the county court with increased
jurisdiction, county auditors and registers of deeds and their deputies within
their respective counties.

County commissioners within their respective counties.
Judges of the county court.
Public administrators within their respective counties.
Justices of the peace within their respective counties.
Notaries public anywhere in the state upon complying with the provisions of
sections 845 and 846.
City clerks or auditors, township clerks and village recorders within their
respective cities, townships and villages.
Each sheriff and his deputy within their respective counties in the cases
provided by law.
Other officers in the cases specially provided by law. [1909, ch. 170; R. C.
1905, § 533; 1890, ch. 106, § 1 R. C. 1899, § 460.]
;

Notary public has authority to administer oaths
v. Hcnning. 3 S. D. 492.'54 N. W. 530.

in

any county of the

state,

when.

State

Power of consul to take

45 L.R.A. 499.
Validity of oath taken over telephone. 30 L.R.A. (N.S.) 358.
affidavits.

§ 834. Persons may affirm, when. Persons conscientiously opposed to swearing may affirm, and shall be subject to the penalties of perjury as in case of
swearing.
[R. C. 1905, § 534; R. C. 1895, § 461.]

Article 14.— Notaries Public.

The governor
§ 835. Appointment and qualifications of notaries public.
shall appoint in each county in this state from among the citizens of either
sex one or more notaries public, who shall hold office for six years, unless
sooner removed by the governor, each of whom shall have power and authority anywhere in the state to administer oaths and perform all other duties
required of them by law but the person to be eligible to such appointment
must at the time of appointment have the qualifications of an elector as to
age, residence and citizenship.
[R. C. 1905, § 535; 1893, ch. 76, § 1; R. C.
1895, § 462.]
;

Seal not essential to verification of pleading; judicial notice that person subscribing is
notary. Wiley v. Carson, 15 S. D. 298, 89 N. W. 475.
May perform official acts anywhere in Btate. State v. Henning, 3 S. D. 492, 54 N. W.
336.

Omission of notarv's seal to jurat
Hill v. Building Co., 6 S. D.

in notice for mechanics' lien not cured by parol evilf>0, CO X. IV. 752.
to be notary. 3S L.R.A. 214 ; 5 L.R.A. (NJ3.) 415.
Place at which official acts of notaries may be performed. 33 L.RJL 92.
Power as to contempt. 36 L.R.A. 822.
Right to attach or correct certificate of acknowledgment after date of acknowledgment.
22 L.R.A. (N.S.) 210.
Liability of notaries.
82 Am. St. Rep. 3S0.
Power to take affidavits and do other acts where interested. 95 Am. Dee. 378; 33
L.R.A. 332.
Omission to affix seal. 74 Am. Dec. 368.

dence.

Bight

of

woman

§ 836. Commission. Record. Fee and notice. The secretary of state shall
issue a commission and duplicate thereof to each notary public appointed by
the governor, one of which shall be by such notary posted in a conspicuous
place in his office: and the secretary of state shall collect and receive five
dollars for the issuance of such commission and duplicate, which sum shall be
204

Digitized by

Google

The Judicial Department

POLITICAL CODE.

§§ 83G-843

paid into the state treasury and credited to the general fund. The secretary
shall keep in his office a record of such appointments and the date of the
expiration of the same, and shall notify each notary public by mail at least
thirty days before the expiration of his term of the date upon which his commission expires, which notice shall be addressed to such notary public at his
last known place of residence.
[R. C. 1905, § 536; 1893, ch. 76, § 2 R. C. 1895,
:

§ 463.]

§ 837. Oath and bond. Each notary public before entering upon the duties
of his office shall take the oath prescribed in section 211 of the constitution
and he shall give a bond to the state with one or more sureties, to be approved
by the clerk of the district court of his county or of the county to which
the same is attached for judicial purposes, in the penal sum of five hundred
dollars conditioned for the faithful discharge of the duties of his office. [R. C.
1905, § 537; 1893, ch. 76, § 3; R. C. 1895, § 464.]
§ 838. Vacancy. Disposition of records. Whenever the office of any notary
public shall become vacant, the record of such notary together with all papers
relating to the office shall be deposited in the office of the clerk of the district
court of the county or judicial subdivision in which such notary public resides,

and any notary public who on resignation or removal from office, or any
executor or administrator of any notary public who neglects to deposit such
records and papers as aforesaid for the space of three months, or any person
who knowingly destroys, defaces or conceals any records or papers of any
notary public, shall forfeit and pay a sum of not less than fifty nor more than
five hundred dollars, and he shall also be liable in a civil action for damages
to any party injured. [R. C. 1905, § 538; 1893, ch. 76, § 4; R. C. 189.3, § 465.]
§ 839. Duty of notary. Each notary public, when any bill of exchange,
promissory note or other written instrument, shall be by such notary public
protested for nonacceptance or nonpayment, shall give notice in writing
thereof to the maker, and to each and every indorser of such bill of exchange,
and to the maker of each security or the indorsers of any promissory note or
other written instrument immediately after such protest shall have been made.
[R. C. 1005, § 539 1893, ch. 76, § 5 R. C. 1895, § 466.]
§ 840. Service of notice. Each notary public shall serve notice personally
against, or by properly folding the notice, directing it to the person to be charged at his place of residence according to the
best information that the person giving the notice can obtain, depositing it in
the United States mail or post office most conveniently accessible and prepaying the postage thereon.
[R. C. 1905, § 540; 1893, ch. 76, § 6; R. C. 1899,
§ 467.]
§ 841. Protest fee. The notary public making such protest shall be entitled
to charge and receive the sum of twenty-five cents and postage for each notice
so made out and served.
[R. C. 1905, § 541 ; 1893, ch. 76, § 7 ; R. C. 1899,
;

;

upon each person protested

§468.]
§ 842. Record of notices. Each notary public shall keep a record of all
such notices and of the time and manner in which the same were served and
of the names of all the persons to whom the same were directed, also the
description and amount of the instrument protested, which record or a copy
thereof certified by the notary under seal shall at all times be competent
evidence to prove such notice in any court of this state. [R. C. 1905, § 542;
1893, eh. 766, § 8; R. C. 1895, § 469.]
Certificate of protest prima facie evidence of dishonor of commercial paper. Ashe v.
Bcaaley. 6 N. D. 191, 69 N. W. 188.
Admissibility in evidence of entries or memoranda of notice of dishonor of negotiable
paper. 53 L.R.A. 525.

§ 843. Clerks of district courts to preserve records. The clerk of the discourt shall receive and safely keep all the records and papers directed by
this article to be deposited in his office and furnish certified copies thereof
when required, and such copies shall have the same force and effect as if the
trict
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certified to by the notary public by whom the record was made.
(R. C. 1905, § 543; 1893, ch. 76, § 9; R. C. 1895, § 470.]
§ 844. Impression of seal. Filing oath and bond. Each notary public before
entering upon the duties of his office shall provide an official seal and deposit
an impression of the same together with his oath and bond in the office of
the secretary of state. [R. C. 1905, § 544 1893, ch. 76, § 10; R. C. 1895, § 471.)
§ 845. Commission recorded with clerk of the district court. He shall before
entering upon the duties of his office file his commission for record with the
clerk of the district court of the county or judicial subdivision and shall
deposit with such clerk an impression of his seal together with his official
signature and such clerk shall record the same in a book to be kept for that
purpose; and it shall be deemed sufficient evidence to enable such clerk to
certify that the person so commissioned is a notary public during the time
such commission is in force. [R. C. 1905, § 545; 1893, ch. 76, § 11; R. C.
1899, § 472.]
§ 846. Removal from county. Requirements. Whenever a notary public
shall change his place of residence from the county or subdivision in which he
was first appointed to another county or subdivision, it shall be necessary to
comply with the preceding section before performing any official act in such
county or subdivision. [R. C. 1905, § 546 1893, ch. 76, § 12; R. C. 1899, § 473.]
§ 847. Revocation of commission. Notice. In case the commission of any
person so appointed is revoked, the secretary of state shall immediately give
notice thereof by mail to such person and to the clerk of the district court of
the proper county. fR. C. 1905, § 547; 1893, ch. 76, § 13; R. C. 1895, § 474.]
§ 848. Date of expiration. Every notary public taking an acknowledgment
to any instrument shall, immediately following his signature to the jurat or
certificate of acknowledgment, indorse the date of the expiration of such commission such indorsement, may be legibly writ ten, stamped or printed upon
the instrument, but must be disconnected from the seal, and shall be substan-

same were

;

;

:

;

form:
commission expires

tially in the following

Mv

,19...

[R. C. 1905,

§

548; 1903,

ch. 126.]

§ 849. Acting when disqualified. Penalty. Any notary public who exercises
the duties of his office with knowledge that his commission has expired or
that he is otherwise disqualified, or who appends his official signature to any
document when the parties thereto have not appeared before him, is guilty
of a misdemeanor and on conviction is punishable by a fine of one hundred
dollars for each offense, and shall also be removed from office by the governor.
[R. C. 1905, § 549; 1893, ch. 76, § 15; R. C. 1S95, § 475.]
§ 850. Official acts valid in certain cases. All acknowledgments, affidavits
or protests heretofore taken or made by any officer or stockholder of any corporation, who was at the time of taking the same, a duly appointed and
qualified notary public in this state or the former territory of Dakota, and all
other official acts of said notary public are hereby declared to be valid, notwithstanding the corporation, of which said notary was an officer or stockholder, was interested in or a party to the instrument acknowledged or protested, or that the affidavit was one that was required to be taken by some
person on behalf of, or against, such corporation, or that any other official act
performed by said notary, was one that in some manner related to the business
of such corporation. [R. C. 1905, § 550; 1899, ch. 54 ; R. C. 1899, § 475a.]
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Ahticle

Prim aut Elections, §§ 851-S98.
Regulating Caucuses and Nominations for Office Where Primary Election Provisions Do Not Apply, §§ 899-1)01.
Nonpartisan Nomination and Election of Municipal Officers,

1.

2.

3.

§§ 902, 903.
4.
5.

Nonpartisan Judiciary, §§ 901-900.
Nonpartisan Nomination and Election of State Superintendent
of Public Instruction and County Superintendent of Schools,
§§ 907-909.

6.
7.

8.

Primary Election of National Delegates, §§ 910-916.
Governing Party Registration, §§ 917-919.
Publication of Candidates' Names Before Primary Election,
§§ 920-922.

Election Privileges, §§ 923-944.
(Jeneral Provisions, §§ 945-949.
11. Election Precincts, "§ 950.
12. Election Officers and Their Duties, §§ 951-956.
9.

10.

13.

Election Supplies, §§ 957-980.

14 Notice of Election, §§ 981, 982.
15. Conduct of Elections, §§ 983-991.
16. Absent Voters, §§ 9!>2-i004.
17.
18.
19.

20.

21.
22.
23.

24.

Canvass of Returns, §§ 1005-1032.
Resignations and Vacancies, §§ 1033-1036.
Presidential Electors, §§ 1037, 1038.
Miscellaneous Provisions, §§ 1039-1045.
Contesting Elections, §§ 1016-1058.
Contest of Election of* Presidential Electors, §§ 1059-10G9.
Contest of Legislative Elections, §§ 1070-1US9.
Registration of Voters, §§ 1090-1104.
Article

1.

— Primary

Elections.

the intention of this article to reform the
shall make nominations of candidates lor
It shall be liberally construed so that the
real will of the electors may not be defeated by any informality or failure to
comply with all provisions of law in respect' to either the giving of any notice
or the conducting of the primary or certify the results thereof.
[1907, ch.
109, § 1 R. C. 1905, § 551 1905, ch. 109, § 1.]
Primary election law provides for party nominations by popular vote of electors of
§ 851. Intent of article.

It is

methods by which political parties
all public offices by popular vote.

;

;

Sarties entitled to use election machinery provided.
D. 313, 41 L.R.A.(Ni5.) 132, 130 X. W. 76.

Primary

State ex

rcl.

Miller

law must be reasonable, uniform in operation,
substantial equality upon all parties and candidates. State ex rel.
90 N. D. 592, 129 N. W. 916.
Constitutionality of primary election laws. 22 L.R'.A.(N.S.) 1136;
" Primary elections" as elections, within constitution or statute
generally.

election

v.

Flaherty, 23

and must hear with
Dorvan v. Hamilton.
41 L.K.A. (X..S.) ir>.
relating to ck-aiona

18 L.R.A.(N. S.) 412.

What offices, for. On the last Wednesday in June of
§ 852. Held, when.
every year in which occurs a general election there shall be held, in lieu of
party caucuses and conventions, a primary election in the various voting
precincts of this state, for the nomination of candidates for the following
Members of
offices to be voted for at the ensuing general election, viz.:
eon gr ess, state officers, county officers, district assessors and the following
Judges of the supreme
officers on the years of their regular election, viz:
and district courts, members of the legislative assembly and county coinmis207
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sioner8, and United States senator in the year previous to his election by the
legislative assembly; provided, however, that the provisions of this article
shall not be construed to include or provide for the nomination of presidential
electors or delegates to national conventions.
Such delegates to national
conventions shall be nominated and elected and presidential electors nominated as now or hereafter may be provided for by the various state central
committees.
For special elections for the officers enumerated herein the
nominations shall be made as otherwise provided by law. [1907, ch. 109, § 2;
R. C. 1905,* § 552; 1905, ch. 109, § 2.]
Primary election of national delegnteg and presidential electors, pee sections 910-916.
Party conventions being abolished by this section, the sections of R. C. 1905, relating
to -state conventions are omitted in this compilation, viz., R. C. 1905, §S 558-563; also
H. C. 1905, } 573, relating to conventions for nomination of district court judges, and
| 601.

Prescribes exclusive mode of nominating party candidates for state
S. D. 343, 117 N. W. 521.

offices.

Healey

v.

Wipf, 22

Nomination of presidential electors. 43 L.R.A. (X.S.) 2S7.
§ 853. Pet tion requ red. Fees for filing. Affidavit of candidates. Every
candidate for United States senator, member of congress, state officers, judge
of the supreme and district courts, shall, not more than sixty days nor less
than thirty days prior to said primary election, present to the secretary of
state a petition giving his name, post office address, the title of the office to
which he aspires and the party which he represents, containing the names
of 3 per cent of the total vote east for the candidate of the party with which
he affiliates, for the same position at the last general election provided,
however, that in no case shall more than three hundred names be required.
Each name on the petition shall be that of a legal voter and be subscribed
:

;

under a

certified

party heading.

Upon receipt by the secretary of state of such petition and the payment
to him of an amount equal to 1 per cent of the annual salary of the office
to which he aspires, and when accompanied by the following affidavit he
Bhall place the applicant's name upon the primary election ballot in the
columns of his party as hereinafter provided provided, however, that no
fee shall be required of candidates for United States senator. Said affidavit
may be substantially as follows:
State of North Dakota,
\ 8S *
County of
J
;

being duly sworn, depose and say that I reside in the
and state of North Dakota; that I am a qualified voter
that I am a candidate for nomination to the
to be chosen at the primary election to be held on the
19. ., and I do hereby request that my name be printed upon
the primary election ballot as provided by law, as a candidate of the
party for said office.
I,

,

county of

therein
office of

and a

;

,

Subscribed and sworn to before me, this

day of

19

.

.

Notary Public, North Dakota.

The fees designated in this section to be paid to the secretary of state shall
be turned over by him to the state treasurer to be covered into the general
fund.

[1907, ch. 109, § 3; R. C. 1905, § 553; 1905, ch. 109, § 3.]
Failure of at least twenty elector* to add address to signatures renders nominating
petition insufficient. Harris v. Kiiv^. 21 S. 1). 47. 109 N. W. 644.
Unconstitutional in part as to provisions for pledge of legislative candidates respecting:
choice of United States senator as adding another oath, declaration and test as qualification for office. State ex rel. McCuc v. tilaisdcll, 18 N. D. 55, 24 L.R.A.(N.S.) 465, 118
X. VV. 141.
:

§ 854. County and legislat ve candidates. Petition, filing fee and pledge.
Every candidate for a county or district office shall not more than forty
days nor less than thirty days, and before four o'clock p. m. of the thirtieth
208
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day prior to any primary election, present to the county auditor a petition
giving hi* name, post office address, the title of the office to which he aspires
and the party which he represents, containing the names of five per cent of
the total vote cast for the candidate of the party which he represents, for the
same position at the last general election; such names to be procured from
at least one-fifth of the precincts of his district; provided, however, that in
no case shall there be more than two hundred names; and, provided further,
that the petitions of all candidates for members of the legislative assembly
may, in addition to the requirements hereinbefore provided, contain the following pledge, namely: " I, the undersigned, a candidate for the office of
member of the legislative assembly of the state of North Dakota, do obligate
myself to the people of the state of North Dakota and to the people of my
legislative district that during my term of office I will support and vote for
that candidate for United States senator in congress of the party of which I
am a member, who has received a majority of such party votes or who by
law received the party nomination for that position at the primary election
next preceding the election of United States senator in congress. In case
such legislative candidate signs the foregoing pledge, he shall be entitled to
have printed below his name upon the primary and general election ballot the
following words, to wit: " pledged to the people's choice for U. S. senator."
In case such legislative candidate does not sign the foregoing pledge there
shall be printed below his name upon the primary election and general election
ballot the following words, to wit: " not pledged to the people's choice for
U. S. senator."
Each name on the petition shall be that of a qualified voter and be subscribed under a party heading.
Each signer of a nomination paper shall
sign but one such paper for the same office; he shall add his residence with
the street number, if any, and the date of signing. Upon the receipt of such
petition by the county auditor and the payment to him of the filing fee of
three dollars ($3.00), excepting candidates for county commissioners, district assessors, surveyor, coroner, county constables and county justices of

who shall pay no filing fee and when accompanied by an affidavit
as provided in section 853 relating to petitions required, fees and filing
affidavit of candidate, such county auditor shall place the name of such applicant upon the primary election ballot in the columns of his party as herethe peace,

inbefore provided.

When a legislative district is composed of more than one county, the
petition herein provided for shall be filed with the county auditor of the
county where the candidate resides, and such county auditor shall certify
to the county auditors of the other counties comprising such legislative disThe filing fees
tricts the names of the candidates filing such petitions.
received as above by the county auditor shall be turned over by him to the
ch. 313, § 4;
general
fund.
the
[1911,
covered
into
treasurer
to
be
county
1907, ch. 109, § 4; R. C. 1905, § 554; 1905, ch. 109, § 4.]
Invalid for reason that it attaches qualification to candidates for office, not permitted
by constitution. Johnson v. Grand Forks County, 22 N. D. 613. 135 N. W. 179.
44
Primary election " Is " election " within meaning of soetion 121 of constitution. Johnson v. Grand Forks Countv, 16 X. D. 363. 125 Am. St. Rep. 662. 113 N. W. 1071.
Vacancies, how filled.
§ 855. Names on primary ballot, how secured.
Applications to have a name placed on the primary election ballots for nomination may be made by five qualified electors for any office designated in this
article, bv presenting the petition required in sections 853 or 854 to the
proper

official,

and paying the amount required, accompanied by the following

affidavit

" State of North Dakota,
\

County of
" I, A ..

D

B
,

and

C

...

E

,

being duly sworn, each
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for himself, deposes and says that he is a qualified voter in the state of North
Dakota, that he hereby makes application to have the name of
printed on the primary election ballot of the
party for the office of
, to be voted for at the primary election to be held on the
day of
that
19.
,
said
is, to the best of his knowledge, information and belief, a
and a qualified voter and eligible
to hold the office of
under the constitution.
.

" Subscribed and sworn
•

•••••••••••••I 19

•

«

to before

me

;

day of

this

•

Notary Public, North Dakota."
When such application is received by the proper officer, accompanied by
the necessary fee, as required in sections 853 and 854 of this article, he shall
place the name on the primary election ballot as a candidate of the party
named in said petition provided, that such affidavit and petition shall not
be filed without the written consent of such person to be nominated endorsed
thereon and provided, further, that when the time has expired at which a
petition may be filed, and a vacancy exists in the primary election ballot of
any political party by reason of no petition having been filed for such nomination, then and in that case the same may be filed by affidavit and petition
as provided in this section, on the payment of one-half of the usual fee, and
such affidavit and petition must be filed with the proper officers at least
twenty-five days before the primary election and provided, further, that no
petition shall be circulated or signed more than ninety days previous to the
time when any petition is required to be filed as herein provided for, and any
signatures to a petition secured prior to ninety days shall not be counted.
[1913, eh. 223; 1907, ch. 109, § 5.]
§ 856. Form of petition. The petitions required in sections 853, 854 and
855 of this act may be one continuous list of names under the proper political title or principle, or there may be a number of such petitions using the
same title, giving the aggregate of names required. [1907, ch. 109, § 6;
R. C. 1905, § 556; 1905, ch. 109, § 5.]
;

;

;

A

candidate may be nominated by having
§ 857. Nominations by stickers.
his name written on or by printed stickers placed over the name or in a blank
line left for that purpose underneath the group in each official position ; but not
more than one name shall be written or printed on any such stickers. [1907,
ch. 109, § 7; R. C. 1905, § 557; 1905, ch. 109, § 6.]
§ 858. Eligibility of candidates. All persons nominated in accordance with
the provisions of this article shall be eligible as candidates to be voted for
at the ensuing general election.
[1907, ch. 109, § 8; R. C. 1905, § 564; 1905,
ch. 109, § 9.]
The primary
§ 859. Ballots, form of; duties of judges and inspectors.
election and primary election ballot shall be provided for, arranged and conducted, and all expenses paid as now provided by law for general elections,
except as otherwise provided for in this article.
There shall be separate ballots for each party or principle, and they shall
all be of the same size, texture and color, except sample ballots, which shall
be printed on tinted paper.
The ballot shall be entitled, " Primary Election Ballot."
The names of all aspirants for nomination of each political party or
principle for the different offices shall be arranged in separate groups in
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their order, on separate ballots under a proper political designation, leaving
one or more blank lines or spaces below each group of names on which may
be written or placed a name or a printed sticker attached for the nomination
of the committee. No squares shall be left at the head of the ballot.
At the head of each ballot shall be placed the title of the political party or
principle that it represents.
At the left of each group shall be placed the title of the office, followed
by a bracket, indicating the number of names in such group. Above each
group there shall be a space, in which shall be printed the number of names
in that group to be voted for as follows
" Vote for
name (on (or) names) only."
Immediately above the names of the candidates to be voted for shall be
printed the following:
" To vote for a person whose name is printed on the ballot mark a cross
(X) in the square at the right of the name of the person for whom you
desire to vote.
44
To vote for a person whose name is not printed on the ballot write or
paste his name in the blank space provided for that purpose."
Each ballot shall contain two columns, and each column is to have as
nearly as possible the same number of names of candidates thereon, except
that no groups or spaces beneath any group shall be divided, and the candidates for the various offices shall appear upon the ballot in the following order,
commencing at the column to the left, viz.:

Congressional
United States Senator
Representatives in Congress
State Officers:
:

district

Governor
Lieutenant Governor
Secretary of State
State Auditor
State Treasurer
Superintendent of Public Instruction
Attorney-General
Commissioner of Insurance
Commissioner of Agriculture and Labor
Commissioner of Railroads
Legislative
District
State Senator
Member of House of Representatives

Vote for one*
Vote for ...

Vote for one
Vote for one
Vote for one
Vote for one
Vote for one
Vote for one
Vote for one
Vote for one
Vote for one
Vote for three

:

County

Officers

Vote for one
Vote for ...

:

Vote
Vote
Vote
Vote
Vote
Vote
Vote
Vote
Vote
Vote
Vote
Vote
Vote

for one
for one
for one
Clerk. of District Court
for one
Register of Deeds
for one
State's Attorney
for one
County Judge
for one
Superintendent of Schools
for one
Public Administrator
for one
County Surveyor
for one
County Coroner
for one
District
County Commissioner
for ...
County Constable
for ...
square shall be placed following the name to the right of every candidate, and the voter shall place a cross (X) in such square following the name
of each person he desires to vote for.

Sheriff

Auditor
Treasurer

A
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The judges and inspectors of election when handing a ballot to a voter
shall inform him that he must vote for the candidates of the political party
such ballot represents only, and the voter shall call for the ballot representing the party or principle with which he affiliates, and he shall receive such
ballot and no other.
[1913, ch. 222, § 1 1907, ch. 109, § 9 R. C. 1905, §§ 565;

;

568; 1905, ch. 109,

§ 10.]
Validity and construction of law as to marking ballot*. 47 L.K.A. 806.
Official marks on ballots.
47 L.R.A. 808.
Irregularities in marking ballot*.
16 L.K.A. 754.
10 Am. St. Rep. 317.
Ambiguities in ballots, evidence to explain.
Distinguishing marks wbicb invalidate ballots.
49 Am. St. Rep. 240.

Any citizen otherwise eligible by law,
§ 860. Must vote party ballot.
with or representing the principles enumerated in the national
platform of the following parties, are eligible to nomination under this
article:
The republican party, the democratic party, or any party designation that cast five per cent of the votes cast lor governor at the last general
election and it shall be unlawful for any person to call for or vote a ballot
at the primary election herein provided for, except a ballot representing tin*
party or principle with which he affiliates, and any person who has reason
to believe that the ballot called for by the voter does not represent the party
or principle with which said voter affiliates, may challenge such vote, and
he shall not be entitled to cast his ballot unless he makes and files with the
inspector of such primary election an affidavit to the effect that such ballot
represents the political party with which he affiliates.
[1907, ch. 109, § 10;
B. C. 1905, § 569; 1905, ch. 109, § 11.]
affiliated

Courts have power to direct countv auditor to file petition of candidate. State ex rel.
Williams v. Meyer, 20 X. D. 028, 127 X. YV. S34.
Primary law is not void because not furnisliing method by which new parties might.
secure printing of tickets. State ex rel. Hagendorf v. Blaisdvll, 20 X. D. 622, 127 X. VY.
720.

Should a vacancy occur in any of
§ 861. Vacancies filled by party committees.
the offices for which nominations are made under this article by reason of resignation
or death, where there is only one aspirant for such office, before the printing of the
primary election ballot such vacancy may be filled by the regularly constituted committee of the party to which such vacancy belongs, and no petition nor fee shall be
required.
[1907, ch. 109, § 11; R. C. 1005, § 570; 1905, ch. 109, § 12.]
If the total vote cast for
§ 862. Percentage of votes required for nomination.
any party candidate or candidates for any office for which nominations are herein
provided for shall equal less than twenty-five per cent of the average total number
of votes cast for governor, secretary of state and attorney-general of the political
party he or they represented at the last general election then no nomination shall be
made in that party for such office, but if- twenty-five per cent or more of such party
vote is cast and there is more than one candidate for any such office the person
receiving the highest number of votes shall be declared the nominee of such party
for such office, provided, further, that where there is more than one person to be
elected to the same office the persons to the number to be elected receiving the highest
number of votes cast for such office shall be declared the nominees of the party for
such offices. [1913, ch. 222, § 2; 1909, ch. 109, § 12.]
Proviso in statute limits application of the per cent rule. State ex rel. Purcell v.
Anderson, 18 X. D. 147, 118 N. W. 29.
The per cent requirement in statute applies to county and district offices. State ex
rel. Montgomery v. Anderson, 18 N. D. 149, 118 X. W. 22.
Provision of primary election law, that if total vote cast for any party candidate
shnli equal less than thirty per cent of total vote cast for secretary of state of the
political party such candidate represented, at last general election, no nomination
shall be made in that party for such office, does not operate on candidates of the
same class with substantial uniformity. State ex rel. Doral v. Hamilton, 20 X. D.
692, 129 X. W. 916, overruling on this point Montgomery v. Anderson, 18 X. D.
149, 118 X. W. 22.
Party candidates for the office of
§ 863. Nominations for United States senator.
United States senator shall be nominated in the manner herein provided for nominations of candidates for state offices.
The candidate receiving the highest number of votes at Buch primary election shall
be the nominee of his party for the office of United States senator, at the succeeding
,
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session of the legislative assembly which is to elect a United States senator.
The votes for candidates for United States senator shall be canvassed and
returned in the same manner as the votes cast for state officers.
It is hereby made the duty of the secretary of state to certify to the next
session of the legislative assembly the name of the candidate of each party
who receives the highest number of votes for the office of United States

senator.
[1911, ch. 207: 1909, ch. 109, § 13.]
The primary election ballot shall be pre§ 864. Ballots, how prepared.
pared, unless otherwise provided in this article, as defined in sections 614 and
616 of the revised codes of 1905.
[1907, ch. 109, § 14; R. C. 1905, § 571;
1905, ch. 109, § 13.]
section
957
herein
R. C. 1905, f 616, has been amended and as
614.
is
R. C. 1905, S
amended is section 959 herein.
ballot.
The names of candidates for each
§ 865. Arrangement of names on
office upon the sample ballots shall be arranged alphabetically, according to
;

The names of candidates under headings designating each official
position shall be alternated on the official ballot in the printing, in the following manner, viz.:
First: The forms shall be set up with the names in the order in which they
are placed upon the sample ballots prepared by the secretary of state for the
state and district offices, and by the county auditor for the county offices.
In printing each set of official ballots for the various election precincts the
position of the names shall be changed in each office division as many times
as there are candidates in the office division or group in which there are the
most names.
As nearly as possible an equal number of tickets shall be printed after
each change.
In making the changes of position the printer shall take the line of type
at the head of each office division and place it at the bottom of that division,
shoving up the column so that the name that was second before the change
shall be first after the change.
After the ballots are printed, before being cut, they shall be kept in separate piles for each change of position, and shall then be piled by taking one
from each pile and placing it upon the other pile to be cut, the intention
being that every other ballot in the pile of printed sheets shall have names in

surnames.

different positions.
After the piles are made in this manner they shall be cut and placed in
blocks as provided by the general election law.
[1907, ch. 109, § 15; R. C.
1905, § 572; 1905, ch. 109, § 14.]
§ 866. List of officers to be nominated. The secretary of state shall between
the first day of April and the first day of May, in such year, direct and cause
to be delivered to the county auditor of each county, a notice specifying the
officers to be nominated under this act, whose term of office will expire
between the first Monday in December and the first Monday in March, next
succeeding, also specifying the several officers to be nominated in such county
at the next primary election. The auditor to whom such notice is delivered
shall cause notice of the same to be given as provided in section 982.
[1907,
ch. 109, § 16; R. C. 1905, § 574; 1905, ch. 109, § 16.]
§ 867. Provisions of election law applicable. Excepting as herein otherwise provided, the following sections of chapter 8 of the political code of
1905, entitled " Elections," are hereby made applicable to primary elections
and primary election ballots, under this act, to-wit: 605 [am'd 948], 606
[949J. 607 [950], 608 [951], 609 [952], 610 [953], 611 [954], 613 [956], 614
[957], 615 [958], 616 [am'd 959], 619 [ 964], 620 [am'd 965], 621 [966], 622
itUi7l. 023 )96*|. 624 [9C91. 630 [975]. (35 [980], 638 [am'd 983], 639 [984],
G40 J985|, 641 [986], 642 [987], 643 [988], 644 [989], 645 [am'd 990
646
[9«'ll
647 [1005]. 648 [10061. 649 [1007], 650 [am'd 1008], 654 [1012 , 655
,

21S

Digitized by

Google

§§ 867-871

POLITICAL CODE.

Elections.

[1013], 656 [1014], 657 [1015], 658 [1016], 659 [1017], 660 [1018], 669 [1027],
671 [1029], 672 [1030], 673 [1031], 674 [1032], 681 [1039], 682 [1040], 683
[1041], 684 [1042], 685 [1043], 686 [1044], 687 [1045], 688 [1046], 689 [1047],
690 [1048], 691 [1049], 692 [1050], 693 [1051], 694 [1052], 695 [1053], 696
[1907, ch. 109,
1054], 697 [1055], 698 [1056], 699 [1057], and 700 [1058],
17; B. C. 1905, § 576; 11)05, ch. 109, § 17.]
The figures in brackets are the numbers of the sections in this compilation for the
Revised Code sections.
Content must he initiated by serving upon conteetee. within ten days after completion
of canvass of ballots, affidavit of contest, setting forth grounds therefor. Olesen v. Hoge,
23 X. D. 648. 137 X. W. 826.

§ 868. Tally books. Arrangement of names. Two tall}' books or two sets
of tally sheets shall be provided for each political party or principle, having
candidates to be voted for, at each voting precinct, the same to be furnished
by the county auditor, at the same .time and in the same manner that the poll
books and ballots are furnished. The names of the candidates shall be placed
on the tally sheets in the order in which they appear on the official sample
ballot, and in each ease shall have the proper partv designation at the head
thereof,
1 HOT. eh. 109, § 18: R. C. 1905. § 577, 1905, ch. 109, § 18.]
f

Proof of lass; waiver of notice and defect* therein. Pureell v. Ins. Co., 5 N. D. 100, 64
<«4.t; I'eet v. Ins. Co., 1 S. D. 462, 47 X. W. 532.
Objections to proof of loss not made within reasonable time deemed waived. Angicr v.
Ins. Co., 10 S. D. S2. 71 N. W. 761.
Proof of loss waived where adjuster investigates loss and causes assured to believe it
will Im> i>aid.
Hitd< 0 rk v. Ins. Co. 10 S. 1). 271, 72 X. W. 89S.
Objection to sufficiency of proofs of loss, on specific ground, is waiver of all other
grounds. Enos v. St. Paul F. & M. Ins. Co.. 4 S. D. r.:iy, 57 N. W. 919, 46 A. S. R. 796.
Canvass. The polls shall be opened at eight
§ 869. Polls, open when.

X. W.

•

o'clock a. in. and remain open continuously nniP five o'clock p. m. When the
polls are closed the judges and inspectors of such primary election shall open
the ballot boxes, count the votes and compare the same with the clerk's lists,
and should any irregularities appear they shall proceed as now provided by
law. When the ballots compare with the clerk's lists, they shall proceed to
canvass and place those of each political party in separate piles. The tally
of the vot»'s shall be separate tor eaeli political designation or principle and
so returned by the judges and inspectors of election, giving the full vote for
every candidate. The men's and women's votes shall be kept separately and
so returned bv the judges.
The county canvassing board shall aggregate
these for the candidates voted for.
[1907, ch. 109, § 19; R. C. 1905, § 578;
1905. ch. 109, § 19.]
§ 870. Returns. The judges of such primary election in each precinct shall
make a statement on blanks to be provided for that purpose, which shall be

subscribed by them and filed in the office of the county auditor with the
returns as follows: They shall contain the names of all persons voted for
at the primary election, with the number of votes cast for each candidate and
for what office. A separate statement shall be made for each political partv
or principle. [1907, ch. 109, § 20; R. C. 1905, § 579: 1905, ch. 109, § 20.]
Clerks of primary
[§ 871. Poll lists delivered to boards of registration.
elections shall keep a list of the names of all persons voting at said election,
and shall return one list as now required and one tally sheet that shall be a
part of the record, and deliver the other list to the board of registration
within thirty days following any primary election. No registration of voters
shall be required under this article to vote at any primary election. The poll
list so kept at a primary election and delivered to the boards of registration
shall take the place of the first registration of the voters now required, and
notice only shall be given of the date of the second day of registration,
which shall be held and conducted as now provided, and no other shall be
required to vote at the general election following.]
[1907, ch. 109, § 21
R. C. 1905. § 580; 1905, § 21.]
The provision in this section that no registration of voter* is required, and that the
poll list shall take the place of the first registration of voters

wu

held invalid
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in conflict with section 61 of the state constitution, because it is an attempt to amend
the registration law, which is a subject not embraced in the title of the act. Filzmaurice
t. Willi*. 20 X. D. 372. 127 X. W. 95. following State v. Drexel, 74 Xeb. 776, 105 X. W.
174; State ex rel. Miller v. Flaherty, 23 X. D. 313, 41 L.R.A.(X.S.) 132, 136 X. W. 76.
Constitutionality of primary election laws. 22 L.R.A.(XJS.) 1136; 41 L.R.MX.S.)
132.

The county canvassing board shall be
§ 872. County canvass ng board.
composed of th^ clerk of the district court, county auditor, chairman of the
board of county commissioners and the chairman of the county committees of
the two political parties that cast the highest votes for governor at the preceding general election. The membeis ol said board shall meet in the county
auditn s office in the court house at ten o'clock on the eighth day after any
prim;
election, and shall proceed, after taking the usual oath of office, to
open and publicly canvass the primary election returns made to the county
auditor.
Any three members of said board shall constitute a quorum and
are authorized to make the canvass therein provided and to certify to the
T-

.

[1907, ch. 109, § 22; R. C. 1905, § 582: 1905, ch. 10!), § 22.]
Mandamus to compel election officers to act after thev have met and adjourned. 36
L.R.A.(X.S.) 1089.

results thereof.

§ 873. Statement of canvassing board. Contests. The canvassing board
shall make and prepare a statement, the same to be signed by said board and
filed in the office of the county auditor, as follows:
First.
statement containing the names of all candidates voted for at the
primary election, with the number of votes received by each and for what
office, said statement to be made as to each political party or principle
separately.
Second.
statement of the names of the persons or candidates of each
political party who are nominated, to wit: those persons or candidates of
such political party or principle who received the highest number of votes
for the respective office, and where there is more than one person to be
elected to a given office at the ensuing general election there shall be included
in said statement of nomination the names of so many candidates of such
party receiving the next highest number of votes for that office as there are
persons to be elected to such office at said ensuing general election. Said
statement shall in like manner be made separately as to each political party.
Third. A statement of the whole number of electors registered and the
number of ballots cast, men and women separately, at such primary election.
Fourth.
separate statement shall be made of the votes cast for United
States senator, member of congress, state officers, judges of the supreme
and district courts and members of the legislative assembly, which shall be
transmitted to the secretary of state as provided in this article.
Fifth. It shall be the duty of the county auditor upon the completion of
the canvass to mail or deliver in person to each candidate so nominated for
any county or district office a notice of such fact and that his name will be
put upon the official ballot, except as otherwise provided.
He shall also
cause a copv of the findings of said board to be published in the official newspaper of the county. [1907. ch. 109. § 23 R. C. 1905, § 583 1905, ch. 109, § 23.1
§ 874. Abstract of votes transmitted to secretary of state. It shall be the
duty of the county auditor of each county, under his official seal, excepting as
provided in section 875 of this article, to return to the secretary of state on
or before the first Tuesday of August following any primary election, a
certified abstract under separate political designation or principle, of the
number of votes cast in his county for every candidate for nomination for
TTnited States senator, member of congress, state officers, judges of the supreme
and district courts and members of the legislative assembly. He shall seal up
such abstracts and without delay transmit them to the secretary of state by
registered mail. [1907, ch. 109, § 24 R. C. 1905, § 584; 1905, ch. 109, § 24.]
§ 875. Two or more counties in district. When two or more counties are
embraced in one legislative district the respective county auditors shall attend

A

A

A
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;

:
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at the office of the county auditor of the senior county of such district, within
fifteen days after a primary election, and in conjunction with the auditor of
the senior county shall compare the votes cast in the several counties comprising such district and such auditors shall immediately make out certificates
of nomination for the persons of each political party or principle having the
highest number of votes in such district for members of the legislative assembly, as provided in section 874 of this article, which certificates of nomination shall be forwarded without delay to the secretary of state by registered
mail by the county auditor of the senior county, who shall give notice in
writing to all the members of the legislative assembly nominated in such
district.
[11)07, eh. 109, § 25; R. C. 11)05. § 585; 1905, ch. 109, § 25.]
§ 876. State board of canvassers. For the purpose of canvassing and ascertaining the result of any primary election the state board of canvassers shall
meet at the office of the secretary of state on the first Tuesday in September
next following a primary election, and be composed of the following members,
viz.:
Clerk of the supreme court, secretary of state, superintendent of public
instruction and the chairman of the state central committee of the two political
parties that cast the highest votes for governor at the last general election.
After taking the usual oath of office the said board shall proceed to open and
publicly canvass the primary election returns made by the several county
auditors.
Three members of said board shall constitute a quorum and are
authorized to make the canvass herein provided and to certify to the result
thereof.
[1907, ch. 109, § 26; R. C. 1905, § 582; 1905, ch. 109, § 22.1
§ 877. Statement by state board. The state board of canvassers shall make
and prepare a statement, the same to be signed by said board and filed in the
office of the secretary of state as provided in subdivisions 1, 2 and 3 of section
873 of this article. It shall be the duty of the secretary of state upon the
completion of the canvass to mail to each candidate so nominated a notice of
such fact, and that his name will be put upon the official ballot to be voted
for at the ensuing general election, except as otherwise provided. He shall
cause a copy of findings of the said board to be filed in his office and published in a newspaper printed at the seat of government. [1907, ch. 109, § 27.]
See section 974.

§ 878. Official ballot, names placed thereon. The secretary of state shall
place the names of all the candidates of each political party or principle,
who are shown to have been nominated for the respective offices in accordance
with the certificates of nomination received from the several county auditors
of this state on the official ballot to be voted for at the general election following. [1907, ch. 109, § 28.]
§ 879. Vacancies, how filled. When there is but one aspirant and a vacancy
occurs by death or resignation of such aspirant for nomination before the
primary election and ballots are printed in legislative districts containing
more than one county, the chairman of the party in which such vacancy occurs,
of each county committee of the counties of which such district is composed
and the member of the state central committee from that legislative district
shall meet and by the majority vote of such shall fill such vacancy and by a
certificate of nomination notify the county auditors of the several counties of
which such district is composed, and the auditors of such counties shall place
the name on the primary election ballots where the vacancy exists. Should
a vacancy occur in a legislative office in a county composed of more than one
district, or in a commissioner's district, then the county central committee
of the party in which such vacancy occurs shall meet and fill such vacancy. On
receipt of a certificate of nomination from said committee, the county auditor
shall place the name of such nominee upon the primary election ballot where
such vacancy exists. [1907, ch. 109, § 29 R. C. 1905, § 586 ; 1905, ch. 109, § 26.]
;

When docs vacancy in party ticket occur within statute authorizing filling of vacanciw.
41 L.R.A.(N'.S.) 11)88.
216
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§ 880. Errors, how corrected. Whenever it shall he made to appear by
supreme court or to the district court of the proper county, that
au error or omission has occurred or is about to occur in the placing of any
name on an official primary election ballot that any error has been or is about
to be committed in printing such ballot, or that any wrongful act has been or
is about to be done by any judge or clerk of a primary election, county auditor,
canvassing board, member thereof, or other person charged with any duty
concerning the primary election; or that any neglect of duty has occurred
or is about to occur, such judge shall order the officer or person charged with
such error, wrong or neglect to forthwith correct the error, desist from the
wrongful act, or perform the duty, or show cause at a time and place to be
fixed by the court why he should not do so.
Failure to obey the order of
such judge shall be contempt of court. [1907, ch. 109, § 30.]
§ 881. Nominations, how contested. Appeal. Any candidate at a primary
election desiring to contest the nomination of another candidate or candidates
for the same office, may proceed by affidavit within ten days after the completion of the canvass. In case the contestant shall set forth in his affidavit,
upon information and belief, that the ballots in any precinct have not been
correctly counted, and that he has been prejudiced thereby, the judge shall
make au order requiring the custodian of such ballots to appear before hirn at
such time and place, and abide the further order of the court. At the time
and place stated, the ballot boxes shall be opened and the ballots recounted
in the presence of the court.
If it should be found that a mistake has been
made in counting such ballots, then the contestant shall be permitted upon
application, to amend his affidavit of contest by including such additional facts
affidavit to the

;

.

therein.
All testimony and depositions taken in contests brought under the provisions
of this article shall be taken in the same manner as in civil actions and depositions may be taken in more than one place at the same time on leave of the
court, and all matters relating to such contests shall be heard and tried as
nearly as may be as civil actions are tried, except as otherwise provided herein.
The court shall make its findings of fact and conclusions of law. Appeals from
final judgment and decisions of such contests may be taken without making a
motion for a new trial in the district court in the manner provided for in
the code of civil procedure, except that the undertaking on appeal shall be in
a sum to be fixed by the judge, not less than five hundred dollars, and shall
be approved by the judge and by the clerk of the district court of the proper
county or subdivision under the directions of the judge.
Appeals to the supreme court under the provisions of this article must be
taken within ten days after notice of entry of final judgment and the party
appealing must immediately procure the transmission of the record on such
appeal to the clerk of the supreme court and such appeal may be brought on
for hearing before the supreme court at any time such court shall be in session,
upon five days' notice from either party; and the same shall be heard and
determined in a summary manner, except as otherwise provided in this
article.
The provisions of the code of civil procedure are applicable to and
constitute the rules of practice in the proceedings mentioned in this article
and the provisions of the civil code of procedure relative to appeals in civil
actions, except in so far as they are inconsistent herewith apply to the proceedings mentioned in this article. [1907, ch. 109, § 31.]
Contest must be initiated by serving upon contestie. within ten days after completion
of canvass of ballots, affidavit of contest setting forth grounds therefor. Olesen v. Hoge,
23 N. D. «48, 137 N. W. 826.
§ 882. Present eelction statutes apply. The provisions of the statutes now
in force in relation to the holding of elections, the solicitation of votes, the
manner of conducting elections, of counting the ballots and making return
thereof, and all other kindred subjects shall apply to all primaries in so far
as they are consistent with this article, the intent of this article being to place
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the primary election under the regulation and protection of the laws now in
force as to 'election. [1907, ch. 109, § 32.]
§ 883. Tie vote, determined how. In case of a tie vote the same shall be
determined by the canvassing board or boards concerned, at a time and place
fixed by them in such manner as they may designate in the presence of the
candidate upon at least five days' notice to such candidate. [1907, ch. 109,
§ 33.]
§ 884.

Not repealed.

Nothing herein contained [sections 851-890] shall be

construed as repealing or being

in conflict

with section 795.

[1907, ch. 109,

§ 34.)

§ 885. Fees paid county. All fees paid to the secretary of state by candidates for the legislative assembly shall be paid by the secretary of state
forthwith to the various county auditors in the state where such candidates
reside and in case any legislative district is composed of more than one county
such fee shall be paid to such counties in equal proportions, which fees are to
be turned into the general fund of said county by the auditor.
[1907, ch.
109, § 35.]

In case any of the provisions of this act [sections 851§ 886. Act valid.
890] should be declared unconstitutional that shall not affect the validity
of any of the other provisions of this act. [Sections 851-890.] [1907, ch. 109,
§ 36].

§ 887. Penal code applicable. All of the provisions of chapter 5 of the
penal code [sections 9250-9294 herein] in so far as the same relates to crimes
against the elective franchise, are hereby made applicable to elections held
pursuant to the provisions of this act. [Sections 851-890.]
[1907, ch. 109,
§ 37 R. C. 1905, § 594: 1905, ch. 109. § 34.]
§ 888. Present committees continue. Every state, county, district and city
committee of each political party now eligible under the provisions of this
act [sections 851-890] shall remain the regularly constituted committee of the
respective parties until succeeded as provided for in this act.
[Sections 851890.|
[1907, ch. 109, § 38; R. C. 1905, § 595; 1905, ch. 109, § 35.]
§ 889. Precinct committeemen. How elected. At the primary each voter
may write in the space left on his ticket for that purpose the name of one
qualified elector who is a member of his own party and a resident of his
precinct, and the one receiving the highest number of votes shall be the
precinct committeeman. The official returns made by the election board from
each precinct shall show the name and address of such precinct committeeman
thus chosen by each party. Upon the canvass of the returns the county auditor
shall immediately notify in writing each precinct committeeman so selected,
together with those provided for in section 890 of this article, of their selection
and the date of the meeting of the county central committee. [1907, ch. 109,
§39.]
Time and place of
§ 890. County and state committee. How selected.
meeting. The county committee of each party shall be composed of all the
precinct committeemen of each party in addition to committeemen chosen at
large by the following named county nominees of each party, selected in the
following manner, to wit: The nominees for the following county offices;
namely clerk of court, county treasurer, county auditor, register of deeds,
sheriff, state's attorney, superintendent of schools and county judge, and the
legislative nominees residing in such county shall each be entitled to select
and appoint in writing one committeeman at large, which appointment shall
be immediately filed with the county auditor. The committeeman thus appointed, together with the precinct committeemen elected as prescribed in
section 889, shall constitute the county committee of each county, and they
shall meet in the courthouse at the county seat of each county at two o'clock
p. m. on the third Wednesday after each primary election and organize by
selecting a chairman, a secretary and a treasurer, by adopting rules and
;

:
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modes of procedure, and by selecting an executive committee consisting of
from five to nine persons chosen from the county committee, of which execuSuch county
tive committee the chairman and secretary shall be members.
committee shall at the same time select one person who shall be a legal voter
to act upon and be a member of the state central committee of such party in
all counties consisting of one legislative district, and in counties having more
than one legislative district the precinct committeeman from each legislative
district shall select one person from their respective legislative district and
when two or more counties are embraced in one legislative district the county
committee of each county shall meet at the court house of the county seat
of the senior county of such district at two o'clock p. m. on the fourth Wednesday after each primary election and select one person, who shall be a legal
voter, to act upon and be a member of the state central committee of such
party. The members so selected as state central committeemen shall meet at
the state capitol on the first Wednesday of September and organize by selecting
a chairman, a secretary and treasurer, and shall adopt rules and modes of
procedure and promulgate and publish a platform or principle upon which its
candidates shall stand. Each member of any committee shall retain such posi;

tion until his successor is chosen. Every member so selected shall be a legal
Vacancies shall be filled by a majority of the committee by appointvoter.
ment from the district in which such vacancy exists. [1907, ch. 109, § 40;
R. C. 1905, § 596; 1905, ch. 109, § 30.]
The provisions of this article shall
§ 891. Cities exempt from provisions.
apply to cities in this state containing a population of five thousand or more
according to the last government census. [R. C. 1905, § 587; 1905, ch. 109,

§27.]
See sections 902, 003.

Primary elections for the nominations of
§ 892. Municipal nominations.
all municipal officers shall be held on the first Tuesday of March of each year
and conducted the same as city elections. Nominations shall then be made
of all officers, city and ward, where the terms of office expire at the municipal
election following.
[R. C. 1905, § 588; 1905, ch. 109, § 28.]
Thirty days prior to such election it shall be
§ 893. Notice of election.
the duty of the city auditor or recorder to give public notice thereof by two
publications following in the official paper of the city, and by posting three
notices in each ward, in conspicuous places specifying the officers to be nomiuated at the primarv election following, giving the date of such election and
the title and term of such office.
[R. C. 1905, § 589; 1905, ch. 109, § 29.
§ 894. Petition of nominee. Fee. All aspirants for nomination shall, not
more than twenty nor less than ten days prior to such primary election, present
or have presented to the city auditor or recorder a petition and affidavit as
required in sections 553 and 554 [see note hereto] ; provided, that the fee
required to be paid shall be five dollars for nominations at large and two
dollars for nominations in wards, which shall be paid to the city treasurer and
a receipt taken therefor; provided, further, that the petition required shall
contain the names of at least five per cent of the votes cast for mayor at the
preceding election for officers at large, and five per cent of such votes cast in
each ward shall be required to place a name on the primary election ballot for
nominations in such ward. [R. C. 1905, § 590; 1905, ch. 109, § 30.]
|

This section is apparently superseded, at least in large part, by the provisions in section 903.
The reference in section 894 to "sections 553 and 554," is to sections in the Revised
Codes of 1905, and those sections 553, 554, are deemed to be superseded by section. 854
herein; but inasmuch as section 854 does not expressly amend or otherwise refer to R. C.
1905. {{ 553, 554, the latter are here reprinted as follows:
" 5 553. Petition of candidates. Auditor's duty. Every candidate for a member of tinlegislative assembly shall, not more than thirty nor leas" than fifteen days prior to said
primary election, present to the county auditor of the county in which sucb legislative
district shall be situated, and if such legislative district shall be composed of two or more
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counties, then in that event to the county auditor of each of aaid counties, a petition giving his name, poet office address, the title of the office to which he aspires and the party
which he represents, containing the names of ten per cent of the total vote cast for the
candidate of the party with which he affiliates, receiving the greatest number of votes for
the same position at the last general election; provided, however, 'that in no case shall
more than one hundred names be required. Each name on the petition shall be that of a
legal voter and be subscribed under a certified party heading.
Upon receipt by the county
auditor of such petition, and when accompanied by the following affidavit, he shall place
the applicants name upon the primary election ballot of his party, as hereinafter provided.
Said affidavit mav be substantially as follows:

STATE OF NORTH DAKOTA,

>

County of

S

M

*

being duly sworn, depose and say that I reside in the county of
and state of North Dakota; that I am a qualified voter therein and
,
that I am a candidate for nomination to the ollice of
a
;
I do hereby
19
, and
to be chosen at the primary election to be held on
request that my name be printed on the primary election ballot as provided by law a*
a candidate of the party for said office.
19....
day of
Subscribed and sworn to before me this
I,

Notary Public.
[1905, ch. 109, |S.]
Every candidate for a county or district office shall,
Petition, how signed.
§ 554.
not more than thirty days nor less than twenty days prior to any primary election,
present to the county auditor a petition giving his name, post office address, tlic title of
the office to which lie aspires and the party which he represents, containing the names
of five per cent of the total vote cast for the candidate of the party with which bo
affiliates for the same position at the last general election; provided, however, that in
no cage shall more than three hundred names be required. Each name on the petition
shall be that of a qualified voter and be subscribed under a certified party heading.
Each signer of a nomination paper shall sign but one paper for the same office: he
[1905,
shall add his residence, with the street number, if any, and the date of signing.
ch. 109, § 4.]

§ 895. Preparation of ballots. It shall be the duty of the city auditor or
recorder to prepare the primary election ballots as provided in this article
and deliver the same as now provided by law. [R. C. 1905, § 591; 1905, ch.
109, § 31.]
This section being R. C. 1005, § 591, "this article" mentioned therein means R. C.
1905, §§ 551-597, which constituted the article and which have been largely superseded by the provisions in the corresponding article 1 in the present compilation. The
section is, besides, apparently superseded by the provisions in section 903.
§ 896. Canvassing board. The city council shall compose the canvassing
board, and shall meet within five days after any primary election and canvass
the votes as required in subdivisions 1 and 2 of section 583 [section 873
herein] and make returns of same as herein provided.
[R. C. 1905, § 592;
1905, ch. 109, § 32.]
§ 897. Publication of result of election. When the result of such election
is announced it shall be the duty of the city auditor or recorder to notify

the candidates declared nominated by written notice thereof and by publishing the same in the official paper of the citv, one week prior to the municipal
election.
[R. C. 1905, § 593; 1905, ch. 109, § 33.]
§ 898. Usage and customs prevail. It is not the intention hereof to destroy
or impair the organization of any party or principle now existing or hereafter to exist, therefore, each of such parties or principles, and each and all
of the state, county, and other committees thereof shall possess all of the
ordinary powers and authority heretofore established by the usages and
customs of such parties not inconsistent with any of the provisions hereof.
[R. C. 1905, § 597; 1905, ch. 109, § 37.]

Article

2.

— Regulating

CArcrsEs and Nominations foe Offiob Whbrb
Primary Election Provisions Do Not apply.

The following sections 899-901, if they are still in force (sec sections 891, 902, 903],
apply to incorporated cities, towns and villages not within the description in section
891.
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§ 899. When caucus held. Certificate!. All caucuses shall be held between
the hours of two o'clock p. m. and nine o'clock p. m., and the polls shall be
kept open at least one hour. The electors present at such caucus shall at the
opening of the polls elect by viva voce vote a chairman and clerk of such
caucus, whose powers and duties shall be the same as the powers and duties
of judge and clerk of election, respectively, in so far as the same shall be
applicable. The chairman and clerk of such caucus shall at the close of the
polls immediately canvass the ballots cast for delegate or delegates and shall
issue certificates of election to each delegate who shall receive a plurality
of all the votes cast at such caucus. Such certificate shall be signed by said
chairman and clerk. [R. C. 1905, § 598; 1899, ch. 38, §§ 4, 5, 6; R. C. 1899,
§ 497b; 1901, ch. 47.]
§ 900. Duty of clerk. It shall be the duty of the clerk of such caucus to
carefully keep and preserve the record of the caucus, which shall include
a list of the names of each person voting at the said caucus, for six months,
and he shall at any time within said six months furnish a certified copy of the
record of such caucus upon the request of the chairman of the county or
[R. C.
state committee of the political party which said caucus represented.
1905, § 599; 1899, ch. 38, § 7; R. C. 1899, § 497c]
§ 901. Participation in more than one caucus prohibited. Any person who
shall participate directly or indirectly in the election at caucus of more than
one delegate or set of delegates for the nomination of each office to be filled
shall be guilty of a misdemeanor and upon conviction thereof shall be fined
[R. C.
in a sura not less than fifty or more than two hundred dollars.
1905; § 600; 1899, ch. 38, § 8; R. C. 1899, § 497d.]

The provisions of sections 899 to 901 inclusive apply to incorporated cities, towns and
villages containing lees than five thousand inhabitants according to the la»t federal
census. In citiea containing five thousand inhabitants and over the provisions of sections 851 to 898 inclusive apply.

Article 3.— Nonpartisan Nomination and Election op Municipal Officers.
§ 902. No party ballot. In all petitions to be filed by or in behalf of candidates for nomination to a public office in any incorporated city, town or
village in this state, no reference shall be made to a party ballot or to the
party affiliation of such candidates; provided, however, it shall be allowed
any such candidate to state, or have stated, in all such petitions, after his
name, in not more than twenty words, any particular principle, or principles
of local administrative policy or policies he stands for and seeks election to

promote.

[1913, ch. 73, §

1.]

A

how made.
candidate for any public office in an incorvillage may be nominated by filing with the city auditor,
at least twenty days prior to the holding of the election, a petition signed by
not less than ten per cent of the qualified electors residing within the ward or
precinct in and for which such officer or officers are to be elected, provided, however that in cities operating under the commission plan the required petition
may be signed by the electors at large residing within such city, and provided
further that in no case shall more than three hundred signatures be required,
and such signatures may be on separate sheets of paper. No elector shall
sign more than one petition for the same office. Each signer of such petition
shall add to his name his post office address, giving the street and number of
lik residence. It shall be the duty of the auditor or clerk of such city, town
or village, as the case may be, to place only the names of the person or persons
so nominated upon the ballot, with the statement after or opposite the name
of the candidate, of the principle or principles which he seeks to promote,
in not more than twenty words and as stated in the petition or petitions
filed by or on behalf of such candidate, and in such manner as to readily
inform the voter of the policy or policies upon which such candidate seeks
§ 903.

porated

Nominations,

city,

town or

*
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offices upon the ballot in the order in which they
are named in the statutes. The arrangement of the names of the candidates
upon the ballot shall be determined by the lot by such auditor or clerk in
the presence of the candidates of their representatives at noon on the day
following the last day for the filing of nomination papers. [1913, ch. 73, § 2.]

election;

and

to

arrange the

—

Nonpartisan Judiciary.
Article 4.
§ 904. No party ballot. In all petitions and affidavits to be hied by or in
behalf of candidates for nomination at the primary election to the office of
judge of the supreme or district court, no reference shall be made to a party
ballot or to the party affiliation of such candidate.
[1909, ch. 82. § 1.]
§ 905. Separate ballot for judicial nominations. All primary elections at
which candidates for judge of the supreme or district court are to be nominated, there shall be separate ballots, upon which shall be placed the names of
the candidates for such offices, which ballot shall be entitled the " judiciary
ballot," and the names of such candidates shall be placed thereon without
party designation, and there shall be designated thereon the number of judges
each elector is entitled to vote for. This ballot shall be delivered to each
elector by the proper election officer, and the candidate on such " judiciary
ballot " receiving the highest number of votes to the extent of double the
number of those to be elected, provided there are that many or more candidates running for such office or offices, shall be duly nominated. [1909, ch. 82,
§ 2.]

§ 906. Ballot at general elections. At the general election there shall be
a separate ballot, upon which shall be placed the names of the candidates for
judge of the supreme court and judge of the district court, who have been
nominated as herein provided, which ballot shall be entitled the " judiciary
ballot," and the names of all candidates shall be placed thereon without party
designation, and there shall be designated thereon the number of judges each
elector is entitled to vote for. This ballot shall be delivered to each elector,
and the candidates on such " judiciary ballot " receiving the highest number of
votes to the number of those to be elected, shall be duly elected. [1909, ch. 82,
§ 3.]

—

Article 5.
Nonpartisan Nomination and Election of State Superintendent of Public Instruction and County Superintendent of Schools.
§ 907. No party ballots. In all petitions and affidavits to be filed by or in
behalf of any candidate for nomination at any primary election to the offices
of state superintendent of public instruction and county superintendents of
schools, no reference shall be made to any party ballot or to the party affiliation of mien candidal.
[1913, eh. 153, §*1.]
§ 908. Separate ballots for school nominations. At all primary elections
at which candidates for the offices herein referred to are to be nominated,
there shall be separate ballots, which ballots shall be entitled, " Non-partisan
school ballot," and the names of such candidates shall be placed thereon
without party designation, and there shall be designated thereon the number
of persons to be elected to each office. Except as herein provided, this ballot
shall be prepared, printed, distributed, canvassed and returned in the manner
now provided by law for primary election ballots, and shall be delivered to
each elector by the proper election officers and, where there are three or more
candidates for the same office, the two candidates receiving the highest number
of votes for such office shall be duly nominated thereto, and where there are
onlv two candidates for the same office, both candidates shall be duly nominated thereto.

[1913. eh. 153, § 2.]
§ 009. Ballots at general election.

At the general

election there shall

a separate ballot upon which shall be placed the names of

all

candidates

be

who
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have been nominated as herein provided, which ballot shall be entitled " School
Ballot," and the names of all such candidates shall be placed thereon without
party designation, and there shall be designated thereon the number of
candidates tor each office for whom each elector is entitled to vote. Except
as hereinafter provided, this ballot shall be prepared, printed, distributed,
canvassedand returned in the manner now provided by law for general election
ballots. This ballot shall be delivered to each elector, and the candidates for
each office on such " Nonpartisan school ballot " receiving the highest number
of votes shall be duly elected to such office.
[1913, ch. 153, § 3.]

Article

6.

— Primary

Election of National Delegates.

§ 910. Delegates to national conventions, presidential electors, ani national
In the presidential election years, the qualified electors of
the political parties subject to this law shall have opportunity to vote for
their preference, on ballots provided for that purpose, for their choice among
those aspiring to be candidates of their respective parties for president and
vice-president of the United States, shall have their party delegates to their
national conventions, their presidential electors, and shall nominate and recommend their ehoice for national committeemen. The names of the aspirants
in each such party for election for the office of president, for office of vicepresident of the United States, for national committeemen, for delegates to
their national conventions, and for presidential electors, shall be printed on
the party nominating ballot, provided for that purpose, and the ballot shall
be marked and the votes shall be counted canvassed and returned under the
same conditions as to names, petitions and other matters so far as the same
are applicable, as the names and petitions of party aspirants for the party
nominations for the office of governor and of the United States senator in congress are, or may be by law required to be marked, filed, counted, canvassed,
and returned provided, that aspirants for such presidential nominations need
not file any personal petition nor signature that certificates of the number of
votes received by each such candidate shall be issued to the delegates who are
elected for said party to the party national convention that petitions to place
on the nomination ballot the names and aspirants for such office or delegate
to said national convention, presidential elector and national committeeman
to be chosen and elected, as provided herein, shall be sufficient if they contain
a number equal to one per cent of the party vote in the state at the next
preceding election for representatives in congress, or not less than five hundred
signatures of party voters. Every qualified voter shall have the right to vote
for as many candidates for national delegates for his party and for the election
of as many candidates for presidential electors as there are delegates and
electors to be elected respectively, and each elector shall have a right to vote
for one candidate of his party for national committeeman.
A number of
such candidates equal to the number of delegates to be elected and the number
of presidential electors to be elected and the candidate for national committeeman, receiving, respectively, each for himself, the highest number of votes
for such office or nomination, shall be declared elected.
[1911, eh. 208, § 1.]
§ Oil. County canvassing board. On the eighth day after the election provided for herein, the county canvassing board shall meet as provided in section 582 of the revised codes of 1905 [section 872 herein], and shall canvass
the returns in the manner now provided by law. The powers and duties of the
board shall be the same in so far as applicable, as now are prescribed by law
for canvassing the returns of other elections.
[1911, ch. 208, § 2.]
§ 012. State canvassing board. For the purpose of ascertaining the results
of the election provided for in this article, the state canvassing board shall
meet at the office of the secretary of state on the first Tuesday in May after
such election and the secretary of state shall notify the other members of
the board of canvassers of such meeting. [1911, ch. 208, § 3.]

committeemen.

;

;

;

;
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§ 913. Candidates to file petitions. All persons desiring to be candidates for
delegates to the national convention of their party and all persons desiring to
be candidates for presidential electors and for national committeemen of
their party shall, not later than the first day in March of each year, when
a presidential election will take place, file with the secretary of state their
[1911, ch. 208, § 4.]
petitions, as provided herein.
§ 914. Preparation and distribution of ballots; notices of election. It shall
be the duty of the secretary of state immediately after the first day in March
of each year in which a presidential election will take place, to prepare and
print ballots, at the expense of the state, with the names of all candidates of
each party for the offices named in this act. In printing such ballots the secretary of state shall be guided by the provisions of law now in force relating
The proto the preparation and printing of ballots for general elections.
visions of the general election law applicable relating to the distribution of
ballots, posting of sample ballots and of notices of the election shall apply
to the distribution of ballots, posting of sample ballots and of notices of the
election herein provided for, except as otherwise required herein. The secretary of state shall distribute the ballots among the county auditors, who in
turn must deliver the same to the inspectors of election in the voting precincts
of their respective counties. Notices of the election provided for herein shall
be given in the manner prescribed by law for giving notices of city, village
elections in such cities, villages and townships and in any
other precincts, notice of the election shall be given as now provided by law
for general elections.
(1911, ch. 208. § 5.]
§ 915. Elections when; conduct of elections; city elections to conform.
On the third Tuesday of March every fourth year, when a presidential election
is to be held, the members of the respective political parties shall express their
choiee for the election of the persons and officers named in this article, and
whose names appear upon the ballot according to the provisions herein. Each
elector shall be handed the ballot of the party with which he declares himself
affiliated, or with which he may have registered at the last preceding registration or election, and such elector shall mark and vote the same in the manner
provided herein. The polls shall be open during the same hours as at general
elections. For the purposes of the election herein provided for, in all cities,
villages and civil townships the regular election officers thereof shall also act
without further compensation as the election officers, and in unorganized
townships and voting precincts outside of cities, villages and civil townships,
the inspector and two judges of election, who acted as such at the last general
election, or those who have been or may be appointed to fill such vacancies
occurring in their offices, pursuant to law, shall act therein as the inspector and
judges of election. In all matters not herein expressly otherwise provided
for the provisions of any election law of this state, applicable to the case, shall
govern. In every fourth year, when a presidential election is held, the time
of all city elections shall take place on the third Tuesday in March so as to
conform to the provisions of this article, and in such event the city officers
elected to office shall have until the second Tuesday of April in which to qualify
for such office.
[1911, ch. 208, § 6.]
Oath of delegates. Every delegate to a
§ 916. Expenses of delegates.
national convention of a political party recognized as such organization by
the laws of North Dakota, shall receive from the state treasurer the amount
of his actual necessary traveling expenses, as his account may be audited
and allowed by the secretary of state or state auditor, for actual attendance
upon said convention, but not in any case to exceed two hundred dollars for
one delegate. The election of such national delegates for political parties are
not subject to the direct primary 'aw shall be certified in like manner as
nominations of candidates of such parties for election to public office. Every
such delegate to a national convention which nominated candidates for presi-

and township
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dent and vice-president shall subscribe an oath of office that he will uphold the
constitution and the laws of the United States and North Dakota, and that
he will, as such officer and delegate, to the best of his judgment and ability,
faithfully carry out the wishes of his political party as expressed by the voters
at said election.

[1911, ch. 208, § 7.)

Article

7.

— Governing Party Registration.
A

party registration of the voters
§ 917. Party registration required. When.
in the respective political parties shall be taken in each precinct of this state in
the following manner. In the months of April and May of each even numbered
year in which a primary election is held, the assessor of each district shall at
the time that he makes his assessment of the real and personal property take
down in an enrollment book the name of each voter in his district, grouping
alphabetically and according to the precinct of such voters in substantially the
following form:
10

County,
City,

11

Date

Enrolled

Name

P. 0.

Address

"Ward,
Election
Nativity

Age

Precinct.
St.

Number

No.

Party
Affilia-

tion
also have each voter sign and swear to before the assessor or notary
as the case may be a registration blank
which shall be in the following

And

"A"

form:
State of North Dakota,
681
County of
J
I, the undersigned elector, do solemnly swear (or affirm) that my name and
signature as signed below is my true name and signature. If I have not personally signed it, it is because
and it was signed at my request
by the attesting officer. My age is
years and occupation
;
nativity
in
; naturalized or declared by intention
court, in
19. .,
county,
state, on
as appears by the naturalization papers exhibited herewith. Present residence
is in section
township
range
County, North Dakota; of (if city or town) at No
street,
in the city of
I belong to
post office address
the
for
this
state
one
party; that I have resided in
year immediately preceding this election. In testimony whereof I sign my
,

name two
U)

,

times.
(1)
(2)

Elector.
Note. " Verification to be in usual form." If unable to sign, let the officer
write his name and so state. [1911, ch. 213, § 1.]
The constitutionality of this section was sustained in State ex rcl. Miller v. Flaherty.
23 N. D. 313, 41 L.R.A.(N.S.) 132, 136 N. W. 76. Ab to con*titutionalitv of primary
election laws generally, see note to this case in 41 L.R.A(N»S.)
L.R.A(X.S.) 1136.
Registration as condition of right to vote. 25 L.R.A. 480.

132, also note in 21

How furnished. These party
§ 918. Registration and enrollment books.
enrollment book's and blanks shall be prepared and furnished by the secretary
of state and by him sent to each county auditor in the state and by each
county auditor distributed to each assessor. The assessors shall complete this
work of taking the party registration in the months of April and May of
each even numbered year and shall return the blanks and enrollment books
to the county auditor of the respective counties on or before thirty days before
15
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each primary election day and shall receive as compensation the sum of ten
cents (10c) for entry of the name of each party voter in addition to the compensation now allowed by law for his work as such assessor. He shall cause
the names to be entered in the party enrollment book alphabetically and
according to the respective precincts of the voters within that district.
Any voter who is unavoidably absent from the assessor's district during
the time of taking the party registration may go before any notary public and
sign and verify a registration blank as shown by form "A" and mail the
same in to the county auditor of his county. [1911, ch. 213, § 2.]
§ 919. When person may cause name to be enrolled on primary day. Any
person who was a qualified voter in any election precinct in this state on the
day of enrollment and registration provided for in this article and who failed
to have his name enrolled on that day by reason of sickness or unavoidable
absence from the election precinct, and who is a qualified voter in said district at the time of the primaries thereafter held therein, or who may have
become twenty-one years of age after the day of enrollment may have his
name enrolled by the election board on any primary day upon making oath as
provided in the general election law in relation to registration of electors
on election days. Any person who was a qualified voter in any election precinct in this state on the day of enrollment provided for in this article, and
who was duly enrolled as provided herein, who has had occasion to transfer
his place of residence to an election precinct other than that in which he was
enrolled, may be entitled to a new enrollment on primary day in such election
precinct and be entitled to a vote therein, provided that he has resided in the
election precinct to which he has lately removed for a period to comply
with general laws governing residence of electors. He may obtain from the
assessor of the precinct in which he formerly resided, a certificate stating that
he was duly enrolled in such precinct and that he has changed his residence
therefrom to such other precinct and that he is entitled to enrollment therein.
The county auditor shall cause duplicates to be made of all the party enrollment books on file in his office and cause a copy of the party enrollment
book for each precinct to be delivered to the inspector of elections of such
precinct at the same time that the other election supplies and ballot boxes
are delivered to such inspector as now provided by law.
The inspector and judges at such primary elections shall require each voter
to vote the party ballot under which he has registered.
[1911, ch. 213, § 3.J

Article

8.

— Publication

of Candidates'

Names Before Primary Election.

At least twenty-five days before any
§ 920. Certified lists of nominees.
primary preceding a general election, the secretary of state shall transmit to
each county auditor a certified list containing the names and post-office addresses of each person for whom nomination papers have been filed in his
office and entitled to be voted for at such primary, together with a designation
of the office for which he is a candidate, and the party or principle he represents.
[1911, ch. 209, § 1.]
§ 921. Publication of notices. The auditor to whom such list is delivered
shall forthwith upon the receipt thereof publish under the proper party designation the title of each office, the names and addresses of all persons for

whom

nomination papers have been filed, both in his office and the office of the
secretary of state, giving the names and addresses of each, the date of the
primary, the hours during which the polls will be opened, and that the
primary will be held in the regular polling place in each precinct. It shall be
the duty of such auditor to publish said notice once each week for at least
two consecutive weeks prior to said primary in each official newspaper in the
county.
[1911, ch. 209, § 2.]
§ 922. Posting of notices. Such auditor shall also forthwith mail copies
of such notice to each township and village clerk and inspector of elections in
228
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unorganized townships, and to each city auditor of his county who shall
immediately post copies of the same in at least three public plaees in each
precinct in his town, city or village, designating therein the location of the
polling place in each election precinct.
[1911, eh. 209, § 3.]

Article

9.

— Election

Pbivilkges.

§ 923. Primary campaign expenses limited. No sum of money shall be paid,
and no expenses authorized or incurred by or on behalf of any candidate to be
paid by him, except such as he may pay to the state for printing, as herein
provided, in his campaign for nomination to any public office or position in
this state, in excess of fifteen (15) per cent of a year's compensation or salary
of the office for which he is a candidate 'provided, that no candidate shall be
restricted to less than two hundred dollars ($200) in his campaign for such
nomination; provided, that the provisions of tins article shall not be construed to apply to the candidate's personal traveling expenses. No sura of
money shall be paid and no expenses authorized or incurred contrary to the
provisions of this article, for or on behalf of any candidate for nomination.
;

[1911, ch. 129, § 1.]
§ 924. Publicity pamphlet.

Any candidate for
Candidate's statements.
nomination to any state or district office, when the district is composed of
one or more counties, may file with the secretary of state for publication as
herein provided, not later than fifty (50) days before the biennial primary"
nominating election, with his portrait cut if he wishes, a printed or typewritten statement, on the conditions set forth, over his signature, stating
the reasons why he should be nominated.
Each candidate shall be allowed one (1) page of printed matter, and those
opposing him shall be each allowed one page of space on equal terms with
him, as herein provided.
[1913, ch. 227, § 1; 1911, ch. 129, § 2.]
Candidates for nomination shall pay for one page of space
§ 925. Rates.
the publication herein provided for as follows:
For office of United
States senator, one hundred dollars; for representatives in congress, one hundred dollars; for justice of the supreme court, seventy-five dollars; for governor, one hundred dollars; for secretary of state, one hundred dollars; for
state treasurer, one hundred dollars; for state auditor, one hundred dollars;
in

commissioner of insurance, superintendent of public instruction, attorney-general and commissioner of labor, each seventy-five dollars; for railroad commissioner and lieutenant-governor, twenty-five dollars; for senator or representative in the legislative assembly, ten dollars; for district judge, fifty
for county judge, register of deeds, county auditor, county treasurer,
state's attorney, sheriff, clerk of court, and county school superintendent,
each twenty-five dollars. All payments required by this section shall be made
to the secretary of state when the statement is offered to him for filing, and
be by him paid into the general fund of the state treasury. Any candidates
dollars

:

may have additional space, not exceeding three pages, at the
one hundred dollars a page, and any candidate for county or legislamay have additional space, not exceeding two pages, at the rate
of twenty-five dollars ($25) a page.
[1913, ch. 226; 1911, ch. 129, § 3.]
§ 926. Printing statements. Not later than forty days before the primary
nominating election the secretary of state shall properly complete, edit, pre*
pare, and index for printing all of such statements and portrait cuts and
cause the same to be printed in pamphlet form, printing and pictures of
candidates witJh and as a part of their several statements, where such portrait
cut* are offered ; statements of those who directly oppose any candidate shall
for state offices
rate of

te

office
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follow next after his statement. All of the statements filed for and against
the candidates for nomination to each office shall be printed in the order in

all

which the candidates' names are grouped under the title of their offices on
the official ballot at the nominating election. No picture, statement or argument for or against any candidate for nomination shall be included in the
copy of the pamphlet going to any county where such candidate is not to be
voted for. The said pamphlets shall be printed and delivered to the secretary
of state as quickly as possible and the delivery shall be completed not later
than twenty (20) days before the nominating election. [1913, ch. 227, § 2;
1911, ch. 129, § 4.]
§ 927. Addresses to voters. The several county auditors shall obtain the
post-office addresses of all voters in their respective counties, which shall be
taken from the registration lists in case of party registration, and in case of
no party registration then such addresses may be procured from the personal
property tax books of that year and other authentic source, and on or before
the thirtieth (30th) day preceding the nominating election, mail to the secretary of state the name, post-office address and party registration of every
such person, and at least twenty (20) days before the regular biennial
primary nominating election, the secretary of state shall forward by mail to
every such person a copy of the pamphlet containing the names and statements herein provided for. The pages of the pamphlet required by this
article shall be six by nine inches in size, and the printed matter therein shall
be set in eight point type, single leaded, and twenty-five ems pica in width,

with proper headings. [1911, ch. 129, § 5.]
§ 928. General election campaign expenses limited. No sum of money shall
be paid and no expenses authorized or incurred by or on behalf of any candidate who has received the nomination to any public office or position in this
state, except such as he may contribute toward payment for his political
party's or independent statement in the pamphlet herein provided for, in
excess of fifteen (15) per cent of the annual salary of the office for which
he is nominated provided, that no candidate shall be restricted to less than
;

two hundred

dollars.

[1911, ch. 129, § 6.]

§ 929. Itemized statements filed. Every candidate for nomination or election to public office, including the offices of senators of the United States,
shall within fifteen (15) days after the primary or general election at which
he was a candidate, file with the secretary of state, if a candidate for senator
of the United States, representative in congress, or for any state or district
office, in a district composed of one or more counties, but with the county
auditor for legislative districts composed of not more than one county, an
itemized statement setting forth in detail all the moneys contributed, expended
or promised by him to aid and promote his nomination or election, or both,
as the case may be, and for the election of his party candidates, and all
existing unfulfilled promises of every character and all liabilities in force at
the time of such statement, and if no money or other valuable thing was paid
or promised, he shall file a statement to that effect within fifteen days after
the election at which he was a candidate. Any candidate who shall fail to
file such statement shall be fined twenty-five dollars ($25) for every day on
which he was in default, unless excused by the court. [1911, ch. 129, § 7.]
No person shall make a payment of
§ 930. Actual contributors' names.
his own money or of another person's money to any other person in connection
with a nomination or election in any other name than that of the person who
in truth supplies such money; nor shall any person knowingly receive such
payment or enter or cause the same to be entered in his accounts or record
in any other name than that of the person by whom it was actually furnished.
[1911, ch. 129, § 8.]

| 931. Pre-election promises of appointments. No person shall, in order to
aid or promote his nomination or election, directly or indirectly promise to
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appoint another person or to secure or aid in securing the appointment, nomination or election of another person to any public or private position or
employment, or to any position or honor, trust or emolument. [1911, ch. 129,
§

9.1

§ 932. Charitable contributions by candidates or office-holders, and solicitation thereof. No person shall demand, solicit, ask or invite any payment or
contribution for any religious, charitable or other such cause from any person
who seeks to be, or has been, nominated to any office, and no such candidate
shall make any such payment or contribution, or promise or agree to make

same, if it shall be demanded or asked during the time he is a candidate
nomination or election. No payment or contribution for any purpose shall
a condition precedent to the putting of a name on any caucus or
convention ballot or nominating paper or petition, or the performance of
any duty imposed by law on a political committee.
Provided, however, that this section shall not be construed as prohibiting
any candidate for office from making contributions for a religious or charitable
purpose to any organization or purpose to which he has theretofore ordinarily
or customarily contributed and no person shall be deemed prohibited at any
time from contributing to any church organization or association of which he
the
for

made

be

;

actually a member.
Provided, further, this section shall not be construed as making it unlawful
for a candidate for office to make contribution to the central committees of
the political party with which he is affiliated, but any such contributidn so
made shall be deemed a part of the expenditures limited in section 928. [1913,
is

157; 1911, ch. 129, § 10.]
No corpora§ 933. Campaign contributions by corporations prohibited.
trustee or officer thereof as such, shall pay or contribute in order to aid,
promote or prevent the nomination or election of any person, or in order
to aid or promote the interest, success or defeat of any person or any political
party or organization. And no person shall solicit or receive such payment
from any corporation. [1911, ch. 129, § 11.)
§ 934. Treating. Any person or candidate who shall, either by himself or
by any other person, either before or after election, or while such person or
candidate is seeking a nomination or election, directly or indirectly, give or
provide, or pay, wholly or in part, the expense of giving or providing any
drink or intoxicating liquors to or for any person for the purpose or with the
intent or hope to influence that person or any other person to give or refrain
from giving his vote at such election to or for any candidate or political
party ticket or measure before the people, or on account of such person or
any other person having voted or refrained from voting for any candidate or
the candidates of any political party or organization or measure before the
people or being about to vote or refrain from voting at such election, shall
be guilty of treating. Every elector who accepts or takes any such drink
or intoxicating liquors shall also be guilty of treating, and such acceptance
shall be ground of challenge to his vote and of rejecting his vote on a contest.
ch.

tion,

[1911. ch. 129, § 12.]

Any person shall be guilty of corrupt practice within the
this article if he expends any money for election purposes contrary
to the provisions of this statute, or if he is guilty of treating, undue influence,
personation, or the giving or promising to give any money or valuable thing
to an elector with the intent to induce him to vote or to refrain from voting
for any candidate for public office.
[1911, ch. 129, § 13.]
§ 936. Expenses of voting. Transportation prohibited. It shall be unlawful
for any person to pay another for any loss or damage due to attendance at the
polls, or in registering or for the expense of transportation to or from the
§ 935. Penalty,

meaning of

No person shall pay for personal services to be performed on the day
of a caucus, primary convention or any election for any purpose connected
polls.
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therewith, tending in any way, directly or indirectly, to affect the result
thereof, except for the hiring of persons whose sole duty is to act as challengers and watch the count of official ballots. No person shall buy, sell,
give or provide any political badge, button or any insignia to be worn at or
about the polls on the day of an election, and no such political badge, button
or insignia shall be worn at or about the polls on any election day.
[1911,
ch. 129, § 14.]
§ 937. Political advertising labeled paid. No publisher of a newspaper or
other periodical shall insert either in its advertising or reading columns or
any paid matter which is designed or tends to aid, injure or defeat any candidate or political party or organization or measure before the people, unless
it is stated therein that it is a paid advertisement.
No person shall pay the
owner, editor, publisher or agent of any newspaper or other periodical to in-

duce him to editorially advocate or oppose any candidate for nomination or
election, and no such owner, editor, publisher, or agent shall accept such
payment. Any person who shall violate any of the provisions of this section
shall be punished as for a corrupt practice.
[1911, ch. 129, § 15.]
§ 938. Rates for political announcements. No newspaper in this state shall
charge for the publication of political announcements of candidates before any
primary or election any more than the legal rates for the publication of legal
notices. All paid political matter and political announcements shall be labeled
" Political Advertisement." Any person violating any provision of this section fihall be deemed guilty of a misdemeanor. [1911, ch. 210.]
§ 939. Electioneering on election day. It shall be unlawful for any person
at any place on the day of any election to ask, solicit or in any manner try
to induce or persuade any voter on such election day to vote or refrain from
voting for any candidate, or the candidates or ticket of any political party or
organization, or any measure submitted to the people, and upon conviction
thereof, he shall be punished by a fine of not less than five dollars, nor more
than one hundred dollars for the first offense, and for the second and each
subsequent offense occurring on the same or different election days he shall
be punished by a fine as aforesaid, or by imprisonment in the county jail not
less than five nor more than thirty days, or both such fine and imprisonment.
[1911, ch. 129, § 16.]
§ 940. Failure to file statement. Name omitted from ballot. The name of a
candidate chosen at a primary nominating election or otherwise, shall not be
printed on the official ballot for the ensuing election unless there has been
filed by or on behalf of said candidate the statements of accounts and the
expenses relating to nominations required by this article, but delay in making such statement beyond the time prescribed shall not preclude its acceptance or prevent the insertion of the name on the ballot, if there is a reasonable
time therefor after the receipt of such statements.
[1911, ch. 129, § 17.]
§ 941. Candidacy bona fide. It shall be unlawful for any person to accept,
receive or refrain from becoming a candidate for nomination or election, or
by himself or in combination with any other person or persons to become a
candidate for the purpose of defeating the nomination or election of any
person and not with a bona fide intent to obtain the office. [1911, ch. 129,
§ 18.1

Corrupt practice. Forfeiture of office or nomination. If upon the
of any action or proceeding under the provisions of this article for the
contesting of the right of any person declared to be nominated to any office
or elected to any office, or to annul or set aside such election, or to remove any
person from his office, it shall appear that such person was guilty of any
corrupt practice, illegal act, or undue influence in or about such nomination
or election, he shall be punished by being deprived of the nomination or
office as the case may be, and the vacancy therein shall be filled in the manner
provided by law. [1911, ch. 129, § 19.]
§ 942.

trial
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commencement. Any action to contest the right of any
person declared elected to any office, or to annul and set aside such election,
or to remove from or deprive any person of an office of which he is the incumbent for any offense mentioned in this article must, unless a different
time be stated, be commenced within forty (40) days after the return of the
election at which such offense was committed, unless the ground of the action
or the proceeding is for illegal payment of money or other valuable things subsequent to the filing of the statements prescribed by this article, in which case
the action or the proceeding may be commenced within forty (40) days after
the discovery by the complainant of such Illegal payment.
[1911, ch. 129,
§ 943. Contest

§

20.]

Whoever violates any provision of this article,
§ 044. General penalty.
the punishment of which is not specifically provided by law, shall on conviction thereof be punished by imprisonment in the county jail for not more
than six months, or by a fine of not more than one thousand dollars or by
both such fine and imprisonment. [1911, ch. 129, § 21.]
Article 10.— General Provisions.
§ 945. Governs all but special elections. All elections for state, district,
county, township, city and ward and other officers provided by law, shall
hereafter be held and conducted in the manner prescribed in this chapter,
except as otherwise specially provided by law. [R. C. 1905, § 602; R. C. 1895,
§ 476.]
Applicability of constitutional or statutory provi*ions relating to general elections,
to elections other than for the select ion of ollicers. 14 L.U.A. (N.S.) 850.

On the first Tuesday after the first
§ 946. General election, when held.
in November of each even numbered year an election shall be held
the several election districts of the state which shall be known as the
general election, and the several state, district and county officers, judges of
the supreme and district courts, members of the legislative assembly and
members of the congress of the United States, shall be elected at the general
election next preceding the expiration of the term of each of such officers,
respectively, except such officers as are required by law to be elected at
special elections, and on a year when a president and a vice-president of the
United States are to be chosen a number of electors of president and vicepresident of the United States equal to the number of senators and representatives to which this state is entitled in the congress of the United States
shall be elected at such election.
[R. C. 1905, § 603; R. C. 1899, § 477.]
§ 947. Highest number of votes elects. In all elections for the choice of
Monday

in

any

unless it is otherwise expressly provided, the person receiving the
of votes for any office shall be deemed to have been elected
[R. C. 1905, § 604 R. C. 1899, § 478.]
§ 948. Who entitled to vote. Every male person of the age of twenty-one
years or upwards, belonging to either of the following classes, who shall have
resided in the state one year, and in the county six months, and in the precinct
ninety days next preceding any election, shall be a qualified elector at such
officer,

highest

number

to that office.

election
First.

;

•
:

Citizens of the United States.
Civilized persons of Indian descent

Second.

who

shall

have severed their
com-

tribal relations two years next preceding such election, provided he has
plied with the provisions of any law which is now or may in the future

be in
persons possessing the
who have resided in this state
one year, shall be eligible to any office in this state, except as otherwise provided in the constitution. [1911, ch. 131 R. C. 1905, § 605; 1885, ch. 52, § 1
Const. § 121; R. C. 1895, § 479; 1903, ch. 89.]
Proposed amendment to constitution qualifying Indiana and women, Me Laws 1913,
force relating to the registration of voters,
qualifications mentioned in this section, and
;

ch. 97.

231

and

all

POLITICAL CODE.

§§ 948-950

Election*.

1913, ch. 151, entitled "An act to amend and to re-enact section 605 ol the Revised Code of North Dakota for 1905, and chapter 131 of the Session Laws of North
Dakota for the vear 1911, relating to who ia entitled to vote, and providing for woman
suffrage," provides as follows:
" § 605. Who Entitled to Vote.
Every person of the age of twenty-one years or
upwards, belonging to either of the following classes, who shall have resided in the
state one year and in the county six months, and in the precinct ninety days next preceding anv election, shall be a qualified elector at such election:
First:'
Citizens of the United States.
"Second: Civilized persons of Indian do scop t who shall have severed their tribal relations two vears next preceding such election, provided they have complied with the
provisions of any law which is now or may in the future be in force relating to the
registration of voters, and all persons possessing the qualifications mentioned in this
section, and who have resided in this state one year, shall be eligible to any office in
this state, except as otherwise provided in the constitution.
" This act shall not be in force until adopted by a majority of the electors of the state,
voting at the general election to be held in the year 11)14, and this act shall be submitted
for adoption to the electors at such general election in 1914."
Presumption of naturalization from fact of voting. Kadlec v. Pavik, 9 N. D. 278, 83

Laws

N. W.

How

5.

far right to vote is absolute. 25 L.R.A. 480.
of promises as affecting elective franchise

Nature of occupancy

4 L.R.A.(N.6.) 69S,

704, 711.

Does "residence," as a qualification of voters mean " domicil." 19 L.R.A.(N.S.) 759.
Acquiring residence as a voter while attending Bchool or public institution. 23 L.R.A.
215; 40 L.R.A. (N.S.) 168.

Payment of poll taxes as a qualificstion
1u\ or proporty qualification of voters.

of electors. 29 L.R.A. 414.
2"> L.R.A. 482.
Disqualification of voters for crime.
25 L.R.A. 483.
Kffeet on public election of wrongful disqualification of sufficient number of voters
have changed the result. 3S L.R.A. N.S.) 1007.

to-

(

No Indian or person of Indian
[§ 949. Qualifications of Indian voters.
descent who has not received a final patent conveying the title in fee of lands
allotted to him within the boundaries of this state, pursuant to an act of the
congress of the United States, approved February eighth, 1887, and entitled
"An act to provide for the allotment of lands in severalty to Indians on
the various reservations, and to extend the protection of the laws of the
United States and the territories over the Indians, and for other purposes,"
shall be deemed a qualified elector of the state of North Dakota, or be entitled
to the rights and privileges of an elector therein unless he was born within
the limits of the United States, and has voluntarily taken up his residence
within this state separate and apart from any tribe of Indians therein, and
adopted the habits of civilized life, and is in no manner subject to the authorit v of anv Indian chief or council or Indian agent of the United States.]
[R. C. 1905, § 606; 1895, ch. 58, § 1 R. C. 1899, § 480.]
;

Unconstitutional in so far as it restricts the right of suffrage.
ton v. Denoyer, et al, 6 N. D. 5SC, 75 N. W. 1014.

State ex

rcl.

Thomp-

Article 11.— Election Precincts.
§ 950. Precincts, how formed. The board of county commissioners of each
county in the state shall, at its first session after the taking effect of thissection, divide its county into election precincts and establish the boundaries
of the same, if it has not heretofore done so, and the said board of county
commissioners, whenever deemed necessary, shall subdivide any precinct
containing two or more congressional townships; providing, that every precinct so established shall comprise at least one congressional township. The
entirety of civil townships, cities or villages as voting precincts shall be
preserved when possible, except when such preservation would conflict with
the provisions of this section. In such case the civil township, city or village,
except as hereinafter provided, shall be divided into two or more precincts,
but in no case shall a precinct be composed of parts of two civil townships,
or part of a township and city or village, excepting as hereinafter provided.
Such board of commissioners shall designate one voting place in each precinct.
232
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No

precinct shall contain more than three hundred electors. If at any elechereafter held, more than three hundred votes shall be cast at any
voting place, it shall be the duty of the inspector in such precinct to report
such tact to the board of county commissioners, which board shall, at its
next regular meeting divide such precinct as nearly as possible, so that the
new precincts formed therefrom shall each contain two hundred and fifty
electors, as nearly as practicable; provided, that nothing in this section shall
be construed as prohibiting townships adjoining or having within their
boundaries an incorporated city, town or village, of less than fifteen hundred
inhabitants, from holding their election and having their voting place within
provided, further, that
the corporate limits of such city, town or village
when the combined vote of any township and incorporated city, town or
township
village, or the combined vote of any
and any portion of any incorporated city, town or village, within its boundaries or within the town lines
or section lines which form the boundaries thereof, does not exceed three
hundred, such township and incorporated city, town or village, may have but
one voting place. [R. C. 1905, § 607; 1891, eh. 66, § 7; 1897, ch. 44; R. C.
1895, § 481 1903, ch. 90.]
tion

;

;

Validity of apportionment of election districts. 13 L.R.A. SCI.
Interference with election districts by annexation of property to municipality. 27
L.R.A. 744.
EflWt of laches in questioning unconstitutional apportionment of election districts.
10 L.R.A.(X&) 1184.
•

Article

12.

— Election Officers 'and Their Duties.

§ 951. Inspectors and judges of elections. Qualifications of. Duties. The
chairman of the board of supervisors in organized townships shall by virtue
of his office be inspector of elections.
In case the township contains more
than three hundred voters, such chairman shall be inspector of elections in
the precinct in which he resides, and shall appoint the inspector in all other
precincts which are component parts of the township of which he is chairman.
In case the township and any incorporated town or village within its limits
contain less than three hundred voters and such township or incorporated
town or village have but one voting place, the chairman of the township
board of supervisors shall be inspector of elections. In all cities in which the
aldermen are elected in different years, the senior alderman shall be inspector
of elections for the precinct in which he resides; and -in cities in which the
aldermen are not so elected, the alderman who shall act as inspector of elections shall be determined by lot in such manner as the city council shall
prescribe.
In case a ward in any city contains more than three hundred
votes, the senior alderman or the alderman chosen by lot shall be inspector
of elections for the precinct in which he resides, and shall appoint the inspectors in all other precincts which are component parts of the ward of
which he is alderman. In incorporated towns and villages the president of
the town or village board of trustees shall act as inspector, and, if the town
or village contains more than three hundred voters, he shall act as inspector
of the precinct in which he resides, and appoint the inspectors in the other
precincts.
In case the alderman designated or selected to act as inspector
in any ward is disqualified from acting, the other alderman of the ward shall
act as inspector, and appoint other inspectors when necessary; and in case
the president of the board of trustees of any town or village is disqualified,
the remaining members of the board shall select one of their number to act
as such inspector, and appoint other inspectors when necessary. The inspector
shall, prior to the opening of the polls in his precinct, appoint as judges of
election two qualified electors of such precinct who shall have been resident
freeholders therein for at least ninety days next preceding such election, and
who are members of different political parties and of the parties which cast the
233
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number of votes at the preceding general election; provided, that if
at least one week prior to such election the chairman of the county central
committee of either of the two parties that cast the largest number of votes
in the state at the last general election, shall nominate a member of such
party as judge, having the qualifications above prescribed, presenting a
certificate of such nomination signed by such chairman, he shall be appointed
by the inspector, and such judges together with the inspector shall constitute
the board of elections. No person shall be a member of the board of elections
who has anything of value bet or wagered on the result of such election,
or who is a candidate or is the father, father-in-law, son, son-in-law, brother
or brother-in-law of any candidate at such election. If at any time before
or during an election it shall be made to appear to any inspector, by the
affidavit of two or more qualified electors of the precinct, that either of the
judges is disqualified under the provisions of this section, he shall at once
remove such judge and fill the place with a qualified person of the same
political party as the judge removed, and in case such person so disqualified
highest

shall have taken the oath of office as prescribed by law, the inspector shall
place such oath and affidavit before the state's attorney of the county; provided, that in case such inspector is disqualified from acting, the other two
members of the board of township supervisors and the clerk shall, at least ten
days before the date of holding the election, hold a meeting for the purpose
of filling such vacancy. Such vacancy shall be filled by appointing an inspector who shall belong to the same political party as the disqualified inspector, and the name of the inspector so appointed shall at once be reported
to the county auditor by such" clerk.
[R. C. 1905, § 608; 1893, ch. 60, § 5;
1897, ch. 78; R. C. 1895, § 483.]
952.
Inspectors
of
election
in
unorganized
townships, how appointed. In
§
precincts consisting of unorganized townships the board of county commissioners shall at the July session of such board next preceding an election
appoint in each precinct, as inspector of such election, some qualified elector
of such precinct. Such inspector shall before the time of opening the polls
in his precinct appoint two judges of election as provided in the preceding
section and such judges and inspector shall constitute the board of election
for that precinct. If any member of the board of election shall fail to appear
at the hour appointed for the opening of the polls the remainder of the
board shall select a member of his political party to serve in his stead; provided, that if the qualified electors of his party present at the polls shall
nominate a qualified person for such vacancy, such nominee shall be appointed.
If none of the members of the election board shall appear at the
hour appointed for opening the polls the qualified electors present shall
elect a board viva voce as nearly as possible in conformity with the provisions hereof.
[R. C. 1905, § 609; 1891, ch. 66, § 16b; R. C. 1895, § 484.]
Such board of election shall appoint as poll clerks
§ 953. Poll clerks.
two qualified electors of the precinct, one from each of the two parties that
[R. C. 1905, § 610;
cast the largest vote at the last state general election.
1891, ch. 66, § 16c; R. C. 1899, § 485.]
Previous to the votes being taken the
§ 954. Oath of election officers.
inspectors, judges and clerks of election shall severally take and subscribe
an oath in the following form: "I, A. B., do solemnly swear (or affirm as
the case may be), that I will perform the duties of inspector, judge or clerk
(as the case may be) according to law and the best of my ability; and that
I will studiously endeavor to prevent fraud, deceit and abuse in conducting
the same." Such oath may be taken before any officer authorized to administer oaths, and in case no such officer is present at the opening of the polls
the inspector or judges of election are authorized to administer such oath
to each other and to the clerks of election and the person administering

.
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such oaths shall cause an entry thereof to be made and subscribed by him
and prefixed to the poll book. [R. C. 1905, § 611 R. C. 1899, § 486.
Each clerk of election shall keep a poll
§ 955. Poll list, clerk to keep.
list which shall contain in numerical order the names of all the persous
oting at such election. [R. C. 1905, § 612; R. C. 1899, § 487.]
If any inspector or
§ 956. Duty of inspector and judge to challenge.
judge of election shall know or have reason to believe that any person
offering to vote is not a qualified elector it shall be his duty to challenge
the right of such person to vote.
[R. C. 1905 r § 613; R. C. 1895, § 488.]
Duty of election officer to accept worn vote. 36 L.K.A.<X.S.) 968.
;

Article

13.

— Election

Suppliks.

§ 957. Ballots to be printed and distributed at public expense.
At all
general or special elections for state, district, county, city, township, village
or other public officers within this state, including elections in cities, towns
and villages incorporated by special act, all ballots cast shall be printed and
distributed at public expense, .as hereinafter provided.
The printing of
ballots and cards of instruction for the electors in each county and the
delivery of the same to the election officers as hereinafter provided shall be
a county charge and for municipalities a municipal charge, the payment of
which shall be provided for in the same manner as other county and municipal
expenses; provided, that the provisions of this chapter shall not apply to
elections for civil township or school district officers, nor to elections in
incorporated cities and villages having less than three hundred legal voters
as evidenced by the vote cast therein at the last preceding city or village
election.
[R. C. 1905, § 614; 1891, ch. 66, § 1; 1893, ch. 60, § 1; R. C.1895,
§

489.J
Hallot provision is mandatory to extent that ballot must be provided substantially
meeting statutory requirements permitting elector to vote for place thereon by making

cross after it. Miller v. Norton, 2ii N. D. 106, 132 N. W. 1080.
§ 058. Elector may write name of candidate on ticket, when. Except as
otherwise provided in this chapter it shall be the duty of the auditor of each
county to provide printed ballots for every election for public officers in
which the electors or any of the electors within the county participate and
he shall cause to be printed on the ballots the name of each candidate whose
name has been certified to or filed with him in the manner provided for in
this chapter.
Ballots other than those printed by the respective county
auditors shall not be cast or counted in any election. Nothing in this chapter
shall prevent any voter from writing or pasting on his ballot the name of any
person for whom he desires to vote and such vote shall be counted the same
as if printed on the ballot and marked by the voter. [R. C. 1905, § 615; lb91,
ch. 66. § 15; R. C. 1899, § 490.]
Orlicial ballot is

not invalidated bv addition of printed stickers.

Roberts

v.

Bope, 14

N. D. 311, 103 X. W. 935.
Supreme court may, bv mandamus, dimt county auditor which of two sets of nominees to put on ballot, fetate ex rel. Ilowells v. Mctcalf, IS S. D. 393, 67 L.R.A. 331.
100 N. W. 923.

How

prepared. All ballots prepared under the provisions
§ 959. Ballots.
of this chapter shall be white and of uniform quality of paper printed in
black ink, and of sufficient width to contain all of the tickets to be voted
for, under the appropriate party designation for each and of sufficient length
to contain all the names of the candidates to be voted for at said election.
On the left hand of said ticket shall be a column designating the office to be
voted for, and on the same line in the column under the appropriate party
designation of each, all the names of the candidates duly nominated tor that
office shall be printed. Where there is more than one person to be elected to
an office, there shall be printed in plain type immediately under the designation of the office to be voted for, the following words, " Vote for (number)
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names only; Mark X after name to be voted for and cross out names not
The names of the greatest number of candidates for such an office
appearing in either of the two left hand columns, or if said two left hand
columns have an equal number of names, then the first left hand column,
and every second column to the right thereof on said ballot shall be alternated in the printing of said official ballot for each precinct by changing the
position of the names iu each office division as many times as there are

desired.

candidates for such office." There shall be a space between the party designation at the top of each column and the names at the head of the ticket of
five-eighths of an inch, in the center of which there shall be a square formed
of black lines, in which the voter by his mark may declare that he voted for
all names printed in that column. exe^t^HClT as are erased, or pasted or
written over, or where the voter places a cross (X) or mark following the
name of a candidate in auother column, such name shall be counted in lieu
of the name for the same office in the column voted for at the head of the
ticket; provided, further, that where there are groups of names for a like
position and a cross (X) is placed at the head of a party designation, and
the voter places a cross or mark, following the name of one or more candidates in a group, in another column and fails or neglects to strike out the
same number of names in the column originally voted for, the intention of the
voter shall be construed to having voted for the name or names in the group
so marked and the name or names in the same line on the opposite group
shall not be counted.
There shall also be left under the name of each candidate sufficient space to write, or paste a name therein, in lieu of the one
printed on the ticket, and on the same line with the name of each candidate,
and at the end of his name there shall be a space enclosed in a square of
black lines, in which the voter may designate by a cross or other mark, his
choice for each candidate opposite the name of such candidate. The fact that
a name has been written or pasted opposite the office to be voted for shall
be deemed sufficient evidence that the person depositing such ballot intended
to vote for the person whose name he has writteu or pasted thereon, and not
for the person whose name was originally printed on the ballot whether he
shall make a mark or cross opposite such written or pasted name or not.
The
names of candidates under headings designating each official position shall
be alternated on the official ballot in the printing in the manner as provided
by the primary election law.
(Persons nominated by paper or by petition shall be placed in one or more
columns under the designation of " Individual Nominations," on the same
line with the offices for which they are nominated.)
Constitutional amendments duly certified to the auditor by the secretary
of state or any question to be voted for aside from the election of public
officers, shall be printed on a separate ballot and shall be deposited in a box
The
separate from that provided to receive the ballots for public officers.
ballots must embrace the constitutional amendments in full, and there shall
be printed at the bottom of the amendments the word " yes " and underneath the same word " no," and opposite each a square formed of black
lines, and the elector shall designate by a cross or other mark within the
square how he desires his vote recorded.
If the question be other than a
constitutional amendment, it shall be stated fully and fairly on such ballot,
"
"
"
no," shall be printed on the ballot at the close
and
and the words yes
of the statement of the question in separate lines with a square formed of
black lines after each in which the voter may indicate by cross or other mark
how he desires to vote on the question. Where two or more amendments
or questions are to be voted on they shall be printed on the same ballot.
[1911, ch. 130: R. C. 1905, § 616; 1891, ch. 66, § 17; 1893, ch. 60, § 6; R. C
1699, § 491 1905, ch. 109.]
Note:— Provisions of paragraph inclosed in parenthesis in this section apply only to
those cities not coming under the provisions of article 1 of chapter 11 of thi« code.
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of secretary of state to certify proposition for new constitutional convention to
county auditors, when. State ex rel. Wineman v. Dalil, (> N. D. SI, OS X. \V. 418.
A reasonable regulation of the manner of exercising the right of suffrage is valid
and constitutional. State t. Porter, 13 X. D. 406, 100 X. W. 1080.
Supreme court may, by mandamus, direct county auditor which of two gets of nominees to put on ballot State ex rel. Howelbj v. Metcalf, 18 S. D. 393, 67 L.R.A. 331, J 00
K. W. 923.
An elector muet mark his ballot substantinlly as required by law. Vallier v. Brakke,
7 8. D. 343, 64 X. \V. 180; Church v. Walker, 10 S. D. 90, 72 X. W. 101.
Cross at the head of party ticket, but not within circle, is a nullity. Cross at the
right of the candidate's name of no effect. Straight diagonal line at the left of candidate's name should be disregarded.
Informality in making cross should be disregarded,
when intention is clearly apparent. Vallier v. "Brakke, 7 S. D. 343, 64 X. W. 180.
Circles at tbe head of two different tickets makes the ballot void. Moody v. Davis,
13 S. D. 86, 82 X. W. 410; McKittrick v. Pardee, 8 S. D. 39, 65 X. W. 23; Vallier v.
Brakke, 7 S. D. 343, 64 X. W. 180.
Cross stamped within circle at head of party ticket not nullified by another cross
made inadvertently just outside of circle. McMahon v. Polk, 10 S. D. 296, 73 X. W. 77,
47 L.R.A. 830.
Marking within square mandatory. Howser v. Pepper, 8 X. D. 484, 79 X. W. 1018;
Perry v. Hackney, 11 X. D. 14S, 90*X. \V. 4S3.
Official ballot ia not invalidated by addition of printed stickers.
Roberts v. Bope, 14
N. D. 311, 103 X. W. 935.
As to necessity for majority vote on question of increased jurisdiction of county court.
State ex rel. Davis v. Fabrick, 18 X. D. 402, 121 X. W. 65.
Irregularities in marking ballots.
16 L.K.A. 754.
Validity and construction of law as to marking ballots., 47 L.R.A. 806.
Official'marks on ballots. 47 L.R.A. 808.
Xame not on official ballot, right of electors to vote for. 01 Am. St. Rep. 6*2.

Duty

§ 960. Printing of constitutional amendments. Whenever required by law
that ballots shall have printed thereon the full text of any proposed amendment to the constitution, each ballot on which is printed such a proposed
amendment shall have the particular new word, words, phrase or phrases
comprising such amendment emphasized as follows:
(a) In case the proposed amendment consists of the addition of new words
or phrases the heading shall read

Vo amend seetion
of article
of tho constitution, by ridding
the words (here insert the words added) so as to read as follows: (followed
by the article as amended).
(b) In case the proposed amendment consists of the omission of certain
words or phrases, the heading shall read
of the constitution, by omitting
To amend section
of article
the words (here insert the words omitted) so as to read as follows: (followed
by the article as amended).
(c ) In case the proposed amendment causes a rearrangement and reconstruction of the particular article to be amended, then the heading shall state
briefly the object of such amendment.
[1913, ch. 221, § 1.]
Any adver§ 961. Advertisement of proposed constitut onal amendment.
tisement relating to the proposed amendment to the constitution which is
published in any newspaper or pamphlet under the authority of the secretary
of state shall also have the particular words or phrases forming the amendment printed in different type and in the same manner as provided in section
960.
[1913, ch. 221, § 2.]
When the same candidate
§ 962. Candidate's name in one column only.
has been nominated for the same office by more than one assembly, convention
or body of electors qualified to make nominations for public office, such candidate shall- file with the proper officer designated in section 971, on or before
the day fixed by law for the filing of certificates of nomination for such office,
a statement in writing signed by himself designating one of the columns
upon such ballot allotted to one of the parties, assemblies, conventions or
bodies of el< ctors by whom said candidate has been nominated, as to the
column upon such ballot in which such candidate desires his name to appear
upon such ballot, and such candidate's name shall be printed upon such
:
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ballot in such column, but in no other.
But if such candidate shall refuse
or neglect to give notice to the proper officer, as above provided, specifying
iu which column he wishes his name printed on the ballot, then in such case
the said officer shall cause his name to be printed in the column of the party

or political organization from which he received first notice of such person's
nomination.
[R. C. 1905, § 617; 1891, ch. 66, § 17; 1893, ch. 60,
§ 6; 1897,
ch. 76; R. C. 1899, § 491.]
Not unconstitutional a* interference with right of suffrage. State ex rel. Fialc v. Porter, 13 N. D. 406, 67 L.R.A. 473, 100 N. W. 1080, 3 A. & E. Ann. Cas. 794-.
Constitutionality of legislation affecting party representation on official ballot. 35
L.K.A. N.S. 353.
Constitutionality of legislation restricting candidate to one place on ballot. 37 L.K.A.
r
(

)

(N.S.) 825.

.

Arrangement of names. The candidates of the party casting the
highest number of votes in the combined congressional districts of the state
for members of congress at the last preceding general election shall be
arranged in the first or left-hand column of such ballot; of the party casting
the next highest number of votes, in the second column; of the party casting
the next highest number of votes, in the third column: and of any other party
§ 963.

as the secretary of state may direct for state officers, or the county auditor
for county officers, the municipal or city auditor, or, in municipalities or
cities not having a municipal or city auditor, the municipal or city clerk, for
municipal or city officers; or the president of the board of trustees of incorporated villages for village officers, in presidential years.
The names of
electors of president and vice-president of the Umfed States presented in one
certificate of nomination shall be arranged in jr group inclosed in brackets,
to the right and opposite the center of yhieb/shall be printed in bold type
the surname of the presidential candidate cdpresented.
To the right and in
a line with such surname, near the niargfn, shall be placed a single square,
and a mark within such square shall be designated a vote for all the electors,
and such group shall be placed at the head of the column under the party
designated or represented in such certificate.
The auditor shall prepare the
necessary ballots whenever any question is required by law to be submitted
to a vote of the electors of any subdivision and not the state generally. The
municipal or city auditor, or clerk, as the case may be, shall prepare and direct
the printing and distributing of all ballots for municipal or city elections
and for all questions that may be submitted to a vote of the electors of such
municipality, except as provided in section 957.
[1913, ch. 152; R. C. 190f).
,§ 618; 1891, ch. 66, § 17; 1893, ch. 60, § 6; 1897, ch. 76; R. C. 1899, § 491.]
It is the duty of citv auditor to furnish ballots for election of city commissioners
under chapter 45 of Laws of 1907. State ex rel. Shaw v. Thompson, 21 N. D. 426, 131
N. W. 231.
An elector must mark his ballot substantially as required by law. Vallier v. Brakke,
7 S. D. 343, 64 N. \V. 180.
Circles at head of two different tickets makes the ballot void. Moody v. Davit, 13 S.
D. 86, 83 N. \V. 410; McKittrick v. Pardee, 8 S. D. 39, 65 N. \V. 23; Vallier v. Brakke,
6 6. D. 343, 64 N. W. 180.
Cross stamped within circle at head of party ticket, not nullified by another cross
made inadvertently just outside of circle. McMahon v. Polk, 10 8. D. S96, 73 N. W.
77, 47 L.R.A. 830."
Marks outside square are not to be counted. Howser v. Pepper, 8 N. D. 484, 79 N.

W.

1018.

Roberts v. Bope, 14
Official ballot is not invalidated bv addition of printed stickers.
N. D. 311, 103 N. W. 935.
On mandamus by supreme court to direct county auditor which of two seta of nominees to put on ballot. State ex rel. Howells v. Metcalf, 18 S. D. 393, 67 L.R.A. 331, 100
N. W. 923.
Does marking some but not all of the candidates on a party ticket defeat the effect
of marking under the party emblem as a vote for the omitted candidates, where no votes
were cast for their opponents. 28 L.R.A.(NJ3.) 461.

Number.
Poll books.
The
§ 964. County auditor to prepare ballots.
county auditor of each county shall provide for each election precinct in his
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county two ballots for each vote east in such precinct at the last general
Such ballots shall be distributed in packages or blocks containing
no more than one hundred and fifty ballots each.
The county auditor may
provide for any such precincts such additional ballots as he may deem necessary.
Each county auditor shall, at leust five days before any election, have
the ballots printed and the same may be inspected in the office of such auditor
by any person. Such auditor shall also, at least five days before any election,
send to the inspector in each precinct five copies of such ballot printed upon

election.

tinted paper, and such inspector shall post the same in five public places in
one of such copies to be posted at the polling place therein, for
which services such inspector shall receive two dollars.
The auditor shall at
the time of distributing such copies cause to be delivered to the several
inspectors the necessary number of blank forms of poll books and also blanks
for the election returns with the proper captions, forms of oath and forms of
his precinct,

certificates

and

tally

sheets necessary to carry out the provisions of this

chapter.

[R. C. 1905, § 619; 1891, ch. 66, § 18; 1893, ch. 60, § 7 1895, § 492.]
Tally sheet no purt of official returns. State ex rel. Sunderall v. McKenzie, 10 X. D.
1C2, SC X. \V. 231.
Mandamus will lie to compel auditor to print and distribute ballots. State ex rel.
Mitchell v. Larson. 13 X. D. 420, 101 X. W. 315.
;

Official stamps.
Each county auditor shall
§ 965. Ballots, how delivered.
deliver or cause to be delivered by mail or other reliable method, to the
inspector of election in each precinct in his county, the official ballot prepared
by him, together with suitable manilla wrappers as hereinafter provided, at
least twenty-four hours before the hour of opening of polls on election day.
Such ballots and manilla wrappers shall be delivered in sealed packages
marked on the outside plainly designating the number of ballots inclosed and
the precinct for which they are intended.
He shall also deliver or cause to
be delivered to such inspector, or if that is impracticable, to one of the judges
of election of such precinct, a stamp with an ink-pad for the purpose of
stamping each ballot- with the words " official ballot " and name or number
of the precinct, the name of the county and the date of the election, and also a
metal stamp with the name of the county inscribed thereon for the purpose of
stamping the wrapper containing the ballots as provided in section 1008.
[1913, ch. 154, § 1; R. C. 1905, § 620; 1891, ch. 66, § 20; R. C. 1895, § 493.
Validity of statute an to marking official ballot. 47 L.R.A. SOG.
Each county auditor shall cause to be
§ 966. Instructions to be printed.
printed on cards in large type full instructions to electors as to the manner
of obtaining and preparing ballots and also containing a copy of sections 1041,
1042, 9279 and 9280. He shall furnish ten such cards to the judges of election
in each election precinct and the judges of election shall at the opening of
the polls post at least one of such cards in each booth or compartment provided for the preparation of ballots and at least three of such cards in and
about the polling place. There shall also be posted in each booth or compartment one of the official ballots without the official stamp hereinbefore provided for, and not less than three of such ballots shall be posted in other places
[R. C. 1905,
in and about the polling place upon the morning of election.
§ 621 ; 1891, ch. 66, § 29; R. C. 1899, § 494.]
Instruction* to voters should be sufficiently explicit so as to fully inform electors of
proper method of preparing their ballots. State ex rel. Shaw v. Harmon, 23 X. D. 513,
13? N. W. 427.
It shall be the duty of
§ 967. Poll books, contents of and how delivered.
the county auditor to provide uniform poll books for the use of his county,

each poll book to contain a copy of the law prescribing the qualifications of
electors and so much of this chapter as relates to the duties of inspectors,
judges, and clerks of election, and the penalties imposed for offenses: such
poll book shall also contain blanks for all entries required to be made therein
he shall also deliver to the sheriff two copies of said poll books for each election
precinct in the county, and the sheriff shall deliver the same to each inspector
233

.§§

967-971a

POLITICAL CODE.

Elections.

of election, and such inspector of election shall deliver or eanse the same to be delivered
[R. C. 1905, § 622; B.
to the clerks of election in his precinct on the day of election.
C. 1895, § 495.]

§ 968. Ballot boxes to he provided by hoard of county commissioners. The board
of county. commissioners shall at the expense of the county provide suitable ballot boxes
for each election precinct in its county, and a separate ballot box in which the ballots
of women entitled to vote under this chapter shall be deposited. [R. C. 1905, § 623;
R. C. 1895, § 496.]
§ 969. Blanks to be transmitted by secretary of state. The secretary of state shall
at least thirty days before each general election transmit to each county auditor blank
forms and envelopes for all returns of votes required to be made to his office, with
such printed directions on the envelope as he deems necessary for the guidance of
such officers in making returns according to law; and the expenses of furnishing such
blanks and envelopes shall be paid for by the state. [R. C. 1905, § 624; R. C. 1899,

•

§ 497.]
§ 970. State nominations certified how. All nominations made by state conventions shall be certified as follows: The certificate of nomination, which shall be in
writing, shall contain the name of each person nominated, his post office address and
the office for which he is named and shall designate in not more than five words the
Sarty or principle which such convention represents, and it shall be signed and verified
y the presiding officer and secretary of such convention who shall add to their
signatures their post office address. Such certificate made out as herein required
shall be delivered by the secretary or president of such convention by registered letter
or in person, without charge, to the secretary of state. [R. C. 1905, § 625; 1891, ch.
66, § 3; R. C. 1895, § 499; 1905, ch. 109.]
This section is deemed to be annulled by force of the provisions in section 852, et seq.
Certificate of nomination must designate the office.
Anderson v. Falley, 9 N. D.
464, 83 N. W. 913.
Verification of certificate of nomination is not required. State ex rel. Cooper v.
Blaisdell, 17 N. D. 575, 118 N. W. 225.
§ 971. Certificates of nomination, where filed. Certificates of nomination for candidates for offices to be filled by the electors of the entire state or of any division or
district greater than a county and for legislative offices shall be filed with the secretary
of state.
[R. C. 1905, § 626; 1891, ch. 66, § 4; 1893, ch. 60, -§ 4; R. C. 1899, § 500*;
1905, ch. 109.]
Supreme court has jurisdiction to issue mandamus to compel county auditor to
receive and file certificates of nomination for county officers. State v. Lavik, 9 N. D.
461, 83 N. W. 914.
Secretary of state must certify to the proper county officer the names of all persons
whose nominations for office have been filed with him. State v. Falley, 9 N. D. 450,
83 N. W. 860.
No substitution of names when certificate of original nomination not filed in the
office of the secretary of state.
Lucas v. Ringsrud, 3 8. D. 355, 53 N. W. 426.
Candidates for public office
§ 971a. Nominations not by conventions, how made.
may be nominated otherwise than in convention in the manner following:
certificate
of nomination containing the name of a candidate for the office to be filled with such
information as is required to be given in certificates provided for in section 499 [section 970 herein], shall be signed by electors residing within the district or political
division in and for which the officer or officers are to be elected, in the following
number: The number of signatures shall not be less than three hundred when the
nomination is for an office to be filled by the electors of the entire state, and when the
office is to be filled by the electors of a district less than the entire state the number
of signatures shall not be less than ten per cent of the number of votes cast for member
of Congress at the last preceding general election, and when the office to be filled is in
an incorporated city, town or village the number of signatures shall not be less than
ten per cent of the number of votes cast at the last preceding election held herein;
provided that in no case shall more than three hundred signatures be required. Such
signatures need not be appended to one paper. Each elector signing a certificate shall
add to his name his postoffice address. Such certificate may be filed as provided for
in section 500 [section 971 herein], in the same manner and with the same effect as
a certificate of nomination made by a party convention. The number of electors necessary to hold a mass convention shall be the same as the number of signatures required
[R. C. 1899, § 501; 1893, ch. 60, § 3; 1891, ch. 66, § 5.]
to nominate by petition.
This section though omitted from R. C. 1005, is held in State v. BlaisdeU, 20 N. D.
622, 127 N. W. 720, to be in force.
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of nomination shall eontain the name of more than one candidate for each office to be filled. No person shall
participate directly or indirectly in the nomination at caucus, in convention or by
petition of more than one person for each office to be filled, and no person shall accept
a nomination for more than one office. No political party shall be entitled to have
placed upon the official ballot more than one set or list of nominees for any state,
eounty, city or other municipal office to be voted for in said state, county, city or
municipality; and in case two or more organizations claiming or purporting to represent the same political party, shall file certificates of nomination under the same party
designation, or such certificates indicate that the nominations therein mentioned were
made by any person or any organization representing the same political party, the
secretary of state, in cases where such certificates are filed in his office, shall within
the time prescribed by law for certifying state nominations to the county auditor,
determine from the best available sources of information which organization filing such
certificates has been longest in existence as a political organization representing such
party; and only the nominees named by such organization, longest in existence, shall
be certified to the county auditor, and such nominations only shall be printed on the
[And in ease two or more organizations claiming or purporting to
official ballot.
represent the same political party shall file certificates of nomination with the county
auditor, city auditor, or clerk of any municipality, or such certificates indicate that
the nominations therein mentioned were made by persons or organizations representing
the same political party, the county auditor shall determine from the best available
sources of information which organization, filing such certificates, has been longest
in existence as a political organization representing such party; and only the nominations made by such organization longest in existence shall be printed on the official
ballot; provided, however, that the decision of the officer determining which organization has been the longest in existence in representing such party, shall be subject to
review by the court in a proper action instituted for such purpose; and provided,
further, that this section shall not be construed to prohibit any new organization from
nominating any person or persons for an office and having such nomination placed on
the official ballot, but such organization shall not adopt the name or designation of
the political party represented by the older organization, if still in existence, and
the certificate of nomination filed by it shall, by clear and distinct language, in ^'-ito
and show that the organization filing it represents a separate and distinct political
party.]
[R. C. 1905, § 627; 1891, ch. 66, § 6; R. C. 1895, § 502; 1901, ch. 48.1
This flection was for the moat part impliedly amended or repealed by chapter 109,

§ 972.

Certificate to contain but

—

Laws 1905
by sections

certificate

—

R. C. 1905, sections 501-697
tho latter being in turn largely superseded
859-898 herein.
Inapplicable to case where both conventions claim under same party call. State ex
rel. Buttz v. Lindahl, 11 N. D. 320, 01 N. W. 950.
§ 973. Certificate of nomination. When to be filed. Certificates of nomination to
be filed with the secretary of state shall be filed not less than thirty days before the
days fixed by law for election of persons in nomination. Such certificates of nomination may be sent by registered letter deposited in the post office on or before the last
day, and the receipt therefor filed with the county auditor (certificates of nomination
herein directed to be filed with the auditor shall be filed not less than twenty-five days
before the election, but the provisions of this section shall not apply to nominations
for special elections to fill vacancies caused by death, resignations, or otherwise). The
secretary of state and the several county auditors shall cause to be preserved in their
respective offices for six months all certificates of nomination filed therein under the
provisions of this article. All such certificates shall be open to public inspection
under proper regulations to be made by such officers. [1913, ch. 156, § 1; R. C. 1905,
§ 628; 1891, ch. 66, § 8; R. C. 1895, § 503.]
Mandatory as to time. Effect when last day falls on Sunday. 8tate ex rel. Anderson v. Fallcy, 9 N. D. 404, 83 N. W. 913.
§ 974. Secretary of state to certify nominations for state o^e. Not less than
thirty days nor more than thirty-five days before an election to fill any state or •'• 'riet
office, the secretary of state shall certify to each county auditor within which any >*' the
electors may by law vote for candidates for such office, the name and post office address
of each person nominated for such office as specified in the certificates of nomination
filed with him.
[1913, ch. 156, § 2; R. C. 1905, § 629; 1891, ch. 66, § 9; 1895, § 504.]
•

See section 877.
§ 975. Nominations to be published, when. At least ten days before an election
fill any public office under the provisions of this ehapter the county auditor of each
county shall cause to be published in one or more newspapers within the county the

to
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nominations certified to him under the provisions of this chapter. The auditor shall
make such publications daily until the election, in counties where daily newspapers
are published; but if there is no daily newspaper published within the county two
publications in each newspaper will be sufficient; and if there is no newspaper published in any county, written or printed notices shall be posted in at least three public
[R. C. 1905, § 630; 1891, ch. 66, § 10; R. C. 1895, § 505.]
places in each precinct
Four weeks' publication of notice of submission of county division proposition is
not necessary. State ex rel. Miller v. Miller, 21 N. D. 324, 131 N. W. 282.
§ 976. In case nominee declines, certificate void. Whenever any person nominated
for public office as in this chapter provided, shall, at least thirty days before election,
in writing notify the officer with whom the certificate nominating him is filed that
he declines such nomination, such nomination shall be void. [1913, eh. 156. § 3;
R. C. 1905, § 631; 1891. ch. 66, § 11; R. C. 1899, § 506.]
See sections 861, 870.

§ 977. Vacancies on ticket,

how

filled.

Should any person so nominated

die before the printing of the tickets or decline the nomination as in this chapter provided or should a vacancy occur upon the ticket for any other cause the
vacancy thus occasioned may be filled in the manner required for original
nominations. If the original nomination was made by a party convention
which had delegated to a committee the power to fill vacancies, the committee
of the political party in whose ticket such vacancy occurs may fill the same.
The chairman and secretary of such committee shall thereupon make and file
with the proper officer a certificate setting forth the cause of the vacancy, the
name of the person nominated, the name of the office for which he was
nominated, the name of the person for whom the new nominee is to be substituted, the fact that the committee was authorized to fill vacancies and
such further information as is required to be given in an original certificate
of nomination. When such certificate shall be filed with the secretary of state
he shall, in certifying the nomination to the various auditors, insert the name
of the person who has thus been nominated to fill a vacancy in place of that of
the original nominee. And if he has already forwarded his certificate he shall
forthwith certify to the auditor of the proper county the name and post office
address of the person so nominated to fill a vacancy, the office he is nominated
for, the party or political principle he represents and the name of the person
failure to publish the name of a
for whom such nominee is substituted.
[R. C. 1905, § 632
person so substituted shall not invalidate the election.
1891, ch. 66, § 12; R. C. 1895, § 507.]

A

see now the provisions in sections 852 et Ben., 861, 879.
substitution of names when certificate not filed. Lucas v. Ringsrud, 3 8. D. 355,
W. 426.
When does vacancy in party ticket occur within statute authorizing filling of vacancies.
41 L.R.A.(N.S!) 10S8.

But

No

53 N.

§ 978. Vacancy occurring after tickets are printed. When any vacancy
occurs before election day and after the printing of the tickets and any
person is nominated according to the provisions of this chapter to fill such
vacancy the officer whose duty it is to have the tickets printed and distributed
shall thereupon have printed on a requisite number of stickers the name of
such substituted candidate and no other name, and shall mail them by
registered letter or send by other reliable method to the judges of election in
the various precincts affected by such vacancy, and the judges of election
whose duty it is to distribute the tickets shall affix such stickers in the proper
place on each ticket before it is given out to the electors. [R. C. 1905, § 633
1891, ch. 66, § 13; R. C. 1899, § 509.]
§ 979. Constitutional amendments to be advertised. Whenever a proposed
constitutional amendment or other question is to be submitted to the people
of the state for popular vote the secretary of state shall, not less than thirty
days before election, certify the same to the auditor of each county in the state
and the auditor of each county shall include the same in the publication
piovided for in section 975. Questions to be submitted to the people of the
142

Digitized by

Google

POLITICAL CODE.

Election*.

county

shall be advertised as provided for

nominees for

§§ 979-982
office in

such Bection.

[E. C. 1905,

§ 634; 1891, ch. 66, § 14; R. C. 1899, § 509.]
Courts will not enjoin submission of constitutional amendment. State v. Thorson, 9
S. D. 149, 68 X. W. 202, 33 L.R.A. 582.
Four weeks' publication of notice of submission of county division proposition is not
necessary. State ex reL Miller v. Milter, 21 X. D. 324, 131 X. W. 282.
§ ©80. Publication of names. Error, how corrected. Whenever it shall
appear by affidavit that an error or omission has occurred in the publication

of the names of the persons nominated or in the printing of the ballots the
judge of the district court may upon application of an elector make an order
requiring the auditor to show cause why such error should not be corrected
and upon the hearing thereof he may make such order as the facts warrant.
[R. C. 1905, § 635; 1891, ch. 66, § 19; R. C. 1895, § 510.]
Supreme court may, by mandamus, direct county auditor which
nees to put on ballot.

N. W.

State ex

rel.

Howells

v.

of two sets of nomiMetcalf, 18 S. D. 393, 67 L.R.A. 331, 100

923.

Article

— Notice

14.

op Election.

§ 981. Notice of election, how given. The secretary of state shall, between
the first days of July and September in such year, direct and cause to be
delivered to the county auditor of each county a notice specifying all the state
officers whose term of office will expire between the first Monday in December
and the first Monday in January next succeeding and specifying also the
several officers to be chosen in such county at the next general election. The
auditor to whom such notice is delivered shall cause notice of the same to
C.
be given as provided in the next section. [R. C. 1905, § 636; 1892, Sp.;
1899, § 511.]
§ 982. Notice of election to be published. Form. Posted, when. The
county auditors of the several counties shall cause notice of any election to
be published in each of the newspapers designated by the board of county commissioners for the publication of their official proceedings at least once in each
week for four consecutive weeks next preceding such election. Such notice

R

shall be as nearly as circumstances will admit, as follows:
next,
day of
Notice is hereby given that on Tuesday, the
an
in the county of
in the township or precinct of
at
election will be held for state, district or county officers (naming the offices
to be filled as the case may be), which election will be opened at eight o'clock
in the morning and will continue open until five o'clock in the afternoon of
A. D. 19.
day of
that day. Dated this.
(Signed) A. B., County Auditor.
In case there shall be no newspaper published in the county in which such
•lection is to be held, the county auditor shall deliver three copies of such
notice for each precinct to the sheriff, coroner or other person designated by
the board of county commissioners and such sheriff, coroner or other person
shall post in three of the most public places in each precinct the notice pertaining to such precinct, at least twenty days previous to the time of holding
any general election and at least eight days previous to the time of holding
any special election, and in cases where townships are not set off by law as
election districts, such notices shall be posted as follows: One at the house
where the election is authorized to be held and two at two of the most public
places in that vicinity. The officer or person shall thereafter file with the
«-ounty auditor an affidavit of such posting which shall be prima facie evidence
of the facts therein stated. [R. C. 1905, § 637; 1887, ch. 51, § 5; R. C. 1899,
,

§ 512.J

Notice of
Territory v.
Necessity
First and

,

special election posted in one precinct of a county only is fatally defective.
Steele, 4 Dak. 78, 23 N. W. 91.
120 Am. St. Rep. 794.
for notice or proclamation.
49 L.R.A. 244; 15 L.R.A.(N.S.)
last days in computing time of elections.

691.
Irregularities in calling

and conducting

election.

213
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Article

15.

Elections.

— Conduct op Elections.

§ 983. When polls are to be opened and closed. At all elections held under
the provisions of this chapter the polls shall be open at eight o'clock a. m.,
and closed at five o'clock p. m. Twenty minutes prior to five o'clock p. m.
the inspector shall proclaim to the electors outside the number of minutes
before the polls will be closed and that such closing will be precisely at five
o'clock p. m. provided, however, that whenever it is made to appear to the
satisfaction of the board of county commissioners that the conduct of any
primary or general election may be facilitated or that the convenience of the
people of any one or more precincts may be better subserved by the opening
of the polls in said precinct or precincts at an earlier hour, not earlier than
six a. in., or the keeping of the polls in such precinct or precincts open until
a later hour, not later than eight p. m., the board shall, at the same meeting
at which election precincts are designated and election officers named, by
resolution designate the hours at which the polls in such precinct or precincts
shall open and close, and that such resolution be published as a part of
the notice of election.
[1907, ch. 110; R. C. 1905, § 638; 1891, ch. 66, § 40;
;

R. C. 1899,

513.]

§

§ 084. Examination of ballots and box at opening of polls. On the opening
of the polls the inspector in each precinct shall produce the sealed package
of official ballots and publicly open the same and deliver one block of ballots
to the ballot clerk, retaining the other blocks if any until they are needed for
voting. Before declaring the polls open such inspector shall see that the ballot
box is empty and allow the judges to satisfy themselves thereof after which
such box shall be locked. [R. C. 1905, § 639; 1891, ch. 66, § 21; R. C. 1899,
§ 514.1
*

§ 085. Official ballot, how given to elector. The inspector or one of the
judges of election shall deliver ballots to the qualified electors. Before delivering any ballot to an elector the inspector or judge shall print on the back
and near the top of the ballot with a stamp provided for that purpose, the
designation " official ballot " and the other words provided for in section 965
and also write his initials thereon. Each qualified elector shall be entitled to
[R. C. 1905, § 640 1891, ch. 66, § 23
receive from the judges one ballot.
R. C. 1809, § 515.]
Fallot provision is mandatory to extent that ballot must be provided substantially
met'titif? statutory requirements permitting elector to vote for place thereon by making
cro^s after it.
Miller v. Norton, 22 N. D. 196. 132 N. W. 1080.
;

KflWt of

officers

L.K.A.(XA»

numbering or otherwise eupplving means

of identifying ballots.

32

730.

Failure to indorse ballot.

47 L.R.A. 808.

§ 986. Only one person in booth. Not more than one person shall be permitted to occupy any one booth or compartment at one time and no person
shall remain in or occupy a booth or compartment longer than may be necessary to prepare his ballot and in no event longer than five minutes when the
other booths or compartments are occupied. [R. C. 1905, § 641; 1891, ch. 66,
§ 25; R. C. 1899, § 517.]
§ 987. In case elector spoils ballot. No person shall take or remove any
ballot from the polling place before the close of the polls. If any voter spoils
a ballot he may successively obtain others, one at a time, not exceeding three
in all, upon returning each spoiled ballot. The ballots thus returned shall be
immediately cancelled and together with those not distributed to the voters
shall be preserved and secured in sealed packages and returned to the countv
auditor from whom received.
[R. C. 1905, § 642; 1891, ch. 66, § 26; R. C.
1899. § 518.]

Any voter, who declares to the
§ 988. In case of disability of elector.
judges of election or when it appears to the judges of election that he cannot
read or that by blindness or other physical disability he is unable to mark his
ballot, shall,

upon

request, receive the assistance of

two of the

election officers
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in the

marking thereof who

shall be chosen

from different

§§ 988-991
political parties,

and such

officers shall give no information regarding the same.
The judges
may in their discretion require such declaration of disability to be made by the
voter under oath and they are authorized to administer such oath. No elector,
other tli an one who is unable to read or on account of physical disability is
unable to mark his ballot, shall divulge to any one within the polling plaet;
the name of any candidate for whom he intends to vote or ask or receive the
assistance of any person within the polling place in the preparation of his
ballot.
[R, C. 1905, § 643; 1S91, ch. 66, § 27; R. C. 1895, § 519.]
Assisting voter. 40 L.R..\.(N\S.) 535.
Assistance in preparing ballots, rendered by unauthorized person, a* affecting
29 L.R.A.(N.S.) 1170.

their

validity.

§ 989. Judges to deposit ballot in box. When a ballot shall be received
of the judges without opening the same or permitting it to be opened or
to ascertain whether it is a single ballot or not shall deposit
in the ballot box.
[11. C. 1905, § 644; R. C. 1899, § 520.]

one

examined except
it

Only one ballot box in each voting precinct with separate one for women,
State ex rel. Byrne v. Wilcox, 11 X. D. 329, 91 N. \V. 955.

is

authorized.

Penalty. The inspectors of election shall provide in their respective polling places a sufficient number of
booths or compartments which shall be furnished with such supplies and
conveniences as to enable the voter conveniently to prepare his ballot for
voting, and in which electors may mark their ballots, screened from observation and a guard rail with an opening so constructed that only persons
within such rail can approach within ten feet of the ballot boxes or booths
or compartments herein provided for; provided, that the number of booths
or compartments shall not be less than one for each fifty electors or fraction
thereof, in the precinct. No election shall be held in a room in which spirituous
or malt liquors are commonly sold. Not more than one elector for each booth
shall be permitted within the railing at any one time. One challenger appointed and designated from each of the political party organizations shall
be entitled to stand at the opening of the railing at the outside. If any person
offering to vote shall be challenged by one of such challengers or by any
member of the board of election, such person shall, unless such challenge is
withdrawn, stand aside and shall not vote unless he makes an affidavit that
he is a legally qualified elector of the precinct, and any one who falsely
swears in order to cast his vote shall be guilty of perjury, and upon conviction thereof shall be punished as prescribed in section 8702, chapter 12,
penal code of the revised codes of 1905 [section 9375 herein]. The expense
of providing such booths or compartments and guard rails shall be a public
ehnrfe and shnll be provided for in the same manner as other election
expenses. [1909, ch. 94; R. C. 1905, § 645; 1891, ch. 66, § 22; R. C. 1895,

§ 990. Election booths.

§

False swearing.

521.J

A

violation as to arranging guard rail and booths wilt not destroy secrecy of ballot.
v. Hackney, 11 N. D. 14ft, 90 N. W. 483.

Perry

991. Ballots of women to be deposited in separate box. No ballot offered
entitled to vote under this chapter shall contain the name of
any person to be voted for at such election, except candidates for a school
office, and no such ballot shall contain any proposition to be voted for except
such as pertain solely to school matters ; and all such ballots shall be deposited
in a separate ballot box, but shall be canvassed with the ballots cast for
candidates for school office by the male voters at such election. [R. C. 1905.

§

T>y

any woman

§ 646; R. C. 1895, § 522.]
Only one ballot box in each voting precinct; with separate one for women,
ized. 'State ex ret. Byrne v. Wilcox, 11 N. D. 329, 91 N. VV. 955.
Right of

women
*

to vote.
*

i* author-

21 L.R.A. 662; 27 L.R-A.(N.S.) 523.
i
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Article 16.— Absent Voters.

Who

may vote. Any qualified elector of this state
§ 902. Absent voter.
having" complied with the laws in regard to registration, who is absent from
the county of which he is an elector on the day of holding any general or
primary election, may vote at any such election as hereinafter provided.
[1913, ch. 155, § 1.]
§ 903. Application for ballots, made when. At any time within thirty days
next preceding such election, any voter expecting to be absent on the day of
election from the county in which his voting precinct is situated, may make
application to the county auditor of such county for an official absent voter
ballot to be voted at such election.
[1913, ch. 15t», § 2.]
§ 994. Absent voter ballots, how printed. For all elections, either general
or primary, there shall be prepared and printed for each precinct, official
ballots to be known as absent voter ballots, which ballots shall be prepared
and printed in the same form and shall be of the same size and texture as
the regular official ballots, except that they shall be printed upon tinted
paper of a tint different than that of the sample ballots. [1913, ch. 155, § 3.]
§ 995. Absent voter ballot, form of application for. Application for such
ballot shall be made on a blank to be furnished by the county auditor of
the county of which the applicant is an elector, and shall be substantially
in the following

form

a duly qualified elector of the township of
precinct
or of the village of
or of the
ward of the city of
in the county of
and state of North Dakota, and to my best knowledge and belief entitled to
vote in such precinct at the next election, expecting to be absent from the
said county on the day for holding such election, hereby make application
for an official absent voter ballot to be voted by me at such election.
I,

of the

,

Date
(Signed)
Post Office Address
Provided, that if the application be made for a primary election ballot
such application shall also give the name of the political party with which
the applicant is affiliated. [1913, ch. 155, § 4.]
Such application blank shall
§ 996. Application blank, how obtained.
upon request therefor, be sent by such county auditor to any absent voter
by mail, and shall be delivered to any voter upon application made personally at the office of such auditor. [1913, ch. 155, § 5.]
§ 997. Ballots sent how, affidavit of voter, and certificate. Upon receipt
of such application properly filled out and duly signed, or as soon there
after as the official absent voter ballot for the precinct in which the applicant
resides has been printed, the said county auditor shall send to such absent
voter by mail, postage prepaid, one official absent voter ballot, or if there
be more than one such absent voter ballot to be voted by an elector of such
precinct, one of each kind, and shall enclose with such ballot or ballots an
envelope to be furnished by such auditor; which envelope shall bear upon
the front thereof the name, official title and post office address of such county
auditor and upon the other side a printed affidavit in substantially the
following form:
State of

)

County of

J

83,

I am a resident of
or the village of
or of the
the township of
,
,
precinct of the
ward in the city of
in said city, county of
residing at
and state of
North Dakota, and entitled to vote in such precinct at the next election;
I,

,

do solemnly swear that
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that I expect to be absent from the said county of my residence on the day
of holding such election and that I will have no opportunity to vote in person

on

that day.

day of
Subscribed and sworn to before me this
19....; and I hereby certify that the affidavit [affiant] exhibited the
enclosed ballots to be unmarked, that he then, in my presence and in the
presence of no other person, and in such manner that I could not see his
vote, marked such ballot, and enclosed and sealed the same in this envelope.
That the affiant was not solicited or advised by me to vote for or against
any candidate or measure.

Provided, that if the ballot enclosed is to be voted at a primary election,
the affidavit shall state the name of the political party with which the absent
voter is affiliated.
Note. If such absent voter is unable to sign his name, he shall make his
mark (X) and the officer taking such affidavit shall sign such voter's name,
and shall state the reason for such affidavit being signed in such manner in
his certificate attached to such affidavit. [1913, ch. 155, § 6.]
§ 998. Mar.ner of marking ballot. Such absent voter shall make and subscribe the said affidavit before an officer authorized by law to administer
oaths and who has an official seal, and such absent voter shall thereupon, in
the presence of such officer and of no other person, mark such ballot or
ballots, but in such manner that such officer cannot see the vote, and such
ballot or ballots shall thereupon, in the presence of such officer, be folded
by such voter so that each ballot will be separate, and so as to conceal the
vote, and be in the presence of such officer deposited by such envelope, and
the said envelope securely sealed. Said envelope shall be mailed by such
absent voter, postage prepaid. [1913, ch. 155, § 7.]
§ 999. Care of ballot by auditor. Upon receipt of such envelope, such
county auditor shall forthwith enclose the same, unopened, together with
the written application of such absent voter, in a larger envelope which
shall be securely sealed and endorsed with the name of the proper voting
precinct, the name and official title of such auditor, and the words, " This
envelope contains an absent voter ballot and must be opened only on election
day at the polls While the same are open," and such auditor shall thereafter
safely keep the same in his office until the same is delivered by him as
provided in the next section. [1913, ch. 155, § 8.]
§ 1000. Transmission of ballot to election inspector. In case such envelope
is received by such auditor prior to the delivery of the sealed package containing the official ballots to the inspector of elections of the precinct in
which such absent voter resides, such ballot, envelope and application scaled
in such envelope shall be enclosed in such package and delivered therewith
to the inspector of such precinct. In case the official ballots for such precinct
shall have been delivered to such inspector of elections at the time of the
receipt by the auditor of such absent voter ballot, such auditor shall immediately enclose such application and such ballot with the envelope containing
such ballot, unopened, in a larger envelope which shall be securely sealed by
him and endorsed on the front with the name, official title, name of precinct
and post office address of the inspector of elections of the precinct in which
such absent voter resides, and the words " This envelope contains an absent
voter ballot and must be opened only on election day at the polls while the
same are open," and forthwith mail the same, postage prepaid, to such
spector of elections. [1913, ch. 155, § 9.]
Coid (void) or rejected ballots. At any time
§ 1001. Manner of voting.
ween the opening and closing of the polls on such election day, the in:

I

247

§§ 1001-1005

POLITICAL CODE.

Elections.

spector or judges of election of such precinct shall first open the outer
envelope only, and compare the signature of such voter to such application
with the signature to such affidavit. In case the judges find the affidavit is
sufficient and that the signatures correspond, and that the applicant is then
a duly qualified elector of such precinct and has not voted at such election,
they shall open the absent voter envelope, in such manner as not to destroy
the affidavit thereon, and take out the ballot or ballots therein contained,
and without unfolding the same, or permitting the same to be opened or
examined, and having endorsed the same in like manner that other ballots
are endorsed, deposit the same in the proper ballot box or boxes, showing
by the records of such election such elector to have voted. In case such
affidavit is found to be insufficient, or that the said signatures do not correspond, or that such applicant is not then a duly qualified elector of such
precinct, such vote shall not be allowed, but without opening the absent
voter envelope, the election inspector or a judge of such election shall mark
14
Rejected as not an
across the face thereof, " Rejected as defective," or
elector," as the case may be. The absent voter envelope when such absent
vote is voted, and the absent voter envelope with its contents, unopened,
when such absent, vote is rejected, shall be deposited in the ballot box containing the general or party ballots, as the case may be, retained and preserved in the manner as now by law provided for the retention and preservation of official ballot voted at such election.
[1913, ch. 155, § 10.]
The provisions of this
§ 1002. Elector may vote before leaving county.
act shall be construed so as to permit any qualified elector of this state who
is present in this (his) county after the official absent voter ballots of such
county have been printed, and who has reason to believe that he will be
absent from such county on election day as before provided in section 993.
to vote before he leaves his county, in like manner as absent voter, and any
qualified elector who has marked his ballot as hereinbefore provided, who
shall unexpectedly return to his precinct before or on election day, shall be
permitted to vote in person, provided his ballot has not already been deposited in the ballot box.
[1913, ch. 155. § 11.]
§ 1003. Ballots furnished auditor, when. It shall be the duty of the secretary of state, county auditor, or any other officer by law required to prepare
any general or primary election ballot, to prepare and have printed and
delivered to the county auditor, at least fifteen days prior to the holding of
such election, a sufficient number of absent voter ballots provided for in
section 994, for the use of all voters likely to be absent from such county
on (he day of such election. [1913, ch. 155, § 12.]
§ 1004. Penalty for violations. If any person shall wilfully swear falsely
to the affidavit in section 997 provided for, he shall upon conviction thereof
be deemed guilty of perjury and shall be punished as in such case by law
provided. If the secretary of state or any county auditor or any election
officer shall refuse or neglect to perform any of the duties prescribed by
this article, or shall violate any of the provisions thereof, or if any officer
taking the affidavit provided for in section 997 shall make any false statement in his certificate thereto attached, he shall be deemed guilty of a

misdemeanor and

shall be punished by a fine not exceeding one hundred
($100) dollars, or by imprisonment in the county jail not exceeding
thirty (30) days, or by both such fine and imprisonment.
[1913, ch. 155.
§ 13.]

Article

17.

— Canvass op Returns.

§ 1005. Canvass of Votes. As soon as the polls of the election shall be finally
closed the inspectors shall proceed immediately to canvass publicly in the presence of all persons desiring to attend the same the votes received at such
polls and continue without adjournment until the canvass is completed and
the statements hereinafter required arc made.
They shall commence by a
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comparison of the poll lists and the correction of any mistakes therein until
they shall be found or made to agree. The box shall then be opened and the
ballots taken out and counted by the inspectors, unopened, except so far as to
ascertain whether each ballot is single and if two or more ballots are found
so folded together as to present the appearance of a single ballot they shall
be laid aside until the count of the ballot is completed and if, upon a comparison of the count and the appearance of such ballot, a majority of the inspectors shall be of the opinion that the ballots thus folded together were voted
by one elector, they shall be destroyed. If the ballots in the box shall be
found to exceed in number, after any such ballots folded together are destroyed, the whole number of votes on the poll lists, they shall be replaced in
the box and one of the inspectors shall publicly draw therefrom by chance and
without examination thereof and destroy as many ballots unopened as shall
be equal to such excess. The number of ballots agreeing, or so as aforesaid
being made to agree with the poll lists, the inspectors shall then proceed to
open, count and ascertain the number of votes. [B. C. 1905, § 647; 1891,
;

;

ch. 66,

R. C. 1899, § 523.]
§ 35
Construction of marking of ballots is question for court, and not for jury. Church v.
Walker, 10 S. D. 90, 72 N. W. 101.
Where a cross within the circle is niudc with an official stamp, a cross just outside
made with pencil is presumed to be au identifying mark. Church v. Walker, 10 S. D.
;

90, 72 N.

W.

101.

Requirement that names be printed on the ballot

Wood.

15 S. D. 216, 88 N.

W.

is

constitutional.

Chamberlain

v.

109.

Writing a name which appears in print upon ballot immediately beneath erased name
of an opposing candidate invalidates vote for both candidates.
Parmley v. Hcaly, 7 S.
D. 401, 64 N. W. 186; Vallier v. Brnkke, 7 S. D. 343, 64 N. W. 180.
Ballots which are not officially stamped should not be counted. Miller v. Sehnlleru,
8 N. D. 395, 79 N. W. 865.
Where result of election is contented, whole vote of precinct will not be thrown out
because of illegal votes, unless fraud on part of officials is shown by competent proof.
Brings v. Glimt, 28 S. D. 562. 134 N. W. 321.
§ 1006. Ballots, when void. In the canvass of the votes, any ballot which
is not indorsed as provided in this chapter by the official stamp and initials
shall be void and shall not be counted, and any ballot or parts of a ballot from
which it is impossible to determine the elector's choice shall be void and shall
not be counted provided, that when a ballot is sufficiently plain to gather
therefrom a part of the voter's intention it shall be the duty of the judges of
election to count such part. [R. C. 1905, § 648; 1891, ch. 66, § 30; R. C. 1899,
;

§ 524.]
Mandatory. Unstamped ballots illegal. Miller v. Schallcrn. 8 N. D. 395, 79 N. W.
865; Lorin v. Seitz, 8 N. D. 404, 79 N. W. 869; Howser v. Pepper, 8 N. D. 484, 79 N.

W.

1018.

Votes not stamped and initialed must ho excluded.

90 N. W.

Perry

v.

Ilackney, 11 N. D. 148,

483.

Ballot ought to have been rejected where cross made was to the left of circle intended
therefor. Treat v. Morris, 25 S. D. 615. 127 N. W. 554.
Provisions in relation to second choice voting, under chapter 212 of LawB of 1911, are
not mandatorv, and failure to vote for second choice will not affect validity of vote for
first choice.
State ex re!. Shaw v. Harmon, 2'A X. 1). 513, 137 N. W. 427.
Validity and construction of law as to marking ballots*. 47 L.R.A. 806.
Official marks on ballots.
47 L.R.A. 808.
Ambiguities in ballots, evidence to explain. 10 Am. St Rep. 317.
Does marking some but not all of the candidates on a party ticket defeat the effect
<rf marking under the party emblem as a vote for the omitted candidates, where no
votes were cast for their opponents. 2S L.R.A.(N.S.) 461.

§ 1007. Result of canvass to be immediately announced. The inspectors
shall as soon as the count is completed publicly announce the result thereof,
specifying the whole number of votes cast for each office and for each candidate respectively; also the number of votes cast for and against each proposition voted for at such election. They shall immediately prepare in duplicate
a statement in writing setting forth at length, in words and figures, the whole
number of votes cast for each office and the names of all the persons for whom
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such votes were

cast,

together with the

number
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of votes cast for each person

also the number of votes cast for and against each proposition voted upon
at such election which statement they shall certify to be correct. [R. C. 190o,
§ 619 1891, ch. 66, § 36; R. C. 1899, § 525.]
§ 1008. Returns, how and where made. Compensation of officers. The inspector of election or one of the judges appointed by him, shall forthwith
deliver to the clerk of the town, city or village, one of such statements and
one of such poll lists, together with the stamp inscribed with the words
'*
official ballot," to be filed and preserved in his office, and shall with all
convenient dispatch and within three days after the election, deliver the other
;

statement to the county auditor, said statement having been by the judges
carefully sealed up, together with the other poll lists, and with the oaths of
inspectors and clerks affixed, under cover, properly directed to the county
auditor, and the person delivering such returns shall receive as compensation therefor the sum of two dollars and mileage at the rate of ten cents per
mile, for each mile necessarily traveled in going to and from such auditor's
office, to be paid out of the county treasury on the warrant of the county
auditor.

The statement and poll list aforesaid, having been duly prepared for
delivery to the county auditor as' aforesaid, the inspector and judges of
election shall cause the ballots of each kind cast at such election to be
smoothly spread upon a wrapper of strong durable paper of the same width
of such ballots and of sufficient strength to permit of its being folded with
the said ballots and form a complete wrapper therefor when folded. Such
ballots and wrappers shall then be tightly folded together and the said
wrapper securely pasted or glued at the outer end so as to completely envelope
and firmly hold such roll together.
Provided, that ballots which are void shall be wrapped in a separate wrapper
and so marked on said wrapper.
In the folding and sealing of the ballots as aforesaid, the various classes
of ballots shall be kept separate.
The judges shall fold in two folds and lay in tiers all ballots counted by
them except those which are void, and fold same securely in inanilla wrappers
not exceeding two hundred (200) to each wrapper, on which shall be endorsed
in writing or print, the number of the precinct, date on which the election
was held, and securely seal such wrappers by sealing them with sealing wax
and stamping on said wax the name of the county with a metal stamp, provided for that purpose, so that said wrappers cannot be opened without breaking the seal, and return said ballots, together with those found void, to the
county judge. Immediately upon receiving such ballots, the county judge
shall give a receipt therefor to said judges of election, and shall place them
properly arranged in the order of the precinct numbers in boxes which shall
be securely locked. Said boxes shall be placed in a fire proof vault and shall
be securely kept for six months, not opening or inspecting them nor allowing
anyone else to do so, except upon order of court, in case of contested election,
or when it shall be necessary to produce them at a trial for any offense committed at elections. At the end of six months after said election, said ballots
shall be destroyed provided, that if any contest of the election of any officer
voted for at such election, or prosecution under this article shall be pending
at the expiration of said time, the said ballots shall not be destroyed until
such contest or prosecution be finally determined. In organized townships
or in cities or villages, the inspector of elections shall deliver, if he is not
himself the officer in question, the ballot boxes together with said metal
stamp to the chairman of the board of supervisors of the civil township, or
mayor of the city or president of the village, in which the election precinct is
situated, as the case may be and this officer shall keep in safe custody such
boxes and stamp until the next election, or hand them over to his successor
;

;
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At the following general
in office to be safely kept by him until such time.
or primary election it shall be the duty of these officers to hand the ballot
boxes and said stamp over to the inspector of elections. In unorganized
townships the inspector of elections shall cause the ballot boxes to be delivered
to the county auditor, at the same time, by the same person returning the
Any
ballots, and no extra compensation shall be allowed for such delivery.
person violating any of the provisions of this section is guilty of a misdemeanor.
the purpose of this act [section] to provide a safe place for the keeping
hc ballots and to make them readily accessible for use in legal proceedings,
ballots shall be received in evidence without further identification
or foundation being laid, and any failure on the part of the election officers to
comply with any of the formalities required hereby as to the return of said
ballots, shall not invalidate any election or cause any ballot otherwise regular
to be disregarded and any omission or irregularities in the manner of identifying or returning the ballots of anv precinct may be obviated by proof under
the ordinary rules of evidence.
[1913, ch. 154, § 2; R. C. 1905, § 6.30.
Candidate who unlawfully opens ballot box cannot assail official canvass on winch
It is

of

f

and such

|

certificate of election issued" to his opponent.
McMahon v. Crockett, 12 S. D. 11, 80 N.
W. 136.
Scope and effect of provisions in election law for preservation of ballots. 30 L.R.A.
(N.S.) 602.

§ 1009. Abstract of votes. Certificates of election. Tie, how decided. Publication of returns. On the fifteenth day after the close of any election, or as
soon as the returns are received, the county auditor shall call to his assistance a majority of the county commissioners of the county or the county
treasurer, county judge and one county commissioner, and none of the persons
so called phall be a candidate for office, unless there is not sufficient of such
officers who are not candidates, and shall proceed to open such returns and
make abstracts of votes in .the manner following from the certified statements
prepared by the different inspectors of election in the various precincts. The
abstract of votes for member of congress, governor, state auditor, commissioner of insurance, commissioner of agriculture and labor, state treasurer,
secretary of state, attorney-general, commissioners of railroads, superintendent
of public instruction and lieutenant-goveruor shall be on one sheet the abstract
of votes for members of the legislative assembly shall be on one sheet; the
abstract of votes for county and precinct officers shall be on one sheet; and
it shall be the duty of the county auditor immediately to make out a certificate
of election to each of the persons having the highest number of votes for
county and precinct officers respectively, and to deliver such certificate to the
person entitled thereto on his making application to the county auditor therefor ; provided, that when a tie shall exist between two or more persons for
the senate or house of representatives, if such district is within the boundary
of one county, the auditor of such county and if such district is within the
boundaries of more than one county, then the county auditor of the county
casting the greater number of votes for the office of governor, shall immediately by registered letter addressed to the respective candidates at their
post-office address, give notice to the several persons so having the highest
and equal number of votes to attend at his office at a time appointed by him,
which shall not be more than twenty days after the tie shall have been declared
by such county auditor and they shall then proceed publicly to decide by lot
which of the persons so having the highest and equal number of votes shall
be declared duly elected and such auditor shall make and deliver to the person
thus declared duly elected a certificate of his election as hereinbefore provided. It shall be the duty of the county auditor of each county, on receipt of
the returns of any election, to make out his certificate, stating therein the
compensation to which the judges and clerks of election may be entitled for
•heir services, and lay the same before the board of county commissioners at
;
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their next session, and the said board shall order the compensation aforesaid
Immediately after canvassing the
to be paid out of the county treasury.
returns and making the abstract of votes as provided in this section, the county
auditor shall make a certified copy of each abstract and forward it to the
secretary of state, and also cause to be published in the official newspapers of
the county, in tabular form, the vote by precincts for each officer and proposition voted for at said election ; such publication to be paid for at a rate not
exceeding the rate paid for publishing county commissioners' proceedings.
If the county auditor is a candidate for office, he shall take no part in the
canvass, but shall act as clerk of such board of canvassers, and the two officers
called to the assistance of the county auditor to make such canvass, shall
call to their assistance a justice of the peace, and it shall thereupon be
their duty at once to attend and canvass such returns as provided by law.
[1909, ch. 95 R. C. 1905, § 651 ; 1881, ch. 71, § 1 1899, ch. 87 ; R. C. 1899, § 527
1901, ch. 81; 1903, ch. 119.]
Board of canvasser* cannot refuse to canvass votes because no nominations were made
as prescribed by law. Chambe rlain v. iledger, 12 S. D. 135, 80 X. \V. 17S.
;

;

State board of canvassers required to canvass all votes cast in every county if duly
authenticated returns are obtainable. Woods v. Sheldon, 9 S. D. 392, 69 X. \V. 602.
Mandamus is proper proceeding to compel board of canvassers to act when it refuse*
to do so; adjournment sine die is not a ground for refusing the writ. Smith v. Lawrence, 2 S. D. 185, 49 X. W. 7.
'I ally, list not part of
the returns.
State v. McKen/.ie, 10 X. D. 132, 82 X. W. 231.
Abstract of vote, upon division proposition which shows on its face that it is incomplete, is not prima facie evidence of result of election.
State ex rel. Minehan v. Thompson. 24 X. D. 273, 139 X. W. UGO.

§ 1010. Tie vote. Duty of county auditor. If the requisite number of
not be elected by reason of two or more persons having an equal
and highest number of votes for one and the same office, the county auditor
whose duty it is to compare the polls shall give notice to the several persons
so having the highest and equal number of votes to attend at his office
at a time appointed by him, and they shall then proceed publicly to decide
by lot which of the persons so having an equal number of votes shall be
declared duly elected, and such auditor shall make and deliver to the person
thus declared duly elected a certificate of his election as hereinbefore proofficers shall

vided.

[R. C. 1905, § 652; R. C. 1899, § 528.]
Decision of tie vote. 47 L.K.A. 551.
Right of candidate receiving next highest number of votes in the event tbat the person receiving the highest number is ineligible. 13 L.R.A.(X.S.) 1013j 34 L.R.A.(X.S.)
24(».

The secretary of
§ 1011. State board of canvassers, how constituted.
state, state auditor, state treasurer, attorney-general and superintendent of
public instruction shall constitute the state board of canvassers, three of
whom shall be a quorum for the transaction of business, and if less than a
quorum of said officers attend on the day appointed for a meeting of the board,
then those so attending are hereby authorized to summon others of the state
officers sufficient to constitute a quorum, who on being notified by the officer
or officers so attending, shall attend without delav and act as a member of
such board. [R. C. 1905, § 653 1892, Sp. R. C. 1895, § 530.)
§ 1012. When member disqualified. When a member of such board is a
candidate for any office as to which the votes are to be canvassed by him, the
governor shall designate some other state officer who shall act in his stead at
the session of the board while the votes given for such member are being
canvassed. [R. C. 1905, § 654; 1892, Sp.; R. C. 1899, § 531.]
§ 1013. County auditor to forward abstract of votes. It shall be the duty
of the county auditor of each county, under his official seal, to return to the
secretary of state on or before the first Tuesday of December following any
general election, and within thirty days following any special election, a certified abstract of the number of votes cast in his county at such election for
each candidate for state and congressional offices, electors for president and
:

;
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vice-president, judges of the supreme and district courts, members of the
legislative assembly and for amendments to the constitution or proposition
submitted by the legislative assembly provided, that the county auditor shall
make a separate certified abstract of the votes cast for persons for electors of
president and vice-president of the United States. He shall seal up such
separate abstract and indorse it: " Presidential Elector Returns " and without delay transmit it to the secretary of state by registered mail. [R. C.
;

1905, § 655; 1892, Sp.; R. C. 1895, § 532.]
§ 1014. Secretary of state to file abstract of votes. The secretary of state
upon receipt of the certified abstract of votes from the several counties shall
record the result of such election by counties and shall file and carefully
preserve the certified statements so received from the county auditors, and
if no such statement shall be received by him from the county auditor of any
county prior to the time specified for the meeting of the state board of canvassers he may and it is his duty to dispatch a special messenger to obtain
such statement, at the expense of such county, and such auditor shall on
demand of such messenger make and deliver to him the statement required
which the messenger shall deliver to the secretary of state to be recorded and
filed by him as aforesaid.
Such messenger shall be allowed the sum of ten
cents per mile for each mile necessarily traveled in going to and returning
from the office of such county auditor, the same to be audited by the state
auditor upon the certificate of the secretary of state and the state treasurer
shall present a bill for the amount so audited against the county failing to
send up such returns as above provided, which bill so presented shall be
audited by the board of county commissioners of such county and paid by the
county treasurer. [R. C. 1905, § 656; 1892, Sp.; R. C. 1895, § 533.]
Abstract of vote, upon division proposition which shows on its face that it is incomplete, is not prima facie evidence of result of election.
State ex rel. Minehan v. Thompson. 24 N. D. 273, 139 X. W. 9»>0
§ 1015. State canvassing board, meeting of. For the purpose of canvassing
and ascertaining the result of such election the state board of canvassers shall
meet at the office of the secretary of state on the second Tuesday in December
nf.vt after a general election and within forty days after a special election,
and the secretary of state shall notify the other members of the board of the
same. [R. C. 1905. § 657; 1892, Sp.; R. C. 1899, § 534.]
The board when thus formed shall examine
§ 1016. Duty of board.
such certified statements of the county canvassers, and if it shall appear that
any material mistake has been made in the computation of votes given for
any person, or that the county canvassers in any county have omitted to
canvass the votes, or any part thereof, cast in any precinct in their county,
the board may dispatch a messenger to the coimty auditor of such county at
the expense of such county, with its requirement in writing to him to certify
the facts concerning such mistake and the reasou why such votes were not
canvassed and the county auditor to whom any such requirement is delivered
shall forthwith make a true and full answer thereto under his hand and official
seal, and deliver the same to such messenger who shall deliver the same with
all convenient dispatch to the secretary of state.
[R. C. 1905, § 658 1892, Sp.
R. C. 1895, § 535.]
;

;

May

adjourn for a reasonable time to obtain properly authenticated returns. Woods
v. Sheldon, 9 S. D. 392, 69 N. VV. 602.
§ 1017. Adjournment of board. Such board may adjourn from day to day,
not exceeding three days in all, except to await the return of a messenger
dispatched, as provided in the preceding section, and then only for such
time as may be necessary. [R. C. 1905, § 659; 1892, Sp.; 1897, ch. 34; R. C.
1899. § 536.]
Mandamti* to compel election officers to act after they have met and adjourned. 36
I..K.A.(X.S.)

1089.

§ 1018. Canvass of votes to be public. Upon the certified statements and
returns so received the board shall proceed publicly to examine and make
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a statement of the whole number of votes given at any such election for each
and all state officers and another statement of the votes given for members of
congress, each of which statements shall show the names of the persons to
whom such vote shall have been given for either of said offices, and the whole
number of votes given to each, distinguishing the several districts and counties
majority of such canvassers shall decide all
in which they are given.
matters of disagreement, and they shall disregard all technicalities and misspelling, the use of initial letters and abbreviations of the names of can
didatcs, if it can be ascertained from the returns for whom the votes were
intended. In case there shall be no choice by reason of any two or more
persons having an equal and the highest number of votes the governor shall
by proclamation order a new election. [B. C. 3905, § 660: 1892, Sp. R. C.
1895, § 537.]
They shall certify sueh statements to be
§ 1019. Certificate of result.
correct and subscribe their names thereto and they shall thereupon determine
what persons have been by the greatest number of votes duly elected to such
offices, or either of them, and shall make out and subscribe on each statement
a certificate of such determination and deliver the same to the secretary of
state.
[R. C. 1905, § 661; 1892, Sp.; R. C. 1899, § 538.]
Abstract of vote upon division proposition which shows on its face that it is incomplete, is not prima facie evidence of result of election.
State ex rel. Minehan
Thomp
;

A

;

eon, 24 N. D. 273, 139 N.

W.

9fll>.

§ 1020. Certificates of election, secretary of state to issue. The secretary
of state shall record in his office each certified statement and determination
so made by said board, and shall forthwith make out and transmit to each of
the persons thereby declared to be elected a certificate of election as hereinafter provided and he shall also forthwith cause a copy of such certified statement and determination to be published in a newspaper printed at the seat
of government. [R..C. 1905, § 662; 1892, Sp.; R. C. 1899, § 539.]
Certificates of the election
§ 1021. Certificate for members of congress.
of members of congress shall be signed by the governor with the great seal
affixed and be countersigned by the secretary of state and the governor shall
cause same to be delivered to the persons elected. [R. C. 1905, § 663; 1892,
Sp.; R. C. 1899, § 540.]
The board in examining and making a
§ 1022. Presidential electors.
statement of the votes and in determining and certifying the persons chosen
as electors of president and vice-president shall proceed in the manner prescribed by law to be pursued by them in the canvass for state officers, and
the secretary of state shall likewise file and record such statement and determination.
In canvassing the returns for presidential electors the persons
having the greatest number of votes are to be declared elected; and if more
than the requisite number of persons are found to have the greatest and an
equal number of votes the election of one of them shall be determined by lot,
to be drawn by the governor in the presence of the other canvassers.
The
secretary of state shall prepare three lists of the names of such electors
elected at any election, procure thereto the signature of the governor, and
affix the great seal of the state to the same, and deliver such certificate thus
signed and sealed to said electors on or before the second Mondav in January
next after sueh election.
[R. C. 1905. § 664; 1892, Sp. R. C. 1895, § 541.1
certificate shall be prepared by the secretary
§ 1023. Form of certificate.
of state for each person elected, in substance as follows
At an election held on the
day of
A. B. was elected to the
office of
of said state for the term of ....years from the
day
in the year
of
or, if to fill a vacancy, say for the residue of the
term ending on the
day of
A. D. 19
Given at Bismarck this
day of
A. D. 19....
Which certificate shall be signed by the governor and the secretary of state,
;

A
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and the

seal of the state affixed, and be attested by at least one of the other
canvassers.
[R. C. 1905, § 665; 1892, Sp.; R. C. 1899, § 542.]
The secretary of state shall issue certifi§ 1024. Certificates of election.
cates of election to all members of the legislative assembly at the time that
certificates of election to state officers by him are issued.
[R. C. 1905, § 666
1903, ch. 119.]
§ 1025. Constitutional amendments, etc. Certificate as to. For the purpose of canvassing and ascertaining the result of the votes taken at any election upon any proposed amendment to the constitution, or proposition submitted to a vote of the people by the legislative assembly, the state board of
canvassers shall proceed to examine such statements, and to ascertain and
determine the result and shall certify under their hands a statement of the
whole number of votes given for and the whole number of 'Votes given against
such amendment or proposition, and they shall thereupon determine whether
such amendment or proposition has been approved and ratified by a majority
of the electors voting thereon, and shall make and subscribe on such statement
a certificate of such determination.
[R. C. 1905, § 667; 1892, Sp.; R. C. 1899,
§ 543.]
The secretary of state shall record in his office
§ 1026. Record of result.
such certified statements and determination; and if it shall appear that such
amendment or proposition has been approved, ratified or adopted as aforesaid,
he shall also make" a record thereof, and cause such record to be bound in
the volume containing the original enrolled laws passed at the next succeeding
session of the legislative assemblv, and cause such record to be published
with such laws.
[R. C. 1905, § 668; 1892, Sp.; 1899, § 544.]
The board of state canvassers,
§ 1027. What returns shall be canvassed.
in canvassing to ascertain the result of any election, shall canvass only the
regular returns made by the county board of canvassers, as provided in this
chapter. fR. C. 1905, § 669; 1892, Sp.; R. C. 1899, § 545.]
The governor shall, within
§ 1028. Proclamat on of result by governor.
ten days after the completion of the canvass by the state board of canvassers
of the votes cast for presidential electors, as certified by the auditors of the
respective counties, declare by proclamation, to be printed in some newspaper
printed and published at the seat of government, the names of the several
persons who have received not less than one-fifth of all the votes cast, and
the number of votes reeeived by each person, and the several persons, who
have received the highest number of votes so returned, and whose election
shall not have been contested and notice of such contest given to the governor
within ten days after the date of such proclamation, shall be deemed and
taken to be elected, and the governor shall thereupon transmit to each person
so rhosen a certificate of his election.
[R. C. 1905, § 670; 1892, Sp.; R. C.
1899, § 546.]
No election returns shall be
§ 1029. Informality in returns disregarded.
refused by any county auditor for the reason that the same may be returned
or delivered to him in any other than the manner directed in this chapter,
nor shall he refuse to include any returns for any informality in holding an
election or in making returns thereof; but all returns shall be received and
the votes canvassed and a certificate given to the person who may by such
[R. C. 1905, § 671 ; R. C. 1899,
returns have the greatest number of votes.
§ 547.]
The county auditor and other persons
§ 1030. Canvassers, how to proceed.
constituting the county board of canvassers shall, in canvassing the election
returns, disregard technicalities and misspelling, the use of initial letters or
abbreviations of the name of the candidates for office, if it can be ascertained
from such vote for whom they were intended but they shall not count votes
polled in any place except at established precincts, and a breach of the provisions of this section shall be deemed a misdemeanor in office and punished
:

;
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A

accordingly.
majority of the members of such board shall decide all
matters of disagreement.
[R. C. 1905, § 672; R. C. 1895, § 548.]
Duty of canvassing board. Penalty. When
§ 1031. Defective returns.
the returns of the election precinct officers are made to the county canvassing
board as now provided by law, in case any provision of the law relative to
the duties of said election precinct officers has not been complied with by
said election precinct officers, and which is capable of correction or compliance by said board, the county canvassing board is authorized and empowered
to issue its subpoenas to the officers of the election precinct wherein the defect
occurs, requiring said officers to appear forthwith before said county canvassing board and correct any omission or mistake according to the facts,
and said amended or corrected returns shall then be acted on by said county
canvassing board, and said county canvassing board shall issue its certificate
of election to the party entitled thereto, as shown by the returns as amended
or corrected. In case any officer of any election precinct so subpoenaed should
neglect or refuse to obey said subpoena, the said person so refusing shall be
arrested by bench warrant issued out of the office of the clerk of district court,
in the county where said proceedings occur, and brought before said canvassing board and there make the necessary correction according to the facts,
and a refusal of said officer to make the said correction shall be deemed a
contempt of the district court, to be punished as provided for ordinary contempt of eourt, upon the proper showing, and the procedure shall be the same
as in ordinary cases of contempt of court.
[R. C. 1905, § 673 1903, ch. 91.]
;

Canvassing board in county division election roust procure returns from each voting
State ex rel. Minehan v. Thompson, 24 N. D. 273, 139 N. W. 960.
Unless applicant for mandamus requiring county board of canvassers to reconvene,
states facts showing that if writ issue, new abstract will show result reverse of former,
writ will not issue. State ex rel. Davis v. Willis, 19 N. D. 222, 124 N. W. 7,08.
precinct.

A memorandum of the
§ 1032. Returns indorsed by secretary of state.
date of the reception of all returns of votes at the secretary's office shall be
[A. C. 1905, § 674;
made at such office on the envelope containing them.
R. C. 1899, § 549.]
Article 18

— Resignations and Vacancies.

Special election.
Any person who
§ 1033. Resignations and vacancies.
shall receive a certificate of his election as a member of the legislative
assembly, county auditor, county treasurer, register of deeds, sheriff, state's
attorney, clerk of the district court, county judge or county commissioner,
shall be at liberty to resign such office, although he may not have entered
upon the execution of the duties thereof or taken the requisite oath of office,
and when any vacancy shall happen in the legislative assembly by death,
resignation or otherwise it shall- be the duty of the county auditor of the
county in which such vacancy occurs officially to notify the governor thereof
whereupon the governor shall issue a writ of election directed to the sheriff
of such county commanding him to notify the several boards of election in
his county or district to hold a special election to fill such vacancy at a time
to be appointed by the governor; provided, that if there is no session of
the legislative assembly between the time such vacancy occurs and the time
of holding the next general election, it shall not be necessary to order a
special election to fill such vacancy and when any vacancy occurs in the office
of a member of congress from this state, it shall be the duty of the governor
to issue his proclamation appointing a day to hold a special election to fill
[R. C. 1905, § 675; R. C. 1899, § 550.]
such vacancy.
Should a vacancy
§ 1034. Duty of governor in case of certain vacancies.
occur in the office of a member of the legislative assembly, while in session,
by death, resignation, removal or otherwise, it shall be the duty of the governor immediately upon receiving official notice thereof to proceed in the
;
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same manner as

is prescribed for other cases in the preceding section.
[R. C.
1905, § 676; R. C. 1899, § 551.]
If a vacancy
§ 1035. Division of legislative district subsequent to election.
occurs in the legislative assembly for any cause, and the county or counties
comprising the district in which such vacancy occurs shall have been divided
after the election of the member whose seat is vacant, and before the election
to fill such vacancy, such election shall be ordered in each county in which
any part of the original county or district may be situated; but no person
shall be permitted to vote at such election who does not at the time reside
within the limits of the county or district in which such vacancy occurred.
[R. C. 1905, § 677; R. C. 1895, § 552.]
Votes cast at
§ 1036. Canvass and returns of elections to fill vacancies.
elections to fill vacancies shall be canvassed and returned as provided in
other cases, and the county auditor shall without delay forward to the secretary
of state the abstracts of the same.
[R. C. 1905, § 678; R. C. 1895, § 553.]

Article

19.

— Presidential Electors.

When

electors convene.
Vacancies, how filled.
The electors of
president and vice-president shall convene at the seat of government of this
state on the second Monday in January next after their election at the hour
of twelve o'clock noon of that day, and if there shall be any vacancy in the
office of an elector, occasioned by the death or refusal to act, neglect to
attend or other cause, the electors present shnll immediately proceed to fill
sueh vacancy by ballot, by a plurality of votes, and when all the electors
shall appear, or the vacancies shall have been filled as above provided they
shall proceed to perform the duties required of such electors by the constitution and laws of the United States.
[R. C. 1905, § 679; 1890, ch. 109. § 1;
R. C. 1895. § 554.]
The electors of president and vice-presi§ 1038. Per diem and mileage.
dent of the United States shall receive the same per diem and mileage as is
allowed to members of the legislative assembly, and there is hereby appropriated as a standing and continuing appropriation such a sum of money as may
be necessary to pay such per diem and mileage.
[R. C. 1905, § 680; 1892, Sp.;
R. C. 1899, § 555.]

§ 1037.

Article 20.— Miscellaneous Provisions.

No inspector or judge
of election shall deposit in any ballot box any ballot upon which the official
stamp as hereinbefore provided for does not appear. Every person violating
[R. C. 1905, § 681;
the provisions of this section is guilty of a misdemeanor.
1891, ch. 66, § 28; R. C. 1899, § 556.]
Any board of election or any
§ 1040. Penalty for rejecting legal vote.
member of any board of election who willfully and knowingly rejects any
legal vote shall be subject to a fine of fifty dollars to be collected in a civil
action before any justice of the peace in the name and for the benefit of the
[R. C. 1905, § 682; R. C. 1899, § 557.]
person aggrieved.
Duty of election officer to accept sworn vote. 30 L.R.A.(N.S.) 968.
§ 1039. Penalty for depositing unstamped ballot.

Personal liability of an election officer for rejecting ballots. 11 L.R.A.fN.S.) 501.
Right to damages for being prevented from voting at a public election. 31 L.R.A.
(N.S.)

110".

Any public officer
§ 1041. Penalty for failure of officer to perform duty.
is imposed by this chanter who shall willfully do or
perform any act or thing herein prohibited or, who willfully neglects or omits
to perform any duty imposed upon him by the provisions of this chapter is
guilty of a misdemeanor and upon conviction thereof is punishable by forfeiture of his office and by imprisonment in the county jail for not less than
one month nor more than six months or by a fine of not less than fifty nor
upon whom any duty

17
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more than

five

hundred

dollars, or both.

Elections.

[R. C. 1905, § 683; 1891, ch. 66, § 33

R. C. 1899, § 558.J

It is to be observed that " this chapter " mentioned in the foregoing section has become, by reason of amendment* and interpolation of new articles, materially different

from what

it was when the section was enacted.
Defective summons; waiver of irregularity. Nashua Sav. Bank v. Lovejoy, 1 N. D.
211, 4G N. W. 411.
.Summons; amendment of. Gans v. Reasley, 4 N. D. 140, 52 N. W. 714.

Secret ballot.
No electioneering shall
§ 1042. Electioneering proh bited.
be done on election day by any officer of election nor by any person within
the polling place or any building in which an election is being held or within
fifty feet thereof, nor obstruct the doors or entrance thereto or prevent free
ingress to or egress from said building.
And the inspector and judges of
election shall, if they deem it necessary, appoint an election officer; such
election officer, or the sheriff, constable, or other peace officer is authorized
and it is his duty to clear the passageway and prevent such obstruction and
to arrest any person creating such obstruction.
No person shall remove
any ballot from the polling place before the closing of the polls. No person
shall show his^ballot, after it is marked, to any person in such a way as to
reveal the contents thereof or the name of any person for whom he has marked
his vote nor shall any person solicit the elector to show the same; nor shall
any person except a judge of election receive from any elector a ballot prepared for voting.
No elector shall receive a ballot from any other person
than the inspector or one of the judges of election having charge of the ballots
nor shall any person other than such inspector or judges of election deliver a
ballot to such elector.
No elector shall vote or offer to vote any ballot except
such as he has received from the inspector or a judge of election having
charge of the ballots.
No elector shall place any mark upon his ballot by
which it may afterwards be identified as the one voted by him. Any elector
who does not vote a ballot delivered to him by the judges of election having
charge of the ballots shall, before leaving the polling place, return such ballot
to sueh judges.
Whoever violates any of the provisions of this section is
guilty of a misdemeanor and upon conviction thereof is punishable by a fine
uot exceeding one hundred dollars and shall be adjudged to pay the costs
[R. C. 1905, 6 684; 1891, ch. 66, § 34; R. C. 1899, § 559.]
Ballot having upon its back distinct cross made by impression of instrument furnished
bv election officers to mark ballots, which cross was plainly visible when ballot was
folded, should not he counted.
Trent v. Morris. 25 S. D. fll5.'l27 X. YV. ,V>4.
;
If any inspector, judge or
§ 1013. Penalty for violat on of election laws.
clerk of election, county auditor or other person in any manner concerned in
conducting an election shall corruptly violate any of the provisions of this
chapter he shall forfeit and pay to the county a sum not less than fifty nor
more than five hundred dollars to be recovered in a civil action in the name
[R. C. 1905, § 685; R. C. 1895, § 560.
of the proper county.
See note to section 1041.
During the day on which
§ 1044. No civil process served on election day.
any general or special election shall be held in this state or in any district,
county, city, village or precinct therein, no civil process shall be served on
[R. C. 1905, § 686; R. C. 1899,
auv person entitled to vote at such election.

of prosecution.

§ 561.]
§ 1045. Compensation of election officers. There shall be allowed to the several
inspectors, judges, and clerks of election of each county the sum of twenty-five cents
for each hour they serve as such election officers, to be paid out of the county treasury
on the warrant of the county auditor; provided, however, that in no case shall an
inspector, judge or clerk of election be paid for such service a sum exceeding four
dollars.
[1909, ch. 93; R. C. 1905, § 687; R. C. 1895, § 562.]

Article

21.

— Contesting

Elections.

§ 1046. Notice of contest, how served. Any person claiming the right to
hold an office, or any elector of the proper county desiring to contest the
validity of an election or the right of any person declared duly elected to
258

Digitized by

Google

Elections.

*

POLITICAL CODE.

§§ 1040-1019

such county, shall give notice thereof in writing to the person
•whose election he intends to contest within twenty days alter the canvass
of the votes of such election, which notice shall be served in the same maimer
as a summons in a civil action. But if the person whose election is contested
cannot be found and shall have ceased to have residence in such county or
state, then the notice shall be served by leaving the same at the house where
such person last resided, and if no service as above provided can be made,
or if no such residence can be found in the state the district court or judge
thereof may expressly direct the manner of such service, which notice of
contest shall be in writing and shall set forth the facts and grounds upon
which the contestant relies in his contest, and shall be verified as a pleading
[K. C. 1905, § 088; 1665, ch. 54, § 3 E. C. 1699, § 503.
in a civil action.

any

office in

;

Jiue to tuiiuty ouicu uauy uv tncO under tins and following auctions, or by civil action
State v. Callahan, 4 X. D. 4M, til X. W. 1025.
in nature of quo warranto.
1 he
term " canvass " includes the time until the decision of a tie vote. Bowler v.
Eistnhood. 1 S. I). 57 T, 4S N. W. 136, 12 I..K.A. 705.
Allegation that contestant "was dulv elected" sufficiently states legal qualifications
Cnurch v. Wa.ker, 10 S. D. lib, 72 X. W. 101; MeAlahon v. Polk, 10 S. D. 2J0,
for oilue.
73 X. \V. 77, 47 L.R.A. 530; Church v. Walker, 10 S. 13. 45U, 74 X. \V. l'Jd.
Xotice of conte-st; what it must contain, Batterton v. Fuller, 6 S. D. 257, 60 X. W.
1071.
Necessity of execution and filing of equivalent of certificate of election on canvass of
county division election. State ex rel. Minehan v. Thompson, 24 X. U. 373, 139 X. W.
900.
Llcction submitting question, "shall intoxicating liquor be sold at retail" may be
contegted by elector giving notice, etc. Treat v. Morris, 25 S. D. 615, 127 X. W. 554.
Provides remedy tor determination of election contests, and certiorari will not be
granted. State ex rel. Connick v. Kamsey, 27 S. D. 302, 130 X. W. 70b.
Contest must bo initiated by serving upon contestee, within ten days after completion
of canvass of ballots, ullida\it of contest, setting forth grounds therefor. Olesen v. Huge,
23 N. D. 648, 137 X. W. IS26.
Kleetion contest in case of decieion of tie vote. 47 L.R.A. 559.
Right of candidate receiving next highest uumber of votes in the event teat the |*er
receiving the highest number U ineligible.
13 L.R.A.(X.S.) 1013; 34 IJ;.A.(NA;
240; 12 Am. Rep. 341.
Adequacy of provision for contesting an election other than for selection of offices,
upon tue ground* and in the manner prescribed by a statute which has reference only
to the election of ollicers.
18 L.R.A. X.S. ) 566.
Irregularities which will avoid election.
90 Am. St. Rep. 4C.
Contesting because of illegal votes, admissibility of evidence to show what votes were
Illegal and lor whom they were cast, and power to compel unqualified voter to disclose
for wlora he voted. 84 Am. Dec. 268.
KlU-ct of, where ineligible candidate receives a majority o( the votes.
124 Am. St.
Rep. 211.

on

<

§' 1047.

Answer

to notice of contest.

Any

person,

upon whom the notice

mentioned in the preceding section is served, shall within ten days after such
service answer such notice, admitting or denying the facts alleged therein,
and he shall state any other grounds upon which he rests the validity of his
electfon, and shall serve a copy of such answer upon the contestant and all
allegations set forth in the notice and not denied in the answer shall be
taken as admitted. Such answer shall be served as a pleading in a civil action,
and when the contestant appears by attorney the service thereof may be made

upon the

attorney.
[R. C. 1905, § 689; 1885, ch. 54, § 2; R. C. 1895, § 504.
may be brought by whom. Such contest may be brought
a person claiming such office on his own motion, in his own name as
plaintiff, but such contest cannot be brought by any other person unless the
notice of contest is indorsed with the approval of the state's attorney of the
county, or in case of his absence or refusal to approve it, with the approval
of the judge of the district court.
[R. C. 1905, § 690; 1885, ch. 54, § 3; R. C.
1895, § 565.]
The judge of the district court, in case no term
§ 1049. Trial of contest.
of such court occurs in such county within twenty days after the service of
the answer in such contest, may appoint a term of such court therein ; but
if a term of court occurs in such county before that time, then the contest

§ 1048. Contest

by

259

§§ 1049-1052

v

POLITICAL CODE.

,

Elections.

shall be tried at such term, unless otherwise ordered by the court. The district
court or the judge thereof may, upon ten days' notice by either party, try
such contest at chambers at any place fixed by the court; or he may on such
application or on his own motion, if the pleadings involve a question of fact,
order such issues to be tried before a jury, or refer the same as provided «in
this chapter, and postpone the trial thereot until it can be had in such county,
regard being had to the speediest possible trial.
If the issues are ordered
to be tried by a jury the question to be tried must be distinctly stated in
the order of trial, and the place of such trial must be designated in such
crder.
[R. C. 1905, § 691 ; 1885, ch. 54, § 4; R. C. 1899, § 566.J
Trial not contlued to limited period; purpose is a speedy method of trial; jurisdiction
continues until contest is tried or dismissed. Howser v. Pepper, 8 N. D. 484, 79 N. W.
1018; Eakin v. Campbell, 10 N. D. 416, 87 N. W. 991.
Kight of judge who may be affected by the result to hear election case. 42 L.R.A.
(N.S.)

78S.

All testimony and deposi§ 1050. Testimony and procedure in contests.
tions taken in contests brought under the provisions of this article shall be
taken in the same manner as in civil actions, and depositions may be taken in
more than one place at the same time on leave of the court, and all matters
relating to such contests shall be heard and tried as nearly as may be as civil
actions are tried, except as otherwise provided in this article; and the costs
shall be taxed in the same manner as in civil actions, and the court shall
have power to order amendments to the notice and answer and to all other
proceedings as provided in the code of civil procedure, and he shall have
power to make all orders and enter final judgment in such contests the same
as in civil actions.
[R. C. 1905, § 692; 1885, ch. 54, § 5; R. C. 1895, § 567.]
§ 1051. Contests of elections for removal of county seat, etc. In any county
where there is a vote for the election or for the removing or changing of the
county seat of such county, or changing the county lines thereof, any elector
of such county on leave of the district court may contest the validity of such
election as to the right of the place declared and selected as the county seat,
or as to any county line declared to be established or changed by a vote.
Such elector shall give notice in writing of such contest to the county commissioners or a majority of them, of the county in which such vote was taken,
by serving a notice as provided in section 1046, within thirty days after the
Such notice shall specify the grounds of
result of such vote is canvassed.
such contest, and shall be filed with the clerk of the district court within ten
days after the service thereof upon the county commissioners as aforesaid,
and such contest shall be tried and determined by the district court or by
The
a jury as provided for in this article for the contest of county officers.
county commissioners of such county shall appear and defend such contests,
but in case they fail to appear and defend the same, any elector of such
county may at any time before such trial, on leave of the court, appear and
defend the same, and all testimony and depositions shall be taken in the
same manner as in civil actions. [R. C. 1905, § 693; 1885, ch. 54, § 6; R. C.
§ 568.]
Validity of county seat election tested only in direct proceeding. Remington \. Higgins, 6 S.'D. 313. 60 N. W. 73.
Mnndamus will lie to compel county officers to hold their offices at county seat, to determine whether county seat has been* legally changed. State v. Langlie, 5 N. D. 594, 67

1895,

N. W. 958.
Elector can maintain action where election for removal

was under an invalid law.

Adams v. Smith, 6 D. 94, 50 N. W. 720.
On conclusiveness of finding of canvassing board

after time for making contest expires.
24 N. D. 273, 139 N. W. 960.

State ex rel. Minehan v. Thompson,
All uontests brought under the
§ 1052. Contests may be tried by referee.
provisions of this article may be referred by the court <>r judge thereof to
civil
and when the parties
procedure,
code
of
a referee as provided in the
to such contest do not consent to a reference the court or a judge thereof
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may

in his discretion order such reference.
[R. C. 1905, § 694; 1885, ch. 54,
R. C. 1899, § 569.]
§ 1053. Surety for costs most be furnished. Any person bringing a contest
under the provisions of. this article must before bringing the same furnish
good and sufficient surety for costs as provided in the code of civil procedure,
and the obligation of such surety shall be complete by simply indorsing the
notice of contest as surety for costs.
[R. C. 1905, § 605; 1885, ch. 54, § 8:
R. C. 1899, § 570.]
§ 7;

Motion for additional security must be granted and time for {riving same lapse, before
court can dismiss election contest because of insufficient security for C09ts. Murtba v.
Howard, 20 S. D. 152, 105 N. W. 100.

§ 1054. Appeals in contest cases. Appeals from final judgment or decisions
in such contests may be taken without making a motion for a new trial in
the district court in the manner provided for in the code of civil procedure,
except that the undertaking on appeal shall be in the sum to be fixed by the
judge, not less than five hundred dollars, and shall be approved by the judge
or by the clerk of the district court of the proper county or subdivision under
the direction of the judge.
[R. C. 1905, § 696; 1885, ch. 54, § 9; R. C. 1895.
§ 571.]

Appeal docs not He from order vacating default judgment.

Jensen

v.

Petty, 14 S. D.

434. *5 X. \V. 923.

§ 1055. Appeals to the supreme court. Appeals to the supreme court under
the provisions of this article must be taken within sixty days after notice
of the entry of final judgment, and the party appealing must immediately
procure the transmission of the record on such appeal to the clerk of the
supreme court, and such appeal may be brought on for hearing before the
supreme court at any time such court shall be in session upon ten days'
notice from either party; and the same shall be heard and determined in a
summary manner. Such notice of hearing may be served during the term
or in vacation.
[R. C. 1905, S 697; 1885, ch. 54, § 10; R. C. 1899, § 572.1
Appeal does not suspend right of successful party to perform the duties of bis office.
Fylpaa v. Brown Co., 0 8. P. 634, 62 N\ W. 962.
"Appeal dismissed unless taken within sixty davs from entry of final judgment. Mur
6S \. W. 745.
rav v. Wbitmnre. 9 S. D.
This article shall not be construed
§ 1056. Construction of this art'cle.
to affect any of the remedies or rights of action or proceedings provided for
[R. C. 1905, § 698 1885, ch. 54, § 11 R. C.
in the code of civil procedure.
;

;

1899, § 573.]
The foregoing sections do not prevent testing the result of an election by mandamus.
Smith v. Lawrence, 2 S. D. 185, 49 N. W. 7; State y. Langlie, 5 N. D. 594, 67 N. W. 93*;
v. Callahan. 4 N. D. 481, 61 N. W. 1025.
May be tried by either statutory or civil action.
N. D.481, 61 N. W. 1025.

State

State ex

rel.

Butler

y.

Oallahan. 4

Provision for testing election of city officer before city council or other municipal body
as exclusive of mandamus. 26 L.R.A.(N.S.) 211.
Right to try question, who is de facto officer In mandamus proceeding. 13 L..R.A.

(X.SJ

661.

Mandamus
Mandnmus

to compel acceptance of office. 24 L.R.A. 493.
19 L.R.A. (N.S.) 49.
to restore to office one who has been illegally removed.
Necessity of a demand and refusal as condition of right to mandamus to compel surrender of office. 31 L.R.A. 348.

Except
§ 1057. Provisions of code of civil procedure applicable, when.
otherwise provided in this article, the provisions of the code of civil
procedure are applicable to and constitute the rules of practice in the pro[R. C. 1905, § 699 1885, ch. 54, § 12
ceedings mentioned in this article.
R. C. 1899, § 574.]
§ 1058. Provisions of code of civil procedure applicable as to appeals.
The provisions of the code of civil procedure relative to appeals in civil
actions, except in so far as they are inconsistent herewith, apply to the
proceedings mentioned in this article. [R. C. 1905, § 700; 1885, ch. 54, § 13;
R. C. 1895, § 575.]
as'

;
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Article 22.— Contest of Election of Presidential Electors.
§ 1059. Court for trial. Contests of presidential electors. The board for
the trial of contests of elections for presidential electors shall consist of the
chief justice of the supreme court, who shall be president of the board, and
two judges of the district court, to be designated by the governor. If the
chief justice shall for any cause be unable to attend at such trial, the next
senior judge on the supreme bench shall preside in place of the chief justice.
The secretary of state shall be the clerk of the board, or in his absence or
inability to act the clerk of the supreme court shall be the clerk.
Each
member of the court before entering upon the discharge of his duties shall
take an oath before the secretary of state or some officer qualified to
administer oaths, th'at without fear, favor, affection or hope of reward he
will, to the best of his knowledge and ability, administer justice according
to law and the facts of the case.
[R. C. \905, § 701
1892, Sp.; R. C. 1895,
;

§

f)7fi.

Any person who by the procla§ 1060. Contestant may apply to court.
mation of the governor as hereinbefore provided, appears to have received
not less than one-fifth of the votes cast at an election for electoi's of president
and vice-president of the United States may apply to the board provided
for in ti'e preceding section for a declaration of his election as elector.
[R. C. 1905, § 702; 1892, Sp.; R. C. 1895, § 577.)
Such application shall
§ 1061. Application to state grounds of contest.
be made by petition in writing to be filed in the office of the secretary of
state within ten days from the date of the proclamation provided for in
seetion 102S, who shall forthwith convene the board. The petition shall set
forth the names of the persons whose election is contested, and the ground for
such contest. The petitioner shall before any proceedings are had upon the
petition, except the convening of the board, file a bond to the state in such
sum and with such surety as the court shall order, conditioned for the payment
of all costs incurred in the prosecution of such contest in case he shall not
prevail.
[R. C. 1905, § 703; 1892. Sp. R. C. 1895, § 578.]
Upon the filing of such
§ 1062. Notice to party contested, how given.
petition and the giving of such bond the board shall order notice of the
petition to be given, in such manner as it may direct, to the^gove.rnor and to
the person whose election is contested, which notice shall be published in such
newspaper as the board shall order. Such notice shall contain a concise
statement of the facts alleged in the petition and shall designate the time
and place fixed by the board for the hearing of the same, which time shall
not be less than three nor more than fifteen davs from the filing of the petition.
fR, C. 1905, § 704; 1892, Sp.; R. C. 1895, § 579.]
At the time fixed for the
§ 1063. Appearance by parties to contest.
hearing the petitioner shall appear and produce his evidence and the person
whose election is contested may appear and produce evidence in his behalf.
Either party may appear in person or by attorney, and no other person shall
be entitled to be made a party to such proceedings or to be heard personally
or by counsel therein provided, that if more than one petition is pending,
or more than one election is contested the board may order the contests to
bo heard together in its discretion. {R. C. 1905, § 705; 1892, Sp.; R. C. 1895,
:

;

§

580.1

The board shall thereupon hear the
§ 1064. Hearing, how conducted.
contest and decide all questions of law and fact involved. The burden of
proof in each case shall be upon the petitioner and the hearing shall be
eon fined to the grounds stated in the petition, but the board may in its
discretion allow the petition to be amended. No ex parte affidavits shall be
competent evidence at such hearing.
No person shall be excused from
testifying or from producinc papers or documents at such hearing on the
ground that such testimony will tend to criminate himself; but no person so
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testifying shall be liable to any suit or prosecution, civil or criminal, for any
matters or causes in respect to which he shall be so examined or to which his
testimony shall so relate. The hoard shall have the same power to compel
the attendance of witnesses as the district courts of this state possess, and
nothing in this article contained shall be held to limit the power of the board
to make such regulations as to the conduct of the proceedings as it may
deem proper, not inconsistent with the provisions of this article, and the
board shall have all powers necessary to the complete carrying out and performance of the authority conferred upon it by this article. [R. C. 1 J05,
§ 706; 1892, Sp.; R. C. 1895, § 581.]
§ 1066. Determination of board, how certified. The board shall determine
in each case which of the parties to the proceedings is entitled to the office
of elector, and shall cause such determination to be entered of record in such
manner and form as it shall direct, and shall forthwith certify the same to
the governor and secretary of state, and such determination so certified shall
be final and conclusive that the person therein stated to have been elected is
<luly elected, and the governor shall forthwith transmit to such person a
certificate of his election, and every such certificate shall recite that it is
issued pursuant to a determination under this article, referring to this article.
The court shall so arrange and conduct the trial of such contest that a
final determination thereof shall be rendered at least six days prior to the
second Monday in January next following. [R. C. 1905, § 707; 1892, Sp.;
(

R. C. 1895.

§ 582.]

§ 1066. Failure of petitioner to appear, effect of. If any petitioner shall
to appear and prosecute his petition against any person who has been
made a respondent thereto, according to the requirements of this article and
of such rules as the board shall, make, the board shall determine that he has
so failed, and shall cause such determination to be entered of record in such
manner and form as it shall direct, and shall forthwith certify such determination to the governor and secretary of state; and the same shall be a
final and conclusive bar to the claim of the petitioner against such respondent
as fully and completely as if such claim had been heard and determined on
its merits, and the governor shall issue such certificate as provided in the
prece ding section. fR. C. 1905, § 708; 1892, Sp. R. C. 1895, § 583.1
§ 1067. Costs, taxation of. The costs of all proceedings under this article
shall be taxed under the direction of the board, and if two or more cases
are heard together the costs shall be apportioned as the board shall direct,
and in each case in which the petitioner shall not finally prevail the costs
shall be paid by him, and in each case in which the petitioner shall finally
prevail the costs shall be borne by the state, in which case the board shall
certify the costs to the state auditor, who shall issue his warrant upon the
state treasurer in payment of the same. [R. C. 1905, § 709; 1892, Sp.; R. C.
1895, § 584.]
§ 1068. Final hearing, how determined. The final hearing and determination under this article shall be by a majority of the board, but any single
member may exercise anv other of the powers given to the board by this
article.
fR. C. 1905, § 710; 1892, Sp.; R. C. 1899, § 585.]
§ 1069. Mileage and per diem of members of board. The members shall
be entitled to receive for their travel and attendance the sura of six dollars
per day and ten cents per mile for each mile .necessarily traveled, to be paid
from the state treasury upon the warrant of the state auditor. [R. C. 3905,
§ 711; 1892, Sp.; R. C. 1899, § 586.]
fail

;

Article

23.

— Contest

op Legislative Elections.

When

in legislative elections.
any person intends
to contest the election of a member of the legislative assembly, he may, within
ten daxs after the result of such election shall have been determined by the

§ 1070. Notice of contest
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board of canvassers, give notice in writing to the member whose seat he
desires to contest of his intention to contest the same, and in such notice
shall specify particularly the grounds upon which he relies in the contest.
[R. C. 1905, § 712; R. C. 1895, § 587.]
Any member elect, upon whom the notice
§ 1071. Answer to notice.
in the preceding section may be served, shall within ten days after
the service thereof answer such notice admitting or denying the facts alleged
therein and stating specifically any other grounds upon which he rests the
validity of his election and shall serve a copy of his answer upon the contestant or his attorney.
All allegations contained in the notice and not
denied in the answer shall be taken as admitted. [R. C. 1905, § 713; R. C.
1895, § 588.]
§ 1072. Testimony taken, when. In all such contests the contestant may
begin taking testimony as soon as the notice of contest is served and the
person whose election is contested may commence taking testimony as soon
as his answer is served, and both parties may continue to take testimony
for ten days after the time for serving the answer has expired, after which
.time the contestant may take testimony in rebuttal only for five days.
[R. C.
1905, § 714; R. C. 1895. § 589.]
§ 1073. Notice to take depositions same as in code of civil procedure. Depositions taken under the provisions of this article may be taken in the manner
and upon the notice prescribed in the code of civil procedure for taking
depositions in civil actions. [R. C. 1905, § 715; R. C. 1895, § 590.]
§ 1074. Testimony taken at only two places at a time. Testimony taken
under the provisions of this chapter shall not be taken at more than two
places at the same time by either party, except by order of the court or the
judge thereof. [R. C. 1905, § 716; R. C. 1895, § 591.]
§ 1075. Subpoena to compel attendance of witnesses. When either party
to such contest desires to take testimony therein, he may apply to any notary
public or justice of the peace in the county where the testimony is to be
taken for a subpoena to compel the attendance of witnesses, and the officer
to whom such application is made shall thereupon issue his subpoena directed
to such witnesses as shall be named to him, requiring their attendance before
him at such time and place as may be named in the subpoena to give testimony
relating to such contests. [R. C. 1905, § 717 R. C. 1899, § 592.]
§ 1076. Depositions taken without notice on stipulation. It shall be competent for the parties to such contest by consent in writing to take depositions
without notice. Such written consent shall be returned with the depositions.
[R. C. 1905, § 718; R. C. 1895, § 593.]
§ 1077. Subpoena served, how. Witnesses may be subpoenaed in the manner
provided in the code of civil procedure. |R. C. 1905, § 719 R. C. 1895, § 594.]
§ 1078. Attendance compelled only in county. No witness shall be required
to attend an examination out of the county in which he resides or is served
with a subpoena. [R. O. 1905, § 720: R, O. 1899, § 595.]
§ 1079. Failure to attend and testify. Penalty. Any person who, having
been summoned in the manner above prescribed, refuses or neglects to attend
and testify in obedience to such subpoena, unless prevented by sickness or
unavoidable necessity, shall forfeit the sum of twenty dollars to be recovered
with costs of suit in a civil action in the name and for the use of the party
at whose instance the subpoena was issued, and such person is also guilty of
[R. C. 1905, § 721
R. C. 1895, § 596.]
a misdemeanor.
Depositions
§ 1080. Depositions of nonresident witnesses may be taken.
of witnesses residing outside of the district and beyond the reach of a
take
testimony
in
officer
authorized
taken
before
any
to
subpoena may be
a civil action. [R. C. 1905, § 722; R. C. 1899, § 597.]
§ 1081. Examination of witnesses. All witnesses, who attend in obedience
to a subpoena or who attend voluntarily at the time and place appointed, of

mentioned

;

;

:
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whose examination notice has been given as provided in this article, shall
then and there be examined on oath by the officer who issued the subpoena,
or in case of his absence, by any other officer authorized to issue such
subpoena, or by the officer before whom the depositions are to be taken by
written consent, as the case may be, touching all such matters respecting the
election being contested as shall be proposed by either of the parties or
attorneys.
[R. C. 1905, § 723 B. C. 1S99, § 598.]
The testimony to be taken
§ 1082. Testimony must be confined to issue.
by either party to such contest shall be confined to the issues raised by the
notice of contest and answer thereto.
[R. C. 1905, § 724; R. C. 1895, § 599.J
§ 1083. Testimony must be reduced to writing. The officer shall cause the
testimony of the witnesses to be reduced to writing in his presence and in the
presence of the parties or their attorneys, if in attendance, and each witness
shall sign his name at the end of his testimony.
[R. C. 1905, § 725; R. C. 1895,
;

§

COO.]

The officer before whom
§ 1084: Production of papers may be required.
any deposition is taken shall have power to require the production of papers,
and, on the refusal or neglect of any person to produce and deliver up any
papers in his possession pertaining to such election, or to produce certified
or sworn copies of the same in case they are official papers, such person shall
be liable to all the penalties prescribed in section 1079.
All papers thus
produced and all certified or sworn copies of official papers shall be transmitted by the officer, with the testimony of the witnesses, to the secretary of
state for the use of the legislative assembly.
[R. C. 1905, § 726; R. C. 1899,*
§ 601.]
§ 1085. Adjournments.
the notice, be adjourned
§ 602. ]

The taking of the testimony may, if so stated in
from day to day. [R. C. 1905, § 727 R. C. 1899,
;

Papers to be attached to deposition. The notice to take depositions
with the proof or admission of service thereof and a copy of the subpoena,
where any has been served, shall be attached to the deposition when completed together with a copy of the notice of contest and answer, which shall
be annexed to the deposition taken an/1 transmitted with them to the secretary
§ 1086.

(R. C. 1905, § 728; R. C. 1899, § 603.]
§ 1087. Testimony to be forwarded to the secretary of state. All officers
taking testimony to be used in a contested election case shall, when the taking
of the same is completed, immediately certify to the same as required by law
in other cases, and inclose the same in a sealed envelope and after indorsing
on such envelope the title of the contest forward the same by mail to the
secretary of state and the secretary of state is authorized to open the same
at the instance of either party or his attorney.
[R. C. 1905, § 729 R. C. 1895,
of state.

;

;

§ 604.]

§ 1088. Fees of officers and witnesses. Each witness attending in obedience
to a subpoena as herein provided, and all officers employed in taking testimony
in such contested election cases or serving any subpoena or notice herein
authorized shall be entitled to receive, from the party at whose instance
the service or attendance shall have been performed, such fees as are allowed
for similar services in civil actions in courts of record in this state.
[R. C.
1905, § 730; R. C. 1895, § 605.]
No payment shall be made by the legis§ 1089. No legislative expense.
lative assembly out of its contingent fund or otherwise to either party to
such contest for expenses incurred in prosecuting or defending the same.
[R. C. 1905, § 731 ; R. C. 1899, § 606.]

Article

24.

— Registration

op Voters.

When board shall meet. The persons
§ 1090. Registration of voters.
authorized by law or appointed pursuant to any village or city ordinance to
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is on the register.
No vote shall be received at
election in this state if the name of the person offering such vote is not
on the register, unless such person shall furnish to the judges of election his
affidavit, stating therein that he is a resident of such precinct, giving his
place of residence and length of time he has resided there, and also prove
by the oath of a householder and registered voter of the precinct that he
knows such person to be a resident therein, giving his place of residence.
Such oath may be administered by the inspector or one of the judges of
lection, or any other person authorized to administer oaths', but no person
shall receive any compensation for administering such oath. Such oath shall
be preserved and filed by the judges of election. Any person may be challenged and the same oath required as is now or hereafter may be prescribed
by law. Provided, that nothing herein contained shall be construed as
rendering void the vote of any duly qualified elector whose vote has been
received contrary to the provisions of this section; but the person claiming
the benefit of such vote in any action or judicial proceeding shall have the
burden of establishing the fact that such vote was cast by' a duly qualified

such precinct whose name

any

elector. [1911, ch. 128; R. C. 1905, § 738; 1881, ch. 122, § 8; R. C. 1899, § 613.]
Votes of nonrcgigtered voters who furnish their affidavits must be received and counted.
Power v. Hamilton, 22 X. D. 177, 1H2 X. W. Gf>4.
Votes received in violation of statute are invalid, aa statute is mandatory. Fitzmaurice v. Willis, 20 X. D. 372, 127 X. W. 95.
Oath may be taken giving new voter right to vote after return of enrollment books
to auditor, where such voter reaches age of majority after such return. State ex rel.
Miller v. Flaherty, 23 N. D. 313, 41 L.R.A.(X*S.) 132.' 1H6 N. W. 76.
Registration as condition of right to vote. 35 L.R.A. 4S0.
Power of the state to require and to prescribe mode of proof of registration. 28 Am.
St. Rep. 2H0.

1097. Duty of clerks of election. The clerks of election in each precinct
shall enter on the poll list kept by them in columns prepared for that purpose,
opposite the name of each person voting, the same statement or minute
heretofore required of the board in making the registry; but such entry shall
not be made by them if the register correctly contains the name and residence
of such voter; and in all cases such clerk shall enter in a column opposite
§.

the name of each person not registered the words " not registered." And
the clerks in case the name of such voter is not registered shall enter in the
appropriate columns of the poll list the name and residence as in other cases.
Any person making a false statement as to his residence or dwelling place
shall be deemed guilty of a misdemeanor, and upon conviction shall be
punished by a fine of not less than two hundred dollars nor more than five
hundred dollars, or imprisonment in the penitentiary not exceeding two
years, at the discretion of the court.
[R. C. 1905, § 739; 1881, ch. 122, § 9;
R. C. 1895, § 614.]
§ 1098. Register must be filed. Within three days after the canvass of the
votes the register so kept and checked as aforesaid shall be filed with the
county auditor of the county in which such precinct is situated, and shall be
retained and carefully preserved therein as a public record. [R. C. 1905, § 740
1881, ch. 122, § 10; R. C. 1899, § 615.]
§ 1099. Registers to remain public record. Such renters shall at all times
be open to public inspection' without charge. [R. C, 1905, § 741 1881, ch. 122,
R. C. 1895, § 616.]
11;
§
§ 1100. Compensation of members of board of registry. The members of
the board of registry shall receive the same compensation as is now or may
hereafter be allowed by law, not to exceed two dollars per day. [R. C. 1905,
§ 742; 1881, ch. 122, § 12; R. C. 1899, § 617.]
§ 1101. Board has power to preserve order. The members of such board
shall have aud exercise the same powers in preserving order at Their meetings
under this article as are given to judges of election for preserving order on
election day, and vacancies may be filled in such board in the same manner

—

;
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as vacancies of judges Tire now filled at elections.
[B. C. 1905, § 743; 1881,
ch. 122, § 13; R. C. 1899, § 618.]
§ 1102. Penalty for registering in more than one precinct. Any person who
shall cause his name to be registered in more than one election precinct, or
who shall cause his name to be registered knowing that he is not a qualified
voter in the precinct where such registry is made, or who shall falsely personate any registered voter, and any person aiding or abetting any person
in any manner in either of such acts, shall be punished for each and every
offense by imprisonment in the penitentiary for not less than two nor more
than five years. If any member or officer of such board shall willfully violate
any of the provisions of this article, or be guilty of any fraud in the execution
of the duties of his office, he shall be punished by imprisonment in the penitentiary for a period not exceeding two years.
[E. C. 1905, § 744; 1881,
ch. 122, § 14; R. C. 1899, § G19.]
(Jood faith

as affecting criminal responsibility

for

illegal

registration.

37

L.R.A.

(\S.) 1177.
§ 1103. County auditor to provide blank registers and blanks. The county
auditors shall provide the board of registry of the several precincts within
their respective counties with the necessary blank registers and blanks at
the expense of their respective counties. [R. C. 1905, § 745 1887, ch. 48, § 1
;

R. C. 1899,

§ 620.]

What cities governed by this article. All cities and villages containing ciprht hundred or more inhabitants shall be subject to the provisions
of this article. To determine the number of inhabitants the number of votes
cast at the last preceding general election shall be multiplied by five.
[R. C.
1905, § 746; 1899, ch. 133; R. C. 1899, § 621.]
§ 1104.

CHAPTER

12.

EDUCATION.
A.

Article

1.

2.
3.
4.
5.

CODIFICATION OP SCHOOL LAWS.

Superintendent of Public Instruction, §§ 1105-1120.
County Superintendent of Schools, §§ 1121-1139.
Common School Districts, §§ 1110-1150.
Election of Officers in Common School Districts, §§ 1151-1159.
Organization Meetings and Duties of Common School Officers,
§§ 1160-1172.

6.
7.

8.
9.

Powers and Duties of Common School Boards,
School Funds, §§ 1208-1221.

§§ 1173-1207.

Taxes, §§ 1222-1228.
Special Districts, §§ 1229-1285.

10.

Independent School Districts, §§ 1286-1314.

11.

17.

Board of Education in Certain Cities, §§ 1315-1321.
Vacancies, §§ 1322-1326.
Equalization of Indebtedness, §§ 1327-1331.
Bonds of Common School Districts, §§ 1332-1341.
Compulsory Education and Medical Inspection, §§ 1342-1346.
Fines, Forfeitures and Penalties, §§ 1347-1356.
State Board of Examiners, Examinations and Certificates,

18.

Duties of Teachers, §§ 1378-1390.

19.

Institutes and Associations, §§ 1391-1396.
Free Text Books, §§ 1397-1399.
Special Provisions, §§ 1400-1403.
Child Labor, §§ 1404-1414.
Maintenance of Educational Institutions, §§ 1415-1420.
Certain Acts Legalized, §§ 1421, 1422.

12.

13.
14.

15.
16.

§§ 1358-1377.

20.

21.
22.
23.
24.
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Article

1.

State Board of Education, §§ 1423-1429.

2.

High School

3.

4.
5.

6.
7.

8.

9.

10.

Education.

SOHOOL LAW8 NOT INCLUDED IN CODIFICATION.
Aid, §§ 1430-1438.

Rural Schools, §§ 1439-1450.
Thorough System op Instruction in Schools, §§ 1451-1453.
State Educational Library, § 1454.
County Agricultural and Training School, §§ 1455-1471.
School Funds, §§ 1472-1488.
Construction of School Buildings and Inspection, Ventilation and Sanitation Thereof, §§ 1489-1494.
Teachers' Insurance and Retirement Fund, §§ 1495-1528.
School Officials and Teachebs Prohibited from Receiving
Commission,

§

1529.

Article 1.— Superintendent of Public Instruction.
of, term of office.
There shall be elected by the
qualified electors of the state at the time of choosing members of the legislative
assembly, a superintendent of public instruction, who shall have attained the
age of twenty-five years, who shall have the qualifications of an elector for
that office, and be the holder of a teacher's certificate of the highest grade,
issued in this state. He shall hold his office at the seat of government for
the term of two years, commencing on the first Monday in January following
his election, and until his successor is elected and qualified.
[1911, ch. 266,
§ 1; R. C. 1905, § 747; 1890, ch. 62, § 1; R. C. 1899, § 622.]

§ 1105. Qualifications

Nonpartisan nomination and election of superintendent of public instruction, see

sec-

tions 9O7-90!!.

woman to be superintendent or other officer of schools. 38 L.R.A. 212.
§ 1106. To preserve miscellaneous documents. He shall preserve in his office
all books, maps, charts, works on education, school reports and school laws
Rierlit of

of other states and cities, plans for school buildings and other articles of educational interest and value which may come into his possession as such officer,
and at the expiration of bis term he shall deliver them together with the
[1911,
reports, statements, records and archives of his office to his successor.
ch. 266, § 2; R. C. 1905, § 748; 1890, ch. 62, § 2; R. C. 1899, § 623.]
§ 1107. Supervision of schools. He shall have the general supervision of the
public schools of the state and shall be ex officio a member of the board of
universilv and school lands and of the normal school board of the state.
[1911, ch. 266. § 3; R. C. 1905, § 749; 1890, ch. 62, § 3; 1891, ch. 56, § 1;
R. C. 1899, § 624.]
§ 1108. To furnish school supplies, blanks, etc. He shall prepare, cause to
be printed and furnished to the proper officers or persons all district clerks'
record books and warrant books, school treasurers' record books, school
registers, reports, statements, notices and returns needed or required to be
used in the schools or by the school officers of the state. He shall prepare
and furnish to school officers, through the county superintendents, lists of
publications approved by him as suitable for district libraries such lists shall
contain also the lowest price at which each publication can be purchased and
such other information relative to the purchase of district libraries as he may
deem requisite. [1911, ch. 266, § 4; R. C. 1905, § 750; 1890, ch. 62, § 4; 1891,
;

ch. 56, § 2; 1889, ch. 81 R. C. 1899, § 625.]
§ 1109. Prescribe course of Btudy. He shall prepare and prescribe a course
of study for all the common schools of the state. [1911, ch. 266, § 5; R. C.
1905, § 752; 1890, ch. 62, § 6; R. C. 1899, § 627.1
Power of legislature to prescribe subjects to be taught in public schools. 47 L.R.A.
;

(N.8.) 200.

advise
§ 1110. Advise county superintendents. He shall counsel with and
county superintendents and boards of education in special or independent
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school districts upon all matters involving the welfare of schools and he shall,
when requested, give them written answers to all questions concerning the
school law. He shall decide all appeals from the decision of the county superintendents and may for such decisions require affidavits, or verified statements
or sworn testimony as to the facts in issue.
He shall prescribe and cause
to be enforced, rules of practice and regulations pertaining to the hearing
and determination of appeals and necessary for carrying into effect the school
laws of the state. [1911, ch. 266, § 6; R. C. 1905, § 754; 1890, ch. 62, § 8;
1891, ch. 56, § 4; R. C. 1899, § 629.]
Report by superintendent, as privileged communication. 5 L.R.A.(N.S.) 164.
Privilege of school superintendent or other officer in reporting to school authorities oo
30 L.R.A. N'.S.) 200.

character of teacher.

(

§ 1111. Conference with county superintendents. He shall meet with ar.y
or all of the county superintendents of the state at such time and place as
he shall appoint, giving them due notice of such meeting, and it shall be their
duty to attend such meetings. The object of such meetings shall be to
accumulate valuable facts relative to schools, to compare views, to discuss
principles, to hear discussions and suggestions relative to the examinations
and qualifications of teachers, methods of instruction, text books, institutes,
visitation of schools and other matters relating to the public schools.
[1911,
ch. 266, § 7; R. C. 1905, § 757; 1890, ch. 62, § 11; R. C. 1895, § 632.)
§ 1112. Rules for teachers' institutes. He shall prescribe rules and regulations for the holding of teachers' institutes and teachers' training schools, and
after counseling and advising with the county superintendent shall appoint
conductors and assistants therefor. He shall prescribe the course of instruction for teachers' institutes and for teachers' training schools.
[1911, ch. 266,
§ 8; R. C. 1905, § 753; 1890, ch. 62, § 7; 1891, ch. 56, § 3; 1897, ch. 75; R. 0.
1S99, § 628.]
§ 1113. To assist at teachers' institutes. He shall when practicable, at tend
and assist at teachers' institutes and aid and encourage generally, teachers in
qualifying themselves for the successful discharge of their duties; he shall
labor faithfully iu all practicable ways for the welfare of the public schools
of ihe state, and shall perform such other duties as shall be required of
bv law. [1911, eh. 266, § 9; R. C. 1905, § 759; 1890, ch. 62, § 13; R. C. 1S99.
§ 634.]

He shall keep a complete record of all his
in his office all appeals and the papers pertaining
[1911, ch. 266, § 10; R. C. 1905, § 755; 1890, ch. 62, § 9; R. C. 1S99,

§ 1114. Record of
official acts

and

official acts.

shall

file

thereto.
§ 630.]
§ 1115. Seal.

He shall provide and keep a seal by which all his ofiicial acts
be authenticated. [1911, ch. 266, § 11; R. C. 1905, § 758; 1S90, ch. 62,
R.
C.
12;
1895,
§
§ 623.]
§ 1116. Biennial report, what to contain. He shall, on or before the first
day of November preceding the biennial session of the legislative assembly,
make and transmit to the governor a report showing:
1. The number of school districts, schools, teachers employed and pupils
taught therein and the attendance of pupils and studies pursued by them.
2. The financial condition of the schools, their receipts and expenditures,
value of school houses and property, cost of tuition and salary of teachers.
3. The condition, educational and financial, of the normal and higher institutions connected with the school system of the state and as far as it can be
ascertained, of the private schools, academies and colleges of the state.
4. Such general matters, information and recommendations relating to the
educational interests of the state, as he may deem important. [1911, ch. 266,
§ 12; R. C. 1905, § 760; 1890, ch. 62, § 14; R. C. 1895, § 635.]
As to the time for making reports to the governor and the contents thereof, sec- sec-

may

tion* 95, 97, 98, 633.

871

Digitized by

Google

§§ 1117-1121

POLITICAL CODE.

Education.

§ 1117. Reports to be printed. Three thousand copies of the report of the
superintendent of public instruction shall be printed biennially in the month
of December preceding the session of the legislative assembly. One copy shall
be furnished to each of the members of the legislative assembly, five to each
state educational institution, one copy to each county superintendent of the
state, one copy to the president of each school board, one copy to each state
officer, one copy to each atate and territorial superintendent, and twenty
copies shall be liled in the office of the superintendent of public instruction and
ten copies in the state library. Copies may be distributed among the various
colleges, universities and libraries of the United States.
[1911, ch. 266, § 13
R. C. 1905, § 761; 1897, ch. 75; R. C. 1899, § 636.]
1118.
School
laws
to
be
printed.
shall
in
He
the year 1911, and every
§
four years thereafter, cause to be printed, the school laws of the state, with
sueh notes and decisions thereon as may seem to him advisable, and shall
furnish them through the office of the county superintendent of schools, to
the school officers of the state, and to public libraries within the state. At the
close of any biennial session of the legislature he shall publish in pamphlet
form the laws pertaining to education enacted at that session and shall distribute them as provided for the distribution of the school laws.
[1911,
ch. 266, § 14: R. C. 1905, § 756; 1890, ch. 62, § 10; R. C. 1899, § 631.]
1119.
Publication
of
proceedings
educational
of
association.
The
state
§
superintendent of public instruction is hereby authorized and required to
publish annually, as public matter, not to exceed one thousand five hundred

copies of the proceedings of the North Dakota Educational Association, tho
to be distributed throughout the state by the department of public
instruction ; provided, that a copy of the proceedings of said association shall
be filed by the secretary or other officer of said association with the superintendent of public instruction, on or before the first day of February of each
year.
[1911, ch. 2G6, § 15; R. C. 1905, § 762; 1903, ch. 87.]
§ 1120. Salary. Traveling expenses. He shall receive an annual salary of
three thousand dollars and in addition thereto his actual and necessary traveling expenses incurred in the discharge of his official duties, not exceeding
one thousand two hundred dollars in any one year, such expenses to be paid
monthly on the warrant of the state auditor upon his filing with such auditor
an itemized statement of such expenses properly verified. The state superintendent may appoint a deputy for whose official acts he shall be responsible.
He may also appoint an assistant whose duty shall be to assist the state
superintendent in visiting schools, institutes, attending school officers' meetings and to perform such other duties as the state superintendent may direct.
The state superintendent may also appoint such clerks as shall be necessary
in carrying on the work of his department.
[1911, ch. 266, § 16; R. C. 1905,
§ 763; 1890, ch. 62, § 16; R. C. 1899, § 637; 1903, ch. 192.]

same

Laws 1909, ch. 216, § 4, provided that " the • • • superintendent of public in•
•
•
•
•
struction •
8 hall
receive an annual aalary of three thousand dollars, and shall reside at the capital of the state."
Appropriation, for clerk hire, see section 653f.

Article 2.— County Superintendent of Schools.
§ 1121. Election, term of office. There shall be elected in each organized
county, at the same time other county officers are elected, a county superintendent of schools, whose term of office shall be two years, commencing on
the first Mondav in January following his election, and until his successor ie
elected and qualified.
[1911, ch. 266, § 17; R. C. 1905, § 764; 1897, ch. 77;

R. C. 1899,

§ 638.]
Xonpurtisan nomination and election of county superintendent of schools, see sections

907-UU'J.

Provides for term of two years for county superintendent and any additional time
may elapse before qualification of successor. State
Fabrick, 16 N. D. 94, 112

which
N. W.

74.
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Word "elected"
cumbent

Jennesa

§§ 1121-1127

as used in this section signifies election oi qualified successor to
Clark, 21 N. D. 150, 129 N. VV. 357, Ann. Ca*. 1913B, G75.

in-

v.

No

person shall be deemed qualified for the office
of county superintendent in any county, who is not a graduate of some
reputable normal school or higher institution of learning, or does not hold at
least a second grade professional certificate, and who has not had at least two
years' successful experience in teaching, one year of which shall have been in
§ 1122. Qualifications of.

r

this state.
[1911, ch. 266, § 18. J
County auditor will not be prohibited from placing upon ballot name of one who was
nominated as candidate for olliec of superintendent of schools, at suit of elector of hig
party on ground that such candidate would be ineligible. State ex rel. Ochsenreiter v.
Blepen, 26 S. D. 106, 12S N. \\\ 488.

The county superintendent of schools shall have
§ 1123. General duties.
the general superintendence of the common schools in his county, except those
in districts which emplov a city superintendent of schools.
[1911, ch. 266,
§ 19 R. C. 1905, § 7C5 1890, ch. 62, § 20 R. C. 1899, § 639.]
;

;

;

Schools in special districts are not to be considered in computing salary of county
superintendents. Dickey County v. Hicks, 14 N. D. 73, 103 N. W. 423.

§ 1124. General duties, visits. He shall visit each common school at least
once each year and carefully observe the condition of the school, the mental
and moral instruction given, the methods of teaching employed by the teacher,

the teachers' ability, and the progress of the pupils. He shall advise and
direct the teachers in regard to the instruction, classification, government and
discipline of the school and the course of study. He shall keep a record of
such visits and by memoranda indicate his judgment of the teachers' ability
to teach and govern, and the condition and progress of the school, which
shall be open to inspection by any school director.
[1911, ch. 266, § 20; R. C.
1905, § 766; 1890, ch. 62, § 21 R. C. 1899, § 640.]
He shall carry into
§ 1125. General duties, blanks, teachers' meetings.
effect all instructions of the superintendent of public instruction given within
his authority. He shall distribute to the proper officers and to teachers all
blanks furnished him by such superintendent, and needed by such officers and
teachers.
Acting under the instructions of the superintendent of public
instruction, he may convene the teachers of his county not to exceed one
Saturday in each month during which the public schools are in progress, or
if the distance is too great he may convene the teachers of two or more districts in each of the several portions of his county in county or district meetings, for professional instruction and for such other work as may be approved
by the superintendent of public instruction. Each teacher shall attend the
full sessions of such meetings when required, and participate in the exercise
thereof, or forfeit one day's wages for each day's absence therefrom, unless
such absence is occasioned by sickness of the teacher or others to whom his
attention is due; but when, on account of distance or otherwise, it would
impose a hardship upon any teacher to attend, or would cause such teacher
to neglect his school, the county superintendent may excuse such teacher from
attendance. [1911, ch. 266, § 21; R. C. 1905, § 767; 1897, ch. 75; R. C. 1899,
;

§

641]

§ 1126. Meetings with school officers. He may arrange for meetings with
school officers at designated times and places, due notice of which has been
given, for the purpose of inspecting the district records and instructing in
the manner of keeping the same, and of preparing the reports of district
officers.
He shall visit the officers of the several school districts as often as
may be necessary to secure the correct keeping of the records. [1911, ch. 266,
R.
22;
C.
1905, § 769; 1890, ch. 62, § 24; 1891, ch. 56, § 6; R. C. 1899, § 643;
§
1901, ch. 84; 1903, ch. 86, § 1.]
§ 1127. Annual meeting of school officers. He shall convene the members
and clerks of the school boards in his county, or such representatives of the
school officers of each district as the president or members of the school boards
18
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may

appoint, in case he or they cannot attend personally, for the purpose of
discussing plans and methods for the improvement and general care of the
schools; provided, further, such general meeting shall not occur more than
once in each year. [1911, ch. 266, § 23; R. C. 1905, § 769; 1890, ch. 62, § 24;
1891, ch. 56, § 6; R. C. 1899, § 643; 1901, ch. 84; 1903, ch. 86, § 1.]
§ 1128. Record of official acts. He shall keep a record of all his official acts,
and shall preserve all books, maps, charts and apparatus sent him as a school
officer, or belonging to his office.
He shall file all reports and statements from
teachers and school boards and shall turn them over to his successors in office.
He shall be provided with a seal by which his official acts may be authenticated.
[1911, ch. 266, § 24: R. C. 1905, § 768; 1897, ch. 75: R. C. 1899, § 642.1
§ 1129. Prepare maps. He shall, on or before the first day of April of each
year, prepare and furnish to the several assessors of the county a correct sectional map of their respective districts, showing the boundaries and names
or numbers of all school districts therein.
[1911, ch. 266, § 25; R. C. 1905,
§ 769; 1890, ch. 62, § 24; 1891, ch. 56, § 6; R. C. 1899, § 643; 1901, ch. 84;
1903, ch. 86. § 1.)
§ 1130. File lists. Immediately after the July meeting of the school boards,
the county superintendent shall file with the county auditor and the county
treasurer a list of the names of all persons chosen as presidents and clerks
of the several school boards in his county. [1911, ch. 266, § 26.)
He shall make apportion§ 1131. Apportionment of state tuition fund.
ment of the state tuition fund among the school corporations of the county,
as provided in this chapter.
[1911, ch. 266, § 27 R. C. 1905, § 773 ; 1890,
ch. 62, § 28: R. C. 1899. § 647.]
§ 11312. To decide questions of controversy. He shall decide all matters in
controversy arising in his county in the administration of the school law or
appealed to him from the decision of school officers or boards. An appeal
may be taken from his decision to the superintendent of public instruction,
in which case a full written statement of the facts, together with the testimony and his decision in the case shall be certified to the superintendent of
public instruction for his decision in the matter, which decision shall be final,
subject to adjudication or the proper legal remedies in the courts.
[1911,
ch. 266. § 29: R. C. 1905. § 770; 1890, ch. 62. § 25; R. C. 1899, § 644.]
the
administer
1133.
shall
have
power
Power
to
administer
oaths,
ne
to
§
oath of office to all subordinate school officers, and to witnesses and to examine
them under oath in all controversies pending before him arising in the administration of the school laws; but he shall not receive pay for administering such
oath.
[1911, ch. 266, § 30; R. C. 1905, § 771; 1890, ch. 62, § 26; R. C. 1895,

.

;

§ 645.1

§ 1134. Report delinquent teachers, when. He shall see to it that the pupils
are instructed in the several branches of study required by law to be taught
If any teacher
in the schools, as far as they are qualified to pursue them.
neglects or refuses to give instruction as required by law in physiology and
hygiene and the nature and effect of alcoholic drinks and other narcotics, the
countv superintendent shall promptly notify the secretary of the board of
examiners. [1911, ch. 266, § 31; R. C. 1905, § 774; 1890, ch. 62, § 29; R. C.
1899, § 648; 1905, ch. 106, § 1.]
§ 1135. Report to state superintendent. He shall, on or before the fifteenth
nay of September in each year, make and transmit a report to the superintendent of public instruction, containing such statistics, items and statements
relative to the schools of the county, as may be required by such superintendent. Such report shall be made upon and conform to the blanks furnished
by the superintendent of public instruction for that purpose. He shall not
be paid his salary for the last month of his official year until he presents to
the county commissioners the receipt of the superintendent of public instruction for such annual report.
[1911, ch. 266, § 32; R. C. 1905, § 775; 1897,
ch. 75

;

R. C. 1899,

§ 649.]
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§ 1136. Deputies.

How

appointed.

Salary.

§§ 1136-1140

In counties having

fifty

or

more schools, the county superintendent may appoint an office deputy, for
whose acts as such he shall be responsible, which deputy shall be entitled to a
salary equal to fifty per cent of the county superintendent's salary, provided,
that in counties having one hundred and fifty or more schools, the county
superintendent shall be allowed one deputy for each one hundred schools or
major fraction thereof under the supervision of said superintendent. Such
deputies shall be for the purpose of assisting the county superintendent in
visiting schools and in the general supervision of the educational work of the
county. They shall possess the qualifications of the county superintendent
of schools specified in section 1122 of this chapter and shall each receive a
salary of two hundred (200) dollars per annum in excess of that paid to the
office deputy.
[1911, ch. 266, § 33; R. C. 1905, § 777; 1897, ch. 75; R. C.
1899, § 652; 1903, ch. 88; 1905, ch. 100, § 2.]
Superintendents not custodians of funds or authorized to audit accounta of clerks
paid therefrom. State ex rel. Wiles* v. Heinrkh, 11 N. D. 31, 87 N. W. 734.
§ 1137. Salary and expenses. The county superintendent of schools shall
receive an annual salary equal to that paid to the register of deeds of his
county, which salary shall be paid monthly on the warrant of the county
auditor on the county treasurer, and in addition thereto he shall receive ten
cents per mile for the distance actually and necessarily traveled by him or
his field deputy in the discharge of his duties within the county and in
attt lulance at meetings of county superintendents called by the superintendent
of public instruction as provided by law. He shall at the end of every three
months inakc and furnish to the county commissioners an itemized statement
subscribed and sworn to of the distance so traveled in the discharge of his
duties, which shall be audited and ordered paid by the board of county
commissioners. [1911, ch. 266, $ 34 R. C. 1905, § 777 1897, ch. 75 R. C. 1899,
§ 652; 1903, ch. 88: 1905, ch. 100, § 2.]
Where the auditor has a discretion to exercise in bin official duties, mandamus will
not lie to cause him to act. State ex rel. Wiles v. Albriplit. 11 N. D. 22, 88 N. W. 734.
;

;

;

Countv superintendents-compensation. Wiles v. Mcintosh Countv, 10 N. D. 594, 88
N. W. 710.
Countv auditor is vested with discretion in issuing warrants for salaries of county
"State ex rel. Wilo* v. Albright. 11 N. D. 22, 88 N. W. 729.
Appropriation to create fund to pay clerks in county superintendent's office. State ax
Wiles v. Heinrich,
X. D. 31, 88 N. W. 734.
Schools in special districts are not to be considered in computing salary of county
superintendents. Dickey County v. Hicks, 14 N. D, 73, J 03 N. W. 423.
1138. Office postage and stationery. He. may provide for himself a suitofficers.

U

rel.

§

able office for the transaction of official business when not provided therewith
by the county commissioners, and such commissioners shall audit and pay his
reasonable accounts for the use and furniture of such office. They shall also
furnish him with all necessary books, stationery and postage. [1911, ch. 266,
§

35; R. C. 1905, § 776; 1897, ch. 75; R. C. 1899, § 651.]

Sections 28 and 35, chapter 266, Laws 1911 are identical. 8ection 28 was expressly
repealed by chapter 260, Laws 1913, without a general repealing clause, apparently
to get rid of the duplicate section for the reason that it was inadvertently misplaced.
§ 1139. Shall not absent himself from county. No county superintendent of schools
shall engage in aay profession or occupation, nor shall he absent himself from the
county or district for which he is elected, to engage in any occupation, profession or
pursuit during the term for which he is elected for such time and in such manner as to
interfere with the proper discharge of his duties as county superintendent of schools.
[1911, ch. 266, § 36; R, C. 1905, § 780; 1895, ch. 46, § 2; R. C. 1899, § 655.]

Ahttclb 3

— Common

School Districts.

a corporation. Each and every school district
this state now legally organized or which shall be organized hereafter
shall be and is hereby constituted a public corporation to be known and
of
County,
school district No
designated as
State of North Dakota, with its proper name or number inserted in the blank

m

§ 1140. Each school

district

27.'.
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space provided and with the name of the county inserted in the blank before
the word county; and in its own proper name, or number, as such corporation,
it may sue and be sued, contract, and be contracted with and may acquire,
purchase, hold and use personal and real property for school purposes or for
the purposes mentioned in this act [§§ 1105-1422] and may sell and dispose
of the same. [1911, ch. 266, § 37; R. C. 1905, § 784; 1890, ch. 62, § 35; R. C.
1899, § 658.]
H. C. 1905, sections 784-780 (for which sections 1140 and 1141 herein have beeu substituted) discussed and construed in State ex rel. Laird v. Gang, 10 N. D. 331, 87 N. W. 5.
Liability of school district or school corporation to action for damages from negligence.
37 L.R.A. 301.
Liability of district on paper executed by school district.
21 L.RA.(N.S.) 1078.

What

may be

organized into district school corporations.
this state shall organize into a*
effect of this act [sections 11051422], already organized into a school district upon being petitioned so to do
by at least one-third of the residents of such territory having the care and
custody of any child of school age provided, such territory shall consist of
not less, than one congressional township and shall have at least twelve thousand dollars in taxable property and at least ten children of school age
residing therein. [1911, eh. 266, § 38; R. C. 1905, § 786; 1899,- ch. 143; R. C.
§ 1141.

territory

The county commissioners of each county in
school district any territory not, at the taking

;

1899,

§ 660.]
Proviso as to cities of eight hundred inhabitants not constitutional.
All laws required
to have uniform operation.
Phimmer v. Borsheim, 10 K. D. 565, 80 X. W. 690.
Mandamus will lie to compel school board to maintain school, or provide transportation for children to some other school. Swenehart v. Strathman, 12 S. D. 313, 81 N. \V.
505.
Parol evidence admissible to show that contract sigqed by members of school board
was delivered upon unfullilled conditions. Manufacturers' Fur Co. v. Kremer, 7 S. D.
463, 64 N. W. 528.
Presumed in absence of a showing to contrary, that a board was authorized to change
location of building. Burkhardt v. School Twp., 9 S. D. 315, 69 N. W. 16.
Organization of civil township in 1906 did not have effect of altering boundary line*
of general school districts. State ex rel. Nicholson v. Ferguson, 23 N. D. 153, 134 N. W.

872

Duty of county commissioners and county superintendent to consolidate school districts
on receipt of proper petition is ministerial and may be enforced by mandamus. Stephens
Jones, 24 S. D. 97, 123 N. \V. 705.
Action of county commissioners and county superintendent of schools, in granting petifor segregation of territory of school district, and organization of new district
operated ipso facto to create distinct school corporation.
Farlev v. Lawton School Dist,
23 \. 1). 565. 137 N. \V. s:.'1.
V.

tion

§ 1142. When school corporations may be divided and attached to other
districts.
If a portion of any such school district having not more than ten
children of school age residing therein is separated from the other portion of
such district by any natural obstacle which practically prevents such children
from attending school in such other portion, the county commissioners of the
county may annex such portion so separated, to an adjoining school district,
and the portion so annexed shall constitute a part of such adjacent school
district.
If such adjacent district lies in another county, the county commissioners of the two counties may jointly make such annexation provided,
that whenever portions of a school district lie in different civil townships
there may be created therefrom two or more district school districts, when in
the judgment of such commissioners and the county superintendent, such
change can be made without detriment to the school or to the pupils therein,
and the division can be made by following the boundary line or lines of congressional townships, or the meander lines of the government survey. [1911,
ch. 266, § 39; R. C. 1905, § 788; 1890, ch. 62, § 39; R. C. 1899, § 662; 1901,
;

ch. 189.]

New school district formed from part of an old one not liable for a bonded indebtedLivingston v. School Dist., 9 S. D. 102, 68 N. W. 167; Fordhara
ness of old district.
v. Darlington School Twp., 6 S. D. 489, 81 N. W. 1128.

School Township
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County commissioners and superintendent may create new districts. School Dist. No.
v. Board of Com., 9 8. D. 291, 6S N. VV. 746 /.State v. Gang, 16 N. D. 33], S7 N. \V. 5.
Liability of territory annexed to school district to pav proportionate share of existing

debts.
27'L.R.A.(N.S.) 1147.
Effect of changing boundaries of school district on rights in real property.
26 L.R.A
'
(N.S.) 486.
may maintain quo warranto to test validity of organization of school district
21 L.R.A.( N.S.I

Who

'

§ 1143. Annexation of school districts. If a town or village not organized
into a special district is divided by a civil township line or if such town or
village is divided by any county line, the county commissioners of such county,
or the county commissioners of such adjacent counties acting in joint session,
as the case may be, may, when petitioned so to do by a majority of the voters
of each part of said town or village, annex one part of such town or village
to the adjacent school district which includes the other part of such town or
village and the part so annexed shall constitute a portion of such adjacent
district.
[1911, ch. 266, § 40; R. C. 1905, § 789; 1890, eh. 62, § 40; 1*91. ch. 56,
§ 9; R. C. 1899, § 663.J

Who may

petition in relation to school matter*.

Right to withdraw name from petition.

11 F..R.A.

4:i
I

L.R.A.(N.R.)

N*S.

)

29'.'..

372.

In
§ 1144. When civil townships may consolidate into school districts.
any county in this state, if a civil township, having less than fifteen persons
of school age residing therein, by reason of the irregular course of natural
boundary, contains less than twelve square miles of territory, it shall constitute a portion of the adjacent school district with which it has the longest

common boundary

line.
[1911, ch. 266, § 41 R. C. 1905. * 790; 1890, ch. 62.
§ 42; R. C. 1899, § 664.]
named. Each school district constituted or
§ 1145. School districts.
formed under the provisions of this article, shall be designated a school district
as distinguished from a civil township or congressional township, and shall
;

How

be named as follows: Each school district which consists of a civil township
shall be named "
School District of
County, State
of North Dakota," with the name of the civil township which constitutes the
districts inserted in the blank before the word " school," and the name of the
county in which it is situated inserted before the word " county." Each
school district which consists of territory not organized into a civil township,
but which has been named by a distinctive name shall have such distinctive
name inserted in the blank before the word 4< school." Each school district
consisting of territory not organized into a civil township which has no distinctive name shall be named " School District No
of
County, State of North Dakota," with its school purposes under the district
system at the taking effect of this act [§§ 1105-1422], the several school districts shall retain and be known by the number which they have respectively
at the time of the taking effect of this act and any school district hereafter
formed in any such county shall be known by the number next higher than
that of the highest pre-existing numbered district. [1911, ch. 266, $ 42; R. C.
1905,

§

791

;

1890, ch. 62, § 43; R. C. 1899, § 665.]

§ 1146. Boundaries, how changed. The board of county commissioners and
county superintendent of schools may change the boundaries of any school
district or consolidate two or more districts already organized if in their judgment such change is desirable or necessary upon being petitioned so to do by a
majority of the school voters residing in the districts whose boundaries will
be affected by such change. [1911, ch. 266, § 43; R. C. 1905, § 793; 1897,
ch. 75

;

R. C. 1899, § 667

;

1903, ch. 174.]

Action of county commissioners and county superintendent of schools, in granting
petition for segregation of territory of school district, and organization of new district,
operated ipso facto to create distinct school corporation. Farley v. Lawton School Dist.,
23 N. D. 565, 137 N. W. 821.
Remonstrance signed by school officers of district affected, acknowledging receipt of a
notice of proposed change in boundaries, is prima facie evidence that notice was duly
given. School Dirt. So. 56 v. School Dist. No. 27, 9 S. D. 336, 69 N. W. 17.
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Territory may be detached from independent school diRtrict in country and atUvhul
to another school district in adjoining countv.
Independent School Dist. No. 2 v. District No. 37, 20 S. D. 349, 100 X. W. 30S2.
Who may petition in relation to school matters. 43 L.R.A.(N.S.) 2'J3r
Rijjht to withdraw name from petition.
11 I..R.A. ( N.S. ) 372.

§ 1147. New common school districts. How organized. The hoard of county
commissioners and county superintendent may organize a new school district
from portions of school districts already organized, if in their judgment the
organization of a new district is desirable and necessary, upon being petitioned
so to do by at least a majority of the school voters residing in the districts,
whose boundaries will be affected by the organization of a new district, and
by at least three-fourths of the residents of the territory to be included in
the new district. No school district shall be organized under the provisions
of this section which shall have less than twenty thousand dollars assessed
valuation and shall have residing therein less than twelve children of school
age; provided, that when the districts from portions of which such new district is sought to be organized, lie in two or more adjoining counties, such
new district shall be organized by the concurrent action of the boards of
county commissioners and county superintendents of such counties; provided,
further, that action on such organization shall be taken only at the July
meeting of the county commissioners when petitioned by a majority of the
voters residing in each of the districts to be affected.
[1911, eh. 26*6. § 41.
§ 1148. Public notice given. Whenever the board of county commissioners
and county superintendent of schools shall be petitioned to organize a new
school district or to change the boundaries of districts already organized, the
county superintendent shall give public notice, for at least thirty days, to the
residents of the districts whose boundaries will be affected by the organization
of the new district, by mailing a notice to that effect to each school officer of
such districts, and by publishing the same in the official newspaper of the
county published nearest that district. [1911, eh. 266, § 45.]
§ 1149. Plats of school districts prepared by county auditor. Record. The
county auditor shall prepare a record or plat of his county showing the
boundaries, name or number of school districts in said county which record
shall remain on file in his office.
Whenever the boundaries of a school district are changed or a new school district organized ihe county auditor shall
make a record of the same. [1911, ch. 266, § 4G; R. C. 1905. § 795; 1890,

.

f

§ 47; R. C. 1899, § 669.]
All school districts, whether duly and
§ 1160. Legalizing irregularities.
legally organized under the provisions of statute, or not, which for one year
or more last past had a de facto organization, and also all school districts,
whether duly and legally organized under the provisions of statute or not.
which have heretofore attached or attempted to attach territory outside of
the limits thereof and adjacent to such district, and now included in the
territory comprising or exercising the powers of such school district, .are
hereby declared to be legally organized and are authorized to exercise all the
functions of school districts which have been duly and legally organized as
provided by statute, with the boundaries which they may have at the time of
going into effect, of this article, and all contracts and obligations of said districts and the acts of the officials thereof are hereby ratified and confirmed
so far as to give them the same validity which thev would have had if such
districts had be.n legally organized.
[1911, ch. 266, § 47; R. C. 1905, § 796;
1899, ch. 144; R. C. 1899, § 669a.]

ch. 62.

Article

4.

— Election

of Officers in

Common School

Districts.

§ 1151. Officers to be elected. On the first Tuesday in June of each year
there shall be elected one school director for the term of three years and on
the fiist Tuesday in June of each even numbered year a school treasurer for
the term f two years.
Such officers shall hold their respective offices from
<
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the second Tuesday in July following their election for the number of years
respectively for which they were elected, and until their successors are elected
and qualified.
At the first election for the organization of a new school
district there shall be elected at large for such school district three directors,
one to serve until the first annual election, one to serve until the second
annual election thereafter and one to serve until the third annual election
thereafter, and a school treasurer to serve until the annual election in the
next even numbered year and* until his successor is elected and qualified,
eh. 266. § 48; R. 0. 1905, § 797; 1890, ch. 62, § 48; 11. C. 1895, § 670;
r 1 ?m
1905, ch. 104, § 1.]
.

OUtcera of school district as public

§ 1152. Polling places,

how

The county superintendent

officers.

established.

17 L.TR.A. 247.

Appointment of election

officers.

each county shall, at least twenty-one days prior
to the first election in the new district, fix and designate some polling place
in each school district so located as to be convenient, for the voters of such
district, and shall appoint two persons to act as judges and two to act as
clerks of the election of such school officers; such judges and clerks shall be
qualified voters in their respective districts. The county superintendent shall
notify in writing such judges and clerks of their appointment, and of the
place fixed and designated as the polling place in their respective districts
and shall furnish them with the necessary blanks and poll books for such
election.
He shall also furnish one of such clerks with three notices of such
election specifying the time and place at which such election is to be held.
The officers to be elected and term of each which notices such clerk shall
post in three of the most public places in the district at least fourteen days
prior to such election.
The county superintendent shall fix the date and
perform such other duties as devolve upon him by the provisions of this
section for the first election in any school district hereafter formed under
the provisions of this chapter, and such election shall be called by the county
superintendent within thirty days after the formation of such school district.
[1911, ch. 266, § 49; R. C. 1905, § 798; 1897, ch. 75; R. C. 1899, § 671.]
in

-

Action of county commissioner* and county superintendent of schools, in jri'intinfc
petition for segregation of territory of school district and organization of new district,
operated ipso facto to create distinct school corporation. Farley v. I.awton School Uist.,
2.{ N. 1) 565, 137 N. W. 821.

At any election of school
§ 1153. Who qualified to vote or hold office.
officers in any school district in this state all persons who are qualified electors
under the general laws of the state and all women twenty-one years of age
having the necessary qualifications as to citizenship and residence required
of male voters by law, shall be qualified voters and shall be eligible to the
office of county superintendent of schools, school director, district treasurer,
school district clerk, or member of the board of education, or may be judge
or clerk of such election; provided, however, that the county superintendent
shall possess the educational qualifications named in section 1122.
[1911,
ch. 266, § 50; R. C. 1905, § 799; 1890, ch. 62, § 50; R. C. 1899, § 672.]

Kcsnitrv law as nftVetinsr right to vote applies onlv to males. Wagar v. Prindeville,
21 X. D. 345, 130 N. W. 224.
T? 2'it of women to vote in school election.
21 L.TC.A. r,f,2: 27 L.R.A. (N".S.) 522.
:

§ 1154. Hours polls open. At all elections for school district officers the
polls shall be opened at two o'clock p. m. and closed at five o'clock p. m.
[1911, eh. 266, § 51 R. C. 1905, § 800; 1890, ch. 62, § 52: R. C. 1899, § 673.]
At least fourteen days before the first
§ 1155. Notice of annual election.
Tuesday in June of each year the district school board of each school district
shall designate one polling place as convenient as possible to the voters of
such district at which such annual election shall be held, and shall cause
notice of such election to be posted in at least three of the most public and
Such notices shall be signed by the
conspicuous places within the district.
clerk or in his absence by the president of the district school board, and shall
;
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state the time and place of holding such election, and the officers to he elected
and their terras of office, and shall he substantially in the following form
Notice is hereby given that on Tuesday, the
day of June A. D. 19
,
an election will be held at
(here insert polling place) for the
purpose of electing
(here insert officers to be elected and term
eacli is to serve) for School District No
(llere
or for
insert name of school district). The polls will be opened at two o'clock p. m.
and closed at five o'clock p. m. of that day.
By order of School Board,
.

Signed
[1911, ch. 2G6, § 52; R. C. 1905, § 801; 1890, ch. 62, .§ 53; R. C. 1895, § 674;
1905, ch. 104, § 2.]
At such annual election any two of the directors
§ 1156. Judge's oath.
of the school district may act as judges and the clerk of the district school
board and one other person to be chosen by the voters present at the opening
of the polls, shall act as clerks.
The voters present at the opening
of the polls shall choose a person to fill any vacancy caused by the absence
Before
of either of such officers to act as judge or clerk of such election.
opening the polls each of the judges and clerks of election shall take
and subscribe the following oath or affirmation: " I do solemnly swear
(or affirm) that I will perform my duties as judge or clerk (as the case may
be) according to law and the best of my ability." Such oath or affirmation
may be administered by any officer authorized to administer oaths or by
either of the judges or clerks. Any school officer elected and qualified under,
the provisions of this chapter [sections 1105-1422] is authorized and empowered to administer any oath or affirmation pertaining in any manner to
school offices.
[1911, ch. 266, § 53; R. C. 1905, § 802; 1890, ch. 62, § 54;
R. C. 1899, § 675.]
1157.
Election,
how conducted, canvass of votes. Such election shall be
§
conducted and the votes canvassed as provided by law for general elections,
except as otherwise provided in this chapter [sections 1105-1422]. Immediately after the polls are closed the judges shall proceed to count and canvass the votes for each person voted for at such election for any office, and
the person receiving the highest number of votes for the office of director
shall be declared elected.
If the election results in a tie the district clerk
shall immediately notify in writing the parties having received such tie
votes, and a time shall be agreed upon by the parties, within three days
after the election, at which the election shall be decided in the manner that
may be agreed upon by the parties in the presence of the judges and clerks
of election, and a record of the proceedings shall be made in the records of
the district clerk. [1911, ch. 266, § 54; R. C. 1905, § 803; 1897, ch. 75; R. C.
1809, § 676.]
Decision of tie vote in the absence nf statutory provisions.

47 L.R.A.

H

5.14.

§ 1158. Certificate of election. The clerk of the school district shall within
five days after such election furnish each person elected to any district
office, a written notice of his election and of his duty to take the oath of
office as such officer on or before the second Tuesday in July following such
election. He shall also forward to the county superintendent within ten days
after such election, a certified list" of all the officers eleetrd thereat.
[1911,
ch. 266. § 55; R. C. 1905, § 804; 1890, ch. 02, § 56; R. C. 1895, § 677.]
office.
person
elected
the
office
1159.
of
Each
to
of
school
director
Oath
§
or district treasurer shall before entering upon the duties of his office take
and subscribe the oath prescribed in section 211 of the constitution, which
oath shall be filed with the clerk of the school district board.
[1911, ch.
266, § 56; R. C. 1905, § 805; 1890, ch. 62, § 57; R. 0. 1895, § 678.]
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Article

5.

—

§§ 11G0-1165

Organization Meetings and Duties of Common School Officers.

The school board shall meet annually on
§ 1160. Organization, clerk.
the second Tuesday in July and organize by choosing one of the members
president, and a competent person, not a member of the board, clerk, who
shall hold office during the pleasure of the board.
[1911, ch. 266, § 57; R. C.
1903, § 807; 1890, ch. 62, § 60; R. C. 1899, § 680.]
§ 1161. District school board quorum. The three school directors in each
school district shall constitute the district school board.
majority of the
board shall constitute a quorum and the agreement of a majority shall be
necessary to the validity of any contract entered into by the board.
[1911,
eh. 2(56, § 58 R. C. 1905, § 806; 1890, ch. 62, § 59 R. C. 1899, § 679.]
§ 1162. Meetings of board. Fees. The board shall, on the second Tuesday
in January, April, July. and October of each year, hold regular meetings for
the transaction of business at such hour and place as may be fixed by the
board.
special meeting may be held upon the call of the president or the
other two members. Written notice of the time and place of any special
meeting shall be given to each member of the board at least forty-eight hours
before the time of such meeting. Each member of the board shall be paid
the sum of eight dollars per annum, less two dollars for each regular meeting
which he fails to attend; provided, that in any common school district which
contains a graded school of three or more departments the board shall hold
regular meetings for the transaction of business on the second Tuesday of
each month at such time and place as may be fixed by the board, and in such
districts the members of the board shall receive a compensation of one dollar
for each meeting attended provided, further, the members and clerks receive
ten cents a mile for the distance necessarily traveled in attending general
meetings of school officers convened by the county superintendent and also a
salary of two dollars, but the total sum of such salary and mileage shall not
exceed seven dollars for each officer at any one meeting. [1911, ch. 266, § 59;
R. C. 1905, § 808; 1890, ch. 62, § 61 R. C. 1899, § 681; 1901, ch. 84, § 2; 1903,
ch. 86, § 2: 1905, ch. 102.]

A

;

;

A

;

;

Mandamus

will not lie to control action of school officers in
Heintr v. Moulton. 7 S. D. 272. 64 N. W. 135.

discretionary matters.

§ 1163. Duties of the president. The president shall preside at all meetings
of the board, and shall perform such duties as usually pertain to such office,
and in accordance with the customary rules of order. In his absence a president pro tempore shall preside. The president shall perform such other duties
as are prescribed in this chapter.
[1911, ch. 266, § 60; R. C. 1905, § 809;
1897, ch. 62, § 62; R. C. 1899, § 682; 1901, ch. 84, § 3; 1903, ch. 86, § 3.]
§ 1164. Duties of clerk. Compensation. The clerk of the board shall keep
an accurate record of all proceedings of the board, give or post all notices,
make out all reports and statements and perform all other duties required
by law or by the board. He shall receive such compensation as shall be fixed
by the board, not less than ten dollars for one school and five dollars for each
additional school in his district provided, that such salary shall not exceed
fifty dollars in any one year; provided, further, that the clerk shall receive
such additional compensation for taking the annual school census as the
;

may allow. [1911, ch. 266, § 61 R. C. 1905, § 810; 1897, ch. 75; R. C.
1S99. § 683.]
How approved. Vacancy. How filled. The
§ 1165. Treasurer's bond.
school treasurer shall on or before the second Tuesday in July following his
-lection and before entering upon his duties, give a bond to the school district
conditioned for the honest and faithful discharge of his duties and that he
will render a true account of all funds and property that shall come into his
hands and pay and deliver the same according to law. Such bonds shall be
n such siim as may be fixed by the board but not less than double the sum
to conic into his hands in any one year as nearly as may be ascertained, which
bond shall be signed by two or more sufficient sureties, to be approved by the
board

;

<

r
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school board. In case the school board neglects or refuses to approve the
bond of such treasurer and the sureties thereon, such treasurer may present
the same to the county superintendent and serve notice thereof upon the board
and due proof of such notice being made to the county superintendent, he
shall, unless good cause for his delay appears, proceed to hear and determine
the sufficiency of the bond and the sureties thereon, and may approve or
disapprove the same as the facts warrant. In case of a failure to elect a
successor to any school treasurer at the expiration of his term of office, the
said treasurer holds over and he shall be required to give a new bond, within
ten days after notice by the board. In case of a failure so to do, a vacancy
shall be deemed to exist in said office and shall be filled as provided by law.
In case a vacancy occurs in the office of the school treasurer, it shall be
the duty, of the county treasurer of the county wherein such school district
is located, upon being notified by the county superintendent .or clerk of such
school district that such vacancy exists, to perform the duties of treasurer
of such school district until the vacancv is duly filled.
[1911, ch. 266, § 62:
R. C. 1905, § 811; 1890, ch. 62, § 64; R. C. 1899, § 684.1
School treasurers must now be bonded in the state bonding department as required in
section 103.

When additional bonds required. Whenever the amount in the
hands of the treasurer or subject to his order exceeds two-thirds of the penal
sum of his bond or when in the judgment of the board or of the county superintendent the security on such bond is impaired, the board or county superintendent shall require an additional bond. If the treasurer fails for twenty
days to give such additional bond, the office shall be declared vacant and the
vacancy shall be filled as provided by this chapter [section 1324 herein].
§ 1166.

(1911, ch. 266, § 63; R. C. 1905, § 812; 1890, ch. 62, § 65; R. C. 1899, § 685.]
See note to section

1

105.

Premiums. How paid. Every person hereafter
§ 1167. Surety bonds.
elected to the office of district treasurer within the state of North Dakota, shall
be, and is, hereby required to give an official bond in a penal sum to be fixed
by the board of directors, which bond shall not be in a less penal sum than
double the amount of money likely to come into his hands in any one year,
and such board may by resolution require that such bond shall be executed
by some responsible fidelity or surety company authorized and qualified to
do business in the state of North Dakota, and subject to approval as provided by law; provided, further, if a surety bond is given it shall be for a
sum fixed by the board of directors. The amount of premiums for such surety
or fidelity bond shall be audited bv the board of directors and paid out of
the general fund of the district. [1911, ch. 266, $ 63$ R. C. 1905, § 813; 1901,
;

ch. 187.]
See note to section 1165.

§ 1168. School funds. How paid out. The school treasurer shall keep such
account and make such reports as are required of him by law. He shall pay
no money out of the funds in his hands except upon the warrant of the school
board, signed by the president and countersigned by the clerk. He shall pay
all warrants properly drawn and signed when presented, if there is any
monev in his hands or subject to his order for their pavment. [1911, ch. 266,
63*' R. C. 1905,
§
§ 814; 1890, ch. 62, § 66; 1891, ch! 56, § 11; R, C. 1895.
:

§ 686.]

§ 1169. Warrants to be endorsed when no funds to pay. When a school
warrant is presented to the district treasurer for payment and there
no money in his hands or subject to his order belonging to the proper
fund for the payment of such warrants, he shall indorse on such warrant,
4
and not
day of
presented for payment this
, 19 . .
paid for want of funds," and shall sign such indorsement and indorse the
44
balance
part
payment
of
the
such warrant,
sum on the warrant and add
he shall make such part payment and indorse the sum on the warrant and
district
is

4

,
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add balance not paid for want of funds,' " signing the same. He shall
keep a correct register of all warrants so presented and indorsed. Each
warrant thus presented and indorsed shall draw interest on the amount
unpaid at a rate not to exceed seven per cent per annum from the date of
such presentation and indorsement until paid; provided, that when there
shall come into the hands of the treasurer or suhject to his order, money
applicable to the payment of any warrant which has been so presented and
registered, he shall notify in writing by mail, the drawee of such warrant at
his last known place of residence, to present such warrant for payment, and
interest shall cease upon every warrant ten days after such notice shall have
been sent, and such money shall be held for the payment of such warrant.
[1911, ch. 266, § 64; R. C. 1905, $ 815; 1890, ch. 62, § 67; 1891, ch. 56, § 12;
R. C. 1899, § 687; 1903, ch. 83, § i.l
§ 1170. Warrants, what to specify. Each warrant drawn by the clerk or
the board on the district treasurer must specify the purpose for which it is

drawn, the fund on which it is drawn and the person to whom payable; and
no warrant shall be issued except for indebtedness incurred prior to its issue.
[1911. ch. 266, § 65; R. C. 1905, § 816; 1890, ch. 62, § 68; 1891, ch. 56, § 13;
R. C. 1899. § 688.1
§ 1171. Oaths and bonds. Where to be filed. All official oaths and bonds
of school district officers shall be filed with the district clerk, who shall immediately certify to the county superintendent the fact of such oaths and bonds
being filed. Said clerk shall file school treasurer's bond with the county auditor after such bond has been approved by the district school board, as provided
in this chapter [sections 1105-1422].
In case of the breach of any of the conditions of the treasurer's bond, the board, through its president, and in case of
his refusal so to do, the county superintendent, shall cause an action to be commenced and prosecuted thereon in the corporate name of the district, and any
money collected for the district shall be paid to the district treasurer and
any money collected for fines shall be paid into the county treasury and be
credited to the general school fund of the state. If the board and county
superintendent both fail or refuse to bring such action, any taxpayer in the
district may commence and prosecute such action, and the necessary expense
thereof shall be paid out of the district treasury unless otherwise ordered by the
court. [1911, ch. 266, § 66; R. C. 1905, § 817; 1897, ch. 75; R. C. 1899, § 689.]
§ 1172. Salary of school treasurer, the school treasurer shall be paid for
his services such sum as shall be fixed by the board not less than five nor
more than twenty-five dollars per annum. [1911, ch. 266, § 66$; R. C. 1905,
§ 818; 1890, ch. 62, § 70; R. C. 1899, § 690.]

Article 6.— Powers and Duties of Common School Boards.
§ 1173. General powers. The district school board shall have the general
charge, direction and management of the schools of the district, and the care,
custody and control of all the property belonging to it, subject to the provisions of this chapter; provided that in the employment of teachers, no person related by blood or marriage to any member of the district board shall be
hired without the unanimous consent of the board.
[1911, ch. 266, § 819;
1890, ch. 62, § 71; R. C. 1899, § 691.]
Contract with members of school board as individuals may be enforced. Western Pub.
Co. v. Rachman, 2 S. D. 512, 51 N. W. 214; Western Pub. Co. v. Murdick, 4 S. D. 207, 56
N. W. 120. 21X.R.A. 671.
School board raav not remove school house from where it baa been located by majority
electors.
Graves v. Jasper School Twp., 2 S. D. 414, 50 N. W. 004.
In absence of showing to contrary honrd presumed to have authority to remove school
house. Burkhardt v. School Twp., 9 S. D. 315, 69 N. W. 16.
Power of board to appoint officer or make contract for term extending beyond its own
term. 29 L.R.A.fX.S.) 652.
Ratification by school district of unauthorized contract.
20 L.R.A. 136.
Personal liability of school officer on contract in excess of his authority. 23 L.R.A.

vote of

(NA)

428.
of school officials to act as determined by place of performance.
as :j

Power

33 L.R.A
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§ 1174. Power to establish, schools. It shall organize, maintain and conveniently locate schools for the education of children, of school age within
the district, and change or discontinue any of them as provided by law.
[1911, ch. 266, § 68; R. C. 1905, § 820; 1890, ch. 62, § 72; R. C. 1899, § 692.]
§ 1175. Repairs, fuel and supplies. It shall make all necessary repairs to
school houses, outbuildings and appurtenances, and shall furnish fuel and all
necessary supplies for the schools and provide for janitor service. [1911, ch.
266, § 69 R. C. 1905, § 821 1890, ch. 62, § 73; R. C. 1899, § 693.]
§ 1176. Furniture, maps, register, school library. The district school board
shall, with the approval of the county superintendent of schools, furnish to
each school all necessary and suitable furniture, maps, charts, globes, blackboards, and other school apparatus, including any dictionary which is recognized as a standard authority.
The school register and all school blanks
used shall be those furnished by the state department of public instruction.
It shall appropriate and expend each year not less than ten dollars ($10.00),
or more than twenty-five dollars ($25.00) for each schoot-of the district for
the purpose of school library, to be selected by the school board and the
teacher, from any list of books authorized by the superintendent of public
instruction, and furnished by him to the countv superintendent for that
purpose. [1913, ch. 264; 1911, ch. 266. § 70: R. C. 1905, § 822; 1890, ch. 62,
§ 74: 1891, eh. 56, § 14; R. C. 1895, § 694; 1903, ch. 83, § 2.]
§ 1177. Care of library. Librarian. It shall have the care and custody
of the library and may appoint as librarian any suitable person, including
one of their number, but whenever practicable, the library shall be kept in
the school house and always so when school is in session. It shall make rules
to govern the circulation and care of the books while in the hands of the
pupils or other persons, subject to the general rules as may be prescribed
by the state superintendent of public instruction, and may impose and collect
penalties for injuries done to any book by the act, negligence or permission
of the person who takes the same or while in his possession, but no book
shall be loaned to any person not a resident of the district.
It may at any
time temporarily exchange any part or all of its library with any other
district or persons, so far as different books may be obtained, but each district
It may at any time
shall recall its books before the close of the school term.
accept donations of books for the library, but it shall exclude therefrom all
books unsnited to the cultivation of good character and good morals and
manners, and no sectarian publications, devoted to the discussion of sectarian
differences and creeds shall be admitted to the library.
It shall be held
accountable for the proper care and preservation of the library, and shall
report annually to the county superintendent all library statistics which
may be required by the blanks furnished for that purpose by the superintendent of public instruction. [1911, ch. 266, § 71 R. C. 1905, § 822; 1890,
ch. 62, § 74: 1891, eh. 56, § 14; R, C. 1895, § 694; 1903, ch. 83, § 2.]
How employed. Salaries. It shall employ the teachers
§ 1178. Teachers.
of the school district and may dismiss a teacher at any time for plain violation
of contract, gross immorality or flagrant neglect of duty. No person shall
be permitted to teach in any public school who is not the holder of a teacher's
certificate or a permit to teach, valid in the county or district in which such
school is situated, and every contract for the employment of a teacher must
be in writing and such contract must be executed before such teacher begins
to teach in such school provided, that no teacher holding a valid certificate
shall receive less than forty-five dollars per month. Nothing in this section
sh;ill he construed to mean that teachers holding the same grade certificate
must necessarily receive the same salary. [1911, ch. 266, § 72; R. C. 1905.
5 823; 1890. ch. 74, § 75; 1891, ch. 56, § 15; R. C. 1895, § 695; 1905, ch. t00.
;

;

;

;

:

§ 5.]

An

amoiidiiH'nt of this section

was vetoed

in

Laws

1913, ch. 316, p. 476.
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Contract with teacher not holding certificate, void. Hardy v. Purington. 6 S. D. 3S2,
61 N. W. 158; Hosmer v. School District, 4 N. D. 107, 59 N. W. 1035, 50 A. vS. R. 639. 25
L.R.A. 383; Goose River Bank v. School Township, 1 N. D. 26, 44 N. W. 1002, 26 A. 8.
R. 605.
Power of trustees to hire teacher for period extending beyond their own term. 16
L.R.A. 257; 29 L.R.A.(NJS.) 657.
Effect of contract by teacher without license or certificate of qualification.
12 L.R.A.
(N.S.) 614; 42 L.R.A.(N\S.) 412.
Privilege of school superintendent or other officer in reporting to school authorities on
character of teacher. 30 L.R.A.(N.»S.) 200.

§ 1170. Pupils from other districts. It shall have the power to admit to
the schools in the district, pupils from other districts when it can be done
without injuring or overcrowding such schools, and shall make regulations
for their admission and the payment of their tuition. It shall have the power
to arrange with the board of another district for sending to such district
such pupils as can conveniently be taught therein, for paying their tuition,
and for arranging and paying for their transportation to and from the school
in such district and when petitioned by a majority of the voters of a district
it shall be the duty of the board of any district to arrange for sending to such
district such pupils as can conveniently be taught therein, for paying their
tuition and for arranging and paying for their transportation to and from
the school in such district. It shall have the power to admit to the schools
in the district, pupils residing in unorganized territory adjacent to the district, and to arrange with the parents or guardian of such pupils for paying
their tuition; but in no instance shall a board refuse privileges to or collect
tuition from pupils residing in such adjacent unorganized territory, if the
parents of such pupils are property holders in the district and pay taxes. It
shall also have the power to make proper and needful, rules for the assignment and distribution of pupils to and among the schools in the district, and
their tran sfer from one school to another.
[1911, ch. 206, § 73; R. C. 1905,
§ 824; 1899, ch. 84; R. C. 1899, § 696; 1903, ch. 83, § 3.]
;

Validity of statute giving nonresident of school district right to attend school without
charge.
24 L.R.A.(K.S.) 1104.
Power of school authorities to require attendance at particular school as affected by
location, accessibility or distance.
22 L.R.A.(N.S.) 584.

§ 1180. Rules. Suspension of pupils. It shall assist and co-operate with
teachers in the government and discipline of the schools, and may make
proper rules and regulations therefor. It may suspend or expel from school
any pupil who is insubordinate or habitually disobedient, but such suspension
shall not be for a longer period than ten days nor such expulsion beyond the
end of the current term of school. [1911, ch. 266, § 74; R. C. 1905, § 825;
1890, ch. 62, § 77: R. C. 1899, § 697.]
Exclusion of children from public schools, causes

for.
65 Am. St. Rep. 330.
7 L.R.A.(N.S.) 352.
affiliation with secret society.
3 L.R.A.
of school authorities over pupils while outside of school grounds.
(N.S.) 496.
Right of school authorities to control pupils when going to and from school. 62 L.R.A.
160.
Right to exclude, suspend or expel pupils for misconduct of themselves or parents. 41
593.
Separate schools for colored children. 14 L.R.A. 581.
Right of educational, charitable or religious institution to exclude person on account
of race or color. 24 L.R.A.(NjS.) 447.

Forbidding student's

Power

LRA.

§ 1181. Branches of study. Subject to the approval of the county superintendent, it shall have power to determine what branches, if any, in addition to those required by law shall be taught in any school of the district.
[1911, ch. 266, § 75; R. C. 1905, § 826; 1890, ch. 62, I 77; R. C. 1899, § 697.]
Power of legislature to prescribe subjects to be taught in public schools. 47 L.R.A.
(N.S.) 200.
Religious exercises or instruction in public schools.

16 L.R.A.(N.S.) 860.

§ 1182. Tax levy. Notice to county auditor. It shall Jiave power to levy
upon the property in the district a tax for school purposes of not exceeding
thirty mills on the dollar in any year, which levy shall be made by resolution
285
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of the board prior to the twentieth day of July. The clerk shall immediately
thereafter notify in writing the county auditor of the amount of tax so levied.
It shall not have power to abate or reduce the amount of tax so levied after
the county auditor has been notified of the amount of such levy.
[1911, ch.
266, § 76; R. C. 1905, § 827; 1890, ch. 62, § 79; 1891, ch. 56, § 16; R. C. 1899,
§ 699.]

§ 1183. When school houses can be used for other purposes. It may permit
a school house, when not occupied for school purposes, to be used under careful
restrictions for any proper purpose, giving equal rights and privileges to all
religious denominations or political parties, but for any such use or privilege*
it shall not be at any cost for fuel or otherwise to the district.
Nor shall any
furniture which is fastened to the floor be removed, and whoever removes any
school furniture for any other purpose than repairing the same or for repairing
the school room, shall be guilty of a misdemeanor and shall be fined not less
than five nor more than ten dollars for each offense. All fines imposed and
collected under the provisions of this section shall be paid into the general
school fund of the state. [1911, ch. 266, § 77; R. C. 1905, § 828; 18!>0, ch. 62.
§ 80; R. C. 1899, § 700.]
Use of school buildings for private purpose. 33 L.R.A. 118.
Use of public school building or other school property for other than school
31 L.R.A. (N.S.) :>sS.

purpose.

§ 1184. School houses and Bites, how determined. Whenever in the judgment
of the board it is desirable or necessary to the welfare of the schools in the
district, or to provide for the children therein proper school privileges «»•
whenever petitioned to do so by one-third of the voters of the district, the
board shall call an election of the voters in the district at some convenient
time and place fixed' by the board, to vote upon the question of the selection,
purchase, exchange or sale of a school house site, of the erection, removal or
sale of a school house.
Said election shall be conducted and the votes canvassed in the same manner as at the annual election of school officers. [1911,
ch. 266, § 78; R. C. 1905, § 829; 1897, ch. 75; R. C. 1899, § 701.]
Sutliciencv of description of school house site, selected bv voters of school district.
Petersburg School Dist, v. Peterson, 14 N. 1). 344, 103 N. W.*75«.
School house can only be moved bv majority voto of electors. Graves v. Jasper School
Twp., 2 S. D. 414, 50 N. W. 904; Farmers' Nat. Bank v. School Dist., 6 D. 253, 42 X. W.
767.

Statutory restrictions as to

site of school building's.

41 L.R.A.( N.S.I

1024.

§ 1185. Election, how called. Plans. How prepared. Three notices of the
time, place and the purpose of such election shall be posted in three of the
most pitblie places in the district at least fourteen days prior to such meeting.
If a majority of the voters present at such meeting shall by vote select a school
house site or shall be in favor of the purchase, exchange or sale of the school
house, as the case may be, then the board shall proceed to carry out the
decision of the voters of the district, provided it shall require a vote of twothirds of the voters present and voting at such meeting to order the removal
of the school house, and such school house so removed cannot again be removed
within three years from the date of such meeting; and further, if the question
of removing the school house fails to carry, then the question of removing such
school house cannot again be raised within one year; provided, further, that
whenever a school house is to be purchased, erected or constructed in a common
school district, the school hoard shall consult with the county superintendent
of schools and the county superintendent -of health with regard to plans providing for the proper construction, lighting, heating and ventilating; provided, further, that it shall be the duty of the state superintendent of public
inst uetion to furnish plans for school houses of one and two rooms that will
he in a cord with the best ideas pertaining to heating, lighting, ventilation
and c< !!••»• sanita-y. requirements; provided, further, that school boards and
trident* shall secure from a competent carpenter or architect
c^
Vte vpcciiit jitirns and blue prints for plans furnished by the state superincnii
v

*

i
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tendent of public instruction, or approved plans that may be furnished by said
carpenter or architect, at a cost not to exceed twenty-five dollars for a one
room school house and forty dollars for a two room school house. A cop}' of
such plans and specifications shall be filed in the office of- countv superintendent. [1911, ch. 266, § 79 R. C. 1905, § 829 1897, ch. 75 R. C. 1899, § 701.]
Must be located according to statutory requirement. Farmers' National Bunk v.
School District, 6 N. IX 235, 42 N. W. 767.
Can only be removed by majority vote. Graves v. School Twp., 2 S. D. 414, 50 N.
W. 9ft 1.
§ 1186. County board of health. Whenever the county superintendent of
schools shall report to the county board of health that a school house or any
school out-building is in an unsanitary or unsafe condition, or that any of tinpupils or any person of school age is alleged to be defective in mind or body,
it shall be the duty of the said board to investigate the report without delay
and to direct the school board or a person in charge of the alleged defective
building to take such action as shall seem to be for the best interests of the
persons immediately concerned. [1913. ch. 263; 1911, ch. 266, § SO.]
§ 1187. School house sites, how obtained and maximum area allowed. The
school board of any school district may take in the corporate name thereof
any real property not less than two acres, nor exceeding five acres in area
chosen as a site for school house, as provided in this chapter, and may hold
and use such tract for school purposes only. It shall secure good title to any
and all of the school sites in the district, and cause the same to be recorded
in the office of the register of deeds.
It shall be the duty of the state's
attorneys to pass upon the title to any school site before the deed thereof is
recorded. Should the owner of such real property refuse or neglect to grant
and convey such site a site for a school house may be obtained by proceeding in
eminent domain, as provided in the Code of Civil Procedure. If this site so
selected is not used for the purpose for which it is taken for two successive
years it shall revert to the original owner or his assigns upon payment of
the sum originally paid by the school district. If such owner or his assigns
neglects or refuses to make such repayment, for one year after the demand
therefor bv the board such site shall be the property of the district.
[1913,
ch. 265; 1911, ch. 266, § 81 R. C. 1905, § 830; 1890, ch. 62, § 82; R. C. 1895,
;

;

;

;

§ 702.]

Taking of property for common schools as n public purpose. 22 L.R.A.(N.S.) 169.
§ 1188. Schools to be organized on petition. If a petition signed by the persons charged with the support and having the custody and care of nine or more
children of school age, all of whom reside not less than two and one-half miles
from the nearest school, is presented to the board, asking for the organization
of a school for such children, the board shall organize such school artd employ a
teacher therefor, if a suitable room for such school can be leased or rented at
some proper location not more than two and one-half miles distant from the
residence of any one of such children, and if no suitable room for such school
can be leased or rented, the board shall call a meeting of/ the voters of the
district for the selection and purchase or erection of a school house, as provided
for in section 1185. If at such meeting no such site is selected or if it is not
voted to erect or purchase a school house for such school, the board shall
select and purchase a school house site and erect, purchase or move thereon
a school house at a cost of not more than twelve hundred dollars for such
school house and furniture therefor; provided, that the provisions of this
section shall not apply in instances where schools have been consolidated
in accordance with the provisions of section 1190.
[1911, ch. 266, $ 82: R. C.
1905. 5 831 1890. ch. 62, § 83 1891, ch. 56, § 18 1899. ch. 81 R. C. 1899, § 703.1
§ 1189. School terms, how arranged anl when discontinued. The district
board shall determine and fix the length of time the schools in the district
shall be taught each year, and when each terra of school shall begin and end.
It shall so arrange sueh terms as to accommodate and furnish school privileges
:

;

;

;
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equally and equitably to pupils of all ages; provided, that every common
school shall be kept in session for not less than seven months in each school
year provided, further, that any school may be discontinued when the average
attendance of pupils therein for ten consecutive days shall be less than four,
and all contracts between school boards and teachers shall contain a provision
that no compensation shall be received by such teacher from the date of such
discontinuance, if proper and convenient school facilities be provided for the
pupils therein in some other school.
[1911, ch. 266, § 83; R. C. 1905, § 832;
1899, ch. 81 R. C. 1899, 6 704; 1903, ch. 83, § 4.]
;

;

Contract between school board and teacher is not void merely because, at date of
contract, teacher did not hold teacher's certificate, fichafer v. Johns, 23 N. D. 503, 48
L.R.A.(NjS.) 411. 137 X. W. 481.
Separate schools for colored children. 14 L.R.A. 581.
Right of educational, charitable or religious institution to exclude person on account of
race or color. 24 1..K.A. (N.S. 447.
)

Conveying pupils. The district board may call, and,
petitioned by one-third of the voters in the district, shall call an election
to determine the question of " conveying pupils at the expense of said district to and from schools already established, " or " of consolidating two or
more schools, and of selecting a site and erecting a suitable building, or of
making suitable additions to buildings already erected, to accommodate the
pupils of schools to be vacated." Said elections shall be conducted, both as
to notices and as to manner of canvassing the votes, in the same manner as the
annual school election. If a majority of the votes cast at such election are in
favor of conveying the pupils at the expense of the district to and from schools
already established or of consolidating two or more schools and of providing
a suitable building for the accommodation of the pupils of vacated schools,
then the board shall make all necessary arrangements to carry out the decision
of the district. The board shall arrange for the transportation of pupils to
and from such schools. It shall establish routes of travel, adopt rules and
regulations for such transportation, and shall contract with responsible parties
for such transportation. Provided, that whenever the school board of a district in which a consolidated school is established is unable to make suitable
arrangements for the transportation of pupils to and from school, said transportation shall be provided according to the provisions of section 1342. [1913,
ch. 253; 1911, ch. 266, § 84; R. C. 1905, § 832; 1899, ch. 81; R. C. 1899, § 704;
§ 1190. Consolidation.

if

1903, ch. 83, § 4.]

Duty of public to furnish free transportation to pupils. 37 L.R.A. (N.S.) 1110.
Riirlit to use school money for transportation of pupils.
38 L.R.A.(N.S.) 710.
§ 1101. Additional school time. If a majority of the patrons of any school
averaging eight or more pupils in daily attendance for a period of three months
immediately prior to the date of filing the petition with the clerk of the district board, shall petition the board to continue such school for an additional
time, the board shall continue such school for that length of time if there are
funds in the treasury sufficient for that purpose. [1913, ch. 266; 1911, ch. 266,
§ 85; R. C. 1905, § 833; 1890, ch. 62, § 85: R. C. 1899, § 705.]
How established and controlled. In any
§ 1192. District high schools.
district containing four or more schools, and having an enumeration of sixty
or more persons of school age residing therein the board may call, and if
petitioned so to do by ten or more voters in the district, shall call a meeting of
the voters of such district, in the manner prescribed in section 1185 to determine the question of establishing a district high school. If a majority of the
voters at such meeting vote in favor of establishing such high school, the
meeting shall further proceed to select a site therefor, and to provide for the
erection or purchase of a school building or for the necessary addition to
some school building therefor. Thereupon the board shall erect or purchase a
building or make such addition for such high school, as shall be determined
at such meeting and shall establish therein a district high school containing one
or more departments, and employ teachers therefor. [1911, ch. 266, § 86; R. C.
1 905, § 834 ; 1890, ch. 62, § 86
1891, ch. 56, § 19; R. C. 1899, § 706 1903, ch. 85.]
;

;
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§ 1183. Length of term. Such high school shall be kept in session for such
time each year, not less than four months, as the board may determine. The
board shall, subject to the approval of the county superintendent, grade such
high school, and prescribe the studies to be pursued therein, and shall have the
same management and control thereof as of the elementary schools in the
district.
[1911, ch. 266, § 87 B. C. 1905, § 834; 1890, ch. 62, § 86; 1891, ch. 56,
§ 19; R. C. 1899, § 706; 1903, ch. 85.]
§ 1194. Adjacent districts may join. Two or more adjacent school districts
may join ix. the establishment and maintenance of such high school, or for a
graded school or for both, when empowered so to do by a majority of the
voters in" each district, at a meeting called and held as provided for in this
section [1192], in which case the building and furniture occupied and used for
.such high school or graded school shall belong to the districts so uniting and
all the costs of maintaining such school or schools, including the wages of
teachers and all necessary supplies shall be paid by such districts in proportion
to the assessed valuation of the property in each; and the employment of
teachers therefor, and the management, control and grading thereof shall be
vested in the joint boards of such districts, subject to the approval of the
county superintendent of the county in which such districts are located. [1911,
ch. 266, § 88; R. C. 1905, § 834 1890, ch. 62, § 86 1891, ch. 56, § 19 R. C. 1899,
§ 706; 1903, ch. 85.]
§ 1195. School census. Annual report. The school board shall cause an
enumeration to be made between the first and twentieth day of June of each
year, of all unmarried persons of school age, being over six and under twentyone, having their legal residence in the district, giving the names and ages of
such persons and the names of parents and guardians having the care and
custody of each; also the name and age of each deaf and dumb, blind and
feeble minded person between the ages of five and twenty-five years, residing
in the district, including all such persons as may be too deaf or feeble minded
to acquire an education in the common schools, and the names and post olVuc
address of the parents or guardians of such persons. The enumeration shall
be made upon and in accordance with the blanks furnished therefor for the
county superintendent, and shall be returned to the county superintendent
prior to the tenth day of July. [1911, ch. 266. $ 69 R. C. 1905, § 835 lb99, eh.
81 R. C. 1899, § 707; 1903, ch. 78; 1905, ch. 103.]
§ 1196. Reports. To whom sent. A copy of the enumeration of such deaf
and dumb persons shall be furnished the superintendent of the school for the
deaf; a copy of the enumeration of such blind persons shall be furnished to
the superintendent of the school for the blind and a copy of the enumeration
of such feeble minded persons shall be furnished the superintendent of the
institution for the feeble minded, by the county superintendent immediately
upon the receipt of the same. A copv of such enumeration shall also be kept in
the office, of the district court. [19li, ch. 266, § 90 R. C. 1905, § 835 1899, ch.
81 R. C. 1899, § 707 1903, ch. 78; 1905, ch. 103.]
§ 1197. Clerk's annual report. The board shall also cause the district clerk
to make out an annual report for the year beginning July first, and ending
June thirtieth, containing such actual and statistical statements and items as
shall be required by the superintendent of public instruction, and upon and
in accordance with the blanks furnished therefor by the county superintendent.
Such reports shall be carefully examined and certified to as correct by the
board at its regular meeting in July, and transmitted to the county superintendent prior to the first day of August following. A copy of such report
shall be filed in the district clerk's office. [1911, ch. 266, § 91 R. C. 1905, § 835
1899, ch. 81; R. C. 1899, § 707; 1903, ch. 78; 1905, ch. 103.]
§ 1198, Records open to inspection. All reports, books, records, vouchers,
contracts and papers relating to school business in the school district in the

•

;

;

;

;

;

;

:

;

;

;

;

;

;
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the clerk shall at all times be open to the inspection of any director,
shall advise and aid in securing correct records, accounts and legal
reports, and they shall likewise be open to the county superintendent, and
any particular paper or record shall be exhibited at reasonable hours to any
voter or taxpayer. [1911. eh. 266, § 92; R. C. 1905, § 836: 1890, ch. 62, § 88;
R. C. 1899. § 708.]
§ 1109. Records and teaching in English. All reports and records of school

office of

who

and proceedings of all school meetings shall be in the English language,
any money belonging to any district shall be expended in supporting a
school in which the English language is not the medium of instruction exclusively, the county superintendent or any taxpayer of the school corporation
officers

and

if

may

in

the name of the corporation recover for such corporathe ofP"er expending it or ordering or voting for its
[1911, ch. 266, § 93 R. C. 1905, § 837; 1890, ch. 62, § 89; R. C.

a civil action

tion all such

expenditure.

in

monev from

;

1899, § 709.]
§ 1200. Exits required. All school houses having more than one school room
shall have the doors in the exits opening outward, and it is hereby further
provided that after the passage of this act [sections 1200-1203 1, school houses
of more than one room thereafter erected shall be provided with an exit not
less than four feet six inches in width.
All doors to be kept unlocked from
eight thirty o'clock a. m. to four thirty o'clock p. m. on school days. [1913, ch.
255. § 1.]
§ 1201. Fire escapes, how constructed. There is hereby required a stationary fire escape, consisting of iron stairways, attached to school houses having
more than one story, with iron landings easily accessible from each school room
above the first floor, guarded by an iron railing not less than two feet six
inches in height. Such landings shall be connected by iron stairs not less than
three feet wide and with steps not less than six inches tread, and protected by
a well secured hand rail of iron on both sides and reaching to the ground.
Provided, however, that the six-foot section immediately above the ground
shall be hinged to the main escape so it may be swung out of the way when
not in use; further provided that this section shall not affect school houses
now constructed and provided with adequate fire escapes. The way of egress
to such fire escape shall at all times be kept free and clear from all obstruction
of any and every nature. [1913, ch. 255, § 2 1911, ch. 266, § 94; 1909, ch. 124,
;

§ 1.]

Laws 10U.

ch. 266, (§ 94, 95

and 96 deemed to be superseded by sections 1201, 1202,

1203, herein provided, respectively as follows:
" J 94. Kire escapes required.
One or more stationary fire escapes, consisting of
stairways, shall be attached to the outside of each and every story above the first story,
of all school houses in the state having more than one story and not provided with a
front and rear exit, each at least four feet six inches ii, width.
" 5 95. Duty of school oflleers.
It shall be the duty of all persons including trustees,
boards of directors and boards of education having charge of such school nouses, to
comply with the provisions of the last section.
•
"
96. Penalty.
Any and all such persons failing to comply with the provisions of
sections 94 and 95 of this act shall be guilty of a misdemeanor."
The three sections above quoted were re enactments of §§ 1, 2 and 3 of Laws 1909, ch.
124. the latter being expressly repealed in Laws 1911, ch. 266, $ 310.

§ 1202. Duty of school officers. Trustees, boards of directors, boards of education, or any other person having charge of such school houses shall comply
with the provisions of this act [sections 1200-1203] within six months after
its passage and approval.
[1913, ch. 255, § 3; 1911, ch. 266, § 95; 1909, ch. 124,
§ 2.]

§ 1203. Penalty.

Any

person or board violating any of the provisions of

this act [sections 1200-1203] shall upon conviction thereof, be deemed guilty
of a misdemeanor and shall be punished by a fine of not less than twenty-five
dollars or more than one hundred dollars.
[1913, ch. 266, § 4; 1911, ch. 266,
§ 96 :1909, ch. 124, § 3.J
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tree planting. It is hereby
§ 1204. Duties of district school boards as to
North Dakota to
the duty of every district school board iu the state of
house in their
plant trees and shrubs upon the grounds of every school
trees and shru bs and
district and to encourage school children to plant; such
ch. 201, § 1.]
1909,
97;
ch.
266,
[1911,
§
to cultivate and protect the same.
at large it is hereby made
§ 1205 Fences. Where stock is permitted to run
the grounds
about
the duty of the district school board to cause to be erected
protect the trees
of every school house in each district a fence sufficient to
stock, and
and shrubs upon the school house grounds from destruction by live
furt » er
such fence shall be provided with convenient gates or stiles provided,
used.
I.1J11,
be
not
shall
wire
barbed
fence
that in the construction of such
ch. 266, § 98; 1909, ch. 201, § 2.)
board
school
district
The
§ 1206. Funds for tree planting and cultivation.
expend not less than ten
is hereby empowered and it shall be its duty to
district
dollars annually for each school yard out of the funds of the school
1909.
for the purpose mentioned in the foregoing section. [1911, ch. 266, § 99
ch. 201, §3.]
,
,
any rural school
§ 1207. Stables in rural districts. Hitching posts. If in

made

'

;

.

;

,

by the persons charged with the support and having
to
the custody and care of eight or more children of school age is presented
school
the school board asking for the building of a suitable stable upon the

district, a petition signed

the board shall provide such stable without unnecessary delay. It shall
be the duty of the school board in rural districts to provide for substantial
hitching posts for each school site in the district. [1911, ch. 266, § 100; R. C.

site,

§ 10.39: 1901, ch. 188.]
„
.
ftor
aws 1'Jll, ch. 26G, § 100, which was identical with R. C. 1905, g 103.1,
he foregoing is
exc.pt that the latter required the achool hoard "to provide four substantial lutehmg
section
for
bill
enrolled
the
Nevertheless,
p.>sts." etc., instead of "to provide for," etc.
" for
and
100. above mentioned, as enacted and on file with the secretary of state reads
not " four."
is " four " in session laws for 1901, ch. 188.

1905,

I

I

H

—

School Funds.
Article 7.
§ 1208. State tuition fund. How raised. The net proceeds arising from
and penalties for violation of state laws, from leasing the school
lands and the interest and income from the state permanent school fund shall
be collected and paid into the state treasury in the same manner as is provided by law for the collection and payment of state taxes, and shall constitute the state tuition fund, which shall be apportioned among the several
all

fines

counties of the state in proportion to the number of children of school asre
[1911, ch. 266,
in each as shown by the last enumeration authorized by law.
R. C. 1905, § 843 1899, ch. 83 R. C. 1899. § 710.]
§ 101
It shall be
quarterly.
fund
tuition
report
state
to
1209.
County
treasurer
§
the duty of the county treasurer to receive from the proper officers the net
:

;

;

fines, penalties and forfeitures for violation of state laws, and all
arising from leasing of school lands within the county, and to forward
a detailed statement of moneys so collected, specifying the amount received
from each of the above sources, to the state auditor at the same time that he
[1911, ch. 266,
ia required to make reports of other moneys to such auditor.
§ 102; R. C. 1905, § 844; 1899, ch. 83; R. C. 1899, § 711.]
auditor on or
the
state
§ 1210. Duty of state auditor. It shall be the duty of
before the third Monday in February, May, August and November in each year
to certify to the superintendent of public instruction the amount of the stato
tuition fund and the superintendent of public instruction shall immediately
apportion such funds among the several counties of the state in proportion to
the number of children of school age residing in each as shown by the last
enumeration provided for by law and certify to the state auditor, state
treasurer and to the county treasurer and county superintendent of each
county, the amount apportioned to the respective counties. Immediately

proceeds of

moneys
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upon receipt of such apportionment from the state superintendent as herein
provided, the state auditor shall draw a warrant upon the state treasurer for
the full amount of the state tuition fund apportioned to the several counties
and shall deliver the same to the state treasurer, taking his receipt therefor
and shall notify the several county treasurers of the amount due their
respective counties and that such warrant has been issued therefor, and the
state treasurer shall pay on such warrant to the several county treasurers
the amount due their respective counties.
[1911, ch. 266, § 103; R. C. 1905,
§ 844; 1899, ch. 83; R. C. 1899, § 711.]
12211.
arising from interest on the perFunds
kept
separate.
All
moneys
§
manent school fund and from leasing school lands shall be apportioned under
a separate item and such money shall be taken account of as a separate item
by all officers making or certifying such apportionment, or through whose
hands any portion of such funds shall pass and it is further made the duty
of the district treasurer to keep such funds separate from all other funds
and if at the close of the school year any part of such funds which was apportioned prior to the third Monday of May of such year remains in the hands
of the district treasurer, he shall transfer the same to the general fund of the
district to which it was apportioned.
[1911, ch. 266, § 104; R. C. 1905, § 844;
1899, ch. 83; R. C. 1899, § 711.]
1212.
Funds
defined. How used. All moneys received by the school dis§
trict from the apportionment made by the superintendent of public instruction
shall constitute and be designated the state tuition fund. All moneys received
from district taxes, from subscription, from sale of property, or from any
other source whatever except from apportionment made by the superintendent
of public instruction shall be designated the general fund. In addition to the
state tuition fund and the general fund, a sinking fund may be established as
provided by this article. The state tuition fund shall be used only in the
payment of teachers' salary provided, that if the amount of state tuition fund
apportioned to any district in any one year is insufficient for the payment of
teachers' salary in such district, any money on hand or available belonging to
the general fund of such district may be applied to meet such deficiency
provided, further, that if the state tuition fund apportioned to any district
in any one year is more than sufficient for the payment of teachers' wages in
such district the portion of such fund in excess of the amount so required shall
be transferred to and become a part of the general fund,
[1911, ch. 266,
§ 105 R. C. 1905, § 845 1890, ch. 62, § 92 1891, ch. 57, § 1 R. C. 1899, § 712.)
§ 1213. Funds controlled and paid out by district treasurer. All funds shall
be kept in the possession or under the control of and paid out by the district
treasurer except as otherwise provided in this chapter, and he shall keep for
each district one general account of the entire receipts and expenditures, and
separate itemized accounts, as herein provided, for each class of receipts and
expenditures. His books shall at all times show by entries under proper heads
all receipts of fund and payments made therefrom, so as to enable any person
readily to ascertain the balance in any fund.
[1911, ch. 266, § 106; R. C.
1905, § 846; 1899. ch. 83; R. C. 1899. § 713.]
1214.
Not
entitled
to
tuition
fund,
when.
Enumeration.
No school dis§
trict shall be entitled to receive any portion of the state tuition fund that
fails to make a report of the enumeration of the children of school age in
the manner provided by law, nor until the enumeration has been taken and
reported as required by law. The county superintendent is empowered to
withhold the payment of county tuition fund from any district whose officers
have failed to make the reports required by law and, further, the county superintendent shall not authorize the payment of money apportioned to any district unless the bond and oath of the treasurer of such district has been duly
approved and filed as provided by law. [1911, ch. 266, § 107 R. C. 1905, § 847
1897, ch. 75; R. C. 1899, § 714; 1903, ch. 173.]
;

;

;

;

;

;

;

;
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§ 1215. Enumeration in new districts. New districts organized after the
annual enumeration has been taken shall proceed immediately to take the
enumeration as provided by law, aud after the receipt of such enumeration
by the superintendent of public instruction through the county superintendent,
the newly organized district shall receive its proportionate share of the funds
to be apportioned. [1911, ch. 266, § 108; R. C. 1905, § 847; 1897, ch. 75; R. C.
1899,

§

714; 1903, ch. 173.]

The county superin§ 1216. Apportionment of funds withheld, when.
tendent shall have the right to withhold the apportionment of the county
tuition fund (two mill tax and school poll tax) from any school district other
than the new districts herein provided for, which has not maintained school
therein for a period of not less than six school months in each school of said
district during the school year preceding such apportionment or has not otherwise provided school facilities for the pupils of that district provided, further,
that it shall be mandatory upon the county superintendent to withhold the
apportionment of the county tuition funds from any district which has not
maintained school for a period of at least five months in each school in said
district or has not otherwise provided school facilities for the pupils of that
district for the school year preceding such apportionment; and when such
apportionment of county tuition fund shall be withheld by the county superintendent from anv district, it shall revert to the funds from which it was
;

originally apportioned. [1911, ch. 266, § 109; R. C. 1905, § 847; 1897, ch. 75;
R. C. 1899, § 714; 1903, ch. 173.]
§ 1217. Apportionment of state tuition funds by county superintendent.
Within thirty days and not less than twenty days after receiving the certificate
of apportionment from the superintendent of public instruction and the
certificate from the county auditor as provided for in section 1225, the county
superintendent shall apportion separately to the several school districts, which
are entitled to any portion of the state tuition and special funds within the
county, in proportion to the number of children residing in each district over
six and under twenty-one years of age as appears from the last enumeration
authorized by law, upon which the superintendent of public instruction made
the apportionment to the several counties, and he shall immediately notify
each district treasurer of the amount of tuition fund in the county treasury
due the district, and shall certify to the county treasurer and to the county
auditor the amount due each school district. The county treasurer shall
deliver to the several school treasurers, upon the order of the county auditor,
the amounts apportioned to their respective districts, taking a receipt therefor.
[1911, ch. 266, § 110; R. C. 1905, § 848; 1899, ch. 83; R. C. 1899, § 715; 1901,
ch. 58; 1903, ch. 83.]
§ 1218. Treasurer's accounts. Annual settlement. The district treasurer
shall open new accounts with each fund at the beginning of each school year,
and the balance of each fund shall be brought down and become a part of the
first entry in opening the account for the new year.
On the second Tuesday
in July, the school board shall make settlement with the district treasurer,
and shall carefully examine his books, accounts and vouchers, and shall ascertain if the amount of all warrants, bonds and coupons paid and redeemed or
paid in part, together with the cash in his hands or under his control, is equal
to the amount of cash on hand at the beginning of the school year, together
with all money received by him from all sources for school purposes during
the year. The district treasurer shall deliver to the board at such annual
meeting, all warrants, bonds and coupons paid and redeemed by him during
the school year and held by him as vouchers, taking the receipt of the board
therefor, and such vouchers shall forthwith be filed with the district clerk.
He shall at that meeting make his annual report in triplicate, one
copy to be preserved in the treasurer's office, one to be filed with the clerk
of the school board and one to be transmitted to the county superintendent
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of schools, and the board shall cause to be published an itemized statement of
the receipts and expenditures of the preceding year in a newspaper of the
county nearest said school district provided, that if said board or treasurer
shall have failed to publish said statement by the first of September following
the presentation of the treasurer's annual report, then it shall be the duty
of the county superintendent of schools to cause the publication of the same
in a newspaper of the county, said publication to be paid for by the school
district.
The treasurer's reports shall show the following:
;

RECEIPTS.
The
The
The
The
The

balance at the close of the year.
amount received into the state tuition fund.
amount received into the special fund.
amount received into the county tuition fund.
amount received into the sinking fund.

EXPENDITURES.
The amount paid for school houses, sites and furniture.
The amount paid for apparatus and fixtures.
The amount paid for teachers' wages.
The amount paid for services and expenses of school officers.
The amount paid for redemption of bonds.
The amount paid for interest on bonds.
The amount paid for incidental expenses.
The cash on hand at the close of the school year.
Such report shall include such other items as may be required by the district
board, or the superintendent of public instruction, and shall be upon and in
conformity with the blanks furnished him for that purpose. [1911, ch. 266,
111; R. C. 1905, § 850; 1897, ch. 75; R. C. 1899, § 717; 1901, ch. 86.]
The
§ 1219. When county treasurer to pay fun.s to district treasurer.
treasurer of each district shall apply to the county auditor for an order, and
the county treasurer shall pay over to him on such order all of the school
money collected for such district and all school money apportioned to such
district by the county superintendent and the county auditor shall issue
such order; provided, such district treasurer has qualified and filed his oath
and bond as provided by law. It shall be the duty of the county treasurer,
when payment is made to any school treasurer or any funds herein provided
for, immediately to notify the clerk of the school board of the payment of the
same. [1911, ch. 266, § 112; R. C. 1905, § 851 1897, ch. 75; R. C. 1899, § 718.]
§ 1220. County treasurer to keep accounts with the school corporation.
Each county treasurer shall keep a regular account with each school corporation, in which he shall charge himself with all taxes collected by levy of
the district school board and all sums apportioned to the district by the
county superintendent or other authority and all sums received from the district, and he shall credit himself with all payments made to the treasurer of the
district, distinguishing between the items paid by apportionment, those from
county taxes and those from other sources. He shall also credit himself with
all payments for redemption or endorsement of warrants in the collection of
taxes and shall deliver to the district treasurer a duplicate tax receipt for the
amount of each warrant so indorsed or redeemed, together with all warrants
so redeemed at the time of making other regular payments to the district
treasurer. To these credits, to balance the accounts, he shall add all items for
legal fees, for collection and other duties. He shall annually on the first day
of July file with the county superintendent of schools an itemized statement of
all funds remitted by him during the preceding school year to each of the
respective school district treasurers. On the same day he shall also send state§

;
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ments to each of such treasurers itemizing the payments made by him during
such time to such respective treasurers. Also, he shall, on the same day. send
to each district clerk a copy of the statement which he sends to the treasurer
of that district. [1913, ch. 269; 1911, ch. 266, § 113; B. C. 1905, § 852; 1899,
ch. 83; R. C. 1899, § 719.]
§ 1221. School taxes, how and when collected. It shall be the duty of the
county treasurer to collect the taxes for school purposes at the same time
and in the same manner that the county and state taxes are collected, and full
power is hereby given him to sell property for school taxes the same as is provided by law for the collection of other taxes; whenever an error occurs in
the tax list of any school district, the school board or board of education in
special or independent districts or districts organized under special laws mny
correct such errors and refund such taxes improperly collected. All penalties
and interest collected on delinquent school taxes shall be applied to the proper
fund to which such delinquent taxes belong. [1911, ch. 266, § 114; K. C. 1905,
§ 853 ; 1899, ch. 83; B. C. 1899, § 720.]

Article 8.— Taxes.
§ 1222. School board to levy tax. Each district school board shall have
power and it shall be its duty to levy upon all property subject to taxation
in the district, a tax for school purposes of all kinds authorized by law, not
exceeding in the aggregate a rate of thirty mills on the dollar in any one year.
Such tax shall be levied by resolution of the board prior to the twentieth day
of July of each year, which resolution shall be entered in the records of the
proceedings of the board. The clerk shall immediately thereafter notify the
eounty auditor in writing of the amount of tax levied, and such notice shall be
substantially the following form:
State of North Dakota,

County of
School District

To
County Auditor of

County:

8ir

You are hereby notified that the School Board of
School
District
dollars upon all real and
has levied. a tax of
personal property in said school district for school purposes. You will duly
«mter and extend such tax upon the county tax list for collection upon the
taxable property of such school district for the current year.
Dated at
this
19.
day of

*

District Clerk.
[1911. ch. 266, § 115; R. C. 1905, § 854; 1890, ch. 62, § 101; 1801, ch. 56, § 21;
R. C. 1899. § 721.]
§ 1223. Levy to pay judgment. The notice of a tax levy to pay any judgment against the district shall be in addition to the regular tax and shall be
certified to the county auditor under the same general form, as near as may be
provided, that if the boundaries of such district shall embrace a portion of two
counties then the clerk of such district shall certify to the county auditor of
the county in which is located the original district to which such portions of
the district embraced in the other county is attached, in addition to the tax
levy above mentioned, a list and valuation of all property subject to taxation in
such portion of such district embraced in the other county, as shown by the
assessor making the assessment in such county, township or assessor's district,
and the auditor shall enter such property upon the tax duplicate of his county
and levy all school taxes upon the same, and the county treasurer of the
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county shall collect the taxes levied thereon the same as other taxes are collected and pay the same over as provided by law. [1911, ch. 266, § 116; R. C.
1905, § 854 1890, ch. 62. § 101 1891, ch. 56, § 21 ; R. C. 1899, § 721.]
§ 1224. Tax, how levied. The county auditor of each county shall at the
time of making the annual assessment and levy of taxes levy a tax of one dollar
on each elector in the county for the support of public schools, and a further
tax of two mills on the dollar on taxable property in the eounty, to be collected at the same time and in the same manner as other taxes are collected,
which shall be apportioned by the county superintendent of schools among
the school districts of the county. [1911, ch. 266, § 117 R. C. 1905, § 855
1899. ch. 83: R. C. 1899, § 723.]
apportioned. It shall be the duty of the county auditor on or
§ 1225.
before the third Monday in February, May, August and November in each
year, to certify to the county superintendent of schools the amount of such
county tuition fund, which the county superintendent of schools shall apportion among the several school districts in the same manner as provided for the
apportionment of the state tuition fund. The eounty superintendent shall file
with tltc county auditor and the county treasurer a certified statement showing
the amount apportioned to each district.
[1911, ch. 266, § 118; R. C. 1905,
§ 855: 1899, eh. 83; R. C. 1S99, § 722.]
§ 1226. Apportionment of delinquent taxes. It shall also be the duty of
the county auditor to certify at the time herein specified the amount of delinquent taxes collected for the speeial tuition fund prior to those levied for the
year 1899, which amounts shall be apportioned by the county superintendent of
schools as herein provided. [1911, ch. 266, § 119; R. C. 1905, § 855; 1899, ch.
83 ;R. C. 1899, § 722.]
§ 1227. Maximum levy for final judgment. Taxes to be uniform. When any
final judgment shall be obtained against a school district the board thereof
shall levy a tax upon the taxable property of such district not exceeding in
amount twenty mills on the dollar in any one year, which shall be used in the
payment thereof. The county auditor shall make out, charge and extend
upon the tax list against each description of real property and against all
personal property, and upon all taxable property of the district, all such taxes
for school and judgment of which he has been notified, have been levied by
the district in which the property is situated and taxable, in the same manner
in which the county and state tax list is prepared, and deliver it to the county
treasurer at the same time. All taxes for school purposes shall be uniform
upon the property within each school district. [1911, ch. 266, § 120; R. C.
1905, § 856: 1890, ch. 62, § 103; R. C. 1899, § 723.]
§ 1228. Indebtedness of district. How adjusted when no legal school board
exists. If any school district in the state has for one or more years past, either
through failure to elect a school board or through a failure of the county
superintendent to appoint a school board, been without a legal school board
or if hereafter any school district through such failure to elect or appoint such
school board shall be without such legal school board and such district shall
have an authorized indebtedness either in bonds, interest due on bonds or
otherwise, it shall be the duty of the county superintendent, the county treasurer and county auditor, acting as a board of adjusters, to assess upon the
taxable property of such school corporation a tax not to exceed twenty mills
on the dollar in any one year upon the assessed valuation thereof for the payment of the same. Which tax so levied shall be extended upon the tax lists by
the county auditor and be collected and shall be applied upon and used for the
payment of such indebtedness and shall be paid to the creditors of such district upon the warrant of the county auditor, countersigned by the eounty
superintendent, and all warrants, bonds, interest coupons, receipted bills or
accounts shall be filed in the office of the county auditor, and in case such
school corporation has a bonded indebtedness, it shall be the duty of such
;

;

;

How

"
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board of adjusters to levy a tax upon the property of such district sufficient
to create a sinking fund for the redemption of such bonds upon the maturity of
the same, such sinking fund to be levied and provided for in compliance with
the requirements of such bonds.
[1911, ch. 266, § 121 R. C. 1905, § 858;
j

1890, ch. 62, § 105; R. C. 1899, § 725.]

Article

9.

— Special Districts.

governed by the provisions of this article. All cities and
incorporated towns and villages which have heretofore been organized under
the general school laws, and which are provided with a board of education,
shall be governed by the provisions of this article. Any city, or incorporated,
or platted town or village, may be constituted a special school district in the
manner hereinafter prescribed, and shall then be governed by the provisions
of this article; provided, that any city heretofore organized for school purposes under a special act, may adopt the provisions of this article by a majority
vote of the voters therein, in the same manner as is provided for the organization of a new corporation under the provisions of this article.
[1911, ch.
§ 1229. Cities

266, § 122; R. C. 1905, § 937; 1897, ch. 75; R. C. 1899, § 785; 1903, ch. 175.]
City under a special charter, which organizes under general law, is thereafter governed
by general school law.

State v. Power, 5 S. D. 627, 59 N. \V. 1090.
districts. Whenever any platted or incorporated city,

§ 1230. Special school

village shall constitute a portion of a school district, it may be organized into a special school district, alone or with contiguous territory, and the
property and indebtedness of such organized school district divided as hereinafter provided. [1911, ch. 266, § 123; R. C. 1905, § 938; 1901, ch. 186, § 1.]
When. In such
§ 1231. Superintendent shall call election on petition.
cases a petition signed by a majority of the voters of such school district,
including women who are legal voters, may be presented to the county superintendent of schools for the division of such school district and the organization of such city, town or village, together with such territory contiguous
thereto as may be described in said petition, into a special school district, and
setting forth in detail the boundaries of such proposed special district, the manner and terms of the division of the property, real and personal, and the indebtedness, bonded or otherwise, of such Bchool district as desired by the petitioners, and thereupon such superintendent shall within five days call an
election to be held in such proposed special district, incorporated city, town
or village, and an election to be simultaneously held in that portion of such
school district, situated outside of such proposed special school district, city,
town or village. [1911, ch. 266, § 124 R. C. 1905, § 939 1901, ch. 186, § 2.]
held. Such superintendent shall cause
§ 1232. Notice given, election.
notice of each of such elections to be given by publishing notice thereof, stating
the time and place of holding such elections, in a newspaper, published in such
school district (if any), and if there is no newspaper published in such school
district, then by posting three notices of the election to be held, in such
proposed special school district, city, town or village, and in three public
places in said district outside of such proposed special school district, city,
town or village. Such notices shall be posted or published not less than
fourteen days before such election. Such superintendent shall appoint judges
and clerks of such elections and the same shall be held and conducted in
the same manner, and the polls shall be opened at the same time as in other
school district elections, and the result of such elections shall be certified
and delivered to such superintendent within three days after the close of the
polls.
[1911, ch. 266, § 125; R. C. 1905, § 940; 1901, ch. 186, § 3.]
printed. There shall be printed or written on the
§ 1233. Ballots.
ballots used at such election the following statement: " For division of (here
state the name of the district to be divided) and the division of its property
and debta as follows: (here state the boundaries of the proposed special school

town or

;

;

How

How

297

Digitized by

Google

POLITICAL CODE.

§§ 1233-1240

Education.

district and the manner and terms of such division as set forth in the petition
filed)." The voter shall write after such statement the word " yes " if in
favor of such division, and the word " no "if against it. [1911, ch. 266, § 126
R. C. 1905, § 941 1901, ch. 186, § 4.]
§ 1234. Superintendent shall notify president of school board. Such superintendent shall thereupon forthwith notify the president of the school board
of such school district and the auditor or clerk of such city, town or village,
of the result of such elections. [1911, ch. 266, § 127; R. C. 1905, § 942; 1901.
ch. 186, § 4.]
§ 1235. Districts constituted. If such elections shall each be in favor of the
division of such school district, such proposed special school district, city,
town or village shall thereafter constitute a special school district; and such
original school district situated outside of such special school district, city,
town or village, shall constitute a common school district. [1911, ch. 266,
;

128: R. C. 1905, § 943; 1901, ch. 186, § 6.]
§ 1236. Election for special district and common district. The county superintendent shall thereupon call an election for the election of officers of such
special school district and common school district, of which election notice
shall be given for at least fourteen days; such elections shall be held as in
other cases, in common school districts and special school districts, and such
special school district shall thereafter be subject to all provisions of law
affecting other school districts. [1911, ch. 266, § 129; R. C. 1905, § 944; 1901,
§

ch. 186, § 7.1

Such school district and such special school
thereupon proceed to divide the property of such original school

§ 1237. Division of property.
district shall

district according to such petition and shall be bound respectively to pay the
indebtedness of such district as provided in such petition, and may make any
contracts or conveyances necessary to carry into effect all the provisions of
such petition. [1911, ch. 266, § 130; R. C. 1905, § 945; 1901, ch. 186, § 8.)
Effect of changing boundaries of school district on rights in real property. 26 L/R.A.
(NJS.) 486.

§ 1238. Bonded indebtedness. Tax to be levied to pay. In case such original
school district shall have outstanding any bonded debt for the payment of
which no sufficient levy of taxes has been made, the board of education of
such special school district and the school board of such school district shall,
at the time of making the next annual tax levy, levy a tax sufficient to pay
the interest and also the principal of so much of such bonded debt as shall be
assumed by said special school district and such common school district
respectively as the same mature, and shall designate the amount of such tax
to be collected in each year thereafter, and shall certify such levy to the county
auditor, who shall thereupon enter and extend upon the tax list in each year
the amount of such tax to be collected in that year.
[1911, ch. 266, § 131
R. C. 1905, § 916; 1901, ch. 186, § 9.]
§ 1239. Bonded debt. Special school district and common school district
to pay.
Such special school district and such common school district shall
provide for and pay according to the terms of the bonds, such portion of bonded
debt as is assumed by it. [1911, ch. 266, § 132 R. C. 1905, § 947 1901, ch. 186.
;

§

;

10.1

How attached for school purposes. When
§ 1240. Adjacent territory.
any special school district has been organized and provided with a board of
education under any general law, or a special act, or under the provisions of
tlm article, territory outside the limits thereof but adjacent thereto may tx«
attached to such special school district by the board of education thereof,
upon application in writing signed by a majority of the voters of such ad
jacent territory; "provided, that no territory shall be annexed which is at
a greater distance than three miles from the central school in such special
district, except upon petition signed by two-thirds of the school voters resid298
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ing in the territory which is at a greater distance than three miles from the
central school in such special district and upon such application being made,
if such board shall deem it proper and to the best interests of the school of
such corporation and of the territory to be attached, an order shall be issued
by such board attaching such adjacent territory to such corporation for school
purposes, and the same shall be entered upon the records of the board. Such
territory shall from the date of such order be and compose a part of such
corporation for school purposes only. Such adjacent territory shall be attached for voting purposes to such corporation, or, if the election is held in
wards, to the ward or wards or election precinct or precincts to which it lies
adjacent and the voters thereof shall vote only for school officers and upon
such school questions; provided, that nothing in this act shall prevent any
such adjacent territory from being annexed because of such adjacent territory
being in an adjoining county, and provided, that the county commissioners may
detach any part of such adjacent territory which is at a greater distance than
three miles from the central school in such special district and attach it to
any adjacent common or special school district or districts upon petition
to do so, signed by three-fourths of the legal voters of such adjacent territory provided, further, that in all cases fourteen days' notice of a hearing
before the board shall be given, by publication in the nearest newspaper and
posted notices in conspicuous places, three in the special district, three in the
territory sought to be annexed, and three in the district remaining from
which the territory shall be taken. And such territory shall not become a
part of the special district until five days after such hearing, upon order of
the board as hereinbefore provided; and all assets and liabilities shall be
equalized according to section 1327. [1911, ch. 266, § 133; R. C. 1905, § 949;
1897, ch. 75; R. C. 1899, § 786; 1905, ch. 99.]
Territory nmy be detached from independent school district in county and attached to
;

;

;

another school district in adjoining county.
No. 37, 20 S. D. 340, 106 X. W. 302.
is

Independent School Dist. No. 2

v.

District

Amendatory act is not void because subject is not expressed in title, if subject matter
germane to subject of original act and within title of that act. School Dist v. King,

20 N. D. 614, 127 X. VV. 515.
lerritorv cannot be sesrre-'nted from school district except bv petition as provided in
this section. State ex rel. Nicholson v. Ferguson, 23 X. D. 153', 134 X. W. 872.
Question a* to whether application for nnii«H;atH)n of territory to school district was
signed l>v majority of voters is conclusively determined by annexation. Greenfield School
Dist. v. Hannnford Special School Diat., 20 X. D. 393, 127 X. \V. 499.
Liability of territory annexed to school district to pay proportionate share of existing
debt*. 27 L.R.A.fX.S.1 11 17.

§ 1241. Name of body corporate. Every such district shall be a body corporate for school purposes by the name of " The Board of Education of the
City, town or village (as the case may be) of
(here
insert the corporate name of the city, town or village) of the State of Nr r>rth
Dakota," and shall possess all the powers and duties usual to corporations
for public purposes or conferred upon it by this article or which may hereafter he conferred upon it by law; and in such name it may sue and he sued,
contract and be contracted with, and hold and convey such real and personal
property as shall come into its possession by will or otherwise; and it shall
procure and keep a corporate seal bv which its official acts may be attested.
[1911, ch. 266, § 134; R. C. 1905, § 950; 1890, ch. 62, § 171; R. C. 1899, § 787.]
Corporate existence of district not put in muc by denial on information and b-lief.
Board of Ed. v. Prior. 11 S. T). 292. 77 X. W. 10fi.
executed. Any such city or
§ 1242. Conveyance of school property.
incorporated town or village is authorized and required upon the request of
the board of education, to conyey to such board of education all property
within the limits of any such corporation heretofore purchased by it for
school purposes and now held and used for such purposes, the title to which
is vested in any such civil corporation.
All conveyances for such property
#hall be signed by the mayor or president of the board of trustees or com-

How
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mission and attested by the clerk of such corporation, and shall have the
seal of the corporation affixed thereto and be acknowledged by tlie mayor
or president in the same manner as other conveyances of real estate.
[1911,
ch. 266, § 135; R. C. 1905, § 951 1890, ch. 62, § 172; R. C. 1899, § 788.]
How organized. When a petition signed
§ 1243. Special school districts.
by one-third of the voters of a city, incorporated or platted town or village,
or a school district in which is located a city or incorporated or platted town
or village entitled to vote at such election, is presented to the council, commission or board of trustees of such city, incorporated or platted town or
village or school district, asking that such city, incorporated or platted town
or village or school district be organized as a special school district, such
council, commission or board of trustees shall within ten days order an election
for such purpose, notice of which shall be given, and the election conducted
and the returns made in the manner provided by law for the annual school
election; and the voters of such city, incorporated town or village or school
district shall vote for or against organization as a speeial school district at
such election. [1911, ch. 266, § 136 R. C. 1905, § 951 1897, ch. 75 R. C. 1899,
;

;

;

;

§ 789.]

§ 1244. Election of first board of education. If a majority of the votes
cast at such election is for organization as a special school district, another
election shall be called in the same manner as is prescribed in the foregoing
section, at which the voters of such city, incorporated town or village or
school district shall elect five members of the board of education, two of whom
shall serve until the first annual election, two until the second annual election,
and one until th,e third annual election thereafter, and until their successors
are elected and qualified, and their respective terms shall be determined by
lot.
[1911, ch. 266, § 137; R. C. 1905, § 953; 1897, ch. 75; R. C. 1899, § 790.]
§ 1245. Terms of office. Quorum. The board of education of each special
district shall consist of five members who shall be elected by the legal voters
thereof and who shall hold their office for the term of three years and until
their successors are elected and qualified, except as provided for first elections
under this article and three members shall constitute a quorum for the
transaction of business at any legal meeting.
[1911, ch. 266, § 138; R. C.
1905, § 954; 1890, ch. 62, § 175; R. C. 1899, § 791.]
Must not be interested in contracts.
§ 1246. Compensation of members.
Each member of such board of education shall receive a compensation of
one dollar and fifty cents for each meeting of such board actually attended
by him; provided, that no compensation shall be allowed for more than one
meeting in each calendar month. The members shall not be interested,
directly or indirectly, in any contract for making any improvements or
repairs, or for erecting any building or for furnishing any materials or supplies for their district.
[1911, ch. 266, § 139; R. C. 1905, § 955; 1890, ch. 62,
§ 176; R. C. 1899, § 792.]
The annual meeting of such board of education
1247.
Meetings
of
board.
§
shall be held on the second Tuesday in July following the annual election,
at which time the newly elected members shall assume the duties of their
office.
The board shall meet for the transaction of business as often as once
in each calendar month thereafter and may adjourn for a shorter time.
Special meetings may be called by the president or in his absence by any
two members of the board or by giving a personal notice to each member of
the board or by causing a written or printed notice to be left at his place
of residence, at least fortv-eight hours before the time of such meeting.
[1911. ch. 266, § 140; R. C. 1905, § 956 1890, ch. 62, § 177; R. C. 1899, § 793.]
At the annual meeting on the second
§ 1248. Organization of board.
Tuesday in .July of each year such board of education shall organize by
electing a president from among its members, who shall serve for one year;
and hey shall also appoint a clerk and a treasurer, not of their own number,
;

;

i
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who shall hold their offices during the pleasure of the hoard and receive
such compensation for their services as shall be fixed by the board. In the
absence of the president at any meeting a president pro tempore may be elected
by the board. [1913, ch. 256; 1911, ch. 266, § 141; R. C. 1905, $ 957; 1890,
ch. 62, § 178; R. C. 1899, § 794.)
§ 1249. Duties of president. The president shall preside at all meetings
of the board, appoint all committees whose appointment is not otherwise
provided for and sign all warrants ordered by the board to be drawn upon
the treasurer for school monevs and perform other acts required by law.
[1911, eh. 266, § 142; R. C. 1905, § 958; 1890, ch. 62, § 179; R. C. 1899, § 795.J
§ 1250. Duties of clerk. Records. The clerk shall keep a true record of
all the proceedings of the board, take charge of its books and documents,
countersign all warrants for school moneys drawn upon the treasurer by
order of the board and affix the corporate seal thereto and perform such
other duties as the board may require. The records, books, vouchers and
papers of the board shall be open to examination by any taxpayer of the
district.
Such record or a transcript thereof certified by the clerk and attested by the seal of the board, shall be received in all courts as prima facie
evidence of the facts therein set forth. [1911, ch. 266, § 143 R. C. 1905, § 959
•

;

1890. ch. 62, § 180; R. C. 1899, § 796.]
§ 1251. Powers and duties of board.

Each board of education shall have
it shall be its duty:
establish a system of graded common schools which shall be free to
all children of legal school age, residing within such special district, and
shall be kept open not less than seven nor more than ten months in any year.
2. To establish and maintain such schools in its city, town or village as itshall deem requisite or expedient and to change or discontinue the same.
3. To establish and maintain a high school, whenever in its opinion the
educational interests of the corporation demand the same, in which such
courses of study shall be pursued as shall be prescribed or approved by the
superintendent of public instruction, together with such additional courses as
such board of education may thereafter deem advisable to establish.
4. To purchase, sell, exchange and hire school houses and rooms, lots or
sites for school houses, and to fence and otherwise improve them as it deems
the power and
1.

To

proper.
5. Upon such lots and upon such sites as may be owned by such special
improve and repair school houses, outhouses
and appurtenances as it may deem advisable.
6. To purchase, sell, exchange, improve and repair school apparatus, text
books for the use of the pupils, furniture and appendages, and to provide

district, to build, alter, enlarge,

fuel for the schools.
7. To have the custody of all school property of every kind and to see
that the ordinances and by-laws of the city or village in relation thereto are
observed.
8. To contract with, employ and pay all teachers in such schools and to
dismiss and remove for cause any teacher whenever the interests of the
school may require it; but any such teacher shall be required to hold a
certificate to teach, issued by the county superintendent or the superintendent
of public instruction, and if any such teacher holds- only an elementary
certificate the board may impose such further requirements as the best interests of the several grades may require. No person who is related to any
member of the board, by blood or marriage, shall be employed as a teacher
without the concurrence of the entire board.
9. To employ, should it deem expedient, a competent and discreet person
as superintendent of schools for a period not to exceed three years, and to
pay such person a reasonable salary such superintendent may be required to
act as principal or teacher in such school.
;
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To defray the necessary and contingent expenses of the board,

cluding the compensation of

in-

its clerk.

alter and repeal, whenever it may deem expedient, rules
for the reception, organization, grading, government and
instruction of pupils, their suspension, expulsion or transfer from one school
to another. But no pupil shall be suspended or expelled except for insubordination, habitual indolence or disorderly conduct; such suspension shall
not be for a longer period than ten days, nor such expulsion beyond the end
of the current term of school.
12. Each member shall visit, at least twice in each year, all the public
schools in the city or village.
13. To make a report on July 1st, or as soon thereafter as practicable, of
the progress, prosperity and condition, financial as well as educational, of
all the schools under its charge, a copy of which, together with such further
information as shall be required by the superintendent of public instruction,
shall be forwarded to the county superintendent, the same as reports are
made by other school districts; and such report or such portion thereof as
the board of education shall consider advantageous to the public, shall be
ublished in a newspaper in the city or village, and in cities of over eight
undrcd inhabitants it may be published in pamphlet form.
14. To admit children of persons not living in such special district, and to
fix and collect the tuition therefor, if in its judgment the best interests of
the school will permit.
15. To cause an enumeration to be made annually, of the children of
school age within such special district, including those residing in any territory thereto attached for school purposes, as provided for other school districts, and return the same to the county superintendent.
[1911, ch. 266,
§ 144; R. C. 1905, § 960; 1897, ch. 75; R. C. 1899, § 797.]
8. Power of trustees to hire teacher for period extending beyond tbeir own term.
16
11. To adopt,
and regulations

L.R.A. 237.
7 L.R.A. (N.S.) 352.
11. Forbidding student's affiliation with secret society.
Power of school authorities over pupils while outside of school grounds. 3 L.R.A.
(X.S.) 496.

Right of school authorities to control pupils when going to and from school.
L.R.A. 160.
Right to exclude, suspend, or expel pupils for misconduct of themselves or parents.
L.R.A. 59:'..

62
41

The schools of each special
§ 1262. School under supervision of whom.
under the immediate supervision of the board of education
or the school superintendent appointed by such board. [1911, ch. 266, § 145;
R. C. 1905, § 962; 1890, ch. 62, § 183; R. C. 1899, § 799.]
district shall be

As to scliooU in sp<aial districts not being under supervision of
Dickf-y County v. Denninjf, 14 N. D. 77. 103 N\ VV. 422.

county superintendents.

§ 1253. Treasurer, custodian of school moneys. All moneys from whatever
source, which the board of education of any special district shall by law be
authorized to receive, shall be paid over to the treasurer of the said board
and he shall charge the same to the proper fund. [1911, ch. 266, § 146;
R. C. 1905, § 961 1890, ch. 62, § 182; R. C. 1899, § 798.]
a
§ 1254. Treasurer. The treasurer of any city, town or village comprising
special district shall be treasurer of the board of education thereof; provided,
;

however, should the said special school district have within its boundaries and
be comprised partly of territory without the limits of said city, town or village,
then the said special school district shall elect, at its regular elections, a treasurer in the manner provided by law for the election of school district treasurer.
[1911, ch. 266, § 147; R. C. 1905, § 966; 1890, ch. 62, § 187: R. C. 1899, § 803.]
This section ia superseded by section 1248, which provides for the appointment of
the treasurer by the board of education.

The treasurer of each board of educaDuties of.
§ 1255. Treasurer.
tion shall keep a true account of the receipts and expenditures of the various
and submit in writing a quarterly report
prepare
shall
and
separately,
funds
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of the state of the finances of the district, and shall, when required, produce
at any meeting of such board, or any committee appointed for the purpose
of examining his accounts, all books and papers pertaining to his office. He
shall safely keep in his possession or under his control all school moneys
coining into his hands, and shall pay out such moneys only upon a warrant
signed by the president, countersigned by the clerk and attested by the corporate seal of the board.
[1911, ch. 266, § 148; R. C. 1905, § 967; 1890, ch.
62, § 188; R. C. 1899, § 804.]
§ 1256. Treasurer's bond. The treasurer of the board shall execute a bond
to such board, with sufficient sureties to be approved by the board, in such
sum as such board may from time to time require, as near as can be ascertained in double the amount of the moneys likely to come into his hands,
conditioned for the faithful discharge of his duties as treasurer; which bond
shall be in addition to his bond to the city, town or village. In case of the
failure of the city, town or village treasurer to give such bond within ten
days after being required so to do by such board of education, such treasurer's
office shall become vacant and the council or board of trustees of such city,
town or village shall appoint another person to his place, who shall give
such additional bonds. [1911, ch. 266, § 149; R. C. 1905, § 968; 1890, ch. 62,
§189; R. C. 1899, § 805.]
§ 1257. Taxable property. The taxable property of the whole school corporation including the territory attached for school purposes shall be subject
to taxation. All taxes collected for the benefit of the school shall be paid in
money, and shall be placed in the hands of the treasurer, subject to the
order of the board of education.
[1911, ch. 266, § 150; R. C. 1905, § 963;
1890, ch. 62, § 184 R. C. 1899, § 800.]
The board of education Khali on or before
g 1258. Annual school tax.
the twentieth day of July of each year levy a tax for the support of the schools
of the corporation, including any expenditures allowed by law, for the fiscal
year next ensuing, not exceeding in any one year thirty mills on the dollar
on all the real and personal property within the district which is taxable
according to the laws of this state, the amount of which levy the clerk of the
board shpll certify to the county auditor, who is authorized and required to
place the same on the tax roll of Buch county to be collected by the county
treasurer as other taxes and paid over by him to the treasurer of the hoard
of education of whom he shall take a receipt in duplicate, one of which he
shall file in his office and the other he shall forthwith transmit to the clerk of
the board of education. [1911, ch. 266, § 151 ; R. C. 1905, § 961 1890, ch. 62,
§ 185; R. C. 1899, § 801.]
Contracts.
No expenditure involving- an amount
§ 1259. Expenditures.
greater than one hundred dollars shall be made except in accordance with the
provisions of a written contract, and no contract involving an expenditure of
more than five hundred dollars for the purpose of erecting any public buildings or making any improvements shall be made except upon sealed proposals
and to the lowest responsible bidder, after public notice for fourteen davs
previous to receiving such bids. [1911, ch. 266, § 152; R. C. 1905, § 965; 1890,
ch. 62, § 186 ; R. C. 1899, § 802.]
§ 1260. Board assumes control after equalisation of debts and property.
"When any board of education shall be organized under the provisions of this
article, it shall, after the equalization hereinafter provided lor, assume control of the schools of the city, town or village, and shall be entitled to the
possession of all property of the former district or districts or parts thereof
lying within such city, town or village, for the use of schools. Such board
shall also be entitled to its due proportion of all moneys on hand and taxes
already levied but not collected, and shall be liable for a proper amount of
the debts and liabilities of such former district, to be determined in the
manner provided in this chapter for the equalization, determination and
;

;
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division of debts, property and assets of school districts consolidated or
divided.
[1911, ch. 266, § 153; R. C. 1905, § 969; 1890, ch. 62, § 190; R. C.
1899, § 806.]
§ 1261. Special district may become part of common school district when.
Any special district organized under the general school laws and provided
with a board of education may become a part of the common school district
in which it is located, whenever it is so decided by a majority vote of the
sehool electors of the city, town or village and of such common school district
voting at an election called for that purpose. An [election] for such purpose
shall be ordered and proper notice thereof given by the board of education
of the special district, and the school board of such common school district
in the same manner as is required for the election of school officers in such
district, when petitioned by one-third of the voters resident in such district;
and when so united the determination and division of the debts, property
and assets shall be made by arbitration as provided in this chapter for school
districts consolidated or divided.
Villages not incorporated but heretofore
organized under the general school laws and provided with a board of education shall become a part of the school district in which they are located and
the determination and division of the property, debts and assets shall be made
by arbitration as aforesaid. [1911, ch. 266, § 154; R. C. 1905, § 970; 1890.

R. C. 1899, § 807.]
On the first
§ 1262. Election of boards of education in special districts.
Tuesday in June, each year, an election shall be held in each special district
the
of
education
shall
elected
at large
which
such
members
of
board
be
at
as shall be necessary to fill all vacancies therein caused by expiration of
terms of office or otherwise, and each member elected shall serve for a term
of three years commencing on the second Tuesday in July following his
election and until his successor is elected and qualified except when elected
to serve an unexpired term. The polls shall be open at niue o'clock a. m. and
kept open until four o'clock p. m. on the day of such election. [1911, ch. 260.
§ 155 R. C. 1905, § 971 ; 1890, ch. 62, § 192 ; 1891, ch. 56, § 34; R. C. 1899, § 808.
§ 1263. Notice of election. Sueh election shall be called by the board of
education of such special district, which shall cause notice thereof to be posted
or published as required by law for the annual election of civil officers in the
city, town or village comprising such special district; such notice shall be
signed by the clerk, or, in his absence, by the president of the board of education of such district, and shall state the time and place of holding such election and what officers are to be elected and their terms. [1911, ch. 266, § 156;
R. C. 1905, § 972; 1890, ch. 62, § 194; R. C. 1899, § 809.]
§ 1264. Notice of election. Form of. Such notice shall be in substantially
ch. 62. § 191

;

;

j

the following form
Notice is heby given that on Tuesday, the

day of June, A. D.

(here
, an annual election will be held at
insert polling place) for the purpose of electing the following members of
(here
insert terms for which they
the board of education
are to be elected), for the city, town or village
(here insert
name), and the polls will be open at nine o'clock a. m., and closed at four
o'clock p. m. of that day.

By

order of the Board of Education.
Signed
Clerk.
[1913, ch. 262; 1911, ch. 266, § 157; R. C. 1905, § 973; 1890, ch. 62, § 194;
R. C. 1895, § 810.]
§ 1265. Candidates. Official ballot. Any person desiring to be a candidate
«t such election shall file his or her name with the clerk not less than five
days before sueh election, stating what position he or she desires to be a
candidate for. At least three days before such election the clerk shall prepare and have printed an official ballot containing all the names filed as hererun
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inbefore provided. Such ballot shall be headed *' Official Ballot," shall con
tain the name of the district and the date of snch election, shall be nonpartisan, and state the number of persons to be voted for for each office,
shall contain blank spaces below for writing in other names.
Provided
nothing herein shall prevent any person desiring to be a candidate at such
election and who failed to file as hereinbefore providod, from providing
stickers to be attached to the official ballot by the voter, such stickers to be
not over one-half inch in width and have printed thereon one name only.
[1913, ch. 262.]
§ 1266. Provisions applicable. The provisions of sections 640 [985], 641
[986], 644 [989], 648 [1006], 649 [1007] and 681 [1039] of the Revised Codes
of 1905, and sections 9 [931], 10 [932], 11 [933], 12 [934], 13 [935], 14 [936],
15 [937], 16 [939], 17 [940], 18 [941], 19 [942], 20 [943], and 21 [944] of
chapter 129 of the Session Laws of 1911, shall apply to elections held under
the provisions of sections 1264, 1265. [1913, ch. 262.]
The lijrure* in brackets are the numberB of the sections in this compilation.

§ 1267. Election precincts and officers of election. At least fourteen days
prior to such election the board of education of each special district shall
designate one polling place and appoint two persons to act as judges and two
persons to act as clerks. Before opening the polls each of such judges and
clerks shall take an oath that he will perform his duties as judge or clerk
(as the case may be) according to law and to the best of his ability, which
oath may be administered by any officer authorized to administer oaths or by
either of said judges or clerks to the others.
[1911, ch. 266, § 158; R. C.
1905. § 974; 1890, ch. 62, § 195; R. C. 1899, § 811.]
§ 1268. Canvass of returns. Such election shall be conducted, the votes
canvassed in the manner provided by law for election of county officers, and
returns shall be made showing the number of votes cast for each person for
any office, which shall be signed by the judges and clerks of election, and the
person receiving the highest number of votes for each office in the district
shall be declared elected, and the returns shall be filed with the clerk of the
board of education within two days thereafter. [1911, ch. 266, § 159; R. C.
1905. § 975; 1890, ch. 62, § 196; R. C. 1895, § 812.]
§ 1269. Certificates of election. The clerk of the board shall give to each
person elected at such election a certificate stating that he was duly elected
as a member of the board of education and the time he is to take the oath and
enter upon the duties of his office. Such clerk shall also, within five days,
certify to the countv superintendent of schools the persons so elected and
their terms. [1911, ch. 266, § 160; R. C. 1905, § 976; 1890, ch. 62, § 197 ; R. C.
1899, § 813.]
§ 1270. Oath of office. Before entering upon the duties of his office each
person elected or appointed as a member of the board of education shall take
the oath or affirmation prescribed in section 211 of the constitution, which
oath shall be filed with the clerk of the board. [1911, ch. 266, § 161 ; R. C.
1905. § 978; 1890, ch. 62, § 199; R. C. 1895, § 815.]
§ 1271. Vacancies. How filled. The board of education of each city, town
or village shall have power to appoint a person to fill any vacancy which may
occur in the board; and such appointee shall hold his office until the next
annual school election, at which time a person shall be elected to serve for
the unexpired term; but if such vacancy shall occur within ten days before
an annual election, such appointee shall hold office until the annual election
in the following year. When any such appointment shall be made the clerk
[1911, ch. 266, § 162;
shall certify the same to the county superintendent.
R. C. 1905, § 977; 1890, ch. 62, § 198; R. C. 1899, § 814.]
§ 1272. Bonds, how and when issued. Whenever the taxes authorized by
law shall not be sufficient or shall be deemed by the board of education to be
burdensome, bonds may be issued and negotiated for the purpose of raising
20
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money to purchase a site or to erect suitable buildings thereon, or to fund
any outstanding indebtedness, or for the purpose of taking up any outstanding bonds of the school corporation; provided, that the issuance of such
bonds shall first be authorized by the voters of such special district as hereinafter prescribed. Such bonds shall be signed by the president and clerk
and attested by the corporate seal of the board, shall bear the date of their
issue, and be payable in not less than five nor more than twenty years from
their date, at such place as shall be designated upon their face.
[1911, ch.
266, § 163; R. C. 1905, § 979; 1897, ch. 75; R. C. 1899, § 816.]
Right of taxpayer, in absence of statute, to enjoin issuance or payment of school
bonds. 30 L.R./UX.S.) 7.

The denominations of the bonds which
§ 1273. Denomination of bonds.
be issued under the provisions of this article shall be fifty dollars or
some multiple of fifty, and shall bear interest at not more than five per cent
per annum, payable semi-annually on the first day of January and July in
each year, shall show upon their face that they are issued for school purposes, and shall be sold at not less than par. Each bond shall have endorsed
thereon the certificate of the clerk stating that such bond is issued pursuant
to law and is within the debt limit prescribed by the constitution.
[1911,
ch. 266, § 164; R. C. 1905, § 979; 1897, ch. 75; R. C. 1899, § 816.]
1274.
the
Election
such
bonds
Bonds.
for
issuing.
Before
issuing
any
§
board of education shall call an election for the purpose of submitting to the
voters of the district the question of issuing such bonds, notice of which
shall be given in the manner prescribed by law for giving notice of the annual
election for the several officers of the city, town or village comprising such
special district, except that such notice shall be given fourteen days before
such election. Such election shall be conducted and the returns made in the
manner provided for the annual election of members of the board of educa
tion and may be held at the time of the annual school election or at any
other time named in such notice. The notice of such election shall clearly
state the amount of the bonds proposed to be issued, the time in which they
shall be made payable, the purpose for which they are to be issued, and the
time and place such election will be held. At such election the voters shall
have written or printed on their ballots " for issuing bonds " or " against
issuing bonds," and if a majority of the votes cast is for issuing bonds such
bonds shall be issued and negotiated by such board of education, but if a
majority thereof is against issuing bonds such bonds shall not be issued, nor
shall the question be again submitted for one year thereafter except for a
different amount and then only upon a written petition of a majority of the
voters of the district.
[1911, ch. 266, § 165; R. C. 1905, § 980; 1890, ch. 62,
§ 201 R. C. 1899, § 817.]
§ 1275. Bonds to specify what. Debt limit. The bonds, the issuance of
which is provided for in the foregoing section, shall specify the rate of interest and the time when the principal and interest shall be paid; and no
district shall issue bonds in pursuance of this article in a sum greater than
[1911, ch. 266,
five per cent of its assessed valuation, including other debts.
§ 166; R. C. 1905, § 981; 1890, ch. 62, § 202; R. C. 1899, § 818.]
Maintenance of school as necessity which will justify school district in exceeding debt

may

;

limit.

27 L.R.A.(N.S.) 891.

The board of education at
§ 1276. Levy for interest and sinking fund.
the time of its annual tax levy for the support of schools shall also levy a
the
same
accrues on all bonds issued
the
interest
as
sufficient amount to pay
under the provisions of this article, and also to create a sinking fund for the
redemption of such bonds, which it shall levy and collect in addition to the
rate per cent authorized by the provisions aforesaid for school purposes, and
such amount of funds when paid into the treasury shall be and remain a
special fund for such purpose only, and shall not be apportioned in any other
-
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way except as hereinafter provided. At or before the issuance of any bonds
as herein provided the board shall by resolution provide for such annual
levy to pay the interest and to create such sinking fund, and such resolution
shall remain in force until all such bonds and the interest thereon shall have
been paid. [1911, ch. 266, § 167; R. C. 1905, § 982; 1890, ch. 62, § 203; R. C.
1899, § 819.]
Board of education estopped to set up failure to provide sinking fund, where bond*
recite that law has been complied with. Wilson v. Board of Ed., 12 S. D. 535, 81 N. \V.
952.

§ 1277. Investment of sinking funds. School districts. All moneys raised
for the purpose of creating a sinking fund for the final redemption of all
bonds issued under article 71 of chapter 9 of the Civil Code of the state shall
be invested annually by the board of education of any special school district
in this state as follows, viz.
1. In the bonds of this state or of the United States.
2.
special school district board may designate one or more national or
state banks in the county where such special school district is situated, as a
depositary for such sinking fund, and in such case the school board shall
advertise for at least fourteen days in some newspaper printed within the
limits of said special school district, if there be one, if not, in the county
where said school district is situated, for sealed proposals for the deposit
of the sinking fund of such school district, reserving the right to reject any
and all bids, and satisfying itself of the responsibility of all banks proposing
to act as depositaries. Before any bank shall be designated as such depositary,
it shall present to the school board a sealed proposal stating in writing what
rote of interest will be paid for the deposit of such sinking funds, and shall
submit to the board for its approval a bond payable to the special school
district conditioned for the safe keeping and repayment of any funds deposited
in such bank, which bond shall be signed by not less than three freeholders
of this state as sureties or some surety bond company qualified to do business
in this state, and such bond to be in the sum required by the school board
and in no ease to be less than double the probable amount of the funds to be
deposited in such bank. The approval of such bond shall be endorsed thereon
by the board and deposited with the county auditor, and any bank whose
bond shall have been so approved shall thereupon be designated by the
school board as a depositary for the sinking fund, and shall continue as such
until such time as the board shall direct the withdrawal of such funds or
until such funds are needed for the payment or the purchase of bonds as
provided in this act [sections 1105-1422]. When the sinking fund of any special school district is deposited by the treasurer of the board of education of
said school district in the name of the school district in such depositary, such
treasurer and his sureties shall be exempt from all liability thereon by reason
of loss of any such funds from the failure, bankruptcy or any other act of any
such bank, to the extent only of such funds in the hands of such bank or banks

A

at the time of such failure or bankruptcy. Such depositary shall furnish
to the clerk of the board of education of such special school district prior
to the fifth day of July of each year, a verified statement of the school district account with such depositary for the year ending June thirtieth, which
statement shall show a credit to such deposit account of all sums of interest
f.reming on the sinking fund deposited.
3. The board of education of any special school district may buy and
cancel the bonds of sueh district and pay for the same with the moneys in
the sinking fund created to pay such bonds.
4. In first mortgages on farm lands in this state only in the following manner,
to-wit
(a) That said first mortgages and all of them shall run for a period of
time not to exceed ten years and that the funds so invested shall bear interest
:;o:
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at a rate not less than six per cent per annum and such interest when paid
shall be covered into and become a part of the said sinking fund.
(b) First mortgage loans shall be made only upon cultivated lands within
the state, and in no case on lands of which the appraised value is less than

seven dollars and fifty cents per acre, and in sums not to exceed forty per
cent of the appraised valuation of such lands. Such appraisement to be made
by the school board of such special school district or by some competent
person designated bv them for the purpose. [1911, eh. 266, § 168; R. C. 1905,
§ 983; 1890, ch. 62, § 204; R. C. 3899, § 820; 1901, ch. 190.]
The reference at the begitjirinpr of this section to " article 71 of chapter 9 of .the Civil
Code" is erroneous. See explanation in note to section 1307.

and foreclosure of mortgages. All or any of said mortbe satisfied at any time after five years from the date when made,
full amount due thereon, by any instrument in writing
executed in the corporate name of the special school district which shall be
the payee in all notes taken for loans as herein provided and the mortgagee
in all mortgages taken.
Such instrument to be executed and acknowledged
in the same manner as is or may be provided for by law for the execution and
acknowledgment of transfers of real estate by corporations. Such mortgages
may be foreclosed by advertisement or an action in the name of the special
school district in any court of competent jurisdiction as is now or mav be
provided by law. [1911, ch. 266, § 169 R. C. 1905, § 984; 1890, ch. 62, § *204
R. C. 1899, § 820; 1901, ch. 190.]
§ 1279. Interest coupons. When the interest coupons of the bonds hereinbefore authorized shall become due they shall be promptly paid by the treasurer, upon presentation, out of any moneys in his hands collected for that
purpose, and he shall indorse in red ink upon the face of such coupons the
word " paid " and the date of pavment and sign the initials of his name.
[1911, ch. 266, § 170; R. C. 1905, § 985; 1890, ch. 62, § 205; R. C. 1899, § 821.]
§ 1280. Security for payment of bonds. The school fund and property of
such school corporation and territory attached for such purposes is hereby
pledged to the payment of the interest and principal of the bonds mentioned
in this article as the same may become due.
[1911, ch. 266, § 171; R. C. 1905,
§ 986; 1890, ch. 62, § 206; R. C. 1899, § 822.]
§ 1281. Bond register. The clerk of the board of education shall register
in a book provided for that purpose the bonds issued under this article, and
all warrants issued by the board, which register shall show the number, date
and amount of such bonds and to whom payable. [1911, ch. 266, § 172; R. C.
1905, § 987; 1890. ch. 62, § 207; R. C. 3899, § 823.]
Issuance of. The board of education of any
§ 1282. Refunding bonds.
special or independent school district shall have power, whenever two-thirds
of the members of such board shall deem it necessary for the best interests of
such school district, to issue bonds for the purpose of refunding any outstanding bonds when the same become due. Such bonds shall be issued in
denominations of fifty dollars or some multiple of fifty, and shall not exceed
in amount the face value of the bonds they are issued to replace, and shall
not bear a higher rate of interest than five per cent per annum, payable semiannually on the first day of January and July of each year, nor run for a
longer period than twenty years.
[1911, ch. 266, § 173; R. C. 1905, § 988:
1907, ch. 75; R. C. 1899, § 824.]
§ 1283. Bonds may be exchanged. Such refunding bonds may be exchanged
at par for an equal amount of outstanding bonds or may be sold at not less
than par value and the proceeds applied solely to the payment of the bonds
to be refunded, except that any premium that may be received on the sale of
such bonds shall be kept as a separate fund and used for the payment of the
interest on such bonds.
[1911, ch. 206, § 174; R. C. 1905, § 989; 1891, ch. 59,
§ 2; R. C. 1899, § 825.]
j§

1278. Satisfaction

gages

may

on payment of the

;

'
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§ 1284. Issue of bonds. How governed. In the issuance of such refunding
bonds the board of education shall be governed by the provisions of sections 980-986.

[1911, ch. 266, § 175; R. C. 1905, § 990; 1891, ch. 59, § 3;

R. C. 1899, § 826.]
§ 1235. Surplus funds. How transferred. Any moneys remaining in the
treasury of such school districts, appropriated or held for the purpose of
paying such bonds so refunded, may, at the discretion of the board of education at any time within six months after such refunded bonds have been taken
up and cancelled, be transferred to the building or contingent fund of such
district.

[1911, ch. 266, § 176; R. C. 1905, § 991; 1891, ch. 59, § 4; R. C. 1899,

§ 827.]

Article

10.

— Independent

School Districts.

§ 1286. Independent school districts. How organized. Any city heretofore
organized for school purposes under a speeial law and provided with a board
of education may become incorporated as an independent school district under
the provisions of this article in the manner following
Whenever one-eighth
of the legal voters of such city voting at the preceding municipal election
shall petition the mayor and council thereof to submit the question as to
whether such city shall establish an independent school district under this
article to a vote of the electors in such city it shall be the duty of such
mayor and council to submit such question accordingly and to appoint a time
and place or places at which such vote may be taken and to designate the
persons who shall act as judges at such election, but such question shall not
be submitted oftener than once in two years. [1911. ch. 266, § 177 R. C. 1905,
« 992: 1890, eh. 64, § 1 R. C. 1899, § 828.]
The mayor of such city shall cause at least
§ 1287. Notice of election.
fourteen days' notice of such election to be given by publishing a notice thereof
in one or more newspapers within such city, but if no newspaper is published
therein, then by posting at least five copies of such notice in each ward or
voting precinct.
[1911, ch. 266, § 178; R. C. 1905, $ 993; 1690, ch. 64, § 2;
:

;

;

R. C. 1899,

§ 829.]

Form

of ballots. Returns. The ballots to be used at such election
"For establishing an independent school
shall be in the following form:
The
district," or " against establishing an independent school district."
judges of such election shall make returns thereof to the city council whose
canvass
duty it shall be to canvass such returns and cause the result of such
to be entered upon the records of such city. If a majority of the votes cast
at such election shall be for establishing an independent school district, such
independent school district shall henceforth be deemed to be organized under
this article and the board of education then in office shall thereupon exercise
the powers conferred upon the officers in this article until their successors are
elected and qualified.
[1911, ch. 266, § 179; R. C. 1905, § 994; 1890, ch. 64,
§ 1288.

§ 3: R. <\ 1899. 5 830.]

All that portion included
§ 1289. Boundaries of independent districts.
within the corporate limits of any city, together with the additions that are
or may be hereafter attached to such city limits shall be constituted and
established an independent school district to be designated as the " Independ" and a board of education is
ent School District of the City of
herebv established for the same. [1911, ch. 266, § 180 R. C. 1905, § 995 1890,

now

;

H:R.

eh. 64.
§ 1290.

;

C. 1899, § 831.]

of the board. How elected. Quorum and term of office.
Such board shall consist of one member from each ward in the city, and
when the city is divided into an even number of wards then such city shall
fleet one member of such board at large, and when such city is divided into
an odd number of wards such city shall elect two members of such board at
large. Such members shall hold their office for the term of three years and

Members
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until their successors are elected and qualified.
Provided that at the first
election in independent districts hereafter organized members from even
numbered wards shall be elected for a term of one year; and members from
odd numbered wards for a term of two years and members at large shall
be elected for a term of three years. Provided further, that in such cities
as have been heretofore organized as independent school districts that the
term of office of members at large elected in 1912 shall be three years; that
the term of office for members of said board from even numbered wards
elected in 1912 be extended to two years from the date of their election;
that their term of office of the members elected from odd numbered wards
in 1911 shall remain two years, and that thereafter the term of office for
all members shall be three years.
majority of said board shall constitute
a quorum. [1913, ch. 257; 1911, ch. 26b', § 181 It. C. 1905, $ 996: 189*, eh. ,5;
R. C. 1899, § 832.]
Canvass of votes. The election referred to in
§ 1291. Date of election.
the foregoing shall be held on the third Monday in April of eaeh year, at
the usual polling place for municipal elections in each ward. The mayor
shall have authority and is hereby empowered to appoint two judges and
one eierk for such election, who shall open the polls at the hour of eleven
o'clock in the forenoon and hold the same open until five o'clock in the
afternoon of the same day. Such elections shall be conducted in all respects
and the polls closed and votes canvassed in the same manner as municipal
elections, and the judges shall have the same power and authority in all
respects as the judges of election for municipal officers, and after the
votes are canvassed the judges shall make their returns to the city clerk or
auditor, as the case may be, within twenty-four hours after the polls are
closed, and the city council shall canvass such returns and declare the result
within three days thereafter, which result shall be entered upon the records
of the city, and it shall be the duty of the city clerk or auditor to issue
certificates of election to the persons declared elected. The judges and clerks
of election shall receive the same compensation for their services as at
municipal elections for mavor and aldermen. [1911, ch. 266, § 182; R. C. 1905,
§ 997; 1890. ch. 64, § 6; R. C. 1899, § 833.]
§ 1292. Vacancies, how filled. If any vacancy occurs in the board for any
cause, the remaining members thereof shall till sueh vacancy by appointment
until the next annual election, and at such election a new member shall be
elected to fill the unexpired term.
[1911, ch. 206, § 183; R. C. 1905, § 998;
1890. eh. f>4. § 7; R. C. 1899. § 834.1
§ 1293. Style and powers of board. The board so elected shall be a body
corporate in relation to all the power and duties conferred upon it by this
article and shall be styled " The Board of Education of the Independent
(here insert the name of
School District of the City of
the city,)" and as such shall have the power to sue and be sued, contract
and be contracted with, and shall possess all the powers usual and incident
to such bodies corporate, and such as shall be herein given, and shall procure
and keep a corporate seal. At each annual meeting of the board the members
thereof shall elect one of their number president of the board, and when,
he is absent a president pro tempore shall be appointed, who shall preside
during such absence. The members so elected shall each qualify by taking
the prescribed oath of office within ten days after receiving their certificates
of election, and shall assume the duties of their office at the annual meeting
[1911, ch. 266,
of the board held on the first Tuesday in May of each year.
§ 184: R. C. 1905, § 999; 1890, ch. 64, § 8; R. C. 1899, § 835.]
of
the
board
shall receive
The
members
Responsibility
board.
1294.
of
§
no compensation, nor be interested directly or indirectly in any contract for
building or making any improvements or repairs provided by this chapter
They shall have the care and custody of all public
[sections 1105-1422].
810
;

A

;
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property in such district pertaining to school purposes and the general man-

agement and control

of

all

school matters.

[1911, ch. 266, § 185;

&

C. 1905,

§ 1000; 1890, ch. 64, § 9; R. C. 1899, § 836.]

§ 1295. Meetings of board. The regular meetings of the board shall be
held on the first Tuesday of each monlh, and the board may hold special
meetings upon notice. The regular meeting may be adjourned for any time
shorter than one month. Special meetings may be called by the president
or in case of his absence or inability to act, by any three members of the
board as often as necessary by giving a personal notice in writing to each
member of the board or by causing such notice to be left at his place of
residence at least fort}'-eight hours before the hour of such special meeting.
[1911, eh. 266, § 186; R. C. 1905, § 1001: 1890, ch. 64, § 10; R. C. 1899, § $:)!.]
§ 1296. Secretary, duties of. Such board shall appoint a secretary, who
shall hold his office during the pleasure of the board and whose compensation shall be fixed by the board. The secretary shall keep a record of the
proceedings of the board and perform such other duties as the board may
prescribe.
Such record, or a transcript thereof, certified by the secretary
and attested by the seal of the board, shall be received in all courts as prima
facie evidence of the facts therein set forth; and such records and all books,
accounts, vouchers and papers of the board shall at all times be subject to
inspection by the members of such board or any committee thereof, or by
any taxpayer of the district. For the purpose of economy the board may,
if deemed advisable, appoint one of its own members secretary.
The annual
report of the secretarj' shall contain such items as mav be required bv the
superintendent of public irstruet?on. [1911, ch. 266, § 187 R. C. 1905, § 1002;
1890, eh. 64. § 11 : R. C. 1899. § 838.]
§ 1297. General powers of board. The board shall have power and it
shall be its duty
1. To orgnnize and establish such schools in the district as it shall deem
requisite and expedient, and to change and discontinue the same.
2. To purchase, sell, exchange and lease school houses and rooms, lots or
sites for school houses, and to fence and improve the same.
3. To build, enlarge, alter, improve or repair school houses, outhouses and
appurtenances as it may deem advisable upon lots and sites owned by the
;

district.
4. To purchase, sell, exchange, improve and repair school apparatus, books
for indigent pupils, furniture and appendages and provide fuel for schools.
5. To have the custody and safe keeping of the school houses, outhouses,
books, furniture and appurtenances, and to see that the ordinances of the
city council in relation thereto are observed.
6. To contract with and employ a superintendent and all teachers in such
schools for a period not to exceed three years, and remove them at pleasure.
7. To pay the salaries of such teachers out of the money appropriated and
provided by law for the support of common schools in such district, so far
as the same shall be sufficient, and the residue thereof from the money
authorized to be raised by this article.
8. To defray the necessary and contingent expenses of the board, including
the compensation of the secretary.
9. To have in all respects the superintendence, supervision and management of the public schools of such district and from time to time to adopt,
alter, modify and repeal, as they may deem expedient, rules and regulations
for their organization, grading, government and instruction, for the reception
of pupils and their transfer from one school to another, for the suspension
and expulsion of pupils subject to the same restrictions as are contained in
subdivision 11 of section 1251, and generally for their good order, prosperity

and
10.

utility.

To prepare and report

to the city council of the city such ordinances
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and regulations as may be necessary and proper for the protection, safe
keeping, care and preservation of school houses, lots and sites and appurtenances and all the property belonging to the district connected with or
appertaining to the schools within the city limits, and to suggest proper
penalties for the -iolation of such ordinances and regulations, and annually,
on or before the tirst Monday in July, to determine and certify to the county
auditor the rate of taxation in its opinion necessary and proper to be levied
under the provisions of this article, for the year commencing on the first day
of July thereafter, and also at any time to determine how many and what
denomination of bonds .shall be issued and sold to pay the extraordinary
outlays required.
It.

[1911, ch. 266, § 188; R. C. 1905, § 1010; 1890, ch. 64, § 19;

C. 1899, § 846.]
6.

Power

of trustees to hire teacher for period

extending h**yond their own term-

16

L.R.A. 257.

Power of board to appoint superintendents or teachers for terms extending beyond
its

own term.

29 L.K.A.(N.S.) 057.

§ 1298. Powers of board. The board shall have power and it shall be its
duty to levy and raise from time to time, by tax, such sums as may be determined by the board to be necessary and proper for any of the following

purposes:
1. To purchase, exchange, lease or improve sites for school houses.
2. To build, purchase, lease, enlarge, alter, improve and repair school houses
and their outhouses and appurtenances.
3. To purchase, exchange, improve and repair school apparatus, books, furniture and appendages.
4. To procure fuel, to pay janitors and defray the contingent expenses of
the board, including the expenses of the secretary.
5. To pay teachers' salaries after the apportionment of public moneys
which mav be by law appropriated and pcovided for that purpose. [1911,
ch. 2C6, § 189; R. C. 1905, § 1003; 1890, ch. 04, § 12; R. C. 1S99, § 839.]

Each member of the board shall visit all the
§ 1209. Visiting schools.
public schools in the district at least twice in each year of his official term,
and the board shall provide that each of the schools shall be visited by a
committee of three or more of their number at least once during such term.
[1911, ch. 2GG, § 190; R. C. li)05, § 1011; 1890, ch. 64, § 20; R. C. 1899, § 847.1
§ 1300. Nonresident pupils. Such board of education shall have power to
allow the children not resident in such district to attend the schools of such
district under the control and care of such board, upon such terms as the
board shall prescribe, fixing the tuition which shall be paid therefor. [1911,
ch. 266, § 191 R. C. 1905, § 1012 1890, ch. 64, § 21 R. C. 1899, § 848.]
§ 1301. Collection of tax. The tax to be levied and collected as aforesaid
by virtue of this article shall be collected in the same manner as other county
taxes, and for that purpose the board of education shall have power to levy
and cause to be collected such taxes as are herein authorized, and shall cause
the amount for each purpose to be certified by the secretary to the county
auditor in time to be added to and put upon the annual tax list of the county.
And it shall be the duty of the county auditor to calculate and extend upon
the annual assessment roll and tax list the tax so levied by such board, and
such tax shall be collected as other county taxes arc collected. [1911, eh. 266,
§ 192; R. C. 1905, § 1004; 1890. eh. 64, § 13; R. C. 1899, § 840.]
§ 1302. Amount of tax limited. The amount raised for teachers' salaries
and contingent expenses shall be only such as together with the public moneys
coming to such district from the state and county fund and other sources
shall be sufficient to maintain efficient and proper schools in such district. The
taxes for the purchasing, leasing or improving of sites, and the building, purchasing, leasing, enlarging, altering or repairing of school houses shall not
exceed in any year twenty mills on the dollar, of the assessed valuation of
taxable property of the district, and the board of education is authorized and
:

;

;
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directed, when necessary, to borrow in anticipation, the amount of the taxes
to be raised, levied and collected as aforesaid.
[1911, ch. 266, § 193; R. C.
1905. § 1005; 1890, ch. 64, § 14; R. C. 1899, § 841.
§ 1303. Authority to issue bonds. The board of education of such district
is authorized and empowered, and it is its duty whenever the board deems it
necessary for the efficient organization and establishment of schools, including
the purchase of school sites and the construction and furnishing of school
houses, in such district, and when the taxes authorized by this article shall not
be sufficient or shall be deemed by the board to be burdensome upon the tax
payers of the district, from time to time to issue bonds of the district in the
denomination of fifty dollars or some multiple of fifty, payable at a time not
to exceed twenty-five years after date and bearing interest at a rate not to
exceed five per cent per annum, payable semi-annually on the first day of
January and July of each year; and to show upon their face that they are
issued for the purpose of building or furnishing a school house or school houses,
purchasing grounds on which to locate the same, or to fund any outstanding
indebtedness, or for the purpose of taking up any outstanding bonds; and
the said board of education is authorized to cause the same to be sold at not
less than par value, and the money realized therefrom deposited with the city
treasurer to the credit of such board of education and when any bonds shall be
so negotiated it shall be the duty of the board to provide by tax for the payment of the principal and interest of such bonds; provided, that at no time
shall the aggregate amount of such bonds, including all other indebtedness,
exceed fifty mills on the dollar of valuation of the taxable property of such
district, to be determined by the last city assessment.
[1911, ch. 266, § 194
R. C. 1905, § 1006 1897, ch. 75 R. C. 1899, § 842.]
"
Laws 190D, ch. 205, provided thai Suction eight* rn of a bill for an act to create certain territory now within the school township of Rrightwood, Richland county, D. T., as
an independent school district, to be known as Brightwood Independent District Number
One, Richland county, North Dakota, passed February 16, 1885, be and the same is hereby
amended to read as follows: "
proceeding then to authorize the board of education of
that district to issue bonds, the section being substantially in the *ame terms as the
;

;

;

—

foregoing

$ 1303.

§ 1304. Moneys paid to city treasurer. All moneys raised pursuant to tinprovisions of this article and all moneys which shall by law be appropriated
to or provided for such district, shall be paid over to the city treasurer of the
city, and the county treasurer shall from time to time as he shall receive the
county school funds, and at least once in each month, on the first Monday
thereof, pay over to such treasurer the proportion thereof belonging to such district and for that purpose the board shall have the power to cause all needful
steps to be taken including census reports or other acts or things, to enable such
board to receive the school money belonging to such district, as fully and
completely as though such district formed one of the school districts of the
county where the same mav be situated. [1911, ch. 266, § 195; R. C. 1905,
§ 1007; 1890, ch. 64, § 16; R. C. 1899, § 843.]
§ 1305. Bond of treasurer. The city treasurer of such city shall give a bond
to such board of education in such sum as the board shall from time to time
require, with two or more sureties to be approved by the board, conditioned
for the safe keeping of the school funds, which shall be in addition to bis
other bond; and such treasurer and the sureties upon such bond shall be
accountable to the board for the moneys that come into his hands, and in case
of failure of such treasurer to give such bond when required by the board, or
within ten days thereafter, his office shall become vacant and the city council
shall appoint another person in his place.
[1911, ch. 266, § 196; R. C. 1905,
§ 1008; 1890, ch. 64, § 17; R. C. 1899, § 844.]
§ 1306. School funds, how kept and paid out. All moneys required to
be raised by virtue of this article shall be paid in cash or in warrants hereinafter provided, drawn on the school fund only, and such moneys and all
;
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therein shall be deposited for safe keeping with such city auditor to the
credit of the board of education, and shall by him be safely kept separate
and apart from any other funds until drawn from the treasury as herein
provided.
Such treasurer shall pay out the moneys authorized by this
article only upon warrants drawn by the president, countersigned by the secretary and attested by the seal of such board of education. [1911, ch. 266, § 197
R. C. 1905, § 1009: 1890, ch. 64, § 18; R. C. 1899, § 845.]
§ 1307. Investment of sinking funds. School districts. All moneys raised
for the purpose of creating a sinking fund for the final redemption of all bonds
issued under article 71 of chapter 9 of the Civil Code of the state shall be
invested annually by the board of education of any independent school district
in this state as follows, viz.
1. In the bonds of this state or of the United States.
2. An independent school district board may designate one or more national
or state banks in the county where such independent school district is situated, as a depositary for such sinking fund, and in such case the
school board shall advertise for at least fourteen days in some newspaper
printed within the limits of said independent school district, if there be one.
if not, in the county where said school district is situated, for sealed proposals
for the deposit of the sinking fund of such school district, reserving the right
to reject any and all bids and satisfying itself of the responsibility of all banks
proposing to act as depositaries. Before any bank shall be designated as such
depositary it shall present to the school board a sealed proposal stating in
writing what rate of interest will be paid for the deposit of such sinking
funds, and shall submit to the board for its approval a bond payable to the
independent school district conditioned for the safe keeping and repayment of
any funds deposited in such bank, which bond shall be signed by not less than
three freeholders of this state as sureties or some surety bond company qualified
to do business in this state, and such bond to be in the sum required by the
school board and in no case to be less than double the probable amount of
the funds to be deposited in such bank. The approval of such bond shall be
indorsed thereon by the board and deposited with the county auditor, and any
bank whose bond shall have been so approved shall thereupon be designated
by the school board as a depositary for the sinking fund, and shall continue
as such until such time as the board shall direct the withdrawal of such funds
or until such funds are needed for the payment or the purchase of bonds as
provided in this act [sections 1105-1422]. When the sinking fund of any independent school district is deposited by the treasurer of the board of education
of said school district in the name of the school district in such depositary such
treasurer and his sureties shall be exempt from'all liability thereon by reason
of loss of any such funds from the failure, bankruptcy or any other act of
any such bank to the extent only of such funds in the hands of such bank or
banks at the time of such failure or bankruptcy. Such depositary shall furnish to the clerk of the board of education of such independent school district'
prior to the fifth day of July of each year, a verified statement of the school
district account with such depositary for the year ending July thirtieth, which
statement shall show a credit to such deposit account of all sums of interest
accruing on the sinking fund deposited.
3. The board of education of any independent school district may buy and
cancel the bonds of such district and pay for the same with the moneys in the
sinking fund created to pay such bonds. [1911, ch. 266, § 197»/2 .]
The reference at the bepnningr of this section to " article 71 of chapter 9 of the Civil
Code" is erroneous. Undoubtedly, article 17 of chapter 9 of the Political Code is intended. See R. C. 1905, $ 913. The said article* 17 of chapter 9 (R. C. 1908, || 910-919)
was expressly repealed in Laws 1911, ch. 26<',. $ 310, and the provisions enacted in tho
place of

it

for

the

use

the

constitute sections 1332, 1341 herein.

§ 1308. Expenditures not to exceed revenues. It shall be the duty of the
board in all its expenditures and contracts to have reference to the amount
of money which shall be subject to ito order during the current year for the
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particular expenditures in question and not to exceed that amount.
[191.1,
eh. 266, § 198 R. C. 1905, § 1013 1890, ch. 64, § 22 R. C. 1899, § 849.1
§ 1309. Title to property of district. The title of all property belonging to
any such independent school district shall be vested in such district for the
use of the schools, and the same while used and appropriated for school purposes shall not be levied upon or sold by virtue of any warrant or execution or
other process, nor be subject to any judgment or mechanic's Hen or taxation
for any purpose whatever; and the district in its corporate capacity may
take, hold and dispose of any real and personal property transferred to it by
gift, grant, bequest or devise for the use of common schools for the district,
whether the same is transferred in terms of such district by its proper name
or to any person or body for the use of such schools. [1911. ch. 266, § 199;
.}i05, § 1014; 1890, ch. 64, § 23; R. C. 1899,
R.
§ 850.]
§ 1310. Real property. Title, how conveyed. Whenever any property is
;

.

;

;

.

purchased by the board a conveyar.ee thereof shall be taken in the name of such
district and whenever any sale of such property is made by the board, a resolution in favor of such sale shall first be adopted and spread upon the records of
the board, and the conveyance of such property shall be executed in the name
of such district by the president of the board attested by the secretary under
the seal thereof, and acknowledged by such officers. Such president and secretary shall have authority to execute conveyances as aforesaid with or without
covenants of warranty on behalf of the district. [1911, ch. 266, § 200; R. C.
;

1905, § 1015; 1890, ch. 64, § 24; R. C. 1899, § 851.]
§ 1311. Report of city treasurer. It shall be the duty of the city treasurer at
least fifteen days before the annual election for members of such board and
as often as called upon by the board, to prepare and report to such board
a true and correct statement of the receipts and disbursements of moneys
under and pursuant to the provisions of this article, during the preceding
year, which statement shall set forth under appropriate head:
1. The money raised by the board under section 1298.
2. The school moneys received from the county treasurer.
3. The money received under section 1303.
4. All moneys received by the city treasurer, subject to the order of the
board, specifying the sources from which it accrued.
5. The manner in which all money has been expended, specifying the
amount under each head of expenditures and the board shall at least one
week before such election, cause such statement to be published in all the
newspapers of the citv which will publish the same gratuitously.
[1911.
eh. 266. § 201; R. C. 1905, § 1016; 1890, ch. 64, § 25; R. C. 1899, § 852.]
1312.
under
New
district
to
School
districts
created
assume
debts
of
old.
§
the provisions of this article shall assume all obligations and liabilities incurred by the districts out of which they are formed, if old districts are not.
divided, and a proportionate part if divided. [1911, ch. 266, § 202 R. C. 1905,
§ 1019; 1890, eh. 64, § 28; 11. C. 1895, § 855.]
§ 1313. Forfeit for refusal to serve as member of board. It shall be the
duty of the clerk of said school board immediately after the election of any
person as a member thereof, personally or in writing, to notify him of his
lection, and if any person shall not within ten days after receiving such
notice of election, take and subscribe the oath as herein provided and file the
same with the city auditor, the board may consider it as a refusal to serve,
and fill the vacancy thus occasioned, and the person so refusing shall forfeit
and pay to the city treasurer for the benefit of the schools of such district a
penalty of fifty dollars, which may be recovered in the name of such city by a
ivil action.
[1911, ch. 266, § 203; R. C. 1905. § 1018; 1890, ch. 64, § 27; R. C.
;

c

1

SO 9.

§

854.]

§ 1314. City council to pass certain ordinances. The city council shall have
it shall be its duty to pass such ordinances and regulations

the power and
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as the board of education may recommend as necessary for the protection,
preservation, safe keeping and care of the school houses, lots, sites, appurtenances, libraries, and all necessary property belonging to or connected with
the schools of the city, and to provide proper penalties for the violation
thereof, and all penalties shall be collected in the same manner that the
penalties for violation of city ordinances are collected, and when collected
shall be paid to the city treasurer and placed to the credit of the board of
education, and shall be subject to its order as herein provided. [1911, ch. 266,
§ 204; R. C. 1905, § 1017; 1890, ch. 64, § 26; R. C. 1899, § 853.]

Article 11

— Board of Education

in Certain Cities.

§ 1315. Boards to be elected at large. In each city not organized under
the general law there shall be a board of education consisting of seven members
having the qualifications of electors who shall be elected at large by the
electors of such city qualified to vote at school elections and, except as may
be otherwise provided herein for the first election, two members of such
board shall be elected annually and three triennially at a special election
to be held on the Tuesday after the first Monday in June provided, that the
provisions of this article shall not apply to cities existing under a special act
or which are now under the general school laws. [1911, ch. 266, § 205; It. C.
1905, § 1020; 1890, ch. 65, § 1 R. C. 1899, $ 856.1
§ 1316. Term of office. The term of office of a member of the board of
education, except as in this article otherwise provided, shall be three years
and until his successor is elected and qualified. [1911, ch. 266, § 206; R. C.
1905, § 1021 1890, ch. 65, § 2; R. C. 1899, § 857.)
§ 1317. Elections, how conducted. All elections under the provisions of
this article shall be called, conducted and the votes canvassed and returned
in the manner provided by law for general city elections. [1911, ch. 266, § 207
R. C. 1905, § 1022; 1890, ch. 65, § 4; R. C. 1899, § 858.]
§ 1318. Relatives not eligible as teachers. No son, wife or daughter of any
member of the school board shall be eligible to a position as a teacher in
schools of the district which such member represents except upon the consent
of all the members of such board.
[1911, ch. 266, § 208; R. C. 1905, § 1023:
;

;

;

;

1890, ch. 65, § 5; R. C. 1899, § 859.
§ 1319. Independent school organisations under special laws abolished. Any
independent school district organized for school purposes under a special law.
which does not include or is not included in any city or incorporated town or
village organized for municipal purposes, shall become a part of the school
district in which it is located by the repeal of the special law organizing or governing such independent district. Any independent district organized for
school purposes under a special law or under any other law than is contained
in this chapter [sections 1105-1422], which includes or is included in any city
or incorporated town or village organized for municipal purposes, shall become
a special district by the repeal of the special law organizing or governing such
independent school district. Any school district or special district so constituted or constituted in part shall be governed by the provisions of this chapter ;
provided, that nothing herein shall prevent any such independent district from
coming under the operation of this chapter [sections 1105-1422] in the manner therein provided. [1911, ch. 266, § 209; R. C. 1905, § 1024; 1891, ch. 63,
§ 1; R. C. 1899, § 860.]

§ 1320. Old school officers hold over. The board of education or other governing board of such independent district shall continue to exercise the powers
and duties devolving upon it under the provisions of such special or other law
governing such independent district, the same as though such law had not been
repealed, until the second Tuesday in July following the repeal of such special
or other law; provided, that all that portion of the general school laws which
provides for an annual school election shall apply to such independent district
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and shall be in full force and effect for the purpose of electing school officers at
such annual election and such officers shall be elected in and for the whole
school district, including the independent district or portion of such independent district located therein, or in and for the special district, the same
as though no law had ever existed providing for the organization of such
independent district; provided, further, that in a special district formed and
created as herein provided, a full board of education shall be elected as
provided by law for first elections, but in school districts formed as herein
provided by the addition of such independent district or portion thereof there
shall be elected only such officers as are required to fill the regular vacancies
in the school offices of such school district heretofore organized.
[1911, ch. 266,
§ 210; R. C. 1905, § 1025; 1891, ch. 63, § 2; R. C. 1S99, § 861.]
§ 1321. Debts and assets determined by arbitration. When the boundaries
of such school district shall have been arranged as contemplated in this article,
the determination and division of consolidation of all debts, property and
assets of the several portions of such district or districts so consolidated shall
be made by arbitration as provided bv law. [1911, ch. 266, § 211; R. C. 1905,
§ 1026; 1891, ch. 63, § 3; R. C. 1899, § 862.]
;

Article

12.

— Vacancies.

of superintendent of public instruction filled by
appointment. Should a vacancy occur in the office of the superintendent of
public instruction, the governor shall have power and it shall be his duty to
lill such vacancy by appointment, which appointment shall be valid until the
next general election and until his successor is elected and qualified. [1911,
ch. 266, § 212; R. C. 1905, § 859; 1890, ch. 62. § 106; R. C. 1899, § 726.]
§ 1323. Vacancy in office of county superintendent. Should a vacancy occur
in the office of county superintendent of schools, the board of county commissioners of such county shall have power and it shall be their duty to fill
such vacancy by appointment, as provided by law, which appointment shall
be valid until the next general election. The county auditor shall immediately
notify the superintendent of public instruction of such appointment. [1911,
eh. 266, § 213; R. C. 1905, § 860: 1897, ch. 75; R. C. 1899, § 727.]
§ 1324. Vacancy in office of director or treasurer. How filled. When any
vacancy occurs in the office of director or treasurer of a school district by
death, resignation, removal from the district, or otherwise, the fact of such
vacancy shall be immediately certified to the county superintendent by the
clerk of the district, and such superintendent shall immediately appoint in
writing some competent person who shall qualify and serve until the next
annual school election. The county superintendent shall at the same time
notify the clerk of the school district and the county auditor of every such
appointment. [1911, ch. 266, § 214; R. C. 1905, § 861; 1890, ch. 62, § 108;
R. C. 1899, § 728.]
§ 1325. Vacancy in office of clerk, how filled. Should the office of clerk of
a school district become vacant, the school board shall immediately fill such
vacancy by appointment and the president of the board shall immediately
notify the county superintendent and the county auditor of such appointment,
[mil, ch. 266, § 215; R. C. 1905, § 862; 1890, ch. 62, § 109; R. C. 1899, § 729.]
§ 1326. Office, when deemed vacant. An office of a school district shall become vacant by resignation of the incumbent thereof, but such resignation
.shall not take effect until a successor has qualified according to law. Any office
of a school district shall be deemed vacant if the person duly elected thereto
Khali neglect or refuse for the period of two weeks after the beginning of the
term for which he was elected, to accept and qualify for such office and serve
therein. Any school officer may be removed from office by a court of com-

§

1322.

Vacancy in

office
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petent jurisdiction as provided by law. [1911, ch. 266. 3 216 R. C. 1905,
1890, ch. 62, § 110; 1891, ch. 56, § 22; R. 0. 1899, § 730.]
;

Right of school

repudiate or withdraw resignation.

oflicer to

Abticle

13.

— Equalization

§

863

16 L.R.A.(N.S.) 1058.

op Indebtednkss.

§ 1327. Equalization of indebtedness by arbitration. After the boundaries
of a school district have been established as provided for in this chapter [sections 1105-1422] all school districts or parts of school districts that existed as
school corporations, or as parts thereof, before the taking effect of this code,
and that are now included in one school district, shall effect an equalization of
property, funds on hand and debts; or whenever the boundaries of two or more
districts are rearranged, ail districts affected by such change shall effect an
equalization of property, funds on hand and debts. To effect this, such school
board of such corporation constituting a school district under the operation of
this chapter [sections 1105-1422], shall select one arbitrator, and the several
arbitrators so selected, together with the county superintendent, shall constiIf in any case the
tute a board of arbitration to effect such equalization.
number of arbitrators, including the county superintendent, shall be an even
number, the county treasurer shall be included and be a member of such board.
The county superintendent shall fix the time and place of such meeting.
[1911, ch. 266, § 217 ; fi. C. 1905, § 864; 1897, ch. 75; R. C. 1899, § 73L]
Arbitrators to take into consideration the buildings owned l>v the original district.
State v. School DiHt.. 6 X. D. 488, 71 N. \V. 772.
Legislature may make distribution of school property on division or consolidation of
districts. School Dist. v. King, 20 X. D. 614, 127 X. \V. 515.

§ 1328. Tax to equalize and pay previous debts. Such board shall take an
account of the assets, funds on hand, the debts properly and justly belonging
to or chargeable to each corporation, or part of a corporation affected by such
change, and levy such a tax against each as will in its judgment justly and
fairly equalize their several interests.
[1911, ch. 266, § 218; R. C. 1905, § 865
1897, ch. 75; R. C. 1899, § 732.]
As to when tax levy will be enjoined at suit of tax payer.

Torgrinson

v.

Norwich

10, 103 X. W. 414.
Liability of territory annexed to school district to pay proportionate share of existing
debts. 27L.R.A. (X.S.I 1147.

School Dist. Xo. 31. 14 X. D.

§ 1329. Maximum annual tax levy for such purposes. When the amounts
to be levied upon the several corporations or parts of corporations mentioned
in the preceding section, shall be fixed, a list thereof shall be made wherein
the amount shall be set down opposite each corporation. The whole shall b»<
stated substantially in the form herein required for certifying school taxes,
and addressed to the county auditor, and shall be signed by a majority of such
board of arbitration such levy shall be deemed legal and valid upon the taxable property of each corporation provided, however, that not more than
fifteen mills thereof shall be extended against such taxable property in any
one year, and such levy not exceeding fifteen mills on the dollar shall be
extended as in this section provided from year to year, until the whole amount
shall be so levied.
The couuty auditor thall preserve such levies and shall
extend the several rates from year to year, as above required by law for district
taxes and the taxes shall be collected at the same time and in the same manner
as other taxes are collected.
[1911, ch. 266, § 219; R. C. 1905, § 866; 1890,
ch. 62, § 113; R. C. 1899, § 733.]
§ 1320. Proceeds to be turned over to the respective districts. Opposite the
several descriptions of property on the tax list shall be entered the school
districts within which it lies, and all the proceeds of these equalizing taxes,
shall be collected and shall be paid over to the proper school district within
which the property is situated. The proceeds of taxes upon parts of districts
of the district as at present constituted with which they were
lyim_r outbid
equalized slm'l be paid to the treasurer of the school district within which the
:

:

•
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is situated; the same as hereinbefore provided for regular taxes.
[1911, ch. 266, § 220; R. C. 1905, § 867; 1890, ch. 62, § 114; R. C. 1899, § 734.]
§ 1331. Maximum tax levy for all school purposes. The taxes levied for
purposes of equalization shall be in addition to all other taxes for school
purposes; provided, that all taxes for school purposes, including such taxes
for equalization, shall not exceed thirty mills on the dollar in any one year.
The provisions of this article shall apply to and govern all school districts
and parts of school districts hereafter divided or consolidated with each
other or with other districts in the divisions, uniting for apportionment of their
debts and liabilities or property and assets. [1911, ch. 266, § 221 ; R. C. 1905,
§ 868; 1890, eh. 62, § 115; R. C. 1899, § 735.]

property

Auticle 14.— Bonds of Common School Districts.

how issued. Whenever a duly constituted school
under the provisions of this chapter [sections 1105-1422] excepting
special or independent school districts, in any organized county in the state
at any regular or special meeting held for that purpose, shall determine by a
majority vote of all the qualified voters of such school district present at such
meeting and voting, to issue school district bonds for the purpose of building
and furnishing a school house and purchasing grounds on which to locate
the same, or to fund any outstanding indebtedness or for the purpose of taking
np any outstanding bonds, the district school board may lawfully issue such
bonds in accordance with the provisions of this article. [1911, ch. 266, § 222;
R. C. 1905, § 910; 1897, ch. 75; R. C. 1899, § 775; 1901, ch. 40.]
§

1332. School bonds,

district,

Municipal corporation* estopped by recitals in bonds issued and negotiated, when.
Coler v. School wp., 3 N. D. 24», 55 X. W. 587; Klagg v. School District, 4 N. D. 30. 58
W. 4'»'J; Wilson v. Board of Kducation, 12 S. D. 535. SI X. W. 952; Coler v. Rhoda
wp., C vS. D. 640. 03 X. W. 158.
Recital on face of bonds that all preliminary requirements have been complied with
estop* corporation to raise question. Coler v. Dwight School Twp., 3 N. D. 249, 55 X. W.
587, 28 L.R.A. G49 Wilson v. Board of Kducation, 12 S. D. 535, 81 N. W. 952; City of
Huron v. Sav. Rank, 86 Fed. 272, 30 C. C. A. 3S; Xat. Life Ins. Co. v. Board of Ed., 62
Fed. 778. 10 C. C. A. 637; ITuirhes County v. Livingston. 104 Fed. 306, 43 C. C. A. 541;
Second Ward Saw Pank v. Huron, 80 Fed. f>60; Coler v. Rhodn School Twp.. 6 S. D. 640,
63 X. W. 158 Klagg v. School Dist., 4 X. I). 30, 5S X. W. 499, 25 L.R.A. 363.
Illegal bonds mav be made valid by pavment of interest. Coler v. Rhoda School Twp.,
6 S. I). (140, C,3 X. W. ]5S.
*

>..

School

1

;

:

§ 1333. Notice of election to vote bonds.

Before the question of* issuing

bonds

shall be submitted to a vote of the school district, notices shall be
in at least three public and conspicuous places in such district, stating
the time and place of such meeting, the amount of bonds proposed to be issued,
rate of interest, purpose issued for, and the time in which they shall be made
payable. Such notices shall be posted at least fourteen days before the meet-

posted

in *r, and the voting shall be done by means of written or printed ballots, and
all ballots shall be prepared before the opening of the polls and shall be in
substantially the following form:
For issuing bonds in the sum of $
per cent, to run
at

years.

Yes
|

no

and

if a

|

rj

majority of the votes cast shall be in favor of issuing bonds the school
its proper officers, shall forthwith issue bonds in accordance

board, through

with such vote; but if a majority of all votes cast are against issuing bonds
thfn no further action can be had and the question shall not be again submitted
to a vote for one year thereafter, except for a different amount; provided,
that the question of issuing bonds shall not be submitted to a vote of Ihe
district, aud no meeting shall be called for that purpose until the district
school board shall have been petitioned in writing by at least one-third of
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the voters of the district.
§ 160; R. C. 1899, § 776.]

[1911, ch. 266, § 223

;

Education.

R. C. 1905,

§

911 ; 1890, ch.

62,

School board is bound to issue bonds for school house when
Sehouweiler v. Allen, 17 X. D. 510, 117 X. W. 866.
§ 1334. Bonds, denomination of. Interest. Limit of issue. The denominations of the bonds which may be issued under the provisions of this article
shall be fifty dollars or some multiple of fifty, and shall bear interest at a rate
not exceeding five per cent per annum, payable semi-annually on the first
day of January and July in each year, in accordance with interest coupons
which shall be attached to such bonds; provided, that the amount of bonds
including all other indebtedness shall not exceed five per cent of the assessed
valuation of the school district and may be made payable in not less than
ten or more than twenty years from their date.
[1911, ch. 266, § 224; R. C.
1905, § 912; 1897, ch. 75; R. C. 1899, § 777; 1901, ch. 40.]
Statute as to denomination and time of payment of bonds must be strictly complied
with. People's Bank v. School Dist., 3 X. D. 4»6, 57 N. W. 787, 28 L.R.A. 642.

voters of district so vote.

Bonds in a denomination greater than allowed by law are void even in the hands of an
innocent purchaser. Livingston v. School Dist, 9 8. D. 345, 69 X. W. 15.
Holder of void bond may recover on quantum meruit for value of school house erected
with proceeds, where retained and used bv district. Livingston v. School Dist., 11 S. D.
150, 76 X. W. 301.
Maintenance of school as necessity which will justify school district in exceeding debt
limit.
27 L.R.A.(N.S.) 891.
Right of tax payer, in absence of statute, to enjoin issuance or payment of school bond*.
36 L.R.A.(X.S.) 7.

§ 1335. Bonds, record of to be kept. Whenever any bonds are issued under
the provisions of this chapter [sections 1105-1422] they shall be lithographed
or printed on bond paper and shall state upon their face the date of their issue,
the amount of the bonds, to whom and for what purpose issued, also the time
and place of payment, and the rate of interest to be paid. They shall have
printed upon the margin the words "Authorized by Article 14 of chapter
of the Session Laws of North Dakota of 1911." Immediately after
the issuing of school bonds pursuant to this chapter [sections 1105-1422] the
clerk of the school district so issuing its bonds shall file, with the county auditor of the county in which such district is situated, certified copies of all the
proceedings had in such district relative to the issuing of such bonds and also
a statement of the amount of the indebtedness of such school district; and
before any of the bonds are disposed of they shall be presented to the county
auditor" of the county in which the school district issuing the same is situated.
He shall carefully examine the records of the proceedings of such school district upon the question of issuing such bonds as the same are filed with him as
hereinbefore directed, and shall satisfy himself by the evidence thus furnished,
whether or not all the laws of the state relative to the issuing of such bonds
have been complied with. If satisfied that they have been and that the bonds
in question have been legally issued, he shall in a book kept for such purpose,
preserve a register of each bond showing in separate columns the name of the
school district issuing the bonds, the number of such bonds, the denomination
thereof, the date of their issue, the date when they will mature, the names of
the school officers executing the same and such other facts as may be pertinent
and he shall then indorse on each of such bonds the following certificate
State of North Dakota, 1
88 "
County of
J

county auditor, do hereby certify that the
issued pursuant to law and is within the debt limit prescribed
state of North Dakota, and in accordance with the
vote of
school district
at a
(regular
or special) meeting held on the
day of
A. D., 19.
to issue bonds to the amount of
dollars, and is a legal and valid
debt of such school district that such bonds are fully registered in this office
I,

within bond

,

is

by the constitution of the

;

320

Digitized by

Google

POLITICAL CODE.

Education.

and that such school
to such

district

is

legally organized

§§ 1335-133^

and the signatures

bonds are the genuine signatures of the proper

officers of

affixed

such school

district.

The blanks shall be filled according to the facts, and the certificate officially
signed by the county auditor and attested by his official seal. Such bonds shall
be signed by the president and clerk of the school board and shall be registered in a book to be kept by the clerk for that purpose, in which shall be
entered the number, date and name of the person to whom issued and the date
when the same will become due. [1911, ch. 2G6, § 225 R. C. 1905, § 913 1890,
ch. 62, § 162; R. C. 1895, § 778.]
§ 1336. Sinking fund and interest tax. In addition to the amount that may
already be assessed under existing laws there shall be levied annually, upon
the taxable property of the school district so issuing bonds at or before their
issuance and collected as other taxes are collected, a sum sufficient to pay
interest upon such bonded indebtedness, and in like manner a further annual
tax to create a sinking fund that will at the maturity of such bonds be sufficient
to pay the principal thereof, and said sinking fund shall be used for no other
purpose, except that whenever there are sufficient funds on hand, belonging
to such sinking fund, the school board may, in its discretion, purchase any of
the outstanding bonds at their market value and pay for the same out of
such sinking fund provided, that the school district board may designate one
or more national or state banks in its county for a depositary for such sinking
fund and in such case the school board shall advertise for at least two weeks
in some newspaper printed in the county for sealed proposals for the deposit
of the sinking fund of such school district, reserving the right to reject any
and all bids and satisfying itself of the responsibility of all banks proposing
to act as depositaries. Before any bank shall be designated as such depositary, it shall present to the school board a sealed proposal stating in writing what rate of interest will be paid for the deposit of such sinking fund, and
shall submit to the board for its approval, a bond payable to the school
district conditioned for the safe keeping and repayment of any funds deposited
in such bank, which bond shall be signed by not less than three freeholders
of the county or by a surety company as stirety, such bond to be in the sum
required by the school board but in no case less than double the probable
amount of funds to be deposited in such bank. The approval of such hond
shall be indorsed thereon by the board and deposited with the county auditor,
and any bank whose bond shall have been so approved shall thereupon be
designated by the school board as a depositary for the sinking fund, and shall
continue as such, until such time as the board shall readvertise for bids as
aforesaid, and new depositaries are designated and qualified, or until such
funds are needed for the payment or purchase of bonds as provided in this
section.
When the sinking fund of any school district is deposited by the
district treasurer in the name of the school district in such depositary, such
treasurer and his sureties shall be exempt from all liability thereon by reason
of loss of any such funds from the failure, bankruptcy or any other act of
any such bank, to the extent only of such funds in the hands of such bank or
banks at the time of failure or bankruptcy. Such depositary shall furnish
to the school district clerk prior to the fifth day of July of each year, a verified
statement of the school district's account with such depositary for the year
ending June thirtieth, which statement shall show a credit to such deposit
account of all sums of interest accruing on the sinking fund deposited. [1911,
ch. 266, § 226; R. C. 1905, § 914; 1899, ch. 145; R. C. 1899, § 776.]
§ 1337. Bonds, how negotiated. When any bonds shall be issued under the
provisions of this article, the county treasurer shall have authority to negotiate
and sell such bonds for not less than par, and the said district treasurer shall
apply the proceeds arising from the sale of such bonds only for the purpose
of building and furnishing a school house and purchasing grounds on which
;

;

;

;

21
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the said school house shall be located, or to fund any outstanding indebtedness,
according to the express purpose for which such bonds were authorized by the
voters, as provided in section 1332 of this chapter. [1911, ch. 266, § 227 ; R. C.
1905, § 915; 1897, ch. 75; R. C. 1899, § 780.]
hoard and not treasurer has authority to issue, negotiate or sell bonds. Prairie
School Township v. Haseleu, 3 N. D. 328, 5?> N. W. 938.
Provision for payment of exchange at pl.icc other than point of payment destroys
negotiability.

Fla»'g

v.

School District. 4 X. P. 30,

r>8

X.

\V. 490.

§ 1338. County auditor may levy tax to pay bonds. When. When any
school board neglects or refuses to levy a tax in accordance with law to meet
outstanding bonds or the interest thereon, the county auditor shall have power
to levy such tax and when collected to applv the proceeds to the payment of
such coupons and bonds. [1911, ch. 2G6, § 228; R. C. 1905, § 916; 1890, ch. 62,
§ 165; R. C. 1895. § 781.1
§ 1339. Cancelled bonds, record of. When the bonds of any school district
shall have been paid by the school board they shall be cancelled by writing
or printing in red ink the words " cancelled and paid " across each bond and
coupon and the date of payment and amount paid shall be entered in the
clerk's register against the proper number of the bonds and bonds so cancelled
shall be filed in the office of the district clerk until all the outstanding bonds
are paid, when they shall be destroyed in the presence of the full board.
[1911, ch. 266, § 229; R. C. 1905, § 917; 1890. ch. 62, § 166; R. C. 1895, § 782.]
§ 1340. Proposals for building school houses. When any school house is
built with funds provided for in the manner herein authorized, the sehoor
board shall advertise at least thirty days in some newspaper printed in the
county or by posting notices for the same length of time in at least three of
the most public and conspicuous places if no newspaper is published in the
county for sealed proposals for building such school house in accordance with
plans and specifications furnished by the school board, reserving the right to
reject any and all bids, and if any of the proposals shall be reasonable and
satisfactory such board shall award the contract to the lowest responsible
bidder and shall require of such contractor a bond in double the amount of
the contract, conditioned that he- will properly account for all money and
property of the school district that may come into his hands and that he will
perforin the conditions of his contract in a faithful manner and in accordance
with its provisions; and in case all the proposals are rejected, such board shall
advertise anew in the same manner as before until a reasonable bid shall be
submitted.
[1911, ch. 266, § 230; R. C. 1905, § 918; 1890, ch. 62, § 167; 1891,
ch. 56, § 32; R. C. 1899, § 783.]
1341.
Provisions
of this article. How applicable. The provisions of this
§
article shall be applicable to and authorize the issuance of bonds by such
school districts as have already built school houses and issued orders or warrants therefor, and any such school district may vote to bond the indebtedness
incurred by reason of building and furnishing a school house and purchasing
a site for the same and bonds may be issued in the same manner as hereinbefore provided for building and furnishing school houses.
[1911, ch. 2(36,
R. C. 1905, § 919; 1890, ch. 62, § 168; 1891, ch. 56, § 32; R. C. 1899,
§ 231
;

§ 784.]

Article 15.— Compulsory Education and Medical Inspection.

Every
§ 1342. School age. Who exempt from compulsory attendance.
parent, guardian or other person, who resides in any school district or city,
and who has control over any child of or between the ages of eight and fifteen,
shall send such child to a public school in each year during the entire time
the public schools of such district or city are in session; and every parent,
guardian or other person having control of any deaf, blind or feeble-minded
child or youth between the ages of seven and twenty-one years of age shall
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be required to send such deaf child to the school for the deaf at the city of
Devils Luke for the entire school year unless excused by the superintendent
or principal of such school, such blind child to the school for the blind at
Bathgate for the entire school year unless excused by the superintendent or
principal of such school, and such feeble-minded child to the institution for
the feeble-minded at Grafton; provided, that such parent, guardian or other
person having control of any child shall be excused from such duty by the
school board of the district or by the board of education of the city or village
whenever it shall be shown to their satisfaction subject to appeal as provided
by law that one of the following reasons therefor exists:
1. That such child is taught for the same length of time in a parochial or
private school, approved by the county superintendent of schools subject to
appeal to the superintendent of public instruction; that no school shall be
approved by the county superintendent of schools or superintendent of public
instmetion unless the branches usually taught in the common schools are
taught in such schools.
2. That such child is actually necessary to the support of the family.
3. That such child has already acquired the branches of learning taught
in the public schools.
4. Tliut such child is in such a physical or mental condition (as declared
by a licensed physician, if required by the board) as to render such attendance
inexpedient or impracticable.
5. If no school is taught the requisite length of time within two and onehalf miles of the residence of such child by the nearest route such attendance
shall not be enforced, except in cases of consolidated schools, where the school
board has arranged for the transportation of pupils. In every school district
where consolidated schools have not been established the school board shall
arrange a system of zones for the transportation of children to and froia
Children living within not less thai*
school at the expense of the district.
one and one-quarter miles nor more than two and one-quarter miles from
the school house by the nearest public route shall be in zone number one;
children 'living within not less than two and one-quarter miles nor more
than three and one-quarter miles from the school house by the nearest public
route shall be in zone number two; and children living at a greater distance
than three and one-quarter miles from the school house by the nearest public
In providing compensation for transroute shall be in zone number three.
portation the school board shall provide a maximum compensation per family
for the first zone, and compensation per family for transportation from zone
number two shall be one-half greater per family than for zone number one, and*
compensation per family for zone number three shall be twice the compensation
per family for zone number one. Provided, that when provision has been mada
for the transportation of pupils by the school board of any district agreeably
to the provisions of this chapter [sections 1105-1422] the pupil* residing therein shall be amenable to the provisions of law requiring the attendance at school
Provided, further, that the provisions xor transportation
of such pupils.
shall not apply to deaf, blind and feeble-minded children in this state, and
this section shall not be construed to apply to parents, guardians or other
persons having control of any child or children between the ages of eight
and fifteen, who desire to send such child or children for a total period of
not exceeding six months, which may be taken in on6 or more years, to any
parochial school for the purpose of preparing snch child or children for
It shall be the duty of the clwic of the school board
certain religious duties.
to include in his annual statement an item setting forxh the amount spent for
the transportation of pupils.
[1913, ch. 267; 1911, ch. 266, § 232; R. C. 1905,
§ 894; 1890. ch. 62, § 140; 1891, ch. 56, § 28; R. C. 1*99, § 759; 1903, ch. 84;
1905, ch. 100, § 7.1

What

instruction

L.RJUNJS.)

constitutes

compliance with

compnlaory

education statute.

41

95.
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§ 1343. Schools equally free and accessible. The public schools provided for
in this chapter [sections 1105-1422] shall be at all times equally free, open and
accessible to all children over six and under twenty-one years of age residing
in the district.
[1911, ch 266, § 233; R. C. 1905, § 894; 1890, ch. 62, § 140;
1891, ch. 56, § 28; R. C. 1899, § 759; 1903, ch. 84; 1905, ch. 100, § 7.]
§ 1344. Penalty. Any such parent, guardian or other person failing to
comply with the requirements of the foregoing sections, shall upon conviction
thereof be deemed guilty of a misdemeanor, and shall be fined in a sum not
less than five nor more than twenty dollars for the first offense and not less
than ten dollars nor more than fifty dollars for the second and every subsequent offense, with costs in each case. [1911, ch. 266, § 234; R. C. 1905, § 895;
1890, ch. 62, § 141; R. C. 1899, § 760.]
§ 1345. Prosecution for neglecting this duty.
It shall be the duty of the
superintendent or principal of schools in any city, town or village, or the
teacher of any district school, or the county superintendent of schools for
ehildren that are deaf, blind or feeble-minded, to inquire into all cases of
negligence of the duty prescribed in this article and to ascertain from the
person neglecting to perform such duty the reason therefor, if any, and in
common school districts notify the county superintendent of schools of such
neglect the said county superintendent, upon proper presentation of facts,
shall lay the complaint before the state's attorney, whose duty it will be
to proceed forthwith to secure the prosecution for any offense occurring
under this article.
In special or independent districts the superintendent
or principal of schools shall lay the complaint before the state's attorney
who shall proceed as above provided, further, that the board of education
or district school board in any city or school district of over five hundred
inhabitants may employ a truant officer who shall perform the duties implied
in this section.
[1911, ch. 266, § 235; R. C. 1905, § 896; 1897, ch. 75; R. C.
1899, § 761 1903, ch. 84; 1905, ch. 100, § 8.]
The board of any school corpora§ 1346. Medical inspection of schools.
tion may employ one or more physicians as medical inspector of schools.
It shall be the duty of the medical inspector to examine, at least once annually,
all children enrolled in the public schools of the district, except those who
present a certificate of health from a licensed physician, and to make out
suitable records for each child, one copy of which shall be filed with the
county or city superintendent of schools.
Notice of physical defects of
abnormal or diseased children shall be sent to the parents, with recommendations for the parent's guidance in conserving the child's health.
The medical
inspector shall co-operate with state, county and township boards of health
in dealing with contagious and infectious diseases and to secure medical
It shall be the duty of the county and city
treatment for indigent children.
superintendents of schools to co-operate with school boards in promoting
may
arrange
schools by groups, especially in the
He
medical inspection.
rural districts, for the purposes of inspection, and shall advise school boards
with a view to securing the most efficient and economical administration of
The school board or board of education shall furnish all blanks
this law.
and other needed supplies for this purpose. [1911, ch. 266, § 236.]
;

;

;

Article 16.— Fines, Forfeitures ano Penalties.
§ 1347. Penalty for neglect of duty by school director, treasurer or cleric
Each person duly elected to any school district office, who, having entered
upon the duties of his office, shall neglect or refuse to perform any duties
required of him by the provisions of this chapter [sections 1105-1422], shall
upon conviction be fined in the sum of ten dollars and his office shall be
deemed vacant.
[1911, ch. 266, § 237; R. C. 1905, § 900; 1890, ch. 62, § 146;

R. C. 1899,

§ 765.]
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§ 1348. Penalty for false election returns. Any judge or clerk of election,
school district clerk or county auditor who wilfully violates tire provisions
of this chapter [sections 1105-1422] in relation to elections or who wilfully
makes a false return shall upon conviction be deemed guilty of a felony. [1911,
ch. 266, § 238; R. C. 1905, § 901; 1890, ch. 62, § 147; R. C. 1899, § 766.]
No school officer shall personally
§ 1349. Speculation in office prohibited.
engage in the purchase of any school bonds or warrants nor shall any such
officer be personally interested in any contract requiring the expenditure of
school funds except for the purchase of fuel and the procuring of insurance
and such supplies as are in daily use, but not including furniture, or the
expenditure of funds appropriated by the state, county, school corporation
or otherwise, for any special purpose connected with his office.
Any violation of this section shall be a misdemeanor.
[1911, ch. 266, § 239; R. C. 1905,
181-0,
ch.
ch.
62, § 148; 1891,
56, § 31; R. C. 1899, § 767.]
§ 902;
Olluiais ami touchers prohibited from rc.-e-iving commission*, sec section 1529.

Any person who
§ 1350. Penalty for unlawful drawings of school money.
draws money from the county treasury, who is not at the time a duly qualified
treasurer of the school corporation for which he draws the money and
authorized to act as such, shall be guilty of a misdemeanor and shall upon
conviction thereof be punished by a tine of not less than 'twenty -five dollars.
11!)'

1.

eh. 206, §

239a; R. C. 1905,

§

903; 1890, ch. 62,

§

149; R. C. 1899,

768.]
§ 1351.
shall loan
§

Use of school funds. When embezzlement. Each treasurer who
any portion of the money in his hands belonging to any school
district, whether for consideration or not, or who shall expend any portion
thereof for his own or any other person's private use, is guilty of embezzlement, and no treasurer shall pay over or deliver the school money in his
hands to any officer or person or to any committee to be expended by him
or them but all public funds shall be paid out onlv by the proper treasurer
;

;~

as hereinbefore provided.
[1911, ch. 266, § 239b R. C. 1905, § 904; 1890.
ch. 62. § 150; R. C. 1899, § 769.]
If any
§ 1352. Action to recover money when treasurer fails to pay over.
person shall refuse or neglect to pay over any money in his hands as treasurer
of a school district to his successor in office his successor must, without delay,
bring action upon the official bond of such treasurer for the recovery of sueh
monev. [1911, ch. 266, § 239c R. C. 1905, § 905; 1890. ch. 62. § 151; R. C.
1899, § 770.]
§ 1353. Penalty. When indorsement of unpaid warrants is not made. Any
violation by a district treasurer of the provisions of this chapter [sections 11051422} requiring indorsement of warrants not paid for want of funds, and the
;

payment thereof in the order of presentation and indorsement is a misdemeanor
punishable by a fine not exceeding one hundred dollars.
[1911, ch. 266, § 239d
R. C. 1905, § 906; 1890, ch. 62, § 152; R. C. 1899, § 771.]
Each school officer who willfully signs
§ 1354. Penalty for false reports.
or transmits a false report to the county superintendent or willfully signs,
issues or publishes a false statement of facts purporting or appearing to be
based upon the books, accounts or records, or of the affaire, resources and
credit of the district shall upon conviction be punished by a fine not exceeding
fifty dollars or bv imprisonment in the countv jail not exceeding fifteen days.
[19*11. ch. 266, § 240; R. C. 1905, § 907: 1890, ch. 62, § 153; R. C. 1899, § 772.)
Each person whether
§ 1355. Penaity for willful disturbance of school.
pupil or not, who willfully molests or disturbs a public school when in session
or who willfully interferes with or interrupts the proper order of management
of a public school by act of violence, boisterous conduct or threatening langua?*\ so as to prevent the teacher or any pupil from performing his duly,
or who shall in the presence of the school children upbraid, insult or threaten
the teacher, shall upon conviction thereof be punished by a fine not exceeding
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twenty-five dollars or by imprisonment in the county jail for a period not
exceeding ten days, or by both. [1911, ch. 2G6, § 241; K. C. 1905, § 908; 1890,
ch. (>2, § 155; R. C. 1899, § 773.]
No contract except for teacher's salary,
§ 1356. Proposals for contracts.
professional services, janitors' wages, or school text books involving tinexpenditure of school funds or money appropriated for any purpose relating
to tiie educational system of this state, or any county, district or school corporation therein, when the amount exceeds one hundred dollars, shall be let
until proposals are advertised for a period of ten days, and after such advertisement, only to the lowest responsible bidder.
Any violations of this section
shall be a misdemeanor.
[1911, ch. 26G, § 242; E. C. 1905, § 909; 1890, ch. 62.
R.
156;
C.
ch.
1899,
1903,
774;
83, § 7.]
§
§
In absence of charter or statutory requirements municipal contracts need not be let
Price v. Fargo, 24 N. D. 440, 139 N. W. 1054.

under competitive bidding.

Article
The

17.

— State

Board op Examinees, Examinations and Certificates.

three sections of this article as it was enacted in Laws 1911, ch. 266, via., §§
243. 244 ami 215 of that act. were repealed in Laws 1013. ch. 149, § 8.
Laws 1913, ch.
149, § 5, which is section 1427 in this compilation, transfers to the Rtatc board of education all the duties, authority and powers provided for in sections 13.17-1377 inclusive.
first

The board shall, on or before the first day of
§ 1357. Annual report.
November of each year, make a report to the governor covering the school
year ending June thirtieth, preceding, setting forth in detail all its official
transactions.

[1911, ch. 266, § 246.)
See note under the head of tins article, immediately preceding section 1357.
As to the time for making reports to the governor and as to the contents thereof, see
sections 95. 97, 93 and 633.

The state board of examiners shall prepare or cause to
§ 1358. Duties.
all questions for examinations for all certificates to teach in this
and shall prescribe the rules and regulations governing the same, shall
examine, mark and file all answer papers for all certificates or cause the same
to be done, and shall issue all certificates to teach in the public schools of
this state.
[1911, ch. 266, § 247.]
be prepared

state,

See note under the head of this article, immediately preceding section 1337.

There shall be four regular grades of certificates
§ 1359. Certificates.
issued by the board of examiners.
These shall be issued only to persons of
good moral character who fulfill all the requirements specified by law and
by the rules and regulations of the board, viz.:
(1)

(2)
(3)
(4)

The second grade elementary certificate.
The first grade elementary certificate.
The second grade professional certificate.
The first grade professional certificate. [1911,

ch. 266, § 248.]
See note under the head of thi* article, immediately {(receding section 1357.
Second grade elementary certificate. The second grade elementary

§ 1360.

certificate shall be granted to those persons over eighteen years of age who
are found proficient in the following subjects: reading, arithmetic, language
and erremmar, pvography. United States history, physiology and hygiene
(including physical culture), civil government, pedagogy, and any one of
the following named subjects: music, drawing, agriculture, nature study,
domestic science, manual training; provided, that the board of examiners
may in their discretion specify which of the above subjects may be required.
The proficiency of the applicants in spelling and writing will be determined
The second grade elementary
from the papers submitted by the applicants.
certificate shall be valid for two years in any county in the state when recorded
by the county superintendent of schools. It shall qualify the holder to teach
in any grade in rural and graded schools up to and including the eighth
grade, and may be renewable by the county superintendent of schools under
[1911, ch. 266, § 249.]
rules prescribed by the board of examiners.
See note under the head of this article, immediately preceding section 1357.
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The first grade elementary
§ 1361. First grade elementary certificate.
certificates shall be granted to those persons over twenty years of age who
have had at least eight months' experience in teaching and who, in addition
to those subjects required for a second grade elementary certificate, are
found proficient in elements of psychology and four of the following subjects
of secondary grade: elementary algebra, plane geometry, physics, physical
geography, botany, the elements of agriculture, nature study, manual training, domestic science and American literature.
The first grade elementary
certificate shall be valid for three years in any county in the state when
recorded by the county superintendent of schools. It shall qualify the holder
to teach in any grade in any school in the state up to and including the
eighth grade and in the ninth grade of schools doing not over one year of
high school work, and may be renewable by the county superintendent of
scm" Is under rules prescribed by the board of examiners. [1911, ch. 266,
§ 250.]
Si o note under the head of this article, immediately preceding section 1357.
The second grade profes§ 1332. Second grade professional cert'ficate.
sional certificate shall be granted to those persons who arc at least twenty
years of age and who have had at least nine months' experience in teaching
and have the qualifications necessary for a first grade elementary certificate,
and who in addition are found proficient in the following subjects of advanced
grade: (1) psychology, (2) the history of education, (3) the principles of
education, (4) school administration, (5) methods in elementary subjects,
(6) rhetoric and composition, (7) American or English literature, (8) Ancient,
English or American history, (9) some one natural science (which may include
agriculture), (10) higher algebra, solid geometry, manual training or domestic
science.
The second grade professional certificate shall legally qualify the
holder to teach in any of the common, graded or high schools of the state,
except in the high school departments of schools doing four years of high
It shall be valid for a period of five years and shall be renewschool work.
[1911,
able in the discretion of the board for a period of years or for life.
ch. 266, § 251.)
See note under the hend of this article, immediately preceding section 1357.

The first grade professional
§ 1363. First grade professional certificate.
certificate shall be granted to those persons who have substantially the
equivalent of a college education, and who have had at least eighteen months'
experience in teaching. They shall have all the qualifications necessary for
a second grade professional certificate, and in addition thereto, be found
proficient in the following subjects:
(1) foreign language, (2) a natural
science other than the one presented for the second grade professional certificate, (3) ethics, logic or sociology, (4) political science, economics or domestic
science. (5) any two subjects of college grade listed for the second grade
The first
professional certificate and not previously offered by the applicant.
grade professional certificate shall qualify the holder to teach in all the
common, graded and high schools of the state, and shall be valid for five
vears, or for life.
(1911, ch. 266, § 252.]
See note under the head

of this article,

immediately preceding section 1357.

The board may grant special certificates
§ 1364. Special certificates.
authorizing the holders to teach in any of the common, graded or high schools,
teachers
(1) drawing, (2) music, (3) kindergarten, or (4) primary subjects, to
Special certificates
holding at least a second grade elementary certificate.
or
to teach (1) agriculture, (2) commercial subjects, (3) domestic science,
high schools
(4) manual and industrial training in the common, graded or
equivalent
of the state, may be issued to applicants who possess qualifications
The applicant
to those required for a second grade professional certificate.
otherwise
or
examination
board
by
the
satisfy
must
for a special certificate
of his proficiency in the subject which the holder is authorized to teach,
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Special certificates shall be valid for such a term of years as the board shall
prescribe.
[1911, ch. 266, § 253.]
friv

note under

ttic

head of this article, immediately preceding section 1357.

The diplomas granted on the completion of
§ 1365. Diplomas accredited.
the four-year curriculum of Teachers College of the University of North
Dakota, shall be accredited as a first grade professional certificate for two
years, and after the holder has had nine months' successful experience in
teaching, satisfactory evidence of which having been filed with the board,
such diploma shall entitle the owner to a first grade professional certificate
for

life.

(2) The diploma from the advanced, or five-year curriculum of the state
normal schools, or its equivalent, the two-year curriculum for high school
graduates, shall be accredited as a second grade professional certificate for
two years, and after the holder has had nine months' successful experience
in teaching, satisfactory evidence of which having been filed with the board,
such diploma shall entitle the holder to a second grade professional certificate

valid for

life.

(3) The diploma from the four-year curriculum of the state normal schoolsor its equivalent, the one-year curriculum for high school graduates shall be
accredited as a professional certificate of the second grade for two years,
and, after the holder has had nine months' successful experience in teaching,
satisfactory evidence of which having been filed with the board, shall entitle
the holder to a second grade professional certificate, valid for five years,
which certificate shall be renewable in the discretion of the board.
(4) The certificate of completion issued by the state normal schools to
those who complete the ten-and-one-half months' curriculum of the state
normal schools shall entitle the holder to a second grade elementary certificate.

[1911, ch. 266, § 254.]

Diplomas from institutions within or
§ 1366. Other diplomas accredited.
without the state shall be accredited, and professional certificates issued
thereon upon the following basis: (a) the bachelor's diploma from a college
of recognized standing shall be valid for a period of two years, after its
presentation to the board, as a first grade professional certificate, provided,
that the diploma implies at least two year courses, or sixteen semester hours,
of professional preparation for teaching, or in lieu of such professional study,
that the holder of the diploma has had three years' successful experience in
teaching or in administering schools after receiving such diploma; and after
the holder has had nine months of successful experience in teaching, after
the presentation of such diploma, satisfactory evidence of such experience
having been filed with the board, he shall be entitled to a first grade professional certificate which* shall be valid for five years and which shall be
renewed for life upon satisfactory evidence of successful experience of five
years.
(b)

The diploma or certificate from institutions whose curriculum is the
equivalent of the four year or the five year curriculum of the state normal
schools shall be valid for two years as a second grade professional certificate,
provided, that the diploma or certificate implies at least two year courses,
or sixteen semester hours, of professional preparation for teaching or, in
lieu of such professional study, that the holder of the diploma has had three
years of successful experience in teaching or in administering schools after
receiving such diploma and after the holder of such diploma has had nine
months of successful experience in teaching after receiving such diploma,
satisfactory evidence of such experience having been filed with the board,
he shall be entitled to a second grade professional certificate valid for five years
;

[1911, ch. 266, § 255.]
See note under the head of this article, immediately preceding section 1357.

or for life respectively.

A

college graduate without experience or the required
§ 1367. Permits.
professional preparation may, for reasons satisfactory to the board, be granted
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a permit, or probationary certificate, valid until such time, not to exceed six
months, as shall be set by the bpard for his examination on the professional
subjects, when, if successful, he may be granted a certificate, valid for a term
Permits to teach till the next regular examination may
of years or for life.
be granted by the county superintendent of schools to any person applying at
any time other than the regular examination, who can show satisfactory
reasons for not attending the previous examination and satisfactory evidence
of qualification, subject to the rules and regulations of the board.
[1911,
eh. 266, § 256.]
See note, under the head of this article, immediately preceding section 1357.
The board of examiners shall be authorized to
§ 1368. Accredited work.
accredit, under its rules and regulations, the specific marks or standings given
in high schools, summer schools, normal schools and the other institutions
of this state, when upon investigation it deems such standings good evidence
of proficiency in the subjects specified.
[1911, eh. 266, § 257.]
Sec note under the head of this article, immediately preceding section 1357.

Diplomas from North Dakota high schools
§ 1369. High school diplomas.
doing four years' work, granted to graduates who have had psychology,
pedagogy, and two senior review subjects, together with eighteen days'
attendance at a teachers' training school, shall be accredited as second grade
vlementary certificates; and if within two years from the date of the diploma
the holder has had at least eight months' successful experience in teaching,
[1913, ch. 261;
he shall be entitled to a first grade elementary certificate.
1911, ch. 266, § 258.]
See note under the head of this

article,

immediately preceding section 1357.

Under the
§ 1370. Examination conducted by county superintendent.
direction of the state board of examiners, the county superintendent shall
offering
of
age
hold a public examination of all persons over eighteen years
themselves as applicants for teachers" certificates, at the most suitable place
or places in the county on the second Tuesday and Friday in February, May,
August and November of each year, and when necessary such examination
may be continued on the following day. He shall examine them by a series
of written or printed questions, according to the rules prescribed by the
board of examiners. The couuty superintendent shall forward all answer
papers submitted by applicants immediately after the close of the examination to the state board of examiners, for examination, marking, filing and
The state board of examiners by its president and secretary
recording.
shall grant to each applicant a certificate of qualification, if from the percentage of correct answers required by the rules said applicant is found
to possess the requisite knowledge and understanding to teach, in the common
schools of the state, the various branches required by law; provided, that
sufficient evidence is furnished that the candidate is a person of good moral
character, has had successful experience, if any, and possesses an aptness to
state

teach and govern.

[1911, ch. 266, § 259.]
See note under the head of this article, immediately preceding section 1357.

Appeals. The written answers of appli§ 1371. Papers to be kept on file.
cants for elementary certificates, after being duly examined under the direction of the state board of examiners, shall be kept on file in the office of the
secretary of the board of examiners for a period of six months after such
xamination, and any applicant thinking an injustice has been done him,
may, by paying a fee of one dollar in the institute fund of the county and
notifying both the county superintendent and the secretary of the board
of examiners of the same, have his papers specially re-examined by the board,
and, if such answer papers warrant it, the state board of examiners shall issue
[1911, ch. 266,
such applicant an elementary certificate of the proper grade.
iee

note under the head of

litis article,

immediately preceding section 1357.
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No certificate or permit to teaeh shall
§ 1372. Qualifications of teachers.
be issued to any person under eighteen years of age, and no first grade elementary certificate to any person who is under twenty years of age, and who haa
not taught successfully eight months school. First and second grade elementary certificates may be renewed without examination, under such requirements
The certificates issued
as shall be imposed by the state board of examiners.
by the state board of examiners shall be valid in any county in this state
when recorded by the county superintendent of schools.
[1911, ch. 266,
§ 261.]
See note under the head of

tliis

arHrle. immediately preceding section 1357.

No person shall
§ 1373. Teacher must hold certificate, to be recorded.
be employed or permitted to teach in any of the public schools of the state,
except those in cities organized for school purposes under special laws,
or organized as independent districts under the geueral school laws, who
is not the holder of a lawful certificate of qualification or a permit to teach,
and no teacher's certificate, issued by the state board of examiners nor a
teacher's diploma granted by any institution of learning in this state shall
entitle a person to teach in such public schools of any county, unless such
certificate or diploma shall have been recorded in the office of the county
superintendent of the county in which the holder is engaged to teach, and
it shall be the duty of the countv superintendent to record such certificate
or diploma.
[1911, ch. 266, § 262.]
hee note under the head of tnis article, immediately preceding section 1357.
Contract between school board and teacher is not void merely because, nt date of conSchafer v. Johns, 83 N. D. 5'J3, 42
tract, teacher did not have teacher's certificate.
L.R.A(N.S.) 411, 137 N. W. 481.
Validity of contract by unlicensed teacher. 18 L.R.A.(N.S.) 614.
Effect of contract bv teacher without license or certificate of qualification. 42 L.R.A.
(N.S.) 412.

The state board of examiners is
§ 1374. Certificates, when revocable.
authorized and required to revoke and annul at any time a certificate granted
in this state, for any cause which would have authorized or required it to
refuse to grant the same, if known at the time it was granted, and for incompetency, immorality, intemperance, cruelty, crime against the laws of the
state, breach of contract, refusal to perform his duty, or for the general
neglect of the work of the school. The revocation of the certificate shall
terminate the employment of such teacher in the school where he may be
at the time employed. Such teacher must be paid up to the time of receiving
notice of such revocation. The state board of examiners shall immediately
cause notice to be sent to the clerk of the school district where such teacher
is employed and notify the teacher through the clerk, of such revocation
and it shall also notify each county superintendent in the state, and shall
enter its action in such case on its records. [1911, ch. 266, § 263.]
Sri*

note under the head of this article, immediately preceding section 1357.

Interference bv courts With revocation of school teacher's license.
15 L.R.A.(N.S.)
IMS.
§ 1375. Proceedings to revoke. Teacher allowed defense. In proceedings
to revoke a certificate the board of examiners may act upon personal
knowledge or upon competent evidence obtained from others. In the latter
case action shall be taken only after a fair hearing, and the teacher must
be notified of the charge and given an opportunity to make a defense at
such time and place as may be stated in such notice. Upon their own knowledge the board may act immediately without notice, after an opportunity
has been afforded such teacher for personal explanation. When any certificate is revoked the teacher shall return it to the secretary of the state
board of examiners, but if such teacher refuses or neglects so to do the
hoard may issue notice of such revocation by publication in some newspaper
printed in the countv where the accused was last employed. [1911, ch. 266,
§

264.1
See note under the head of this

article,

immediately preceding section 1357.
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§ 1376. Fees for certificates. The state board of examiners shall require
a fee of five dollars from each applicant for a first grade professional certificate, and a fee of three dollars from each applicant for a second grade
professional certificate or for a special certificate.
The same fee shall be
charged for a renewal of a professional or special certificate as is charged
for its issuance. The county superintendent shall collect a fee of two dollars
from each applicant for an elementary certificate, and a fee of one dollar
for each renewal of an elementary certificate.
deposit of the fee required
for any certificate sought must be made when a permit is issued, which
deposit shall be forfeited in case the applicant fails to take the following
examination. [1911, ch. 266, § 265.]
See note under the head of this article, immediately preceding section 135T.

A

§ 1377. Disposition of fees. One dollar of each fee collected by the county
superintendent from the applicants for elementary certificates, and all fees
received for the renewal of elementary certificates shall be paid into the
county teachers' institute fund to be used in support of teachers' institutes
or teachers' training schools for the county as provided by law, and one
dollar of each fee from applicants for elementary certificates shall be forwarded to the state board of examiners who shall deposit all fees received
by them in the state treasury as a fund from which to pay the clerical help,
per diem and all other expenses incurred by the board in the discharge of
their duties, and to aid in the establishment and maintenance of teachers'
reading circles and in the professionalizing of teaching in such other ways
as the board may deem advisable.
[1911, ch. 266, § 266.]
6ce note under the head of this article, immediately preceding section 1357.
Fund created by $1 payments is public fund and superintendent of public instruction
is accountable for* unexpended balance.
State v. Stockwell, 23 N. D. 70, 134 X. W. 7G7.

Article

18.

— Duties

of Teachkus.

and powers of

city and village superintendents. The superintendents of schools in all districts employing such officer, shall, subject
§ 1378. Duties

to the final authority of the board, supervise the administration of the course
of study, visit schools, examine classes, and have general supervision of the

professional work of the Bchool, including the holding of teachers' meetings
and the classification of teachers. The superintendent, from time to time,
shall make reports to the board of education embodying recommendations
relative to the employment of teachers and janitors, adoption of test l,c k

changes in the course of study, enforcement of discipline, and general school
matters; and shall also make such other reports and perform such other
duties as the board of education may direct and delegate.
[1911, ch. 2G6,
§

266%.]

§ 1379. Give notice of opening and closing school. Each teacher on he-fining a term of school shall give written notice to the county superintendent
of the time and place of opening such school and the time when it will
probably close, and prior to receiving salary for the first month each teacher
must exhibit his certificate or permit to teach to the clerk of the district
school board. If such school is to be suspended for one week or more in
such term the teacher shall notify the county superintendent of such suspension.
[1911, ch. 266, § 267; R. C. 1905, § 879; 1890, ch. 62, § 126; R. C.
1899, § 746.]
§ 1380. When teacher not entitled to compensation. No teacher shall be
entitled to or receive any compensation for the time he teaches in any public
school without a certificate or permit to teach, valid and in force for such
time in the county where such school is taught, except that if a teacher's
certificate shall expire by its own limitation within six weeks of the close

of the term, such teacher

may

finish

such term without re-examination or

331

Digitized by

Google

POLITICAL CODE.

§§ 1380-1384

renewal of such
ch. 62, § 127

;

certificate.

R. C. 1899,

Education.

[1911, ch. 266, § 268; R. C. 1905, § 880: 1890,

§ 747.]

KflVtt of contract by teacher without license or certificate of qualification.
42 L.U.A.
(NiS.) 412.
Ki»ht of teacher to salary during temporary interruption of school in term timp. 50
L.R.A. 371.
flight of school teachers to par diirintr absence
r?S T./R.A. (N.S.> M3.
.

Each teacher shall keep a
§ 1381. Teacher's register, what to contain.
school register and at the close of each term make a report containing the
number of visits of the county superintendent and such items
in «wh
form as shall be required. Such report shall be made in duplicate, both
copies of which shall be sent*to the county superintendent who, if he finds
such report to be correct, shall immediately return one copy to the district
clerk to be filed with him. No teacher shall be paid the last month's salary
in any term until such report shall have been approved by the county superintendent and one copy returned to the district clerk. [1911, ch. 266, § 269:
R. C. 1905, § 881; 1897, ch. 75; R. C. 1899. § 748.1
§ 1382. School year and school week defined. Holidays. The school year
shall begin on the first day of July and close on the thirteenth day of June
of each year. A school week shall consist of five days and a school month
of twenty days. No school shall be taught on a legal holiday or on Saturday,
provided, however, that on February the twelfth (Lincoln's birthday), February twenty-second (Washington's birthdav) and May the thirtieth (Memorial day) all schools in session shall assemble for a portion of the day and
devote the same to patriotic exercises consistent with the day, unless such
holiday shall fall upon ^atnrd-iv «>r Sni'dnv. A l"« r al holidav in ti'-m time
falling upon a day which otherwise would be a school day shall be counted
and the teacher paid therefor, but no teacher shall be paid for Saturday or
be permitted to teach on Saturdav to make up for the loss of a day in the
term. fl911. ch. 266, § 270; R. C. 1905, § 882: 1897, ch. 75: R. C. 1899, § 749.]
§ 1383. Branches to be taught in all schools. Each teacher in the common
schools shall teach pupils as they are sufficiently advanced to pursue the
same, the following branches: Orthography, reading, writing, arithmetic,
language lessons, English grammar, geography, and lessons in nature study
and elements of agriculture. United States History, civil government, physiology and hygiene, giving special and thorough instruction concerning the
nature of alcoholic drinks and narcotics, and their effect upon the human
system. There shall also be taught in every school in connection with physiology and hygiene simple lessons in the nature treatment and prevention of
tuberculosis and other contagions and infectious diseases. All pupils in the
above mentioned schools below the high school and above the third year
of school work computing from the beginning of the lowest primary year,
shall receive instructions in hygiene every year from text books adapted
to grade in the hands of pupils for not less than four lessons per week for
ten weeks of each school year. In all schools above mentioned, all pupils
in the (three) lowest three primary school years, shall each be instructed
orally in hygiene for not less than three lessons per week for ten weeks
of each school year by teachers using text books adapted to srrade for such
instruction as a guide or standard. Each teacher in schools in special districts and in the cities organized for school purposes under special law shall
conform to and be governed bv the provisions of this section. [1911, ch. 266.
R. C. 1905, § 883; 1890, ch. 62, § 130; 1895, ch. 56, § 1; R. C. 1899.
§ 271
§ 750: 1905, ch. 106, § 2.]
:

TWer

of lecislature to pn-wrilif Mihjeots to be taught in schools.

47 L.R.A.fV.S.) 200.

§ 1384. Teaching humane treatment of animals. There shall be given in
the public schools of North Dakota, in addition to other branches of study
now prescribed, instruction in the humane treatment of animals; such instruction shall be oral and shall consist of not less than two lessons of ten minutes
each per week. [1911, ch. 206, § 272; R. C. 1905, § 884; 1905, ch. 108.]
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§ 1385. Teachers' institute and teachers' training schools. Notice. Penalty
for failure to attend. When a teachers' institute or teachers' framing school
is appointed to be held in or for any county it shall be the duty of the
county superintendent to give written or printed notice thereof to each
teacher in the public schools of the county, and as far as possible to call
others not then engaged in teaching, who are holders of teachers' certificates, at least ten days before the opening of such institute or teachers'
training school of the time and place of holding it. Each teacher receiving
such notice, engaged in teaching a term of school which includes wholly or
in part the time of holding such institute or teachers' training school, shall
close school and attend the same and shall be paid by the school board of the
district his regular salary as teacher for the time he attended such institute or
teachers' training school, as certified by the county superintendent, but no
teacher shall receive pay unless he has attended four days nor shall any teacher
receive pay for more than five days. The county superintendent may revoke
the certificate of any teacher in his county for inexcusable neglect or refusal,
after due notice, to attend a teachers' institute or teachers' training school held
for such county. The provisions of this section shall not apply to high school
teachers, nor to teachers in cities organized for school purposes under a special
law, nor to teachers in cities organized as independent districts under the provisions of this chapter [sections 1105-1422].
[1911, ch. 266, § 273; R. C. 11)05,
§ 885; 1899, ch. 81 ; R. C. 1899, § 751.]
teacher may suspend from
§ 1386. Pupil may be suspended for cause.
school for not more than five days any pupil for insubordination, habitual disobedience or disorderly conduct. In such case the teacher shall give immediate
notice to the parent or guardian of such pupil, and also to some member of the
district school board of such suspension and the reason therefor.
[1911, ch.
266, § 274; R. C. 1905, § 886; 1890, ch. 62, § 132; R. C. 1899, § 752.]
Right 'of schoolmaster to inflict punishment. 31 Am. Dec. 401.
Right of teacher to inflict corporal punishment on pupil. 1 B. R, C. 718.
Homicide by excessive or improper chastisement of pupil. 60 L.R.A. 803.

A

Liability of school-teannrr for personal injury to punil. 65 L.R.A. 891.
§ 1387. Assignment of studies to pupils. It shall be the duty of the teacher
to assign to each pupil such studies as he is qualified to pursue, and to place
him in the proper class in any studies subject to the provisions of section 1383,
provided, that in graded school under the charge of a principal or local
superintendent, such principal or superintendent shall perform this duty.

any parent or guardian in a common school district is dissatisfied
with such assignment or classification, the matter shall be referred to and
decided by the countv superintendent.
[1911, ch. 266, § 275; R. C. 1905,
§ 887; 1890, ch. 62, § 133: R. C. 1899, § 753.]
Authority, duties, liabilities and powers of teachers. 76 Am. Dec. 164; 102 Am. St.
In case

Rrp. 537.

Reading optional with pupils. The Bible
not be deemed a sectarian book. It shall not be excluded from any
public school. It may at the option of the teacher be read in school without
No pupil shall be
sectarian comment, not to exceed ten minutes daily.
required to read it or to be present in the school room during the reading
thereof, contrary to the wishes of his parents or guardians or other person
having him in charge, [1911, ch. 266, § 276; R. C. 1905, § 888; 1890, ch. 62,
§ 1388. Bible not sectarian book.

•shall

§

134

R. C. 1890, § 754.]
:
Religious exercises or instruction in public schools.
Hep. 151.

16 L.R.A.(N.S.) 980; 105

Am.

St.

§ 1389. Moral instruction. Moral instruction tending to impress upon the
minds of pupils the importance of truthfulness, temperance, purity, public
spirit, patriotism, international peace, respect for honest labor, obedience
to parents and due deference for old age, shall be given by each teacher in
the public schools.
[1911, ch. 266, § 277; R. C. 1905, § 888; 1890, ch. 62,
§ 134; R. C. 1899, § 754.]
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§ 1390. Physical education. Physical education, which shall aim to develop
and discipline the body and promote health through systematic exercise,
shall be included in the branches of study required by law to be
taught in
the common schools, and shall be introduced and taught as a regular
branch
to all pupils in all departments of the public schools of the state,
and in
all educational institutions supported wholly or in part
by money from the
state.
It shall be the duty of all boards of education and boards
of educational institutions receiving money from the state, to make provision
for
daily instruction in all the schools and institutions under their respective
jurisdiction, and to adopt such method or methods as will adapt progressive
physical exercise to the development, health and discipline of the pupils in
the various grades and classes of schools and institutions receiving aid from
the state.
[1911, ch. 266, § ^78; R. C. 1905, § 889; 1899, ch. 85; R. C. 1899,
§ 754a.]

—

Article 19.
Institutes anu Associations.
§ 1301. Teachers' county institute fund. All money received by the county
superintendent from examination fees for the county institute fund, and all
money paid into this fund from the county general revenue fund, shall be
used by him to aid in the support of teachers' institutes or teachers' training
schools, district teachers' meetings and annual school officers' meetings, to
be held within or for the county and to pay necessary expenses incurred
therein.
The county superintendent shall present an itemized statement,
duly verified, to the county auditor for the amount of all such necessary
expenses and the auditor shall issue a warrant therefor as provided by law.
The county superintendent shall, at the end of each year, submit a full and
accurate statement of the receipts and expenditures of tlu-sc hinds, under
oath, to the superintendent of public instruction. [1911, ch. 266,
§ 279; R. C.
1905. § 890; 1899, ch. 81; R. C. 1899, § 755.]
§ 1392. Appropriation for institute fund. Designation of conductors. There
is hereby appropriated out of any funds in the state treasury, not otherwise
appropriated, the sum of one hundred dollars each year to each organized
county in the state which shall be designated as the state institute fund, and
which shall be used exclusively in employing persons of learning, ability and
experience as conductors, assistants and lecturers of teachers' institutes.
The superintendent of public instruction after consultation with the county
superintendent as to the special needs and wants of their respective counties,
shall appoint the time, place and duration of these institutes and training
schools, and shall designate the persons to act as conductors, assistants and
lecturers of the same, as in his judgment the needs of the various counties
demand. [1911, ch. 266. § 280; R. C. 1905, § 891; 1890, ch. 62, § 136; 1891,
eh. 56. § 26 R. C. 1899, § 756.]
§ 1393. Institute fund, how paid out. It shall be the duty of the county
superintendent of schools in all cases to consult with the state superintendent
of public instruction in reference to the management of such institute or
teachers' training school, and he shall carry out the suggestions of such state
superintendent as to the modes of instruction. No salary shall be paid to
any conductor or instructor not previously appointed or employed as herein
provided. The money hereby appropriated from the state treasury for the
support of teachers' institutes or teachers' training schools shall be paid
to the persons to whom it is due by warrant of the state auditor upon the
state treasurer, which shall be issued upon the presentation of an account
in due form, verified by the person to whom due, and approved by the state
superintendent of public instruction provided, that all the state and countyinstitute funds provided by law, of one or more counties may be applied
to the support of a teachers' training school for such county or counties
at the request of the county superintendent of such county or counties with
the consent and under the* direction of the state superintendent of public
:

;
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instruction. [1911, ch. 266, § 281; R. C. 1905, § 892; 1899, eh. 81; R. C. 1899,
§ 757; 1905, ch. 100, § 6.]
§ 1394. Conductor and county superintendent must file statement of number
of schools. Where a teachers' training school of not less than three weeks'
duration is held within or for any county, the conductor of such training
school and the county superintendent shall file a certified statement with the
county auditor, specifying the time and place of such teachers' training
school and the county superintendent shall certify to the total number of.
schools and separate departments in graded and high schools in said county
in which school has been taught at least four months during the preceding
school year.
The eounty auditor shall file a copy of said statement with
the county treasurer who shall thereupon transfer from the county general
revenue fund to the county institute fund the sum of two dollars for each
school or separate department in high and graded schools in the county, as
per specified statement filed with the county auditor.
[1911, ch. 266, § 282;
R. C. 1905, § 892; 1899, ch. 81; R. C. 1899, § 757; 1905, ch. 100, § 6.]
An amendment to this section was wtru-il in J.awa 191:). eh. .'51?. n. 7 T.
The
§ 1395. Expenses of conductor, assistants and lecturer, how paid.
traveling and other necessary expenses of institute conductors, assistants and
lecturers, in counties where a one week's institute is held, shall be paid from
the institute fund of the county. Upon the filing of an itemized statement
with the county auditor of the necessary expenses incurred in connection
with his work as institute conductor, assistant or lecturer, as the case may
be, duly verified, and approved by the county superintendent of schools,
county auditor shall draw a warrant on the county treasurer for the amount
due which shall be paid from the institute fund of the county. [1911, ch. 206,
-*

§ 283.]

§ 1396. Reading circle board. The state board of examiners shall be t ho
state reading circle board and as such shall prescribe the course of reading
for the teachers' reading circle of the counties of the state and shall make
all rules and regulations for conducting the reading circle work and granting
of credit therefor.
[1911, ch. 266, § 284.]
Authority and powers of state board of L:.;iininer.- transferred to state board of education, see 'section 1427.

Article

20.

— Free

Text Books.

§ 1307. Power of board of education. The school board or board of education of each and every school district in the state of North Dakota is hereby
authorized and empowered to select, adopt and contract for all books and
supplies needful for the school or schools under its charge, and the said
school board or board of education shall have power to purchase the text
books and supplies selected or contracted for, and provide for the loan free
of charge or sale at cost of such text books and supplies to the pupils in
attendance at such school or schools; provided, that no adoption or contract
shall be for a period to exceed three years; provided, further, \hn: h-i't-iv
any publisher or publishers shall enter or attempt to enter into any contract
with any school board or board of education for the sale of text books, as
hereinbefore provided, they shall file with the superintendent of public
instruction of the state of North Dakota a list of their books and the lowest
'>>
prices at or for which they will sell any or all of such books to jwiy - h<
d
or board of education in the state of North Dakota, and they, the said publishers, shall deposit with the superintendent of public instruction a sample
copy of each book so listed, which shall represent in style, binding, mechanical
execution, general make-up and matter, the book or books they offer to sell
to the school board or board of education at or for the prices listed and iu
no case shall prices be raised above said listed price as filed. It shall be the
duty of the superintendent of public instruction to furnish a certified copy
'

-
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of the list of books and prices filed in accordance with the provisions of
this section to the* district clerk of each school district in the state of North
Dakota, through the office of the county superintendent.
[1911, ch. 266,
§ 285; R. C. 1905, § 1027; 1899, eh. 82; It. C. 1899, § 863. J
Adoption of text books for jiui>lic schools. :\b L.U..-Y. •JiT.
Who may complain of noncompliance with statute in adopting or changing text hooka
in school?,

til

L.K. \.(N.S.)

inn.:.

§ 1398. Free text books provided. When. Whenever in the judgment of
the board it is desirable or necessary to the welfare of the schools in the
district or to provide for the children therein heMer school privileges, or
whenever petitioned so to do by two-thirds of the voters of the district, the
board shall provide free text books and supplies for all schools under its
charge, in such manner as hereinbefore provided. All books purchased in
accordance with the provisions of this article shall be paid for out of the
school funds of the respective districts, and it shall be the duty of school
boards and boards of education to see that sufficient funds are raised and
set aside for the purpose of this article. The clerk of each district shall also
keep a record of all books furnished the schools in the district.
[1911,
ch. 266, § 286; R. C. 1905. § 1028: 1899, ch. 82: K. (.'. 1S09. § S(i|.]
I'uuer of srl'oo' :int)nr:t »«
;

t»n rcl-n

t><

t>-'f

i.<v-'

-

i

-.

T

n

v

[V*;

i

<>-•»

§ 1399. Text books in districts not having free text book system. In any
district which does not have the free text book system, the person in charge
of any child in school shall provide it with suitable text books, which shall
be those adopted by the school board and necessary to its reasonably successful progress in class in all of the subjects of study for the grade to which it
is assigned by its teacher.
[1913, ch. 254.]

Article

21.

Special Provisions.

§ 1400. United States flag to be displayed. The school board or board of
education of any city, town or district, is authorized and required to purchase
at the expense of the city, town or district, one or more flags of the United
States, which shall be displayed in seasonable weather, upon .lie school houses
or flagstaff upon the school grounds during the school hours of each day's
session of school.
[1911, ch. 266, § 287; R. C. 1905, § 1029; 1897, ch. 75;
R. C. 1899, § 865.]
1401.
Superintendents,
principals, teachers attending the North Dakota
§
educational association. The board of education in special or independent districts, or the school district board in any common school district is hereby
authorized to allow the superintendent, principal or teachers of the schools
under its charge, to attend, without loss of salary, any meeting of the North
Dakota or other educational assoeialion which mnv be held within 1 his state
while the schools of such district are in session. [1911, ch. 266, § 288.]
§ 1402. Free kindergartens may be established, cost, how paid, government.
Duty of superintendent of public instruction. The school board of any school
district in the state, upon a petition signed by a majority of the legal voters
in the district, shall have the power to establish and maintain free kindergartens in connection with the public schools of said district, for the instruction of children between four and six years of age, residing in said district,
and shall establish such course of training, study and discipline and such
other rules and regulations governing such preparatory or kindergarten schools
as said board may deem best
provided, that nothing in this act shall be
construed to change the law relating to the taking of the census of the school
population or of the apportionment of the state or county school funds among
the several counties and districts in the state; provided, further, that the cost
of establishing and maintaining such kindergartens may be paid from the
school funds of said districts raised by direct taxation for such purpose, and
the said kindergartens shall be a part of the public school system, and gov;
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eraed as far as practicable, in the same manner and by the same officers as are
provided by law for the government of the other public schools of the state
provided, further, that no person shall be employed as a teacher in such
kindergarten schools who has not passed a satisfactory examination in such
subjects as the state examining board shall require.
The state examining
board shall adopt rules governing the examination of kindergarten teachers,
and shall furnish county superintendents with examination questions and the
examination shall be held in the manner provided by law for the examination
of teachers in the public schools provided, further, that any person who shall
complete the course of training for kindergarten teachers at the state normal
;

•

schools shall be entitled to teach in the kindergarten schools of this state without examinations.
[1911, ch. 266, § 289; 1909, ch. 103.]
§ 1403. Health and decency. It shall be the duty of all boards of education
and school boards in this state to provide suitable and convenient water
closets or privies for each of the schools under their charge, at least two in
number, which shall be entirely separate, each from the other, ami having
seDarate means of access and it shall be the duty of the school officers aforesaid to keep the same in a clean, chaste and wholesome condition
and a
failure to comply with the provisions of this article on the part of any board
of education or school board, shall be sufficient grounds for removal from
office and for withholding from any district any part of the county tuition
fund.
See further as to sanitary regulation for school bouses, section 415.
The foregoing section 1403 with the exception of the substitution of the words
"county tuition fund" for the words "the public moneys of the state," is a re-enactment of the first part of Rcction 103S of the Revised Codes of 1905, in which compilation
sections 1038 and 1039 constituted "Article 26.— Health and Decency in Public Schools."
;

;

Section 1038 read as follows:
'*
Duty of boards of education. It shall be the duty of all boards of education and
district school boards in this state to provide suitable and convenient water closets or
privies for each of the schools under their charge, at least two in number, which shall be
entirely separate each from the other, and having separate means of access; and it shall
be the dutv of the school officers aforesaid to keep the same in a clean, chaste and wholesome condition; and a failure to comply with the provisions of this article on the part
of any board of education
or district "school board, shall be sufficient grounds for removal from office and for withholding from any district any part of the public moneys of
the state. The expense incurred by the officers aforesaid in carrying out the requirements of this article shall be a charge upon the district, when such expense shall have
been approved by the county superintendent of schools of the county within which the
school district fs located, and a tax may be levied therefor without a vote of the
district."

The legislature probably intended in Laws 1911, oh. 268, expressly to repeal section
1038, just quoted, but there is a discrepancy between the title of that chapter and tht
express repealing section thereof (§ 310), which is more fully explained in note to aection 1454. Section 1039, above mentioned, constitutes section 1207 herein.

—

§ 1404.

Chtlo Lahor.
Arttci/e 22.
Unlawful to employ children under fourteen years.

No

child

under

fourteen years of age shall be employed, permitted or suffered to work in or
in connection with any mine, factory, workshop, mercantile establishment,
store, business office, telegraph office, restaurant, hotel, apartment house or in
It shall be
the distribution or transmission of merchandise or messages.
unlawful for any person, firm or corporation to employ any child under
fourteen years of age in any business or service whatever, during the hours
the public schools of the district in which the child resides are in
ch. 266, § 291 1909, ch. 153, § 1 ; R. C. 1905, § 897 1890, ch. 62,
f 1911,
§ 143; 1891, ch. 56, § 29: R. C. 1899, § 762.]

when

session,

;

;

Constitutionality of child labor laws. 17 L.R.A.(N.S.) 602; 24 L.R.A.<N.S.) 1131.
.
Private action for violation of child labor laws. 9 L.R.A.(N.S.) 3S1.
Employment of child in violation of statute as negligence which will sustain an action
bv the child for personal injuries. 7 L.R.A.fN.«.) 335: 1 B. R. C. 029.

§ 1405. Employment of child under sixteen years. No child between fourteen and sixteen years of age shall be employed, permitted or suffered to
22
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any mine, factory, workshop or mercantile establishment unless the
person or corporation employing him procures and keeps on file, and accessible
in

to the superintendent of schools of the city or village, if one is employed,
otherwise, to the clerk of the school board or board of education, an employment certificate as hereinafter prescribed, and keeps two complete lists of all
such children employed therein, one on file and one conspicuously posted near
the principal entrance of the building in which such child is employed. On
termination of the employment of a child so registered and whose certificate
is so filed, such certificate shall be forthwith surrendered by the employer to
the child or its parent, or guardian or custodian. The superintendent of schools
or clerk of the school board or board of education, as the case may be, may
make demand on an employer in whose factory a child apparently under the
age of sixteen years is employed or permitted or suffered to work and whose
employment certificate is not then filed as required by this act, that such
employer shall either furnish him within ten days evidence satisfactory to
him that such child is in fact over sixteen years of age, or shall cease to
employ or permit or suffer such child to work in such factory. The superintendent of schools of the city or village or clerk of the school board or
board of education may require from such employer the same evidence of age
of such child as is required on the issuance of an employment certificate;
and the employer furnishing such evidence shall not be required to furnish
any further evidence of the age of the child. In ease such employer shall
fail to produce and deliver to the superintendent of schools of the city or
village or the clerk of the school board or board of education, as the case
may be, within ten days after such demand, such evidence of age herein
required by him, and shall thereafter continue to employ such child or permit
or suffer such child to work in such factory, proof of the giving of such notice
and of such failure to produce and file such evidence shall be prima facie
evidence in any prosecution brought for a violation of this act that such
child is under sixteen years of age and is unlawfully employed. [1911, ch. 266,
§ 292; 1909. ch. 153, § 2.]
§ 1406. Who authorized to issue employment certificates. The superintendent of schools of the city or village, if one is employed, and if not, then the
clerk of the school board or board of education, is hereby authorized to issue
an employment certificate in writing, such certificate is to be issued upon the
evidence prescribed in section four of this act [section 1407] ; provided, that
no employment certificate shall be issued for any child then in or about to
enter his own employment or the employment of a firm or corporation of
which he is a member, officer or employe. [1911, ch. 266, § 293; 1909, ch. 153,

,

§ 3.J

§ 1407. Employment certificate, on what issued. The person authorized to
issue employment certificate shall not issue such certificate until he has
received, examined, approved and filed the following papers duly executed
1. The school record of such child properly filled out and signed as provided
in this act.
2.
passport or duly attested transcript of the certificate of birth or
baptism or other religious record, showing the date and place of birth of such
child.
duly attested transcript of the birth certificate filed according to
law with a registrar of vital statistics, or other officer charged with the duty
of recording births, shall be conclusive evidence of the age of such child.
3. The affidavit of the parent or guardian or custodian of a child, which
shall be required, however, only in case such last mentioned transcript of the
certificate of birth be not produced and filed, showing the place and date of
birth of such child, which affidavit must be taken before the officer issuing
the employment certificate, who is hereby authorized and required to adminSuch
ister such oath, and who shall not demand or receive a fee therefor.
employment certificate shall not be issued until such child has personally

A

A
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appeared before and been examined by the officer issuing the certificate, and
such officer shall, after making such examination, sign and file in his
a statement that the child can read and legibly write simple sentences
in the English language and that in his opinion the child is fourteen years
of age or upwards, and has reached the normal development of a child of its
age, and is in sound health and is physically able to perform the work which
it intends to do.
In doubtful cases such physical fitness shall be determined
by a medical officer of the board or department of health. Every such employment certificate 6hall be signed, in the presence of the officer issuing the
until

ofiiee

same, by the child in whose

name

it is

issued.

[1911, ch. 266, § 294; 1909,

ch. 153, § 4.]

§ 1408. Contents of certificates. Such certificates shall state the date and
place of birth of the child and describe the color of the hair and eyes, the
height and weight and any distinguishing marks of such child, and that the
papers required by the preceding section have been duly examined, approved
and filed and that the child named in such certificate has appeared before
the officer signing the certificate and been examined.
[1911, ch. 266, § 295
1909, ch. 153, § 5.)
§ 1409. School record, what to contain. The school record required by this
act shall be signed by the principal or chief executive officer of the school
which such child has attended and shall be furnished, on demand, to a child
entitled thereto.
It shall contain a statement certifying that the child has

regularly attended the public schools or schools equivalent thereto or parochial
schools for not less than one hundred and twenty days during the school year
previous to his arriving at the age of fourteen years or during the year
previous to applying for such school record and is able to read and write
simple sentences in the English language and has received during such period
instruction in reading, spelling, writing, English grammar and geography and
is familiar with the fundamental operations of arithmetic up to and including
fractions.
Such school record shall also give the age and residence of the
child as shown on the records of the school and the name of its parent,
guardian or custodian. [1911, ch. 266, § 296; 1909, ch. 153, § 6.]
§ 1410. Hours of labor. No person under the age of sixteen years shall be
employed or suffered or permitted to work at any gainful occupation more
than forty-eight hours in any one week, nor more than eight hours in any one
day; or before the hour of seven o'clock in the morning or after the hour
of seven o'clock in the evening. Every employer shall post in a conspicuous
place in every room where such minors are employed a printed notice stating
the hours required of them each day of the week, the hours of commencing
and stopping work and the hours when the time or times allowed for dinner
or for other meals begin and end. The printed form of such notice shall be
furnished by the superintendent of schools of the city or village, or the clerk
of the school board or board of education, and the employment of any minor
for longer times in anv day so stated shall be deemed a violation of this
section.
[3911, ch. 266," § 297; 1909, ch. 153, § 7.]
§ 1411. Peace officers to inspect places of work. Peace officers may visit
mines, factories, workshops and mercantile establishments in their several
towns and cities and ascertain whether any minors are employed therein contrary to the provisions of this act [sections 1404-1414] and it shall be their
t}i\*y to report any cases of such illegal employment to the school board or
board of education. Such officer may require that the employment certificates
and lists provided for in this act [sections 1404-1414] of minors employed in
such factories, mines, workshops or mercantile establishments shall be produced for their inspection. Complaints for offenses under this act [sections
3404-1414] may be made by such peace officer or by any other person cognizant
of the facts.
[1911, ch. 266, § 298; 1909, ch. 153, § 8.]
§ 1412. Employments. No child under the age of sixteen years shall be
employed at sewing belts, or to assist in sewing belts, in any capacity what;
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ever nor shall any child adjust any belt to any machinery, they shall not oil
or assist in oiling, wiping or cleaning machinery; they shall not operate or
assist in operating circular or band saws, wood shapers. wood-joiners, planers,
sand-paper or wood polishing machinery, emery or polishing wheels used for
polishing metal, wood-turning or boring machinery, stamping machines in
sheet metal and tinware manufacturing, stamping machines in washer
and nut factories, operating corrugating rolls, such as are used in rooting
factories, nor shall they be employed in operating any steam boiler, steam
machinery or other steam generating apparatus, or as pin boys in any
bowling alleys they shall not operate or assist in operating dough brakes, or
cracker machinery of any description; wire or iron straightening machinery
nor shall they operate or assist in operating rolling mill machinery, punches
or shears, washing, grinding or mixing mill or calendar rolls in rubber manufacturing; nor shall they operate or assist in operating laundry machinery;
nor shall children be employed in any capacity in preparing any composition
in which dangerous or poisonous acids are used, and they shall not be employed
in any capacity in the manufacture of paints, colors or white lead nor shall
they be employed in any capacity whatever in operating or assisting to operate
any passenger or freight elevator; nor shall they be employed in any capacity
whatever in the manufacture of goods for immoral purposes, or any other
employment that may be considered dangerous to their lives or limbs, or where
their health may be injured, or morals depraved nor in any theater, concert
hall or place of amusement wherein intoxicating liquors are sold nor shall
females under sixteen years of age be employed in any capacity where such
employment compels them to remain standing constantly. [1911, ch. 266, § 299
;

;

;

;

;

1909, ch. 153, § 9.J

§ 1413. Penalty for violation of this act. Each owner, superintendent, manager or overseer of any mine, factory, workshop or mercantile establishment,
and any other person who shall employ any child contrary to the provisions
of this act [sections 1404-1414] or who shall in any manner violate the provisions thereof, shall be deemed guilty of a misdemeanor, and upon conviction
thereof shall be fined for each offense in a sum not less than twenty dollars
nor more than fifty dollars and costs. Each person authorized to sign a
certificate as prescribed in the preceding section who certifies to any material
false statement therein shall be deemed guilty of a misdemeanor, and upon
conviction thereof, shall be fined not less than twenty dollars nor more than
fifty dollars and costs.
[1911, ch. 266, § 300; 1909, ch. 153, § 10.]
§ 1414. Prosecution, how brought. Prosecutions under this act [sections
1404-1414] shall be brought in the name of the state of North Dakota before
any court of competent jurisdiction, and the fines collected shall be paid over
to the county treasurer and by him credited to the school fund of the state.
[1911, ch. 266, § 301

1909, ch. 153, § 11.]
Private action for violation of child labor laws.
:

9 L.RJL(N.S.) 381.

—

Article 23.
Maintenance of Educational Institutions.
§ 1415. Free public schools. The state university and school of mines at
Grand Forks, the agricultural college at Fargo, the state normal schools at
Valley City and Mayville, the deaf and dumb school at Devils Lake, the normal
and industrial school at Ellendale, the scientific school at Wahpeton, the
school of forestry at Bottineau, and all other schools heretofore established
by law and maintained bv taxation constitute the system of " free public
schools " of the state. [1911, ch. 266, § 302; R. C. 1905, § 783; 1901, ch. 98.]
§ 1416. Maintenance of institutions. For the purpose of providing for the
maintenance of the state university and school of mines at Grand Forks, the
agricultural college at Fargo, the state normal school at Valley City, the state
normal school at* Mayville, the school for the deaf and dumb at Devils Lake,
the school of forestry at Bottineau, the North Dakota Academy of Science at
Wahpeton and the normal and industrial school at Ellendale, as a part of the
340
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public school system of this state, real and personal annual tax of one mill
on eaeh dollar of the assessed valuation of such propertv in each ami ew. v
'

26(5, § 303: Ii. C. 1905, § 838; 1901, ch. 150, § 1.]
shall calculate amount of levy. The county auditor
of each county shall, at the time of making the annual tax list in his county,
calculate the amount of the leyy hereinbefore provided for upon each and
every item of property assessed in his county as it appears upon the last
assessment roll, and extend the same upon such tax list in a column to be
provided for that purpose and such tax shall thereupon be calculated and paid
over to the state treasurer the same as other state taxes. [1911, ch. 266, § 304
B. C. 1905, § 839; 1901, ch. 156, § 2.]
§ 1418. Such taxes, how apportioned. Such taxes as levied shall be apportioned by the state treasurer to the several institutions herein mentioned as
follows: Thirty-three one-hundredths of a mill to the state university and
twenty one-hundredths of a mill to the
school of mines at Grand Forks
agricultural college at Fargo; fifteen one-hundredths of a mill to the state
normal school at Valley City thirteen one-hundredths of a mill to the state
normal school at Mayville; six one-hundredths of a mill to the school for the
deaf at Devils Lake; two one-hundredths of a mill to the school of forestry
at Bottineau ; four one-hundredths of a mill to the North Dakota academy of
seience at Wahpeton; seven one-hundredths of a mill to the normal and
industrial school at Ellendale provided, that all moneys hereafter collected
from any tax heretofore levied shall be apportioned as herein provided.
[1911, ch. 266, § -305 ;R. C. 1905, § 840; 1901, ch. 156, § 3.]
§ 1419. Moneys, how apportioned. The moneys arising from the taxes hereinbefore levied are hereby apportioned for the maintenance of the state university and school of mines at Grand Forks, the agricultural college at Fargo,
the state normal school at Valley City, the state normal school at Mayville,
the school for the deaf and dumb at Devils Lake, the school of forestry at
Bottineau, the North Dakota academy of science at Wahpeton, and the normal
and industrial school at Ellendale, the same to be paid monthly to the board
of trustees of the several institutions herein mentioned and in proportion as
herein provided, upon vouchers of said board signed by their respective presidents, and to be expended by the several boards, in their discretion, in the
establishment and maintenance of said institutions hereinbefore mentioned.
[1911, ch. 266, § 306; R. C. 1905, § 841; 1901, ch. 156, § 4.]
§ 1420. Funds, when paid over. All moneys received as interest, all moneys
received for rents, for penalties, for permits and all moneys received from
any other source from the respective lands of the different educational institutions hereinafter mentioned (except moneys received as principal from the
sale of lands belonging to the agricultural college, lands belonging to the
state university and school of mines, lands belonging to the two normal
schools, lands belonging to the normal and industrial school),. shall be paid
over to the respective treasurers of the educational institutions above mentioned, by the state auditor on the first day of January, April, July and
October in each year. The funds herein referred to shall be subject to the
order of the respective boards of trustees of each institution hereinbefore
mentioned and shall be used for the maintenance of such institutions respectively.
[1911, ch. 266, § 307; R. C. 1905, § 842; 1901, ch. 138.]

year hereafter.
§ 1417.

[1911, eh.

County auditor

:

;

;

Article

24.

— Certain

Acts Legalized.

§ 1421. Acts legalised. Where the officers of any incorporated city, village
or school district of this state shall have incurred indebtedness and issued
warrants or orders for the erection, purchase, repair or maintenance, within
and for said city, village or school district for school or other buildings, or
water works, gas or electric light plants, public wells, cisterns, fire apparatus
or legitimate corporate purposes for said city, village or school district, or to
pay for or to raise money for any such purpose, and said warrants or orders

Ml
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are outstanding, or held in the general revenue or other funds of said city,
village or school district, in any and all such cases where said warrants or
orders are within the debt limit, the same are hereby legalized and are declared,
to be the valid indebtedness of such city, village or school district, and in
every case where the city council or city commissioners, village board of
trustees, school board or board of education thereof shall have heretofore or
shall hereafter determine by resolution or ordinance, that it was or is for the
best interests of the city, village or school district to issue its negotiable bonds
in the name of the city, village or school district for the sole purpose of
funding such indebtedness, and shall have been or shall be authorized to issue
such bonds, by a majority vote of the qualified electors of such city, village
or school district, voting thereon at any regular or special election legally
called and held after public notice thereof as required by law, and if such
bonds shall have been or shall be executed, sold and delivered for value, and
the proceeds arising from such sale shall have been or shall be applied exclusively to the express purpose of funding such warrants or orders, then in
every such case such bonds whether engraved, lithographed or printed on
bond paper, shall when executed, sold and delivered as provided by law be
deemed, and hereby are declared to be valid and subsisting indebtedness of
the city, village or school district issuing the same. [1911, eh. 266, § 308.]
§ 1422. Pending actions not affected. Debt limit. This act [sections 11051422] shall not affect any actions now pending in which the validity of any
such warrants, orders, bonds or indebtedness is called in question; providing,
however, that the issue of such bonds shall not be construed -to be an increase
of the indebtedness of the municipality and the proceeds of sales of such
bonds shall be applied exclusively towards the discharge of the indebtedness
of such city, village or school district referred to in section 1421 ef this act.
[1911, ch. 266, § 309.]
B.

8CTIOOL

LAW8 NOT INCLUDED IN

CODIFICATION".

Auticle 1.— State Board of Education.
§ 1423. The board and membership. There is hereby created a state board
of education, to be composed of the president of the university, president of
the agricultural college, the state superintendent of public instruction, the
state inspector of graded and rural schools, the state high school inspector,
each ex-officio, and a state normal school president, to be designated by the
governor of the state from the normal schools in the order of the establishment of the institutions which they represent, a»d an industrial school president, to be designated by the governor of the state from the industrial schools,
in the order of the establishment of the institutions which they represent, a
county superintendent of schools and a male citizen who is not connected with
the educational system, each to be designated by the governor. [1913, ch. 149,
§ 1.J

§ 1424. Appointment and terms. The governor shall appoint by the advice
and consent of the senate, during the thirteenth legislative assembly, a
normal school president, an industrial school president, a county superintendent and a male citizen, as members of the state board of education, for a term
from July first, 1913, to the first Tuesday in April, 1915, and thereafter during
the session of the legislative assembly, for a term of two years from the first
Tuesday in April of each odd numbered year. No normal school or industri.il
school shall be represented a second time on the state board of education by
its president until each normal school and each industrial school has been
represented on the state board of education by its president. [1913, ch. \V\
§2-]
§ 1425. Compensation. The members of the state board of education noi
receiving salaries from the state, county or state institutions, shall receive
343
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three dollars for each day employed, and all members of the bonrd sIj.-U
receive the actual and necessary expenses incurred in attending meetings of
the board and in the performance of all duties in connection therewith, which
shall be paid out of the state treasury on the voucher of the board, as provided
by law. [1913, ch. 149, § 3.]
§ 1426. Meetings. The board shall hold six regular meetings, one in each
of the months of July, September, November, January, March and May of
each year, and all such meetings shall be held at one of the state educational
institutions, at the state capitol, or at such place as the board may determine.
The board may hold, at its discretion, special meetings, of which due notice
stating special purposes shall be given, and which may be held at any place
within the state, but it shall not meet to exceed twelve times a year. The
state superintendent of public instruction shall be the president of the board,
and his deputy shall be secretary with such compensation as the board may
determine.
[1913, ch. 149. § 4.]
The duties of the state board of examiners
§ 1427. Powers and duties.
established for the purpose of granting certificates to persons desirous of
teaching in the state of North Dakota, as provided for in chapter 266 of the
Session Laws of 1911, sections 246, 247, 248, 249, 250, 251, 252, 253. 254. 255.
256, 257, 258, 259, 260, 261, 262, 263, 264, 265 and 266 [§§ 1357-1377 herein],
are hereby made a part of the duties of the state board of education, and all
authority and powers granted to the said board of examiners arc hereby
transferred and made a part of the duties of the state board of education.
The state board of education is further authorized to establish such rules as
may be found necessary to secure uniformity and best results among the
schools receiving state aid, as rural, graded or consolidated schools, as provided in chapter 35 of the Session Laws of 1911 [sections 1439-1450 herein].
The duties of the state agricultural and training school board, as defined in
chapter 265 of the general laws of 1911 [sections 1455-1470 herein], are
hereby transferred to the state board of education, and made a part of its
duties. The duties of the state high school board, as defined in chapter 267
of the Session Laws of 1911 [sections 1430, 1433, 1436 and 1437 herein], are
also hereby transferred to the state board of education, and made a part of
its duties.
The rules and regulations for classification of state, rural, graded
and consolidated schools, as provided for by law. shall be made by the state
board of education. Provided, also, that the classification of those schools and
apportioning of the funds, as provided by law, shall be under the control of
the state board of education, and it shall perform such other functions as the
legislature may from time to time confer upon it.
[1913, ch. 149, § 5.]
§ 1428. Visitations and inspections. The state board of education, or their
representatives or inspectors, may visit, examine into and inspect any educational institution under the supervision of the state, and may require as often
as desired duly verified reports therefrom, giving such information in such
form as the superintendent of public instruction or the board of education
may prescribe. [1913. ch. 149. § 6.1
§ 1429. Appointments by superintendent of public instruction. The superintendent of public instruction, shall appoint the deputy superintendent of
public instruction, state consolidated, graded and rural school inspectors or
assistants, high school inspectors, clerks and others in the office of the
superintendent of public instruction provided by law. [1913, ch. 149, § 7.]

Article 2.— High School Aid.
This article (Laws 1913, ch. 268} supersedes Laws 1911, ch. 267, and the duties of the
state high scliool board as denned in the latter chapter were transferred to the state
bonnl of education in Laws 1913, ch. 149, S 5, which constitutes section 1427 herein.

§ 1430. State board of education. Powers. The state board of education
shall have general supervision over secondary education in the state, and shall
343
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perform the duties and have and exercise the powers hereinafter mentioned.
[1913, ch. 268, § 1; 1911, ch. 267, § 1; R. C. 1905, § 1031; 1895, ch. 53, § 1;
R. C. 1899, § 867.]
§ 1431. Schools classified. Any public graded school in any city or incorporated village or township, organized into a district, under the township or
district system, which shall give instruction according to the terms and provisions of this act, and shall admit pupils of either sex from any part of the
state without charge for tuition in the secondary school or high school department, shall be entitled to be classified as a state high school, and to receive
pecuniary aid as hereinafter specified provided, however, that no such school
shall be required to admit non-resident pupils unless they pass an examination in orthography, reading in Euglish, penmanship, arithmetic, language and
grammar, modern geography and the history of the United States; provided,
however, that in case of state high schools having an agricultural department, pupils pursuing courses in said department shall be admitted into the
seventh and eighth grades, and secondarv school department without charge
for tuition.
[1913, ch. 268, § 2; R. C. 1905, § 1032; 1899, ch. 81; R. C. 1899,
;

§ 868.]

§ 1432. Requirements for classification. The said board shall require of the
schools applying for such pecuniary aid compliance with the following conditions, to wit:
1. That there shall be adequate school buildings conforming to modem
approved ideas respecting heating, lighting, ventilation and sanitation, and
under no circumstances shall aid be given to or continued when the board of
education fails to or refuses to comply with reasonable requirements of this
character.
2. That there shall be regular and orderly courses of study in the eight
grades of the elementary school, together with all subjects prescribed by the
said board for the first two years of the secondary school curriculum.
3. That the said secondary school receiving pecuniary aid under this article
shall at all times permit members of the state board of education, or any one
appointed by said board, to visit and examine the classes pursuing said elementary and secondary school courses, and make recommendations concerning the conduct of such school. [1913, ch. 268, § 3; R. C. 1905, § 1033; 1899,
ch. 81; R. C. 1899, § 869.]
§ 1433. High school inspector. How appointed. Salary and expenses.
Schools to receive state aid. Appropriation. The state board of education
shall appoint a high school inspector, upon the nomination of the superintendent of public instruction, who shall be a graduate of a college or a university of recognized standards, and shall have had five years of successful
experience either as principal of a high school or superintendent of city schools
in North Dakota. The board shall prescribe his duties.
His term of office
shall be two years, provided that the inspector appointed in 1911 shall hold
office for two years from July first, 1911.
The yearly salary of said inspector
shall not exceed two thousand dollars, as may be fixed by the state board of
education. Such salary shall be payable monthly on warrant of the state
auditor from the general fund of the state. It shall be the duty of the secretary of the state board of education to notify the state auditor, prior to July
first of each year, the amount of salary which has been fixed for the biennial
period.
The state high school inspector shall receive his actual and necessary expenses incurred in the discharge of his official duties such duties, under the
direction of the state board of education, may take him outside of the state
of North Dakota, and in such cases all his actual and necessary expenses
shall be paid.
These expenses, which shall not exceed twelve hundred
;
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dollars ($1,200) in any given year, shall be paid from the general fund of
the state upon itemized vouchers properly approved.
The said state high school inspector, under the direction of the state board
of education, shall carefully inspect the instruction, discipline and all conditions affecting the efficiency of the high schools of the state receiving aid
under this article, and make a written report on the same provided, that
no money shall be paid in any cases until such report shall have been received,
;

examined and the work of the school approved by the board. The said board
shall receive applications from such schools for aid as hereinafter provided,
which applications shall be received and acted upon in the order of their
reception. The said board shall apportion to each of said schools, which shall
have fully complied with the provisions of this article, and whose applications
Two
shall have been approved by the board, the following sums, to wit:
thousand five hundred dollars for the school year 1913-14 to each of seven
schools having an agricultural, manual training and domestic economy department; and after the school year of 1913-14, the sum of two thousand five
hundred dollars each year to each ten schools having an agricultural, manual
training and domestic economy department eight hundred dollars each year
to each school maintaining a four-year high school curriculum and doing
four years of high school work the sum of five hundred dollars each year to
each school having a three-year high school curriculum and doing three
years of high school work and the sum of three hundred dollars each year
to each school having a two-year high school curriculum and doing two years
of high school work; provided, that the moneys so apportioned to any high
school shall be used to increase the efficiency of the high school work; provided, also, that the state board of education may require that forty per cent
of the money appropriated shall be used in any one year for libraries, laboratories and other apparatus and equipment; provided, further, that the total
amount of apportionment, expenses and salary under this act, except salary
and expenses of the inspector provided for above, shall not exceed seventyseven thousand five hundred dollars in the school year 1913-14, and eightyfive thousand dollars in each succeeding year.
The sum of seventy-seven
thousand five hundred dollars for the year July first, 1913-14, and thereafter
the sum of eighty-five thousand dollars, is hereby appropriated annually for
the purpose of this act, to be paid out of any moneys in the state treasury
not otherwise appropriated, which amount, or so much thereof as may be
necessary, shall be paid upon the itemized vouchers of said board, duly certified
and filed with the state auditor; provided, that in case the amount appropriated and available under this article for the payment of aid to such schools
shall in any year be insufficient to apportion each of such schools as are entitled
;

;

;

thereto the full amount intended to be apportioned to the high schools of the
various classes, then, in such case, two thousand five hundred dollars shall be
apportioned to each of the seven or ten schools having an agricultural, manual
training and domestic economy department, and the remainder of such amount
as is appropriated and available shall be apportioned pro rata among the
schools entitled thereto; provided, further, that with the approval of the
state board of education, the money appropriated by the state to the high
schools designated to maintain departments of agriculture, manual training
and domestic economy may be used for the extension of agricultural education and demonstration outside of the district in which the school is located,
within the limits of efficiency. [1913, eh. 268, § 4; 1911, ch. 267, § 2; 1907,
eh. 99; R. C. 1905, § 1034; 1899, ch. 81; R. C. 1899, § 870; 1903, ch. 8; 1905,
ch. 24, § 1.]
Ae to the salary of the high school inspector and the manner in which

it is to

be paid,

sec sections 653e, 653b.

§ 1434. Schools to maintain departments of agriculture. How designated.
Requirements. Any state high school having satisfactory rooms, equipment
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and a tract of land of at least ten acres within one mile of the school house,
having shown itself fitted by location and otherwise to do agricultural work
having trained instructors in agriculture, manual training and domestic
economy; maintaining well organized short courses and agricultural, manual
training and domestic science and art courses, and meeting such other requirements as the state board of education may define, shall upon application
be designated by said board to maintain an agricultural department; provided,
that the high schools now designated and those hereafter designated to maintain departments of agriculture, manual training and domestic economy
shall continue to be so designated and aided so long as they comply with the
rules and regulations of the state board of education and perform satisfactorily the work contemplated by this section.
[1913, ch. 268, § 5 ; 1911, ch. 40,
§§ 1-3.]
One school in county. In addition to the
§ 1435. National and state aid.
state aid of two thousand five hundred dollars herein provided for a state
high school having an agricultural department as defined in section five of this
act [section 1434 shall receive its proportionate share of all moneys appropriated by the national government for the teaching of elementary or secondary agriculture in the public or high schools of this state; provided, that
said high schools having an agricultural department shall not receive more
than two thousand five hundred dollars of aid from the state under this act;
provided, further, that no more than one high school in any county shall be
designated a state high school having an agricultural department and receiving two thousand five hundred dollars state aid.
[1913, ch. 268, § 6;
1911, ch. 40, §§ 4,
5.J
§ 1436. Compensation of board members, clerical service, salary, expenses.
The ex-officio members of the board shall serve without compensation, but the
appointive members shall receive a per diem of three dollars while actually on
duty as members of the board.
The necessary expenses of all members of the board while on duty as members, salary and expenses of the clerical help of the examiner and of the
readers of the state board of education examination papers, and other necessary expenses of administration, shall be paid from the ".state high school
aid " fund, and in the manner provided by law for salaries and expenses of
other state officers. [1913, ch. 268, § 7; 1907, ch. 99; R. C. 1905, § 1035; 1899,
ch. 81 R. C. 1899, § 871 1903. ch. 8 1905, ch. 24, § 2.]
§ 1437. Annual meeting. Organization. Powers. Assistant examiners. The
board shall hold a regular meeting in the months of July, September, November, January, March and May of each year.
The board shall have full discretionary power to consider and act upon
applications of schools for state aid, and to prescribe conditions upon which
said aid shall be granted and it shall be its duty to accept and aid such
schools only as will, in its opinion, if aided, efficiently perform the service contemplated by law. The period for which a school shall be classified shall
be one year. The board shall have power to establish any necessary and suitable rules and regulations relating to qualifications of teachers and superintendents, to examinations, reports, acceptance and classification of schools,
curricula, and other proceedings implied under this article.
The examiner
shall report the results of the state board of education examinations annually
to the superintendent of public instruction, who shall publish the same in his
biennial report. Headers of state board of education examination papers shall
be appointed by the examiner of the state board of education, and shall be
entitled to receive such compensation as the board may allow. [1913, ch. 268,
§ 8 1907, ch. 99 R. C. 1905, § 1036 1899, ch. 81 R. C. 1899, § 872 1903, ch. 8.]
Board shall keep record and make
§ 1438. Annual report of inspector.
report. The said high school inspector shall make, on or before August first,
:;n annual report to the state board of education concerning the previous
J

:

;

;

;

:

;

;

;

;
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showiug the names and number of schools receiving state aid,
the number of pupils enrolled, and other matters as directed by the board,
and the said board shall cause the same to be published. Said board shall
keep a record of all proceedings, and shall biennially make a report to the
governor of the receipts and disbursements, matters of general iniportauee
regarding the schools aided, and shall add any recommendations that it deems
This report shall be included and made a part of the
useful and proper.
school year,

[1913, ch.
printed report of the state superintendent of public instruction.
268, § 9; R. C. 1905, § 1037; 1S99, ch. 81; R. C. 1899, § 873.]
As to the time for making reports to the governor and as to the contents thereof, ace
•ections 95, 97, 98, 633.

Article

3.

— Rural

Schools.

The several sections in this article amend and superseded the sections bearing the same
numbers in Laws 1911, ch. 35. See reference to the latter in section 1427.
§ 1439. Purpose. The purpose of this art icle shall be to aid, encourage, stimulate, and standardize the rural, consolidated and graded schools of this state,
and thereby increase the efficiency of the eutire educational system of this
[1913, ch. 6, § 1 1911, ch. 35, § 1.]
§ 1440. Graded, consolidated and rural schools may obtain state aid. Any
public school in any common school district in the state, or any public school
any city, town or village, or any consolidated school in the state, not entitled

state.

;

m

as a state high school, but fully complying with the conditions of this
graded schools, and any public school in any common
school district in the state not located in any incorporated city, town or
village, but fully complying with the conditions of this article relating to
state rural schools, may receive aid as hereinafter provided for state consolidated schools, state graded schools and state rural schools. [1913, ch. 6, § 2;
to aid

article relating to state

1911, ch. 35, § 2.]

§ 1441. Conditions to be complied with by the state graded schools in order
to obtain aid.
State graded schools shall be of two classes, viz.: first and
second class. First class: In order to be entitled to aid as a state graded
school of the first class, such school shall for the school year next preceding
that for which aid is granted have complied with the following conditions:
Second, it shall
First, it shall have maintained at least nine months' school.

be well organized, having at least four departments under the supervision of
proficient teachers. The principal shall be a graduate of a normal or other
institution of higher learning or shall hold a professional certificate, and each
department of such school shall be taught by a teacher having at least a first
grade elementary certificate. Third, it shall have a suitable school building,
properly lighted, heated and ventilated, sanitary and commodious outhouses,
and other necessary accommodations, library and such other apparatus as is
necessary to do efficient work. Fourth, such school shall have a regular and
orderly course of study, and shall include the first two years of a high school
course, as suggested by the state board of education, as well as courses in
domestic science and either manual training or elementary agriculture, and
shall comply with such rules as may be established by the state board of
education.
Second Class: In order to be entitled to aid as a state graded school of
the second class, such school shall have complied with the following conditions for the school year next preceding that for which aid is granted, viz.
First, it shall have maintained at least nine (9) months' school.
Second, it
shall be well organized, having at least two departments under the supervision
of proficient teachers. The principal shall be a graduate of a normal school or
otlu r institution of higher learning or shall hold a professional certificate, and
each department of such school shall be taught by a teacher having a firstgrade elementary certificate or better. Third, it shall have a suitable school
building, properly lighted, heated and ventilated; sanitary and commodious
347
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outhouses and other necessary accommodations, a library, and such other
apparatus as is necessary to do efficient work. Fourth, such school shall have
a regular and orderly course of study as prescribed in the state course of
study for common schools, courses in domestic science, and either manual training or agriculture, and shall comply with such rules as may be established by
the state board of education.
[1913, ch. 6, § 3; 1911, ch. 35, § 3.]
§ 1442. Conditions for obtaining aid as a state rural school. State rural
schools shall be of two classes, viz.: first and second class.
First Class: In order to be entitled to aid as a state rural school of the
first class, such school have have complied with the following conditions during
the school year next preceding that for which aid is granted; First, such
school shall have maintained at least nine (9) months' school.
It shall be taught by a teacher of successful experience, holding
Second
a first-grade elementary certificate, or a certificate of higher grade.
Third
It shall have a suitable school building, properly lighted, heated
and ventilated; sanitary and commodious outhouses and other necessary
accommodations, a library and such other apparatus as is necessary to do
efficient work.
Fourth
Such school shall have a regular and orderly course of study as
prescribed in the state course of study for common schools, including elementary agriculture, and shall comply with such rules as may be established by
the state board of education.
Second Class: In order to be entitled to aid as a state rural school of the
sccotk! class, such school shall have complied with the following conditions
for the school year next preceding that for which aid is granted, viz.
First: Such school shall have maintained at least eight (8) months' school.
Second
It shall be taught by a teacher of successful experience, holding a
second-grade elementary certificate or a certificate of higher grade.
Third: It shall have a suitable school building, properly lighted, heated
and ventilated, sanitary and commodious outhouses, and other necessary
accommodations, library and such other apparatus as is necessary to do
efficient work.
Fourth
Such school shall have a regular and orderly course of study as
is prescribed in the state course of study for common schools, including elementary agriculture, and shall comply with such rules as may be established
by the state board of education. [1913, eh. 6, § 4; 1911, ch. 35. § 4.]
§ 1443. Application to be made to the county superintendent of schools.
Applications from schools for the aid herein provided in the case of stat««
graded consolidated and state rural schools, shall be made to the county superintendent of schools of the county in which such schools are located. The
county superintendent shall forward to the state superintendent of publie
instruction such applications as are endorsed and recommended by him.
together with a certificate of the superintendent of the county wherein the
school making such application is situated, to the effect that such school has
fully complied with the conditions mentioned in section 1441 of this article in
the case of state graded 6r state consolidated schools, and with the conditions
mentioned in section 1442 of this article, in the case of state rural schools, and
in addition the rules established by the state board of education. The county
superintendent shall also file with the inspector when requested to do so by
that officer a certified list of such schools as have met the requirements for
:

:

:

:

:

classification.

[1913, ch. 6, § 5 1911, eh. 35, § 5.]
§ 1444. Inspection of schools, State school inspector. Appointment. Qualifications.
Salary and expenses. Duties and reports. Assistant inspector.
Application for aid to state graded schools, state rural schools or state consolidated schools which have the endorsement and recommendation of the
county superintendent wherein such schools are located shall be filed in the
office of the state superintendent of public instruction ; and before any appor;
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tionment of any aid can be made under the provision of this article, such
school shall be duly inspected and recommended for classification by an
be known as state inspector of rural and graded schools and consolidated schools. Such inspector shall be appointed by the state superintendent
of public instruction for a period of two years provided, that such appointment must be confirmed by the state board of education. This inspector shall
have the same educational qualifications as required by law for the office of
state superintendent of public instruction, and shall have been a county superintendent of schools. The inspector shall receive an annual salary of two
thousand dollars; and in addition thereto his necessary and actual expenses
incurred in the discharge of his official duties, not exceeding fifteen hundred
dollars in any one year. The salary and traveling expenses shall be paid in
the same manner as in the case of the state superintendent of public instruction.
It shall be the special duty of the state inspector of consolidated, rural
and graded schools to aid and promote consolidation of schools, and to further
that end, he shall, when possible, attend teachers' meetings, institutes, training
schools and school officers' and patrons' meetings, and discuss consolidation
and kindred topics. lie shall on or before the fifteenth day of September
in each year, make and transmit to the governor and the state superintendent
of public instruction, a report showing the conditions of the schools inspected,
with such summaries and recommendations as he may think proper; and not
more than fifteen hundred of such reports shall be printed each year. He
shall also file in the office of the state superintendent at the close of each
school month individual reports of the several schools inspected during that
officer to

;

month..

[1913, ch. 6, § 6; 1911, ch. 35, § 6.]
Sec appropriation for salary of inspector rural and graded schools in section 653c

and

in connection therewith, see section 653b.
95, 97. 98.

As

to reports to the governor, see sections

Between the first and fifteenth of
§ 1445. Amount of apportionment.
August in each year, the state board of education shall apportion to each of
said state consolidated schools the sums named in section 1446, and to each
of said state graded schools which have fully complied with the provisions of
this article and such additional rules as may be established by the board,
relating to state graded schools, the sum of two hundred dollars in each year
to state graded schools of the first class, and to state graded schools of the
second class the sum of one hundred fifty dollars ; and they shall apportion to
each of the state rural schools which have fully complied with the provisions
of this article and such additional rules as may be established by the board
relating to state rural schools, the sum of one hundred fifty dollars in each
year to each state rural school of the first class and to each state rural school
of the second class, the sum of one hundred dollars in each year: provided,
however, that in case the amount apportioned and available shall not be sufficient to pay the amounts specified above, then the amount available shall
be apportioned pro rata among the schools entitled thereto, and any moneys
apportioned under this article shall be used solely to increase the efficiency
of such schools.
Provided, also, that but one school of each class in any
township or district shall receive aid under the provisions of this article
until all of those schools applying for aid before August first of each year
are considered and disposed of. These amounts shall be paid by the state
Treasurer on warrant of the state auditor when duly certified and filed with
the state auditor by the superintendent of public instruction. [1913, ch. 6, § 7-;
1911, ch. 35, § 7.]
;

Any consolidated school meeting the refirst class shall receive aid in the
of six hundred dollars, and any consolidated school meeting the requirements for a state graded school of the second class shall receive aid in the
amount of five hundred dollars.
consolidated school within the meaning of
§ 1446. Aid to consolidated schools.

quirements for a state graded school of the

amount

A
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this article shall be one organized in accordance with section 84, chapter 266,
shall have at
and in addition
Session Laws of 1911 [am'd, § 1190 herein]
*
least two departments.
[1913, ch. 6, § 8 1911, ch. 35, § 8.]
of public
superintendent
§ 1447. Records, accounts and rules. The state
instruction shall keep a record of all schools applying for and receiving aid
as state graded schools, state consolidated schools or state rural schools, in
each year, and a detailed account of all moneys apportioned for such purposes.
The state board of education is also authorized to establish such
additional rules as shall be found necessary to secure uniformity and the host
;

;

results

among

the schools receiving state aid.

[1913, eh.

6, §

9; 1911, ch. 35.

§9.1
§ 1448. Advancement of graded or consolidated schools, of the first class
to high schools, and advancement of graded or consolidated schools of the
second class to graded or consolidated schools of the first class. First Class
When any state graded school or state consolidated school of the first class
in this state attains such a degree of proficiency as to satisfy the state inspector
of rural and graded schools that it has the qualifications necessary to entitle
it to be advanced to a state high school, such inspector may recommend the
same to the state board of education for such advancement. If the state beard
is satisfied that such school has complied with all the requirements to entitle
it to promotion, said board shall raise it to a state high school entitling it to
aid as such.
Second Class: When any state graded school or state consolidated school of
the second class in this state has attained such a degree of proficiency as to
satisfy the inspector that it has the qualifications necessary to entitle it to be
advanced to a state graded or consolidated school of the first class, such
inspector may recommend the same to the state board of education for such
advancement. If the state board is satisfied that such school fully complies
with all the requirements necessary to entitle it to promotion, such board
shall raise it to a state graded or consolidated school of the first class, entitling
it to aid as such.
[1913, ch. 6, § 10: 1911, ch. 35, § 10.]
The state
§ 1449. Report of state superintendent of public instruction.
superintendent of public instruction shall include in his biennial report a comprehensive statement of all receipts and disbursements; the name and number
of schools in each class receiving aid the number of pupils enrolled in each,
and the cost of supervision of all schools receiving aid under this article for
the years covered by such report, to which may be added an estimate of appropriation needed to meet the requirements of this article for the succeeding
two years, and such other recommendations as he may deem useful and
:

;

proper

[1913. ch.

6,

§11

:

1911, ch. 35, § 11.]

§ 1470. Amount appropriated for each class. For the purpose of carrying
out the provisions of this article, the following sums are hereby appropriated
annually, to be paid out of any moneys in the -state treasury not otherwise
appropriated, viz.. for aid to state graded schools the sum of ten thousand
dollars ($10,000.00) annually. For aid to state rural schools the sum of fifteen
thousand dollars ($15,000.00) annually, and for aid to state consolidated
schools the sum of ten thousand dollars ($10,000.00) annually.
[For the
inspector's and assistant's salary, as hereinbefore provided, the sum of two
thousand dollars (."r2.000.00) annually.] For the actual and necessary traveling
expenses of said inspector, the sum of fifteen hundred dollars ($1,500.00)
annually.
[For the payment of postage, stationery and clerical assistance
required by the inspector and the printing of the inspector's annual report,
the sum of four hundred ($400.00) dollars annually.]
Provided, however,
that in case the amount appropriated and available under this article for the
payment of aid to such schools shall in any year be insufficient to apportion
to e-M-b of such schools as are entitled thereto the full amount intended to be
ni tioned to the state graded schools, state rural Schools and state consplia;
i
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dated schools, then, in such case, such amounts as are appropriated and availProable shall be apportioned pro rata among the schools entitled thereto.
vided, the first annual appropriations herein provided for such shall beconi''
available July first, 1913. [1913, oh. 6, § 12; 1911, ch. 35, § 12.]
The items printed in brackets were vetoed, 1913, ch. 6, p. 7.

Article

4.

— Thorough

System of Instruction in Schools.

schools as they shall become
shall be required to devote at least
[1911,
fifteen minutes' practice in writing each day during the school year.
ch. 264, § 1.1
§ 1451. Writing.

sufficiently

Each pupil

in the

common

advanced to pursue the same,

All pupils
§ 1452. Coarse of study in high schools, selections by pupils.
entering high school shall select one of the courses of study offered by said
high school, and no pupil shall be permitted to change said course of study,
except by permission of the superintendent of said school, or upon request of
the r»'"nt< or jruardian of said punil.
§ 2.]
[1911, ch.
The superintendent
§ 1453. Review by senior class, duty of superintendent.
shall, and it is hereby made his duty to cause to be reviewed by each senior
class during the senior year, the full and complete course of study pursued
by said class in the grammar grades.
[1913, ch. 252 ; 1911, ch. 264, § 3.]

Article

5.

— State Educational Library.

There is hereby appropriated out of any funds
§ 1454. Appropriate for.
in the state treasury the sura of three hundred dollars anuunlly, to be paid by
warrant of the state auditor on the state treasurer upon the presentation of
an itemized bill in due form by the superintendent of public instruction, for the
purchase of reference or pedagogical books for the state educational library
in the office of such superintendent.
[R. C. 1905, § 1030; 1891, ch. 32, § 1;
R. C. 1899, § 866.]
his section is | 1030 of the Revised Code* of 1905. The title of Laws 1911, ch. 266
and the text of § 310 of that chapter (enumeration of repealed sections in R. C. 1905)
'J

are both identical with the enrolled bill on file in the office of the secretary of state.
The title recites by numerical designation a multitude of sections In the Revised Codes
of 1905 that are repealed by the chapter, and among them is $ 1038, substantially reenacted in $ 290 of that chapter and constituting section 1403 in this compilation. Put
{ 310 of chapter 266, above cited, while it manifestly purports to be the same specification of sections expressly repealed by it as found in the title, reads " 1030" in the
place where " 103S" appears in the 'title, and 8 1030 does not elsewhere appear in said
•ert'on 310.
In view of this discrepancy, it seems not to be absolutely certain whether
As
it was $ 1030 or I 1038 of the Revised Codes of 1905 that was expressly repealed
abo»e stnted, the greater part of f 1038 of the Revised Codes of 1905 is re-enacted in
6ection 1-103 herein, and is quoted in the note to the lntter section.
On the other hand,
$ 1030 of the Revised Codes of 1905 appears to have no counterpart or substitute in
Laws 1911, eh. 266, which constitutes sections 1105-1422 in this compilation.

Article

6.

— County Agricultural and Training

School.

The duties of the state agricultural and training school board as defined in this article,
which constituted Laws 1911, ch. 265, were transferred to the state board of education
in
aws 1913. ch. 149,
5, which is section 1427 herein.
Appropriation by
§ 1455. General or special election to establish school.
county commissioner. Whenever in the opinion of the oitizens of any county
in the state, it shall be deemed wise to establish a county school for the
I

ft

purpose of giving instruction in agricultural, domestic economy, manual
training and for training of teachers for the rural schools and a petition
containing the names of not less than three hundred freeholders is tiled with
the board of county commissioners, praying for the establishment of such a
st hool such board of county commissioners shall at its next regular meeting
imsiflor such petition and in case such board of county commissioners decide
in favor of establishing such school, such board of county commissioners
-
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shall submit the question of establishing and maintaining such school to
the electors of such county either at the next general election or they may
order a special election for the purpose of determining whether such county
shall establish such school.
Such special election shall be held in the manner
and upon the notice prescribed by law for other elections; but the published
and posted notices of such election shall state its object and the amount
of money to be appropriated for the establishing of such school.
If the
majority of all the votes cast at such general or special election upon the
question of establishing such school arc in favor of establishing such school,
the board of county commissioners of such county is hereby authorized to
appropriate money for the organization, equipment and maintenance of same
and to levy and spread on the tax roll a sufficient sum to carry into effect
the provisions of this article, but such sum shall not be less than ten thousand dollars, nor more than twenty thousand dollars, and not exceeding
such sum as may be recommended by the board of trustees of the county
agricultural and training school created by this article, which sum together
with any gift or donation offered by any city or village desiring the location
of such school shall be sufficient to purchase a building already constructed
or to purchase material or labor to erect a new main building and such outbuildings as may be necessary; said sum may be all levied in one year, or
the board of trustees of the county agricultural and training school created
by this article may issue and sell certificates of indebtedness in an amount
not to exceed said sum plus any additional amount required to pay the
interest that, may accrue on such certificates, which interest shall not exceed
six per cent per annum and shall be paid annually.
Such certificates shall
be paid in five equal yearly payments and in case such certificates are issued
and sold, it shall be the duty of the county board to levy and spread upon
the tax roll a sufficient sum to pay the same as they become due together
with accrued interest.
[1911, ch. 265, § 1.]
Ni-i- n. ti' immediately prcccdm*; this section.
Sec validating act, section 1471.
After the establishment
§ 1456. Joint maintenance by county and state.
of such a school, the maintenance thereof shall be borne jointly by such
county and the state, as hereinafter provided.
The board of county commissioners are hereby empowered and directed annually to levy and spread
on the tax roll a sum sufficient to pay the county's share ol the cost of
maintenance; provided, that not to exceed one-half of the yearly cost of
maintenance shall be paid by the state, but the state's share of such maintenance shall not exceed the sum of three thousand dollars in any one year
it being the intent of this act that a sum at least equal to the state's share
shall be levied and paid by the county, but this shall not prevent the county
from levying a greater sum of (for) maintenance, if deemed necessary;
provided, further, that the board of county commissioners may from time
to time levy and spread upon the tax roll sums of money for the erection
and construction of additional buildings or other improvements, or for the
purchase of equipment, but levies for improvements or equipment shall not
exceed the sum of five thousand dollars in any one year, without first having
been submitted to a vote of the electors of such county as provided in
section 1455.
[1913, ch. 250; 1911, ch. 265, § 2.]
The county treasurer
§ 1457. Treasurer of board. Funds, how paid out.
shall be and shall act as the treasurer of the board of trustees and all funds
levied and collected for the purpose of establishing and maintaining such a
school shall be placed in his hands, the same as all other funds and shall be
paid out, on the order of the president of the board of trustees and countersigned by its secretary.
[1911, ch. 265, § 3.]
See note immediately preceding section 1455.
There is hereby created for any county desiring
§ 1458. Board of trustees.
to establish such a school a board consisting of five members to be known as
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" the board of trustees " of the county agricultural and training school, ol
which the county superintendent of schools shall be a member and of which
he shall in all cases act as secretary the other four shall be appointed by
the board of county commissioners, two of whom shall serve for the balance
of the school year ending June thirtieth, following their appointment and
two shall serve until the end of the second school year or until their successors are appointed and have qualified.
After the organization of such
board of trustees the terms of appointment of the members of such board
shall be for a term of two years, the terms of two members expiring at the
end of each school year, but no member of the board of county commissioners
shall be eligible to appointment on the board of trustees, during his term
of office as a member of the board of county commissioners.
Vacancies
occurring in the board of trustees, excepting in the case of the county superintendent, shall also be filled by Appointment by the board of county commissioners within sixty days after they occur.
[1911, ch. 265, § 4.]
;

See note immediately preceding section 1455.

Compensation. Tax.
Organization of board.
§ 1459. Oath and bond.
Each person appointed a member of the board of trustees shall within ten
days after notice of such appointment, take an oath to discharge his duties
faithfully, which oath together with a bond, in the sum of two thousand
Within fifteen
dollars, shall be filed in the office of the county auditor.
days after their appointment the members shall meet and organize by electing
one of their members president. The members shall receive no compensation except their actual expenses while going to and from and while attend
ing the meetings of the board of trustees and in the necessary discharge of
their official duties in establishing, equipping and maintaining the school.
After having determined the amount of money required to establish, equip and
maintain the school for one year, the secretary shall make" a report of the
estimated amount required, to the county auditor, in sufficient time' to spread
on the tax roll, but any such amount shall be subject to the approval of the
board of county commissioners. Should the board of county commissioners
deem it advisable to sell certificates of indebtedness in lieu of making a
tax levy, it shall be done as required by section 1455. [1911, eh. 265, § 5.]
Set-

note immediately preceding section

14.">,">.

§ 1460. State agricultural and training school board created. Powers and
duties.
There is hereby created a state agricultural and training school
board which shall consist of the president of the state agricultural college,
the state superintendent of public instruction and three practical farmers
who shall be appointed by the governor of this state, one of whom shall serve
until the end of the first school year, one of whom shall serve until the end
of the second school year, and one of whom shall serve until the end of the
third school year after the organization of this board; it being the intent of
this act after the organization of this board, that the term of each appointed
member -of this board shall be* for three years and no two of whose term
shall expire in the same year. The president of the agricultural college shall
be president of this board and the superintendent of public instruction shall
be its secretary. This board shall meet at such time and place as its president
may direct and shall prescribe the course of study to be pursued in the county
agricultural and training schools, which shall include, first instruction in the
elements of agriculture including the study of soil, horticulture and plant
life, animal life on the farm, a system of farm accounts, and manual training
and domestic economy second, instructions in the common branches and such
other branches as are necessary for the training of teachers in the rural
schools, in methods of school management and provisions for observation and
practice in the art of teaching.
The state board of agricultural and training schools shall determine the
qualifications to be required of the principal and other teachers in said
;

23
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and the president and secretary of the said state board shall each
have a vote in the election of, and fixing the salaries of the principals of said
schools. The other teachers shall be elected by the board of trustees of each
school established under this article. It is provided that the course of study
in the department of agriculture shall be so framed as to co-relate with the
courses of study in the state agricultural college so that students from the
county schools shall be admitted without examination to the next higher
class in the state agricultural college next following that which they have
completed in the county school. The superintendent of public instruction and
the president of the agricultural college shall visit and inspect each of said
schools at least once each year, and make a report to the governor, relating
to property management, instruction and efficiency of these schools, and make
such recommendations as in their judgment will further the efficiency and
usefulness of any or all of such schools. tl911, ch. 265, § 6.]
school,

>>-f

ncte

ini!i!<

(iintcly pn-ci'tliii^ rM'itmn

1

4 .%5.

Trustees to build. After the board of county
§ 1461. Site for school.
commissioners have decided to establish a school it may receive offers of
location, as well as money from each village or city desiring to have a school
Joeated within or near its boundaries; such offers and location shall be
examined and considered by the board of county commissioners after which
the board of county commissioners shall accept in the name of the county
such site and money or other valuable property in aid of establishing a
school as in their judgment may seem best, receiving to all lands bought or
donated for a school site a deed in the name of the county. The board
of trustees shall thereafter proceed to build such school as soon as all other
requirements prescribed by the article theretofore necessary have been complied with.
[1911, ch. 265, § 7.]
§ 1462. School free to whom. Admission of nonresidents. Any school organized under the provisions of this article shall be free to residents of the
county contributing to its support, but whenever students desire admission
to the school in sufficient numbers to warrant the organization of special classes
for their instruction, such classes shall be organized and continue for such
time as the trustees may direct. The board of trustees shall make rules

prescribing the conditions under which students may enter who are not residents of such county. [1911, eh. 265, § 8.1
§ 1463. When school deemed to be es tab 1* shed. State aid. When a county
has determined as herein provided to establish, equip and maintain a county
agricultural and training school, the trustees, shall through the secretary
and president make application to the superintendent of public instruction
for the establishment of such a school. The application shall be accompanied
by a certified statement from the chairman of the board of county commissioners, and the county auditor, that the necessary tax levy will be made for
Such application shall
the establishment and maintenance of such school.
be referred to the state board of agricultural and training schools, who shall
determine as to its acceptance or rejection. If the application from any
county for the establishment of such school is granted by them, and when
subsequently all the provisions of this article are complied with by the county
board and board of trustees, the county agricultural and training school
shall be considered as established in and for such county, and shall upon
its compliance with the other provisions of this article receive aid from the
[1911, ch. 265, § 9.]
state as provided herein.
Sep notf immediately preceding section 1455.

§ 1464. Procedure to obtain state aid. On the first day of July in each
year the secretary of each county agricultural and training school board of
each county maintaining a school on the approved list shall report to the
rotate superintendent, setting forth the facts relating to the cost of maintaining
the school, the character of the work done, the number of teachers employed
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and such other matters as may be required by the state board of agricultural
and training schools. Upon the receipt of such report, if it shall appear
that the school has been maintained in a satisfactory manner for a period
of not less than nine months during the year closing on the thirtieth day of
the preceding June, the superintendent of public instruction, as secretary
of such board shall make a certificate to that effect and file it with the state
auditor. Upon receiving such certificate the state auditor shall draw his warrant payable to the treasurer of the county maintaining such school a sum
equal to one-half (£) the amount actually expended for maintaining such
school during the year; provided, that the total amount so apportioned shall
not exceed three thousand dollars in any one year.
[1911, ch. 265, § 10.
v <<-

r.<

to iimnoijiut'-'v

nriTerliiv section

I

»">"».

§ 1465. Training school certificates after completion of course. Any person
who shall complete in a satisfactory manner the course of study prescribed
for any county agricultural and training school and who shall be of good
moral character shall receive a certificate signed by the principal of the
school and by the members of the county training school board. Such certificate shall certify that the person named therein has satisfactorily completed the course of study prescribed for the county school and is of good
moral character; it shall also contain a list of the standings secured by the
person on the completion of such studies pursued in the school. Such certificates shall have the force and effect of a second grade certificate issued by
the county superintendent of the county in which the school is located, for
a term rf two years from the date of its issue; provided that in case the
holder thereof has never taught or cannot furnish satisfactory evidence of
having successfully taught for at least one school year in the public schools
of this state, said certificate shall be of full force and effect for one year only
from its date of issue. When satisfactory evidence of successful teaching for
at least one year upon said training school certificate shall be furnished to
the county superintendent, said superintendent shall remove the limitation,
whereupon the training school certificate shall have the full force and effect
Any
of a teacher's certificate of the second grade for two additional years.
school superintendent or officer authorized to grant certificates to teachers in
Noi-th Dakota is hereby authorized in his discretion to accept standings ob-

tained by the completion of studies in any county and agricultural training
school in lieu of actual examination by said superintendent or examiner at
any time within three years from the date of the certificate of completion of
This
the course by the person desiring to have such standings accepted.
provision shall apply to certificates of second grade. [1911, ch. 265, § 11.]

§ 1466. Establishment of schools by two or more adjoining counties. The
county boards of two or more adjoining counties may unite in establishing
and maintaining agricultural and training school for teachers for the purpose
and on the general plan as provided for in section 1155, and may appropriate
money for its maintenance, and when two or more counties unite in establishing such school the county superintendent of the county in which the
school house is situated shall be ex-officio secretary of the board, and the
board of trustees shall consist of two members appointed from each of the
counties so uniting in establishing and maintaining such school and iio member
of any board of county commissioners shall be eligible.
[1911, ch. 265, § 12.]
§ 1467. Tax for maintenance of such jo nt schools. Whenever two or more
counties unite in maintaining and establishing such school the board of
trustees provided for in such cases shall determine the amount of money
necessary for the maintenance and equipment of the school for the next succeeding year and annually thereafter. They shall apportion the amount to
:

be raised by the taxation among the counties in proportion to the assessed
vahintion of the real and personal property in each county as fixed by the
state board of equalization and shall report to the county auditor of each
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county on or before the first Monday in May in each year, the amount of
apportionment so fixed, and such apportioned amount shall be levied by the
board of county commissioners of each county for the ensuing year for the
support of sueh school. [1911, ch. 265, § 13.]
§ 1468. County treasurer ex-officio treasurer training school board.
The
county treasurer of the county in which the school is located shall be exofficio treasurer of the agricultural and training school board, and all moneys
appropriated and expended under the provisions of this article shall be expended by the board of said county training school and shall be paid by the
said county treasurer on orders drawn by the secretary and countersigned
by the president. [1911, ch. 265, § 14.]
S*

«'

note immediately preceding section 1455.

§ 1469. State agricultural and training school fund created. For the purpose of providing funds for the payment of such claims as the Btate hereby
obligates itself to do and the warrants thereon drawn, there is hereby created
a fund to be known as the state agricultural and training school fund. [1911,
ch. 265, § 15.]

§ 1470. Special tax for training school fund. It shall be the duty of the
state board of equalization at the time of the levy of the annual tax to
estimate the amount required to pay the state's share of the cost of maintaining the county agricultural and training schools established under the provisions of this article, and to levy a special tax of not to exceed one-fifth (1-5)
of one mill on the dollar upon the assessed valuation of all property in the
state, which tax when collected shall be paid into the hands of the state
treasurer who shall at once enter the same into the state agricultural and
training school fund. Said fund shall be preserved inviolate for the payment
of the state claims provided herein.
§ 1471. Acts, proceedings and elections legalised. That all acts and proceedings heretofore had by the board of county commissioners in any cotinty,
preliminary to submitting to the voters of such county at either a general
or special election, the question whether such county shall establish a county
agricultural and training school under the provisions of chapter 265, Session
Laws of 1911 [§§ 1455-1470 herein], and all general or special elections held
pursuant to such acts, proceedings, calls and notices shall be and arc hereby
legalized in each and every case, and hereby declared valid acts, proceedings,
calls, notices and elections.
And this shall be true notwithstanding the
omission of any matter or thing by law required as a prerequisite to the
submission of such question at a general or special election and the holding
of such election, and notwithstanding defects or omissions in the proceedings
had preliminary to or in the calling of, and the giving of the required notice
of the submission of such question, for the establishment of such county
agricultural and training school at such general or special election; and notwithstanding the omission of any matter or thing by law required to be
stated in such notice; and notwithstanding any defect in the form of or
the omission from the ballot used at such general or special election, any
matter or thing required by law therein to be stated. [1913, ch. 150.]
As to the genera! or Bpectal election mentioned in this section, see section 1455.

Article

7.

— School Funds.

All funds of each and
§ 1472. School funds required to be deposited.
every city or school district of this state shall be deposited by the treasurer
of the city, county or school district, as soon as received by him, in the name
of the city or school district of which he is an officer, in such bank or banks
as shall have been designated as city or school district depositaries in accordance with this article, as hereinafter provided. [R. C. 1905, § 920; 1905, ch.
105, § 1.]
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§ 1473. Depositaries to be designated.
The city council or school board
of each and every city or school district of this state, at its first regular
meeting after this article shall take effect and at its first regular meeting in
July of each odd numbered year thereafter, shall designate one or more
national or state banks in its city or district or county as city or school district
depositaries, in which all the funds of such city or school district shall be
deposited.
[R. C. 1905, § 921; 1905, ch. 105, § 2.j
§ 1474. Oity auditor or school clerk to advertise for proposals.
The city
auditor or school clerk of each city or school district shall advertise in one
or more newspapers of the city, county or village, for at least two weeks
immediately prior to such meeting for sealed proposals for the deposit of
funds of such city or school district, which advertisements shall state the
date up to which such proposals will be received, which date shall be the day
of the meeting of the city council or school board, at which such pr&posals
are to be opened. Such proposals shall state in writing, what rate of interest
will be paid on average daily balances during the month, interest to be paid
monthly on condition that such funds, with accrued interest, shall be held
subject to draft at all times on demand.
Such proposals shall be inclosed
iu sealed envelopes, addressed to the city auditor or school clerk and marked
" proposals for deposit of city or school funds," and shall be by the city
auditor or school clerk filed in his office.
[R. C. 1905, § 922; 1905, ch. 105,
§

3.]

How

proposals acted on. Bonds required. Such proposals shall
§ 1475.
be presented to the city council or school board at such meetings, and then,
but not until then, shall be opened by the city auditor or school clerk in the
presence of the council or school board, and the council or school board shall
thereupon proceed to accept the proposal of the bank or banks offering the
highest rate of interest, not inconsistent therewith, subject to the filing of
a satisfactory bond as hereinafter provided, the amount of which bond shall
then and there be fixed by the city council or school board. Before any bank
shall be designated as such depositary, it shall submit to the city council
or school board for its approval a bond payable to the city or school district,
conditioned for the safekeeping and repayment of any and all funds deposited
in such banks, which bonds shall be signed by not less than five freeholders
of the county or state as sureties; such bond to be in the sum required by
the city council or school board, but in no case less than double the probable
amount of funds to be deposited in such bark. If at any time the amount
of funds on deposit in any of such depositaries shall exceed one-half of the
amount named in such bond, it shall be the duty of the city council or school
board at its next regular meeting thereafter to require from such depositary
an additional bond in a sum not less than twice the amount of such excess.
Such bond shall be approved by the city council or school board and tin-

approval thereof indorsed thereon by t!ie mayor or president of the school
and by him deposited with the city auditor or school district clerk
and any bank whose bond shall have been so approved shall thereupon be
designated by the city council or school board as a city or school district
depositary and shall continue as such until such time as the city council or
If the city council or
school board shall advertise for bids as aforesaid.
school board fails or refuses to approve such bond, the same may be presented
three
days'
notice
to the city auditor
to the judge of the district court, upon
or school district clerk, who shall proceed to hear and determine the sufficiency
of such bond, and may approve such bond and the said bank shall be declared
The sureties on such bond
a city or school district depositary as aforesaid.
shall be required to justify as required by law in arrest and bail proceedings;
provided, however, that in lieu of such personal bond, the city council or
school board may require such banks or bank to file a surety company bond
for a sum equal to the amount of funds such bank may receive according
board,
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to the provisions of this article.
If at any time the amount of funds on
deposit in such depositaries shall exceed the amount named in such surety
company's bond, it shall be the duty of the city council or school board at
its next regular meeting thereafter to require from such depositaries an
additional surety bond in the sum of not less than the amount of such excess.

Such surety company's bond

shall be approved as provided by law.
[R. C.
05, § 923; 1905, eh. 105, § 4.
§ 1476. In case b ds axe equal, how decided. When two or more banks in
t he same city or village, proposing to be city or school
district depositaries,
offer the same rate of interest, it shall be the duty of the city council or
school board to select, impartially, as many of such bauks as depositaries
as offer ample security for such deposits.
In estimating the value of the
security, offered by any proposed depositary, the capital, surplus and general
credit of the bank shall be taken into consideration, as well as the bonds
proposed to be given. [R, 0. 1905, § 924 1905. eh. 105, § 5.]
In case two or more
§ 1477. Two or more banks may be designated.
banks be designated as depositaries, the city or school district treasurer shall,
as far as practicable, keep in each of the several depositaries equal balances
at all times; provided, that in cities or villages where two or more banks
are designated as depositaries, the amount deposited in any bank shall not
exceed the capital of such bank; provided, further, that in cities or villages
where the city or school board deposits exceed the capital of the banks in
said city or village, then the city council or school board shall deposit
the funds of the city or school district in the banks of the city or village
upon their giving a bond according to law. [R. C. 1905, § 925; 1905, ch. 105,
!!

;

§ 6.1

§ 1478. When time deposits may be made. Whenever there shall be acin the sinking fund or any other revenue, city or school district
fund, established by law, in any of the cities or school districts of this State,
an amount of money exceeding two hundred dollars, and for which there is
no immediate use, the city council or school board of such city or school district is authorized and empowered to direct a time deposit of such funds
for a period of one year or six months, as they may deem expedient, either
in one or more of the city or school district depositaries created by law, or
such state or national bank as the citv council or school board may designate.
flS07, eh. 103; R. C. 1905, § 926; 1905, ch. 105, § 7.1
The depositaries
§ 1479. How depositaries for time deposits selected.
for such time deposits of the city or school district funds may be designated
at any regular meeting of the city council or school board of such city or
school district upon the advertisement and proposals as provided by law for
designating the depositaries of the general city or school district funds,
and the bank or banks designated as the depositary or depositaries of such
time deposits of such city or school district funds shall be required to furnish
a bond in the same amount, manner and form as prescribed by law for the
several citv and school district depositaries.
[R. C. 1905, § 927; 1905, ch. 105,
§8.1
§ 1480. Maximum rate of interest on call deposits. To further secure the
safety of the city or school district funds deposited under the provisions of
this article the city council or school board shall satisfy itself of the responsibility of the several banks proposing to act as depositaries, and any
bank offering more than four per cent per annum on deposits, subject to
check, shall not be designated as a depositary under the provisions of this
article; provided, this act [sectionl shall not apply to school districts in incorporated cities or villages. [1907, eh. 103; R. C. 1905, § 928; 1905, ch. 105,

cumulated

§ 9-1

whose name depos ted. All funds of the city or school district
be deposited in the name of the city or school district by the city

§ 1481. In
shall
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treasurer or treasurer of the school district, as soon as received by him,
in such bank or banks as shall have been designated as city or school district
depositaries.
[R. C. 1905, § 929 1905, eh. 105, § 10.J
§ 1482. Penalty for violation. If any city or school district treasurer shall
deposit any of the funds of his city or school district or loan the same in
any manner except according to the provisions of this article, he shall be
liable to a penalty of five hundred dollars for each deposit or loan so made.
[It. C. 1905, § 930; 1905, ch. 105, § 11.]
§ 1483. Banks to furnish monthly statements. Each depositary shall furnish to the city auditor or clerk of the school district on the first day of
each month an itemized statement of the account of the city or school district with such depositary, duly verified by the affidavit of the cashier of
such bank, which statement shall be filed and carefully preserved in the
office of the city auditor or school clerk.
All sums of interest accruing on
the funds deposited as aforesaid shall be credited to such deposit account
on the first day of each month for the preceding month, and a statement of
such interest shall be rendered by such depositary to the city auditor or
school clerk on the first day of each month and the auditor or clerk shall
charge the treasurer with the amount thereof and credit the sum to the
general funds of the city or school district. [R. C. 1905, § 931 ; 1905, ch. 105,
;

§12.]
All checks drawn upon the city
§ 1484. How checks shall be s'gned.
or school district depositaries shall be signed by the city or school district
treasurer in the name of the city or school district by himself as treasurer.
[R. C. 1905, § 932; 1905, eh. 105. § 13.]
§ 1485. When bi s not required. It is the duty of the officers mentioned
in this article to comply with the provisions hereof; provided, that in cities
or villages where only one bank is located, the city council or school board
shall designate such bank or other bank within this state as depositary
without advertising for bids, if such bank agrees to pay interest at the rate
of at least two per cent per annum and furnishes a bond as hereinbefore
provided for the safe keeping and repayment of any funds deposited in sudi
bank. In cities or villages or counties where there is no bank or where no
bank offers to comply with the requirements of this article, the city council
or school board must designate some bank or banks outside of such city or
village and within this state as such depositaries, but such bank or banks
must furnish a bond in the same manner as other depositaries. [R. C. 1905,
§ 933; 1905, ch. 105, § 14.]
§ 1486. Treasurer not liable for funds depos'ted, by reason of bank failure.
"When the funds of any city or school district are deposited by the city or
school district treasurer as provided herein, such treasurer and his sureties
shall be exempt from all liability thereon by reason of the loss of any funds
from the failure, bankruptcy or any other act of such bank to the extent
only of such funds in the hands of such bank or banks at the time of such
failim- or bankruptcy.
fR. 0. 1905, § 934; 1905, ch. 105, § 15.]
§ 1487. Exceptions to law. It shall not be incumbent upon the city council
or school board to designate depositaries as herein provided for until the
amount in such city or school treasury equals or exceeds the sum of five
hundred dollars. [1907, ch. 103; R. C. 1905, § 935; 1905, ch. 105, § 16.]
Any officer violating any of
% 1488. Violation constitutes misdemeanor.
the provisions of this article shall be deemed guilty of a misdemeanor. [R. C.
1905, § 936; 1905, ch. 105, § 17.]

S.— Consthuction or School Buildings and Inspection, Ventilation
and Sanitation Thereof.
Plans and specifications to be submitted to
1439. Buildings inspected.

.U-rici-K

§

superintendent of public instruction.

No

building which

is

designed to be
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used, in whole or in part, as a public school building, shall be erected until a
copy of the plans thereof has been submitted to the state superintendent of
public instruction, who for the purpose of carrying out the provisions of
this article is hereby designated as inspector of said public school building
plans and specifications, by the person causing its erection or by the architect
thereof; such plans shall include the method of ventilation provided for, and
a copy of the specifications therefor.
[1911, ch. 269, § 1.]
Such plans and specifications shall
§ 1490. Construction of school houses.
show in detail the ventilation, heating and lighting of such building. The
state superintendent of public instruction shall not approve any plans for
the erection of any school building or addition thereto unless the same shall
provide at least twelve square feet of floor space and two hundred cubic feet
of air space for each pupil to be accommodated in each study or recitation

room

therein.
Light shall be admitted from the left or from the left and rear of elass
rooms and the total light area must, unless strengthened by the use of reflecting
lenses, be equal to at least twenty per cent of the floor space.
(2) All ceilings shall be at least twelve feet in height.
(3) No such plans shall be approved by him unless provision is made therein
for assuring at least thirty cubic feet of pure air every minute per pupil and
warmed to maintain an average temperature of seventy degrees F. during the
coldest winter weather, and the facilities for exhausting the foul or vitiated
No
air therein shall be positive and independent of atmospheric changes.
tax voted by a district meeting or other competent authority in any such
city, villnge or school district, exceeding the sum of two thousand dollars
($2,000.00) shall be levied by the trustees until the state superintendent of
public instruction shall certify that the .plans and specifications for the same
comply with the provisions of this act. All school houses for which plans and
detailed specifications shall be filed and approved, as required by this act,
shall have all halls, doors, stairways, seats, passageways and aisles and all
lighting and heating appliances and apparatus arranged to facilitate egress
in case of fire or accident and to afford the requisite and proper accommoAll exit doors shall open outdations for public protection in such cases.
wardly, and shall if double doors be used, fasten with movable bolts operated
simultaneously by one handle from the inner face of the door. No staircase
shall be constructed with wider steps in lieu of a platform, but shall be constructed with straight runs, changes in direction being made by platform.
No doors shall open immediately upon a flight of stairs, but a landing at
least the width of the door shall be provided between such stairs and such
(1)

doorway.
(4) Every public school building shall be kept clean and free from effluvia
arising from any drain, privy or nuisance, and shall be provided with sufficient
number of water closets, earth closets or privies, and shall be ventilated in
such a manner that the air shall not become so impure as to be injurious to
health.
[1911, ch. 269, § 2.]
How constructed. No toilet rooms shall be con§ 1491. Toilet rooms.
structed in any public school building unless same has outside ventilation and
The provisions of this
windows permitting free access of air and light.
article shall be enforced by the state superintendent of public instruction or
some person designated by him for that purpose.
[1911, ch. 269, § 3.]
If it appears
§ 1492. Method of inspection and adjustment of grievances.
to the state superintendent of public instruction or his deputy appointed for
that particular purpose, that further or different sanitary or ventilating provisions, which can be provided without unreasonable expense, are required in
any public school building, he may issue a written order to the proper
person or authority, directing such sanitary or ventilating provisions to be
school committee, public officer or person who has charge of any
provided.

A

3«0

Digitized by

Google

POLITICAL CODE.

Education.

§§ 1492-1

such public school building, who neglects for four weeks to comply with the
order of said state superintendent of public instruction or his deputy, shall
be punished by a fine of not less than one hundred dollars nor more than
one thousand dollars.
(1) Whoever is aggrieved by the order of the state superintendent of
public instruction or his deputy issued as above provided, and relating to a
public school building, may within thirty days after the service thereof,
apply in writing to the board of health of the city, town, incorporated village
or school district to set aside or amend the order; and thereupon the board,
after notice- to all parties interested, shall give a hearing upon such order,
and may alter, annul or affirm it.
[1911, ch. 269, § 4.]
No wooden
§ 1403. Ventilating flues and method of constructing same.
flue or air duct for heating or ventilating purposes shall be placed in any
building which is subject to the provisions of this article, and no pipe for
conveying hot air or steam in such building shall be placed or remain within
one inch of any wood-work, unless protected by suitable guards or casings
of incombustible material.
[1911, ch. 269, § 5.]
§ 1494. Approval of plans. By whom and penalty for violation. To secure
the approval of plans showing the method or systems of heating and ventilation as provided for in section 1490 the foregoing requirements must be
guaranteed in the specifications accompanying the plans. Hereafter erections
or constructions of public school buildings by architect or other person who
draws plans or specifications or superintends the erection of a public school
building, in violation of the provisions of this article, shall be punished by
a fine of not less than one hundred dollars nor more than one thousand dollars
[1911, ch. 269, § 6.]

Article

9.

— Teachers' Insirance and "Retirement Fund.

There is created a
§ 1495. Creation of fund and membership of board.
teachers' insurance and retirement fund, which shall be managed by a board
of trustees to be known as the board of trustees of the teachers' insurance
and retirement fund.
Such board shall consist of five members. The state
treasurer and the state superintendent of public instruction shall be ex-officio
members of said board three members, one of whom shall be a woman, shall
be appointed by the governor from among the members of the teachers'
One such appointive member
retirement fund as provided for in this article.
may be a retired member of the fund. The term of office of the appointive
members of said board of trustees shall be three years, except as provided
herein, and shall begin on the first day of July, next succeeding their appointment provided that the terms of office of the first members appointed shall
be one for a period of one year, and one for a period of two years and one
for a period of three years.
[1913, ch. 251, § 1.]
§ 1496. Annual meeting of members. At the time and place of the meet,
ing of the North Dakota state education association, those teachers who have
qualified as members of the teachers' insurance and retirement fund according
to sections 1505, 1506 and 1507 of this article, shall meet for the purpose
of hearing the report of the board created by section 1495 of this article, and
[1913.
of transacting such other business as may properly come before them.
;

;

ch. 251, § 2.]

In case any vacancy occurs among the members of
§ 1497. Vacancies.
the board, said vacancy shall be filled immediately by the governor, and the
appointee shall serve the balance of the term for which the original member
was appointed. [1913, ch. 251, § 3.]
§ 1498. Organization of the board. Said board of trustees shall organize by
the election of a president. The state treasurer shall be ex-officio treasurer of
said board, and shall receive and m:ike payments from and account for said
funds in the same manner as for other state funds. Said board may employ
301
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a secretary to be chosen for such a term as shall be determined by said board.
Said secretary shall perform such duties in connection with the teachers' insurance and retirement fund as may be prescribed by the board. [1913, ch. 231,
§ 4.]

§ 1499. Meetings and regulations. Said board shall meet annually within
three months after July first of each year, at the office of the superintendent of
public instruction, at a time to be fixed by the board, and at any other time
on the call of the president or of any two members thereof. Said board shall
adopt rules for the government of its meetings and for membership in the fund,
payments thereto and therefrom, and for other matters which will be calculated
to aid teachers in seem ing the benefit of the fund.
[1913, ch. 251, § 5.]
§ 1600. Compensation and secretary. Members of said board shall receive no
compensation except their necessary traveling expenses incurred in attending
the meetings, to be paid from the teachers' insurance and retirement fund
upon the certificate of the president and secretary but if the board shall elect
one of its members secretary, such member may receive compensation for services rendered as secretary. The secretary of said board shall receive a salary
to be fixed by the board, at an amount not to exceed twelve hundred dollars
per annum.
The compensation of the secretary and any other necessary
expenses incurred by said board in carrying out the provisions of this article
shall be paid from the fund.
[1913, ch. 251, § 6.]
Said board shall have charge of the
§ 1501. Investment of fun s.
fund and shall invest the same under the same conditions as the trust funds
of the state may be invested. [1913, ch. 251, § 7.]
§ 1502. Annual report. On or before the first day of October of each year,
said board shall report for the fiscal year ending the thirtieth of June preceding.
copy of said report shall be transmitted to the annual meeting of
the members of the teachers' insurance and retirement fund and to the state
superintendent of public instruction. Said superintendent shall include a
copy of said report in his biennial report to the governor. [1913, ch. 251, § 8.]
As to reports to the governor, see sections 95, 97, 98, 633.
;

A

§ 1503. Retention of assessments. Each school district board, each board
of education, or other managing body of each city, and of each school district,
and of each village, and of each town operating its schools under the township system of school government, shall retain on every pay day from the
salary of each teacher in their respective schools, the amounts herein provided.
Each teacher shall be furnished a statement by such board, showing the amount
so deducted from his or her salary.
[1913, ch. 251, § 9.]
Every teacher who has joined the fund
§ 1504. Amount of assessments.
shall be assessed upon his or her salary as teacher for a period of twenty-five
years as follows: one per centum per annum, but not more than twenty dollars
per year, for each of the first ten years of service as a teacher; and two per
centum per annum, but not more than forty dollars per year for each sue
ccssive year of service as teacher, until said teacher shall have had a total
of twenty-five years of teaching service, when said assessments shall cease.
The total amount paid into said fund by each teacher shall be based upon said
twenty-five years of service as teacher with assessments as provided in this
section provided that such total amount shall not. be less than the full amount
of the annuitv to which such teacher shall be entitled for the first year. [1913,
:

ch. 2.31. §

lO.'l

§ 1505. All new teachers assessed after January first, 1914. In becoming a
teacher in said public schools after January first, 1914, he or she shall
be conclusively deemed to join the fund and to undertake and agree to pay
such assessments, and to have such assessments deducted from his or her salary
as herein provided.
[1913. eh. 251, § 11.]
§ 1506. Assessments optional for teachers now teaching in the state. Any
person employed as teacher in said public schools when this article takes
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may, at any time before January
come within the provisions of this

effect,

first,

§§ 1506-1512

1914, elect to join the

by notifying

fund and

writing the
board of trustees of the teachers' insurance and retirement fund but no person
employed as teacher in said public schools, when this article takes effect, shall
be compelled to join the fund, or to come within the provisions of this article
or to pay the assessments or to have the same deducted from his or her salary
without his or her consent. [1913, ch. 251, § 12.J
§ 1507. Notification by teacher. At the time of giving said notice to the
board of trustees, as herein provided, such teacher shall notify the local school
board or any other managing body, in writing, of his or her election to come
within the provisions of this article; and shall authorize said school board, as
a part of said notice, to deduct from each payment of salary due him or her a
sum equal to said per centum of such payment as provided in section 1504.
to

article,

in
;

[1913. ch. 251, § 13.

|

county treasurer. Each such school disboard, each board of education, or other managing body, shall each year
between the twentieth and the thirtieth days of June, forward to the treasurer
of the county in which the school house of said teacher is located, a statement verified by the secretary or clerk thereof, of the moneys so retained,
in
accordance with the provisions of this article, together with said
moneys so retained. Said statement shall also include the following: Name
and monthly salary of each of said teachers; number of months of school
taught by each teacher in said public schools of the district, village or city
over which said school board or other managing body has jurisdiction during
the school year for which the statement is made; the number of months constituting a school year in such district, village or city the total salary of each
teacher; the total amount withheld from the salary of each teacher, in accordance with the provisions of this article the total amount withheld from the
salaries of all of said teachers for the school year next preceding; and the
total number of years such teacher has taught in the public schools of the
§ 1508. Transmission of money, to

trict

;

;

state.

[1913, ch. 251, § 14.]

§ 1509. Statements to be sent to county superintendent an 1 county auditor.
Said school board shall at the same time send a copy of said statement to the
superintendent of the county in which said school house is located, and also
a duplicate copy of the same to the auditor of said county.
[1913, ch. 251,
§ 15.]

§ 1510. Statement to be sent in all cases. If no teacher in such city, viltown or school district comes under the provisions of this article, the
school board or other managing body of such city, village, town or school district shall state this fact under the oath of the secretary or the clerk thereof, to
the treasurer of said county; and shall at the same time forward copies of
said statement to the superintendent of said county and to the auditor of said
county. [1913, ch. 251, § 16.]
§ 1511. Reports to be made to the board. Each county superintendent shall
each year, between the thirtieth day of June and the tenth day of July, report
under oath to the board of trustees of the teachers' insurance and retirement fund. Said report shall contain an itemized account of the statements
received by him from the school boards and a statement of the total amount
withheld from the salaries of all of said teachers in said report. [1913, ch. 251,
§ 17.]
§ 1512. Reports to be preserved. The board of trustees of the teachers'
insurance and retirement fund, each county superintendent, each county
auditor, each county treasurer, each school district board, each town board of
education, or other managing body, shall keep complete records of the data
contained in said reports and of the statements hereinbefore mentioned. [1913,
ch. 251, § 18.]
lage,
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§ 1513. Transmission of funds to state treasurer. Between the fifteenth day
of July and the first day of August of each year, the county treasurer shall
transmit to the state treasurer all moneys which he has received from the
school boards in accordance with the provisions of this article; and shall
certify under oath to the board of trustees of the teachers' insurance and
retirement fund the amount so received and transmitted to the state treasurer,
as herein provided. The state treasurer shall credit all moneys received under
the provisions of this article to the fund designated as the teachers' insurance
and retirement fund. [1913, ch. 251, § 19.]
§ 1514. Penalty for failure to report and transmit funds. No city, village,
town or school district shall share in the apportionment of the state tuition
fund for an}r year, unless it has made the report as herein provided and paid
over to the state treasurer for the teachers' insurance and retirement fund
such per centum as provided in section 1504 of the total sum paid in wages to
such teachers as come under the provisions of this article-, and also the portion
of the county tuition fund described in section 1515. [1913, ch. 251, § 20.]
§ 1515. Fund to be set aside from county tuition fund and transmitted to
state treasurer. Each county treasurer shall annually set aside from the county
tuition fund a sum equal to ten cents for each child of school age in his
county and shall transmit this sum to the state treasurer at the same time that
he transmits the funds received from the school boards in accordance with section 1513, and shall certify under oath to the board of trustees of the teachers'
insurance and retirement fund the amount so transmitted to the state treasurer.
The state treasurer shall credit all moneys received in accordance with
this section to the fund designated as the teachers' insurance and retirement
fund.
[1913, ch. 251, § 21.]
§ 1516. Name of fund. The moneys received by the state treasurer under
the provisions of sections 1513 and 1515 of this article, together with donations or legacies received therefor, or moneys received from any legal source
of increment, shall constitute a fund to be known as the " teachers' insurance
and retirement fund." [1913, ch. 251, § 22.]
§ 1617. Payment of back assessments. Any teacher coming from schools
not included under the provisions of this article shall pay assessments for said
years of service in such schools, as provided in section 1504, based upon his
or her first annual salary in said public schools of the state, together with
the regular assessments as provided in section 1504, before receiving any
retirement annuity. [1913, ch. 251, § 23.]
§ 1518. Retirement of teachers who are eligible to annuity. Any teacher
who may be teaching in said public schools and who has complied with the
provisions of these sections may retire and receive the annuity provided for
in the following cases
1. After a period or periods, aggregating twenty-five years of service as
teacher, of which eighteen years, including the last five, must have been spent
in public schools of this state, provided that payments by said teacher to the
fund shall have amounted to a sum as provided in section 1504. If said payments shall not have amounted to said sum, the teacher shall pay into the fund
the deficiency before receiving said annuity.
2. After fifteen years of service as teacher in the public schools of this state,
when said teacher suffers from a permanent mental or physical disability,
to be determined by said board after an examination by two physioians
appointed by said board, provided that payments % by said teacher to the fund
shall have amounted to a sura as provided in section 1504.
If said payments
shall not have amounted to said sum, the teacher shall pay into the fund the
deficiency before receiving the annuity.
The examination fees of such
physician shall be paid by said applicant.
[1913, ch. 251, § 24.]

-
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§ 1519. Legal school year defined. In computing the termt. of service under
section 1518, a year shall be a legal school year at the time and place where said
service was rendered, except that where the service was rendered in schools
not included within the provisions of this article, a time less than a legal school
year in this state shall not be included as a year, but only as such proportion
of a year as the number of teaching weeks in each such year bears to the
number of weeks required at the time to constitute a legal school year in
this state.

[1913, ch. 251, § 25.]

§ 1520. Applications to the board. Any person who has complied with the
provisions of this article and desires to retire from active service in said public
schools, shall apply in writing to the board of trustees of the teachers' insurance and retirement fund. [1913, ch. 251, § 26.]
§ 1521. Amount of annuity. Each teacher retiring from the service of said
public schools under the provisions of section 1518, shall annually and for life
be entitled to receive as annuity a sum equal to one-fiftieth of his or her average annual salary for the last five years of service, multiplied by the whole
uumber of years of service as teacher; provided, however, that his said annuity
shall not exceed seven hundred and fifty dollars in any one year, or be less than
three hundred and fifty dollars in any one year, subject, however, to all the
provisions of this article. [1913, ch. 251, § 27.]
§ 1522. Trustees may ratably diminish annuities. The board of trustees
may ratably reduce the annuities provided in this article, whenever in the
judgment of the board, the condition of the fund shall require such reduction.
[1913, ch. 251, § 28.)
§ 1523. Withdrawals from membership in the fund. Any teacher who shall
cease to teach in said .public schools before receiving any benefit or annuity
from the fund, shall, if application be made in writing to the board of
trustees within six months after the date of his or her resignation, be entitled
to the return of one-half of the amount, without interest, which shall have been
paid into the fund by such teacher. If such teacher should again thereafter
teach in said public schools, he or she shall, within one year from the date
of his or her return to the service on said public schools, refund to said fund
the amount so returned to such teacher, together with simple interest on
said amount (but not to exceed four per centum per annum) for the time,
such amount was withdrawn from the fund. [1913, ch. 251, § 29.]
§ 1524. Annuities to be paid quarterly. The state treasurer shall pay said
annuities quarterly in September, December, March and June of each year,
upon the warrants of the state auditor issued upon certificates of the president
and secretary of said board. No payments shall be made prior to September,
1915.
[1913, ch. 251, § 30.]
Payments from the
§ 1525. Annuities paid from interest and principal.
fund shall be made from the income thereof and in addition thereto, when
necessary, from the principal of moneys received under sections 1513 and 1515.
[1913, eh. 251, § 31.]
§ 1526. Annuities to cease upon resumption of teaching. Any person retiring under these sections may again enter upon the work of teaching in said
public schools; during said term of teaching the annuity paid to such person
shall cease.
Said annuity shall again be paid to said person upon his or her
further retirement. [1913, ch. 251, § 32.]
1527.
Annuities
not subject to legal process. The annuities so created
§
shall not be subject to attachment, garnishment, execution, or other seizure
on (or) process, nor shall they be subject to sale, assignment, pledge, mortgage,
or other alienation.
[1913, ch. 251, § 33.]
§ 1528. The term " teacher " denned for the act. The term " teacher," as
used in this article, shall include all persons employed in teaching by any city
hoard of education, or school board or other managing body of any city, town,
village, or rural school district in this state, and all superintendents and assist365
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ant superintendents of said schools, including county superintendents and
their assistants, all supervisors of instruction, all principals and assistant
principals,

and

special teachers of said schools.

[1913, ch. 251, § 34.]

Article 10.— School Officials and Teachers Prohibited from Eeceiving
Commission.
§ 1529. Misdemeanor to receive commission, fee or reward. Every county
superintendent of schools, deputy thereof, school district directors, clerk,
treasurer, principal of a school or teacher therein who shall receive any commissions, fee or reward for or on account of any school books, furniture or
other supplies purchased during the incumbency of such official, principal
or Jteacher for the use of the school district or school under the supervision of
such official, principal or teacher, is guilty of a misdemeanor and upon conviction thereof shall be punished by a fine of not less than fifty dollars and not
exceeding five hundred dollars and may be removed from his office. [1911,
ch. 263.]
Speculation in

office

prohibited, section 1349.

CHAPTER

13.

STATE LIBRARY COMMISSION.
§ 1530. Commission created. There is hereby created a state public library
commission consisting of five members. [1909, ch. 156, § 1; 1907, ch. 243, § 1.]
§ 1531. Commission, of whom composed. The state superintendent of public
instruction, the secretary of the state historical society and the president of
the state library association are hereby constituted members, ex-officio, of the
said state library commission and the governor of the state shall appoint, a*
soon as practicable after the passage and approval of this act, two suitable
persons within the state as members of the said state library commission, which
appointments shall be confirmed by the senate. The commission shall elect its
own officers from among its own members and shall also have the power to
select a competent person to have control of the work and who shall be known
as the secretary of the librarv commission and director of library extension.
;

[1909. ch. 156, *§ 2; 1907, ch. 243, § 2.]
§ 1532. Term of office of appointed members. The members appointed by
the governor shall hold office as follows: One for four years, from April first,
1909, and one for six years from April first, 1909, and until their successors arc
appointed and qualified. Appointments made thereafter shall be for the full
term of six years each provided, that in case of appointment to fill a vacancy
caused by resignation, death or removal, the appointment shall be made for the
unexpired term of the member whose death, resignation or removal caused
the vacancy. [1909, ch. 156, § 3 1907, ch. 243, § 3.
§ 1533. Expenses of members allowed. No member of said state library
commission shall ever receive any salary or per diem or compensation of any
kind for services as members of such commission. Members of the said state
library commission shall be allowed and paid necessary traveling expenses
in attending meetings of the commission or in visiting or establishing libraries,
and other incidental and necessary expenses connected with the work of the
commission.
[1909, ch. 156, § 4; 1907, ch. 243, § 4.]
See appropriation for state library commission in section 658g, and in connection
;

;

therewith, see section 653b.

§ 1534. Duties. The state library commission on and after its creation
organization shall take over and add to the educational reference library

and
and
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the system of traveling libraries, and shall continue the same, and as its funds
permit, shall increase the number and usefulness of the libraries. Any city,
town, village, school district or community within the state of North Dakota
may borrow books under the rules and regulations of the state library commission.
The commission shall catalogue and otherwise prepare said books
for circulation and shall make rules and regulations according 1o which the
business of the commission shall be done; and also such rules ami regulations
as shall insure the care, preservation and safe return of all books loaned. The
state library commission shall have the power and it shall be its duty to establish a legislative reference bureau for the information and assistance of the

the legislative assembly in the work of legislation. The legislation of other states and information upon legal and economic questions shall
he classified and catalogued in such a way as to render the same easy of
access to members, thereby enabling them better to prepare for their
work. It shall be the duty of the legislative librarian to assist in every way

members of

possible the members of the legislative assembly in obtaining information and
in the preparation of bills.
[1909, c.h. 156, § 5*; 1907, ch. 243, § 5.]
§ 1535. Commission gives advice and aid. The librarian or trustees of any
free public library or the trustees of any village, town or community, entitled
to borrow books from said traveling libraries may, without charge, ask and
receive advice aud instruction from said library commission upon any matter
pertaining to the organization, maintenance or administration of the libraries,
and said commission shall, as far as possible, promote and assist by counsel
and encouragement, the formation of libraries where none exist, and the commission may also send its members to aid in organizing new libraries or improving those already established. [1909, ch. 156, § 6; 1907, ch. 243, § 6.]
§ 1536. Statistics kept. Publish report. The state library commission shall
keep statistics of the free public libraries of North Dakota and a record of the
work done and books loaned by said commission, and shall make a full report
to each general session of the legislature of all expenditures by the commission, and of such statistics and records as shall show the work done by the
commission, the use made of the traveling libraries, and of all other matters
which they deem expedient for the information of the legislature, and the
printing of which, and all other printing coming within the purview of the
library commission, shall be paid for out of the general printing fund of the

1907, ch. 243, § 7.]
;
to reports to the legislature, see sections 95, 97, 9R. V>Z.

[1909, ch. 156, § 7

state.

As

There shall be provided in the capitol building
room, to be furnished in the same manner as other offices
therein are furnished, for the state library commission with such suitable
quarters as may be necessary for the proper shelving of the educational reference library, the books of the traveling libraries and the legislative reference
§ 1537. Offices provided.

adequate

office

[1909, ch. 156, § 8; 1907, ch. 243, § 8.]
§ 1538. Appropriation. There is hereby appropriated for the use and purposes of the state library commission any unexpended balances in the funds
appropriated for the educational reference library and traveling libraries, and
also an annual appropriation of seven thousand eight hundred dollars out of
any moneys in the state treasury not otherwise appropriated. [1909, ch. 156,
collection.

§9;1907,ch. 243,

§ 9.]
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CHAPTER

Educational and

14.

EDUCATIONAL AND CHARITABLE INSTITUTIONS.
Article

3.

University of North Dakota, §§ 1539-1577.
Normal Schools, §§ 1578-1595.
North Dakota Academy of Science, §§ 1596-1603.

4.

Agricultural College, §§ 1G04-1G18.

5.

Experiment Stations,

1.

2.

6.

7.

8.
9.

10.
11.
12.

13.
14.
15.
16.
17.

Nurseries, State Forester, §§ 1679a-1679d.
School for the Deaf and Dumb, §§ 1680-1698.
1699-1706.
Blind Asylum,
Care of Blind Children, §§ 1707, 1708.
Institution for Feeble Minded, §§ 1709-1722.
Florence Crittenden Home, §§ 1723-1724.
Industrial Home, §§ 1725-1737.
Leasing Portions of Campuses of Educational Institutions,
§

18.
19.

20.

§§ 1619-1649.

Public Health Laboratory, §§ 1650-1656.
Serum Institute, §§ 1G57-1661.
Agricultural and Geological Survey, §§ 1662-1673.
School of Forestry, §§ 1674-1679.

1738.

Appropriation Requests to be Printed, §§ 1739-1742.
Educational Tax, §§ 1743-1746.
State Hospital for the Insane, §§ 1747-1774.

21. Soldiers'

Home,

§§ 1775-1796.

Article 1.— University of North Dakota.
§ 1539. University, where located. The university of North Dakota as now
established and located at the city of CI rand Forks shall cont inue to be the
university of the state. [R.
1895,
1905, § 1040; 1883, Sp., ch. 40, § 1 R.

C

;

C

§ 875.]

§ 1540. Board of trustees to govern. The government of such university
shall be vested in a board of trustees, consisting of five members, of which
the Hon. William Budge, for and during his good pleasure, as an honorary
member, with all rights and powers of a member of said board, shall be
one of said board; the remaining members thereof to be appointed by the
governor, by and with the advice and consent of the senate, and shall hold
their offices for the term of four years commencing on the first Tuesday in
April next succeeding their appointment. [R. C. 1905, § 1041 ; 1S83, Sp., ch. 40,
R.
1899, § 876 1903, ch. 189.]
§ 2 1887, ch. 168, § 1
§ 1541. Governor to nominate. Vacancies, how filled. The governor shall
nominate and, by and with the advice and consent of the senate, appoint
during each regular session of the legislative assembly trustees of such
university in the place of those whose terms shall thereafter first expire,
and such trustees shall hold their office until their successors are appointed
and qualified; provided, that the governor shall fill any vacancy in such
board by appointment to extend only until the first Tuesday in April succeeding the next regular session of the legislative assembly; and provided,
further, that the governor shall during such next regular session nominate and,
by and with the advice and consent of the senate, appoint some person to
fill such vacancy for the remainder of the term unexpired.
Not more than
two members of the board shall be appointed from the same county. [R. C.
1905, § 1042; R. C. 1895, § 877.]
Governor can appoint to fill vacancies only where other mode is not provided. 6tate
ex nl. Staihlish v. Uouolier. 3 N\ I). 3S9, 56 N. W. 142.
lie power to appoint carries power of removal by trustee*.
State ex rel. Moore v.
Archibald, 5 N. D. 359, 66 N. W. 234.
;

;

C

;

'I
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Governor ha« power to fill vacancy for unexpired term. State v. Bacon, 14 S. D. 284.
85 N. W. 225.
Legislature has power to regulate terma of office of members of public boards. State
v.

Bacon, 14 S. D. 394, 85 N.

\V. 605.

Powers and duties of board. The board of trustees shall possess
the powers necessary to accomplish the objects and perform the duties
prescribed by law, and shall have the custody of the books, records, buildings
and all other property of such university. The board shall elect a president,
and a secretary who shall perform such duties as may be prescribed by the
by-laws of the board. The secretary shall keep a correct record of all transactions of the board, and of the committees thereof, and in addition to
performing the duties of secretary, he shall be the superintendent of the
buildings and grounds of the university and discharge such other duties as
may from time to time be prescribed bv the board of trustees. [R. C. 1905.
R. C. 1895, § 878.1
§ 1043; 1883, Sp., eh. 40, § 3; 1887, ch. 1*68, § 1
§ 1543. Meetings of the board. The time for the election of .the president
and secretary of such board and the duration of their respective terms of
office, the time for holding the regular annual meeting, and such other meetings as may be required, and the manner of giving notice of the same shall
be determined by the board.
Pour members shall constitute a quorum for
the transaction of business, but a less number mav adjourn from time to time.
[R. C. 1905, § 1044; 1883, Sp., ch. 40, § 4; 1887, ch. 168, § 2; R. C. 1899, § 879.]
§ 1544. Number of meetings limited. Such board shall not hold more than
twelve sessions in any year and such sessions shall not exceed twenty-four
days in the aggregate; but the governor may in his discretion authorize additional sessions.
[R. C. 1905, § 1045 1889. ch. 93, § 3 R. C. 1895, § 880.)
Powers of trustees. The board of
§ 1545. Government of university.
trustees shall adopt rules for the government of the university in all its
branches elect a president and the requisite number of professors, instructors,
officers and employes, fix the salaries and the term of office of each, and
determine the moral and educational qualifications of applicants for admission to the various courses of instruction but no instruction, either sectarian
in religion or partisan in politics, shall ever be allowed in any department
of the university, and no sectarian or partisan test shall ever be allowed or
exercised in the appointment of trustees, or in the election of professors,
teachers or other officers of the university, or in the admission of students
thereto or for any purpose whatever. Such board shall have power to remove
the president or any professor, instructor or officer of the university, when
in its judgment the interests of the university require it.
The board may
prescribe rules and regulations for the management of the library, cabinets,
museum, laboratories and all other property of the university and of its
several departments and for the care and preservation thereof, with suitable
penalties and forfeitures by way of damages for their violation, which may
be sued for and collected in the name of the board before any court having
jurisdiction.
[R. C. 1905, § 1046; 1883, Sp., ch. 40, § 5; R. C. 1899, § 881.]
'§ 1546. Board may expend income.
The board is authorized to expend
such portion of the income of the university fund as it may deem expedient
for the erection of suitable buildings and the purchase of apparatus, a library,
cabinets and additions thereto and, if deemed expedient, it may unite with
the university as a branch thereof any college in the state, upon application
of its board of trustees and such college so received shall become a branch
of the university and be subject to visitation bv the trustees.
[R. C. 1905,
§ 1047: 1883, Sp., ch. 40, § 6; R. C. 1899, § 882.]
At the close of each fiscal year
§ 1547. Board to make report, when.
the trustees through their president shall make a report in detail to the governor, exhibiting the progress, condition and wants of each of the colleges
embraced in the university, the course of study in each, the number of professors and students, the amount of receipts and disbursements, together with
§ 1542.

all

;

;

;

;

;

;

;
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the nature, cost and results of all important investigations and experiments and
such other information as they may deem important, one copy of which shall
be transmitted free by the governor to each college endowed under the provisions of the act of congress entitled "An act donating land to the several
states and territories which provide colleges for the benefit of agriculture and
mechanic arts," approved July 2, 1862, and also one copy to the secretary of
the interior. [R. C. 1905, § 1048; 1883, Sp., ch. 40, § 7; R. C. 1899, § 883.]

As to the time for making reports to the governor, and as to the contents thereof, see
sections 95, 97, 98, (133.

§ 1548. Powers of the president and faculty. The president of the university shall be president of the several faculties and the executive head of
the instructional force in all its departments as such he shall have authority,
subject to the power of the board of trustees, to give general directions respecting the instruction and scientific investigation of the several colleges, and
so long as the interests of the institution require it he shall be charged with
the duties of'one of the professorships. The immediate government of the
several colleges shall be intrusted to their respective faculties, but the trustees
shall have the power to regulate the course of instruction and prescribe the
books or works to be used in the several courses, and also to confer such
degrees and grant such diplomas as arc usual in universities, or as they shall
deem appropriate, and to confer upon the faculty, by by-laws, the power to
suspend or expel students for miscouduct or other causes prescribed in such
by-laws. [R. C. 1905, § 1049 1883, Sp., ch. 40, § 8 R. C. 1899, § 884.]
§ 1549. Object and departments of the university. The object of the university shall be to provide the means of acquiring a thorough knowledge of
the various branches of learning connected with scientific, industrial and professional pursuits, in the instruction and training of persons in the theory
and art of teaching, and also instruction in the fundamental laws of this state
and of the United States in regard to the rights and duties of citizens, and to
this end it shall consist of the following branches or departments:
1. The college or department of arts.
2. The college or department of letters.
3. The teachers' college.
4. The school of mines, the object of which shall be to furnish facilities for
the education of such persons as may desire to receive instructions in chemistry,
metallurgy, mineralogy, geology, mining, milling and engineering.
5. The military department or school, the object of which shall be to instruct and train students in the manual of arms and such military maneuvers
and tactics as are taught in military colleges.
6. Such professional or other colleges or departments as now are or may
from time to time be added thereto, or connected therewith, and the board of
trustees is hereby authorized to establish such professional and other colleges
or departments as in its judgment may be deemed necessary and proper,
but no money shall be expended by the board in establishing and organizing
any of the additional colleges or departments provided for in this sectiqn,
until an appropriation therefor shall have first been made.
[1907, ch. 100;
R. C. 1905, § 1050; 1883, Sp., ch. 40, § 9; 1887, ch. 168, § 3; 1890, ch. 180, § 1;
R. C. 1899, § 885.]
§ 1550. Courses of instruction. The college or department of arts shall
embrace courses of instruction in mathematical, physical and natural sciences,
with their application to industrial arts such as agriculture, mechanics, engineering, mining and metallurgy, manufactures, architecture and commerce;
and such branches included in the college of letters as shall be necessary
properly to fit the pupils in the scientific and practical courses for their chosen
pursuits and in military tactics. In the teachers' college the proper instruction and learning in the theory and art of teaching and all the various branches
and subjects needful to qualify for teaching in the common and high schools;
;

;

;
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all instruction in the teachers' college shall be above the grade
and as soon as the income of the university will allow,
such order as the wants of the public shall seem to require, the courses of

provided, that

of secondary schools,
in

science and their application to the practical arts shall be expanded into
distinct colleges of the university, each with its own faculty and appropriate
title.
The college of letters shall be co-existent with the college of arts and
shall embrace a liberal course of instruction in languages, literature and
philosophy, together with such courses or parts of coia-see in the college of
arts as the trustees shall prescribe.
[1907, ch. 100; R. C. 1905, § 1051; 1883,

B. C. 1899, § 886.]
§ 1551. Scandinavian language taught. It shall be the duty of the trustees
cause to be. taught at said institution the Scandinavian language, and for
that purpose shall employ as one of the teachers of such institution a professor learned in that language.
[R. C. 1905, § 1052; 1891, ch. 60, § 1; R. C.

Sp., ch. 40, § 10;
to

1899, § 887.]
§ 1552. Pupils, who may become. The university shall be open to students
of both sexes under such regulations and restrictions as the board of trustees
may deem proper, and all able bodied male students of the university may
receive instruction and discipline in military tactics, the requisite arms for
which shall be furnished by the state. |R. C. 1905, § 1053; 1883, Sp., ch. 40,
§ 11; R. C. 1899, § 888.]
§ 1553. Graduates entitled to certificates to teach. After any person has
graduated at the university, and after such graduation has successfully taught
a public school in this state for sixteen months, the superintendent of public
instruction shall have authority and it shall be his duty to countersign the
diploma of such teacher if upon examination he is satisfied that such person
has a good moral character and is possessed of sufficient learning and ability
to teach.
Any person holding a diploma granted by the board of trustees of
such university, certifying that the person holding the same has graduated
from such university, shall, after his diploma has been countersigned by the
superintendent of public instruction as aforesaid, be deemed qualified to
teach any of the public schools in the state, and such diploma shall be a
certificate of such qualification until annulled by the superintendent of public
instruction.

[R. C. 1905, § 1054; 1883, Sp.. ch. 40, § 11 R. C. 1895, § 889.]
to compel issuance of diploma.
L.R.A. (X.«S.) 1115.
;

MandamuB

'A

No student who shall have been a resident of the
§ 1554. Tuition fees.
state for one year next preceding his admission shall be required to pay any
fees for tuition in the university, except in the law department and for extra
studies.
The trustees may prescribe rates of tuition for any pupil in the
law department, or who is not a resident as aforesaid, and for teaching extra
studies.
[R. C. 1905. § 1055; 1883. Sp.. ch. 40, § 12: R. C. 1899, § 890.]
§ 1555. Compensation of trustees. The trustees shall be entitled to receive
the sum of three dollars per day for each day employed in attendance upon
board and all traveling expenses necessarily incurred thereby.
the presentation of the proper vouchers containing an itemized stateof the number of days' attendance and money actually expended as
above specified, duly verified by the oath of the trustee and certified by the
president and secretary of the board, the state auditor shall audit such claim
and draw his warrant upon the state treasurer for the amount allowed.
[li. C. 1905, § 1056; 1889, ch. 93,
$ 4; R. C. 1895, § 891.]
Sec for appropriation anrl regulation for payment of the same, section 653g.
§ 1556. Trustees to make rules and by-laws. The board of trustees shall
make rules, regulations and by-laws for the government and management
It shall also prescribe
of the university and of each department thereof.
rules, regulations and by-laws for the admission of students; but each applicant for admission must undergo an examination to be prescribed by the
board, and shall be rejected if it shall appear that he is not of good moral
sessions of the

Upon
ment
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The board shall also require each applicant for admission in the
noimal department, other than such as shall, prior to admission, sign and
board a declaration of intention to follow the business of
such
file with
teaching in the common schools of this state for at least one year, to pay
such fees for tuition as the board may deem proper and reasonable. [R. C.

character.

1905, § 1057; 1883, Sp., ch. 40, § 17; R. C. 1899, § 892.]
§ 1557. Salaries. The board of trustees shall from time to time fix the
salary of the president, professors and teachers of such university, and shall
Such board shall also from time to
certify the same to the state auditor.
time certify to the state auditor the amount due such persons for salary,
and the state auditor shall draw his warrants upon the state treasurer for
[R. C. 1905, § 1058; 1883, Sp., ch. 42, § 2; R. C.
the amounts so certified.

1899, § 893.]
The secretary of state shall
§ 1558. Secretary of state to furnish laws.
deliver to the university fifty copies of each volume of the general and
special laws of the state, and the reports of the decisions of the supreme
court, hereafter published, for use in the way of exchanges and otherwise
in the establishment and maintenance of a laAv library for the law department
of such university. [R. C. 1905, § 1059; 1890. eh. 179, § 1 R. C. 1899, § 894.1
He shall procure for the
§ 1559. Supreme court reports, how obtained.
purpose aforesaid from the publishers of the supreme court reports fifty
copies of each volume thereof hereafter published, in addition to the number
authorized for other purposes, to be paid for at the same price and in the same
manner as such reports are delivered to the secretarv for other purposes.
[R. C. 1905, § 1060; 1890, ch. 179, § 2; R. C. 1899, § 895.]
§ 1560. Loan of muskets authorized. The adjutant-general or whoever may
governor, loan to
. be in charge of state arms shall, under the direction of the
the board of trustees of such university one hundred muskets and accoutrements or as many as can be spared, not exceeding that number, the same
[R. C. 1905.
to be used for drill purposes, by the students of such university.
1890, ch. 181, § 1 R. C. 1899, § 896.]
§ 1061
are
such
accoutrements
arms and
§ 1561. Muskets, when returned. In case
needed by the state at any time, the governor or adjutant-general under his
instructions may call in the same and the trustees of such university shall
immediately turn the same over to sueh officer in good condition. [R. C. 1905.
§ 1062; 1890, ch. 181, § 2; R. C. 1899, § 897.]
§ 1562. Geological survey. Duty of trustees. It shall be the duty of the
board of trustees of the university to cause to be begun as soon as may be
practicable, and to carry on a thorough geological and natural history survey
of the state. [R. C. 1905, § 1063; 1895, ch. 66, § 1 R. C. 1899, § 898.]
§ 1563. Extent of the survey. The geological survey shall be carried on
with a view to a complete account of the mineral kingdom, as represented
in the state, including the number, order, dip and magnitude of the several
geological strata, their richness in ores, coals, clays, peats, salines and mineral
waters, marls, cements, building stones and other useful materials, the value
of said substances for economical purposes, and their accessibility; also an
accurate chemical analysis of the various rocks, soils, ores, clays, peats, marls
and other mineral substances of which a complete and exact record shall be
made. [R. C. 1905, § 1064; 1895, ch. 66. § 2; R. C. 1899, § 899.]
§ 1564. Meteorological statistics tabulated. The board of trustees shall also
cause to be collected and tabulated such meteorological statistics as may be
needed to account for the varieties of climate in the various parts of the
state also to cause to be ascertained by barometrical observations or other
appropriate means, the relative elevations and depressions of the different
parts of the state and also on or before the completion of such surveys to
cause to be compiled from such actual surveys and measurements as may be
necessary an accurate map of the state; which map when approved by the
;

;

;

;

;

:
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[R. C. 1905, § 1065; 1895.

ch. 66, § 3; R. C. 1899, § 900.]

§ 1566. Specimens collected. It shall be the duty of said board to caus.
proper specimens, skillfully prepared, secured and labeled, of all rocks, soils,
ores, coals, fossils, cements, building stones, plants, woods, skins and skeletons
of animals, birds, insects and fishes, and other mineral, vegetable and animal
substances and organisms discovered or examined in the course of said surveys, to be preserved for public inspection free of cost, in the university of
North Dakota, in rooms convenient of access and properly warmed, lighted,
ventilated and furnished, and in charge of a proper scientific curator; and
they shall also, whenever the same may be practicable, cause duplicates in
reasonable numbers and quantities of the above named specimens, to be
collected and preserved for the purpose of exchange with other state universities and scientific institutions, of which latter the Smithsonian institution at
Washington shall have the preference. [R. C. 1905, § 1066; 1895, ch. 66, § 4;
R. C. 1899, § 901.]
§ 1566. Map of the state. The board shall cause a geological map of the
state to be made as soon as may be practicable, upon which by colors and
other appropriate means and devices the various geological formations shall
be represented.
[R. C. 1905, § 1067; 1895, ch. 66, § 5; R. C. 1899, § 902.]
It shall be the duty of the board,
§ 1567. Annual report of trustees.
through its president, to make on or before the second Tuesday in December
of each year, a report showing the progress of said surveys, accompanied
by such maps, drawings and specifications as may be necessary and proper
to exemplify the same to the governor, who shall lay the same before the
legislative assembly, and the board upon the completion of any separate
portion of any of the said surveys shall cause to be prepared a memoir or
final report which shall embody in a convenient manner all useful and important information accumulated in the course of the investigation of the particular department or portion; which report or memoir shall likewise be communicated through the governor to the legislative assembly.
[R. C. 190;"),
§ 1068; 1895, ch. 66, § 6; R. C. 1899, § 903.]
There is hereby created and
§ 1568. Establishment of biological station.
established a biological station to be located on or near the shore of Devils
Lake, in Ramsey county, North Dakota, and to be under the control and
regulation of the board of trustees of the state university, and the biological
staff at the state university shall have direction of the work of said station.
[1909, ch. 47, § 1.]

§ 1569. Duties of director. Site. It shall be the duty of the staff of said
station, as directors thereof, to study the animals and plants in Devils Lake
and in any other portions of North Dakota with reference to the problem of

restocking and cultivating fish in Devils Lake and in any other waters of the
an alkaline character; to study and make collection
of any animals and plants in North Dakota that have commercial or scientific
value, and to cause to be issued from time to time, bulletins and reports, which
shall be printed at state expense, setting forth results of the studies at the
station or of those carried on in work associated with the station, the substance
of which bulletins and reports, embodying all useful and important informastate, especially those of

tion resulting from the work carried on at the station or in the work associated with the station each year, shall be incorporated by said directors in
an annual report to the governor who shall lay the same before the legislative
assembly; provided, that this biological station shall not be established nor
its work undertaken unless a suitable tract of land therefor be donated free
of charge by warranty deed.
[1909, ch. 47, § 2.]
§ 1570. Appropriation for building. For the purpose of erecting a suitable
building for a biological station, at Devils Lake, North Dakota, there is hereby
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appropriated for the said station the sum of five thousand dollars out of
monies in the state treasury not otherwise appropriated. [1909, ch. 48, § l.j
For the purpose of providing
§ 1571. Appropriation for maintenance.
proper equipment and for the maintenance of said biological station and its
associated work there is hereby appropriated the sum of three thousand dollars
annually out of monies in the state treasury not otherwise appropriated.
[1909, ch. 48, § 2.]
§ 1572. State geologist. The professor of geology in the university shall
officio state geologist.
[R. C. 1905, § 1069 1895, ch. G6, § 7 ; R. C. 1899,
§ 90+.]
§ 1573. Tests, what of. Bulletins published. In order to aid in the development of our mineral resources and manufacturing industries and to keep good
faith with the United States government in accepting the land grant and to

be ex

;

further the purpose of the grant, the board of trustees of the state university
and school of mines are directed to provide suitable means for experimentation
and practical testing of the mineral and other allied resources in order to
demonstrate their fitness for mining and manufacturing industries. It shall
be the duty of the dean of the school of mines to make or to cause to
be made by suitable persons, as rapidly as may be, exhaustive and practical tests of all mineral and allied resources to show the exact value and
uses of all these materials, as well as the best and most economical methods
of extracting and manufacturing. The products thus derived shall be properly
labeled and kept for public inspection in the museum of said school of mines,
excepting at such times as these products may be needed as displays for the
purpose of securing the development of industries. Investigations and practical tests shall be made to obtain a cheap and efficient method of lignite coal
briquetting and to show by actual tests the best methods of burning lignite;
to determine the possibility of utilizing lignite as a gas producing material
and also for power and lighting; to determine the value of sandstones and
other stones for building material to test clays for tableware, earthenware,
stoneware, sewer pipe, etc. to take up other resources for practical testing as
opportunity is afforded. In order that the greatest possible good may come
from 1he practical testing and other provisions of this law, and in order to
promote the development of the raining and allied manufacturing industries,
bulletins shall be published from time to time by the school of mines
announcing the progress and results of all tests and investigations and giving
as much aid as possible relative to the best methods of mining, handling,
treating and manufacturing the various mineral products of the state. A
biennial report shall be issued.
[1907, ch. 236.]
;

;

Sro aI*o sections 1615-16-19. As to biennial reports, see section 633.
There is hereby appropriated out of any funds
§ 1574. Appropriation.
in the state treasury, not otherwise appropriated, the sum of one thousand
dollars annually, to meet the necessary expenses connected with the geological survev of the state, as provided for in sections 1562 and 1563.
[R. C.
1905, § 1070; 1899, ch. 94; R. C. 1899, § 901a; 1903, ch. 14.]
A furt'ter appropriation was vetoed. Laws 11)13. ch. 303, p. 46!>.
For the year one thou§ 1575. Annual appropriation for maintenance.
sand eight hundred and ninety-nine and for each year thereafter, there is
hereby appropriated out of any moneys in the state treasury, not otherwise
appropriated, the sum of two-fifths of a mill upon the dollar of the assessed
valuation of the property assessment of the state of North Dakota, as fixed by
the state board of equalization for the preceding year, the same to be paid

monthly to the board of trustees of the university of North Dakota upon the
voucher of said board, signed by its president. [R>C 1905, § 1071; 1899,

X

ch. 94; R. 0. 1S99. § 904b.]

§ 1576. Appropriation for Cochrane library. For the purchase of the law
library of the late John M. Cochrane, of Grand Forks, North Dakota, for
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and benefit of the college of law of the university of North Dakota,
there is hereby appropriated out of any money in the state treasury, not
otherwise appropriated, the sum of ten thousand dollars. [R. C. 1905, § 1072;
the use

1905, ch. 19, § 1.]

§ 1577. Duty of dean of college of law. The dean of the college of law
of the university of North Dakota is hereby authorized to inventory and
receive the said law library, properly classify the same, have the same suitably
labei«d and branded as being the pro; rty of the state of North Dakota,

provide suitable shelving for the said hooks, insure the same in the name
of the state of North Dakota, and in any proper manner direct the management of the said law library. The said law library shall be a reference library
only and be for the use of students attending the college of law of the
university of North Dakota and others who may desire to consult the same
during proper hours to be prescribed by the dean of said college of law.
The dean of said college is authorized and required to make suitable rules
for the U9e of said law library, one of which rules shall be to the efiVct. that
no books shall be removed for use from the library room in which said books
are contained.
If at any time the coll' <re of law of the said university of
North Dakota shall be discontinurd the said books, and all of them, shall
be immediately transferred to the enpitol at the seat of government and be

merged with and become a part of the state law library. The dean of said
college of law, immediately on the receipt of said law library, shall make
out duplicate invoices and inventories of said law library and transmit one
to the secretary of state, to be by him preserved.
On the first day of July
thereafter in each year the said dean shall transmit a new invoice and new
inventory showing all books on hand, including the additions to said law
library, if any, which additions shall, from time to time, as fast as received,
be branded and marked as provided for the original purchase herein.
Any
law books now the property of the said university, or which shall be hereafter
received, shall be likewise branded and a full inventory returned to the
secretary of state, it being the intention of this section that on the receipt
of the said Cochrane library all books on the subject of the law, owned by
the university of North Dakota and used in its college of law, shall be
merged with the said Cochrane library so as to form one' full and complete
law library. The dean of said college of law is authorized to exchange, before
branding, any duplicate books he mav have, for other works of a legal nature
suitable for use in said college of law. [R. C. 1905, § 1073 ; 1905, ch. 19, § 2.]
Articlr 2.— Normal Scttools.

The normal schools established and located
§ 1578. Schools designated.
at Valley City in the county of Barnes and Mayville iu the county of Traill,
the normal school authorized and located at Minot in the county of "Ward,
and any other normal schools as they may hereafter be established and
located, shall be the normal schools of the state.
[1911, ch. 61, § 1; R. C.
1905, § 1074; 1891, ch. 89, § 1; R. C. 1805, § 905.]
normal school shall
1579.
purpose
the
state
Purpose
of
schools.
The
of
§
be to prepare teachers in the science of education and the art of teaching
for the public schools of the state.
Said schools shall in all things be free
from political and sectarian control. [1911, ch. 61, § 2; 1907, ch. 100; R. C.
1905, § 1082; 1891, ch. 89, § 13; R. C. 1899, § 913.]
§ 1580. Interest and income. All proceeds accumulating in the interest and
income fund arising from the sale or rental of the lands granted or hereafter
1o be granted by the state for any of the several normal schools are hereby
rdodged for the establishment and maintenance of such schools. [1911, ch. 61,
S 3; R. C. 1905, § 1075; 1891, ch. 89, § 2; R. C. 1899, § 906.]
875
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All moneys arising from interest and income,
§ 1581. Separate funds.
appropriation and taxation, or in any other manner,- and belonging to any
of the several schools, shall be deposited with the state treasurer and kept
by him in separate funds to be known by the names of the different schools
to which they belong and to be used exclusively for the benefit of such
schools.
[1911, ch. 61, § 4; R. C. 1905, § 1081; 1891, ch. 89, § 11; R. C.
1899, § 912.]
The government and control of the
§ 1582. Government and control.
state normal schools shall be vested in a board of trustees to be known
as the state board of normal school trustees.
[1911, ch. 61, § 5; R. C. 1905.
§ 1076; 1891, ch. 89, § 3; R. C. 1899, § 907.]
1583.
Constitution
of
board.
The
normal
board of control shall con§
sist of one member for each school, who shall reside within the vicinity
of such school, of three members from the state at large, and of the superintendent of public instruction, ex-officio, provided, that no two members
shall be from the same county.
[1913, ch. 54, § 1; 1911, ch. 61, § 6; R. C.
1905, § 1077; 1891, ch. 89, § 4; R, C. 1899, § 908.]
§ 1£84. Appointment and term. The governor shall by and with the advice
and consent of the senate .appoint during the twelfth legislative assembly
the members for the three schools now in existence or authorized and the
three members at large, all of whom, as well as the superintendent of public
instruction, shall hold office on the board of trustees from the first Tuesday
in April of the year nineteen hundred and eleven; provided that two of
the members for the three schools now in existence or authorized and one
of the members at large shall be appointed for a term of two years, that
one of the members for the three schools now in existence or authorized
and two of the members at large shall be appointed for a term of four
years, that as additional schools may be established their first resident members shall be appointed for terms of either two "or four years as may be
necessary to keep the board as evenly divided as possible at the regular
times of appointment between new and holdover members, and that all
other appointments, except those to fill out unexpired terms which the
governor shall also make, shall be for the regular term of four years. [1911,
ch. 61, § 7; R. C. r905, § 1078; 1891, ch. 89. § 6; R. C. 1899, § 909.]
§ 1585. Commission, quorum, president and secretary. The governor shall
cause to be issued to each of the appointive members of the board, a commission under the great seal of the state.
majority of the entire membership of the board shall constitute a quorum for the transaction of business.
The board shall elect a president from among the members at large. It
shall also elect a secretary, who may or may not be a member of the board,
and who shall receive such compensation as the board may determine, not
to exceed two thousand dollars per annum.
[1913, ch. 54, § 2; 1911, ch. 61,
§ 8; R. C. 1905, § 1078; 1891, ch. 89, § 6; R. C. 1899, § 909.]
board shall hold an annual
1586.
Meetings
compensation.
The
and
§

A

meeting

in

June and

shall hold other regular

meetings monthly, excepting

in the discretion of the board for July, August and September, and all
such meetings, including the annual meeting, shall be held at one of the
normal schools or at the capitol of the state. The board may hold at its
discretion special meetings, of which due notice stating the special purpose
shall be given, and which may be held at any place within the state, but
The members, except the
it shall not meet to exceed fifteen times a year.
superintendent of public instruction who shall receive only his actual and
necessary expenses, shall receive three dollars for each day employed and
the actual and necessary expenses incurred in attending the meetings of
the board and in the performance of all duties connected therewith, which
per diem and expenses shall be paid out of the state treasury upon the
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voucher of the board as provided by law.

[1911, ch. 61, § 9;

11.

C. 1905,

1080; 1891, ch. 89, § 9; R. C. 1899, § 911; 1901, ch. 35.]
§ 1587. Moneys, grounds, buildings and expenses. The board shall direct
the disposition of all moneys arising from interest and income, appropriation and taxation, or in any other manner, and belonging to the different
schools. It shall have supervision and control of the grounds, buildings and
equipment of the different schools, including all care and construction, and
all expenses incurred therewith and under the direction of the board shall
be audited and allowed by the board. [1911, ch. 61, § 10; R. C. 1905, § 1083;
1891, ch. 89, § 14; R. C. 1899, § 914.]
The board shall elect the members of
§ 1588. Faculties and employes.
the faculties and engage the employes of the different schools, fix their
salaries, prescribe their duties and for sufficient cause remove any of them
at any time.
[1911, ch. CI, § 11; 1907, ch. 240, § 3; R. C. 1905, § 1084; 1891,
ch. 89, § 15; R. C. 1899, § 915.]
The board shall make
§ 1589. Rules, inspection and courses of study.
the necessary rules and regulations for its government and control of the
normal schools and it shall, as a whole, or by committee, visit and inspect
each school at least twice a year. It shall determine the yearly calendar
and courses of study for the different schools, which courses of study shall
be uniform for each of the several schools and embrace the academic, and
professional branches usually taught in state normal schools; provided that
none of such courses of study shall extend more than two years beyond
the course of study prescribed in a high school of the first class.
[1911,
ch. 61, § 12; 1907, ch. 240, § 4; R. C. 1905, § 1085; 1891, ch. 89, § 16; R. C.
§

1899. § 916.]
The faculty of each school shall consist of
§ 1590. Faculties and rules.
the president and the teachers.
It shall make all needful rules and regulations for the immediate educational administration of the school, especially
as relating to program, classification, attendance, discipline, instruction,
morals, decorum, health, records and other things pertaining to the welfare
of the students.
[1911, ch. 61, § 13; 1907, ch. 240, § 5; R. C. 1905, § 1086;
1891, ch. 89, § 17 R. C. 1899, § 917.]
1591.
President,
duties, expenses. The president of each school shall be
§
the chief executive of the school and shall see that all rules and regulations made by the board and the faculty are enforced.
All teachers and
employes of the school shall be under his supervision. He shall at such
times as the board may designate recommend, after careful investigation
as to their qualifications, suitable persons for the various positions in the
school. He may be the accounting officer and the purchasing agent for the
school under such regulations as the board may make. He shall attend the
meetings of the board of trustees, and at such meetings he shall have voice
without vote. For attendance at such meetings he shall receive only actual
and necessary expense, which shall be paid as herein provided for members
of the board.
[1911, ch. 61, § 14; 1907, ch. 240, § 6; R. C. 1905, § 1087;
1891, ch. 89, § 18: R. C. 1895, § 918.]
§ 1592. President and annual report. The president of each school shall
;

make

to the board at its annual June meeting a complete report showing
the condition of the school at the time and throughout the previous year,
and containing recommendations of such things as the welfare of the school
demands. The report shall contain a complete financial statement and information concerning the various things pertaining to the welfare of students
and as herein described. [1911, ch. 61, § 15 R. C. 1905, § 1088 1891, ch. 89,
§ 19: R. C. 1895, §919.]
§ 1593. Board and biennial report. The board shall make to the governor on or before the fifteenth day of October next preceding each biennial
session of the legislature, a complete report based upon the annual reports
;

;
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of the presidents of the different schools for the two years previous. [1911,
ch. 61, § 16; R. C. 1905, § 1089; 1891, eh. 89, § 20; R. C. 1895, § 920.]
As to timo of making report* to the governor, and the contents thereof, see sections
95, 07, 98. 633.

The board of trustees and the faculty of each school
shall issue diplomas of appropriate grade to all persons completing any of
the courses of study in the school, known to possess good moral character,
and having met all other requirements made by the board and the faculty,
which diplomas shall set forth the above mentioned facts and be designated
state normal school diplomas.
(1911, eh. 61, § 17; 1907, ch. 240, § 7; R. C.
§ 1594. Diplomas.

1905, § 1090.)
MandainuB
§ 1595.

to compel issunnce of diploma.

Diplomas as

3 L.R.A.(N.S.) 1115.

All diplomas issued as herein described shall
have value as teachers' licenses according to the provisions of the certification laws of the state.
[1911, ch. 61, § 18; R. C. 1905, § 1091; 1891, ch. 89,
§ 22; R. C. 1899, § 922.]
Autici.e

licenses.

3.

— Xoutii

Dakota Academy of Science.

The North Dakota academy of
§ 1596. Object of academy of science.
science heretofore established at Wahpeton is hereby continued as such. The
object of such academy shall be to furnish instruction in the pure and
applied sciences, mathematics, languages, political science, and history as
is usually given in schools of technology below the junior year, the chief
object being the training of skilled workmen in the most practical phases
of applied science.
general science course may also be offered, consisting
of three years' work above the high school course.
Upon completion of
either of the above courses the board of trustees may grant appropriate
eertificates of the work accomplished.
[1907, ch. 100; R. C. 1905, $ 1092:
1890, ch. 158, § 1; R. C. 1895, § 923; 1903. ch. 50.]
Such school shall be under the direction and
§ 1597. How governed.
management of a board of trustees and shall be erected, governed and maintained as hereinafter provided. [R. C. 1905, $ 1093; 1890, ch. 158, § 2; R. C.
1899. § 924; 1903, ch. 50.]
Such board of trustees shall consist
§ 1598. Board, how constituted.
of five members, who shall be appointed by the governor, by and with the
consent of the senate, and shall hold their office for a term of four years:
provided, that immediately upon the taking effect of this article the governor
shall appoint three members of this board who shall hold office for four
years and two members who shall hold office for two years, each member
of said board to hold office until his successor is appointed and qualified
and the governor may fill vacancies by appointment as in other cases. Tin*
members of such board shall meet at Wahpeton annually on the first Tuesday
in April and shall from among their number elect a president and secretary,
and said board may provide for such other meetings at such times and places
as may be deemed expedient; provided, that the governor may designate
the time for holding the first meeting of said board.
[R. C. 1905, § 1094:
1890, ch. 158, § 3; R. C. 1895. § 925; 1903, ch. 50.]
§ 1599. Powers of board. Such board shall have power to buy or procure
the necessary ground and to erect and equip the necessary buildings for said
school, to appoint a principal and assistants to take charge of such school
and such other teachers and officers as may be required, and fix the salaries
of each and prescribe their several duties.
It shall also have power to
remove, either principal, assistant or teacher and appoint others in their
stead. The board shall prescribe the various books to be used in such school
and shall make all the regulations and by-lawB necessary for good government and maintenance of the same and shall have power to procure all

A
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necessary apparatus, instruments and appurtenances for instruction in said
school. [R. C. 1905, § 1095 1890, ch. 158, § 4; R. C. 1899, § 926; 1903, ch. 50.]
§ 1600. Rules and regulations. The board shall prescribe such rules and
regulations for the admission of pupils to said school as it shall deem
necessary and proper and may in it*, discretion require applicants for admission into such school to pav such fees or tuition as the board may deem
reasonable. [R. C. 1905, § 1096; 1890, ch. 158, § 5; R, C. 1899, § 927; 1903,
;

ch. 50.]
§ 1601. Compensation. All necessary expenses incurred by members of
the board of trustees and the sum of three dollars per diem for the time
actually and necessarily employed in the discharge of the duties of their
office shall be paid on the proper voucher out of the general funds of the
state.
The principal, assistants, teachers and other officers and employes
in such school shall be paid out. of the fund of the North Dakota academy
of science.
[R. C. 1905, § 1097; 1890, ch. 158, § 12; R. C. 1899, § 929; 1903.
ch. 50.]
1602.
Duties
of state treasurer. The state treasurer shall be the cus§
todian of all funds belonging to such school, from whatever source received,
and the same shall be deposited with him and by him kept in a separate fund
which shall be known as the North Dakota academy of science fund, and shall
be used exclusively for the benefit of such academy; provided, however, that
any sum or sums received by such board of trustees for tuition or fees for
scholarships in such school, may be kept and disbursed by the secretary of
such board upon the order of the president thereof for current expenses
of such school.
[R. C. 1905. $ 1098; 1890, ch. 158, § 15; R. C. 1899, § 932:
1903, ch. 50.]
majority of the members of
§ 1603. Majority shall constitute quorum.
the board of trustees shall constitute a quorum, but a less number may
adjourn from time to time. All proceedings of the board shall be recorded
in a book to be kept for that purpose, which shall be open to inspection to
any person on request and the secretary shall keep a strict account of all
moneys received by him in such manner as may be prescribed by the board,
and such accounts shall at all times be open to inspection by said board or
any member thereof. [R. C. 1905, § 1099; 1890, ch. 158, § 16; R. C. 1899,
§ 933; 1903, eh. 50.]

A

;

Article 4.— Agricultural College.
§ 1604. Location of. The agricultural college shall continue as now estab[R. C. 1905, § 1100; 1890.
lished and located at Fargo in the county of Cass.
ch. 160, § 1 R. C. 1899, § 934.]
of such colmanagement
government
and
1605.
Management
of.
The
§
lege is vested in a board of trustees to be known as the board of trustees of
the agricultural college.
[R, C. 1905, § 1101; 1890, ch. 160, § 2; R. C. 1895.
;

§

935.]

The board of
Vacancies.
§ 1606. Board of trustees, how appointed.
trustees shall consist of seven members, to be appointed as follows: During
each biennial session of the legislative assembly there shall be nominated
by the governor and, by and with the advice and consent of the senate,
appointed for the term of four years, trustees to fill vacancies occurring by
The
the expiration of the term of office of those previously appointed.
governor shall have power to fill all vacancies in such board which occur
such
members
of
the
and
session,
when the legislative assembly is not in
board shall hold their office until their successors are appointed and qualified
Persons appointed to fill vacancies shall hold
as provided in this article.
office only until the first Tuesday in April succeeding the next session of
the legislative assembly. fR. C. 1905, § 1102; 1890, ch. 160, § 3; 1891, ch. 5,
§ 1 ; R. C. 1895, § 936.]
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Organization. The governor shall cause to
§ 1G07. Commission. Oath.
be issued to each trustee so appointed a commission under the great seal of
the state. At the first meeting of such board the members thereof shall take
and subscribe the oath of office required of other civil officers and shall then
proceed to elect a president, secretary and treasurer, but the treasurer shall
not be a member of the board. A majority of the members of the board
shall constitute a quorum for the transaction of business.
The board shall
require a bond of its treasurer in such an amount and with such sureties as
it may deem proper.
[R. C. 1905, § 1103 1890, ch. 160, § 4 R. C. 1899, § 937.]
§ 1608. Meetings, where held. Compensation of trustees. The board shall
hold its meetings at the city of Fargo at such time as it may designate, but
there shall not be to exceed six regular meetings each year; provided, that
the president of the board shall have power to call special meetings whenever
in his judgment it becomes necessary.
The members of the board shall
receive as compensation for their services the sum of three dollars per day
for eaeh day employed and five cents per mile for each mile actually and
necessarily traveled in attending the meetings of the board, which sum shall
be paid out of the state treasury upon vouchers of the board duly certified
by the president and secretarv thereof. [R. C. 1905, § 1104; 1890, ch. 160.
;

;

§

5; 1891, eh. 5, § 2; R. C. 1899, § 938.]
Sre appropriation for this section with regulation

for

payment

of the same, aection

653p.

§ 1609. Duties of board. Such board shall direct the disposition of ail
moneys appropriated by the legislative assembly or by the congress of the
United States, or that may be derived from the sale of lands donated by
congress to the state for such college, or that may be donated to or come
from any source to the state for said college, or experiment station for North
Dakota, subject to all restrictions imposed upon such funds either by th<*
constitution or laws of the state or by the terms of such grants from congress,
and shall have supervision and charge of the construction of all buildings
authorized by law for such college and station. The board shall have power
to employ a president and necessary teachers, instructors and assistants to
conduct such school and carry on the experiment station connected therewith
and to appoint one of its members superintendent of construction of all buildings, who shall receive three dollars per day for each day actually and
necessarily engaged in the discharge of his duties, not to exceed fifty days
in anv one vear, which sum shall be paid out of the state treasury upon the
vouchers of said board. [R. C. 1905, § 1105; 1890, ch. 160, § 6; R. C. 1899.
§ 939.1

The object of such college shall be to
§ 1610. Course of instruction.
afford practical instruction in agriculture and the natural sciences connected
therewith, and in the sciences which bear directly upon all industrial arts
and pursuits. The course of instruction shall embrace the English language
and literature, military tactics, civil engineering, agricultural chemistry,
animal and vegetable anatomy and physiology, the veterinary art, entomology, geology and such other natural sciences as may be prescribed, political, rural and household economy, horticulture, moral philosophy, history,
bookkeeping and especially the application of science and the mechanic arts
A full course of study in the institution Rhall
to practical agriculture.
embrace not less than four years, and the college year shall consist of not
less than nine calendar months, which may be divided into terms by the?
board of trusters as in its iudgmcnt, will brst secure the objects for which
[R, C. 1905, § 1106; 1890, ch. 160. § 8; R. C. 1899,
the college was founded.
§

940.1

§ 1611. Board of trustees to fix salaries. The board of trustees shall fix
the salaries of the president, teachers, instructors and other employes and
prescribe their respective duties. The board shall also fix the rate of wages
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to be allowed the students for labor on the farm and experiment station or
in the shops or kitchen of the college. The board may remove the president
or subordinate officers and supply all vacancies. [R. C. 1905, § 1107; 1890,
ch. 160, § 9; R. C. 1899, § 941.]
§ 1612. Faculty to adopt rules and regulations. The faculty shall consist
of the president, teachers and instructors and shall pass all needful rules
and regulations for the government and discipline of the college, regulating
the routine of labor, study, meals and the duties and exercises, and all such
rules and regulations as are necessary for the preservation of morals, decorum
and health. [It. C. 1905, § 1108; 1890, ch. 160, § 10; R. C. 1899, § 942.]
§ 1613. Duties of president. The president shall be the chief executive
officer of the college and it shall be his duty to see that all rules and regulalions are executed, and the subordinate officers and employes not members of
the faculty shall be under his direction and supervision. [R. C. 1905, § 1109;

1890, ch. 160, § 11; R. C. 1899, § 943.]

The faculty Bhall make
§ 1614. Faculty to make annual report to board.
an annual report to the board of trustees on or before the first Monday in
November of each year, showing the condition of the school, experiment
station and farm and the results of farm experiments and containing such
recommendations as the welfare pf the institution demands. [R. C. 1905,
§ 1110; 1890,. ch. 160, § 12; R. C. 1899, § 944.]

As

to content« of report, see also section 633.

The board of trustees shall on or
§ 1615. Annual report to governor.
before the fifteenth day of November in each year make a report to the
governor setting forth in detail the operations of the experiment station,
including a statement of the receipts and expenditures, a copy of which report
shall be sent by the governor to the commissioner of agriculture and to the
secretary of the treasury of the United States, and the board shall also make
a report to the governor on or before the fifteenth day of November next
preceding each biennial session of the legislative assembly, containing a
financial statement showing the condition of all funds appropriated for the
use of such college and experiment station, also the moneys expended and
the purposes for which the same were expended, in detail, also the condition
of the institution and the results of the experiments carried on there. [R. C.
1905, § 1111; 1890, ch. 160, § 13; R. C. 1899, § 945.]
See as to time of making report to the governor and as to contents of reports, sections
95, 97, 98, 633.

§ 1616. Degrees may be conferred. The board and the faculty shall have
power to confer degrees upon all persons who shall have completed the
course of study prescribed by them, and who shall have passed a satisfactory examination in the branches contained in such course, and who possess
[R. C. 1905, § 1112; 1S91, ch. 160, § 14; R. C.
a good moral character.
1899, § 946.]
Tire grants of land accruing to this
§ 1617. Acceptance of land grant.
state by virtue of an act of congress donating public lands for the use and
support of agricultural colleges approved February twenty-second, 1889, is
hereby accepted with all the conditions and provisions in said act contained,
and said lands are herebv set apart for the use and support of the colleges
herein provided for.
[R. C. 1905, § 1113: 1890, ch. 160, § 18; R. C. 1899,
c

049

j

The treasurer of such college shall give a
§ 1618. Bond of treasurer.
in the sum of fifty thousand dollars with at least four sureties to be
approved by the board of trustees of such college, conditioned for the faithful
[R. C. 1905,
accounting of all monevs received by him as such treasurer.
% 1114; 1891, ch. 7, § 5,: R. C. 1895, § 950.]
bond
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§ 1619. Experiment station. The agricultural experiment station heretofore established in connection with the agricultural college is continued and
the same shall be under the direction of the board of trustees of such college,
for the purpose of conducting experiments in agriculture according to the provisions of section 1 of the act of congress approved March second, 1887,
entitled "An act to establish agricultural experiment stations in connection
with the colleges established in the several states under the provisions of an
act approved July second, 1862, and of the acts supplementary thereto."
[R. 0. 1905, § 1115; 1890, ch. 160, §16; R. C. 1895, § 947.
§ 1620. Legislative assent to grant by corgress. The absent of the legislative assembly is hereby given in pursuance of the requirements of section 9
of said act of congress, approved March second, 1887, to the grant of money
therein made and to the establishing of an experiment station in accordance
with section 1 of said last mentioned act, and assent is hereby given to
carry out the provisions of said act. [R. C. 1905, § 1116; 1890. ch. 160, § 17;
R. C. 1899, § 948.]
§ 1621. Appropriation. There is hereby appropriated annually out of any
money in the state treasury, not otherwise appropriated, the sum of five
thousand dollars for state support and maintenance of the agricultural experiment station at Fargo, and it shall be the duty of the board of trustees of
the North Dakota agricultural college to set apart annually this sum for
the expenses of maintaining the sub-experiment station at Edgeley, for
erecting suitable buildings thereon, and for making such investigations ami
experiments as may be deemed necessary for the solution of agricultural,
horticultural and other problems peculiar to districts of the state where the
soil and climatic conditions difl'er from those of that portion of the state
known as the Red River Valley. [R. C. 1905, § 1117; 1903, ch. 10.]
§ 1622. Annual appropriation for enforcing pure food and drug laws. There
is hereby appropriated annually out of any money in the state treasury, not
otherwise appropriated, the sum of ten thousand dollars to the North Dakota
government agricultural experiment station at Fargo, the same to be used
for the further and better enforcement of the food law, the drug laws,
formaldehyde and paris green laws, the paint laws, and such other enacted
food or drug laws as the said station may be charged with the enforcement
of by acts of the legislative assembly, and also for the dissemination of
information through bulletins and reports, which the said station is hereby
authorized to publish from time to time setting forth the results of such
analyses and investigations as are of interest to the people of the state and
which are made under authority of the several acts hereinbefore named.
The sum herein named shall be paid in equal semi-annual installments to
the treasurer of the board of trustees of said station, upon the order of the
state auditor, who is hereby directed to draw his order for the same; provided, that of the amount herein appropriated there shall be paid to Prof.
E. F. Ladd, state pure food commissioner, in addition to any sum or sums
he may from time to time receive as salary from the agricultural college, so
long as he shall continue to fill said position, the sum of five hundred dollars
annually, to be paid him quarterly. [1907, ch. 198.]
§ 1623. Appropriation for various purposes. There is hereby annually appropriated out of any money in the state treasury, not otherwise appropriated, the sum of twelve thousand dollars, to be paid quarterly to the treasurer
of the North Dakota Agricultural College in April, July, October and January of each year upon the order of the state auditor, who is hereby directed
to draw order for the same for the use of the erovernment experiment station
at Fargo for the purpose of continuing the twelve demonstration farms now
located at Sanborn, Bismarck, New Salem, Beach, Carrington, Flaxton, Page.
88S
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Bathgate, Larimore, Lakota, Granville and Ross respectively, and for the
establishment of not less than six nor more than twelve additional demonstration farms, to be located by the director of the government experiment
station in- counties that are not already provided with a demonstration farm;
provided that each demonstration farm hereafter located shall not be more
than three miles from a railway depot where at least one passenger train
stops each way each day, and on land that shall have been leased to the
state of North Dakota for a period of not less than ten years; provided, further, that should any of the twelve demonstration farms heretofore leased
and operated refuse, after their present lease shall have expired, to enter
into a ten year b ase as provided for in this section, then the said government experiment station, through its director, shall be authorized to effect
a lease with some other farmer, but within the same county if possible; provided, further, that two thousand dollars of the amount hereby annually
appropriated shall be set aside for the sole purpose of installing and conducting demonstration farms at or near the village of MeLeod, North Dakota,
for making additional experiments with cereals, root crops and tree culture
and for making experiments in the manufacture of denatured alcohol from
by-products of the farm; for publishing the annual report of the demonstration farms and of the experiment stat ion cLTl d for printing additional popular,
press and scientific bulletins; for complying with the provisions of the pure
paint law, paris green law, and formaldehyde law now on the statute books,
and for making analyses of fertilizers and stock foods and for other experimental purposes. [1909, ch. 28; 1907, ch. 123.]
Further appropriation wan vetoed in Laws 1911, cli. 18, p. 508.
1 lie foregoing section l<i23 evidently supersedes Laws 1907, eh. 123.
,

:»

§ 1624. Further appropriation for various purposes. There is hereby appropriated annually out of any moneys in the state treasury not otherwise appropriated the sum of twelve thousand ($12,000) dollars to the North Dakota
government agricultural experiment station at Fargo for the enforcement of
the feeding stuffs, fertilizers, beverage and sanitary inspection laws, and such
other enacted inspection laws as the food commissioner of this state may be
authorized to enforce by the acts of the legislative assembly, and for the
making of such investigations as are necessary for the gaining of information
under the provisions of such laws, and also for the dissemination of information through bulletins and reports which said station is hereby authorized
to publish from time to time, setting forth such information as may be of
interest to the people of the state and which is gained under the authority
of the several acts hereinbefore named, or which experiments are instituted
for the purpose of gaining information upon which to base conclusions for
better enforcing the provisions of such laws. The sum herein named shall
be paid in equal semi-annual installments to the treasurer of the board of
trusiees of said station upon order of the state auditor, who is hereby directed
to draw his order for the same.
[1911, ch. 24.]
Fee sections 2918, 2920.

§ 1625. Wheat experiments. Agricultural college makes tests. It shall be
the duty of the North Dakota government agricultural experiment station at
Kargo to conduct experiments and determine the comparative milling values
of the different grades and kinds of cereals and baking tests of the flours
made therefrom. Such tests, as far as possible, shall be made from the
products gTown on soils in North Dakota which have been analyzed and tested
anil reported on by the geological survey branch of said government agricultural experiment station. A record shall be kept and published of the
different kinds and grades of cereals received and by whom graded, the name
of the person from whom received, with address, the nature of the soil, previous
cropping and number of years which the land has been cropped. No cereals
881
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shall be tested if the same cannot be identified and reported on as hereinbefore mentioned. The result of the chemical analysis of each sample shall
be kept, which shall show the total weight of the sample, total weight of
Hour, total weight of feed, total weight recovered and per cent of flour also
data as to the moisture and proteids in the different grades of cereals, and
analysis of the flour or other product made from the different kinds and
grades of cereals and the yield and quality of bread or other product made
from the same. In addition to such information it shall be the duty of the
Baid North Dakota government agricultural experiment station to obtain,
tabulate and publish such other and further information in relation to the
comparative values of the different kinds and grades of cereals and products
made therefrom as shall be of value to the residents of this state. [1909,
;

eh. 116, § 1.]

§ 1626. Appropriation for testing cereals and flours. For the purpose of
carrying out the provisions of this act [sections 1625, 1626], there is hereby
appropriated the sum of five thousand dollars, or so much thereof as is
necessary, out of any money in the state treasury not otherwise appropriated,
to the North Dakota government agricultural experiment station at Fargo,
the said money to be used in the further equipping of the experimental
flour mill, adding room for storing and testing cereals, for the purchase of
samples, for the expense of collecting samples, and the gathering of information regarding the property of cereals and for employing competent investigators. [1909, ch. 116, § 2.]
There is hereby appropriated the
§ 1626a. Appropriation for building.
sum of six thousand dollars, or so much thereof as may be necessary, out of
any moneys in the state treasury not otherwise appropriated, for the purpose
of erecting a building at the agricultural college grounds in which to conduct
experiments to determine the comparative milling values of the different
grades of wheat and to install therein the necessary machinery and fixtures.
[1907, ch. 16, § 1.]
§ 1626b. Appropriation for maintenance of plant. There is hereby annually
appropriated the sum of five hundred dollars, or so much thereof as may be
necessary, out of any moneys in the state treasury not otherwise appropriated, for the purpose of maintaining the plant and conducting the experiments
provided for in section 1626a. [1907, ch. 16, § 2.]
§ 1627. Experiment station created and established at Dickinson. Members
of board. There is hereby created and established an agricultural and grass
experiment station to be located at or near Dickinson in Stark county, in
connection with the North Dakota agricultural college at Fargo and under
the direction of the board of directors of said college, and one additional
member to be appointed by the governor by and with the advice and consent of the senate, whose term of office shall be for four years from and after
the date of his appointment and until his successor shall be appointed and
qualified, and who shall receive for his services the sum of three dollars per
day for each day employed under the direction of said board, or in attending
its meetings, and five cents for each mile actually and necessarily traveled
in connection therewith; provided, however, that said member's authority
on said board shall be limited to the consideration of matters affecting the
sub-station provided for in this article. [R. C. 1905, § 1119; 1905, ch. 21, § 1.]
§ 1628. Experiments with grasses, forage and agricultural products. Experiments undertaken, when. It shall be the duty of said board, as constituted
herein, at said station, to make experiments with native and other grasses
and forage products as well as other agricultural products of the soil, with
a view of improving and enlarging the supply of forage of said district and
extending and increasing the agricultural products thereof; provided, that
such experiments shall not be undertaken nor said station established unless
a suitable area of land not less than one hundred sixty acres within two miles
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of the city of Dickinson shall be donated free of charge, by warranty deed
to the state of North Dakota. There is hereby appropriated out of the funds
of the state treasury not otherwise appropriated the sum of ten thousand
dollars for the purpose of establishing said station and conducting said
experiments, as provided herein and for no other purpose. [R. C. 1905, § 1120
1905, ch. 21, §§ 2, 3.]
§ 1629. Experiment station created and established at Williston. Members
of board. There is hereby created and established an irrigation and dry farming experiment station, to be located at or near Williston, in Williams county,
in connection with the North Dakota agricultural college at Fargo, and
under the direction of a board composed of the board of directors of said
college, and one additional member to be appointed by the governor, by and
with the consent of the senate, whose term of office shall be for four years
from and after the date of his appointment and until his successor shall have
been appointed and shall qualify, and who shall receive for his services the
sum of three dollars per day for each day employed under the direction of
said board, or in attending its meetings, and five cents for each mile actually
and necessarily traveled in connection therewith; provided, however, that
said member's authority on said board shall be limited to the consideration
[1907,
of matters affecting the experiment station provided for in this act.
ch. 122, § 1.1
§ 1630. Duty of board to make experiments with grasses, forage and other
agricultural products. Station not to be established or experiments undertaken
unless suitable land is donated. It shall be the duty of said board, as constituted herein, to make experiments at said station, through both irrigation
and dry farming methods, with native and other forage plants, fruit trees,
grains and grasses and other agricultural products with a view of improving
and enlarging the supply of forage plants, fruit trees, grains, grasses and other
agricultural products of said district provided, that such station shall not be
established nor such experiments undertaken unless a suitable tract of land
containing not less than one hundred and sixty acres within two miles of the
city of Williston shall be donated free of charge, by warranty deed to the
state of North Dakota.
[1907, ch. 122, § 2.J
§ 1631. Appropriation. There is hereby appropriated out of the funds of
the state treasury not otherwise appropriated the sum of four thousand dollars
for the purpose of establishing said station, and three thousand dollars per
annum hereafter for conducting said experiments, as provided in this act and
for no other purpose. [1907, ch. 122, § 3.1
§ 1632. Further appropriation for Williston experiment station. The sum
of five hundred dollars is hereby appropriated for each of the years 1909,
1910, 1911, 1912, 1913, 1914, 1915, 1916, 1917 and 1918, out of any money
in the state treasury not otherwise appropriated, for the Williston experiment
station, at Williston, Williams county, for the payment of the charges for
water for irrigation, including construction, operation and maintenance
charges.
[1909. ch. 23.]
Thoie is
Management.
§ 1633. Establishment of experiment station.
hereby created and established an agricultural and grass experiment station,
to be located at or near Hannah or Langdon, in Cavalier county in connection
with the North Dakota agricultural college at Fargo, and under the direction
of the board of directors of said college, and one additional member to be
appointed by the governor, by and with the advice and consent of the senate,
whose term of office shall be for four years from and after the date of his
appointment and until his successor shall be appointed and qualified, and who
shall receive for his services the sum of three dollars per day for each day
employed under the direction of said board, or in attending its meetings, and
ten cents for each mile actually and necessarily traveled in connection there;

;

with.

[1907, ch. 120, § 1.]
25
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It shall be the duty of said board as
§ 1634. Experiments to be made.
constituted herein at said station to make experiments with native and other
grasses and forage products as well as other agricultural products of the
soil, with a view of improving and enlarging the supply of forage of said
district and extending and increasing the agricultural products thereof; provided, that such experiments shall not be undertaken nor said station established unless a suitable area of land not less than one hundred sixty acres
within two miles of the village of Hannah or the city of Langdon shall be
donated free of charge, by warranty deed to the state of North Dakota.
[1907, ch. 120, § 2.)
There is hereby appropriated out of the funds
§ 1634a. Appropriation.
of the state treasury not otherwise appropriated the sum of ten thousand
dollars for the purpose of establishing said station and conducting said experiments, as provided in this act [sections 1633-1 634a], and for no other
pin-pose.
[1907, ch. 120, § 3.]
§ 1635. Sub-experiment stations. How governed. Each of the sub-experiment stations located at Dickinson, Williston and Langdon, and such other
agricultural sub-experiment stations as may hereafter be established by law.

shall be operated in connection with the North Dakota government experiment
station at Fargo and under the exclusive management and control of the

board of trustees of the agricultural college, as provided for in sections 1101
and 1102 of the Revised Codes of 1905 [sections 1605, 1606 herein], and as
provided for in the several acts establishing said sub-stations, except as herein
amended. [1909, eh. 117, § 1.]
§ 1636. Duty of superintendents. It shall be the duty of the superintendent
of each of said sub-experiment stations to make an annual report to the board
of trustees on or before the first day of January of each year. Said report
shall set forth in detail the investigations and experiments made during
the year, together with recommendations for the welfare of the sub-experiment
station said report shall be printed in such numbers as the board may direct
and the expense thereof shall be charged to the sub-station making such report
provided, however, the director of the government experiment station may
require of the superintendent of each of said sub-experiment stations a summarized statement setting forth the condition of the sub-experiment station
in his charge and an outline of the work accomplished during the preceding
;

biennial period, for said director's biennial report.
1909, ch. 117, § 2.]
§ 1C37. Report biennially. The superintendents of all sub-experiment stations shall make a biennial report to the president of the agricultural college
before the last Monday of October next preceding each biennial session of the
legislative assembly.
Such report shall show the financial condition of the
sub-stations, how all moneys have been expended, and the results of the experiments carried on. This report shall be kept separate and included by the
board of trustees of the agricultural college with their biennial report to the
governor. [1907, eh. 121.]
§ 1638. Appropriation. There is hereby annually appropriated out of any
moneys in the state treasury not otherwise appropriated the sum of fifteen
thousand dollars to be paid quarterly to the treasurer of the North Dakota
agricultural college on the first days of April, July. October and January of
each year, upon the order of the state auditor, who is hereby directed to
draw his order for the same for the use of the government experiment station
at Fargo and it shall be the duty of the board of trustees of the North Dakota
agricultural college to set apart annually this sum for the support and maintenance of the sub-experiment stations located at Dickinson, Williston and
Langdon said fifteen thousand dollars to be divided as follows: Five thousand
dollars annually for the support and maintenance of the Dickinson sub-experiment station five thousand dollars annually for the support and maintenance
of the Williston sub-experiment station; and five thousand dollars annually
1

;

:
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for the support and maintenance of the Langdon sub-experiment station.
[1909, ch. 117, § 3.]
§ 1639. Experiment station near Harvey created. There is hereby created
and established a state agricultural experiment station to be located at or
near the city of Harvey, in Wells county, in connection with the North Dakota
agricultural college atFargo, and under the direction of the board of directors
of said college. [1909, ch. Ill, § 1.]
§ 1640. Experiments to be made. It shall be the duty of said board of
directors at said station to make experiments with native and other grasses
and forage product, as well as other agricultural products of the soil, with a
view of improving and enlarging the supply of forage of the surrounding
district and extending and increasing the agricultural products thereof; pro
vided, that said experiments shall not be undertaken, nor said station established, unless a suitable area of land, not less than one hundred and sixty
acres within two miles of the city of Harvey shall be donated free of charge by

warranty deed to the state of North Dakota. [1909, ch. Ill, § 2.]
§ 164i. Experiment station near Mandan created. There is hereby created
and established an agricultural, grass and tree experiment station, to be located on the grounds of the state reform school, and to be operated in connection with the North Dakota agricultural college at Fargo, and under the
direction of the board of directors of said college.
[1009, ch. 112, § 1.]
§ 1C42. Experiments to be made. It shall be the duty of said board, as
with native grasses,
experiments
make
herein,
said
station,
to
constituted
at
forage products, other grasses, agricultural products of the soil, trees, etc.,
both under irrigation and the so-called dry farming with a view to improving and enlarging the supply of forage of said district and extending and
increasing the agricultural products thereof; provided, that all necessary
labor in connection with said experiment station, except the services of an
expert, shall be performed by the boys of said reform school under the super
vision of the officers of said school and all surplus products of said experiment station shall apply on the maintenance of said reform school. [U'09,
ch. 112. § 2.]

§ 1C43. Experiment station near Hettinger created. There is hereby created
and established a state agricultural experiment station to be located at or
near the village of Hettinger, in Adams county, in connection with the North
Dakota agricultural college at Fargo, and under the direction of the board

of divee'ors of said college. [1909. ch. 115, § 1.]
§ 1641. Object of. Donation required. It shall be the duty of said board
of directors at said station to make experiments with native and other grasses
and forage product, as well as other agricultural products of the soil, with a
view of improving and enlarging the supply of forage of the surrounding
district, and extending and increasing the agricultural products thereof; provided, that said experiments shall not be undertaken, nor said station established, unless a suitable area of land, not less than one hundred sixty acres
within two miles of said village of Hettinger, shall be donated free of charge
by warranty deed to the state of North Dakota. There is hereby appropriated
out of the funds of the state treasury not otherwise appropriated, the sum of
ten thousand dollars for the purpose of establishing said station and conducting said experiments. [1909, ch. 115, §§ 2, 3.]
§ 1645. Mining experiment sub-station created. In order to promote the
development of the mining interests, particularly with reference to the best
methods of mining and utilizing lignite coal and clays, and to give the most
practical service to that portion of the state in which these resources exist.
There is hereby created and established a mining experiment station, to be
located at such a place as may seem best suited for the purpose herein men
rioned and in accordance with the provisions of this act [sections 1615-1648;
Said mining experiment station shall be a sub-station in connection with the
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state school of mines at the state university and under the direction of the
board of trustees of said institution. [1909, ch. 168, § 1.]
§ 1646. Purposes of station. Bulletins issued. The purpose of this mining
experiment station shall be to aid in developing the mineral resources of the
state, particularly the coal and clays. Actual mining and treatment of coal,
clays and other mineral resources shall be conducted at this sub-station and
a variety of experiments shall be carried on to determine the most scientific
and best methods of mining, timbering and ventilating and preparing lignite
coal and other products for the market. Special attention shall be paid to
the study of prevention of losses and accidents in mining, to securing the
most intelligent conservation, use and development of the mining resources
of the state, to make more safe the work of mining and to render mining
property more productive, in short to carry on such practical mining experiments as will promote the general welfare of the mining industry. At this
station the students of the school of mines shall be instructed during some
portion of the year as to the best methods of mining and handling lignite coal,
clays, etc.
The best and most scientific methods of mining shall be investigated, and so far as possible, actually carried on at this station, and whenever practicable, an opportunity shall be afforded for mine owners and workers
to secure information and instruction in the most improved methods of
developing and operating coal and other mines, applicable to this state. Bulletins shall be Issued from time to time, giving detailed information of the
experiments conducted, the results achieved, and advise as to the best methods
of mining and utilizing the coal and other mineral resources of the state.
[1909. ch. 168, § 2.]
The work of this station shall be under
§ 1647. Under whose control.
the general direction of the board of trustees of the state university and
school of mines, and under the immediate charge of the dean of the school
of mines.
All receipts and expenditures shall be under the direction of the
board of trustees.
Coal and products of this station which are not needed
for the work of the station may be turned over to the university or any other
state institution at the cost of production, but the production of coal or any
other material shall be only incidental to the experimental work of the station.
[1909, eh. 168, § 3.]
This experimental sub-station shall be located on a
§ 1648. Location.
tract of at least eighty acres of land at or near Hebron, Morton county, and
underlaid by a workable vein of lignite coal, the location to be as accessible
as possible and consistent with the necessary operations of such station, due
consideration being given to nearness and accessibility of deposits of clays
and other mineral resources of the state. In case such suitable location can
be secured on lands owned by any of the state institutions or the common
schools of the state, one hundred and sixty acres of such lands shall be trans-

ferred to the school of mines by the board of university and school lands and
an equal amount of land now owned by the school of mines and of equal
appraised value shall be transferred by such board of university and school
lands to replace the land hereby transferred to such school of mines. If suitable land cannot be thus secured, a tract of at least eighty acres may be
purchased, if necessary, by the board of trustees of the state university and

•

[1909, ch. 168, § 4.]
school of mines.
In order to properly provide for the work being
§'1649. Appropriation.
done in the experimentation and testing of the state's mineral and allied
industrial resources at the mining experimental station at the school of mines
and the mining sub-station at Hebron, Morton county, and in accordance with
the laws establishing the same (chapter 236, Laws of 1907 [section 1573
herein], entitled, an act to foster the development of mineral and allied
industries by providing experimentation, encouragement, publicity and practical tests under the direction of the school of mines; and chapter 168, Laws
3S8
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of 1909 [sections 1645-1648], entitled, an act creating and establishing a
mining experiment sub-station under the direction of the state school of
mines at the University of North Dakota and providing for its management),
and to provide the necessary equipment and permanent improvements for
carrying forward the work, there is hereby appropriated for the biennial
period of 1911 and 1912, out of any money in the state treasury not otherwise
appropriated, the sum of twenty-five thousand dollars to be paid quarterly
of each year to the treasurer of the university for the school of mines experimental station and sub-station, in April, July, October and January of each
year, upon the order of the state auditor, who is hereby directed to draw
orders for the proper amounts at the times specified.
At least one-half of this amount shall be expended upon the sub-station at
Hebron, Morton county.
Provided, however, that no more than one-fourth of the money hereby
appropriated shall be expended upon or at the sub-station at Hebron in Morton
county, North Dakota, until the process or formula used in the manufacturing
of briquettes at said sub-station at Hebron is patented in the name of the
inventor and duly assigned to the governor of North Dakota as trustee for
the benefit oi the people of the state; and provided, further, that all discoveries of utility in experimentation and testing of state minerals or allied
industrial resources at the mining experimental station, the school of mines,
and the mining sub-station at Hebron in Morton county, North Dakota, shall
be patented in the name of the inventor and duly assigned to the governor
of North Dakota as trustee for the benefit of the people of the state.
And
it is hereby made the duty of the dean of said school of mines and the said
sub-station at Hebron and the professors connected therewith, and any person
or persons in the employ of said school of mines or experimental stations,
to report such discoveries and to make proper application for patent therefor,
and to duly assign the patent, when obtained, to the governor of North
Dakota as said trustee. Any costs and expenses incurred in securing patents
The provisions
shall be paid out of the appropriation herein provided for.
hereof do not apply to discoveries that are not patentable.
[1911, ch. 18.]
It will bo observed tliat the latter part of the foregoing appropriation provision i»
legislation of a permanent character.

Auticle

6.

— Public

Health Laboratory.

§ 1650. Laboratory established. There is hereby established a public health
laboratory.
Such laboratory shall be established at the state university and
school of mines.
It shall be under the control and regulation of the trustees
of the university and the professor of bacteriology and pathology at the state
university shall be the director of said laboratory.
[1907, ch. 238, § 1.]
It shall be the duty of the director
§ 1651. Director makes examinations.
of said laboratory to make bacteriological examinations of bodily secretions
and excretions, waters and foods, and make preparations and examinations
of pathological tissues submitted by the state superintendent of public health,
or by any county [superintendent] of public health, or by any regularly
These analyses and preparations* shall
licensed physician of North Dakota.
be made and the results furnished as expeditiously and promptly as the
nature of the work and the equipment of the laboratory permits.
[1907,
ch. 238. § 2.]
colbe
to
shall
cause
The board of trustees
§ 1652. Statistics collected.
lected and tabulated such sanitary statistics, and shall cause to be ascertained
by research work such methods as will lead to the improvement of the sanitation of the various parts of the state.
[1907, ch. 238, § 3.]
It shall be the duty of the said board to
§ 1653. Specimens preserved.
cause pfoper 'Specimens of bacteriological and pathological material discovered
or examined in the work of said laboratory to be skillfully prepared, secured,
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labeled and preserved for public inspection free of cost in the university of
North Dakota in rooms convenient of access and properly furnished and in
charge of a proper scientific curator.
[1907, ch. 238, § 4.J

The direetor of said laboratory shall
§ 1C54. Director issues bullet.ns.
cause to be issued from time to time, bulletins and reports setting forth
the results of the sanitary and pathological work done in such laboratory.
The substance of these bulletins and reports, embodying all useful and
important information resulting from the work carried on in such laboratory
each year, shall be incorporated in an annual report to the governor, who shall
lay the same before the legislative assembly.
[1907, ch. 236, § 5.]
•*

l«»
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The professor of bacteriology and pathology in
§ 1655. Who director.
the medical college of the state university shall be the director of the public
health laboratory and. shall be ex-offieio the state bacteriologist.
[1907,
ch. 238, § 6.]

For the purpose of meeting the necessary expenses
§ 1656. Appropriation.
in the conduct of the public health laboratory in the medical department
of the state university and school of mines at Grand Forks, and of its branches
now established at liistnarck and at Minot, there is hereby annually, and
commencing January first, 1911, appropriated out of the state treasury from
any moneys not otherwise appropriated, the sum of ten thousand dollars,
or so much thereof as may be necessary, subject to the control and regulations
of the board of trustees of the state university and school of mines.
[1911,
ch. 15; 1907, ch. 26, § 1.]
Article

7.

— Serum

Institute.

§ 1657. Institute established. There is hereby established a serum institute.
Said institute shall be established at the state agricultural college and experiment station and shall be under the control and regulation of the trustees of
the state agricultural college and experiment station and the professor of
veterinary science of the agricultural college shall be the director of the said

serum

institute.
[1909, ch. 60, § 1.]
It shall be the duty of the director of said
§ 1658. Duty of director.
institute to manufacture or cause to be manufactured vaccines, sera and
other agents for the prevention, eradication, cure and control of tuberculosis,
glanders, hog-cholera, black-leg and other infectious or contagious diseases.
[1909. eh. 60, § 2.]
It shall be furthermore the duty of the
§ 1659. Serum to be d'stributed.
director of said institute to distribute or cause to be distributed to citizens,
residents of the state of North Dakota, free of charge, said vaccines, sera and
other agents upon application, showing evidence that the issue of said vaccines,
sera aud other agents is warranted by existing conditions, and upon such
conditions as mav be prescribed by the live stock sanitary board.
[1909,
ch. 60, § 3.]
It shall be unlawful for any one receiving
§ 16G0. Serum must not be sold.
said vaccines, sera and other agents issued by the state serum institute, to
sell or offer for sale said vaccines, sera and other agents and a failure to
observe these provisions shall be deemed a misdemeanor and on conviction
shall be punished by a fine of not less than twenty-five dollars and not
exceeding one hundred dollars.
[1909, ch. 60, § 4.]
There is hereby appropriated out of any money in
§ 1661. Appropriation.
the state treasury, not otherwise appropriated, the sum of three thousand
dollars per annum to be paid quarterly to the treasurer of the state agricultural college and experiment station, on the first days of April, July, October
and January of each year, upon the order of the state auditor, who is hereby
dirceted to draw his order for the same for the use of the serum institute as
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herein provided for the purpose of paying the expenses incurred by said
serum institute, subject to the control and regulation of the board of trustees
of the state agricultural college.
[1909, ch. 60, § 5.]

Article

8.

Agricultural and Geological Survey.

The board of trustees of
§ 1662. Agricultural college board co-operate.
the agricultural college of the state of North Dakota is hereby authorized
to co-operate with the directors of the United States federal surveys and
to accept the co-operation of the United States with this state in executing
a topographic, economic and agricultural survey and map of North Dakota,
which is hereby authorized to be made; and the said board of trustees shall
have the power to arrange with said directors, or other authorized representatives of the United States government surveys, concerning the details of
said work, the methods of its execution, and the order in part of time in
which these surveys and maps of the different parts of the state shall be
completed; provided, that the said directors of the United States government
survey, thus co-operating with the state of North Dakota, shall agree to
expend on the part of the United States upon said work a sum equal to that
appropriated by the state of North Dakota for that purpose.
[R. C. 1905,
§ 1121; 1901, ch. 8, § 1.]
In arranging the details hereto§ 1663. Maps uniform with U. S. maps.
fore referred to, it is expected that the topographic maps resulting from this
survey shall be similar in general design to the Fargo and Casselton sheets
already made by the United States geological survey, that they shall show the
location of all roads, railroads, streams, lakes and rivers, and shall contain
certain lines showing the elevation and depression for every twenty feet of
vertical interval of the surface of the county; and that the resulting maps
shall recognize the co-operation of the state of North Dakota.
[R. C. 1905,
§ 1122; 1901, ch. 8, § 2.]
Following the completion of the topo§ 1664. Make an economic survey.
graphic maps, or as rapidly as deemed expedient, an economic survey shall
be made, including a complete account of all economic resources of agricultural importance, including the character and value of soil for agricultural
purposes, the nature and extent of water supplies, both surface and artesian,
together with the analysis of soils, waters, etc., including also the collecting
and tabulating of meteorological data necessary in explaining climatic variations, and such other investigations as naturally belong to an economic survey.
[R. C. 1905, § 1123; 1901, ch. 8, § 3.]
It shall be the duty of the
§ 1665. State director to collect samples.
state director of this survey to collect or cause to be collected samples of all
rocks, soils, coals, clays, minerals, fossils, plants, woods, skins and skeletons
of native animals, and such other products of economic or scientific interest
discovered during this survey, which, properly secured and labeled, shall be
placed on exhibition in the museum of the North Dakota agricultural college.
[R. C. 1905, § 1124; 1901, ch. 8, § 4.1
The state director of this survey shall
§ 1666. Arrange to publish maps.
arrange with the directors of the government surveys for the publication of
economic maps resulting from this survey, which shall be similar in design
to, and uniform with the publication now made by these surveys, accompanied by written description of the formations and economic resources,
which shall constitute a report, embodying and setting forth all useful infor[R. C. 1905, § 1125; 1901,
mation developed during these investigations.
ch.

.

8. § 5.]

There shall be published from time to time, ns
§ 1667. Publish reports.
bulletins of the North Dakota experiment station, preliminary reports of th-s
survey, as the work progresses, showing the results of the survey nml investigations conducted, together with preliminary maps, showing the areas covered,
3'Jl
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and these preliminary reports shall be sent gratis to all citizens of North
Dakota making application. [R. C. 1905, § 1126; 1901, ch. 8, § 6.]
§ 1668. Biennial report to governor. It shall be the duty of the said hoard
of trustees, through the state director of this survey, to make on or before
the second Tuesday of December of each year, immediately preceding the
regular sessions of the legislative assembly of North Dakota, a biennial report
to the governor, showing the progress of the survey, accompanied by copies of
the maps completed and results accomplished, together with a report of all
moneys received and expended and the governor shall lay this report before
the legislative assembly. [R. C. 1905, § 1127 1901, eh. 8, § 7.]
As to report* to the governor, see sections 95, 97, 9S, 633.
The professor of geology of the North Dakota
§ 1669. State director.
agricultural college shall act, under the direction of the board of trustees
of said institution, as state director of this survey. [R. C. 1905, § 1128; 1901,
;

ch. 8, § 8.]

There is hereby appropriated out of the money
§ 1670. Appropriation,
of the state treasury, not otherwise appropriated, the sum of one thousand
dollars annually, which shall be paid by the state treasurer upon a draft
from the secretary of the board of trustees, having in control this survey.
[R. C. 1905, § 1129; 1901, ch. 8, § 9; 1903, ch. 13.]
An amendment to tins section was vetoed. Laws 1913, ch. 294. p. 459.
§ 1671. Name. This survey shall be known as the Agricultural College
survey of North Dakota. [R. C. 1905, § 1130; 1901, ch. 8, § 10.]
§ 1672. Not conflicting. This act is not to be construed as conflicting in
any manner with or repealing the geological survey of North Dakota already
established at the state university.
[R. C. 1905, § 1131; 1901. ch. 8, § 11.]
§ 1673. Belong to the state. Any lands belonging to the state, or lands
known as school lands and public institution lands, in which is discovered
any valuable deposit of coal or minerals of any kind, clay, gravel or stone
shall be and remain the property of the state until provision for the sale
or leasing thereof is especially provided for by law. [R. C. 1905, § 1132 1901,
;

ch.

§ 12.]

Article 9.— School op Forestry.

A

state school of forestry, to be known
§ 1674. Object of school of forestry.
as the North Dakota school of forestry, is located at Bottineau, in the county
of Bottineau, state of North Dakota, by virtue of the vote taken thereon according to law. The object of the school of forestry shall be to furnish the
instruction and training contemplated in an agricultural high school, emphasizing those subjects that have a direct bearing on forestry and horticulture.
[1907, ch. 100; R. C. 1905, § 1231; 1897, ch. 129; R. C. 1899, § 1020g.]
The said school shall be under the direction of a
§ 1675. Management.
board of directors, and shall be governed and supported as hereinafter provided. The board of directors shall consist of three members, to be appointed
by the governor with the consent and advice of the senate, two of whom
shall be appointed for the term of two years and one for a term of four years.
Thereafter and at each biennial session of the legislative assembly, and on
or before the third Monday in February during each session there shall
be nominated by the governor, and by and with the advice and consent of
the senate, appointed for the term of four years, commencing on the first
Tuesday in April following such appointment, directors to fill vacancies occurring by the expiration of the term of office of those previously appointed.
The governor shall have power to fill all vacancies in said board which may
occur when the legislative assembly is not in session, and the members of
said board shall hold office until their successors are appointed and qualified
as provided by this article provided, further, that in all cases where the
governor has made an appointment to fill a vacancy when the legislative
assembly is not in session the term of office of the director or directors so
;
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appointed shall expire on the first Tuesday in April following the next session
of the legislative assembly.
[R. C. 1905, § 1232; 1897, ch. 129; R. C. 1899.
§ 1020h.]

Oath.
Organization.
The governor shall cause to
§ 1676. Commission.
be issued to each of said directors a commission, which shall be under the
seal of the state. At the first meeting of said board the members thereof
shall take and subscribe the oath of office required of all civil officers of that
state, and shall then proceed to elect a president, secretary and treasurer,
but the treasurer shall not be a member of said board of directors.
majority of said board shall be a quorum for the transaction of business.
The board shall require a bond of its treasurer, and fix the amount thereof.
[R. C. 1905. § 1233; 1897, ch. 129: R. C. 1899, § 1020i.]
Compensation. The board of directors shall hold its
§ 1677. Meetings.
meetings at Bottineau and fix the time of holding the same; provided, there
shall not exceed three regular meetings in each year.
The members shall
receive as compensation for their services three dollars per day for each
day employed, and all traveling expenses necessarily incurred therein, which
sum shall be paid out of the state treasury upon vouchers of said board duly
certified by the president and secretary thereof, which sum is hereby appropriated therefor. The president of said board shall have power to call special
meetings whenever in his judgment it becomes necessary. [R. C. 1905, § 1234;
1897, ch. 129; R. C. 1899, § 1020 j.]
See appropriation and regulation for payment of the same in section 653g.
§ 1678. Accounts, how audited. The board shall audit all accounts against
the funds appropriated by the legislative assembly of the state of North
Dakota, or held by the state for the use of the school of forestry, and the
state auditor shall issue his warrants upon the state treasurer for the amount
of all accounts which shall have been so audited and allowed by the board
of directors and attested by the president and secretary of the same. [R. C.
1905. § 1235; 1897, ch. 129; R. C. 1899, § 1020k.]
The board of directors shall make a report to the gov§ 1679. Report.
ernor on or before the first Monday in December next preceding each biennial
session of the legislative assembly, to be published in the biennial report of
the superintendent of public instruction, in addition to the other publication
as provided by law.
[R. C. 15)05, § 1236; 1897, eh. 129; R. C. 1899, § 10201.]

A

As

to reports to the governor, see sections 95, 97, 93, 633.

Article

10.

— Nurseries,

State Forester.

§ 1679a. State forester. For the promotion of forestry in this state there
is hereby created the office of state forester.
This office shall be filled by the
president of the school of forestry.
He shall have general supervision
of the raising and distribution of seeds and forest tree seedlings as hereinafter provided; shall promote practical forestry; compile and disseminate
information relative thereto, and publish the results of such work by issuing
and distributing bulletins, lecturing before farmers' institutes, associations
and other organizations interested in forestry, and in such other ways as will
most practically reach the public. [1913, ch. 170, § 1.]
§ 1679b. State nursery. There shall be established in connection with the
state school of forestry and under the direction of the state forester a forest
tree nursery for the propagation of seeds and forest tree seedlings which shall
be best adapted to the climatic conditions of this state. For such purpose
the board of trustees of the school of forestry shall set apart a tract of not
less than ten acres of the lands belonging to such school. [1913, ch. 170, § 2.]
§ 1679c. Distribution. Seeds and seedlings from such nursery shall be disfributed to citizens and land owners of this state upon the payment of the
actual cost of transportation from the nursery to the place where the same,
are to be planted. As a condition precedent to such distribution the citizen
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or land owner making application therefor must agree to plant the seeds and
seedlings distributed under the direction of the state forester and in conformity with his instructions.
[1913, eh. 170, § 3.]
§ 1679d. Directions for planting. Assistants. The state forester is hereby
required to furnish to each applicant for seeds or forest tree seedlings, suitable
directions for planting the same, and when requested so to do, shall furnish
skilled assistants to supervise such work and in the event that assistance
is furnished, the applicant therefor shall pay the expense thereof. [Approved

March

eleventh, 1913.]

Article

11.

— School for the Deaf and Dumb.

Laws

1913, ch. 55 [section 243 herein] amending Laws of 1011, ch. 62, | 8, full
uiul govern tin- school for the deaf and dumb, subject only to
the provisions of said act oi 1911, is given to the board of control. The board of trustees for that institution is abolished and the powers of the board are vested in the board
of control in section 244.

In

power

to

manage, control

§ 1180. Location.
stitution at Devils

The school for the deaf and dumb as located by the conLake shall continue to be the institution for the support

and education of the deaf and dumb children of the

[R. C. 1905, § 1133
state.
1890, eh. 161, § 1 1893, ch. 123, § 1 R. C. 1895, § 951.]
shall be under
institution
1681.
Board
of
trustees,
how
appointed.
Such
§
the supervision of a board of trustees consisting of five members, who shall
be appointed by the governor by and with the advice and consent of the
senate.
At each biennial session of the legislative assembly the governor
shall nominate and, by and with the advice and consent of the senate, appoint
for the term of four years, trustees to fill vacancies occurring by the expiration
of the term of office of those previously appointed, and the governor shall
have power to fill all vacancies in the board which occur when the legislative
assembly is not in session, and the members of such board shall hold their
office for the term of four years commencing on the first Tuesday in April
succeeding their appointment, and until their successors are appointed and
qualified, except members appointed to fill vacancies during the recess of the
legislative assembly, which members shall hold only until the first Tuesday
in April succeeding the next regular session of the legislative assembly.
[R. 0.
1905, § 1134; 1890, ch. 161, § 2; 1891, ch. 133, § 2; 1893, ch. 122, § 1; R. C. 1895,
§ 952.1
See note immediately preceding section 1680.
;

;

§ 1682. Organization. Meetings. Such trustees shall meet in the city of
Devils Lake. They shall choose from among their number a president and
secretary, who shall hold office for two years, and until their successors are
appointed and qualified. Three members of the board shall constitute a quorum
for the transaction of business. Such board shall meet annually in the month
of April and as often thereafter as may be deemed necessary for the proper
transaction of business, upon the call of the president or secretary.
[R. C.
1905, § 1135; 1890, ch. 161, § 3; R. C. 1S95, § 953.]
See note immediately preceding scrtion K-SO.

§ 1683. Oath. Duties of officers of board. Each member of the board shall
before entering upon his duties take and subscribe the oath required of other
civil officers, which oath shall be filed in the office of the secretary of state.
The president shall preside at all meetings of the board when present and in
his absence a president pro tempore may be named to perform the duties of
president. The secretary shall keep a correct record of the proceedings of
the board and have charge, in trust for the institution, of all papers and
records of the same. [R. C. 1905, § 1136 1890, ch. 161, § 4 R. C. 1895, § 954.1
;

;

See note Immediately preceding section 16SO.

§ 1684. Board to direct disposition of moneys. The board shall direct the
disposition of all moneys appropriated by the legislative assembly or received
:!94
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from any other source for the

benefit of such institution.
[R. C. 1905, § 1137
1890, ch. 161, § 5; R. C. 1899, § 955.]
See note immediately preceding section 16SO.
Such board shall have general supervision of
§ 1685. Duties of board.
the institution, adopt rules for the government thereof, employ and fix the
salaiies of all employes, provide necessaries for the institution and perform
other duties, not devolving upon the principal, necessary to render it efficient
and to carry out the provisions of this article. [R. C. 1905, § 1138; 1890, ch.
161, § 6; 1893, ch. 123, § 2; R. C. 18 J5, § 956.]
Sec note immediately preceding section 16B0.

§ 1C86. Indebtedness limited. The board shall not create auy indebtedness
against such institution exceeding the amount appropriated by the legislative
assembly for the use thereof. [R. C. 1905, § 1139 1890, ch. 163, § 7 R. C. 1899,
;

3

957.]
bee note immediately preceding section

;

1(>S0.

§ 1087. Compensation of members of board. The members of the board shall
receive as compensation for their services three dollars per day for each clay
employed, and live cents per mile for each mile actually and necessarily
traveled in attending meetings of the board, to be paid out of the state treasury
upon vouchers of the board duly certified by the president and secretary
thereof. [Li. C. 1905, § 1140; 1890, ch. 161, § 8; 1893, ch. 123, § 3 ; R. C. 189 J,
§ U58.J
bee note immediately preceding section

§ 1688. Fee for nonresident children. Deaf and dumb children, not residents oi this state, of suitable age aud capacity, shall be entitled to an education in such school on payment to the state treasurer of the sum of one
hundred and eighty dollars per annum, in advance, but such children shall not
[R. C. 1905, § 1141;
be received to the exclusion of children of this state.
1890, ch. 161, § 9; R. C. 1899, § 959.]
§ 1689. Residents entitled to education free. Each deaf and dumb person,
is a resident of this state, of suitable age and capacity, shall be entitled
[R. C.
to receive an education in such institution at the expense of the state.
1905, § 1142; 1890, ch. 162, § 10; R. C. 1899, § 960.]
When the pupils of such
§ 1600. Accounts for clothing, how collected.
institution are not otherwise provided or supplied with suitable clothing,
they shall be furnished therewith by the principal who shall make out an
account thereof in each case against the parent or the guardian, if the pupil
is a minor, and against the pupil if he has no parent or guardian or if he
has attained the age of majority; which account shall be certified to be correct
by the principal, and when so certified such account shall be presumed correct
in all courts. The principal shall thereupon transmit such account by mail
to the county treasurer of the county from which the pupil so supplied shall
have come and such treasurer shall proceed at once to collect the amount by
suit in the name of his county, if necessary, and pay the same into the state
treasury. The principal shall at the same time remit a duplicate of such
account to the state auditor, who shall credit the same to the account of the
school and charge it to the proper county; provided, that if it shall appear
by the affidavit of three disinterested citizens of the county, not of kin to the
pupil, that such pupil or his parents would be unreasonably oppressed by such
suit, then such treasurer shall not commence such action, but shall credit the
same to the state on his books and report the amount of such account to the
board of county commissioners of his county, which board shall levy a sufficient
tax to pay the same to the state and cause the same to be paid into the state
treasury. [R. C. 1905, § 1143; 1890, ch. 161, § 12; R. C. 1899, § 962.]
§ 1691. Transportation of indigent persons, how paid. The board of county
commissioners shall order to be paid the expenses of transportation to and
from such institution of any indigent deaf and dumb children entitled to
admission thereto, and they shall, at the time of levying other taxes, h vy a

who

;
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In order to avoid long deU.y
the institution, the principal

tax sufficient to reimburse the county therefor.
in transporting indigent children to and from
may, upon correspondence with the auditor of such county, pay such transportation and forward to such county auditor an itemized statement of the
expenses. The board of county commissioners shall order the county treasurer
to draw his warrants for such amount in favor of the principal of the institu[R. C. 1905,
tion, who shall account for such money as provided by law.
§ 1144; 1890, ch. 161, § 13; 1893. ch. 123, § 4; R. C. 1895, § 963.]
§ 1C92. Faculty. Duties of principal. The officers of the institution shall
be a principal and a matron. The principal shall be a capable person, skilled
in the sign language and all the methods in use in educating the deaf, and
shall have knowledge of the wants and requirements of the deaf in their
proper training and instruction. The principal and matron must reside at the
institution. The principal shall receive a salary of not less than fifteen hundred dollars per annum. The principal shall annually make to the board
of trustees a written report stating in full the true condition of the educational, the domestic and the industrial departments of the institution and his
action and proceedings therein, which report shall be embraced in the report
of the trustees to the governor. He shall keep and have charge of all necessary records and registers of each department and have the supervision of
teachers, pupils and servants and perform such other duties as the board
may require. He may recommend and with the approval of the board employ
all assistants needed therein.
He shall have special charge of the male pupils,
out of school hours, and shall furnish them with employment about the premises or in some trade to which they are adapted when such trades have been
organized and established at the institution by the trustees and provision for
their maintenance made by the legislative assembly. The proceeds and products arising from the labor and employment of the- pupils shall inure to the
use and benefit of the institution.
[R. C. 1905, § 1145; 1890, ch. 161, § 14;
1893, ch. 123, § 5; R. C. 1895, § 964.]
See note immediately preceding section lG B r>.
§ 1693. Duty of matron. The matron of the school shall have control of the
internal arrangement and management of the institution and of the female
pupils, out of school hours. She shall instruct, the female pupils in the domestic arts or iu some trade to which thev are adapted, under the direction
of the principal. [R. C. 1905, § 1146; 1890, ch. 161, § 15; R. C. 1895, § 965.1
§ 1694. Board to make biennial reports. The board of trustees shall on
or before the fifteenth day of November preceding each regular session of
the legislative assembly make a full and complete report to the governor,

showing:
1. A statement of the financial condition of the institution from the date
of the last report, giving in detail the amount of moneys received from all
sources and the amount expended.
2. The value of real estate and buildings at the date of the last report and
the cost of improvements made, if any, since such report.
3. The number of pupils in attendance, their names, ages, residences, and
cause of deafness; also the number that have entered the institution, and
the number of those who have left since the last report.
4. The number and cause of deaths, if any, which have occurred in the insti-

tution since the last report.
5. The improvement, health and discipline of the pupils.
6. The names of the officers, teachers and servants employed.
7. All other needful information touching such matters as may be

deemed

of interest.
8.

Such recommendations as mav be deemed needful.

[R. C. 1905, § 1147

•

1890, ch. 161, § 16; R. C. 1899,

§ 966.]
See note immediately preceding section 1680.

Bcctions 95, 97, 96,

And

aa to reports to the governor. *eu
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§ 1695. Disposition of money received. All money that shall arise from the
interest reecived on all moneys derived from the sale of lands hereinbefore
or that may hereafter be appropriated for said school for the deaf and dumb,
all money that may be received from the renting of said land and
moneys that may be hereafter appropriated for said school for the deal and
dumb, by the state of North Dakota, including all money raised in any other
manner or donated to said school, shall be deposited with the state treasurer,
to be kept by him in a separate fund, which shall be known as the school for
the deaf and dumb fund, and be used exclusively for the benefit of said
school for the deaf and dumb as may be herein or hereafter provided. [R. C

including
all
.

1905, § 1148; 1897, ch. 72, § 2 R. C. 1899, § 966b.]
§ 1606. Books open to inspection. Every duty and contract to be performed
by said trustees must receive the approval of the majority of the board in
regular session duly called, in order to make binding and valid. All proceedings of said board shall be recorded in a book kept for that purpose, and
open to the inspection of any body on request. [R. C. 1905, § 1149 1897, ch.
72, § 3 R. C. 1899, § 966c]
;

;

;

See note immediately preceding section 1680.

§ 1697. Itemized vouchers. All money that may come into the treasury of
the state of North Dakota, and credited to the school for the deaf and dumb,
shall be paid out to the persons entitled thereto, and the state auditor is hereby
directed to draw his warrant on the funds in the- hands of the state treasurer
belonging to said school for the deaf and dumb upou the written order of the
said board of trustees, which order shall be accompanied by itemized vouchers
for the full amount of such order; provided, no such order shall be issued
[R. C. 1905,
until there is cash in the treasury with which to pay the same.
§ 1150; 1897, ch. 72, § 4; R. C. 1899, § 966d.]
See note immediately preceding section 1GS0.

§ 1698. No compensation. The trustees shall receive no compensation for
performing the duties herein prescribed. [R. C. 1905, § 1151; 1897, ch. 72,
§ 5

;

R. C. 1899,

§ 966e.]
See note immediately preceding section 16S0.

Article 12.— Bltnd Asylum.
Section 243 vests full power to manage, control and govern the North Dakota blind
The
in the board of control, subject only to the provision? of sections 236-2s:ta.
board of trustees for that institution is abolished and the powers of the board are vested
in the board of control in .section 244.
The office of treasurer of the institution is
abolished in section 271.

asylum

and government. There is hereby established and located
in Pembina county, a blind asylum, which shall be known by the
of the North Dakota blind asylum. The government and management of
said asylum is hereby vested in a board of trustees consisting of five members,
which shall be styled the board of trustees of the North Dakota blind asylum.
[R. C. 1905, § 1152 1895, ch. 24, § 1 R. C. 1899, § 967.]
§ 1C99. Location

at

Bathgate

name

;

;

See note immediately preceding section 1C99.

§ 1700. Trustees, how appointed. Length of term. The members of the
board shall be nominated by the governor, and, by and with the advice and
consent of the senate, shall be appointed on or before the third Monday of
February of each biennial session of the legislative assembly, for a period of
four years from said date provided, however, that the first board of trustors
shall be appointed by the governor at once upon the taking effect of this
article; provided, further, that the terms of the first board shall be, three
members for the period of four years, and two members for the period of two
years, the length of the term of the respective trustees to be designated
by the governor in making the appointments. Such appointments Bhall be
made by and with the advice and consent of the senate, when the legislative
assembly is in session ; otherwise, the trustees appointed shall qualify and hold
;
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office until their

successors are appointed and qualified. The governor shall
have power to fill all vacancies which may occur in said board when the legislative assembly is not in session, and the members of said board shall hold their
oflice until their successors are appointed and qualified as provided herein.
[R. C. 1905, § 1153; 1895, ch. 24, § 2; R. C. 1899,
§ 968.]
See note immediately preceding section 1699.

§ 1701. Organization of board. Quorum. The governor shall cause to be
issued to each of said trustees a commission, which shall be under the great
seal of the state. At the first meeting of said board the members thereof shall
take and subscribe the oath of office required of all civil officers and shall then
proceed to elect a president, secretary and treasurer, but the treasurer need not
be a member of the board.
majority of the trustees shall constitute a quorum
for the transaction of business. The board shall require a bond of its treasurer
and fix the amount thereof. [R. C. 1905, § 1154; 1895, ch. 24, § 3; R. C.

A

1899, § 969.]
See note immediately preceding section 1699.

§ 1702. Meetings of board. Compensation. The board shall hold its meetings at Bathgate and fix the time of holding the same provided, there
shall not be to exceed twelve regular meetings in each year. The members
of the board shall receive as compensation for their services three dollars
per day for each day employed, not to exceed twenty-four days in any one
year, and five cents per mile* for each mile actually and necessarily traveled
in attending the meetings of the board, which sum shall be paid out of the
state treasury on the vouchers of said board provided, that until such time
as the legislative assembly shall make an appropriation for the construction
and maintenance of such asylum, or until there shall be derived from the
interest on the proceeds of sales or of rents derived from the thirty thousand
aeres appropriated for this asylum, sufficient funds to construct and maintain
such asylum, the sum of five thousand dollars, the trustees appointed under
this article shall receive no compensation whatever, nor shall they issue
their warrant upon the state treasury for any purpose whatever.
[R. C.
1905, § 1155; 1895, ch. 24, §§ 4, 5; R. C. 1899, § 970.]
;

;

See note immediately preceding section 1699.

The thirty thousand acres of land
§ 1703. Proceeds from land grant.
donated by congress for the purpose of such blind asylum and appropriated
by the constitution of this state therefor, and all moneys received from
the interest and income derived from the sales of such lands or rents derived
from the leasing of such lands, are herebv appropriated for the construction
and maintenance of said asylum. [R. C. 1905, § 1156; 1895, ch. 24, § 6; R. C.
1809. § 971.]
§ 1704. By-laws and rules of regulation. The board shall direct the disposition of all moneys appropriated by the legislative assembly or the interest
on all moneys that may be derived from the sale, or the rent derived from
the leasing of land donated by congress to this state and by the constitution
of the state appropriated for such asylum, and shall have supervision and
charge of the construction of all buildings provided for or authorized by
law for said asylum. Said board shall have power to enact by-laws and
rules for the regulation of all its concerns not inconsistent with the laws of
this state, to see that its affairs are conducted in accordance with the requirements of law; to provide employment and instruction for the inmates; to
appoint a superintendent, a steward, a matron, a teacher or teachers, and
such other officers as in its judgment the wants of the institution may require
and prescribe their duties; to exercise a general supervision over the institution, its officers and inmates, fix the salaries to be paid to the officers and
[R. C. 1905, § 1157 ; 1895, ch. 24, § 7
to order their removal upon good cause.
$ 972.1
See note immediately preceding section 1699.

R. C. 1899.

*Q8

Digitized by

Google

POLITICAL CODE.

Charitable Institutions.

§§ 1705-1711

§ 1706. Reports, when made. The board shall make a report to the governor on or before the last Monday in December next preceding each biennial
session of the legislative assembly, containing a financial statement showing
the condition of all funds appropriated for the asylum; also the money
expended and the purpose for which the same was expended in detail;
also showing the condition of the institution generally.
[R. C. 1905, § 1158;
1895, ch. 24, § 8; R. C. 1699. § 973.]
Sec note imnuJiutelv preceding section 1699. As to reports to the governor, see sections 95, 97, 9K, GX\.

§ 1706. Instruction of blind children. Until otherwise provided the governor is hereby authorized to contract with the state of South Dakota, or
with the state of Minnesota, for the care and instruction of blind children
of school age, and shall aufhorize the state auditor to issue warrants upon
the state treasury for that purpose.
[R. C. 1905, § 1159; 1899, ch. 86; R. C.
1899, § 973a.]

Article

13.

— Care of Blind Children.

Until there shall have been
§ 1707. Board of control to make provision.
established by law in this state an institution for the care, maintenance and
instruction of blind children under school age the board of control of state
institutions shall have power to provide for such care, maintenance and
instruction of such children residing in this state in a suitable institution
inside or without the state, in any case where by reason of lack of means

or other cause the parent or parents of such children may be unable to
properly care for, maintain and instruct them until they reach school ape.
For the
§ 1708. Board of control may contract with suitable institution.
purpose of providing such care, maintenance and instruction, the said board
of control shall have power to contract with any suitable institution for the
<-are, maintenance and instruction of such children and to provide for their
transportation to and from the same.

Article

14.

— Institution

for Feeble Minded.

Section 243 transfers to the board of control full power to manage, control nnd pivcvn
the school for t!ie feeble-minded, subject only to tlie provisions of Portions 2.;<^*A;\
The board of trustees for that institution in abolished and the power* o: tU- bcir.l ;ir<?
vested in the board of control in section 214. The oflicc of treasurer of Hi- in-tittitior
is abolished in section 271.

§ 1709. Location. There shall be located and permanently maintained n't
or near the city of Grafton, in the county of Walsh, mi institution for tin.
feeble minded, upon the grounds conveyed by the United States of Ameri.-n
to the state of North Dakota for that purpose, to be known and designated
us" the institution for feeble minded." [R. C. 1905. § 1116; 19fW, ch. 10S. § l.J
§ 1710. Board of trustees. Said institution shall be controlled by a board
of five trustees who shall be appointed by the governor, by and with the
advice and consent of the senate, for the term of four years each, aj d
until their successors are appointed and qualified; provided, however, that of
the first board of trustees appointed under this article three shall be appointed
for the term of four years and the other two for the term of two years.
All vacancies occurring in said board shall be filled by appointment in
like manner as aforesaid, to fill the unexpired term.
[R. C. 1905, § 1161;
1903, eh. 103, § 2.1
He*'

note immediately preceding section 1709.

Term of office. Such board
number a president and

of trustees shall annually clec* from
secretary, who shall hold office for
two years and until their successors are chosen and qualified. Three of said
trustees shall constitute a quorum, and shall meet annually in the mouth of
\pril and as often thereafter as may be deemed necessary for \h<- proper
§ 1771.

among

their
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transaction of business, upon the call of the president or secretary.
1905, 6 1162; 1903, ch. 108, § 3.J
See note immediately preceding section 170P.
§ 1712. Duties. Said trustees shall have the general
intendence' of said institution shall prescribe all rules

[R. C.

management and super-

and regulations for the
government thereof, and the admission of pupils thereto, and generally perform all acts necessary to render the said institution efficient for the purposes
for which the same is established, to wit
For the relief and instruction of
the feeble minded and for the care and custody of the epileptic and idiotic
of the state, and they may introduce and establish such trades and manual
industries as in their judgment will best train their pupils for future self;

:

support.

[R. C. 1905, § 1163; 1903, ch. 108, § 4.]
See note immediately preceding section 170Q.

Appointment of superintendent. Such board shall appoint a superintendent of said institution who shall be a physician skilled in caring for, and
in instructing the class of unfortunates to be provided for by this article.
Such superintendent shall name all the subordinate officers, and such nominations shall be confirmed or rejected by the board.
[R. C. 1905, § 1164; 1903,
§ 1713.

ch. 108, § 5.]
Sec note immediately preceding sor t ion 170:).
may receive benefits of school. All feeble minded persons
§ 1714.
residents of this state, who, in the opinion of the superintendent, are of suitable age and capacity to receive instruction in the institution for feeble

Who

minded, and whose defects prevent them from receiving proper training in the
public schools of the state, and all idiotic and epileptic persons residents of
this state, may be admitted to and receive the benefits of the institution, subject to payment of the sums hereinafter provided, and to such rules and regulations as may be made by the board of control provided, however, that any
inmate of such institution shall not be removed therefrom, except upon a
written request of the parent, parents, guardian or custodian of such inmate,
which said request must receive the approval of the superintendent before
such inmate can be removed. But any feeble minded person who is offensive
to the public peace or to good morals, and who is a proper subject for classification and discipline in the institution, may be committed, on pursuing the
same course of legal commitment as govern admissions to the state hospital
for the insane. Such commitment shall comply with such rules and regulations
as may be made by the board of control, and shall be accompanied by the
certificate of indigence, as provided in chapter 165 of the Laws of 1911
[constituting, as amended, sections 1717 and 1718 herein].
[1913, ch. 166:
1909, eh. 213; 1907. ch. 237; R. C. 1905, § 1165; 1903, ch. 108, § 6.]
;

See note immediately preceding section

1

709.

§ 1715. Inmate may be deported, when. Whenever it shall be found by the
board of trustees of the institution for feeble minded that the parent or
guardian of any inmate, if legally chargeable with the support of such inmate,
shall have removed from the state and become a resident of another state or
county, such board shall have authority to send such inmate, at the expense
of the state, to the place where such inmate belongs in every case where the
place of residence of his parent or guardian can be ascertained. The superintendent of such institution shall cause such inmate to be conveyed to the
place of his parent's or guardian's residence, and shall be entitled to be reimbursed in the amount of the actual expense thereof out of the state treasury

upon the presentation of his bill therefor, audited and certified to by the
board of trustees. There is hereby appropriated out of any moneys in the
state treasurer's hands, not otherwise appropriated, a sum sufficient to carry
out the provisions of this section. [1909, ch. 212.]
See note immediately preceding section MD.
§ 1716. Duties of officers. The president shall preside at all meetings of
the board, when present, and in his absence a president pro tempore may be
i

400

Digitized by

Google

POLITICAL CODE.

Charitable Institutions.

§§ 1716-1721

chosen to perform the duties of president. He shall sign all contracts on
behalf of the board and all orders upon the treasurer. The secretary shall
countersign all contracts and orders upon the treasurer and shall keep a correct report of the proceedings of the board, and shall have charge in trust for
the institution of all papers and records of the same. Such board shall appoint
a treasurer who may or may not be one of their number, as they deem
best, as provided in section 1808.
[R. C. 1905, § 1166; 1903, ch. 108, § 7.]
See note immediately preceding section 170

).

§ 1717. Payments required. The person legally responsible for the support of any person heretofore or hereafter admitted to such institution shall
pay to the support of said institution the sum of fifteen dollars ($15.00) per
month during all the time such person is an inmate of said institution, but
if the person so liable be unable to pay such sum, for which inability the
certificate of the county judge of the county from which said person is
admitted shall be prima facie evidence, it is hereby made a charge upon the
county, and upon the presentation of a certificate by the superintendent of
said institution, certified to by the chairman of the board of control, to the
auditor of said county, that such indigent person is a regular and proper
inmate of such institution, said auditor shall immediately transmit to the
superintendent of said institution his warrant as such auditor payable out of
the county treasury for said sum of fifteen dollars, and a county auditor's
warrant for a like amount each month thereafter so long as such person
remains an inmate of said institution. [1913, ch. 167, § 1 1911, ch. 165; 1907,
ch. 237; R. C. 1905, § 1167; 1903, ch. 108, § 8; 1905, ch. 120.]
;

See note immediately preceding section 170!).
Appropriation of $11,500 for maintenance of feeble minded institute sliould be supplemental to extent of payments under chapter 237, Laws 1907. State ex rel. McCue v.
Lewis, 18 N. D. 125, 119 N. W. 1037.

§ 1718. Proceedings to charge county.

Any inmate

of said institution shall

become a charge on the county from which such inmate came when the
superintendent of the institution certifies to the county judge of such county
under oath that he is no longer able to collect the monthly payment herein
provided for from the legally responsible parent or guardian of such feeble
minded inmate, and that he has exhausted all means at his disposal to compel
payment. The county judge shall then issue a certificate of indigence, and
upon the presentation thereof, certified to in the same manner as is provided
for in section 1717 of this act, the county auditor shall immediately transmit to
the superintendent of said institution his warrant as such auditor, and the
sum of fifteen dollars ($15) each month shall be paid to said superintendent
[1913, ch. 167, § 2.]
as provided for in section 1717.
§ 1719. Payments, how applied. The superintendent quarterly, during the
months of January, April, July and October shall cover into the state treasury
all sums so paid, the same to be credited to the maintenance fund of said
institution. [1911, ch. 164 1907, ch. 237 R. C. 1905, § 1168 1903, ch. 108, § 9.]
;

;

;

See note immediately preceding section 1709.

§ 1730. Duties of trustees. The board of trustees shall take and hold in
trust for said institution all lands or property hereafter granted, given, devised
or conveyed to the institution for feeble minded, to be applied and used at

Grafton aforesaid, and any moneys now or hereafter appropriated or intrusted
to said institution may be drawn at any time from the state treasury upon
the order of the board of trustees, on the presentation of proper vouchers to
the state auditor. [R. C. 1905, § 1169; 1903, ch. 108, § 10.]
See note immediately preceding section 1709.

§ 1721. Officen to report, when. On or before the first day of November,
each even numbered year, or oftener if required, the superintendent,
secretary and treasurer shall render to the board of trustees full and complete
reports, accompanied by such recommendations as may seem to them wise
and proper, and biennially, and on or before the first day of December, prein

26
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ceding the regular sessions of the legislature, said board of trustees shall
furnish the governor a printed report of said institution for the two years
ending on the preceding June thirtieth. Said report shall contain such
matters as are of interest to the institution, with reports of the superintendent,
such as is common from like institutions; with a detailed statement of the
disbursements. The state authorities shall print and deliver to the proper
officers for the use of the legislature and state officers, five copies for each,
and shall deliver to the officers of such institution the number estimated by
them to be necessary for the use thereof, not to exceed five for each member
enrolled therein.
[R. C. 1905, § 1170; 1903, ch. 108, § 11.]
See note immediately preceding section 1709.
As to reports to the governor and the contents thereof, gee sections 95, 97, 98, 633.

Each member of the board shall receive as full
§ 1722. Compensation.
compensation for his services as such trustee, three dollars per day for each
day necessarily and actually employed in his duties as such trustee, together
with five cents per mile for every actual and necessary mile traveled in going
to and returning from the place of meeting of said board provided, however,
that the secretary and treasurer shall each receive for his services annually
a sum not to exceed fifty dollars, as may be allowed by the board. [R. C.
1905, § 1171; 1903, ch. 108, § 12; 1905, ch. 120.]
;

See note immediately preceding section 1709.

Article

15.

— Florence

Crittenden Home.

§ 1723. Declared a charitable institution. The Florence Crittenden home,
located at Fargo, is hereby declared to be one of the charitable institutions
of the state of North Dakota and as such entitled to receive aid from the
general fund of the state for the support of the poor therein. [1909, ch. 35,
§

1]
See section 243.

There is hereby annually appropriated the sum
§ 1724. Appropriation.
of three thousand dollars to such Florence Crittenden home, located at Fargo,
for the purpose of assisting in its support and maintenance. [1909, ch. 35, § 2.]
Article

16.

— Industrial

School.

That the institution known as the industrial
§ 1725. Name and objects.
school and school for manual training, located at Elleudale, Dickey county,
North Dakota, be henceforth designated the state normal and industrial school,
the object of such school being to provide instruction in a comprehensive
way in wood and iron work and the various other branches of manual training, cooking, sewing, modeling, art work, and the various other branches
of domestic economy as a co-ordinate branch of education, together with
mathematics, drawing and the other necessary school studies, and to prepare
teachers in the science of education and the art of teaching in the public
schools, with special reference to manual training.
[1907, ch. 241; R. C.
1905, § 1172; 1897, ch. 89, §§ 1, 2; R. C. 1899, § 974.]
§ 1726. Endowment. All proceeds accumulating in the interest and income
fund arising from the sale or leasing of all lands granted or hereafter to be
granted by the state of North Dakota or by the constitution of the state of
North Dakota for the said industrial school, are hereby pledged for the
[R. C. 1905, § 1173 ;
establishment and maintenance of said industrial school.
1897, ch. 89, § 3; R. C. 1899, § 975.]
The management and government of such school
§ 1727. Management.
tilmll be vested in a board of trustees, consisting of five members, two of whom
vhall be residents of Dickey county, to be known as the board of trustees of
The
the industrial school, and to be appointed as provided in this section.
members of the board shall be nominated by the governor and by and with the
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consent of the senate, shall be appointed on or before the third Monday in
February of each biennial session of the legislative assembly, for a period of
four years from said date provided, however, that the first board of trustees
shall be appointed by the governor at once upon the taking effect of this
article; and provided, further, that the term of the first board shall be, three
members for a period of four years and two members for a period of two years,
the length of the term of the respective trustees to be designated by the
governor in making the appointments. Such appointments shall be made by
and with the consent of the senate, when the legislative assembly is in session,
otherwise the trustees- appointed shall qualify and hold office until their
successors are appointed and qualified.
The governor shall have power to
fill all vacancies which may occur in said board when the legislative assembly
is not in session, and the members of said board shall hold their office until
their successors are appointed and qualified as provided herein.
[R. C. 1905,
;

§ 1174; 1897, ch. 89, §§ 4, 5; R. C. 1899, § 976.J
§ 1728. Meetings of board. Compensation. The board shall hold its meetings at the city of Ellendale, in Dickey county, and fix the time for holding
the same. They shall not hold to exceed six regular meetings each year provided, that the president of the board shall have power to call special meetings, whenever in his judgment it becomes necessary. At their first meeting
they sball proceed to elect a president and a secretory, bnt the secretary need
not be a member of the board of trustees, and at said meeting they shall adopt
majority of the board shall be a
a seal for said state industrial school.
quorum. Each trustee and the secretary shall receive three dollars per day
for each day necessarily employed in attendance upon sessions of the board,
and five cents per mile for each mile necessarily traveled, to be paid on presentation of proper vouchers containing an itemized statement of the number
of days in attendance and miles actually traveled as above provided, duly
verified by his oath and approved by the president and secretary of the board,
and the state auditor shall audit such claims and draw his warrants upon the
[R. C. 1905, § 1175; 1897, ch. 89,
state treasurer for the amounts so allowed.
§§ 6, 7; R, C. 1899, § 977.]
specifications.
Before entering upon the
and
Plans
1729.
Bond.
Oath.
§
duties of his office each member of said board of trustees shall take and sub"
I do solemnly swear that I will support the conscribe an oath as follows:
stitution of the United States and the constitution of the state of North
Dakota, and will faithfully discharge the duties of board of trustees of the
state industrial school according to the best of my ability; that I have not
received and will not knowingly and intentionally, directly or indirectly,
receive any money or other consideration from any source whatever for any
vote or influence I may give or withhold or for any other official act I may
perform as such trustee, except as herein provided." He shall also execute
a bond in the penal sum of three thousand dollars, for the use and benefit of
the state of North Dakota, with two or more good and sufficient sureties to
be approved by the governor, and be filed with the secretary of state, conditioned upon the faithful performance of his duties and the honest and
faithful disbursements of and accounting for all moneys which may come into
The members of said board
his hands under the provisions of this article.
having taken the foregoing oath and executed the bond as aforesaid are hereby
•mpowered and required to cause to be prepared suitable plans and specifications by a competent architect. Such plans shall contemplate the erection
of a building or buildings which will accommodate not less than one hundred
nor more than five hundred students, and shall be accompanied by specifications and by a detailed estimate of the amount required and description of
all material and labor required for the erection and full completion of the
building or buildings: and no plan shall be adopted that contemplates the
expenditure of more money for its completion than the amount reasonably
;

A
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necessary to carry out the object of said institution.
[R. C. 1905, § 1176;
1897, ch. 89, § 8; R. C. 1899, § 978.]
1730.
Superintendent
of
construction.
Proposals
for
building. The said
§
board of trustees shall employ the architect whose plans and specifications are
accepted to act as superintendent of construction, who shall receive for
such plans and specifications and for superintending construction such pay
as the board by agreement may determine, which pay shall not exceed an
amount equal to five per cent of the estimated cost of said building. Whenever the said plans and specifications shall have been approved and adopted
by a majority of the board of trustees they shall cause to bo inserted in at least,
two of the daily newspapers published in the state of North Dakota, and
having a general circulation therein an advertisement for sealed bids for the
construction of the buildings herein authorized, and they shall furnish a
printed copy of this article, and a copy of the plans and specifications to any
person or persons applying therefor; provided, said trustees may advertise
as aforesaid whenever there shall be a sufficient amount of money to the
credit of said industrial school with which to construct all or any part thereof
deemed expedient by said trustees to erect or construct; provided, further,
that said building or buildings shall be erected on the piece or parcel of land
at or near the city of Ellendale, in Dickey county, donated by the citizens
of said city, nnd now held in fee simple by the state of North Dakota. No
trustees or officers of said industrial school shall be in any way interested
in any contract for the erection of said building or buildings or furnishing
any material for said buildings, and if any such officer be so interested he
shall be deemed guilty of a misdemeanor and on conviction be fined in any
sum not exceeding five thousand dollars. [R. C. 1905, § 1177; 1897, ch. 89,
§§ 9, 10, 11; R. C. 1899*, § 979.1
All moneys
§ 1731. Treasurer to keep funds. Accounts, how audited.
that may accrue from the interest and income derived from the renting and
sale of lands hereinbefore appropriated and all moneys that may hereafter
be appropriated by the legislative assembly of North Dakota, including all
moneys raised in any other manner for said school, shall be deposited with the
state treasurer, to be by him kept in a separate fund, which shall be known
as the state industrial school fund and such funds shall be used exclusively
for the benefit of said school, as may be herein or hereafter provided. The
board of trustees of the state industrial school shall audit all accounts against
the funds appropriated by the legislative assembly of the state of North
Dakota, or held by the state for the use of the state industrial school, and the
state auditor shall issue his warrant upon the state treasurer for the amount
of all accounts which have been so audited and allowed by the board of
trustees and attested by the president and secretary of said board.
The
board of trustees of the state industrial school shall direct the disposition of
all moneys appropriated, or that may hereafter be appropriated by the
legislative assembly of the state of North Dakota, or may hereafter accumulate in any manner in the state industrial school fund. The board shall have
the power to receive all donations, gifts and bequests that may be offered or
tendered to or for the benefit of such school, and dispose of the same. All
moneys coming into the hands of such board shall be immediately covered
into the state treasury to the credit of the state industrial school fund.
[R. C. 1905. § 1178; 1897, ch. 89, §§ 13, 14, 15, 16; R. C. 1899, § 981.]
The board of trustees shall have power to employ a
§ 1732. Faculty.
president and necessary teachers, instructors and assistants to conduct such
school, and to prescribe their respective duties and to fix the salaries of
sm-h employes. They shall have power to remove the president, instructors
an<1 assistants and to fill all vacancies. The faculty shall consist of the presirln-it. teachers and instructors, and it shall pass all needful rules and regulat
ns for the government and discipline of the school and all such rules and
;

;.-
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regulations as are necessary for the preservation of morals, decorum and
health. [R. C. 1905, § 1179 ; 1897, ch. 89,
§§ 17, 18; R. C. 1899, § 982.]
§ 1733, Military instruction required. The state normal-industrial school
is authorized and required to give theoretical and practical instruction inmilitary science under such rules and regulations as the faculty of said
institution may prescribe.
[1909, ch. 167, § 1.]
§ 1734. Inspection by adjutant-general.
Such company or companies as
may be organized and drilled at said institution shall be subject to regular
inspection by the adjutant-general of the state of North Dakota, or by an
officer detailed for that purpose.
[1909, ch.- 167, § 2.]
§ 1736. Muskets to be loaned. The adjutant-general is hereby authorized
to loan to said state normal-industrial school fifty muskets and accoutrements,
or such part thereof as may be available, for efficiently organizing and drilling said company or companies, the adjutant-general to prescribe the terras
upon which such loan may be made. [1909, ch. 167, § 3.]
There is hereby appropriated out of the state
§ 1736. Appropriation.
treasury for said state normal-industrial school from any moneys not otherwise appropriated, the sum of one hundred fifty dollars annually for the
purchase of such stores as may be necessary for target practice. [1909, ch.
107, § 4.]

The faculty shall make an annual report to the board
§ 1737. Reports.
of trustees on or before the first Monday of November of each year, showing
the condition of the school and containing such recommendations as the welfare of the institution shall demand. The board of trustees shall make a
report to the governor on or before the fifteenth day of November next preceding each biennial session of the legislative assembly, containing the several reports of the faculty herein provided for, and showing the condition of
the funds appropriated for the school, the money expended and the purpose
for which the same was expended in detail, and showing the number of
students in attendance, the work accomplished by them, and the condition of
the school in general. [R. C. 1905, § 1180; 1897, ch. 89, §§ 19, 20; R. C. 1899,
§ 983.]

Ab to reports to the governor, see sections 95, 97, 98.
section 633.

Article

17.

— Leasino

A*

to reports in general, see

Portions op Campuses of Educational Institutions.

§ 1738. Power to lease granted.

The board of trustees or directors of the

state university and school of mines, the state agricultural college, the state
industrial school, the North Dakota academy of science, the state school of
forestry and the various state normal schools and such other state institutions of learning of the state of North Dakota as may hereafter be estab-

have power to grant leases of land of portions of the campuses
of said institutions to student and graduate student organizations for the purpose of erecting and maintaining thereon student club-houses or dormitories;
provided, that said organizations shall first have incorporated under the laws
of the state of North Dakota and shall have submitted to the board of trustees
or directors plans and specifications of the building proposed to be erected
thereon; and, provided, further, that in relation to the conduct and behavior
of said organizations and their members in and about said premises and the
use to be made of" such buildings and premises said organizations and their
members shall, in each instance, be subject to the management and control
of the board of trustees or directors, and the faculty of the institution upon
v. hose lands said lease is granted.
Such premises and improvements thereon
shall at all times remain under the absolute and exclusive control of the
rate, and the state or the board of trustees or directors of the institution
;ion whose lands such lease shall be granted may at any time revoke the
s:.n:r, and any such lease as may have been granted by any such board to any
lished, shall

405

Digitized by

Google

POLITICAL CODE.

§§ 1738-1744

Educational and

such organization for such purpose prior to the passage of this aet is hereby
legalized and must be considered as binding on the parties thereto, in so far
as the same shall be in accordance with the provisions of this section and the
constitution of this state.

[1909, ch. 107.]

Ahticle 18.— Appropriation Requests to be Printed.
§ 1739. Required of boards. The boards of trustees of the state university
at Grand Forks, the agricultural college at Fargo, the state normal schools,
the normal and industrial school at Ellendale, the science school at Wahpeton,
and the school of forestry at Bottineau, shall prepare and submit to the state
board of education on or before November fifteenth preceding each biennial
session of the legislature, in duplicate form, a carefully itemized statement
of the needs of the institutions under the direction of the above boards for
the biennial period. [1913, ch. 64, § 1.]
See sections 70S-710.

.

§ 1740. Contents of statements, (a) The statements shall show estimated
receipts from all sources, and the estimated expenditure for maintenance,
not including expenditures for buildings and other permanencies for the
biennial period.
(b) The statements shall also show the appropriations necessary for buildings, other permanencies, such maintenance as is needed over and above estimated income, and the specific amounts asked for in the form of appropriations for such purposes.
(c) It is further provided that the legislature shall make no appropriations for purposes not presented in the general requests of the institutions
at the time required in section 1739.
[1913, ch. 64, § 2.]
Upon receipt of these statements from the boards
§ 1741. Publication.
enumerated in section 1739 the governor shall immediately have the same
printed in one pamphlet and distributed to members and members-elect of
the legislature not later than December fifteenth. [1913, ch. 64, § 3.1
All persons, institutions and educational interests
§ 1742. Legislation.
shall so far as pr ssible submit to the state board of education on or before
November fifteenth preceding the assembling of the legislative assembly any
desired legislation affecting education or amendments to the existing school
laws, which, together with any comments on the same that the board of
education may care to make, shall be published, and copies thereof presented
to the members of the legislature as hereinbefore provided in section 1741.
[1913, ch. 64, § 4.]

Article

19.

— Educational

Tax.

§ 1743. Maintenance of state educational institutions. For the purpose of
providing for the maintenance of the state university and school of mines at
Grand Forks, the agricultural college at Fargo, the state normal school at
Valley City, the state normal school at Mayville, the state normal school at
Minot, the school for the deaf at Devils Lake, the school of forestry at Bottineau, the North Dakota academy of science at Wahpeton, and the normal
industrial school at Ellendale, as a part of the public school system of this
state, there is hereby levied upon all taxable property in the state, real and
personal, an annual tax of one and one-eighth mills of each dollar of the
assessed valuation of such property in each and everv year thereafter. [1913,
ch. 148, § 1: 1907, ch. 107, § 1 R* C. 1905, § 838; 1901, ch. 156, § 1.1
R. C. 1905. 5? 833, 839. 840 and 841 were expressly repealed in Laws 1911, ch. 2G6,
and 1746.
J 310, hut are here amended and re-enacted in sections 1743, 1744, 1745
;

respectively.

§ 1744. County auditor shall calculate amount of levy. The county auditor
of each county shall at the time of making the annual tax list in his county
calculate the amount of the levy hereinbefore provided for upon each and
every item of property assessed in his county as it appears upon the last
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assessment roll, and extend the same upon such tax list in a column to be provided for that purpose, and such tax shall thereupon be calculated and paid
over to the state treasurer the same as other state taxes. [1913, ch. 148, § 2;
1907, ch. 107, § 2; R. C. 1905, § 839; 1901, ch. 156, § 2.]
§ 1745. Taxes, how apportioned. Such taxes so levied shall be apportioned
state treasurer to the several institutions herein mentioned as follows:
Thirty-three one-hundredths of a mill to the state university and school of
mines at Grand Forks; twenty one-hundredths of a mill to the agricultural
college at Fargo; fifteen one-hundredths of a mill to the state normal school
at Valley City; twelve one-hundredths of a mill to the state normal school at
Mayville; thirteen and one-half one-hundredths of a mill to the state normal
school at Minot six one-hundredths of a mill to the school for the deaf at
Devils Lake; two one-hundredths of a mill to the school of forestry at Bottineau; four one-hundredths of a mill to the North Dakota academy of science
at Wahpeton; seven one-hundredths of a mill to the industrial school at
Ellendale: provided, that all monevs hereafter collected shall be apportioned
as herein provided. [1913, ch. 148, § 3; 1907, ch. 107, § 3; R. C. 1905, § 840;
1901, eh. 156, § 3.]
The moneys collected from the tax
§ 1743. Moneys, how appropriated.
hereinbefore levied are hereby appropriated for the maintenance of the state
university and school of mines at Grand Forks, the agricultural college at
Fargo, the state normal school at Valley City, the state normal school at.
Mayville, the state normal school at Minot, the school for deaf and dumb at
Devils Lake, the academy of science at Wahpeton, the school of forestry at
Bottineau, and the normal industrial school at Ellendale. The moneys herein
appropriated shall be used only for the payment of expense of maintenance of
the several institutions specified.
[1913, ch. 148, § 4; 1907, ch. 107, § 4;
R. C. 1905, § 841; 1901, ch. 156, § 4.]

by the

;

Article 20.— State Hospital for the Insane.
Sec section 1755 and note thereto

state hospital for the insane as now established
in the county of Stutsman, shall continue to be the
hospital for the insane of this state, and shall be known by the name of
" State Hospital for the Insane." [R. C. 1905, § 1181 ; 1885, ch. 68, § 1; R. C.

§ 1747. Location

and located

of.

The

Jamestown,

at

1895, § 98 4.
§ 1748. Board of trustees, appointment of. Vacancies. Such hospital shall
be governed by a board of trustees consisting of live members to be appointed
by the governor as hereinafter provided, and the term of office of such trustees shall be four years, except as hereinafter provided, and shall commence
on the first Tuesday of April next succeeding their appointment. The
governor at each regular session of the legislative assembly shall uominatu
and. by and with the advice and consent of the senate, appoint the trustees of
such hospital in the place of those whose term shall thereafter first expire, and
such trustees shall hold their offices until their successors are appointed and
qualified. The governor shall fill all vacancies in the board by appointment to
extend to the first Tuesday of April succeeding the next regular session of the
legislative assembly and at such session the governor shall nominate and, by
and with the advice and consent of the senate, appoint some person to fill the
vacancy for the remainder of the term. Not more than two members of the
board shall be appointed from the same county. [R. C. 1905, § 1182; 1885,
ch. 68, § 2; 1889, ch. 93, § 1 R. C. 1899, § 985.]
j

;

See section

17">5

and note thereto.

Compensation of trustees. The sessions of
shall be held at the hospital and shall not in any one year exceed
twenty-four days in the aggregate, but the governor may, when deemed
necessary, authorize additional sessions. Each trustee shall receive three
§ 1749. Sess ons of board.
;

the board

4H7

Digitized by

Google

§§ 1749-1753

POLITICAL CODE.

Educational am!

dollars per day for each day necessarily employed in attendance upon sessions
of the board and all necessary traveling expenses incurred therein, to be paid
on the presentation of proper vouchers containing an itemized statement of
the number of days' attendance and the money actually expended as above
provided, duly verified by his oath and approved by the president or secretary
of the board; and the state auditor shall audit such claims and draw his
•warrant upon the state treasurer for the amounts so allowed.
[R. C. 1905,
§ 1183 ; 1889, ch. 93, §§ 3, 4; R. C. 1895, § 986.]
See section 1755 and note thereto.
Each trustee shall, before entering
§ 1750. Bond and oath of trustees.
upon the duties of his office, execute a bond to the state in the sum of five
thousand dollars with two or more sureties to be approved as provided in
section 662, conditioned for the faithful and impartial performance of his
duties as such trustee; and he shall take and subscribe an oath to be indorsed
upon his bond, which oath shall be the same as that required of other civil
officers.
[R. C. 1905, § 1184; 1889, ch. 93, § 1; R. C. 1899, § 987.]
See flection 17.ir> und not** thereto.
§ 1751. Object of hospital. The object of such hospital shall be to receive
and care for all insane persons residing within the state who may be committed to its care in accordance with the provisions of this article, and to
furnish all needed medical treatment, seclusion, rest, restraint, attendance,
amusement, occupation and support which may tend to restore their health
and recover them from insanity or to alleviate their sufferings. The board of
trustees shall have power to discharge patients and to refuse additional
applications for admission to such hospital when in its judgment the interests
of the patients demand such discharge or refusal and in the admission and
retention of patients, curables and recent cases shall have preference over
cases of long standing and violent, dangerous or otherwise troublesome cases
shall have preference over those of an opposite description.
[R. C. 1905,
§ 1185; 1885, ch. 68, § 3; R. C. 1895, § 988.]
See section 1755 and note thereto.
§ 1752. Trustees may take land. The board of trustees may take in the
name of the state and hold in trust for the hospital any lands conveyed or
devised, and any money or personal property given or bequeathed to be applied
for any purpose connected with such institution but it shall not have power
to bind the state by any contract beyond the amount of the appropriation
which may at the time have been made for the purpose expressed in the
contract, nor to sell or convey any part of the real estate belonging to such
hospital without the consent of the legislative assembly, except that it may
release any mortgage or convey any real estate which may be held by it as
security for any money or upon any tmst, the terms of which authorize such
conveyance. No trustee or officer of the hospital shall be either directly or
indirectly interested in any contract for the purchase of building material,
supplies or other articles for the use of the institution. The board shall provide
and keep a seal upon which shall be inscribed the name of the hospital with
such other words and devices as thev may deem appropriate.
[R. C. 1905,
§ 1186; 1885, ch. 68, § 4; R. C. 1899. § 989.1
See section 1755 and note thereto.
§ 1753. Officers of board. The board of trustees shall elect a president and
secretary from its own number, whose term of office shall be one year, and
;

;

and qualified. The board shall keep a record
of its proceedings at all meetings in a book to be kept for that purpose ; and
at its annual meeting next preceding the biennial session of the legislative
assembly it shall make a report to the governor of the condition and wants
of the hospital, which shall be accompanied with a full and accurate report of
the superintendent, showing the annual cost per capita of the inmates, and
the per cent of discharges and recoveries, together with a detailed account
until their successors are elected
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be printed.

[R. C. 1905,

§

:

five
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hundred copies of which report

1187; 1885, eh. 68,

§

shall

6; R. 0. 1895, § 990.]

See section 1755 um! note thereto.

As

to reports to the governor, sec sections 95, 97, 98, 63k

§ 1754. Meetings of the board. The annual meeting of the board shall be
held on the first Wednesday ->.f September. Special meetings for the appointment or removal of officers, oi for the transaction of general business muy be
held upon the written request of the president or of any three members of
the board. Three members of the board shall constitute a quorum for the
transaction of business.
[R. C. 1905, § 1188; 1885, ch. 68, § 7; R. C. 1895,
§ 991.]
See section 175S and note thereto.

§ 1755. Powers and duties of board. Salaries. The board of control shall
have general control and management of the hospital, and shall make all
by-laws, rules and regulations necessary for the government of the same,
not inconsistent with the laws of the state. It shall appoint a superintendent
who must be a physician of acknowledged skill and ability and a graduate
of a reputable medical college. The superintendent shall appoint one or more
assistant physicians who shall possess like skill and ability, and be a graduate
of a reputable medical college; the board of control shall appoint a steward,
also a matron, all of whom shall be styled the resident officers. of the hospital,
and who shall reside therein, and be governed by the laws and by-laws of
the institution. The annual salaries of the resident officers shall be as follows
Superintendent, not to exceed four thousand dollars; matron, not to exceed
nine hundred dollars; steward, not to exceed two thousand dollars; assistant
superintendent, not to exceed two thousand dollars; assistant physician, not
to exceed one thousand six hundred dollars; which said salaries shall be fixed
by the board of control. [1913, ch. 58; R. C. 1905, § 1189; 1885, ch. 68, § 8;
1891, ch. 132, § 1; R. C. 1895, § 992; 1905, ch. 119.
Section 243 transfers to the board of control full power to manage, control and govern
the state hospital for the insane, subject only to the limitations therein mentioned.
Section 244 abolishes the board of trustees of that institution and vests the powers possessed by the board of trustees in said board of control. Section 258 makes it the duty
of the board of control to appoint the superintendent, and section 269 provides for appointments and discharges by him.
Section 1755 amends and re-enacts R. C. 1905, | 1189- Amendment of the Irtttcr section was vetoed in Laws 1911, ch. 324, because it would conflict with the board of control
bill passed at the same session.

§ 1756. Monthly visits by one trustee. One or more of the trustees shall
visit the hospital monthly, and the president of the board, with the superintendent, shall make monthly examinations of the accounts of the steward
and certifv their approval on the same page with his monthly balance. [R. C.
1905, § 1190; 1885, ch. 68, § 9; R. C. 1899, § 993.]
See Bection 1755 and note thereto.
Bond and oath of. The superintendent of the
§ 1757. Superintendent.
hospital shall, before entering upon the duties of his office, give a bond to the
state in the penal sum of twenty-five hundred dollars, conditioned for the faithful and impartial discharge of the duties of his office according to law, and the
by-laws of such hospital, to be approved by the board, and take and subscribe
an oath faithfully and diligently to discharge the duties required of him
He shall be the chief
by law and the by-laws of the board of trustees.
executive officer of the hospital and shall have the entire control of the
medical, moral and dietetic treatment of the patients; he shall employ all
employes and assistants necessarily connected with the institution below the
grade designated as officers in section 1755, and he may discharge any such
employe at will and suspend any resident officer of the hospital, except the
steward, being responsible to the board for the proper exercise of that
power. [R. C, 1905, § 1191 1885, ch. 68, § 10; R. C. 1895, § 994.]
See section 1755 and note thereto.
§ 1758. Duties of steward. The steward shall keep the accounts, pay those
employed in and about the hospital, and have personal superintendence of
;
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the farm, garden and grounds, and perform such other duties as may be
assigned him by the by-laws, under the direction of the board of trustees; he
shall purchase all supplies for the hospitu! wherever the best grade of articles
in suitable quantities can be purchased at the lowest price, and, so far as
practicable, in large rather than in small quantities; and shall, if in his judgment it can be done to advantage, advertise for proposals for staple articles
and make contracts for the furnishing of the same in bulk or in quantity as
may be needed for use. [R. C. 1905, § 1192; 1885, ch. 68, § 11; R. C. 1899,
§ £95.]

Sec Bection 1755 and note thereto.
Whenever any additional building is erected or
§ 1759. New buildings.
extensions, alterations or repairs are to be made in connection with such
hospital, the board of trustees shall have authority to procure all necessary
plans, drawings and specifications for such buildings, alterations or repairs;
to advertise for proposals for the erection and completion thereof and to accept
such bid as may seem to it most advantageous, the contractor in each case to
give adequate security for the faithful performance of his contract; to appoint
and fix the compensation of a building superintendent who shall superintend the work and perform such other duties in that respect as the board
may require, and to discharge him also to examine and certify to the correctness of his estimates and accounts for work under the contract, and of the
superintendent and the employes.
[R. C. 1905, § 1193; 1885, ch. 68, § 13;
R. C. 1899, § 996.]
See section 1753 and not« thereto.
§ 17C0. Appropr at ons not to be diverted. No portion of any special appropriation for the erection of any building or for the doing of any work
or for any purpose other than ordinary expenses shall be drawn from the state
treasury in advance of the work done or the materials furnished, and only
upon proper estimates thereof approved by the trustees, ami no portion of
any appropriation for any purpose shall be drawn from the treasury before it
shall be required for the purpose for which it is made, and no appropriation
which is or may be made for one purpose shall be drawn or used for any
other purpose, and if at any time hereafter the sum appropriated by the
legislative assembly for any specific purpose shall be found insufficient to
complete and accomplish the purpose for which such appropriation is made,
then no part of the sums so appropriated shall be expended or drawn from
the treasury, nor shall any liability on the part of the state be created on
account of such appropriation. [R. C. 1905, § 1194; 1885, ch. 68, § 14; R. C.
1899, § 997.]
§ 1761. Admission of nonresidents. The residents of other states or territories may be admitted to the state hospital for the insane upon payment of
the first cost of such board and treatment; provided, that no resident of
another state or territory shall be received or retained to the exclusion of
any resident of this state. If the superintendent shall receive any money
or goods for the purpose of furnishing extra attention and comfort to any
patient he shall account for the same in an itemized statement to the board
of trustees.
[1907. ch. 137, § 2; R. C. 1905, § 1195; 1897, ch. 91; R. C. 1899,
§ 998; 1903, ch. 105, § 1.]
;

See section 1755 and note thereto.

How determined. The board of trustees of
§ 1762. Cost of treatment.
the state hospital for the insane shall from time to time fix the amount to be
paid for the board, care and treatment of the patients, which shall not exceed
the sum of fifteen dollars per month for residents of the state; provided,
however, that all nonresidents shall pay the actual cost of care and treatment,
and the amounts so fixed shall be the sum the state hospital for the insane
shall be entitled to demand for keeping any patient, and the certificate to that
effect, subscribed and sworn to by the superintendent, shall be evidence of the
amount due as fixed. [1911, ch. 155; 1907, ch. 137, § 3; R. C. 1905, § 1196.]
6«e section 1756 and note thereto.
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§ .1763. Care of patients to be impartial. Exceptions. All patients in the
hospital shall be regarded as standing on an equal footing; and the several
patients, according to their different conditions of mind and body and their
respective needs, shall be provided for and treated with equal care provided,
that if the relatives or immediate friends of any patient shall desire it and
pay the expenses thereof, such patient may have special care and may be
provided with a special attendant, as may be agreed upon with the superintendent. In such cases the charges for such special care and attendance
shall be paid quarterly in advance. The relatives or friends of any patient
in the hospital shall have the privilege of paying any portion or all of the
expenses of any such patient therein, and the superintendent shall cause the
account of such patient to be credited with any sums so paid.
[R. C. 1905,
1879, ch. 23, § 23; R. C. 1899, § 999.]
§ 1197
£oe section 1755 and note thereto.
§ 1764. Preference given in receiving patients. If at any time it becomes
necessary, for want of room or other cause, to discriminate in the general
reception of patients into the hospital, a selection shall be made as follows:
1. Cases of less than one year's duration.
2. Chronic cases of more than one year's duration, presenting the most
favorable prospects for recovery, shall be next preferred.
3. Those for whom application has been longest on file, other things being
equal, shall be next preferred.
4. When cases are equallv meritorious in all other respects, the indigent
[R. C. 1905, § 1198; 1879, ch. 23. § 32; R. C. 1899,
are to be preferred.
;

;

1C00.]
§ 17C6. Proceedings when patient escapes from hospital. If any patient
shall escape from the hospital the superintendent shall cause immediate search
to be made for such patient and if such patient cannot be found he shall
cause notice of such escape to be forthwith given to the commissioners of
insanity of the county where the patient belongs and if such patient is found
in such county the commissioners shall cause him to be returned and shall
issue their warrant therefor as in other cases, unless the patient shall be discharged. [R. C. 1905, § 1199; 1879, ch. 23, § 36; R. C. 1895, § 1001.]
§

Any patient who is cured
§ 1766. Discharge of patients when cured.
shall be immediately discharged by the superintendent. Upon such discharge
otherwise supplied, with
unless
the superintendent shall furnish the patient,
suitable clothing and a sum of money not exceeding twenty dollars, which
shall be charged with the other expenses of such patient in the hospital. The
relatives of any patient not susceptible of cure and not dangerous to be at
have the right to take charge of and remove such patient on conboard of trustees, and during the interim between the meetings of
[R. C. 1905,
the board the consent of two of the trustees shall be sufficient.
large, shall
sent of the

§ 37; R. C. 1899, § 1002.]
See section 1755 and note thereto.
parents before enre. On application of the relatives
of
Discharge
1767.
§
or immediate friends of any patient in the hospital who is not cured and who
cannot be safely allowed to go at liberty, the commissioners of insanity of the
connty where such patient belongs, on making provision for the care of such
Datient within the county as in other cases, may authorize his discharge
therefrom provided, that no patient who is under charge or conviction of
[R. C.
hr.micide shall be discharged without order of the board of trustees.
§

1200: 1879. ch. 23,

;

1879, ch. 23. § 38: R. C. 1899, § 1003.]
:
See section 1755 and note thereto.

1905, § 1201

When any patient is
§ 1768. Discharge of patient without application.
discharged from the hospital by the authorities thereof, without application
sent to the commisbe
once
at
shall
Therefor, notice of the order of discharge
sioners of insanity of the county where he belongs and the commissioners
•in
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shall forthwith cause him to he removed and shall at once provide for his care
in the county, as in other cases, unless such patient is discharged as cured.
And if the commissioners of insanity of such county fail or neglect to take

and remove such patient so discharged within thirty days from the date of
the order discharging him, and of the notice of the order so sent, such county
shall be liable for and pay to the state the sum of two dollars per day for the
care and keeping of such patient at the hospital during the time commencing
at the expiration of thirty days after the date of such order and notice.
It
shall be the duty of the superintendent of the hospital to report all such
delinquencies and the time of any patient so kept beyond such period of thirty
days, giving the name thereof, the county where such patient belongs, the
amount due from such county for such charge, to the governor, for the year
ending on the thirtieth day of June each year. It shall be the duty of the
state board of equalization to include and charge such amount so reported to
each county so named, and the same shall be included and made a part of the
tax levied against such county, in addition to the amount so levied bv such
board for state purposes.

[R. C. 1905, § 1202; 1879, ch. 23, § 39; 1887, ch.

66, § 1 R. C. 1895, § 1004.]
See section 1755 and note thereto.
;

Upon the report of the
§ 1769. Attorney-general to bring suit, when.
superintendent provided for in the preceding section, it shall be the duty of
the attorney-general to bring an action against the county so indebted, for the
amount due the state, and any judgment obtained in such action may be
enforced as other judgments against counties are enforced.
[R. C. 1905,
§ 1203; 1887, ch. 66, § 2 R. C. 1899, § 1005.]
§ 1770. Superintendent not responsible for reception of patient, when.
The wurrant of the commissioners of insanity authorizing the admission of
any person to the hospital as a patient, accompanied by a physician's certificate as provided by law, shall operate to shield the superintendent and other
oflicers of the hospital against all liability to prosecution of any kind on
account of the reception and detention of such persons in the hospital; provided, such detention shall be otherwise in accordance with the laws and
bv-laws regulating its management. [R. C. 1905, § 1204; 1879, ch. 23, § 43;
R. C. 1899, § 1006.]
§ 1771. Hospital seal to be affixed. The superintendent shall affix' the seal
of the hospital to each notice, order of discharge, report or other paper required to be given or issued by him. [R. C. 1905, § 1205 1879, ch. 23, § 44
R. C. 1899, § 1007.]
§ 1772. Board to furnish blanks to commissioners of insanity. The board
of trustees of the hospital shall provide the commissioners of insanity of
each organized county with such blanks as may be necessary to enable them
to comply with the provisions of this article, and also with a copy of the bylaws of the hospital, when printed. [R. C. 1905, § 1206; 1879, ch. 23, § 46;
R. C. 1899, § 1008.]
;

;

Sop section 1755 and note thereto.

To provide for the erection of necessary
§ 1773. Additional buildings.
additional buildings for the hospital for the insane at Jamestown and other
needed and necessary improvements and the proper equipment of such buildings, the board of trustees of the state hospital for the insane may issue bonds
for such sum or sums of money as can actually be used in the construction
of such necessary additional buildings, not exceeding the sum of fifty thousand
dollars; said bonds shall be in denominations of one thousand dollars each,
shall bear interest at a rate not exceeding six per cent per annum, and shall
be payable in twenty years from the date of issue, from the interest and income
fund accumulating from the sale, rental or lease of lands donated to the said
hospital for the insane by article 19, section 215, division 8, of the constitution
of the state of North Dakota, or from the rental or lease of such lands. The
412
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on such bonds shall be paid annually on the first day of January of
and shall be payable from the interest and income accumulating
from the sale, rental or lease of lands apportioned to the institution provided,
if at any time there shall not be sufficient money to pay such interest there is

interest

<*ach year,

;

hereby appropriated out of the state treasury, out of funds not otherwise
appropriated, a sum sufficient to meet such interest provided, further, that a
sufficient amount of funds accumulating in the interest and income fund for
sale or rental of land or lands appropriated to the hospital for the insane
shall be used and applied solely for the payment of interest on such bonds
and for the creation of a sinking fund with which to pay such bonds on
maturity. The state board of equalization, at the time the other taxes are
levied, shall levy a sufficient tax annually to pay the interest on such bonds
as the same shall become due, which tax shall be collected in the same manner
;

that other state taxes are collected.
R. C. 1899, § 1008a.]

[R. C. 1905,

§

1207

;

1899, ch. 99, § 1;

See section 1755 and note thereto.

§ 1774. Moneys, where deposited. All moneys that may arise or be derived
from the sale, rental or lease of lands appropriated to the hospital for the
insane shall be deposited with the state treasurer, to be used exclusively for
the benefit of the hospital for the insane.
[R. C. 1905, § 1208; 1899, ch. 99,
R. C. 1899, § 1008b.]
§ 2
;

Ahticle

21.

— Soldiers'

Home.

§ 1775. Location of. The soldiers' home as located and established at the
city of Lisbon, in the county of Ransom, shall continue as such at said place.
IK. C. 1905, § 1209; 1890, ch. 165, § 1; R. C. 1895, § 1009.J
§ 1776. Object of. The object of the soldiers' home shall be to provide a
home and subsistence for all honorably discharged soldiers, sailors and marines
who have served in the army or navy of the United States, and who are disabled by disease, wounds, old age or otherwise, and their wives and widows.
[R. C. 1905, § 1210: 1890, ch. 165. § 2; 1893, ch. 121, § 1; R. C. 1899, § 1010.]
No applicant shall be admitted to such
§ 1777. Who may be admitted.
home who has not been a resident of this state at least one year next preceding
his application for admission therein, unless he served in a Dakota regiment
or was accredited to the territory of Dakota.
[R. C. 1905, § 1211 1890, ch.
165. § 2; 1893, oh. 121. § 1 R. C. 1899, § 1011.
§ 1778. Granted lands and funds pledged. All lands which have been or
may be hereafter granted by the United States or by this state for a soldiers'
home are hereby set apart for the support of such home, and all proceeds
from the sales of such lands are hereby pledged as a perpetual fund for the
use and benefit of such home. [R. C. 1905, § 1212; 1890, ch. 165, § 3; R. C.
;

?

1899. § 1012.]
§ 1779. Board of trustees.

The general supervision and government of

the

shall be vested in a board of five trustees, to be styled " the board of
trustees of the soldiers' home,'.' each member of which shall have served in
the army or navy of the United States, or members of the national guard of
North Dakota,' and four of
shall be appointed by the governor, by and
with the advice and consent of the senate, two of
shall be from the
t ounty wherein the
institution is located.
The members of the board shall

home

whom

whom

hold their office for the term of three, four and five years, respectively. The
time for which each member shall hold his office shall be designated in his
certificate of appointment. The commander or chief officer of the organization
known as the Grand Army of the Republic shall be ex-officio a member of said
board, with the same powers, duties and privileges as the other members
thereof. The compensation of the trustees shall be three dollars per day each,
for not exceeding twenty-four days in any one year and their necessary
413
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expenses while performing the duties of their office.
[1911, ch. 278; K. C.
1905, § 1213; 1897, ch. 132; R. C. 1899, § 1013.]
and
entering
upon the duties of
1780.
Oath
bond
Before
of
trustees.
§
his office each member of the board shall take and subscribe the oath required
of other civil officers and execute a bond to the state in the sum of three
thousand dollars with two or more sureties, to be approved by the governor,
conditioned for the faithful performance of his duties and the honest and
faithful disbursement of and accounting tor all moneys which may come
into his hands under the provisions of this article, which bond and oath
shall be filed in the office of the secretary of state.
[R. C. 1905, § 1214;
1890, ch. 165, § 6; R. C. 1899, § 1014.]
§ 1781. Annual meeting. It shall be the duty of the board to meet annually
on the first Tuesday in June, and at such meeting to elect a chairman of
the board. The commandant shall act as secretary of said board. The board
shall have four regular meetings in each year and may adopt a. seal and
make rules and regulations not inconsistent with the constitution of the
United States, or of this state, for the management and government of such
homes, including stich rules as it shall deem necessary for the preservation
of order, enforcing discipline and preserving the health of its inmates. The
board shall annually make full and detailed report of the disbursements of
the home and its conditiou financially and otherwise to the governor, and to
each regular session of the legislative assembly. [R. C. 1905, § 1215; 1897,
ch. 132; R. C. 1899, § 1015; 1901, ch. 37.]
As to reports
§ 1782.

to the governor, see sections

Commandant and subordinate

9">,

97, 98, r>33.

officers.

Qualifications.

Such board

commandant for
home who
and who shall be
one who was honorably discharged from the military or naval service of the
United States, who served in the war of the Rebellion, whose salary shall
not exceed twelve hundred dollars per annum, and who shall nominate, subject to the approval of the board, all necessary subordinate officers who shall
shall

said

have the power and

shall be its duty to appoint a
shall serve during the" pleasure of the board
it

be persons either honorably discharged from the service of the United
States or widows of honorably discharged soldiers. Such subordinate officers
be removed by the commandant for inefficiency or misconduct, but in
case of removal he must make a detailed statement of the cause thereof to
the trustees and the board shall have the power to reinstate such persons.
The compensation of the subordinate officers shall be fixed by the board.
IK. C. 11)05, § 1216; 181)0. ch. 165. § 11; R. C. 1895, § 1016.]
How kept. Premiums for insurance. How paid. Alt
§ 1783. Funds.
moneys that may arise from the interest received on all moneys derived from
the sale of lands appropriated for such home, including all moneys received
from the rental of such lands, and all moneys hereafter appropriated for such
home by this state, and all moneys received from other sources, shall be
deposited with the state treasurer, to be by him transmitted at least once in
every sixty days to the institution treasurer, if he shall have qualified as
provided by law and such money, when received by such institution treasurer, shall be used exclusively for the benefit of such home as provided by
law.
Provided, that the cost for insurance on the buildings, furniture and
equipment of said soldiers' home shall be paid from the funds of said institution, known as " the soldiers' home fund."
[1913, eh. 272; R. C. 1905, § 1217
1890. ch. If 5, § 13; 1893, eh. 121, § 3 R. C. 1899, § 1017.]
§ 1784. Majority of board to approve contracts, etc. Every contract to be
performed by the board must receive the approval of a majority of the
trustees in regular session, in order to be valid. All proceedings of the board
shall be recorded in a book to be kept for that purpose and open to the
inspection of any person on request. [R. C. 1905, § 1218; 1890, ch. 165, § 14;
R. ('. 181)9, § 1018.]
all

may

;

;
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The governor is empowered and
§ 1785. Governor to accept grant.
directed to accept for the state the conditions imposed by an act of congress,
entitled "An act to provide aid to state or territorial homes for the support
of disabled soldiers and sailors in the United States, approved Aug. twentyseventh, 1888." He is further directed to send to the president of the board
of managers of the national home for disabled volunteer soldiers a copy of all
laws bearing upon the establishment, regulation and maintenance of the
soldiers' home at T«i«hftn. vith all printed ^efrulMions, relating to the manage
ment of the home now in force, Together with a copv of this and the next
section.
[R. C. 1905. § 1219; 1895, oh. 104, $ 1 R. C. 1899. § 1019.
§ 1786. Auditor to receipt for money. The state auditor is empowered to
receive and receipt for any and all money which may become due to the state
by reason of said act and 1o turn the same into the state treasury for the
use and benefit of the state soldiers' home, to be disbursed and accounted
for in the same manner as other moneys appropriated out of the treasury for
such home. [R. C. 1905, § 1220; 1895, oh. 104. § 2: R. C. 1899, § 1020.1
§ 1787. Moneys received other than from sale of land to be paid to institution treasurer, when.
All moneys received as interest, rents, penalties,
permits or from any other source than from the principal of sale of soldiers'
home lands, shall be paid over to the institution treasurer of said soldiers'
home, upon the warrant of the state auditor on the first day of January,
April, July and October in each year. The money herein referred to shall
be subject to the order of the board of trustees of the soldiers' home, and
shall be used for the support and maintenance of said institution.
[R. C. 1905,
1905, ch. 164.]
§ 1221
§ 1788. Disposition of estates of inmates of soldiers' home when valued at
$100 or less. Whenever any inmate of the soldiers' home shall die, leaving
property of the value of one hundred dollars or less, it shall be the duty of
the commandant of the home to immediately take charge of the same, and if
no valid claim of any heir or legatee is made therefor, and no application for
letters of administration be made within one year, he shall convert it into
cash and without probate or other proceedings, cover the same into the state
treasury where it shall be credited to the institution, and he shall make a
report of his action to the board of trustees, which report shall he audited
and spread upon the records of the board. [R. C. 1905, § 1222; 1905, ch. 163,
§1.]
§ 1789. When to excess of $100, commandant to apply for letters of
administration. Whenever any inmate of the said soldiers' home shall die
leaving property in excess of one hundred dollars in value, and not disposed
of by will, the commandant of the institution shall be entitled to letters of
administration upon his estate, and it shall be his duty to make application
to the proper court for the same, to qualify as such administrator and to
distribute and dispose of such estate as otherwise by law provided except
that when no valid claim shall be made to said estate, by heirs or next of
kin, for a period of one year after the granting of such letters of administration, the residue of such estate shall revert to the state for the benefit of the
said soldiers' home.
fR. C. 1905, § 1223; 1905, ch. 163, § 2.1
The
§ 1790. No bond required nor compensation allowed for services.
commandant of the home, upon becoming administrator of any such estate,
shall not be required to give any bond as otherwise required by law, nor
shall he be entitled to charge or receive any compensation for his services as
such, nor shall the county court of the county in which proceedings are had
make or allow any charge or fee in connection therewith, other than the actual
disbursements of the administrator. fR.
1905, § 1224; 1905, ch. 163, § 3.]
§ 1791. Issuance of bonds. Rate of interest. Denomination. The governor,
state auditor and state treasurer are hereby authorized and empowered to
prepare for issuance negotiable bonds of the state of North Dakota to the.
amount of twenty thousand dollars, for the purposes hereinafter stated.
;

:

;

C
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Such bonds

shall be in denominations of five hundred dollars each, payable
to purchaser or bearer, and payable in thirty years from date of issuance,
from the interest and income fund accumulating from the sale, rental or
lease of lands or from the rental or lease of said lands donated to the said
soldiers' home by section 216 of the constitution of the state of North Dakota,
'which bonds shall bear interest at a rate not to exceed six per cent per
annum, interest payable semi-annually on the first day of January and July
in each year, with coupons attached for each interest payment, said coupons
to be payable anywhere in the United States.
Said bonds shall be issued
under the great seal of the state, by the governor and treasurer, and shall
be attested by the secretary of state and shall be negotiated by the treasurer.
[R. C. 1905, § 1225; 1899, ch. 148; R, C. 1899, § 1020a.]
§ 1792. Publication of notice of sale of bonds. The state treasurer shall
receive sealed proposals for the purchase of said bonds and shall give public
notice for four successive weeks in two or more newspapers of general
circulation, one of which shall be published in the city of New York, giving
date of such sale, and said bonds shall be sold to the highest bidder, for
cash, at not less than their par value.
[R. C. 1905, § 1226 1897, ch. 131, § 2
R. C. 1899, § 1020b.]
§ 1793. Tax to pay interest. The state board of equalization at the time
other taxes are levied, shall levy a sufficient tax annually to pay interest on
said bonds, as the same shall become due, until such time as there shall be
funds in the treasury to pay said coupons from the sale or lease of lands
granted by the constitution for a soldiers' home, and it shall be the duty of
the state treasurer from time to time to reimburse the state for all moneys
so advanced, as soon as there shall be funds in the treasury derived from the
sale or lease of said lands.
[R. C. 1905, § 1227 1897, ch. 131, § 3 R. C. 1899,
;

;

§

;

1020c]

§ 1704. Treasurer to pay coupons and bonds when due. When the interest
coupons become due, and whenever the said bonds mature, it shall be the
duty of the state treasurer to pay the same on presentation out of any funds
in the treasury applicable thereto, and to cancel the same when paid.
[R. C.
1905, § 1228; 1897, ch. 131, § 4; R. C. 1899, § 1020d.]
§ 1795. Proceeds of bonds. Said bonds shall bear date of July first, 1897,
and proceeds of sale thereof shall be deposited with the state treasurer, and
by him transmitted to the treasurer of the board of commissioners of the
soldiers' home, as provided by law, to be paid out only as hereinafter provided. Whenever from any cause there shall not be sufficient funds to pay
the interest as accumulated on said bonds, it shall be the duty of the treasurer
to pay the interest out of any other unappropriated funds belonging to the
state, and there is hereby appropriated out of the state general fund a sum
sufficient to pay said interest on said bonds as it may become due before the
funds and tax herein provided for can be made available, and it shall be the
duty of the state treasurer to pay such interest promised at the time it falls
due. fR. C. 1905, § 1229; 1897, ch. 131, § 5; R. 0. 1899, § 1020e.]
§ 1796. Appropriation. The sum of twenty thousand dollars so realized
and received into the state treasury by the sale of bonds as hereinbefore
provided, or so much thereof as may be necessary, is hereby appropriated
for the purpose of paying outstanding indebtedness of said soldiers' home,

which is evidenced by eleven certificates, aggregating nine thousand five
hundred forty-seven dollars, and interest thereon at six per cent, such cerbearing date as heretofore specified; provided, that if there shall
remain in the hands of the institution treasurer any sum or sums after paying
the above specified indebtedness, and the expense incidental to the issuance
of the above bonds the same shall be used for permanent improvement or
repairs of said soldiers' home as the board of commissioners may direct.
fR. P. 1905, § 1230; 1897, ch. 131, § 6; R. C. 1899, § 10201]
tificates
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Article

1.

— North Wing of Capitol.

§ 1797. BondB authorized. The governor, state auditor and state treasurer
are hereby authorized and empowered to prepare for issue negotiable bonds
for the state of North Dakota, to the amount of one hundred thousand
dollars, for the purpose hereinafter stated. Such bonds shall be in denomination of one thousand dollars each, payable to purchaser or bearer, and payable in twenty years from date of issue, or the said bonds, or any of
them, may be paid off at periods of five years from the date of issue, and
shall bear interest at a rate not to exceed four per cent per annum, interest
payable semi-annually on the first day of January and July of each year,
with coupons attached for each interest payment, said coupons to be payable
anywhere in the United States; said bonds shall be executed under the great
seal of the state by the governor and treasurer, and shall be attested by the
secretary of state, and shall be negotiated by the treasurer.
[B. C. 1905,
§ 1259: 1903, ch. 27, § 1.]
Treasurer
to receive proposals. The state treasurer shall receive
§ 1798.
sealed proposals for the purchase of said bonds, and he shall give public
notice for four successive weeks in two or more newspapers in general circulation, one of which shall be published in the city of New York, giving date
of such sale, and said bonds shall be sold to the highest bidder for cash at
not less than their par value.
[R. C. 1905, § 1260; 1903, ch. 27, § 2.]
Accrued interest as part of par value within prohibition against sale of bonds at Ices
than par. 35 L,R.A.(N.S.) 789.
Validity of agreement to pay interest on interest coupons. 33 L.R.A. (N.S. 206.
When the interest coupons
§ 1799. Treasurer to pay interest coupons.
become due, and whenever the said bonds mature, it shall be the duty of the
state treasurer to pay the same on presentation out of any funds in the
treasury applicable thereto, and to cancel the same when paid.
[R. ('. 1905.
1903, ch. 27, § 3.]
§ 1261
§ 1800. Date. Interest. Said bonds shall bear date July first, 1903, and the
proceeds of the sale thereof shall be placed to the credit of the " Capitol
Building Fund/' to be paid out only as hereinafter provided. Whenever,
from any cause, there shall not be sufficient funds available to pay the interest
accrued on said bonds, it shall be the duty of the treasurer to pay the
interest out of any other unappropriated funds belouging to the slate, and
it shall be the duty of the state treasurer to pay such interest promptly at
the time it falls 'due.
[R. C. 1905, § 1262; 1903, ch. 27, § 4.]
The sum of one hundred thousand dollars so
§ 1801. Appropriation.
realized and received into the state treasury from the sale of the bonds, as
hereinbefore provided, or so much thereof as may be necessary, is hereby
appropriated for the purpose of erecting, constructing and completing the
north wing of the capitol building at Bismarck, and for the extension of the
)

:

grounds and improvement of the buildings of the executive mansion, and
such funds shall be paid out by the state treasurer only upon warrants drawn
by the state auditor upon such fund, and no such warrants shall be issued by
the state auditor except upon itemized and verified vouchers, duly approved
by the board of capitol commissioners. [R. C. 1905, § 1263 1903, ch. 27, § 5.]
§ 1802. Duty of board of capitol commissioners. As soon as the money
arising from the sale<of said bonds shall be paid into the treasury, the board
of capitol commissioners shall proceed to erect, construct and complete the
;

11
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wing

to said capitol building according to the original plans and
specifications, as near as may be, and they are hereby authorized to employ
an architect, if deemed necessary. The said board shall contract for and
purchase necessary material, and shall employ a sufficient number of skilled

workmen, and shall, so far as the same can reasonably and profitably be
done, utilize the labor of the convicts in the state penitentiary, not otherwise
employed according to law, and it is hereby made the duty of the warden
of said penitentiary, whenever requested by the said board, to place any or
all available convicts of proper character and condition that he may have in
his charge, with proper guards and attendants therefor, at the disposal of
said board, to be used in performing the labor required in erecting said
structure, or in the manufacture of material to be used therein.
[R. C. 1905.
§ 1264; 1903, eh. 27, § 6.]
§ 1803. What laws continued. Sections 7, 9, 10, 11, 12, 13, 14 and 15 of
ehapter 29 of the laws of 1893, are hereby continued in force, and made
applicable to the provisions of this article.
[R. C. 1905, § 1205; 1903, ch. 27,
§

7-J

Article

2.

— State Thollry Like.

§ 1804. Board authorized to construct. The board of trustees of public
property is hereby authorized to construct, keep in repair and operate a single
track electric trolley line of railway from the capitol building to the Northern
Pacific depot or a point conveniently near said depot in the city of Bismarck;
and said board is authorized and empowered to secure the necessary right
of way for such railway over the most convenient and feasible route provided,
that said board shall, so far as the same can reasonably and profitably be done,
utilize the labor of the convicts of the state penitentiary, and it is hereby made
the duty of the warden of the said penitentiary, whenever requested by the
said board, to place any available convicts of the proper character and condition, that he may have in his charge, with proper guards and attendants
therefor, at the disposal of the said board, to be used in performing the labor
required in installing an electric light and power plant and constructing
said electric railway. (R. C. 1905, § 1206; 1903, ch. 29, § 1.]
;

Ki^ht to compel prisoner to labor. 27 L.K.A. 'i\Ki.
§ 1805. Lijht and power plant. Said board is furl her authorized to install
at the capitol building an electric light and power plant with sufficient capacity
to run said railway and to furnish power and light for use at the capitol
building.
[R. C. 1905, § 1267; 1903, ch. 29, § 2.]
For the purpose of carrying out the provisions
§ 1806. Appropriation.
of this article, the sura of twenty thousand dollars, or as much thereof as may
be necessary, is hereby appropriated out of the capitol building fund, not
otherwise appropriated. [R. C. 1905, § 1268; 1903, ch. 29, § 3.]

CHAPTER

16.

UNIFORM SYSTEM OF ACCOUNTING.
Compulsory uniform system of accounting,

§ 1807. State institutions to designate

sections 711, 718, 244.

an accounting-

officer.

The managing

board of each of the state institutions shall designate an accounting officer.
They shall also designate either the accounting officer or some other officer of
the institution to act as a purchasing agent, whose duty it shall be to purchase all goods and supplies needed for the institution under such rules and
regulations as the managing board shall prescribe. [1907, ch. 232, § 1; R. C.
1905, § 1269; 1890, ch. 182, § 2; R. C. 1895, § 309.]
§ 1807a. Duties of accounting officer. The accounting officer of each institution shall keep or supervise the financial accounts of the institution and shall
perform such other duties as shall be prescribed by law or the managing board
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of the institution. He shall receive all miscellaneous collections to the credit
of the institution from the sales of public property, board of inmates, labor
of inmates, or from any other source, and he shall in all eases issue a receipt
therefor. He shall, on the last business day of each month, draw an order on
the institution treasurer in favor of the state treasurer for the amount of all
miscellaneous receipts collected during the month. He shall forward therewith a statement showing from what source received and to what account or
[1907, ch. 232, § 2; R. C. 1905,
accounts such collections shall be credited.

1269; 1890, ch. 182, § 2; R. C. 1895, § 309.]
Aa to the institution treasurer mentioned in this section, sec note to section 1808.
§ 1807b. Describing books to be used, forms of such books, forms of vouchers, receipts, checks. Receipt to take place of duplicate voucher to state auditor.
Forms of expense lists. 1. Voucher. The voucher shall give the date, the
name of the party to whom payment is due, the address of the person or company making the bill, and on the bottom of such voucher form shall be blank
places to be used to show the approval of such voucher by the board of trustees and the approval as to the receipt of the goods or performance of services
by the superintendent or accounting officer of the institution. Such vouchor
shall have on the back thereof a blank line for the number of the voucher
and blank lines to show out of what fund and for what account such voucher
was rendered, and it shall have the form of oath required for vouchers against
the state.
All vouchers must be verified by this oath and in cases where
invoices are from merchants for goods, contract work, etc., such original bill
may be attached to the voueher before -described. All vouchers or bills shall
be fully itemized, prices and quantity furnished, discounts and such other
information as may be necessary to make the bill clear shall be given.
Vouchers-shall be presented monthly to the accounting officer of the institution.
2. Chock with receipt attached.
The check shall be of the ordinary form
and shall have the classification of accounts as carried on the books of the
institution printed at the left end and shall have attached a receipt the size
of the check and perforated so as to be easily detached. The check and receipt
shall be numbered the same number and when a check is written, entry shall he
made in the classification in the margin to show from what account and fund
it is to be paid.
The same information shall be placed on the check receipt
and both presented to the person who is receiving payment. The receipt shall
be for the same amount as the check and it shall be required that such receipt
is signed before said check is cashed by the treasurer.
The receipt shall not be
detached by any other person than the accounting officer of the institution and
the check shall be nonpayable until such receipt is signed. The signature to
appear on the check shall be that of the accounting officer of the institution
and such check shall be countersigned by any official of the institution that
the board of trustees may see fit to designate. It is further provided that in
ease payment is to be made of the claim of some person or company whose
place of business is located so that it would be desirable to send a bank
draft in payment, then, and in that case, the check may be presented to the
bank and the cashier of the bank issuing draft may sign the receipt and such
receipt shall be considered good evidence of receipt of payment when the
number of the draft and amount are noted on the receipt by the cashier of the
bank signing same, and the state auditor shall accept such receipt as though
it were signed by the party to whom the check was issued.
It is further provided that the last mentioned check shall appear on the records as written to
he person or company presenting the claim. The checks shall be numbered
consecutively and all numbers shall be accounted for. In case a check is
spoiled the same shall be marked " canceled " and filed in its numerical order
in the files of the accounting officer of the institution. The check shall be
drawn on the treasurer of the institution and shall show who or what bank
is treasurer to such institution.
§

•
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3. Expense list.
The expense list shall be filed monthly and shall be made to
cover the calendar month. Each voucher making up the month's expense list

.

shall be listed separately on the expense list and such voucher or invoice
shall be numbered in the left hand margin and there shall be shown the name
of the person or company to whom payment is due and the address of such
person or company. Following shall be given the full itemized invoice as presented for payment.
The itemized invoice shall show the date or dates
on which goods were purchased or services performed and the number of such
invoice shall be the number of the check which is used in payment of such
invoice or claim. After each invoice shall be shown against what fund and
account such invoice is a charge. It is hereby further provided that any
institution may continue the use of a pay roll ; but that such pay roll shall be
itemized in the expense list the same as though each person had filed a separate
voucher and each person's account on said pay roll shall be given the number
of the check the same as other vouchers or claims. Any institution may make
up its pay roll on the last day of the month and when such pay roll is certified
to by the accounting officer and the superintendent of the institution and forwarded to the state auditor the state auditor shall be authorized to make payment of the pay roll that the employes and officials of the institution may
receive their money regularly on the first of the month. The pay roll thus
made at the end of the month need not be approved by the board of trustees
before payment, but they shall approve such pay roll when they approve the
expense list for the month's business. The total amount of the pay roll shall
be deducted from the total amount of the expense list when the state auditor
makes payment of the said expense list.
4. General ledger.
The accounts and funds in total shall be kept in the
general ledger and there shall be shown the total credit to each account or
each fund, the total payments against each account or fund for the month
and the balance in each account or fund at the end of the month. In the first
column shall be listed the names of the accounts and the funds, then classified
under the month shall be columns to show the total credits, the payments and
the balance provided, that where an account is carried for interest and
income fund, one mill tax fund and appropriation accounts, three separate
columns shall be carried for each month's classification for the three accounts
;

mentioned.
5. Payment register.
The payment register shall show: first, the date on
which the check was issued, the number of check, the name of the persou or
company to whom check was issued, a small column in which to check off the
payment when checks are returned from the institution treasurer, and follow-

ing a classification of accounts such as arc necessary to cover the institution
The check shall be numbered the same as the voucher which it is in
payment of and the amount shall be carried into the proper classification
column in the payment register. At the end of the month each column shall be
totaled and the amount carried to the payment column of the general ledger opposite the proper fund or account to which the total payment should be
charged.
6. Collection receipt.
The accounting officer shall issue a receipt to every
person paying money to the credit of the institution and shall deliver the
original to the person making such payment. The duplicate shall be preferably
a carbon copy and shall be numbered consecutively as the original. The duplicate shall be filed in the office of the accounting officer of the institution and
all numbers shall be accounted for.
The receipt shall give the date of collection, from whom received, from what source received, and to what fund or
funds credit shall be given. The accounting officer shall issue " dummy "
receipts account of appropriations made by the legislature and shall enter such
receipt on the books as though they were collections in the ordinary manner,
but shall not consider such credits as cash. In case of payment of mill tax or
interest and income fund the accounting officer shall issue therefor receipts, the
business.
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original shall be forwarded to the state auditor after having been- entered
upon the collection register. This provision is made to provide a record to
show from what sources all credits are taken. It is further provided that in
cases where the collections account of miscellaneous items shall be in amounts
of less than one dollar the accounting officer shall have the privilege of entering such miscellaneous collections in a small book kept for that purpose
showing the date and the name of the person from whom received, also the

to what fund and he shall at the end of the month write
a receipt to cover the total of such miscellaneous payments.
7. Collection register.
collection register shall be used and shall be in the
following form
First shall be shown the date of the issuance of such receipt
second, the number of receipt third, to whom issued fourth, the total amount
of receipt, and following, a classification of the accounts and funds of the institution. The receipts shall be entered, in numerical order and all receipts shall
be accounted for. At the end of the month the several columns in this book
shall be totaled and the -totals carried into the credit column of the general
ledger opposite and to the credit of the fund or account to which it shall be a
credit.
[1907, ch. 232, § 3.]
As to the institution treasurer, see note to section 1808.

amount and a credit

A

:

;

;

It is further provided that any institution now using
government form of accounting shall not be required to use the system
if the said system shall necessitate the using of two sets of
books in order to comply with the government system of accounting. But
such parts of this system shall be used as can be used without interfering with
the. system provided by the government.
[1907, eh. 232, § 4.]
§ 1807& State auditor makes forms. It is hereby made the duty of the state
auditor to make up the forms for the several institutions and to aid in the
installment of the new system in the institutions of this state as soon as can
conveniently be done. He shall have the right to recommend and make such
changes in the system herein described as he believes will be of benefit both to
the state and to the institution. [190?, eh. 232, § 5.1

§ 1807c. Exceptions.

a

herein provided

But

see as to the subject matter of this section sections 711, 712.

§ 1808. Institution treasurer. Duties of. The managing board of each state
institution shall also appoint an institution treasurer, which treasurer shall
be either some trustworthy person residing in the city or village at which
the institution is located or some solvent national or state bank in such city
or village. Such treasurer shall give a bond in such sum as the managing
board may require, to be approved by the board and to be subject to the approval of the governor. It shall be the duty of such treasurer to hold and
safely keep all public funds belonging to the institution which may come
into his hands from any source and to pay out the same only on written
orders signed by the accounting officer of the institution and countersigned
by a member of the managing board, who shall have been authorized bv a vote
of the board to sign such orders. [R. C. 1905, § 1270; 1890, ch. 182, § 3 R. C.
1899, § 310.]
Action 271 abolishes the office of treasurer in each of the institutions named in sec;

tion 243.

§ 1809. Care and custody of funds belonging to inmates. It shall be the
duty of each superintendent of any state institution, when the care and
custody of any funds belonging to inmates thereof is by law devolved upon
him, to keep accurate accounts of such funds in books provided for that
purpose, and to pay out such funds under such rules and regulations as may be
prescribed by law or by the board of management, taking proper vouchers
therefor in all cases and every such superintendent shall give a bond in such
sum as may be required by law, or may be prescribed by the board of managers
of such institution, to be subject to the approval of the state examiner, conditioned for the faithful performance of his duties and a due accounting for
;
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the funds intrusted to his care. [E. C. 1905,
§ 1271; 1890, ch. 182, § 4; R. C.
1*95, § 311.]
§ 1810. Funds belonging to institutions to be paid to superintendent.
Each
officer and employe of the several institutions shall pay over to the superintendent of the institution without delay any funds which may come into
his hands belonging to any inmates of the institution and of which the
superintendent is the legal custodian, and pay over to the accounting officer
of the institution without delay any funds which may come into his hands
belonging to the institution. [R. C. 1905, § 1272; 1890, ch. 182, § 5a; R. C.
1899. § 312.]
§ 1811. Duty of accounting officer. The accounting officer of each institution at the close of each month or oftener shall pay over to the institution
treasurer all institution funds which may have come into his hands from sales
of public property, board of inmates, labor of inmates or from other sources
and at the close of the fiscal quarter to draw an order on the institution
treasurer in favor of the state treasurer for the amount 'of all such miscellaneous receipts, and at the same time to forward to the state auditor a
statement of the amount of the same and the sources from which they have
arisen, f R. C. 1905. § 1273 1890, ch. 182, § 5b R. C. 1899, § 313.]
Ab to the institution treasurer, however, sec note to section isos.
§ 1812. Duty of state auditor And treasurer. It shall be the duty of the
state auditor upon receiving such statement to place in the hands of the state
treasurer a draft for the amount upon the institution treasurer, specifying
the fund to which the same is to be credited, and upon payment of such draft
to place the amount so received to the credit of such institution, adding to
it any appropriation that may have been previously made by the legislative
assembly for the institution, distributing it to the several appropriations from
which it may have arisen, or to the current expense appropriation according
to his discretion; provided, that the miscellaneous receipts of the penitentiary
and the state reform school shall be paid over to the state treasurer monthly
instead of quarterly in like manner as herein provided.
[R. C. 1905, § 1274;
1890, ch. 182, § 5c; R. C. 1899, § 314.]
As to the inntitution treasurer, eee note to section 1808.
§ 1813. Duplicate monthly pay rolls. Bills for supplies, etc. The accounting officer of each institution shall prepare a duplicate monthly pay roll or
pay rolls, showing the services rendered by each officer and employe of the
institution, which pay roll shall contain the receipt of such officers and employes for the orders issued to them in payment for their services. Services
rendered or labor performed by persons other than officers or employes shall
be accounted for and proper vouchers made. The accounting officer shall
require all persons selling goods or supplies to the institution to furnish with
such govds, when delivered, bills or invoices in duplicate, and he may require
persons, who furnish goods at intervals during the month, to furnish also a
detailed statement in duplicate at the close of the month. Such bills and
invoices shall, whenever practicable, be made upon the bill heads or blanks
used by such persons in their business. [R. C. 1905, § 1275; 1890, ch. 182, § 6;
R. C. 1895. § 315.]
§ 1814. Manner of filing bills, etc. Duplicates sent to state auditor. Each
of the original and duplicate bills mentioned in the last section shall be inclosed
in an envelope or jacket on one side of which shall be a classification of the
item" "ontained in the bill, and on the other side a receipt in the following
4<
Received on the
form'
day of
from the
(here insert the name of the accounting officer) of the
(here insert
the name of the institution) an order on the treasurer of the
for
the sum of
dollars, in payment of the within account."
Any pay
rolls and vouchers for services rendered or labor performed shall be inclosed
in similar envelopes or jackets.
One of the duplicate pay rolls or bills with
the accompanying receipts shall be retained by the accounting officer in the
;

;

.
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files of the institution arid the other shall be sent to the state auditor within
thirty days after the issuance of an order on the institution treasurer for the
payment of the same. [R. C. 1905, § 1276; 1890, ch. 182, § 7; R. C. 1899.

§ 316.]

As to the institution treasurer,

see note to section 1808.

§ 1815. Duty of storekeeper. It shall be the duty of the storekeeper of
each institution, or some person to be designated by the superintendent, to
check off all goods and supplies, when received, by the invoices; to certify
thereon the quantity and condition of the same, and to notify the superintendent or the accounting officer forthwith, in case such goods or supplies do
not appear to be of the kind or the quantity purchased or bargained for. In
case goods are received without an invoice it shall be the duty of such storekeeper or designated person to make a memorandum bill of such goods and
certify thereon as herein required.
[R. C. 1905, § 1277; 1890, ch. 182, § 8;
R. C. 1899, § 317.]
§ 1816. Expense lists to be prepared monthly by accounting officer. The
accounting officer at the close of each month shall make, or cause to be made,
an expense list for expenses incurred during the month under appropriations
for current expenses, and a separate expense list for expenses incurred under
appropriations for other purposes, showing the name of each person rendering service or furnishing supplies, the nature of the service rendered and at
what rate, the quantity, kind, price and cost of supplies furnished, and the
amount to which each person is entitled by law; provided, that the state
auditor may in his discretion allow items of the same class amounting to less
than one dollar each, except food items, to be consolidated on the expense list
as " sundries." Such expense list shall be audited by the managing board or
a committee of the same, and shall be certified by the accounting officer of
each institution and a member of the managing board to be designated by the
board, and shall be forwarded to the state auditor by the accounting officer,
not later than the eleventh day of the succeeding month. [R. C. 1905, § 1278
1S90, ch. 182, § 9; R. C. 1899. § 318.]
§ 1817. State auditor to draw warrants on receipt of expense lists. On
receipt of such certified expense list the state auditor shall examine, adjust
and approve, suspend or reject the same, and on or before the sixteenth day
of each month draw his warrants on the state treasurer for the amounts
due thereon to each institution, and no money shall be paid out of the state
treasury for the use of such institution except on expense lists djuly certified
provided, that the state auditor may in his discretion draw his warrants for an
amount not exceeding twenty per cent in addition to the amount of the expense
list, to be used for the immediate payment of such accounts as he may authorize
to be so paid such payment to be property accounted for on the next monthly
expense list. [R. C. 1905, § 1279; 1890, ch. 182, § 10; R. C. 1899, § 319.]
The state
§ 1818. When auditor to cancel unexpended appropriations.
auditor shall at the close of each biennial period cancel all unexpended appropriations or balances of appropriations, which shall have remained undrawn
for the period of two years after the expiration of the biennial period during
which they became available under the law; provided, that the governor,
secretary of state and attorney-general may continue such appropriation or
balances in force temporarily upon recommendation of the state auditor.
fR. C. 1905, § 1280; 1890, ch. 182, § 11 R. C. 1899, § 320.]
§ 1819. Appropriation of miscellaneous receipts. There is hereby appropriated for the use of the several institutions all the funds in the state treasury
derived from miscellaneous receipts under sections 1S10 and 1811.
[R. C.
1905, § 1281; 1890, ch. 182, § 12; R. C. 1899, § 321.]
;

;
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CHAPTER

General Provisions.

17.

GENERAL PROVISIONS RELATING TO PUBLIC INSTITUTIONS.
Article

1.

2.

3.
4.

Flags to be Displayed, § 1820.
Expenditures and Transfer of Funds, §§ 1821-1826.
Inventory of State Property, § 1827.
Lignite Coal to be Used, § 1828.
Article 1.— Flags to be Displayed.

§ 1820. Flags displayed on public institutions. The flag of the United
States shall be displayed upon all state institutions between the hours of nine
o'clock a. m. and four o'clock p. m. of each day. It is the duty of the officials
in charge of the various state institutions to make the necessary arrangements
for carrying out the provisions of this article and the expenses necessarily
incurred in so doing shall be audited and paid by the state auditor in the same
manner as bills for incidental expenses are audited and paid. [R. C. 1905,
1899, §§ 1021, 1022.]
§ 1282; 1890, ch. 69, §§ 1, 2; R.

C

Article

2.

— Expenditures and Transfer of

Funds.

Emer§ 1821. Excessive expenditures out of appropriations prohibited.
gency commission. It shall be unlawful for any board of trustees, commissioners, directors, person or persons having the control or management of
public institutions of the state, or having in any manner whatsoever the
responsibility of disbursing or expending any money appropriated by the state,
either directly or indirectly, or in any manner whatsoever to expend or to
agree or contract to expend for the use or benefit of any institution or purpose any amount in excess of the sum appropriated for such institution or
purpose, nor shall any amount appropriated for any specific purpose or fund
be used for or transferred to any other purpose or fund, provided that when
in belief of any such board of trustees, commissioners, directors or official, any
emergency exists, and the interests of the state are jeopardized by reason of
the exhaustion of the amount appropriated, or by cause for which there is
no provision of law, the matter, with all relative facts, shall be referred to a
commission consisting of the governor, secretary of state and state auditor,
who may authorize the transfer of money from one fund to another fund of the
same institution or purpose. [1913, ch. 159, § 1; R. C. 1905, § 1283; 1895, ch.
23, § 1 R. C. 1899, § 1023.]
This section clearly supersedes Laws 1907, ch. 234, § 1. The latter chapter expressly
repealed K. C. 1905, § 1283 (and § 1284), which, however, is here amended and re-enacted.
§ 1822. Penalty. Any persons violating the provisions of section 1821 shall
be deemed guilty of a misdemeanor. [1913, ch. 159, § 2; R. C. 1905, § 1284;
1895, ch. 23, § 2; R. C. 1899, § 1024.]
It shall be the duty of the chairman of
§ 1823. Monthly report required.
the board of trustees, commissioners, directors, regents, or person or persons
mentioned in section one of this act [superseded by section 1821 herein] to
make an itemized report to the governor, under oath, on or before the fifteenth
day of each month, showing the amount of money expended and for what purpose and showing what contracts have been made involving tlie expenditure
of money in the future. The time covered by such report shall be the calendar
month next preceding the date of said report. Any person or officer mentioned
in this act who shall fail to coinplv with the provisions of this act shall be
deemed guilty of a felony. [1907, ch. 234, § 2.]
" This act " to which the foregoing section refers was Laws 1907, ch. 234.
" Section one
of this act," which was clearly su|>erseded by "Laws 1913, ch. 159, g 1, the latter consti;

tuting section 1821 herein, read as follows:
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" It shall be unlawful for any board of trustees, commissioners, directors, regent*,
person or persons having the control or management of public institutions of the state,
or having in any manner whatsoever the responsibility of disbursing or expiMidittg nny
money appropriated by tlie state, either directly or indirectly, or in any manner whatsoever to expend, or agree to contract to expend* for the use or benellt of any institution
or purpose, any amount in excess of the sum appropriated for such institution or purpose, nor shall any amount appropriated for any specific purpose or fund be used for or
transferred to any other purpose or fund."

§ 1824. Penalty for failure. . If any of the persons mentioned in section 1823
shall fail to make the report as therein provided, or if the report as made to
the governor shall show that there is reason to believe that the provisions of
section one hereof [see note to section 1823 herein] have been violated, it shall
be the duty of the governor to promptly notify the attorney-general of such
violation and the attorney-general shall prosecute such person for the violations
of the provisions of this act; provided, that when in the belief of any such
board, person or persons, an emergency exists, and the interests of the state
are jeopardized by reason of the exhaustion of the amount appropriated, or
by cause for which there is no provision of law, the matter with all relative
facts shall be referred to a commission consisting of the governor, secretary
of state and state auditor, who may authorize the transfer of money from one
fund to another fund of the same institution or purpose, or who may in extreme
cases authorize money to be drawn from the state treasury to meet the emergency. [1907, ch. 234, § 3.]
No member of any
§ 1825. Trustees not to be interested in contracts.
board of trustees or managers, or any officer or employe of any state, educational, charitable or correctional institution now existing in this state or
which may hereafter be established by law shall be interested, directly or
indirectly, in any contract, purchase or sale for or on account of the institution with which he may be connected.
[R. C. 1905, § 1285; 1895, ch. 33, § 1;
R. C. 1899, § 1025.]
§ 1826. Penalty. Anv violation of the preceding section shall be sufficient
cause for removal from office. [R. C. 1905, § 1286 1895, ch. 33, § 2 ; R. C. 1899,
§ 1026.3
;

Articlr 3.— Inventory op State Property.
§ 1827. Inventory required. The person in charge of any state institution
on the first Monday in July of each even numbered year,
a complete inventory of all property contained in or used in connection
with such state institution, and within thirty days thereafter, said person
shall transmit said inventory, with his certificate thereto attached as to the
correctness of the same, to the governor of this state.
[1907, ch. 235.]
in this state shall,

make

Article

4.

— Lignite

Coal to be Usld.

§ 1828. Public institutions to use. The various state institutions, county
buildings and public school houses of this state shall use for fuel, native or
lignite coal, and it shall be unlawful for any officer to purchase for use in such
institutions, county buildings and public schools any coal other than that
taken from the mines within the boundaries of this state. This section shall
not be construed, however, as prohibiting the use of wood at such institutions,
county buildings and public schools, when the cost thereof does not exceed
that of native coal, or the use of coal other than native lignite coal at such
public schools as are located six miles or more from any mine or railroad
station within the boundaries of this state; provided, that the comparative
cosi of such fuel is not greater than that of lignite coal. [R. C. 19G5, § 1290
1893, ch. 38, § 1

;

R. C. 1899,

§

1030 1905, ch. 132.]
;
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Construction of

18.

CONSTRUCTION OF PUBLIC BUILDINGS.
§ 1829. Building and repair by contract. In altering, repairing or constructing buildings belonging or appertaining to any of the public institutions
of the state, or in doing any work thereon amounting to more than one thousand dollars, the board of trustees thereof shall procure all necessary plans,
drawings and specifications thereof, and in all cases where expedient, such
plans, dra wings and specifications shall be procured from an architect or
architects maintaining offices and residing and doing business within the
state of North Dakota.
[1911, ch. 235, § 1.]
§ 1830. Advertising for bids. Said board shall advertise for bids for the
doing of such work for which such plans, drawings and specifications are
required such advertisement shall be for three successive weeks, the first
publication thereof being twenty-one days prior to the date of the opening
of the bid such advertisement shall be published in some established newspaper of general circulation qualified to publish legal notices, and which is
printed and published in the city or town where such public institution is
;

;

and also in some trade publication of general circulation, among the
con.ractors and building material manufacturers and dealers of this state.
Said advertisement shall state
1. When and where the plans, drawings and specifications therefor may be
seen and examined.
2. The place where, and the day and hour when the bids will be opened.
3. Must reserve the rights of the board to reject any and all bids and,
4. Shall require a certified check on some solvent bank within the state of
North Dakota, for not less than five per cent of the amount of the bid to
accompany the same, as guaranty that the bidder will enter into the contract,
if his bid be accepted.
[1911, ch. 235, § 2.1
§ 1831. Plans and specifications, filed where. Copies of all plans, drawings
and specifications required by this article shall be filed in the office of the
secretary of local board of trustees, where institution is located in the office of
each and every builders aud traders exchange maintaining an office in the
state of North Dakota, organized for at least one year prior to date thereof,
and such other places as may be designated by the board of trustees, immediately following the first publication of said advertisement for bids.
[1911,
located,

ch. 2.15. § 3.]

Award of contract and bond required. At the
§ 1832. Opening bids.
time and place specified in said notice, the board shall publicly open and read
aloud the bids received and may award the contract to the lowest bidder, and
when deemed by said board to be for the best interests of the state, such
contract shall be awarded to a contractor or contractors who are and have
been established and continuously in business in the state of North Dakota
for the period of not less than one year prior thereto. The board shall require
of the contractor to whom the contract is awarded, a bond complying with
the provisions of chapter 80 of the Civil Code, according to the 1905 revision
thereof [sections 6832-6835 herein).
The board has power to reject any and all bids and may advertise anew
in accordance herewith until a satisfactory bid is received.
[1911, ch. 235, § 4.]
§ 1833. Allowance and payment of estimates. At least once during each
calendar month during the continuance of work upon any public building,
begun and carried on under the provisions of the preceding sections, the board
of trustees of such institution, or a committee thereof duly authorized by the
board for that purpose, shall meet to receive and allow estimates furnished
by the supervising architect or the superintendent of construction of such
building, which estimate shall not be less than seventy per cent nor more than
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eighty-five per cent of the labor then performed upon such building and of
the material then upon the ground for use in the construction thereof, said
board or committee thereof shall immediately after accepting and allowing
such estimates, certify and forward the same to the state auditor who shall
forthwith draw his warrant upon the proper fund and transmit the same
promptly to the contractor or contractors entitled thereto; and in case said
board or committee shall fail or neglect to certify said estimate or said auditor
shall neglect or fail to issue and forward said warrant as above provided, for
a period of more than thirty days from the date of said estimate, then and in
that event said estimate shall draw interest from its date at the rate of six per
cent per annum until the issuance of the auditor's warrant therefor, which
interest shall be computed and added to the face of said estimate by said
auditor, included in the warrant when drawn and charged to the fund upon
which said warraut is drawn and no payment for or on account of any contract made under the provisions of this article shall be made except upon
;

the estimate of the supervising architect or superintendent, as in this section
provided. [1911, ch. 235, § 5.]
§ 1824. Appropriations not to be diverted. No portion of any special appropriation for the erection of any building or for the doing of any work shall
be drawn from the state treasury in advance of the work done or the materials
furnished, and only upon proper estimates thereof approved by the trustees,
and no portion of any appropriation, for any purpose, shall be drawn from
the treasury before it shall be required for the purpose for which it was
made, and no appropriation which is or may be made for one purpose shall be
drawn or used for any other purpose until the building for which the appropriation was made is fully completed and paid for. [1911, ch. 235, § 6.]
All
§ 1836. Materials produced in state to be used in public buildings.
boards of trustees purchasing materials for use in making alterations, repairs
making
such
or additions or in erecting new buildings, and all contractors
alterations, repairs or additions or erecting new buildings shall always, price,
fitness and quality being equal, prefer materials manufactured or produced
within this state, and shall next prefer such as shall have been partially
manufactured or produced in this state. [1911, ch. 235, § 8.]
§ 1836. Specified brands, marks, names or patented articles not to be specific I.
No board of trustees or officers or employe of any public institution
in this state shall, when specifying for materials to be used in or about the
work for which plans and specifications are called for as provided in section
1829, ask for bids for any article of a specified brand or name, the product
of any manufacturer or any patented apparatus or appliances, when such
requirement will prevent proper competition, unless such specifications shall
also ask for bids on other similar articles of equal value, utility and merit.
.

[1911, ch. 235, § 9.]
§ 1837. Officers must not be interested in contract. No board of trustees
any member thereof, or any employe or appointee of any of such boards
shall be pecuniarily interested or concerned, directly or indirectly, in any
contract, either verbal or written, that may be entered into by any person or
persons on behalf of the state for any purpose whatever connected with the
business of such institution. [1911, ch. 235, § 10.]
§ 1838. Architects and superintendents. That the board of trustees of all
public institutions in the state are hereby authorized to employ the architect
furnishing the plans as hereinbefore provided, or some other suitable person
who shall be a practical mechanic and builder, as superintendent of construction of the work for which the plans and specifications are called for as provided by section 1829, who shall have personal charge and supervision of the
contractor on the work under the direction of the architect and board of
trustees, and whose duty it will be to see that such contractor performs his
work in full compliance with the plans and specifications adopted by the

or
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board of trustees that the architect, while acting as such superintendent, shall
receive such compensation therefor as may be agreed upon by such architect
and said board of trustees and any other person, while acting as such superintendent, shall receive a reasonable compensation to be fixed by the board
of trustees; provided, that the duties imposed and powers conferred upon
the board of trustees by this article shall apply to any other board hereafter
created to have charge of such institution, in lieu of such board of trustees.
;

;

[1911, ch. 235, § 11.]

CHAPTER

19.

FIREMEN'S ASSOCIATION.
There is annually ap§ 1839. Appropriation for firemen's association.
propriated out of any money in the state treasury not otherwise appropriated
the sum of fifteen hundred dollars for the use and benefit of the North Dakota
firemen's association for the purpose of promoting the efficiency and growth
of its different departments and the holding of an annual tournament according to the rules and regulations of such association. Such money shall bt;
paid to the treasurer of such association and by him paid out only on the
order of the president and secretary of such association for the purpose
herein mentioned. [R. C. 1905, § 1291; 1893, ch. 65, § 1; R. C. 1899, § 1031;
1903, ch. 12.]
§ 1840. Report of officers. The president, secretary and treasurer of such
association shall, within thirty days after the termination of each tournament,
make to the state auditor a full and complete report, duly verified by the
secretary, of the disposition of all moneys received by such association from
the state. [R. C. 1905, § 1292; 1893, ch.*65, § 2; R. C. 1899, § 1032.]
Payment of appropriations. The time and place
§ 1841. Tournament.
at which such tournament is to be held shall be determined at the annual
state convention of such firemen's association; the name of which place with
the date of tournament, shall be forwarded at least thirty days prior to the
holding of such tournament, to the state auditor by the secretary of such
association.
Such secretary shall also furnish the state auditor with the
name and address of the treasurer of such association, and it is the duty of
the state auditor to pay to such treasurer, not later than the first day of
June of each year, the sum so appropriated, but not, however, until such
association shall file with the state auditor a good and sufficient bond in
the sum of two thousand dollars, conditioned for the faithful disposition
of the funds so appropriated. [R. C. 1905, § 1293 1893, ch. 65, § 3; R. C. 1899,
;

§ 1033.]

§ 1842. Firemen exempt from poll tax. Every volunteer fireman in any
city, town or village having an organized fire department, the same being
a member in good standing in the North Dakota firemen's association, shall
be exempt from the payment of poll tax. It shall be the duty of the secretary
of each fire company or department on or before the first Monday in April
to file with the city auditor a report of all members in good standing and
doing active fire service, during the past year, and who has attended not less
than seventy-five per cent of all fire alarms, to entitle them to such exemption.
[R. C. 1905, § 1294; 1903, ch. 138.]

CHAPTER

20.

STATE LIBRARY.
§ 1843. State law library custodian. The clerk of the supreme court of
[1911,
the state shall have the care and custodv of the state law library.
ch. 284. § 1 R. C. 1905. § 1295; R. O. 1895, § 1034.]
appropriated
out
of
any
hereby
There
is
appropriation.
Same
1844.
§
money in the state treasury not otherwise appropriated, the sum of two
:
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thousand dollars annually, to be expended by the clerk of the supreme court
under the direction of the judges of that court, in purchasing for the state
law library such volumes of the supreme court reports, digests and statutes
of any state or territory when such volumes cannot be procured by exchange,
and for the purchase of such documents as may be deemed advisable for such
library. Before purchasing such books the clerk of the supreme court, shall
advise with and consult the judges of the supreme court as to what books
shall

be purchased.

[1911, ch. 284, § 2; R. C. 1905, § 1296; 1890, ch. 166, § 1

R. C. 1895, § 1035.]
See note to section 1S46.

Clerk to employ.
Compensation. The clerk of the
§ 1846. Librarian.
shall employ such librarians and assistant librarians in such
library as may be deemed necessary and receive the approval of tho judges
of the supreme court, and said library shall be conducted in accordance with
any rules which the judges of the supreme court may prescribe, and there i§
hereby appropriated out of the state treasury the sum of twelve hundred dollars annually, or so much thoreof as may be necessary, for paying for the
services of a librarian and assistant librarian or librarians.
[1911, ch. 284,
§ 3; R. C. 1905, § 1297; 1890, ch. 166, § 2; R. C. 1899, § 1036; 1903, ch. 186;
1905, ch. 18.]

supreme court

Sec note to section 1S4C.
§ 1846. Expenses,' how paid.

Upon

the presentation of verified accounts

by the clerk of the supreme court for the purchase and cost of transportation
of any books, pamphlets or other volumes purchased for the law library, and
for the care and custody of such library, and upon such account being approved by the supreme court, the state auditor shall draw his warrant on
the state treasury for such amount or amounts.
[1911, ch. 281, § 4; R. C.
1905, § 1298; 1890, ch. 166, § 3; R. C. 1899, § 1037.]

AH

the sections in this chapter

(sections

constitute

Laws

1911.

cli.

2*4,

which was repealed " so far a* the game relates to appropriations " in sections fl.Vle, 6S3i.
That the repeal is also
in sections 653a-653h expire July first, 1915.
probably temporary, see comments in note immediately preceding gection 653a.

The appropriations

•

CHAPTER

21.

AGRICULTURAL EXPOSITIONS.
Article

1.

State Fairs, §§ 1847-1859.

2.

4.

Missouri Slope Agriculture and Fair Association, §§ 1860-1866.
County Fairs, §§ 1807-1874.
Duty of Officers of Fair Associations, §§ 1875, 1876.

5.

Farmers' Institutes, §§ 1877-1880.

3.

Article

1.

— State

Fairs.

§ 1847. Location permanently fixed at Grand Forks and Fargo. For the
purpose of promoting and improving the condition of agriculture, horticulture, mechanical, manufacturing and household arts, a state fair or exposition shall be held biennially at or near the city of Qrand Forks, in the
state of North Dakota, during each odd numbered year, and biennially at or
near the city of Fargo, in the state of North Dakota^ during each even
numbered year, subject to the conditions hereinafter named, and the location
of the state fairs as herein provided is hereby declared to be permanent.
[R. C. 1905, § 1299; 1905, ch. 46, § 1.]
§ 1848. Conditions to be complied with by Grand Forks. If an organization, to be known and designated as the North Dakota state fair association
for Grand Forks, or by some similar name, shall be, during the year 1905,
created and organized under and pursuant to the general laws of this state,
in relation to corporations, with a paid-up capital stock of not. less than
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such association shall become entitled to receive the

named upon the conditions set forth in this article.
acquire the title to not less than seventy nor more
than one hundred and sixty acres of ground at or near the city of Grand
Porks, in said state, and such association may, and it is hereby empowered
and authorized to convey the title to the land so acquired by it, unto the
state of North Dakota, which property, when so conveyed, shall be held
by the state of North Dakota forever for the following purposes and no other
For the purpose of exhibiting thereon under the management of such association, or its successors, biennially, during each odd numbered year the agricultural, stock breeding, horticultural, raining, mechanical, industrial and
other products and resources of the state of North Dakota, including proper
exhibits of the arts, sciences and all other public displays pertinent to and
dependent upon exhibitions and expositions of human art, industry and skill.
The said association may use so much of its paid-up capital stock as may be
necessary for the acquisition of title to the land so to be purchased by it
for use as fair grounds, and the balance thereof shall be and constitute a
fund toward the construction of buildings and other permanent improvements
thereon.
[R. C. 1905, § 1300; 1905, ch. 46, § 2.]
If an organization,
§ 1849. Conditions to be complied with by Fargo.
to be known and designated as the North Dakota state fair association for
Fargo, or by some similar name, shall be, during the year 1905, created
and organized under and pursuant to the general laws of this state, in
relation to corporations, with a paid-up capital stock of not less than twenty
thousand dollars, such association shall become entitled to receive the appropriations hereinafter named upon the conditions set forth in this article.
The said association may acquire the title to not less than seventy nor more
than one hundred and sixty acres of ground at or near the city of Fargo, in
said state, and such association may, and it is hereby empowered and authorized to convey the title to the land so acquired by it, unto the state of North
Dakota, which property, when so conveyed, shall be held by the state of
North Dakota forever, for the following purposes and no other: For the
purpose of exhibiting thereon under the management of such association,
or its successors, biennially, during each even numbered year, the agricultural, stock breeding, horticultural, mining, mechanical, industrial and other
products and resources of the state of North Dakota, including proper
exhibits of the arts, sciences and all other public displays pertinent to and
dependent upon exhibitions and expositions of human art, industry and skill.
The said association may use so much of its paid-up capital stock as may be
necessary for the acquisition of title to the land so to be purchased by it for
use as fair grounds, and the balance thereof shall be and constitute a fund
toward the construction of buildings and other permanent improvements
[R. C. 1905, § 1301 1905, ch. 46, § 3.]
thereon.
The custody and
§ 1850. Custody and control of Grand Forks grounds.
control of the premises upon which said fair at Grand Forks is located shall
be vested in said North Dakota state fair association for Grand Forks, and
the general offices thereof shall be located and maintained either upon the
premises so acquired or at some suitable place in the city of Grand Forks,
and said association is hereby authorized, required and empowered to mainand
tain its said offices as aforesaid wherein shall be contained the property
records of such association, and the entire care, custody, management and
control of said premises, and the structures thereon, shall be vested in said
appropriations hereinafter

The

said association

may

;

[R. C. 1905, § 1302 1905, ch. 46, § 4.]
association.
The custody and control
grounds.
§ 1851. Custody and control of Fargo
shall be vested in
of the premises upon which said fair at Fargo is located
and the general offices
Fargo,
for
association
fair
said North Dakota state
premises so acquired
thereof shall be located and maintained either upon the
;
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or at some suitable place in the city of Fargo, and said association is hereby
authorized, required aud empowered to maintain its said offices as aforesaid
wherein shall be contained the property and records of said association, and
the entire care, custody, management and control of said premises, and the
structures thereon, shall be vested in said association.
[R. C. 1905, § 1303:
1905. ch. 46, § 5.j

Failure of state
§ 1852. Governor and attorney-general to accept title.
appropriations land reverts to original owners.
Board of directors. When
the state of North Dakota accepts the title to the laud so acquired hy either
of said associations, which acceptance shall be made by the governor and
attorney-general, thereupon, and not before such time, shall the deed of conveyance of said property to the state be accepted and recorded.
Should
the state of North Dakota cease to appropriate the sum of at least five thousand dollars annually to be awarded as premiums in connection with said
fairs then the title of said premises shall revert to and become the property
of the association that transferred the same to the state; provided, further,
that the state shall never become liable for any of the debts and liabilities
of said associations, save as appropriations shall be made therefor fr< m
Me
to time by the legislative assembly.
The provisions of this article snail m»t
become binding upon the state as to either fair association until the stockholders of such association shall adopt and file with the secretary of slate
an irrepealable by-law consenting and providing that its board of directors
shall consist of fifteen persons; that the governor, commissioner of agriculture
and labor and the state auditor shall, ex-officio, constitute three of such
directors; that five of the directors of such association shall be residents of
the judicial district in which said fair is to be held, and that one director
shall be selected from each other judicial district of this state, and shall he
a resident of the same.
[R. C. 1905, § 1304 19.05, ch. 46, § 6.
The board of
§ 1S53. Appointment and dut'es of executive committee.
directors of each association shall appoint an executive committee which shall
keep an accurate account of the expenditures of all moneys appropriated to
it by the state and of all other receipts and expenditures, and shall collect,
arrange and collate all the information in their power in relation to the
nature and preparation of soils, the cultivation and growth of crops, the
breeding and management of stock, the application and character of manure
and fertilizers, the introduction of new cereals and other grains and other
agricultural subjects, and report the same together with a statement of their
doings, and such account of their expenditures, to the governor on or prior
to the first day of January each year following the holding of a state fair,
such report to be audited by the governor, commissioner of agriculture and
labor and the auditor, and by the governor laid before the legislative assembly.
All moneys hereby appropriated shall be paid over to the treasurer of the
association entitled to the same on the order of the president attested by the
secretary.
[R. C. 1905, § 1305; 1905, ch. 46, § 7.]
§ 1854. Treasurer to give bond. It shall be the duty of the directors of any
fair association to require the treasurer thereof to give a sufficient bond to
such directors, conditioned for the faithful keeping of such money as may
come into his hands as such treasurer. [1913, ch. 163, § l.J
§ 1855. Penalty. Any person violating the provisions of section 1S54 shall
be guilty of a misdemeanor.
(1913, ch. 163, § 2.]
For the purpose of enabling said
§ 1856. Special appropriation, limit of.
associations to suitably inclose their grounds and to aid them in the erection
thereon of proper buildings, structures and other improvements suitable for
the purposes of giving expositions or fairs the sum of ten thousand dollars
is hereby appropriated out of the moneys in the state treasury, not otherwise
appropriated, one-half of which amount shall go to each association provided,
nevertheless, that no part of said appropriation shall be payable until alter
1

;

:
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a deed of conveyance of the premises upon which the fair is to be held, has
been made and accepted by the state as hereinbefore provided; provided,
further, that this appropriation shall lapse and shall only be available to the
association whose conveyance is made and accepted by the state on or prior
to

June

first, 1906.
[It. C. 1905, § 1306; 1905, ch. 46, § 8.]
State fair association conveying mortgaged property to state is entitled to appropriation exclusively, fctate ex rel. North Dakota State Fa'ir Asso. v. Holmes, 17 N. D. 32, 112
N. W. 144.

There is hereby appropriated out of any
§ 185/. General appropriation.
in the treasury of the state of North Dakota not otherwise appropriated,
the sum of ten thousand dollars for premiums and five thousand dollars for
maintenance, annually, to be expended by the directors of said association as
follows
For premiums in the way of live stock, poultry and agricultural products
for better farming interests.
Such appropriation to be paid to the North
Dakota fair association for Grand Forks in the odd numbered years, and to
the North Dakota fair association for Fargo in the even numbered years.
[1913, ch. 45; R. C. 1905, § 1307; 1905, ch. 46, § 9.]
The provisions of this article shall
§ 1858. Conditions b nding on state.
not become binding or effective upon the state as to either of such associations
until the stockholders of such association shall adopt a by-law expressly
accepting and agreeing to all of the conditions hereof, and file a certified
copy )f said by-law with the secretary of state.
[R. C. 1905, § 1308; 1905.
funds

ch. 46, § 10.1

In the event of the
§ 1559. Conditions governing holding of state fairs.
failuie of either of such associations to comply with the provisions of this
then the other association shall be entitled to hold a state fair upon its
grounds during each year and receive the appropriation herein made for the
association failing thus to comply with this article, and such failure on the
part of either association shall operate to permanently establish the state fair
upo;- the grounds of the other association
provided, that nothing in this
article contained shall be construed to prohibit the fair association leasing
said grounds and buildings for the purpose of holding stock and agricultural
exhibits when they deem it advisable.
[R. C. 1905, § 1309; 1905, ch. 46,
article

;

§§ 11, 12.]

Article 2.— Missouri Slope Agriculture and Fair Association.

For the
§ 1860. Purpose of and location permanently fixed at Mandan.
purpose of promoting and improving the condition of agriculture, horticulture,
mechanical, manufacturing and household arts, a Missouri slope agriculture
and fair association fair or exposition shall be held annually at the city of
ilandan, in the state of North Dakota, subject to the conditions hereinafter
aamed, and the location of the Missouri slope agriculture and fair association
is herein provided, is hereby declared to be permanent.
[1911, ch. 43, § 1.]
If an organization,
§ 1861. Conditions to be complied with by Mandan.
to be known and designated as the Missouri slope agriculture and fair association for Mandan, or by some similar name, shall be during the year 1911,
created and organized under and pursuant to the general laws of this state,
in relation to corporations, with a paid-up capital stock of not less than
twenty thousand dollars, such association shall become entitled to receive
the appropriations hereinafter named upon the conditions set forth in this
article.
The said association may acquire the title to not less than forty
aeres of ground in the city of Mandan, in said state, and such association
may, and it is hereby empowered and authorized to convey the title to the
land so acquired by it, unto the state of North Dakota, which property,
when so conveyed, shall be held by the state of North Dakota forever for
the following purposes and no other : For the purpose of exhibiting thereon,
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successors, annually, the
agricultural, stock breeding, horticultural, mining, mechanical, industrial and
other products and resources of the state of North Dakota, including proper
exhibits of the arts, sciences and all other public displays pertinent to and
dependent upon exhibitions and expositions of human art, industry and skill.
The said association may use so much of its paid-up capital stock as may be
necessary for the acquisition of title to the land so to be purchased by it for
use as fair ground, and the balance thereof shall be and constitute a fund
toward the construction of buildings and other permanent improvements
thereon.
[1911, ch. 43, § 2.]
§ 1862. Custody and control of Mandan grounds.
The custody and control of the premises upon which said fair at Mandan is located shall be
vested in said Missouri slope agriculture and fair association for Mandan,
and the general offices thereof shall be located and maintained either upon
the premises so acquired or at some suitable place in the city of Mandan,
and said association is hereby authorized, required and empowered to maintain its said offices as aforesaid wherein shall be contained the property and
records of such association, and the entire care, custody, management and
control of said premises and the structures thereon shall be vested in said
association.
[1911, ch. 43, § 3.]
Failure of state
§ 1863. Governor and attorney-general to accept title.
appropriations land reverts to original owners.
Board of directors. When
the state of North Dakota accepts the title to the land so acquired by said
association, which acceptance shall be made by the governor and attorneygeneral thereupon, and not before such time, shall the deed of conveyance
of said property to the state be accepted and recorded.
Should the state
of North Dakota cease to appropriate the sum of at least two thousand five
hundred dollars annually in connection with said fair, then the title of said
premises shall revert to and become the property of the association that
transferred the same to the state provided, further, that the state shall never
become liable for any of the debts and liabilities of said association, save as
appropriations shall be made therefor from time to time by the legislative
assembly.
The provisions of this article shall not become binding upon the
state as to said fair association until the stockholders of such association shall
adopt and file with the secretary of state an irrepealable by-law consenting
and providing that its board of directors shall consist of fifteen persons; that
the governor, commissioner of agriculture and labor and the state auditor
shall, ex -officio, constitute three of such directors that five of the directors of
such association shall be residents of the judicial district in which said fair
is to be held, and that one director shall be selected from each other judicial
district of the state, and shall be a resident of the same.
[1911, ch. 43, § 4.]
The board of
§ 1864. Appointment and duties of executive committee.
directors of said fair association shall appoint an executive committee, which
shall keep an accurate account of the expenditures of all moneys appropriated to it by the state and of all other receipts and expenditures, and
shall collect, arrange and collate all the information in their power in relation to the nature and preparation of soils, the cultivation and growth of
crops, the breeding and management of stock, the application and character
of manure and fertilizers, the introduction of new cereals and other grains
and other agricultural subjects, and report the same together with a statement of their doings and such account of their expenditures, to the governor
on or prior to the first day of January each year following the holding of
a fair, such report to be audited by the governor, commissioner of agriculture and labor and the auditor, and by the governor laid before the legislative assembly.
All moneys hereby appropriated shall be paid over to the
treasurer of the association on the order of the president attested by the
its

;

;

secretary.
Duty

[1911, ch. 43, § 5.]
of directors to require treasurer to give bond, tee section* 1854, 1855.
28
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There is hereby appropriated out of the
§ 1866. General appropriation.
funds of the treasury of the state of North Dakota not otherwise appropriated, the sum of two thousand five hundred dollars annually to be expended
by and under the supervision of the directors of said association.
[1911,
ch» 43, § 6.]
The provisions of this article shall
§ 1866. Conditions binding on state.
not become binding or effective upon the state as to such association until
the stockholders of such association shall adopt a by-law expressly accepting
and agreeing to all of the conditions hereof, and file a certified copy of said
by-law with the secretary of state.
[1911, ch. 43, § 7.]
Article 3

— County Faibs.

§ 1867. Certain counties may aid. Conditions. Application. Levy of tax.
If in any county the taxable real and personal property within which has
an assessed value of not less than five million dollars, there may be organized
a county agricultural association all of whose executive officers and directors,
or trustees, are resident freeholders of such county, such association may
apply to the board of county commissioners of any such county for a grant
to aid in the erection of suitable buildings and improvements to accommodate
its patrons and the exhibits to be made at any lair to be held by any such
association and to pay expenses and premiums awarded.
Application for
such grant must be made in writing and must show that such association is
duly incorporated, the names and places of residence of all its executive
officers, that it is the owner in fee of real property in such county, sufficient
in area for the purpose of its fairs and of the value of at least twenty-live
hundred dollars.
If such board of county commissioners shall be satisfied
that the statements in said application are true and that such association
intends in good faith to hold a fair within said county annually for the
exhibition of agricultural, horticultural, mechanical and manufactured
products of the county, live stock and such articles as are usually exhibited
at such fairs, they may, at the time specified in section 2133, levy a tax not to
exceed, for the first year's grant of such aid, one-half of a mill on all the
taxable property within such county, and the same shall be collected as other
taxes.
If such tax be levied, the board of county commissioners shall not
later than July thirty-first thereafter pay to the secretary of such association
the amount of the tax so levied and take the receipt of such association
therefor.
[R. C. 1905, § 1310; 1897, ch. 66; R. C. 1899. § 163; 1905, ch. 70, § 1.]
§ 1808. Annual reports. Dut es of county commissioners. Any county fair
association which has received the aid provided for herein, shall at the regular
meeting of the board of county commissioners held in the raontli of February
following the holding of such county fair, make a full report to such board
of all moneys received by it from all sources nnd of all disbursements thereof,
which report shall show the amount of the debts, the amount of moneys in
the treasury of such association and the amount of any deficit after the payment of its expenses. Such report shall contain an estimate of the amount,
if any, which it will be necessary to raise above the estimated ordinary receipts
of the association for the purposes of its fairs for the ensuing year, and
such report and estimate shall be verified by the oath of the president or
vice-president, the secretary, treasurer and a majority of the board of directors
Upon the filing and approval of such report such
of such association.
board of commissioners shall, if such report shall show that the funds of
been illegally expended, levy a tax for the then
have
not
association
such
current year equal to the estimate contained in such association's report;
nrnvifled. that such tax shall not exceed one-fourth of one mill upon the
taxable property in said county, and the amount so levied shall be paid over
[R. C. 1905, § 1311; 1905,
to such association as provided in section 1867.
:

ch. 70, § 2.]
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tax.
Upon the filing and approval of such annual reports
by such county fair association the board of county commissioners of such
county shall levy a tax annually, for the aid of such association; the same
shall be levied, paid and collected in the manner and upon the .basis provided
in the preceding section.
[R. C. 1905, § 1812 11)05, ch. 70, § 3.]
The aid proException.
§ 1870. One association entitled to benefits.
vided for in this article shall not be granted to more than one such agricultural association in any one county, and shall not be given to any association
organized for profit; provided, however, that should there be two such agricultural fair associations, in any county, that have held fairs for three suc§ 1889.

Levy of

;

cessive years prior to the taking effect of this article, then and in that case
the amount of taxes so collected shall be divided equally between each of
[R. C. 1905, § 1313; 1905, ch. 70, § 4.J
such agricultural fair associations.
to make
§ 1871. If assoc'ation fails to hold fair commissioners shall refuse
If any ouch
of funds.
misappropriation
for
liable
Officers
further levy.
association shall fail to hold a fair within such comity in any year for which
commissioners
it has received aid from such county, the board of county
case
shall refuse to make further levy of taxes for its benefit; and in such
inquire into the disposiit shall be the duty of such county commissioners to
annual
last
its
after
tion of moneys paid by such county to such association
institute
if there has been any misappropriation thereof, to at once

report and,

proceedings to recover the same, and for any such misappropriation the
and trustees or directors of such association shall be personally liable
[R. C. 1905, § 1314; 1905, ch. 70, § 5.]
to such county.
It shall be the duty of the directors of any
§ 1872. Treasurer to give bond.
sufficient bond to
fair association to require the treasurer thereof to give a
may
such directors, conditioned for the faithful keeping of such money as

officers

come into his hands as such treasurer. [1913, ch. 163, § 1.]
Any person violating the provisions of section 1872 shall
§ 1873. Penalty.
[1913, ch. 163, § 2.]
be guiltv of a misdemeanor.
Whenever the county com§ 1874. Tax provided for submitted to vote.
ordered a tax levied in aid of an agricultural
and
missioners shall have voted
of continuing the annual
fair then at the next general election the question
vote of the people
levy and collection of said tax shall be submitted to a
certify
and give notice of the
shall
auditor
county
affected thereby, and the
The
law.
submission to vote of said question as iu such cases provided by
form:
ballots to be used at such election shall be in the following
Yes.

For tax

in aid of

county

fair

No.
of continuing said tax
In voting upon such question the elector in favor
" in the square marked " yes " and the electors opposed
shall place a cross
it a
no.
marked
square
the
in
cross
place
a
to continuing such tax shall
favor of continuing said
majority of the ballots cast at such election is in
but
annually
same
the
levy
tax the county commissioners may continue to
tax the county commissioners shall not
if a majority is against levying said
provisions
however, the
thereafter levy any tax under this article; provided,
commissioners to the electors
of this article may be submitted by said county
of any ^c.tion held
result
the
but
election,
general
of the county at any
foreeunti changed at some
under the provisions hereof shall remain in
1905, ch. 70, § 6.]
1315
[R. C. 1905, §
subsequent election held hereunder,

X

;

Article 4.— Duty of Officers of Fair Associations.
secretary,
It i* hereby made the duty of the
8 1875 File dates claimed.
district or state fair association, or
or other executive officer of every county,
on
placed
arc
state
products of the
other exhibit at which the resources or
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exhibition, to file with the commissioner of agriculture and labor, on or before
May first of each year, by said organization, or any of them, the dates claimed
by said organization on which they intend giving their exhibitions, together
with the name of the place where the same is to be held, and the name of the
president and secretary of such association.
[1907, ch. .125, § 1.]
Failure to comply with the provisions of section 1875
§ 1876. Penalty.
shall render the officer required to make said report liable to a fine of not
more than fifty dollars to be collected as other fines are collected.
[1907,
ch. 125, § 2.]

Article 5.— Farmers' Institutbs.
There is hereby established a
§ 1877. Board of directors, who constitute.
state farmers' institute board of directors, composed of the president of the
board of trustees of the North Dakota agricultural college, the commissioner
of agriculture and labor, the director of the experiment station, the professor
of agriculture and the professor of dairying of the North Dakota agricultural
college.
[R. C. 1905, § 1316; 1899, ch. 72, § 17; R. C. 1899, § 1703; 1901.
ch. 172, § 1.]

The state farmers' institute board of
§ 1878. Organization of board.
directors shall have power to organize, by electing one of its members to
act as president, and one to act as secretary and shall have power, and it
is hereby made its duty to employ a director of farmers' institutes and such
other institute conductors and lecturers as may be deemed necessary, to
authorize the holding of not less than fifty farmers' institutes each year,
the same to be of such a nature as to instruct the farmers of the state in
maintaining the fertility of the soil, the improvement of cereal crops grown
in the state, principles of breeding as applied to domestic animals, the making and handling of dairy products, the destruction of noxious weeds and
injurious insects, forestry and the growing of fruits, feeding and management of live stock, and in general such instruction as will tend to promote
[R. C.
the prosperity, home life and comfort of the farming population.
1905, § 1317; 1899, ch. 72, § 17; R. C. 1899, § 1703; 1901, ch. 172, § 2; 1903,
ch. 11, § 1: 1905. ch. 23, § 2.]
No member of this board shall receive
§ 1879. Compensation of board.
any compensation for his services, but shall be allowed his actual and necessary traveling expenses when engaged upon business connected with the
proper discharge of his duties under this article.
[R. C. 1905, § 1318; 1901,
ch. 172. § 3.]

There is hereby appropriated out of
§ 1880. Appropriation for institute.
in the state treasury, not otherwise appropriated, the sum of six

any money

All
thousand dollars annually for carrying out the purpose of this article.
charges, accounts and expenses authorized by this article shall be paid by
the treasurer of the state, upon the approval of the president and secretary
[R. C. 1905, § 1319; 1901, ch. 172, § 4; 1903,
of the board of directors.
ch. 11, § 1

;

1905, ch. 23, § 4.]

CHAPTER

22.

GOOD ROADS EXPERIMENT STATION.
§ 1881. Established. For the purpose of ascertaining the most practical
and economical construction and maintenance of public roads and highways
in this state, there is hereby established at the city of Bismarck a good road
experimental station.
fl909, ch. 133, § 1.]
§ 1882. Management. The board of trustees of public property shall have

general supervision of all roads and highways constructed under the provisions of this chapter.
[1909, ch. 133, § 2.]
§ 1883. State engineer, duties of. It shall be the duty of the state engineer
to furnish the plans and specifications and to establish the line and grade
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and to have supervision over the construction and maintenance of all roads
and highways constructed \inder the provisions of this chapter. [1909, ch. 133,
§3.]
§ 1884. Warden, duties of. It shall be the duty of the warden of the state
penitentiary, upon the requisition of the board of trustees of public property, to furnish convict labor, uot otherwise employed, to be used in the
construction and maintenance of all roads and highways provided for in
this chapter.
[1909, eh. 133, § 4.
§ 1885. Where to build. The said board of trustees of public property and
the state engineer may lay out, construct and improve the roads and highways from the capitol building to the United States military reservation of
Fort Lincoln and from the state penitentiary to the Missouri river, along or
upon any public road or highway between such points. [1907, ch. 133, § 5.]
§ 1886. Cannot purchase right of way. No expenditure of any money shall
at any time be appropriated or used by said board of trustees of public
property for the purpose of procuring the right of way for any of the roads
or highways herein mentioned provided, that the said board of trustees of
public property may accept and use any money donated by the United States
or any private individual for the purpose of aiding in the construction,
maintenance and improvement of the roads and highways herein mentioned.
[1909, ch. 133, § 6.]
;

CHAPTER

23.

FISH HATCHERY.
§ 1887. Establishment of fish hatchery. There is hereby created and established a fish hatchery and fish cultural station to be located at Fish Lake,
Birch wood Park, Rolette county, North Dakota, on the southeast quarter of
section three, and the northeast quarter of Rection ten, all in township one
hundred and sixty-three, north of range seventy-one west, for the propagation of fish to stock the lakes and streams of this state; provided, that this
fish hatchery shall not be established nor its work undertaken unless a suitable tract of land be donated free of charge by warrantv deed to the state

of North Dakota. [1909, ch. 129, § 1.]
§ 1888. Appropriation. There is hereby appropriated out of the general
fund of the state, not otherwise appropriated, the sum of three thousand
dollars for the building and establishing of this fish hatchery and two thousand doll are for excavating, piping and connections for rearing, retention
and propagating ponds, and for no other purpose. [1909, ch. 23, § 2.]

CHAPTER

24.

CENSUS.

An enumeration
§ 1889. When enumeration of inhabitants to be taken.
of the inhabitants of this state and of each county, city, village and township
thereof shall be taken during the year 1905, and during every tenth year
thereafter, under the direction of the secretary of state. [R. C. 1905, § 1320
1905, ch. 168, § 1.]
§ 1890. Blanks, etc., to be obtained by the secretary of state. The secretary of state shall, as soon as may be after the taking effect of this article,
and also every tenth year thereafter, cause uniform blank returns and
abstracts, together with copies of this article and such instructions as he may
deem necessary, to be printed for the purpose of taking such enumeration.
[R. C. 1905, § 1321; 1905, ch. 168, § 2.]
§ 1891. Blanks to be transmitted to county auditor. The secretary of state
shall, on or before the first day of ApriL 1905, and in every tenth year thereafter, transmit in such manner as he may think proper to each of the county
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auditors twice as many of such blank returns and as many copies of this
article and of said instructions as there are assessor districts in their respective counties.
[R. C. 1905, § 1322; 1905, ch. 168, § 3.]
It shall be tin§ 1892. County auditors to deliver blanks to assessors.
duty of each county auditor at the time of delivering the assessor supplies to
county in the
his
assessors
of
and
township
village
the various district, city,
year 1905, and in every tenth year thereafter, to deliver a sufficient number of
blank returns and copies of this article and instructions so as aforesaid transmitted to him by the secretary of state, to supply each assessor of such district, city, village and township with duplicate sets of said blank returns, and
one copy of this article and one copy of said instructions. [It. C. 1905, § 1323
1905, eh. 168, § 4.]
§ 1893. When and how enumeration to be made. During time of making
the assessments for the year 1905, and in every tenth year thereafter, every
such assessor shall proceed to enumerate truly and accurately the inhabitants
residing in the district or territory for which he shall have been elected or
appointed, by making actual inquiry at every dwelling house or the head
of every family residing therein; and in making this enumeration he shall
ascertain and state in separate lines of columns, according to the schedules
and instructions to be furnished by the secretary of state, viz.:
1. The number of dwelling houses numbered in order of visitation.
2. The number of families numbered in order of visitation.
3. The names of individuals.
4. The number of inhabitants arranged, as far as practicable, according
to families and dwelling houses, and classified as follows:
Native white
males; native white females; native colored males; native colored females:
foreign males
all other nationalities; foreign females
all other nationalities; children of five years of age and under
males; children of five years
of age and under
females; all males five to twenty years of age; all females
five to twenty years of age; all males twenty to sixty years of age all females
twenty to sixty years of age all males over sixtv years of age ; all females
over sixty years of age. [R. C. 1905. § 1321: 1905. ch. 168, § 5.]
§ 1894. What assessor to enter in blank returns. Each assessor shall *»nter
in the blank return received the particulars of the enumeration so made,
according to the instructions of the secretary of state. [R. C. 1905, § 1325
1905. eh. 168. § 6.]
§ 1895. What persons to be returned as residents. Every person whose
abode shall be in any place or in any family on the first day of April, 1905.
and on the first day of April in every such tenth year thereafter, shall be
returned as of such place or family, and not otherwise and every person
casually absent at the time of taking the enumeration as belonging to that
place in which he usually resides.
IR. C. 1905, § 1326; 1905. ch. 168. § 7J
§ 1896. Returns certified by assessor. The returns so made out shall be
certified by each assessor taking the enumeration to be true and accurate,
to the best of his knowledge and belief, and shall state the number of pa<*es
of which it consists, which certificate shall be subscribed and sworn to by
him before some officer authorized to administer oaths. [R. C. 1905, § 1327
1905, ch. 168, § 8.]
Census returns ns evidence of "a?re. 0 L.R.A.(N.S.) 718.
Each
§ 1897. When assessor to transmit returns to secretary of state.
assessor shall, on or before the tenth day of July, 1905, and on or before the
tenth day of July in every such tenth year thereafter, cause the returns so
certified to be transmitted to the secretary of state through the county auditor
of his county, by express, carefully boxed in such manner as to protect them
and if the assessor shall neglect, for five days after the tenth day of July,
lo make his returns as aforesaid, the secretary of state shall immediately
dispatch a messenger to procure such return and the expense thereof shall

—

—

—

—

;

;

•

:

;

:
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be deducted from the account of such assessor by the board of county commissioners, if they shall think proper. [R. C. 1905, § 1328; 1905, ch. 168, § 9.)
§ 1898. Secretary of state to report general account of enumeration to
legislature. The secretary of state, after receiving such returns, shall prepare
and report to the two houses of the legislative assembly, on or before the
fifteenth day of January at the next following session succeeding the taking
of such census, a general account of the enumeration, specifying the result
thereof, in the several townships, cities, villages and counties of the state,
with a full recapitulation of the whole, and after making such report it shall
be the duty of the secretary of state to deposit all of such returns in the
state library, with a copy of the said general account and recapitulation
thereof.
[R, C. 1905, § 1329; 1905, eh. 168, § 10.]
In
§ 1899. Appointment of enumerator where assessor has died, etc.
ease of the death of any assessor, or in his inability from any cause, or his
neglect or refusal to perform the duties required by this article at the time
therein specified, it shall be the duty of the board of county commissioners
immediately to appoint some suitable and proper person residing in said
district, city, village or township to act as an enumerator in the place of
such assessor so failing to act, which person, so appointed, shall perform the
duties imposed by this article on such assessor.
[R. C. 1905, § 1330; 1905,
ch. 168. § 11.]

§ 1900. Accounts of assessors and enumerators, how paid. The accounts
for the services of the assessors done under this article and the enumerators
appointed under the provisions of this article shall be audited by the board
of county commissioners, and shall be assessed, collected and paid as part of
the contingent expenses of such county.
[R. C. 1905, § 1331; 1905, ch. IBS.
§ 12.1

§ 1901. Fees for services. The assessors shall be entitled as enumerators,
for their services, to two dollars per hundred inhabitants, enumerated as
aforesaid, to be paid by the respective counties, and such fees to be in
addition to compensation received for services performed as assessor. [R. 0.
1905, § 1332; 1905, ch. 168, § 13.]
§ 1902. Costs of printing, etc. All liabilities incurred for printing, postage
and transmission of returns shall be paid out of the state treasury on tlie
warrant of the auditor and charged to a special account. [R. C. 1905, § 1333
1905, ch. 168, § 14.]

CHAPTER

25.

STATISTICS.
§ 1903. Assessors to furnish statistics. It shall be the duty of the several
county, township, city and village assessors of this state at the time of listing
property for taxation each year to require each person, firm, company and
corporation in his assessor district to make a statistical statement of fact*
relating to agriculture, horticulture, stock raising and such other subjects
as may be required by the state statistician, in the manner provided for
herein and specified in the instruction given by the state statistician; and
each assessor shall make such other statistical returns, not herein mentioned,
as may be required by the state statistician, of and through the county auditor
and each assessor shall make a return of such statements in tabulated form
to the county auditor at the time of returning the lists of property for
taxation. Such statements shall be made under oath by the persons or by
the managers or agents of the firms, companies or corporations, and if any
such person refuses or neglects to make such statement under oath, it shall
be the duty of the assessor to obtain such information to the best of his
ability from neighbors or others that may be supposed to be best prepared
to furnish it, which information, so obtained, the assessor shall indicate how
439
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procured and whether he has reason to believe the same to be reliable. Each
assessor shall make an alphabetical list of the names of the persons refusing
to make such statements, with their post office addresses, which list he shall
return to the county auditor. [R. C. 1905, § 1334; 1891, ch. 114, § 1; R. C.
1895, § 1038.]
The statistical statement
§ 1904. What statistical statement to contain.
in the foregoing section shall contain, among other things, answers
properly classified to the following questions
What is the number of farms,
the number of acres cultivated or to be cultivated to crop for the current
year, together with the acreage and product, for the year immediately
preceding, of wheat, oats, barley, flax, corn, rye, potatoes, cultivated and
wild hay and other farm produce. The number of mules, horses, milch cows
and other cattle, sheep and hogs subdivided into the breed or classes to

mentioned

:

which they belong.

The number of pounds of wool clipped, and the dairy
products for the past year.
The number and kinds of trees grown in
cultivated or planted forests; the number of nurseries and the acreage, of
each the number and kind of fruit trees, berries and vines, and the orchard
products for the preceding year. The male and female population of each
county, township, city and village, and the number of blind, deaf and dumb,
insane and idiotic in each assessor's district.
[R. C. 1905, § 1335; 1891,
;

eh. 114. § 2; R. C. 1895, § 1039.]
§ 1905. Statistics, how obtained.

Each assessor shall perform the service
required of him by a personal visit to each dwelling house and to each family
in his township, district, city or \illage, and shall ascertain by inquiries
made of some member of each family, if any one can be found capable of
giving the information, but if not, then he shall obtain such information from
the most reliable source; and he shall personally visit the farm, shops and
other places in the district, respecting which information is required, as
specified on the blanks furnished him by the state statistician, and he shall
obtain all information from the best and most reliable sources. The count
auditor shall furnish to each assessor in his county such blanks as may be
necessary for taking such statements, which blanks shall be furnished by
the state statistician to the county auditors, together with printed instruction?
explaining the duties of the assessor in collecting the statistics aforesaid and
the county auditor shall, within thirty days after such statements are returned
to him, make out in duplicate a tabular statement thereof, by assessors'
districts, properly verified, one copy of which shall be preserved in the office
of the county auditor and the other forwarded to the state statistician.
In case such statement is not received by the state statistician on or before
the fifteenth day of August of any year he shall notify such county auditor
in writing of such delinquency and shall cite him to the provisions of this
section, and if such auditor refuses or neglects to prepare and forward such
statement on or before the fifteenth day of September the state statistician
shall report such fact to the attorney-general, who shall at once proceed to
enforce the penalties provided in section 1907.
[R. C. 1905, § 1336; 1891,
ch. 114, § 4; R. C. 1895, § 1040.]
§ 1906. Compensation. The services herein required of the several assessors
shall be performed at the same time that they list property for taxation.
They shall not be paid for such services separately but for the time employed in collecting such statistics and for listing property for taxation
they shall be allowed and paid as for one and the same service and they
shall be allowed and paid the same per diem for the discharge of the services
required herein as is now or shall hereafter be provided for listing property
for taxation; provided, that an assessor shall receive no pay for services as
assessor, except on presenting a certificate from the county auditor that he
has fully complied with the requirements of the foregoing section; and it
is the duty of the county auditor when any assessor fails to make proper
;

:
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and complete returns of the statistics required herein, to withhold such
certificate until the work is fully and properly completed, and to return
forthwith the blanks to such assessor, indicating to him the deficiencies in
such statistics and what is needed by way of correction, and shall specify a
reasonable time within which such assessor shall fully complete the work
and return the same to the county auditor; and it shall be the duty of such
assessor immediately to carry out the instructions of such auditor and return
the statistics completed within the time prescribed. In case of his failure
to comply with such requirement, such assessor shall forfeit all compensation
and be subject to the penalties prescribed in section 1907 and it. is the duty
of the county auditor to enter complaint against such assessor and the state's
attorney of the county shall prosecute the same; and any judgment or
penalty so recovered against any such assessor shall be a lien against all
real and personal property owned by such assessor.
In case any assessor
fails to complete such statistics and return the same to the county auditor
within the time prescribed, after they have been returned to him by the
county auditor with the proper instructions for completion, such county auditor shall appoint some suitable person to collect or complete the statistics for
the district, and such appointee shall perform such work as provided in the
case of a regularly chosen assessor and shall be entitled to compensation at
the same rate, to be paid as provided for assessors. The failure of any county
auditor to require the complete performance of duty by assessors as herein
provided or to enter complaint against any assessor who shall fail to perform
his duty as herein provided shall be deemed a misdemeanor and such auditor
shall be liable to the penalties prescribed in the next section.
[R. C. 1905.
§ 1337; 1891, ch. 114, § 5; R. C. 1895, § 1041.)
§ 1907. Penalty for neglect or refusal. Any assessor or county auditor
who shall willfully neglect or refuse in whole or in part to perform the duties
required in the foregoing sections, shall be guilty of a misdemeanor and upon
conviction thereof shall be fined in a sum not less than twenty nor more
than one hundred dollars. [R. C. 1905, § 1338; 1891, ch. 114, 3 6; R. C. 1895,
;

§

1042.1

Each
§ 1908. County auditor to furnish statistics to state statistician.
county auditor shall, upon request, furnish to the state statistician such
information from the county records regarding the county, its financial
condition, products and other statistical information as may be requested,
on blanks furnished by the state statistician, and the refusal or neglect of
any county auditor to furnish such information within thirty days from the
receipt of such request shall be deemed a misdemeanor and shall subject such
auditor to the penalties prescribed in the preceding section.
[R. C. 1905,
§ 1339; 1891, ch. 114, § 7; R. C. 1895, § 1043.]
§ 1909. Duty of state statistician. The state statistician is hereby required
to carry into effect the provisions of the foregoing sections relating to the
collection and compilation annually of the statistical data therein mentioned,
and he shall cause the returns when received to be arranged, classified and
published in the best and most convenient manner in order to exhibit the
annual growth and development of each county in the state. [R. C. 1905,
§

1340: 1891, ch. 114,

§

8; R. C. 1899, § 1044.]

§ 1910. Expenses to be paid by state. The expenses incurred in procuring
and furnishing the necessary blanks, stationery and postage and compiling
and publishing the statistical information herein required, shall be paid by
the state treasurer on the warrant of the state auditor, which shall be issued

on the presentation of the account of the state statistician duly verified,
the governor.
[R. C. 1905, § 1341; 1891, ch. 114, § 9,-

when approved by
R. C. 1899, § 1045.]

Digitized by

Google

POLITICAL CODE.

§§ 1911-1916

CHAPTER

Mothers' Day.

26.

GREAT SEAL OF THE STATU
§ 1011. Great seal. The seal prescribed in section 207 of the constitution
ahull be the great seal of the state, and a description in writing of the same
shall be deposited and recorded in the office of the secretary of state and
remain a public record. [R. C. 1905, § 1342 ; 1890, ch. 149, § 1; R. C. 1899,
§ 1046.]
§ 1912. Dimensions of seal. Upon every seal of a court or officer of this
state required or authorized to. have a seal, there shall be engraved the

words " State of North Dakota," and the name of the court or office in
which the seal is to be used, and all such seals, except the great seal, shall
be one and five-eighths of an inch in diameter.
[R. C. 1905, § 1343; 1890,
ch. 149, § 2; R. C. 1899, § 1047.]
§ 1913. Temporary seal may be authorized,

record

is

when. When any court of
unprovided with a seal, the judge thereof may authorize the use of
seal or of any device by way of seal until the same is provided

any temporary
as aforesaid.

[R. C. 1905, § 1344; 1890, ch. 149, § 3; R. C. 1899, § 1048.]

CHAPTER

27.

STATE FLOWER.

On and after the passage of this act the state floral
§ 1914. Named.
of North Dakota shall be the wild prairie rose (rosa blanda or

emblem

arkansana).

[1907, ch. 231.]

CHAPTER

28.

8TATE FLAG.
The flag of North Dakota shall consist of a field of
§ 1915. State flag.
blue silk four iVet four inches on the pike and five feet six inches on the
with a border or knotted yellow fringe two and one-half inches wide.
On each side of said flag in the center thereof, shall be embroidered an eagle
with outspread wings and with opened beak, the eagle to be three feet four
inches from tip to tip of wing, and one foot ten inches from top of head to
bottom of olive branch hereinafter described; the right foot of the eagle
shall grasp a sheaf of arrows, the left foot shall grasp an olive branch
showing three red berries; on the breast of the eagle shall be displayed a
shield, the lower part showing seven red and six white stripes placed alternately; through the opened beak of the eagle shall pass a scroll bearing the
words " E Pluribus Unum," beneath the eagle a scroll on which shall be
borne the words " North Dakota; " over scroll carried through the eagle's
beak shall be shown thirteen five-pointed stars, the whole device being surmounted by a sunburst. The flag shall conform in all respects as to color,
form, size and device with the regimental flag carried by the First North
Dakota Infantry in the Spanish-American War and Philippine Insurrection,
except in the words shown on the scroll below the eagle. [1911, ch. 283.]
fly,

CHAPTER

29.

MOTHERS' DAY.
§ 1916. Governor to designate by proclamation. It shall be the duty of
the governor each year to designate the first Sunday in June as Mothers' Day
and the governor shall issue a proclamation asking that the people of the
state shall upon that Sunday assemble in their churches or such other place
or places as may be most convenient for the purpose of paying respect and
tribute to our mothers.
[1913, ch. 211.]
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§§ 1917-1918

30.

DEPOSITARY FOR STATE TITLES.
All abstracts
§ 1917. Deeds and title papers of state deposited, where.
and conveyances of title to this state of any lands now owni'l or hereafter
acquired by the state, whether such lands are held lov penal, educational,
charitable or other institutions or purposes, shall be by those in whose charge
such conveyances now are or may conic, deposited with and remaiu in the
control of the secretary of state.
R. C. 1899, § 1049.]

[R. C. 1905, § 1345; 1890, ch. 199, § 1;

CHAPTER

31.

HIGHWAYS, BRIDGES AND FERRIES.
Akticlb

1.

2.

Opening and Vacating Highways,
General Provisions. §§ 1940-1950.

§§ 1918-1939.

8.

Bridges, §§ 1951-1958.
Hoad Supervisors, §§ 1959-1976.
Road Duties of Township Supervisors, §§ 1977-1982.
Duties op State Engineek in Construction of Highways and
Culverts, §§ 1983, 1984.
Duties of Overseers of Highways, §§ 1985-1990.
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1.

§§ 2000, 2001.

— Opening and Vacating

Highways.

What

are public roads.
All public roads and highways within
this state which have been open and in use as such, and included in a road
district in the town in which the same are respectively situated during twenty
years next preceding the time when this article shall take effect, are hereby
declared to be public roads or highways and confirmed and established as
such whether the same have been lawfully laid out, established and opened
or not. [R.
1899, § 1050.1
1905, § 1346; U97, ch. 112, § 1; R.
Section line* constitute public highways when practicable for such purpose without
special action of county commissioners.
Lawrence v. F.wert, 21 S. D. 5S0, 114 N. W. 709.
" Public highways "are routes of travel whose inception was justified by some claim of
right, and "roads" or " wavs" are routes of travel whose inception was not so justified.
Roche Realty Si Invest. Co. v. Highlands Co., 29 S. D. 109, 135 N. W. fi84.
§ 1918.

C

C
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Highways by prescription based upon adverse user by public

for period of twenty year*
Burleigh
prior to pasBage of this act and not recognized as statute is prospective only.
County v. Rhud, 23 N. D. 302, 13G X. W. 10S2.
As to power of city to construct bridge only on legal highway. Manning v. Devils' Lake,
13 N. D. 47, 65 L.R.A. 1B7, 112 Am. St. Rep. 653, 99 X. \V. 51.
Congressional grant in 1666 of the right of way for highways over public lands was
Walcott Township v. Skauge, 6 X. D. 382, 71 N. W. 544; Wells v. Penningin pracsenti.
ton Co., 2 S. D. 1, 4S X. W. 305, 39 Am. St. Rep. 758; Keen v. Board of Supervisors, s
S. D. 558, 67 X. W. 623.
Withholding public lands for school purposes, not "a grant or reservation for public
uses " within the meaning of congressional grant. Riverside Township v. Xewton. 1 ) fr\

D. 120, 75 X.

What

W.

S<J'.).

suflicient to prevent

change or vacation of highway under act January

Keen v. Board of Supervisors, 8 S. D. 558, 67 X. W. 623.
Highways established by prescription. 57 Am. St. Rep.

12,

1ST

1.

744.

Every road laid out by the
§ ipi9. What roads are public highways.
proper authorities, as provided for iu this chapter, from which do appeal
has been taken within the time limited for taking such appeal is hereby
declared a public highway to all intents and purposes, and all persons
having refused or neglected to take au appeal, as provided for in this chapter,
shall forever be debarred from any further redress.
[R. C. 1905, § 1347;
1897, eh. 112, § 2; R. C. 1899, § 1051.]
§ 1920. Section lines considered public roads, when. In all townships in
this state outside the limits of incorporated cities, villages or towns, the
congressional section lines shall be considered public roads, to be opened
to the width of two rods on each side of such section lines, where the same
have not already been opened upon the order of the board having jurisdiction
as provided by section 1921 without any survey being had, except where it
may be necessary on account of variations caused by natural obstacles, subject, however, to all the provisions of this chapter in relation to assessments
of damages.
[R. C. 1905, § 1348; 1899, ch. 97, § 3; R. C. 1899. § 1052.)
Where on section line, no necessity, and perhaps no authority, for survey. Williams v.
Turner Township, 15 S. D. 182, 87 X. W. 96$.
Congressional grant of 1866 effective. Prescription. Right runs against Railroad Co.
v. Skauge. 6 N. D. 382, 7] X. W. 544
Wells v. Pennington Co., 2 S. D.
48 X. W. 305; Keen v. Fairview Township. 8 S. D. S5S, 67 X. W. 623.
What necessary for vacation under act 1S71. Keen v. Fairview Township, 8 S. D. 55$.
67 N. W. 623.
Lands reserved for school purpose subject to highway grant Riverside Township v.
Xewton, 11 S. D. 120, 75 X. W. 899.
Section line road becomes established public highway, without any action or procedure
on part of county. Lowe v. East Sioux Falls Quarry Co., 25 S. D. 393, 126 X. W. 609.
Presumably there is public crossing at least once in every mile on line of railroad.
Lyons v. Chicago, M. & St. P. R. Co., 28 S. D. 31, 35 L.R.A. (N.S.) 1219, 132 X. W. 670

Walcott Township

;

1,

In the opening, vacating or
§ 1921. Before whom proceedings brought.
changing of a highway outside of the limits of incorporated cities, villages
or towns, all proceedings relating thereto to acquire right of way and to all
other matters connected therewith shall be under the charge and iu the name
1. Of the board of county commissioners, if the county is without a civil
township organization, or if the road is in territory not organized into a civil
township.
2. Of the board of township supervisors of organized townships.
3. Of the board of county commissioners of each county in case the road
is between or in two or more counties.
4. Of the board of township supervisors of each organized civil township in
which any part of the road is situated if the road is situated between two civil
lownships or in more than one civil township.
5. Of the board of township supervisors of each organized township and of
the board of county commissioners in case the road is situated partly in an
organized township and partly in an unorganized township.
6. Of the board of county commissioners in any case arising under subdivision four where the board of township supervisors of the respective civil
144
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township cannot agree or will not take action on petition so to do. [1913,
oh. 88; R. C. 1905, § 1349; 1897, ch. 112, § 4; R. C. 1899, § 1053.]
§ 1922. County commissioners may condemn and purchase right of way,
when. Whenever the expense of constructing a highway or any part thereof
is to be borne by the county, the board of county commissioners thereof shall
have the power to deviate from section and town lines anil condemn and purchase right of way for such highway, whenever in their opinion the cost of
constructing and maintaining such highway shall be materially decreased, provided, that the cost of obtaining such right of way shall be borne by the
county.
§ 1923. Petition for laying out, altering or discontinuing roads. The board
having jurisdiction as" provided by the provisions of the preceding section
may alter or discontinue any road or lay out any new road upon the petition
of not less than six legal voters, who own real estate, or who occupy real
estate under the homestead laws of the United States, or under contract from
the state of North Dakota, in the vicinity of the road to be altered, discontinued or laid out; said petition shall set forth in writing a description of the
road and what part thereof is to be altered or discontinued; and if for a
new road, the names of the owners of the land, if known, over which the road
is to pass, the point at which it is to commence, its general course, and the point
where it is to terminate provided, that all roads, or parts thereof heretofore
or hereafter laid out by authority of the board of county commissioners, or
township supervisors, and not open to public use within ten years from the
time when so laid out (or which shall thereafter be abandoned and not used
for ten years), are hereby declared vacant; provided, further, that whenever
any tract of land is surveyed or sold in tracts less than the original subdivision as established by the government survey thereof, so that any part thereof
does not touch upon some of the lines now considered as public roads and
so allow the owner of such tract access to a public highway, the board of
county commissioners or board of township supervisors may, upon a petition
as herein provided, open a cartway or highway along the lines of any such
tract or tracts when in the judgment of such board such cartway or highway
is necessary; provided, however, that no such cartway, or highway shall exceed two rods in width unless in the judgment of such board a roadway two
rods in width shall not be sufficient to accommodate the travel thereon. The
provisions of this chapter shall apply to all lands owned by the state or any
institution thereof, or held by virtue of any contract with the state, and
notice of the altering, laying out or discontinuing of any such cartway or
highway shall be served by registered mail upon the board of university and
school lands not less than thirty days prior to any such board taking action in
regard to altering, laving out or discontinuing such cartway or highway.
[1911. ch. 148; R. C. 1905, § 1350; 1899, ch. 97, § 5; R. C. 1899, § 1054.J
An amendment of this section was vetoed in Laws 1913, ch. 309.
Highways created only bv legal proceedings. Meek v. Mead Co., 12 8. D. 162, 80 N.
;

W.

182.

Petition signed by persons not qualified, immaterial if required number of qualified
persona sign. Bockoven v. Supervisors, 13 S. D. 317, 83 N. W. 335.
Survey unnecessary when on section lines. Williams v. Turner Township, 15 S. D. 182,

87 N.

W.

968.

Description sufficient when a competent. surveyor can locate road therefrom. Dunstan
City of Jamestown, 7 N. D. 1, 72 N. W. 899; Yankton County v. Klemisch, 11 S. D.
170, 76 N. W. 312.
Mav b« opened on section line of land belonging to United States at time statute was
enacted. Keen v. Board of Supervisors, 8 S. D. 558, 67 N. W. 623.
Omission in petition of description of school house site did not deprive hoard of jurisWoodworth v. Spirit Mound Township, 10
diction, where tract including site described.
8. D. 504, 74 N. W. 443.
Recital in petition of jurisdictional facts, sufficient without speoific finding, as against
collateral attack.
Yankton County v. Klemisch. 11 S. D. 170, 76 N. W. 312.
n One mile" means one mile in direct line. Kothe v. Berlin Twp., 19 S. D. 427, 103
N. W. 657.
445
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Open to full width where declared open by county commissiorifTS. though only one sido
of section line has been used.
Baker v. Hogaboom, 12 S. D. 405. 81 N. \V. 730.
Recently established highways ought not to be vacated unless new condition* mako it
desirable.
Miller v. Oakwood Township, 9 N. I). »>'.:::, *4 X. W. 550.
Right to withdraw name from petition for highway. 11 L.K.A.(X.S.) 372.

Whenever such number of legal
§ 1924. Copy of petition to be posted.
voters determine to petition, as aforesaid, for the alteration or discontinuance
of any road, or for the laying out of any new road, they shall cause a copy
of their petition to be posted up in three of the most public places in the
county or township having jurisdiction thereof twenty days before any
action is had in relation thereto. [R. C. 1905 r § 1351 1899, ch. 97, § 6; R. C.
1899, § 1055.]
§ 1925. Notice to all parties to be given, and what deemed to be notices.
When the board having jurisdiction receives a petition in compliance with
preceding sections for laying out, altering or discontinuing any highway, they
shall, within thirty days, make out a notice and fix therein a time and place
at which they will meet and decide upon such application, and the applicant
shall, ten days previous to such a time so fixed, cause such notice to be given
to all occupants of the land through which such highway may pass, which
notice shall be served personally or by copy left at the abode of such occupant.
The said board shall also cause copies of such notice to be posted in the three,
public places in said county or township, at least ten days previous to such
meeting; e*very such notice shall specify, as near as practicable, the highway
proposed to be laid out, altered or discontinued, and the tract of land through
which the same may pass. Provided, however, that in cases where at least
seventy per cent of legal voters who are owners or part owners of land bonier
ing on said proposed road or highway shall have signed the original petition
and thereby releasing all their claims to damages arising by altering, discontinuing or laying out of such road or highway, that in such cases it shall
not be necessary to post notices as provided for in section 1924, nor to post
notices or serve notices as above provided for in this section except that the
notices must be served personally or left at the abode of such occupants as
may have failed to sign the petition and whose land borders on such proposed
road or highway. The general knowledge of and the fact that seventy per
cent of the legal voters shall have signed the original petition in compliance
with this provision shall be deemed sufficient notice to all concerned and for
all intents and purposes; provided, further, that the petition under this provision, if for a road between two or more counties, must be filed with the
auditor of one of the counties affected at least fifteen days before any action
is taken, and it shall be the duty of such auditor to immediately transmit,
certified copies of such petition to the auditors of all other counties to be
affected by such changing, discontinuing or laying out of roads or highways,
whose duty it shall be to lay such petition before the board of county com
missioners at their next meeting for them to take action in the matter as
provided for in this chapter. [1911, ch. 150, § 1 R. C. 1905, § 1352; 1899.
ch. 97, § 7; R. C. 1899. § 1056.]
;

;

Irregularities waived bv appearance of party.
W. 928.

Iasenhuth

v.

Baura, 11 S. D. 223, 76 N.

The said board upon being
§ 1926. Examination of proposed highway.
satisfied that the notices required in the preceding sections have been duly
served, or that at least seventy per cent of the legal voters who are owners
of lands have signed the original petition and notice served personally or left
at the abode of those who may have failed to sign original petition, proof of
which shall be shown by affidavit, shall proceed to examine such proposed
highway and shall hear any reasons for or against the laying out, altering
or discontinuing tin- same, and decide upon the application as they deem
proper. 11911. ch. 150, § 2 R. C. 1905, § 1353; 1899, ch. 97, § 8 ; R. C. 1899,
;

§

1057.]
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§ 1927. Proceedings when road is laid ont, altered or discontinued. Whenever such board of county commissioners or supervisors shall lay out, alter or
discontinue any highway, they shall cause a survey thereof to be made when
necessary, and they shall make out an accurate description of the highway so
altered, discontinued or laid out, and incorporate the same in an order to be
signed by them, and shall cause such order, together with all the petitions
and affidavits of service of notice, to be filed in the office of the county auditor,
if by county commissioners, and in the office of the town clerk if by township
supervisors, who shall note the time of filing the same; but on the refusal of
said board to lay out, alter or discontinue such road they shall note the fact
on the back of the petition and file the same as aforesaid. All orders, petitions
and affidavits, together with the award of damages, shall be made out and
filed within five days after the date of the order for laying out, altering or
discontinuing such highway.
But the county auditor or town clerk shall
not record such order within thirty days, nor until a final decision is had, and
not then unless such order is confirmed, and when such order, together with
the award, has been recorded by said county auditor or town clerk as the case
may require, the same shall be filed in the office of the county auditor. And in
ease the board having jurisdiction shall fail to file such order within twenty
days they shall be deemed to have decided against such application. [R. 0.
1905, § 1354: 1699, ch. 97, § 9; R. C. 1899, § 1058.]
Company operating toll road over route located as highway may show damages. Lawrence County v. Toll-Koad Co 11 S. 1>. 74. 75 X. W. S17.
.

Kecently established highways should not be vacated, unless conditions have changed
since its establishment.
Miller v. Township. 9 N. P. G23, 84 N. W. 556.
Supervisors may adjourn proceedings. Issenhuth v. Baum, 11 S. D. 223, 76 N. W. 928;
YanVton County v. Kleraisch, 11 S. L>. 170, 76 N. W. 312.
Order of bonrd and all papers must be filed in ollice of town clerk within five davs after
Town of Wayne v. Caldwell, 1 S. D. 4sn. 47 N. W. 547. 36 Am. St Rep. 750.
ita date.
Contract of county to keep up fences is void. Meek v. Meade County, 12 S. D. 162, 80
N.

W.

1S2.

Countv commissioners have no power to create highways
regular proceeding.

Meek

v.

Meade County,

in

anv other way than by

12 S. D. 102, *80 N. W*. 182.

§ 1928. Order or certified copy competent evidence. The order laying out,
altering or discontinuing any highway, or a copy of the record duly certified
by the county auditor or town clerk, as each case may require, shall be received
in all courts as competent evidence of the facts therein contained and shall be
prima facie evidence of the regularity of the proceedings prior to the making
of such order, except in cases of appeal, when such appeal has been taken
within the time limited in this chapter. [R. C. 1905, § 1355; 1899, ch. 97, § 10;
R. C. 1899, § 1059.]
§ 1929. Damages, how ascertained. The damages sustained by reason of
laying out, altering or discontinuing any road may be ascertained by the
agreement of the owners and county commissioners or township supervisors,
as the case may be, and unless such agreement is made, or the owners shall,,
in writing, release a]l claim to damages, the same shall be assessed in the manner hereinafter prescribed before the same is opened, worked or used. Every
agreement and release shall be filed in the town clerk's office when with a
township and in the county auditor's office when with a county and shall
forever preclude such owners of land from all further claims for damages.
In case the board and the owners of land claiming damages cannot agree, or
if the owner of any land through which any highway shall be laid out, altered
or discontinued is unknown, the board shall in their award of damages specify
the amount of damages awarded to all such owners, giving a brief description
of such parcel of land in their award; the board having jurisdiction shall
assess the damages at what they deem just and right to each individual claim
ant with whom they cannot agree. Supervisors shall deposit a statement
of the amount of damages assessed with the town clerk, county commissioners
with the county auditor, who shall note the time of filing the same. Th
;

•
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board in assessing damages shall estimate the advantages and benefits the new
road or alteration of an old one will confer on the claimant for the same as
well as the disadvantages. Any person living on United States land who
has made his declaratory statement for the same in the proper land office,
shall for all the purposes of this article be considered the owner of such lands.
[R. C. 1905, § 1356; 1899, ch. 97, § 11; R. C. 1899,
§ 1060.]
Necessity for maintaining fences, and injury from water flowing back from highway
gjade^as elements of damage. Bockoven v. Board of Supervisors, 13 6. D. 317, 83 jf.
Diversion of travel from a
ing, as elements of damage.

former highway, increases in taxation, and expense of fenc6chuler v. Board of Supervisors, 12 S. D. 460, 81 N. W.

890.

Right to appeal secures constitutional right to jury trial upon question of damages.
Town of Dell Rapids v. Irving, 7 S. D. 310, C4 N. W. 149, 29 L.R.A. 861.
Damages on condemnation of the fee of land over which there is an existing highway.
15 L.R.A. 413; 37 L.R.A.(N.S.) 281.
^Measure of compensation to abutting owner for vacation of highway. 36 L.R. A. ( T .S.
Interference with access to highway from the part of parcel not taken by the taking
of another part as element of damages in condemnation. 28 L.R.A.(N.S.) 385.
Liability of county for injuries to real property from construction of road.
39
L.R.A. 68.
Necessity of making compensation and measure thereof upon laying of street across
railway property. 24 L.R.A. (X.S.) 1220.
Measure of damages for laying out street across railroad property. 24 L.R.A.{N.S.)
122S.
Liability for injury to highway by removal of lateral support.
Interference by highway with wharf rights in navigable waters.

68 L.R.A. 707.
34 L.R.A.(N.S.) 431.

When damages

not allowed.
No damages shall be assessed or
allowed under the provisions of this chapter to any person, persons or corporation, by reason of the laying out of any new road, or altering any old one,
when the title of the land over which such road passes was vested in the
state or the United States at the time of the location of such road, excepting
as otherwise provided in this chapter.
[R. C. 1905, § 1357; 1897, ch. 112.
§ 1930.

12; R. C. 1899, § 1061.]
The determination of boards
§ 1931. Determination final for one year.
of county commissioners, or supervisors of any town in refusing to lay out,
alter or discontinue any highway, shall be final (unless such determination
shall be appealed from as is hereinafter provided in this chapter), for the
term of one year after the filing of such order or determination in the county
auditor's or town clerk's office, as the case may be; and no application for
laying out, altering or discontinuing any such highway shall again be acted
upon by such board within said time of one year; and in case the determination of any such board in laying out, altering or discontinuing any highway
shall be appealed from, as provided in this chapter, and such determination
shall be reversed on appeal, the said board shall not, within one year after
the making of the determination so reversed on appeal, act again upon an
[R. C. 1905.
application to lay out, alter or discontinue any such highway.
1899, ch. 97, § 13 R. C. 1899, § 1062.1
§ 1358
Whenever any public road has
§ 1932. Notice to party to remove fences.
been laid out through any inclosed, cultivated or improved lands, in conformity with the provisions of this chapter, and the decision of the board
laying out such road has not been appealed from, such board shall give the
owner or occupant of the land through which such road is laid out twenty
days' notice, in writing, to remove his fences; if such owner does not remove
his fences within twenty days after such notice such board shall cause such
fences to be removed and direct the road to be opened and worked provided,
no inclosure shall be ordered opened between the first day of April and the
[R. C. 1905, § 1359; 1899, ch. 97, § 14; R. C. 1899,
first day of October.
§

;

;

;

§

10G3]

When any highway is to be
§ 1933. Notice to road supervisors.
or laid out, the county auditor or the clerk of the board, as the case

changed

may

be,
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must notify the road supervisors or overseer of highways, as the case may be,
of the proper district and furnish him with a certified copy of the proceedings
of the board.
[R. C. 1905, § 1360; 1897, ch. 112, § 15; R. C. 1899, § 1064.]
Whenever highways
§ 1934. Repair of highways across railroads, etc.
are laid out across railroads, canals or ditches on public lands, the owners
must at their own expense so repair their roads, canals or ditches that the
public highway may cross the same without damage or delay, and when the
right of way for a public highway is obtained through the judgment of any
court, over any railroad, canal or ditch, no damages must be awarded for the
simple right to cross the same.
[R. C. 1905, § 1361 1897, ch. 112, § 16 R. C.
;

;

1899, § 1065. J
§ 1936. Appeals.

Any

who shall
damages made by

himself aggrieved by any
determination or award of
the supervisors of any town or
towns, or by the commissioners of any county, either in laying out, altering
or discontinuing, or in refusing to lay out, alter or discontinue any highway
or cartway, may, within thirty days after the filing of such determination or
award of damages, as provided in this chapter, appeal therefrom to a justice
of the peace of the county for a jury to hear and determine such appeal
provided, the amount of damages allowed in such appeal does not exceed one
hundred dollars. [R. C. 1905, § 1362; 1897, ch. 112, § 17; R. C. 1899, § 1066.)
Course of appeal determined by amount claimed in notice of appeal, and not amount
allowed. Town of Dell Rapids v. Irving, 9 S. D. 222, 68 N. W. 313.
Not in conflict with f 13, art. 6, S. D. Const., providing that property Bhall not be
taken for public use, unless damages determined by jury. 'J own of Dell Rapids v. Irving,

person

feel

7 S. D. 310, 64 N. W. 149, 29 L.R.A. 661.
Trial dc novo on questions presented bv notice of appeal. Williams v. Turner Township. IS S. D. 182, 87 N. W. 968.
Court may refuse to consolidate individual appeals. Williams v. Turner Township, 1'.
S. D. 1S2, 87 N. W. 968.

§ 1936. Bond, application, etc. Every application to a justice of the peace
for an appeal shall bo in writing, and shall briefly state the grounds on which
it is made, and whether it is brought in relation to damages assessed, or in
relation to laying out, altering or discontinuing, or refusal to lay out, alter
or discontinue any highway, or whether it is brought to reverse entirely the
if the
decisions of the supervisors or commissioners, or any part thereoi
latter, what part.
Upon filing such application and a bond executed to the

—

supervisors of the town, or the commissioners of the county, with sufik-ient
sureties to be approved by the justice, conditioned to pay all costs arising
from such appeal (provided the determination of the supervisors or the county
commissioners, as the case may be, shall be sustained) such justice shall issue a
summons specifying therein a time and place for the hearing of such appeal,
which summons shall be served on one or more of the supervisors (or commissioners, if a county road), at least six days before such time, and at the
time and place so appointed the justice shall proceed as in other cases of trial
by jury. If upon the trial it is deemed necessary by the jury, or either party
in coniii the action, that a personal examination by the jury of the road
troversy is necessary, the justice may, on motion of the jury or either party to
in the
described
highway
the action, direct the jury to view and examine the
application, and consider the determination of the supervisors or commissioners in laying out, altering or discontinuing, or refusing to lay out, alter or
discontinue the same, and to make return to him in writing within ten days.
[R. C. 1905, § 1363; 1897, ch. 112, § 18; R. C. 1899, § 1067.)
The justice shall file the return of the
Costs, etc.
§ 1937. Piling return.
jurv in the office of the town clerk if the appeal was taken from the decision
and in the office of the county auditor
town,
of
the
supervisors
of
board
the
of
commissioners; and if
if the appeal was taken from the decision of the county
the determination of the supervisors or commissioners shall be affirmed lasuch determine i.>:i
if
eosts,
but
all
shall
pay
appealing
party
the
the jury,
9.0
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shall be reversed or altered, or a greater amount of damages awarded, thei.
the costs in the case shall be a charge against the town or county, as the caso
be.
[K. C. 1905, § 1364; 1897, ch. 112, § 19; R. C. 1899, § 1068. J

may

In case the amount of dam§ 1938. When appeal taken to district court.
ages claimed exceeds one hundred dollars, appeal may be taken within thirty
days to the district court of the county in which said damages are sustained, by filing in the office of the clerk of such court a bond to be approved
by the judge of such district court, or the court commissioner, or the county
auditor of the county, of the same nature as provided in the two preceding
sections and by the service of a written or printed notice of such appeal upon
the chairman of the board of supervisors or county commissioners, as the case
may be, signed by the party making the appeal, or his attorney. Such appeal
shall bring before the appellate court the propriety of the amount of damages
and all matters referred to in such notice of appeal unless the parties otherwise agree, the matter shall be submitted to a jury and tried as other appeal
cases are tried, and the court or jury, as the ease may be, shall reassess the
damages aforesaid, and make the verdict conform to the justice and facts
in the case; but the rule for ascertaining and fixing such judgment shall be
based upon the same principles as the supervisors or commissioners were
required to adopt in originally determining the same and upon judgment
being rendered the clerk of said court shall serve a certified transcript of such
judgment upon the chairman on whom the notice of appeal was served as
aforesaid.
If the determination of the board of supervisors or commissioners
appealed from be affirmed, or if the amount of damages allowed be reduced
in said district court, the party appealing shall pay all costs and disbursements
incurred in said court; but if the amount of damages allowed be increased,
or if such determination shall be altered, modified or reversed in said district
court, otherwise than as to the amount of damages, such costs and disbursements shall be paid by the town or county, as the case may be said costs and
disbursements to be taxed and adjusted as in other cases in said district court,
[R. C. 1905, § 1365; 1897,
and judgment entered therefor in like manner.
ch. 112, § 20; R. C. 1899, § 1069.]
Duty of board. When an appeal shall
§ 1939. When appeal susta'ned.
have been taken from the determination of any board of supervisors or county
commissioners, and such determination shall have been reversed or altered,
the supervisors or commissioners from whose determination such appeal was
taken, shall proceed to lay out, alter or discontinue such highway, in conformity with the decision of such appeal, and the proceedings thereon shall be the
same as if they had originally so determined to lay out, alter or discontinue
The amount of damages finally determined and awarded by
such highway.
the supervisors, commissioners or by the court or jury, together with all
the charges of officers and other persons necessarily employed in laying out,
altering or discontinuing any town or county road, shall be audited by the
county commissioners or township supervisors, as the case may be, specifying
the amount of charges and damages due each individual, and the respective
amounts shall be certified to by said commissioners or supervisors and by them
deposited with the county auditor or township clerk and paid by the county or
town, as the case may be. Before any rond shall be opened or used, an amount
of town orders or county warrants, as the case may be, equal to the damages
assessed to individuals, shall be duly issued and deposited with said county
auditor or township clerk, as the case may be, for the use and benefit of said
The issuing
individuals, and shall be delivered to him or them on demand.
nnd depositing of said orders or warrants shall be deemed to be sufficient
shall
town
a
be com
no
case
In
damages.
said
payment
of
security for the
pelled to pay any damages that mav be awarded in laying out, altering or
[R. C. 1905, § 1366; 1899, ch. 97, § 21;
discontinuing anv county road.
;

;

;

R. C. 1899. § 1070.]
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§§ 1940-1946

— GjtXERAL PROVISIONS.

2.

§ 1940. Highways on county and township lines.
Public highways established on county or township lines, or public highways to be laid out parallel
and adjacent to county or township lines, where such lines are occupied by
a railroad or other obstructions shall be opened, established and repaired by
the supervisors of the proper road districts on each side thereof, and by the
joint labor of the persons in each of such districts in each county or township.
[1907, ch. 254; R. C. 1905, § 13C7; R. C. 1899, § 1076.]
§ 1941. Settlers have same rights as freeholders.
In all applications for
the location, change or vacation of any public highway, actual settlers upon
any public lands shall have and possess all the rights in this chapter granted
to owners.
[R. C. 1905, § 1368; R. C. 1899, § 1077.]
Establishment of liijr! wavs over public landa subsequent to entry thereon by one who
has not perfected his title. 24 L.R.A(N\S.) 764.
Occupant under United States land laws upon equal footing with owner of

fee.

Olson

v. Hui.tamcr, 6 S. D. 364. 6
NT \V. 4?».
§ 1942. Public lands. Damages. When any person shall acquire the title
to government land over which any road has been or may hereafter be duly
la^d out, subsequent to the laying out of such road, the person so acquiring
1

.

such

title shall within three months after the receipt of his patent therefor
assert his claim for damages in the manner hereinbefore provided in case of
locating highways, and such roads shall remain and be public highways, but
his damages, if any, shall be paid, and in case of a failure to assert his claim
for damages within the time aforesaid, he shall thereafter be barred from
asserting such claim.
[R. C. 1905, § 1369; R. C. 1899, § 1078.]
§ 1943. Occupying cla'mants. All public lands in this state settled upon
and occupied, shall be subject to all the provisions of this chapter so far an
the rights and liabilities of such settlers are concerned. [R. C. 1905, § 1370;

R.

C. 1899, § 1079.]

Any person cultivating a hedge or trees upon
§ 1944. Hedge protection.
his lands adjoining a public highway and desiring to fence the same, may
place such fence seven feet over and upon such highway, provided it does
not obstruct the public travel. [R. C. 1905, § 1371; 1889* ch. 132, § 1; R. C.
1899. § 1080.1
§ 1945. County road funds. In each county of this state having a population of two thousand or more according to the latest United States or state
census there shall be levied and collected a property tax of not less than
one-fourth of one mill, nor more than four mills on each dollar of the assessed
valuation of all taxable property in the county, which, when collected, shall
be kept in a distinct fund to be known as the county road fund and to be
levied and expended in the improvement of highways as provided in this
article.

All sums levied and collected for the improvement of highways

under the provisions of this article shall be expended under the direction
of the board of county commissioners under the provisions of section 1946.
Such taxes shall be in addition to all other taxes for highway purposes otherwise described by law; provided that the board of county commissioners of
any county may contract to expend all money under this article and may
contract to expend ail money levied and collected under the provisions of
section 2150, if deemed best.
[1913, ch. 122; R. C. 1905, § 1372; 3893,
ch. 69. § 1 R. C. 1899, § 3081 1903. eh. 162, § 1 1905, ch. 160.]
1946.
expended.
how
Such fund shall be expended only in gradFund,
§
ing, ditching and surfacing, in proper form and condition for public travel,
such highways or parts of highways, howsoever established as constitute
the principal thoroughfares of the county, communicating with shipping
points and market places resorted to by inhabitants of the county, for which
the means otherwise provided are not, in the opinion of the countv commissioners, sufficient.
[R. C. 1905, § 1373; 1893, ch. 69, § 2; R. C. 1899, § 3082;
1903, ch. 162, § 2.]
:

;

;
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Survey.
§ 1947 Petitions for improvements.
Such petition shall be presented at the regular meeting of the board of county commissioners, and thereupon the board shall direct such investigation as may be necessary to inform
it as to the utility and probable cost of the proposed improvement, and may
for that purpose order a preliminary survey, and at its next succeeding
July meeting, it shall determine what highways or parts of highways designated in such petition shall be so improved, and estimate the probable amount
of money that will be required to complete such improvement, and how much
can be reasonably provided for, and for the completion of similar improvements previously in part made by the tax levy for the current year, and shall
levy such tax accordingly.
[R. C. 1905, § 1374; 1893, ch. 69, § 3; R. C. 1899.
§ 1083.]
The board of county commissioners shall
§ 1948. Payments, how made.
in case of each improvement ordered by it, designate the place of beginning
and the direction in which the work shall proceed and require the same to be
completed mile by mile or in parts of miles continuously, as so ordered, and
no payment shall be made except for work so completed. It may also require
the supervision of the work by the county surveyor, so far as deemed necessary, and shall require him to compute and estimate the amount of completed work and certify the same to the county auditor at the end of each
month, and all work so contracted for shall be completed prior to the first
day of November next following. The provisions of this section and the orders
and directions of the board made in pursuance thereof shall constitute a part
of the provisions and conditions of every such contract, whether expressed
[R. C. 1905, § 1375; 1893, ch. 69, § 5; R. C. 1899, § 1085.]
therein or not.

§ 1949. County auditor to issue warrants.

Upon

the filing of the surveyor's

certificate as hereinbefore provided, the county auditor shall issue warrants
accordingly on the county treasurer in favor of the contractor, payable out
of the county road fund appropriated thereto, and the same shall be paid by

[R. C. 1905, § 1376; 1893, ch. 69/ § 6; R. C. 1899, § 1086.]
the treasurer.
The county surveyor shall receive for
§ 1950. Compensation of surveyor.
his services rendered as aforesaid the same compensation as in other cases,
fund, upon accounts duly verified
road
such
of
out
county
to be paid by the
[R. C. 1905, § 1377:
and allowed by the board of county commissioners.
1893, ch. 69, § 7; R. C. 1899, § 1087.]
reserve.
That
forest
national
for
appropriation
of
Disposition
§ 1950a.
all moneys now in the hands of or that hereafter may be received by the
Congress
treasurer of the state of North Dakota by reason of the act of
approved May twenty-third, 1908, creating a national forest reserve in the
county of Billings, state of North Dakota, shall be, by the treasurer of the
state of North Dakota, paid over at the end of each fiscal year to the county
treasurer of the county of Billings, state of North Dakota, to be by him
[1911, ch. 193.]
covered into the public road fund of said county.

Article 3.— Bridges.

Whenever a majority of the freeholders of a
Bids.
§ 1951. Petition.
of three
civil township or a majority of freeholders living within a radius
miles of the proposed location, shall petition the board of county commiswithin
or
township,
such
sioners for a bridge at a specified location within
any incorporated city or village, when the cost of such bridge shall exceed
the sum of one hundred dollars, it shall be the duty of the board of county
commissioners to view and investigate the necessity of such proposed bridge ;
and if such county board approves its location and building, it shall proceed
of thirty days,
to advertise in the official paper in the county, for a period
for sealed bids
the plans and specifications of the proposed bridge, asking
next regular
their
at
them
to
submitted
be
to
bridge,
such
of
building
for the
45*
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or special meeting, at which meeting of the board it shall proceed to examine
all proposals or bids for the building of such bridge, and shall award the
contract to the lowest responsible bidder, requiring such bidder to give a
bond in a sum not less than the amount stipulated in the bid or contract,
conditioned for the faithful compliance with the terms of such bid or contract,
which bond shall be approved by the board of county commissioners and
filed in the office of the county auditor.
[1907, ch. 42; B. C. 1905, § 1378;
1890, ch. 38, § 1; R. C. 1895, § 1088.J
Liability of county for injury to real property from construction and operation of
bridge. 39 L.R.A. 65.
Liability of county for injuries caused by construction or maintenance of a bridge to
property thereto adjoining. 21 L.R.A.(N.S.*) 209.
-Municipal liability for injury to abutting owner from approach to bridge under constitutional provision against " damaging" private property for public use without compensation. 3f, L.R.A. (N.S.) 1198.
Liability of town or municipality for injuries by interference with flow of water by
bridge. 59 L.R.A. 856.
Obstruction of water of stream by bridge. 59 L.R.A. 862; 28 L.R.A. (N.S.) 156.

§ 1952. Expense, how paid. The expense of constructing such bridge shall
be paid out of the county bridge fund, if such bridge is accepted and approved

by the board. (R. C. 1905,
§ 1953. Supervision and

§ 1379; 1890, ch. 38, § 2; R. C. 1895, § 1089.]
repairs of bridge.
Any bridge built under the
provisions of section 1951 shall be under the supervision of the board of
county commissioners, and the cost of all such building and repairs shall be
estimated by the county commissioners and paid for by the county provided,
however, that should any emergency arise, requiring the immediate rebuilding
or repairing of any bridges, the board of county commissioners are hereby
authorized to rebuild or repair, as the circumstances require, and without
advertising for bids, in case said work can be performed by a responsible
party, at a price not to exceed the last bid accented by said board of county
commissioners for like work.
[1911, ch. 152; 1907, ch. 42; R. C. 1905, § 1380;
1890. ch. 38, § 3; 1895, ch. 42, § 1 R. C. 1899, § 1090.]
Bridges erected or maintained by the
§ 1954. Bridges part of highway.
[R. C. 1905, § 1381; R. C.
public constitute a part of the public highway.
1899, § 1091.]
highway. Manning v. Devils'
legal
on
bridge
onlv
As to power of city to construct
Lake, 13 N. D. 47, 65 L.R.A. 187, 112 Am. St. Rep. 653, 99 X. W. 51.
;

;

Duty to properly guard defective bridge.
Municipal

liability for injury,

20 L.R.A. (N.S.) 6S1.
by defects or obstructions on bridge.

20 L.R.A. (N.S.)

571.
for injury to travelers bv defective bridges through defect in plan of construction.
67 L.R.A. 268.
33 L.R.A. (N.S.) 449.
for injuries on tollbridge maintained by it.
Duty of county or town to maintain barriers along bridges. 42 L.R.A.(N.S.) 267.
Duty of municipality to construct and maintain bridges in condition to sustain' unusual
weight. 27 L.R.A. (N.S.) 832.

Whenever one-third
§ 1955. Bridges across navigable rivers, petition for.
of the resident taxpayers of any county as appears by the last preceding
of county commisboard
the
assessment roll of such county, shall petition
sioners of such county, praying for an appropriation to build a bridge across
any navigable river on the line of any such county, setting forth therein the
location of such bridge as near as may be, its estimated cost, and the necessity
therefor to accommodate the general traveling public, the manner in which it
is proposed to pay for such structure, and the time when it will be completed,
such petition to "be duly verified by the affidavits of at least fifteen of the
petitioners therein named, it shall be the duty of the board of county commissioners to publish a notice in the official paper of the county, once each
week for three consecutive weeks, briefly stating the object of such petition
and that the same will be heard and considered at the next regular meeting
At the time appointed for the hearing of such petition tinof such board.
board of county commissioners shall investigate the need for such bridge, and
4:0
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if they find the same to be necessary shall, by resolution duly entered upon the
minutes of the board, appropriate toward the building of such bridge, from the
county treasury, a sum not exceeding one-half of the estimated cost of such
bridge, to be paid as hereinafter provided provided, however, that the appropriation hereinbefore mentioned shall be upon condition that a sufficient
bond be given, conditioned that the remaining one-half or more, as the case
may be, of the cost of such bridge will be paid provided, further, that the
consent of the general government to span such river shall first have been
;

;

obtained.
[R. C. 1905, § 1382; 1887, ch. 18, § 1 R. C. 1899, § 1092.]
If the remaining one-half of the cost of
§ 1956. County aid conditional
such bridge shall be made up by an appropriation from any neighboring
state or by any municipality in this state, to be expended under a commission
or through any other agency, the board of county commissioners shall appoint
a committee from its own number, of three or more, to meet such other municipal agency, confer with its members and advise and assist in the accomplishment of such improvement in the best possible manner, and when the work
;

completed and approved jointly by such agency and committee, which
approval shall be in writing and duly reported to such board and recorded
in the minutes thereof, the board shall thereupon direct the county auditor
to draw his warrant upon the treasurer in favor of the contractor for the
[R. C. 1905, § 1383; 1887, ch. 18, § 2;
amount due him from such county.
R. C. 1899, § 1093.]
or such other proportion ns may
one-half
When
§ 1957. May vote bonds.
municipality
be, of the cost of such improvement shall be provided for by any
within this state, it shall be lawful for such municipal corporation, by a
to meet the
notice,
days'
ten
after
thereof
voters
majority vote of the legal
necessary expense by the issuance of bonds bearing interest not to exceed
after the
years
seven per cent per annum and not to ran longer than twenty
date of issue, nor to be sold for less than par value, interest payable semiannually; provided, that the limit of indebtedness of such corporation preIn case the limit of
scribed* in the constitution is not thereby exceeded.
shall
indebtedness of such municipality would be thereby exceeded, then it
purbe lawful for such municipality to make a sufficient tax levy for general
bridge,
such
of
construction
poses to meet the necessary expenditure in the
cost
of
the
share
the
accepted
and
completed
be
shall
and when the same
the p™>ral
thereof to be borne by such municipality shall be paid out of
1«J84;
190j,
[R.
C.
manner.
§
fund by orders drawn in the usual form and
is

1887, ch. 18, § 3; R. C. 1895, § 1004.]
Not more than one wagon bridge across
§ 1958. Cost of bridge limited.
and the total
a navigable river in each county shall be built under this article
the sum of three hundred thousand
exceed
case
in
no
shall
cost of such bridge
R. C. 1899,
dollars.
[1911, ch. 151; R. C. 1905, § 1385; 1887, ch. 18, § 4;
§ 1095.]

—

Road SrrEnvisoHS.
Article 4.
At the annual meetsupervisors.
§ 1959. Road districts. Appointment of
year, or as soon
ing of the board of county commissioners in January of each
in each organized
board
such
thereafter as practicable, it shall be the duty of
when such
districts
road
more
or
one
into
county
the
county to apportion
district a
not formed into townships, and shall appoint for each
countv is
of January
road supervisor, who shall hold his office until the first day
succeeding his appointment, and shall take an oat
1899, * iwo.j
fR. C. 1905, § 1386; K.
his duties as such road supervisor.

^W-^f^

Applies only to counties not formed into townships.
CountY. 21 N.'D. 557, 132 N. \V. 148.

Blue Grass Twp.

v.

Morton

The road supervisor of each road
§ 1960. Duties of road supervisors.
and make out a list of all male
district or township shall obtain the names
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persons between the ages of twenty-one and fifty years residing within his
district, which list shall be completed on or before the first day of March
in each year, and in case any person as aforesaid shall locate in any road
district after the first day of March, the supervisor shall enroll his name and
he shall be liable to perform labor on the road at the same time and in the
manner that those originally enrolled are liable, but any person who has performed labor that year in any road district and has a certificate thereof, shall
be credited with the labor so performed, in the same manner as though it
had been performed in the district in which he resides. [R. C. 1905, § 1387;
R. C. 1899, § 1097.]
§ 1961. Road poll tax. Each male person between the ages of twenty-one
and fifty years shall be subject to a poll tax of one dollar and fifty cents,
which must be paid in money or by one day's labor in each year on the public
highway within his road district at the time and place directed bv the road
supervisor.
[R. C. 1905, § 1388; R. C. 1899, § 1098.]
§ 1962. Notice to be given to persons. The road supervisor must, between
the first days of April and December of each year, give at least twenty-four
hours' notice to all persons subject to road labor as aforesaid, to perform the
work necessary on the public highways within their respective districts, and
such notice shall specify the time when and place where they are to appear
for that purpose. [R. C. 1905, § 1389; R. C. 1899, § 1099.]
§ 1963. Penalty for neglect to pay tax. Each person subject to labor on
the public highways, who has been duly notified to work thereon as hereinbefore provided, who shall not com mute or pay the sum of one dollar and
fifty cents as provided in section 1961, and who shall refuse or neglect without
good cause to appear as above provided, shall for each day's refusal pay the
sum of one dollar. (R. C. 1905, § 1390: 1881, ch. 124, § 1 R. C. 1899, § 1100.]
§ 1964. Supervisor to make complaint. Each road supervisor may, within
six days after any person' shall become liable for the payment of any sum
under the provisions of the foregoing section, unless a satisfactory excuse is
rendered to him by the person so liable, make complaint in writing on oath to
some justice of the peace in the county, stating the default, neglect, refusal
or other cause by reason of which such person became so liable, which complaint shall be in the name of the state as plaintiff, and the person liable for
such tax as defendant, and no fees of officers nor court expenses or costs shall
be paid or charged in enforcing the provisions of this chapter except that the
same may be charged and collected from the defendant. [R. C. 1905, § 1391
1881, ch. 124, § 1; R. C. 1899, § 1101.]
§ 1965. Duty of justice on complaint. The justice of the peace to whom
such complaint is made shall forthwith issue a summons directed to the defendant in the form prescribed in the justice's code, which summons shall be
for relief and shall be made returnable in not less than two nor more than
six days and it shall be the dutv of anv sheriff or constable to whom it is
[R. C. 1905, § 1392; 1881, ch. 124,
delivered forthwith to serve the* same.
;

R. C. 1899, § 1102.]
§ 1
§ 1966. Proceedings to collect tax. On the return day of such summons,
or within such reasonable time thereafter as the justice shall allow, if no
sufficient cause is shown to the contrary, the justice shall render a judgment
in favor of the state against such person for the sum for which such person
sliall have become liable to pay on account of such default, neglect or delinquency, and for the delinquent tax, with the cost of prosecution, and shall
forthwith issue an execution in the usual form, directed to the sheriff or any
constable of the county, returnable at the time prescribed therein, commanding
him to lew the amount of such judgment, including the costs, out of the goods
and chattels of such defendant, and nothing shall be exempt from such exe[R. C. 1905, § 1393; 1881, ch. 124,
cution except the absolute exemptions.
;

§ 1; R. C. 1899, § 1103.]
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whom

such execution is delivered shall
forthwith proceed to* execute the same, and he shall pay the moneys collected
thereon to the justice ot the peace who issued the execution, who shall pay
the same less the costs thereof to the supervisor who entered the complaint,
to he by him expended in improving the roads and bridges in his district, and
the cost thereof shall be paid to the persons entitled thereto.
[R. C. 1905,
§ 1394; 1881, ch. 124, § 1; R. C. 1899, § 1104.]
§ 1968. Supervisors shall not excuse payment. The acceptance by a supervisor of an excuse for such a refusal or neglect shall in no case exempt the
person excused from paying for or working the tax for which he shall have
become liable during the year. [R. C. 1905, § 1395; 1881, ch. 124, § 1; R. C.
officer to

1899, § 1105.]
§ 1969. Road tax worked, when. Any road tax levied by the board of commissioners in addition to the poll tax may be worked out in the road district
in which such person resides when it is a personal tax or a tax on personal
property, or in the road district where the real property is situate on which
the tax is levied, at the rate in all cases of one dollar and fifty cents per day.
[R. C. 1905, § 1396; R. C. 1899, § 1106.]
The road supervisor must obtain a list
§ 1970. Work certified for tax.
of the road tax assessed against each individual; and a certificate by the
supervisor for the amount worked out must be taken by the county treasurer
in payment to that amount of such tax.
[R. C. 1905, § 1397; R. C. 1899,
§ 1107.]
§ 1971. Board to expend tax, how. The board of county commissioners
must order the expenditure of all road taxes paid into the county treasury, in
the improvement of the highways, paying the road supervisors, purchasing implements and repairing bridges in each road district, under such regulations
as it may deem most expedient for the public interests, and for this purpose
shall order the payment of such sum by the treasurer to the persons performing
such labor upon the certificate of the road supervisor; provided, that such
funds shall be expended in the road district in which the person resides, when
it is a personal tax or a tax on personal property, and where the real estate is
situate when it is a tax on real estate. [R. C. 1905, § 1398 R. C. 1899. § 1 108.
Provides manner in which board of county commissioners of counties not divided into
Blue Grass Twp. v.
townships onlv, shall expend road taxes collected in such counties.
Morton County. 21 X. D. 557, 132 N. W. 148.
tax in any road
supervisor.
"When
the
road
levy
road
1972.
Tax
to
pay
§
district has been worked out as provided in section 1969, and there are no
funds available for paying the road supervisors, the county commissioners
may levy a tax, not exceeding one mill on the dollar, upon the taxable
property of the road district in which such deficiency occurs, for such purpose,
to be paid in cash to the county treasurer as other taxes are collected and paid.
[R, C. 1905. § 1399; 1899, ch. 125, § 1 R. C. 1899, § 1109.]
§ 1973. Obstructions in highway. It shall be the duty of each road supervisor having personal knowledge of or on being notified in writing of any
obstruction in the highway, or public street in his district, immediately to
remove or cause to be removed any such obstruction. [R. C. 1905, § 1400;
;

]

;

R. C. 1899,

§ 1110.]

Personal liability of highway

officers for negligence.

22 L.R.A. 824.

If any person shall willfully,
§ 1974. Penalty for obstructing highway.
carelessly or negligently obstruct or injure any public highway, public street
or bridge, it shall be the duty of the road supervisor of the district in which
such obstruction is placed or injury done to enter complaint against the
person so offendinsr, before a justice of the peace of the county, and on conviction thereof the fine so collected shall be immediately paid over to the
county treasurer. [R. C. 1905. § 1401; R. C. 1899. § 1111.]
On or before the first Monday in
§ 1975. Report of road supervisor.
January in each year, the road supervisors appointed by the board of county
4o6
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commissioners, shall each make a report to the board of his doings as such
during the preceding year, the amount of labor performed, the number of
days' labor necessarily performed by him in the discharge of his duties,
and the county commissioners shall thereupon cause a warrant to be drawn
on the county treasurer in favor of such supervisor for such services at two
dollars per day, payable from the road fund belonging to such district. [R. C.
1905, § 1402; R. C. 1893, § 1112; 1903, ch. 155.)
§ 1&76. Penalty for refusal to serve as road supervisor. Each person elected
or appointed road supervisor who shall fail, refuse or neglect to qualify as
such for thirty days after having been duly notified of his election or appointment, shall forfeit the sum of ten dollars, to be collected upon a complaint
made by any citizen before a justice of the peace of the county, together
with all the costs of the prosecution, which forfeiture when collected shall
be paid into the road fund of the district in which he resides. [R. C. 1905,
§ 1403; R. C. 1899, § 1113.]

Article

5.

— Road Duties or Township Supervisors.

The supervisors in the several
§ 1977. Supervisors have care of roads.
townships in this state shall have the care and superintendence of roads and
bridges therein, shall give directions for the repairing of the roads and
bridges in their respective townships, regulate roads already laid out and alter
such of them as they deem proper, as hereinafter provided. They may divide
the respective townships into as many road districts as they may deem convenient, by an order in writing under their hands, to be filed with the township
clerk and by him entered in the township records, such division to be made
annually, if they deem it necessary, and in all cases to be made within at least
twenty days before the annual township meeting. They shall assign to each
of the road districts such of the inhabitants liable to work on highways as
they think proper, having regard to proximity of residents and require the
overseers of highways as often as they deem necessary to warn all persons
liable to work on roads, to perform work thereon, with such tools, carriages,
cattle or teams, as the overseers or either of them shall direct. It shall be the
duty of the supervisors of every township to inspect the roads, bridges and
culverts in their respective townships so far as they may deem necessary,
between the first day of May and the first day of June, each year, and to
ascertain what repairing and grading on roads is necessary. They shall make
plans and specifications of all bridges and culverts to be constructed or repaired, stating the size of the same, also to make plans and specifications of
the grading of roads, stating the shape, width and length of said grade or
grades and furnish to each of the road overseers in their townships copies
of such plans and specifications of the work to be done in their respective road
districts on printed or written forms not later than the first day of June of
each year. It shall be the duty of such supervisors to see that any grade or
grades so started shall be finished according to such plans and specifications.
The supervisors shall inspect such roads between the twenty-fifth day of
July and the tenth day of September of each year and see that all work is
done according to their instruction. The supervisors shall at the annual
township meeting make a detailed report of all culverts, bridges and all road
work performed by every road overseer, stating in said report whether or
not in their opinion said work has been well and properly done in accordance
with their plans and specifications. In fulfilling all their duties, as in this
article provided, the supervisors of townships shall be governed and guided
by the amount of road tax available. [R. C. 1905, § 1404; 1883, sub ch. 2,
ch. 112, § 4; R. C. 1899, § 1114; 1905. ch. 176.)
Devils'
A* to power of citv to construct bridge onlv on legal highway. Manning
Lak«, 13 N. D. 47, 65L.R.A. 187, 112 Am. St. Rep. 653, 99 N W. 51.
Personal liability of highway officers for negligence. 22 L.R.A. 824; 83 Am. Dec. 563.
437

Digitized by

Google

§§ 1978-1981

POLITICAL CODE.

Highways, Bridge*

§ 1978. Report of labor performed on roads. The supervisors in each township shall render to the annual township meeting an account in writing, stating the labor assessed and performed in such township, the sums received by
them for fines and commutations, and all other moneys received under this
article, a statement of the improvements necessary to be made on the roads and
bridges, and an estimate of the probable excess of the expense of making
such improvements over the road and poll tax for that year; also a statement
in writing of all expenses and damages in consequence of laying out, altering
or discontinuing roads.
[R. C. 1905, § 1405; 1883, sub-ch. 2, ch. 112, § 5;
R. C. 1895. § 1115.]
§ 1979. Board authorized to purchase tools. The township board of any
township is authorized to purchase for the use of the township, upon credit or
otherwise, any tools, road machine or grader, or either of them or one or
more of either of them for the use of the township, or the use of the overseer
of the districts therein, as in this article provided. Such implements, when
purchased, shall be paid for in not to exceed five annual payments out of
the highway tax of the township, according to the contract therefor, and
the chairman of the township board shall issue orders for the payment of
the same, and such orders shall be attested by and registered with the township clerk, and the township clerk shall certify to the supervisors of such
township, at the time of assessing the highway tax for such township, the
sum necessary to pay such orders, and this sum shall be added to the other
taxes to be raised for highway purposes, and when collected shall be applied
to the payment of such orders and to no other purpose until all such orders
are paid. The township board shall have the custody and control of all
implements so purchased. [R. C. 1905, § 1406 1899, ch. 140, § 1 ; R. C. 1899,
§ 1115a.]
Township board authorized to purchase grader without authorization by freeholders.
Bank of Park Itiver v. Norton, 14 N. D. 143, 104 N. W. 525,
;

§ 1980. Purchase road machine. In any township in which the whole or
any part of the highway tax is paid in labor, the township board thereof may
npon being petitioned in writing by a majority of the resident freeholders of
the town, contract for and purchase, upon credit, or otherwise, a road machine,
road grader or wheeled scrapers, or one or more of either of them for the
use of the township, which implements shall be used and owned and cared
for by the townships. Such implements shall be paid for out of the highway
tax of the township and may be paid for in not to exceed five annual installments. A copy of the note or contract issued upon such purchase shall be
filed in the office of the township clerk, and it shall be the duty of such township clerk to present a statement of the sura due thereon, to the township
board, at each regular meeting held thereafter for the audit of the township
claims and charges, and the township board shall audit the same. Not more
than one-half of the highway tax of the township shall be applied to the
payment thereof in any one year. The portion of such tax so applied shall be
required to be paid in money, and shall be assessed and levied upon property
of the township and collected in the same manner as other township charges
are assessed, levied and collected, except that the amount thereof shall be put
into a separate column of the tax roll, and the township board shall cause
the same so certified to by the township clerk, to be levied upon the taxable
property of the township. [R. C. 1905. § 1407; 1899, ch. 140, § 2; R. C. 1899,
§ 1115b: 1901, ch. 147.]
Each road overseer of highways shall be
§ 1G81. Overseer responsible.
personally responsible for the proper use and care of such implements while in
his charge, or in use in his district, and any overseer of highways, or other
person who shall through negligence or otherwise willfully injure or damage
such implements or permit them to be injured, shall be liable for such damage
to such township, in an action to be brought by the chairman of the township
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board before any justice of the peace in said town or any adjoining township.
[R. C. 1905, § 1408; 1899, ch. 140, § 3; R. C. 1899,
§ 1115c]
§ 1982. Storage of implements. It shall be the duty of the township board
of each township to provide suitable places for the storage and proper housing
of all tools, implements and machinery owned by the township, and to cause
such tools, implements and machinery to be stored and housed therein when
not in use. [R. C. 1905, § 1409; 1S99, ch. 140, § 4; R. C. 1899, § 1115d.]

Aim cle 6.— Duties

op State Engineer in Construction of Highways and
Culverts.

§ 1983. Preparing plans, and making examinations and surveys. It shall
be the duty of the state engineer, whenever requested by any board of county
commissioners of any county in the state, or by any board of township supervisors, to prepare plans for the construction of any bridge or culvert, or to
examine and report on any existing bridge or culvert. In making examinations and surveys and plans for such bridges or culverts, he shall, in so far
as possible, co-operate with the county surveyor or county superintendent of
highways in such county. [1913, ch. 180, § 1.]
alno fOc(inn IfWOk.

§ 1984. Compensation. Fees transmitted to state treasurer. For any servrendered under section 1983, he shall receive for such services the sum
of ten dollars per day and actual and necessary traveling expenses while
employed on this work, to be paid by the board of county commissioners or
the board of township supervisors, as the case may be. All fees received for
services rendered under section 1983 shall be transmitted to the state treasurer monthly. [1913, ch. 180, § 82.]
ices

Article

7.

— Duties op Overseers op Highways.

§ 1985. Duties of overseers of highways. The overseers of highways in each
township shall repair and keep in order the roads within their respective
districts, warn all persons from whom labor is due to work ou highways at
such times and places within their several districts as they may deem proper,
collect all fines and commutation money, execute all lawful orders of the supervisors, and deliver to the township clerk within sixteen days after his election
or appointment, a list subscribed by such overseer, of the names of all inhabitants of his road district who are liable to work on the highways; provided, it shall be unlawful for any road overseer to perform any road work
by contract for any person, corporation or company, during his incumbency
in the office. Any road overseer who violates any of the provisions of this act
[section], shall be subject on conviction to a fine not exceeding one hundred
dollars, or imprisonment in the county jail for a period not exceeding ten days.
[1907, ch. 253; R. C. 1905, § 1410; 1883, sub-ch. 2, ch. 112, § 6; R. C. 1899,
§ 1116.]
Officers of, liability of, for injuries occasioned by their neglect of duty.
83 Am. Dec.
563.

§ 1986. Weeds. Road overseer to destroy. All weeds of every name and
nature and description shall be cut by the road overseer of public highways
on such roads that are graded or otherwise cultivated. Such weeds shall be
cut for a distance extending at least sixteen feet from the center on each side
of the road.
[R. C. 1905, § 1411; 1905, ch. 117, §§ 1, 2.]
§ 1987. When to be cut. How paid for. Owner of adjoining premises who
cuts to be credited on his road taxes. Such weeds shall be cut not earlier
than July fifteenth and not later than August fifth of each year and said work
shall be paid for out of the road fund the same as any other road work;
provided, that if the owner of adjoining premises shall cut the weeds therein
required to be cut, he shall be credited on his road taxes with the cost of
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cutting said weeds, said ccst to be determined by the road overseer.
[R. C.
1U05, § 1412; 1905, eh. 117, § 3.]
§ 1988. Bills, how audited. All overseers of public highways shall file their
bill for road work with the board of township supervisors in organized townships and with the board of county commissioners in unorganized townships,
but such bill shall not be allowed until such cutting of weeds is completed,
and at the time said bill is filed it shall be accompanied by an affidavit of the
overseer that the said weed cutting has been completed. [R. C. 1905, § 1413;
1905, ch. 117, § 4.]
If any person chosen or ap§ 1989. When overseer shall be appointed.
office of overseer of highways refuses to serve or if his office
becomes vacant, the supervisors of the township shall in writing under their
hands appoint some person in his stead, and the overseer so appointed shall
have the same powers, be subject to the same orders, and liable to the same
[R. C. 1905, § 1414;
penalties as overseers chosen at township meetings.
1883, sub-ch. 2, ch. 112, § 7 R. C. 1899, § 1117.]
§ 1990. Notice of appointment. The supervisors making the appointment
shall cause the same to be forthwith filed in the office of the township clerk,
who shall give notice to the person so appointed as in other cases. [R. C.
1905, § 1415; 1883, sub-ch. 2, ch. 112, § 8; R. C. 1899, § 1118.]

pointed to the

;

Article

8.

Appointment of County Superintendents of Highways.

This article 8 (sections 1990a-1990l) constitutes Laws 1911, ch. 145; the title of which
(See also section 1990c)
chapter reads as follows.
"An Act Providing for the Appointment of County Superintendents of Highways and
Deputy Superintendents in Organized Comities, Who Shall Have Charge and Supervision
of the Construction. Improvement and Maintenance of Roads Within Said Counties,
Providing for Road Institutes, Prescribing the Duties of the State Engineer in Connection Therewith."
:

The
§ 1990a. Appointment, duties, compensation, terms of office, bond.
board of county commissioners may at its first regular meeting after April
first, 1911, and biennially thereafter at its first regular meeting after January
first, appoint a competent engineer or practical road builder who may or may
not be the present county surveyor, who shall be known as the county superintendent of highways, and whose compensation shall be fixed by the county
board.
He shall be allowed by the county commissioners his actual and
necessary traveling expenses incurred by him while in pursuance of his duties,
upon presentation of properly itemized account. Such county superintendents
of highways shall survey, lay out, superintend and inspect the construction
and maintenance of all roads and ditches connected with the construction of
highways. He shall hold office for two years or until his successor is appointed and qualified. Before entering upon his duties he shall give bond to
the county, approved by the county board, in the sum of one thousand dollars,
conditioned for the faithful discharge of his duties.
[1911, ch. 145, § 1.]
§ 1990b. Deputy superintendents. Compensation. In counties where county
superintendent of highways has been appointed, the offices of the township
road overseer and county road superintendent are hereby abolished and in
place thereof the county superintendent of highways shall appoint a competent and practical road builder who is acceptable to the township board of
supervisors in organized townships and to the board of county commissioners
if in unorganized townships and who shall be known as deputy county superintendent of highways who shall have charge, under the direction of the
county superintendent of highways, of the construction and maintenance of
all roads in the township.
Provided, however, that this article shall not
apply in cases where townships have heretofore adopted, or which may
hereafter adopt the system of cash payment of road taxes, and the contract
system of road labor, pursuant to section 3210 of the Revised Codes of 1905
[section 4266 herein]. Such deputy superintendent may with the approval
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of the county superintendent and township board employ one or more assistants. The county superintendent may, if he deems advisable, appoint one
deputy for two or more townships. Such deputies shall serve under the direction and supervision of the county superintendent and may be discharged by
him at any time. The salary of such deputy county superintendent shall be
fixed by the township supervisors in organized townships and by the county
superintendents in unorganized townships and shall not be less than three
dollars nor more than four dollars per day for each day actually engaged
in the performance of his duties. Such deputy superintendent shall furnish
a sworn statement of his accounts, giving dates, and when his account is
approved by the superintendent and the board of county commissioners, the
county auditor shall issue his warrant on the treasurer for said amount so
approved for deputies in other than organized townships. The accounts Of
deputy superintendents in organized townships upon approval of the county
superintendent and chairman of the board of township supervisors shall be
presented to the town clerk and chairman of the board of supervisors who
shall issue their warraut upon the town treasurer for payment.

[1911, ch. 145,

§2.]
Township road overseer

ex-officio

deputy county superintendent of highways, see

sec-

tion 1990n.

§ 1990c. Purpose of this article. It is the intent of this article to impose
upon the county superintendent of highways and his deputies the duties of constructing, improving and maintaining of public highways within the county,
not included within an incorporated city or village throughout the entire
year, also to cause all weeds along public highways to be cut in proper season
at the expense of the abutting land owners as provided by law. [1911, ch.
145, § 3.]
Before any
§ 1990d. Examination and inspection of work on highways.
person, firm or corporation shall receive credit for labor performed upon the
highways, it shall be the duty of the county superintendent of highways or
his deputies, in conjunction with the chairman of the board of township supervisors in organized townships, to examine and inspect the work done by said
person or corporation and unless accepted by said county superintendent or
deputy superintendent of highways and the chairman of the township board,
then said person, firm or corporation shall not receive pay for work done.
Provided, that in unorganized townships such examination, inspection and
acceptance shall be made by said county superintendent or deputy superintendent of highways. [1911, ch. 145, § 4.]
§ 1990e. Moneys raised, how used. Apportionment of expenses. All moneys
raised by organized townships for road purposes shall be used and expended
for construction, improvement and maintenance within such township, and the
township supervisors shall designate the places where the work shall be done.
In case of construction or maintenance on township or county boundary lines,
then the expenses thereof shall be apportioned by the county superintendent
or deputy superintendent between such organized township and any adjoining organized township or county, as the case may be. [1911, ch. 145, § 5.]
§ 19901. Employment of engineer or surveyor. Whenever the county superintendent of highways deems it necessary to employ an engineer or surveyor to
establish grade lines or to do any surveying or engineering work in connection with the construction and maintenance of highways, he is hereby
authorized to employ such engineer or surveyor, subject to the approval of
the county commissioners. [1911, ch. 145, § 6.]
§ 1900g. Penalty for neglect of duty. Any county superintendent or deputy
superintendent who willfully and knowingly neglects the duties imposed upon
him by this article is guilty of a misdemeanor and upon conviction shall be
made to pay a fine of not less than ten dollars nor more than twenty-five
dollars, and in addition thereto shall be removed from office.
[1911, ch. 145,
;
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§ 1990h. Adoption of rules and regulations. It shall be the duty of the
county superintendent of highways to adopt rules and regulations for the
guidance of deputy superintendents of highways in the construction and
maintenance of roads. [1911, ch. 145, § 8.]
§ 10901. Annual meeting in road institute. The county superintendent of
highways and deputy superintendents of highways in each and every county
in the state shall meet annually in a road institute at such time and place
in each county as the county superintendent may designate, there to consider and discuss such matters of road improvement as may be of special
interest to such county superintendents and deputies.
Such institute shall
be open to the public during its entire session. [1911, ch. 145, § 9.]
Report
of
county
1990j.
superintendent.
superintendent of
The
county
§
highways shall on or before December thirty-first each year make and file
with the county auditor a full report of all work done by him or under his
supervision during the year immediately preceding. [1911, ch. 145, § 10.]
§ 1990k. Duties of state engineer. It shall be the duty of the state engineer
upon request of the county superintendent of highways to furnish any information or bulletins on road construction and maintenance that he may
have at his command, and it shall also be his duty to attend the road institutes in each county when the time and duties of his office will permit. [1911,
ch. 145, § 11.]
See Also section 1983.

§ 19901. Officers or employes not to be* interested in contracts. No county
superintendent of highways or deputy superintendent or any of their assistants or employes shall be directly or indirectly interested in any contract for
the construction, improvement or maintenance of any road under this article.
[1911, ch. 145, § 12.

Article

9.

Appointment ok Township Ovehseeu of Highways.

§ 1990m. Appointment, compensation and duties. There shall be appointed
by the township board of supervisors at their next meeting succeeding the
annual town meeting one township overseer of highways for each township,
who shall be a practical road builder and whose compensation shall be fixed
by the township board, to be paid on presentation of a verified bill at the
regular meeting of the township supervisors. All duties now by law resting
upon district road overseers shall be performed by this township overseer of
highways. He shall have direct charge of the construction and maintenance
of all highways and township bridges in the township, whether the work
done on same is done by contract or by day labor. He shall be responsible for
the maintenance of said highways throughout the entire year. In unorganized territory, in counties where no county superintendent of highways has
been appointed the board of county commissioners shall appoint a district
overseer of highways whose powers and duties shall be the same as in the
organized township, and whose compensation shall be fixed by the county
commissioners to be paid on presentation of a verified bill at the regular
meeting of the county commissioners. [1913, ch. 92, § 1.]
In counties having a
§ 1990n. Ex-officio deputy county superintendent.
county superintendent of highways the township road overseers shall be
ex-officio deputy county superintendent of highways, as provided in chapter
145 of the Session Laws of 1911, for his respective township.
[1913, ch. 92,
§ 2.]

The provision referred to in Laws 1911, ch. 145, is section 1990b herein.
§ 1990o. Taxes for road fund. All road taxes and assessments upon persons
or property shall be paid in cash, and it shall be the duty of the township clerk
immediately after the board of township supervisors have made the levy of
taxes for road purposes to notify the county auditor of the amount of the
levy, who shall enter the same upon the county tax lists to be collected by
4fi<2

Digitized by

Google

and

Ferries.

POLITICAL CODE.

§§ 1990o-1993

manner as other township taxes are collected.
Such taxes, when collected, shall constitute a road fund belonging to the
township in which it is levied, and shall be returned by the county treasurer
to the township treasurer.
[1913. ch. 92, § 3.]
§ 1990p. Road labor of taxpayers. Any taxpayer in any township, who so
elects, shall notify the township overseer of highways before May first of
his intention to work out his road tax, and the township overseer shall file
a list of such names with the township clerk before May fifteenth. Provided,
that in unorganized territory the district overseer of highways or the deputy
county superintendent of highways shall file said list with the county auditor.
Said taxpayers shall then be employed on the highways at the time and place
at which the district overseer or the deputy county superintendent of highways shall designate. The compensation for this labor shall be paid as prothe county treasurer in the same

vided in chapter 149 of the Session Laws of 1911.
Chapter 149 of the Session Laws of 1911 constitutes

[1913, ch. 92,

§ 4.]

sections 2012-2016 herein.

§ 1990q. Expenditure of road taxes. The board of township supervisors must
order the expenditure of all road taxes paid into the township treasury in the
improvement of the highways under such regulations as it may deem most
expedient for the public interests, and for this purpose shall issue a warrant
upon the road funds of the township upon the certificate of the township
overseer that such work has been satisfactorily performed. Provided, that in
unorganized townships all road taxes shall be expended in the district in
which they are levied. [1913, ch. 92, § 5.1
§ 190Or. Work to proceed at once. It shall be lawful in operating under
this law [article] for the officers charged with the duty of expending the
road tax to proceed at once with the work upon the roads in their districts
and cause warrants to be issued in payment thereof in anticipation of the
current year's tax. [1913, ch. 92, § 6.]

Artiolb 10.— Construction or Improvement of Roads by Private Associations.
§ 1001. Construction authorized. Consent of city or town. It shall be lawful
for any private organization or association of people to enter upon any work
of improvement or construction of the public highways of this state un^er
authority of the county commissioners of the county in which surh rnj><! lies,
at
and to construct, work upon, improve, drain, and guide board tlxtheir own expense in such manner as said county commissioners shall approve
of; provided, however, that this act [sections 1991-1999] shall not apply to
highways in any city or town without the consent of the proper authorities
thereof.
[1913, ch. 181, § 1.]
Wherever any such association or
§ 1992. Application for permission.
organization desires to so enter upon and improve or do any such work of
road construction of a trunk line of road in or across any county they shall
first apply to the county commissioners of such county for permission to make
such improvement or do such work of construction, furnishing a general
statement and plan of the work to be so done to the satisfaction of such
board, and if such commissioners are satisfied that the proposed work will
result in the betterment of the road in question they may grant such application.
[1913, ch. 181, § 2.]
§ 1993. Name of road. Where application is made as in section 1992 provided for permission to so improve or construct a trunk line of road the
association or organization proposing to do such work, may present with
their application a proposed distinctive name for such road, •which
name so proposed shall thereupon become the name of such road if the application is allowed, unless Uie county commissioners for good cause shown refuse
to allow such name.
[1913. ch. 181, § 3.]
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§ 1994. Names heretofore adopted. In any case where any association or
organization has heretofore entered upon any work of improvement of any
such road as is mentioned in section 1992, and worked, built or improved the
same, or erected guide boards along the line thereof, or named and marked
any such road, their acts in that regard shall be deemed in all things equivalent to a naming of such road under the provisions of section 1993, and the
name so heretofore given to such road shall be recognized as the name thereof.
[1913, ch. 181, § 4.J
§ 1995. Name of parallel road. Provided, wherever any road has heretofore
or may hereafter be named as provided herein no other parallel or competing
road in the state shall be named with the same name or any combination or
variation thereof likely to attract travel from said road so first named, and in
all cases the road so first named by designation with the county commissioners
as herein provided, or the road so first actually named and marked heretofore
shall have the right to use such name to the exclusion of all other roads,

except roads being improved under the provisions hereof and connecting with
and extending said road in the same general course. [1913, ch. 181, § 5.]
§ 1996. Improvement by public authorities. This article shall not be construed as in any manner excluding any of the public authorities from also
working upon or improving such roads, except that it shall be unlawful for
auy one working under public authority to so work upon such roads as to
destroy their usefulness as highways of general travel, or destroy or obstruct
the same, or the improvements so made upon them, and any one doing so shall
be guilty of a misdemeanor. [1913, ch. 181, § 6.]
S«'f

also section 199S.

§ 1997. Destruction or removal of guide boards or markings. It shall be
unlawful for any one to destroy or remove from any such road as described in
section 1992 any guide boards or markings indicating the course, condition,
or name of such road, and any one violating this section shall be guilty of a
misdemeanor. [1913, ch. 181, § 7.1
§ 1998. Work of public authorities. No work done by any such organization or association under the provisions hereof shall be or become a public
charge upon any municipality, but any of the towns, cities, villages or townships through, or by which said road runs, or the county in which the same
lies may work upon and improve such road in connection with such organization or society in the same manner and to the same extent as though no private
work was being done thereon. [1913, ch. 181, § 8.]
See also section 1996.

§ 1999. Liberal construction of this article. It is the purpose of this article
to encourage the co-operation of private enterprise with the public authorities
in the construction of through lines of road in this state, and to permit roads
so constructed to become known and recognized as highways of travel, and
to protect the private interests engaged in the improvement thereof from
appropriation by others of their distinctive name, and this article shall be
liberally construed to effectuate that purpose.
[1913, ch. 181, § 9.]

Abticle

11.

Abandoned Coal Mines and Wells.

§ 2000. Mines and wells not in common use. Any individual, firm or corporation owning or occupying lands within this state, shall fill with earth or
stone, or cover securely with plank of the thickness of two inches, any and
all coal mines and wells, situated on such lands, which have become dry, or
are not in common use, or which are not otherwise securely protected. [R. C.
1905, § 1416; 1899, ch. 43; R. C. 1899, § 1118a.]
Dutv to trespasser with respect to excavations maintained on unincloaed land near
highway.

5 I*K.A.(N.S.) 733.

§ 2001. Duties of overseers. It shall be the duty of the overseer of highways to cause to be filled or covered, as provided in the previous section,
40*
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wells situated on any United States lands, state lands or common
school lands within his district and for so doing such overseer shall receive
such compensation, payable out of the road and bridge funds of the township,
as the township board of supervisors, on presentation of his account therefor,
verified by oath, shall deem reasonable. It shall be the duty of the overseer
of highways, in case any individual, firm or corporation owning or occupying
lands within his district shall neglect or refuse to comply with the provisions
of this article, to serve a written notice on such owner or occupant, and if
such owner or occupant shall neglect or refuse to comply with the provisions
hereof the overseer of highways shall, within thirty days after having given
such notice, cause such wells to be filled or covered as herein provided, and
the owner of such land shall be liable to the township for the cost of such
work and material furnished, and the necessary expense incurred in collecting
the same to the township, and the township board of supervisors shall take
proper proceedings to obtain judgment against the owner or occupant of the
subdivision on which such wells are located for the amount expended in
filing or covering such wells and all costs which may have accrued in obtaining
judgment therefor. [R. C. 1905, § 1417 1899, eh. 43 R. C. 1899, § 1118b.]

any and

all

;

;

Article

12.

— Noxious

Weeds.

See also as to noxioug weeds sections 623-631, 3817-2823.

§ 2002. Cutting and removing weeds. It shall be the duty of the road
overseer in all organized townships, and the street commissioner of all villages
or cities within the state of North Dakota to cause all weeds growing along
or upon all public highways, streets and alleys in their respective road districts, villages or cities, to be cut or removed before the first day of August
of each year, such work to be performed same as all other road work, and
paid for in the same manner. [R. C. 1905, § 1418 ; 1899, ch. 115; R. C. 1899,
§

1118c.l

§ 2003. Penalty for neglect to perform duties. Every overseer of highways
refuses or neglects to perform any of the duties prescribed in this artiele,
or which may be lawfully required of him by the supervisors of his township,
shall for every such refusal or neglect forfeit the sum of ten dollars to be sued
for by the chairman of the board of supervisors of the township, and when
recovered to be applied bv him in making and improving the roads and
highways therein. [R. C. 1905, § 1419; 1883, sub-ch. 2, ch. 112, § 9; R. C. 1899,

who

§ 1119.]

Action for penalty must be in
9 N. D. 186, 82 N. W. 737.

Article

13.

name

of person beneficially interested.

— Highway

State

v.

Messner,

Labor and Road Tax.

§ 2004. Meetings of supervisors. The supervisors of each township shall
meet at the township clerk's office on the last Tuesday of March each year
and afterwards at such other times and places as they may deem proper.
[R. C. 1905, § 1420; 1883, sub-ch. 2, ch. 112, § 10; 1887, ch. 155, § 4; R. C. 1899,
1120.1
§ 2005. Make estimate of labor. The township clerk shall deliver the list
by the overseers to the supervisors, who shall proceed to ascertain, estimate and assess the highway labor and road tax to be performed and paid
in their township the next ensuing year.
[R. C. 1905, § 1421 ; 1883, sub-ch. 2,
ch. 112, § 11; R. C. 1899, § 1121.]
Delegation by the legislature of the power to exercise the right of taxation. 74 Am.
§

filed

Dec. 590.

§ 2006. Who liable to labor. Each male inhabitant above twenty-one years
and under fifty years of age, excepting paupers, idiots, lunatics and such
others as are exempt by law, shall be assessed one day in each year. Supervisors shall levy a road tax on all real estate and personal property liable
to taxation in the township to any amount they may deem necessary not
exceeding one dollar on each one hundred dollars of valuation as shown on
30
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the assessment roll of the preceding year. They shall prepare a list in which
they shall write in separate columns
1. The name of each person named in the list furnished by the overseers.
2. The number of days assessed to each person for highway labor.
3.
description of each tract of real property, in the name of the owner if

A

known.
4. The valuation thereof as shown by the assessment roll of the previous year.
5. The amount of road tax assessed thereon.
The list so prepared shall be signed by the supervisors and deposited with
the township clerk to be filed in his office. [B. C. 1905, § 1422; 1883, sub-ch. 2,
ch.

112, § 12; 1885, ch. 128, § 1: R. C. 1899, § 1122.]
Highway, labor and road tax assessed bv town supervisor bat expended by road overAldrich v. Collins, 3 S. 1). 154, 52 N. W.*854.
Right to compel lahor on highway. 74 Am. vSt. Rep. 6f»7.

Beers.

The supervisors shall also place on the land
§ 2007. Highway tax list.
road list the names of all persons against whom a road tax on personal
property only has been assessed, and place in a separate column opposite
the najne of each person on the list the amouut of road tax assessed on
personal property, which amount shall be subject to collection or commutation by labor the same as a land road tax assessed on real estate.
[R. C.
1905, § 1423; 1883, sub-ch. 2, ch. 112, § 13; R. C. 1899, § 1123.]
The supervisors shall
§ 2008. Copy of list to overseers of highways.
direct the township clerk to make a certified copy of each list, after which
the township clerk shall deliver the several copies to the respective overseers
of highways of the several districts in which highway labor is assessed, for
which he shall receive a fee of twenty-five cents for each copy so delivered.
One copy for each overseer shall contain the name of each person against
whom a poll tax has been assessed, the other the land and personal property
road tax.
[R. C. 1905, § 1424; 1883, sub-ch. 2, ch. 112, § 14; R. C. 1895,
§

1124.]

§ 2009. Overseer to add certain names to list. The overseers of highways
add the names of persons omitted from such lists and of new inhabitants,
and they shall be rated in the same proportion to work on the highways
as others are rated bv the supervisors on such list. [R. C. 1905, § 1425; 1883,
sub-ch. 2, ch. 112, § 15; R. C. 1899, § 1125.]
§ 2010. Notice to all persons assessed. Overseers of highways shall give
at least three days' notice to all persons assessed to work on highways and
living within the limits of their respective districts, of the time and place
when and where they are to appear for that purpose, and with what implements; but no person who is a resident of the township shall be required
to work on any highway other than in his own district in which he resides,
but may elect to pay any land road tax in labor in the district in which said
land is situated, and shall be allowed one dollar and fifty cents for himself
and a like amount for the use of his team and wagon or plow. Such labor
If
shall be at the disposition of the overseers of their respective districts.
any person shall have done any road work under the direction of the road
overseer, such person shall be entitled on demand to a receipt from such
overseer, which receipt shall state the value of .such labor and the name of
the person, when the assessment is against personal property, and the description of the land, when the assessment is against real property. Such receipt
shall be received by the county treasurer or road overseer in payment of any
road or bridge tax levied and assessed in that or any succeeding year in
such township against such person or land. If from any cause the amount
stated in such receipt shall exceed the amount of the tax then due, the county
treasurer or the road overseer shall accept and retain such receipt, and shall
give to the owner of such receipt another receipt for the amount of the excess
of the original receipt over and above said tax. Such receipt shall be received
in payment of taxes to the amount stated therein, in the same manner as the
shall
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original receipt.
[R. C. 1905, § 1426; 1883, sub-ch. 2, ch. 112, § 16; 1890,
ch. 42, § 1; R. C. 1899, § 1126.]
§ 2011. Obstructions to be removed by overseers. Road overseers have
power and it is their duty whenever any public highway becomes obstructed
or unsafe from any cause whatever, to call upon any or all persons liable to
poll tax in his district to come forth with such tools or teams as the overseer
may direct, and work upon such highway in removing obstructions or repairing dangerous places, and for all such labor performed under the direction
of the overseers, by any person in excess of the road tax assessed against
him for that year, the road overseer shall give a receipt stating the value
of such labor, and such receipt shall be received in payment of any road tax
due from any person to such district in that or any succeeding year; and
any road overseer who fails to perform his duty as required by law shall
be subject to prosecution therefor by the supervisors of the township, and
upon conviction shall be liable to a fine of not less than five nor more than
fifty dollars.
[R. C. 1905, § 1427; 1883, sub-ch. 2, ch. 112, § 17; R. C. 1895,
§ 1127.]
Persona obstructing road overseers in performance of duty liable to arrest without
warrant, when.

Richardson

v.

Dybcdahl. 14 S.

]).

131, 81 N. VV. 486.

§ 2012. Compensation for labor. Electors to fix rate. In organized townships the electors at the regular annual town meeting each year may by
resolution fix the rate per diem which shall be allowed for work to be done
during each year on the highways in payment of road taxes; but the rate of
such compensation shall not be less than* one 50-100 dollars per day nor more
than two dollars per day for the work of one man or one team of horses
or mules. [1911, ch. 149, § 1.]
§ 2013. Supervisors to fix rate, when. If the electors shall fail to fix the
rate of compensation for road labor as provided in the preceding section,
then the board of supervisors shall fix and determine the rate of compensation
at the first meeting of the board after the annual town meeting; and the
rate so fixed at the annual town meeting or by the supervisors shall not bo

hanged during that fiscal year. [1911, eh. 149. § 2.]
§ 2014. County commissioners to fix rate, when. In counties where road
supervisors are appointed by the board of county commissioners, such board
•

shall annually at the time of appointing the road supervisors, fix the rate of
compensation to be allowed during such year for road work performed in
payment of road taxes the rate so to be fixed not to be less than one 50-100
dollars per day nor more than two dollars per day for one man, or for a
ti ara of horses or mules.
[1911, ch. 149. § 3.]
§ 2015. Minimum rate. In case the rate per day of compensation for road
work shall not have been fixed as herein provided in an organized township,
or in a county where road supervisors' are appointed by the board of county
commissioners, then the rate of compensation in such township or county,
as the case may be, shall be two dollars per day for the work of one man,
and the same amount for one team of horses or mules. [1911, ch. 149, § 4.]
§ 2016. Commutation. In case of commutation of road taxes by payment
in cash, such commutation shall be at the rates fixed as in this act [sections
;

2011-2015] provided.
[1911, ch. 181, § 5.]
§ 2017. Commutation of road labor. Each person liable to work upon the
highways shall work the whole number of days for which he is assessed,
but every such person other than the overseer of highways, may elect to
commute for the same or some part thereof, at the rate of one dollar and
fifty cents per day, in which case such commutation money shall be paid to
the overseer of highways of the district in which the person commuting shall
reside; such overseer shall pay over such commutation money to the county
or township treasurer taking his receipt therefor, stating the district wherefrom received, which receipt shall be filed with the township clerk within
4117
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from the date such commutation money is collected. Such commutation money shall be expended by the township board of supervisors in
improvements upon the roads and bridges in the same district wherein
Overseers of highways when such road tax is paid either in
collected.
moneyor labor, shall write in their list the word." Paid " opposite the name,
tract of land or personal property on which the same is paid.
[R. C. 1905,
thirty days

1428; 1897, ch. 113; R. C. 1899, § 1128.]
§ 2018. Payment of commutation money. Each person intending to comhis assessment or any part thereof shall within two days after he is
notified to appear and work on the highways, pay the commutation money
for the work required of him by such notice, and the commutation shall not
be considered as made until such money is paid. [R. C. 1905, § 1429; 1883,
sub-ch. 2, ch. 112, § 19; R. C. 1899, § 1129.]
§ 2019. Power of overseer to require team or cart. Each overseer of highways has power to require a team or cart, wagon of plow, with a pair of
horses or oxen and a man to manage them, from any person having the
same within his district.
[R. C. 1905, § 1430; 1883, sub-ch. 2, ch. 112, § 20:
R. C. 1899, § 1130.]
§ 2020. Person assessed may procure substitute. Each person assessed to
work on the highways and warned to work may appear in person or by ait
able bodied man as a substitute and the person or substitute so appearing
shall work eight hours in each day, under a penalty of fifteen cents for each
hour such person or substitute is in default, to be imposed as a fine on tinperson assessed.
[R. C. 1905, * 1431; 1883, sub-ch. 2, ch. 112, § 21; 1885.
ch. 128, § 2; R. C. 1899, § 1131.*]
Each person so assessed and duly
§ 2021. Fine for neglect to appear.
notified, who does not commute or who refuses and neglects to appear as
above provided, shall be fined for each day's refusal or neglect the sum of two
dollars. If he was required to furnish a team, carriage or implements, and
refused or neglected so to comply, he shall be fined as follows:
1. For wholly omitting to comply with such requisition, four dollars for
each day.
2. For omitting to furnish a cart, wagon or plow, one dollar for each day.
3. For omitting to furnish a pair of horses or oxen, one dollar and fifty
cents each day.
4. For omitting to furnish a man to manage the team, one dollar and fifty
cents for each day.
[R. C. 1905, § 1432; 1883, sub-ch. 2, ch. 112, § 22; R. C.
1899, § 1132.]
2022.
When
overseer
shall make complaint.
Each overseer of highways
§
within nine days after any person so assessed and notified is guilty of any
refusal or neglect for which a penalty or fine is prescribed in this article,
unless satisfactory excuse is rendered to him for such refusal or neglect, shall
make complaint to one of the justices of the peace of the township or of an
adjoining township. [R. C. 1905, § 1433 1883, sub-ch. 2, ch. 112, § 23 R. C.
1899. § 1133.]
§ 2023. Duty of justice on complaint. The justice to whom such complaint,
is made shall forthwith issue a summons directed to the sheriff or any
constable of the county, requiring him to summon such delinquent to appear
at the time and place specified in the summons, to show cause why he should
not be fined according to law for such refusal or neglect, which summons
shall be served personally.
[R. C. 1905, § 1434; 1883, sub-ch. 2, ch. 112, § 24
R. 0. 1809. § 1134.]
§ 2024. Fine and collection thereof. If upon the return of such summons
no sufficient cause is shown to the contrary, the justice of the peace 9hall
impose a fine as provided in this article for the offense complained of, and
shall for' It with issue an execution under his hand directed to such sheriff
or constable, commanding him to levy such fine and the costs out of the
§

mute for

;

;
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[R. C. 1905, § 1435; 1883, sub-ch.

2,

§§ 2024-2031
shall be

exempt

there-

ch. 112, § 25; R. C. 1899, § 1135.]

The officer to whom such execution is
§ 2025. Pine disposed of, how.
directed shall forthwith collect the moneys therein mentioned. He shall pay
the fine when collected to the justice of the peace who issued the warrant,
who is required to pay the same to the overseer who entered complaint to
be by him expended in improving the roads and bridges in his district. The
costs when collected shall be paid to the persons entitled thereto.
[R. C.
1905, § 1436; 1883, sub-ch. 2, ch. 112, § 26; R. C. 1899, § 1136.]
The acceptance by an overseer
§ 2026. Overseer cannot excuse person.
of any excuse for refusal or neglect shall in no case exempt the person
excused from commuting for or working the whole number of days for which
he is assessed during the year. [R. C. 1905, § 1437; 1883, sub-ch. 2, ch. 112.
§ 27 R. C. 1899, § 1137.]
§ 2027. Compensation of overseers. Each overseer of highways is entitled
to two dollars per day, to be paid out of the fines and commutation money
for each day he is .necessarily employed in the execution of his duties as
overseer. When there are no funds from fines or commutations the supervisors may pay the overseers out of any funds in their hands raised for the
purpose of repairing and making roads and bridges. [R. C. 1905, § 1438;
1883, sub-ch. 2, ch. 112, § 28; R. C. 1899, § 1138.]
Each overseer of highways shall
§ 2028. Overseer to return tax list.
deliver to the township clerk of his township on or before the fifteenth day
of September in each year the list furnished by the supervisors containing
the land and personal property road tax, with his certificate thereon that
all taxes in such list opposite which the word " paid " is not written, are due
and unpaid according to the best of his knowledge and belief. [R. C. 1905.
§ 1439: 1883, sub-ch. 2, ch. 112, § 29; 1887, ch. 158. § 1 R. C. 1899, § 1139.]
§ 2029. Refusal or neglect to deliver tax list. If any overseer refuses or
neglects to deliver such list with his certificate as provided in the last section,
he shall, for each offense, forfeit the sum of five dollars, and also the amount
of tax remaining unpaid, to be recovered by the supervisors of such township
and applied bv them in improving roads and bridges in such township.
[R. C. 1905, § 1440: 1883, sub-ch. 2, ch. 112, § 30; R, C. 1899, § 1140.]
§ 2030. Township clerk to make out delinquent list. The township clerk
of each township shall receive the lists returned by the overseer of highways
pursuant to section 2028 and keep the same on file in his office, and shall
make out and deliver to the county auditor of the county, on or before the
first day in October in each year, a list containing a description of each tract
or parcel of land on which the tax is delinquent, together with the name of
the owner, if known, and if unknown, so state, and the amount of tax due
and remaining unpaid on each, and containing all of the unpaid road taxes
levied upon personal property according to the lists on file in his office, and
shall make his certificate thereon to the effect that the same is a correct list
of delinquent road taxes for the year therein stated, as appears from the
several lists returned by the overseers of highways and on file in his office;
and it is the duty of the county auditor to extend such unpaid taxes upon
the tax lists for th,c current year, to be collected in the same manner as other
taxes. Such road tax, when collected, shall be paid to the township treasurer
of the proper township upon the certificate of the county auditor, and shall
be expended by the supervisors in the construction or repair of roads and
bridges, to be paid by the township treasurer upon the order of the supervisors.
[R. C. 1905. § 1441; 1883, sub-ch. 2, ch. 112, § 31; 1887, ch. 158, § 2;
K. C. 1899. § 1141.]
2031.
Work done prior to August first. It shall be the duty of each
§
overseer of highways to have at least three-fourths of the road labor assessed
in his district worked out or actually expended on the highways previous to
;

;
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the first

day of August

eh. 112, § 32; R. C.

in each year.
1899, § 1142.]

High way8, Bridges

[R. C. 1905, § 1442; 1883, sub-ch. 2,

§ 2032. Report of road overseen. Each overseer of highways shall, on the
Tuesday in October of each year for which he is elected, or appointed,
render to the clerk of the township au account in writing containing:
1. The names of all persons assessed to work on the highways in his

last

district.
2. The names of all those who have actually worked on the highways,
with the number of days they have worked.
3. The names of all those who have been fined and the sums in which
they have been fined.
4. The names of all those who have commuted and the manner in which
the moneys arising from fines and commutations has been expended by him.
5. The amount of all material purchased by him, together with the bills
of all those from whom the material has been purchased.
6. The present condition of all road machinery intrusted to him.
[R. C.
1905. § 1443: 1883, sub-ch. 2. ch. 112, § 33: R, C. 1899, § 1143; 1901, ch. 1 18.]
§ 2033. Overseer to pay over money. Every such overseer shall then and
there pay to the supervisors all unexpended moneys remaining in his hands,
to be applied bv the supervisors on the roads and bridges in the township.
U»rr>. § 1444: 1883. sub-ch. 2. ch. 112. § 34; R. C. 1899, § 1144.]
[R.
§ 2034. Penalty for refusal to render account. If any overseer refuses or
neglects to render such account or if, after rendering the same, he shall refuse
or neglect to pay any balance which may be due from him, he shall for every
such offense, forfeit the sum of five dollars, to be recovered with the balance
of the moneys remaining in his hands, by the supervisors of the township
and applied to the improvement of the mads and bridges in such township.
[R. C. 1905, § 1445; 1883, sub-ch. 2, ch. 112, § 35; R. C. 1899, § 1145.]

C

Article
§ 2035.

by

Powers of

14.

— Roads in

city authorities.

Cities.

The same powers and duties

in

and

chapter conferred and imposed upon township supervisors, are also
conferred and imposed upon the city councils of the several cities throughout
this state, and in addition thereto it shall be the duty of the city council to
appoint some qualified elector of each road district in the city to be overseer
of roads in such district, and the overseers of roads, city clerks or auditors,
justices of the pence and constables of the several cities of the state shall
exercise the same powers and perform the same dunes and be subject to the
same liabilities as are in and by this article conferred and imposed upon the
township overseers, clerks, justices of the peace and constables, and all the
provisions of this article shall be applicable to the several cities in this state
unless otherwise provided for in their several charters, subject, however, to
the reservations made bv law in regard to incorporated cities.
[R. C. 1905.
§ 1446; 1883, sub-ch. 2, ch. 112, § 53; R, C. 1899, § 1146.1
this

Jurisdiction to compel railroad to construct crossing over section line highway, in
incorporated citv. was in citv council and not in county commissioners. Spink Countv
v. Chicago. M. & St. P. P. Co., 28 S. D. 44. 132 X. W. C75. Ann. Cas. 1914a, 1048.
Countv liable for pavmcnt of road warrants issued before passage of act Custer
Countv Bark v. Custer Countv, 18 8. D. 274, 100 X. W. 424.

Article

IS.

— ClRAnns of Hkwways Adjoimko Cities.

how established.

In all places where highways are improved
and graded under the contract system, in a township where land contiguous
limits
of any city or village has been surof
the
and
outside
to, adjoining
veyed into a block or blocks and divided into city or village lots, the person
to whom such contract is awarded shall comply strictly with the ordinances
of such city or village as to roads, streets, grades, space for sidewalks.
§ 2036. Grades,

470
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benns and gutters, where, in the opinion of the township board having
control of the same, the cost of such grading shall be one hundred dollars
or upwards. An estimate, profile and cross section of such desired improvement shall be made by the county surveyor of said county, and the contract
for such improvement shall be let to the lowest responsible bidder not a
member of the said board and the work done under such contract shall not
be accepted or paid for until said surveyor has reported that the said contract
has been substantially complied with provided, that all roads and streets
in city, town or village additions of outlots shall be graded according to the
requirements of such city, town or village ordinance or custom as to space
for sidewalks, berms and gutters.
[R. C. 1905, § 1447 1905, ch. 118.]
;

;

Article

16.

— OnsntrcTixo Hiohway9.

§ 2037. Penalty for obstructing highway. Whoever at any time obstructs
any of the public highways in this staie in any manner, with intent to prevent
the free use thereof by the public, or whoever shall do or cause to be done
any planting or plowing thereon within one rod on either side of the center
line of such highway, shall be subject to a fine of not less than five nor more
than twenty-five dollars, together with the costs of prosecutiou, and on failure
to pay such fine and costs, he may be committed to the county jail, there to
remain until such fine and costs are paid or until discharged according to law;
and it is the duty of the board of supervisors of the several townships in this
state to make complaint and to prosecute or cause to be prosecuted all persons
violating the provisions of this section.
[B. C. 1905, § 1448 ; 1883, sub-ch. 2,
h.

112, § 74; R. C. 1899, § 1147.]
Contributory negligence authorising direction of verdict is shown in action to recover
for injury to buggy striking Btone placed in road by defendant, where it is shown that
plaintiff had laid down reins and permitted young and spirited horse to go unreined.
Ilendrickson v. Swenson, 28 S. D. 323, 133 N. W. 250. 1 N. C. C. A. 590.
Right of private persons to temporarily obstruct highway. 1 Am. St. Rep. 840.
Injunction against obstruction of highway on behalf of private citizens. 52 Am. Rep.
574.

Obstructions upon any part of highway arc nuisances. 38 Am. Rep. 127.
Obstruction of street in violation of police ordinance as ground for private action.
5 L.R.A.(X.S.) 257.
Duty and liability of one who maintains temporary obstruction in street for purpose
of loading or unloading vehicle. 24 L.R.A.(N.S.) 97.
Obstruction in highway preventing access to property except by circuitous route as a
s
special injury entitling owner to maintain action for damages or abate the nuisance,
L.R.A.(XS.) 227; 21 I..R.A. (N.S.) 75.
Docs the fact that one is prevented by an unlawful obstruction from using a highway
cause him a special damage which" will sustain an action by him against the wrongdoer.

28 L.R.A.(X.S.)

1053.

Obstruction or defect in highway as justification for entry on adjoining land which
would otherwise be a trespass. 20~L.R.A.(X.S.) 153.
Effect of encroachment as an abandonment of highway. 2fl L/R.A. 465.
Right of abutting property owner to extend steps into street. 24 L-.R.A. (N.S.) 198.
31
Hitching posts or stepping blocks in public streets as unlawful obstructions.
L.R.A.(N.S.) 853.
Fright of horse from obstructions in highway, right of recovery for. 34 Am. Rep. 630.

Article 17.— Watering Places on Higttways.
§ 2038. Watering troughs. Bounty for. Any person in any city, village
or township in this state who shall construct and maintain a watering trough
beside the highway, which shall be above the ground and made easily
accessible for horses, shall be allowed by the city, village or township, five
dollars out of his highway tax for each year during which he shall maintain
the same.
[R. C. 1905, § 1449; 1883, sub-ch. 2, ch. 112, § 84; R. C. 1899.
§

1148.]

§ 2039. Well or spring. Bounty for. Any person in any city, village or
township who shall construct and maintain a good well or spring beside the
471
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highway, easily accessible, and provided with a suitable pail or bucket, and
keep the same so supplied and in good repair, shall be allowed by the city,
village or township, three dollars out of his highway tax for each year during
which hi- shall furnish the same. [R. C. 1905, § 1450; 1883, sub-ch. 2, ch. 112,
85

U. C. 1899, § 1149.]
Any person upon any
§ 2040. Proceedings to furnish watering places.
in any district or ward desiring to furnish such watering
trough, well or spring, Bhall make application to the aldermen of the city
or supervisors of the township, who shall decide where such trough, well or
spring shall be located, and the number of persons who may receive the
benefits of the last two sections.
[R. C. 1905, § 1451 1883, sub-ch. 2, ch. 112,
§ 86; R. C. 1899, § 1150.]
§

;

highway or road

;

Article

18.

— Ditches for Draining Highways.

Whenever any overseer of highways or road
§ 2041. Proceedings for.
supervisor shall file with the board of supervisors of the township in which
his road district is located, or with the board of county commissioners, as
the case may be, his affidavit stating that a certain road in his district runs
into or through swamp, bog, meadow or other low land, and that it is
necessary or expedient that a ditch should be constructed and maintained
through land belonging to any person, also stating the probable length of
such ditch and the width and depth of the same as near as may be, the point
at which it is to commence, its general course and the point at or near which
it is to terminate, the names of the persons owning the land, if known, and a
description of the land over which such ditch must pass, the board of township supervisors or county commissioners as the case may be, if the right
to construct and maintain such ditch is not voluntarily given by the person
owning the land over which it is to pass, shall cause proceedings to be
instituted in its name under the provisions of the chapter on eminent domain
in the code of civil procedure, to acquire the right to construct and maintain
the same.
[R. C. 1905, § 1452; 1883, sub-ch. 2, ch. 112. § 87; R. C. 1895.
§ 1151.]
Acquisition by municipality of right of way for drain. 65 L.R.A. 273.
Exercise of eminent domain for drains and sewers. 60 L.R.A. 195.

§ 2042. Penalty for injuring ditch. Any person who shall dam up, obstruct,
or in any way injure any ditch so opened, shall be liable to pay to the overseer
of highways of such road district double the damages caused by such injury,
which shall be assessed by the jury or court and shall also be guilty of a misdemeanor, and upon conviction shall be punished by imprisonment for a period
not exceeding three months, or by a fine not exceeding one hundred dollars,
and such damages and fine when collected shall be, by such overseer, expended
on the roads in his district. [R. C. 1905, § 1453; 1883, sub-ch. 2, ch. 112,
§ 92; R. C. 1889, § 1152.]

Article 19.— Cattle- Ways.

Upon application to the board of
§ 2043. Cattle-ways under highways.
county commissioners of any county or the board of township supervisors of
any organized township by any person for permission to construct a cattle-wayunder any public road, it may grant the same upon condition that such way
shall not interfere with the public travel that the grade of the road over
the cattle-way shall not exceed one foot in ten feet and that it shall not
obstruct watering at any running stream. The applicant shall construct the
same at his own expense and be responsible for all damages that may arise
from its construction or from the same not being kept in repair. [1909,
;

;

ch. 138, §1.]

§ 2044. Failure to keep in repair. Tf the person on whose land such cattleis constructed fails to keep the same in repair, it shall be the duty of the

way
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.

road supervisors to make all necessary repairs, and charge the same to the
owner of the land upon which such way is constructed, and, upon his refusal
to pay, the county or township board in which such cattle-way is situated shall
recover the same in an action brought in the name of such board and it shall
be the duty of the state's attorney to prosecute such action, which money,
when collected, shall be expended in improving or repairing the public roads
in the road district where such cattle-way is constructed.
[1909, ch. 138, § 2.]
§ 2045. Board may prescribe regulations. The board granting such application may prescribe such further regulations and specifications in the construction of such ways as it may deem proper, not inconsistent with the provisions
of sections 2043 and 2044.
[1909, ch. 138, § 3.j

Article

— Roads on Line of City or Village.

20.

§ 2046. Roads on lines between township and city. Whenever the supervisors of any township and the trustees or common council of any incorporated village or city shall receive a petition praying for the location of a
road or for the altering or discontinuing of any road on the line between
such village or city, such road shall be laid out, altered or discontinued by
two or more of the supervisors of such township, and a majority of the
common council or trustees of such incorporated city or village. [R. C. 1905,
§ 1454; 1883, sub-ch. 2, ch. 112, § 95; R. C. 1899, § 1153.]
The provisions of this chapter applicable to
§ 2047. Laws applicable.
roads on the line between two townships shall be applicable to roads on the
line between any township and an incorporated city or village.
[R. C. 1905,
§ 1455; 1883, sub-ch. 2, ch. 112, § 97; R. C. 1899, § 1154.]

Article

21.

— RionT op Wat for Highways.

There is hereby granted to the
§ 2048. Right-of-way over Devils Lake.
public, and to each and every county, township, municipal corporation and
political subdivision interested in, or affected or benefited by the provisions
hereof, the consent and permission of the state of North Dakota to construct
and at all times maintain a public highway, c6nsisting either in whole or in
part of grades, fills, embankments or bridges, or any combination thereof,
or otherwise, across, within, under or through the waters of Devils Lake,
extending from the point known as Pelican Point on the northerly bank of
said lake, in a southerly direction by the most feasible and practical route
to the southerly bank of said lake. All acts heretofore performed in the construction or partial construction or maintenance of a highway between the
points designated in this section by grades, fills, embankments or otherwise,
are hereby ratified, approved and "confirmed.
[R. C. 1905, § 1456 1903, ch.
141.]
right of way is hereby
§ 2049. Right of way across military grounds.
granted for the laying out of a public highway across the military encampment
grounds at Rock Island, Ramsey county, from north to south, upon a route
to be determined by the proper authorities of Ramsey county, subject to the
approval of the governor. [R. C. 1905, § 1457 1901, ch. 134.]
§ 2060. Right-of-way over Des Lacs Lake. There is hereby granted to the
public, and to each and every municipal corporation and political subdivision
interested in, affected or benefited by the provisions hereof, the consent and
permission of the state of North Dakota to construct and at all times maintain a public highway, consisting either in whole or in part of grades, fills,
embankments or bridges, or any combination thereof, or otherwise, across,
within, under and through the waters of Des Lacs Lake, on or as near as
feasible and practicable to the township line between township one hundred
sixty-one and township one hundred sixty-two in Ward county, North Dakota
provided, that said construction does not block or interfere with the naviga
;

A

;
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on said lake and provided, that plans for said bridge are approved by the
department of war of the government of the United States. (R. C. 1905,
tion
§

;

1458

;

1905, ch. 57.]

Article 22.—

Law

of the Road.

Whenever persons shall meet on any
§ 2051. Vehicles turn to the right.
bridge or road, traveling with carriages, wagons, sleds, bicycles, or other
vehicles, each shall pass to the right of the middle of the traveled part of
such bridge or road so that the respective carriages, or other vehicles aforesaid,
may pass each other without interference. [R. C. 1905, § 1459; R. C. 1895,
§ 1155.)
Rights of travelers in highway and the presumption of negligence from being on the
wrong side thereof. 4S Am. St. Rep. 366.
1 lie law of the road. 73 Am. Dec. 404; 13 Ara. Rep. 135.
When contributory negligence bars a recovery for injuries suffered. 47 Am. Rep. 744.
Driving on wrong side of defective highway as contributory negligence. 13 L'RA,
<N.S.) 12(17.
Viotation of law of the road by person injured on defective street

21 L.R.A.(N.S.)

668.

Knlc of the road governing vehicles proceeding in the same direction.

41 L.R.A.

(N.S.) 337.
Rule of the road governing vehicles proceeding in opposite directions.
(N.S.) 332.
Hule of the road governing vehicles at intersection of streets and when
cross fctrcet. 41 L.R.A.(N.S.) 336.
Law of the road as applied to bicyclists. 47 L.R.A. 203.
Rule of the road as affecting street cars and vehicles meeting or passing.
(N.S.I 1188.
Violation of ordinance against fast or reckless driving as ground for private
L.R.A.(N\S.) 254.

41

L.R.A.

turning a

42 L.R.A.
action.

5

§ 2052. Penalty for violation of last section. Every person violating the
provisions of the preceding section shall for each offense forfeit a sum not
exceeding twenty-five dollars, and shall also be liable to the party injured
for all damages sustained thereby. [R. C. 1905, § 1460 R. C. 1899, § 1156.]
§ 2053. Drunken drivers. No person owning or having the direction or
control of any coach or other vehicle running or traveling upon any road in
this state for the conveyance of passengers shall employ or continue in his
employment any person to drive such coach or other vehicle who is addicted
to drunkenness or to the excessive use of intoxicating liquors and if any person shall violate the provisions of this section, he shall forfeit and pay a sum
of uot less than ten nor more than fifty dollars, and shall be liable for all
damages sustained thereby. [R. C. 1905, § 1461; R. C. 1899, § 1157.]
§ 2054. Unlawful not to hitch passenger teams. It shall be unlawful for
the driver of any carriage or other vehicle used for the conveyance of passengers to leave the horses attached thereto while any passenger remains in
or upon the same, without making such horses fast with a sufficient halter,
rope or chain, or without some suitable person to take charge or guidance of
them so as to prevent their running; and if any person shall violate the
provisions of this section, he and his employer shall each forfeit and pay
a sum not exceeding twenty dollars; but no prosecution shall be commenced
therefor after the expiration of three mouths from the time of committing the
offense.
[R. C. 1905, § 1462; R. C. 1899, § 1158.]
;

;

Negligence in leaving horse unhitched in highway.

10 L,R,A.(N.S.)

845; 20 L.R.A.

(NJS.) 958.

Violation of ordinance as to unfastened and unguarded animals on street as ground for
private action. 5 L.R.A.( N.S.I 255.
Warranty of horse or vehicle kept for hire. 19 L.R.A. 283.

Liability of owner. The owner of each,
§ 2054a. Passenger conveyance.
carriage or other vehicle running or traveling upon any road or public highway for the conveyance of passengers for hire shall be liable jointly and
severally with the driver of such vehicle to the party injured, in all cases,
474

Digitized by

Google

and

Ferries.

POLITICAL CODE.

§§ L>054a-2061

for all damages done by such driver while in the employment of such owner
in driving such carriage, or other vehicle, to any person, whether the act
occasioning such injury or damage was willful, negligent or otherwise. [B. C.
1905, § 1463; R. C. 1899, § 1159.]
Duty of livery -stable keeper aa to character of horse. 25 L.RJMX.S.) 372.

Who is responsible for acts of driver furnisl^-l wit); a hired vehicle. Ill L.R.A. (N.S.)
1122; 16 L.R.A.IN.S.) 816; 35 L.R.A.(X.S.) 33; 3S I.II.A. (N.S.) .>r3.
Liability of hirer for injury to horse while being used for a purpose other than that
for which it was hired. 26 L.RJL 366; &3 L.R.A.(N.S.) 1106.
(

Abticle 23.— Bridge Penalties.
It shall be the duty of the county commissioners of each county of the state to cause notices to be posted at each end
of all bridges in their respective counties, where the span of such bridge js
fifty feet or more, stating the number of cattle, horses or other animals that
mav be driven onto or across such bridge at any one time. [R. C. 1905, § 1464
1883. sub-ch. 2, eh. 112. § 77; R. C. 1899, § 1160.1
Nonobaervance of jmMic regulations hv one using bridge as affecting recovery of
damages caused by obstruction or defect therein. 42 L.R.A. (N.S.) 1035.
§ 2053. Driving cattle on bridges. Any person driving or having charge
of any drove of cattle, horses or other animals who shall drive or permit more

§ 2055. Notices

on bridges.

of such animals to enter upon or cross such bridge at any one time than is
specified in such notice, shall be deemed guilty of a misdemeanor, and upon
i onviction
shall be fined in a sum not exceeding one hundred dollars nor less
than ten dollars. [R. C. 1905, § 1405; 1883, sub-ch. 2, ch. 112, § 78; R. C. 1899.
§ 1161.]
§ 2057. Penalty for driving across bridge faster than a walk. Whoever
drives or rides upon any bridge, belonging to any incorporated bridge company or any bridge which has been or may be erected by any county or townupon any bridge which has been or may be erected by any individual,
and upon which the notice hereinafter prescribed is conspicuously displayed,
faster than a walk shall forfeit and pay for the use and benefit of the county
wherein such bridge is located in whole or in part, as a penalty therefor, a
sum not less than five nor more than ten dollars for each offense. [R. C. 1905.
§ 146 ): 1883, sub-ch. 2, ch. 112. § 79 R. C. 1899. § 1162.]
§ 2058. Proceedings on complaint. Upon complaint made to any justice
of the peace in any county where such bridge is located in whole or in part,
that any such offense has been committed, such justice shall issue his warrant
in the usual manner, requiring the officer to whom it is directed forthwith to
arrest the accused and bring him before such justice or some other justice
of the county, to be dealt with according to law. [R. C. 1905, § 1467; 1883.
sub-ch. 2, ch. 112, § 80; R. C. 1899, § 1163.]
§ 2059. Judgment on conviction. In all cases of conviction under the provisions of the foregoing sections the justice shall enter judgment for the fine
and costs against the defendant, and may commit him until the judgment is
satisfied, or issue execution upon the judgment to the use of the county.
[R. C. 1905, § 1468; 1883, sub-ch. 2, ch. 112, § 81 R. C. 1899, § 1164.]
§ 20f0. Pine imposed only when notice is posted. No fine shall be imposed
under the provisions of this article unless there was at each end of such bridge
at the time when such offense was committed, a conspicuous sign board upon
which was printed the following: " Ten dollars fine for riding or driving
on this bridge faster than a walk," or words importing substantially the same
meaning. [R. C. 1905, § 1469 1883, sub-ch. 2, ch. 112, § 82 R. C. 1899, § 1165.]
§ 2031. Penalty for running toll^ate. When any bridge or ferry company
or individual is authorized by law to collect toll for the crossing of any bridge
or ferry belonging to such company or individual, any person who willfully
runs the tollgate of such company or individual and passes over such bridge
or ferry with the intention of avoiding the payment of the toll prescribed by
ship, or

;

;

;

;
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law, or who refuses to pay such toll when lawfully requested so to do, shall
and pay for the use and benefit of the county wherein such bridge
or ferry is located a fine of five dollars for each offense, which fine shall be
prosecuted for and collected, together with the costs of prosecution in the
manner prescribed in the preceding section. [B. C. 1905, § 1470; 1883, sub-ch.
2, ch. 112, § 83; R. C. 1899. § 1166.]
forfeit

Article

24.

— Ferries.

§ 2062. Ferries unlawful without lease. Must be two miles apart. It shall
be unlawful for any person to establish, maintain or run upon any waters
within the state any ferry upon which to convey, carry or transport any person
or property for hire or reward, without first having obtained a license therefor
as hereinafter provided, and where but one bank or shore is in this state,
the board of county commissioners of the proper county have the same authority, and this law applies with like effect, as if the entire stream was within
this state, so far as the banks and waters actually within it are concerned, and
when any ferry lease has been granted no other lease shall be granted within
a distance of two miles thereof across the same stream. Any person violating
any of the provisions of this section shall for each offense forfeit and pay to
the proper county not less than five nor more than one hundred dollars with
costs to be recovered in an action in the name of the state. [R. C. 1905, § 1471
R. C. 1899, § 1167.]
No right to operate without license. Evans v. Hughes County, 3 S. D. 580, 54 N. W.
603: Patterson v. Wollmann, 5 N. D. 60S, 67 X. W. 1040, 33 L.R.A. 536.
The law is constitutional. Evans v. Hughes County, 6 D. 102. 50 X. W. 720.
The license is exclusive for a distance of 2 miles on either side. Nixon v. Reid, 8
B. D. 507, 67 N. W. 57, 32 L.R.A. 315, Patterson v. Wollmann, 5 X. D. 608, 67 X. W.
1040, 33 L.R.A. 536.

Law not unconstitutional because giving special privileges. Patterson v. Wollmann, 5
N. D. 608, 67 X. W. 1040, 33 L.R.A. 536.
Establishment, regulation and protection of ferries. 59 L.R.A. 513.
What amounts to interference with ferry franchise. 30 L.R.A.(Xi5.) 462.
Bridge as disturbance of ferry franchise. 1 B. R. C. 341.
§ 2063. Duties of commissioners to grant ferry licenses. The board of county
commissioners of the county to whom application shall be made for a ferry
in the manner hereinafter provided, is hereby authorized, and it shall be its
duty, to grant a lease of such ferry for a term not exceeding fifteen years, to
such person or persons as shall bid and secure the payment of the highest
amount of rent for the same, such lease to be executed by the board of county
commissioners as lessors, and such bidder as lessee and such board shall be
empowered to extend to such person the lease so granted to any person putting
in a steam ferry, at the same rate as previously paid
provided, that such
extended time shall not exceed fifteen years from the time of the granting of
the first lease and when in the opinion of the board of county commissioners,
of the county wherein such lease is granted, the rates fixed by law for crossing
such ferry are too high, it shall have the right to fix such rates as in its
judgment may seem just; provided, that upon the petition of fifty or more
persons owning taxable property and residing in said county, the county commissioners shall survey, lay out and keep in repair a public highway to and
from said ferry; provided, further, that the mayor and city council of any
incorporated city, and the board of trustees of any incorporated town or
village in the state of North Dakota, within whose corporate limits the landing
of any ferry shall be situated, shall have the sole authority to grant a lease
of such ferry and the right to fix the rates for crossing such ferry, and upon
the firanling thereof such city, town or village shall lay out and keep in
repair a public highway and approach to and from such ferry.
[R. C. 1905,
;

;

;

§

1

472:

1?!)9. ch.

Wh<n Ul
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90; R. 0. 1899,
propi-rlv
20.;,

76 X.

§

tendered

W.

1168; 1901, ch. 96,
it
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equivalent to "highest bidder."
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license to one who does not secure rent or execute lease.
S. D. 206, 76 N. W. 924.
State grant of franchises for ferries over interstate streams. 27

§§ 2063-2068
Wilson

v.

Gaoler, 11

Am. St. Rep. 555.
§ 2064. Bates of ferriage. The rates for crossing the Missouri River on
ferries shall not exceed the following
For two horses, mules or oxen and wagon, with or without load, one dollar.
For each additional pair of horses, mules or oxen, thirty cents.
For each two horses or mules and buggy, seventy-five cents.
For each one horse or mule with buggy and driver, fifty cents.
For each horse or mule led, twenty -five cents.
For loose cattle per head, fifteen cents.
For sheep and swine per head, ten cents.
For each one hundred pounds of freight or merchandise unloaded, ten cents.
For each thousand feet of lumber unloaded, one dollar.
Each ferryman is required to keep a schedule of his legal rates posted up
in a convenient place at or near his ferry in easy view of the passing public.
[R. C. 1905, § 1473; R. C. 1899, § 1169.]
Legislative regulation of ferry rates. 33 L.R.A. 180.
of judiciary to fix ferry rates to be charged. 8 L.R.A.(N.8.) 529.
Business of ferries affected with a public interest subjecting them to regulation and
control as to rates or prices. 6 L.R.A. (N.S.) 835.
Right to take tolls without franchise. 37 L.R.A. 712.

Power

§ 2065. Ferries in unorganized counties. The secretary of state is authorized upon application to grant a lease of any ferry in any unorganized county
for the like period and under the provisions of this chapter in every respect
which are applicable thereto. The money received therefor shall be by him
paid into the state treasury. All licenses granted by the secretary of state
under this section shall terminate upon the organization of the county in
which the same or any part thereof lies, and it shall thereafter be subject
to the provisions of law relating to organized counties.
[R. C. 1905, § 1474
R. C. 1899, § 1170.]
Each person obtaining a lease to run a ferry
§ 2066. Safety of ferry boats.
as aforesaid shall provide and keep in good repair a good and sufficient boat
for the safe conveyance of persons or property, and when the river or creek
over which the ferry is run is passable, shall, with a sufficient number of hands
to work and manage the boat from sunrise to sunset and with reasonable care

and promptness, convey across such ferry all persons and property presented
for transportation across the same.
If any lessee as aforesaid shall fail or
neglect to perform all or any of the duties enjoined upon him by this and the
preceding section or shall demand or receive a higher rate than is allowed in
section 2064, the lessee so offending shall for each offense forfeit and pay the
sum of ten dollars. [R. C. 1905, § 1475; R. C. 1899, § 1171.]
.Duties and liabilities of keepers of ferries. 87 Am. Dec. 720.
Ferryman as common carrier. 68 L.R.A. 153.
Employer's nonliability for torts of independent contractor in operation of

ferries.

65

L.R.A. 654.

§ 2067. Penalty for unlawful ferry. If any person shall keep a ferry in
any of the organized counties of this state without a lease from the board of
county commissioners as aforesaid, the owner or person so offending shall
forfeit and pay a sum of not less than fifty nor more than five hundred dollars
for each year or fractional part of a year such person shall keep such ferry,
to be recovered in a civil action in the name of the state. [R. C. 1905, § 1476
R. C. 1899, § 1172.]
§ 2068. Money from ferry leases to go to school fund. All moneys received
by the board of county commissioners upon leases granted for ferries as aforesaid, shall within thirty days after the receipt thereof, be paid to the county
treasurer for the use of the public schools of the county, and the same shall
bp apportioned among the several districts of the county in like manner as
other school funds are now by law apportioned; provided, that all moneys
reeeived by the mayor and citv council of any incorporated city, or by the
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board of trustees of any incorporated town or village, in this state, for the
leasing of any ferry whose landing shall be within the corporate limits of such
city, town or village, shall immediately upon the receipt of the same, be
turned over to the treasurer of such city, town or village, to be by him
deposited in the general fund and paid out in like manner as other moneys are
paid out of said general fund for the use of said city, town or village. [R. C.
1905, § 1477; R. C. 1899, § 1173; 1901, ch. 96, § 2.]
§ 2060. Temporary ferries. Nothing in this article shall prevent any person
from ferrying persons and property across any small stream in time of high
water, when in the opinion of the board sueh stream is too small to justify a
regular ferry. [R. C. 1905, § 1478; R. C. 1899, § 1174.]
§ 2070. Forfeiture for not maintaining ferry. All persons, who have heretofore received either a permit, lease, grant or charter in any form, either
from the legislative assembly or any tribunal or board, for the keeping of a
ferry of any kind, who shall neglect or fail during the period of one month at
any one time, to keep their ferry in operation for the safe transportation of
persons and property over the same according to law, shall forfeit all 1,h«
ferry rights, franchises and privileges, and all right, title or claim to the same,
granted by or under this law, or any former act as aforesaid and upon dinproof being made to the board of county commissioners of the proper county,
of such failure or neglect, the board is authorized and empowered to deehuv
sueh forfeiture absolute, and thereupon and thereafter all the rights, franchises and privileges, granted by or under this article, or any other law, shall
cease and be of no more force or effect. [R. C. 1905, § 1479 R. C. 1839, § 1175.
;

1

;

CHAPTER

32.

STATE PARKS — ISLANDS IN MISSOURI RIVER.
-

§ 2071. Dedication for public park. The island situated in the Missouri
River immediately south of the city of Williston, in this state, and all islands
that may appear in said river within five miles of said city of Williston in the
state of North Dakota, shall be a public patk, and shall remain dedicated to the
people of the state under such restrictions as may be provided by law. [1913,
ch. 216.]

CHAPTER

33.

TERMINAL ELEVATORS.
§ 2072. State terminal elevator fund created. There shall be levied upon each
dollar of assessed valuation of all taxable property within this state, for the
year of 1914 and the year 1915 and the year 1916, and to be paid during said
years, one-eighth of one mill on every dollar; and all such revenue as may be
collected under sueh levy shall be covered into a special fund to be known
as the " state terminal elevator fund," which shall be used for the following
and no other purpose, viz.: For the erection, purchase, leasing, equipment,
maintenance and operation of a terminal elevator system or systems in the
state of Minnesota, or in the state of Wisconsin, or in both said states, and
for the operation of the same.
[1913, ch. 279, § 1.]
§ 2073. Board of control to submit plans and specifications. It shall be the
duty of the board of conuol, in addition to all other duties imposed upon them
by law, to investigate the matter of the location of such elevators and costs
of buildings and sites, and to submit plans and specifications of buildings and
equipment, machinery and methods and rules of operation of the same to the
1915 legislative assembly of this state, it being the duty of the board of control
under this act [sections 2072, 2073J to devise methods of operation and submit
plans and specifications covering in detail the establishment of a terminal
elevator system in tiie states mentioned herein, with recommendations as to
the most favorable location, and estimates of the cost of such system or systems.
[1913, ch. 279, § 2.J
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CHAPTER

§

207*

34.

revenue and taxation.
Ahticlh

1.

Definitions of Terms,

2.

Taxable Property,

3.

Exemptions, §§ 2078, 2079.
Nonpartisan Tax Commission, §§ 2080-2092.
Manner of Listing Property, §§ 2093-2132.
Boards of Equalization, §§ 2133-2143.
Assessment of Express and Other Companies, §§ 2144-2147.
Rate of Taxation and Levy, §§ 2148-2154.
The County Treasuher and His Duties, §§ 2155-2163.
Tax Paid by Mistake, § 2104.
Delinquency, Penalty and Lif.n of Taxes, Distress and Salk>

4.
6.
G.
7.

8.
9.

10.

11.
12.

13.

§ 2074.
§§ 2075-2077.

§§ 2105-2188.
§§ 2189-2205.
§§ 2200-2214.

Tax Sale,
Tax Deed,

14.

Abbreviations in Descriptions and Proceedings in Case of False
Lists and Returns, §§ 2215-2224.

15.

Assessment and Tax Levy in Unorganized Counties,

16.

Taxino Live Stock of Nonresident Owners, § 2227.
Legalizing Irregularities in Assessments and Levies, §§ 2228-

§§

2225,

2226.
17.

2231.

27.

Validating Assessments Since 1889, §§ 2232-2237.
Validating Future Assessments and Tax Levies, §§ 2238-2241.
Assessment of Railroad Property, §§ 2242-2246.
Assessment and Taxation of Public Utilities, §§ 2247-2252.
Taxation of Bankrupt' Stocks, §§ 2253-2255.
Taxation of Grain, §§ 2250-2259.
County Commissioners to Levy Taxes in Certain Cases, § 22G0.
Gopher Tax, §§ 2201, 2262.
Taxation for Promotion of Diversified Farming, §§ 2263-2265.
Appropriations by Counties to Prevent Spread of Tuberculosis,

28.

Adjustment of Delinquent Taxes Due the State from Counties,

29.

Refunding of Outstanding Bonded and Other Indebtedness of

18.
19.

20.

21.
22.
23.

24.
25.
26.

§§ 2200-2208.

§§ 2209-2275.

30.
31.

82.

33.
34.

tub State, §§ 2276-2280.
Tax for Bonded Indebtedness and Sinking Fund, §§ 2281-2284.
State Revenue Bonds, §§ 2285-2290.
Providing for Assessment, Levy and Collection of Taxes Where
Taxable Property for any Reason Escaped Taxation for the
Yeab 1889 and Prior Years, §§ 2291-2304.
Protection of Public Credit, § 2305.
Property Sold to State or County for Taxes, §§ 2306-2346.
Article

1.

— Definitions of Terms.

§ 2074. Definitions of terms used. The terms used in this chapter are
defined as follows: The word " money " or " moneys " means gold and silver
(>in, treasury notes, bank notes, and every deposit which any person owning
the same or holding in trust and residing in this state is entitled to withdraw
as money or on demand; the term " credits " means and includes every claim
•ind demand for money or other valuable things, and every annuity or sum of
money receivable at stated periods, due or to become due, and all claims and
*
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demands secured by deeds, or mortgages due or to become due; the terms
" tract " or " lot " and " piece or parcel of real property," and " piece or
parcel of land," means any contiguous quantity of land in the possession,
owned by, or recorded as the property of the same claimant, person or company; every word importing the singular number only may be extended to
and embrace the plural number; and every word importing the plural may
be applied and limited to the singular number and every word importing the
masculine gender only may be extended and applied to females as well as
males; the word " oath " means oath or affirmation; and the word " swear "
means to swear or affirm; the words " town " or " district " mean township,
village, city or ward, as the case may be the term
true and full value
means the usual selling price at the place where the property to which the
term is applied shall be at the time of the assessment, being the price which
could be obtained therefor at private sale, and not at a forced public auction
sale.
The term " person " includes a firm, company or corporation. [R. C.
;

'

' 4

;

1905, § 1480; 1897, ch. 126, § 1 R. C. 1899, § 1176.]
" Contiguous " as used in statute means land which touches on sides. Griffin .
Denison Land Co., 18 N. D. 24C, 119 X. W. 1041.
Corporation is liable in action at law for deceit to same extent as is natural person.
Gunderson v. Havana-Clyde Min. Co., 22 N. D. 329, 133 N. W. 554.
;

Article

2.

Taxable Property.

§ 2075. Property subject to taxation. All real and personal property in
and all personal property of persons or of corporations residing or
doing business therein, and the property of corporations residing or doing
business therein, and the property of corporations now existing or hereafter
created, and the property of all banks or banking companies now existing
or hereafter created, except such as is hereinafter expressly excepted, is
subject to taxation, and such property, or the value thereof, shall be entered
in the list of taxable property for that purpose, in the manner prescribed by
this chapter.
[R. C. 1905, § 1481 1897, ch. 126, § 2 R. C. 1899, § 1177.]
Purposes for which power of taxation may be exercised. 2 Am. St. Rep. 94; 8 Am. St.
this state,

;

;

Rep. 506; 16

Am.

St. Rep. 305.

Classification of property tor the purposes of taxation. 62 Am. St. Rep. 175.
Is property for which no method of taxation is prescribed subject to taxation under a
statute declaring that all property not exempt shall be taxed " in the manner provided
by this act." 28 L.R.A.(X.S.) 251.

§ 2076. Real property defined. Real property, for the purpose of taxation,
includes the land itself, whether laid out in town lots or otherwise, and, except
as otherwise provided, all buildings, structures and improvements (except
plowing and trees thereon) and all rights and privileges thereto belonging
or in any wise -appertaining, and all mines, minerals, quarries in and under
the same.
[R. C. 1905, § 1482: 1897, ch. 126, § 3; R. C. 1899, § 1178.]

What constitutes real estate for purposes of taxation. 15 L.R.A. 297.
Taxation of property of private water companies. 60 L.R.A. 850.

§ "2077. Personal property denned. Personal property includes all goods,
chattels, moneys, credits and effects wheresoever they may be; all ships,
boats and vessels, whether at home or abroad, and all capital invested therein
all moneys at interest, whether within or without the state, due the person
to be taxed, and all other debts due such persons; all public stocks and
securities; all stock in turnpikes, railroads, canals and other corporations,
except national banks out of the state, owned by the inhabitants of this
state ; all personal estate of moneyed corporations, whether the owner thereof
resides in or out of the state, and the income of any annuity, unless the
capital of such annuity be taxed within the state; all shares of stock in any
bank organized, or that may be organized, under any law of the United States
or of this state ; and all improvements made by persons upon lands, held by
them under the laws of the United States, and all such improvements upon
land, the title to which is still vested in any railway company, and which
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not used exclusively for railroad purposes, and the improvements of any
other corporation whose property is not subject to the same mode and rule
of taxation as other property.
[R. C. 1905, § 1483; 1897, ch. 126, § 4; R. C.
1899, §1179.]
Personal property issued to Indians who have taken lands allotted to them by United
is

States

is taxable.
United States v. Riekcrt, 100 Fed. 1.
Taxation of end'tv 74 Am. Dec. 93.
Option as taxable credit. 10 L.R.A.(N.S.) 1061; 34 L.R.A.(N.S.) 1221.
Outstanding accounts as «' property " or " credits " subject to taxation.

29 L.R.A.

(N.S.) 60.

Shares of stock in building and loan association as " credits " within taxing statute.
38 L.K.A.(X.S.) 137.

Amount due under contract for the purchase of land, not evidenced by note or purchase-money mortgage, as a credit subject to taxation. 17 L.R.A.(N.S. ) 1220.
Taxation of patent rights and patented articles. 37 Am. St. Rep. 747.
Exemption of copyrights from taxation. 57 L.R.A. 57; 58 L.R.A. 564.
Trademark as a subject of taxation. 21 L.R.A. (N.S.) 30.
Exemption of goodwill of business from taxation. 58 L.R.A. 566.
Exemption of property right in intellectual productions from taxation. 51 L.R.A. 381.
Assessment and taxation of pew. 22 L.R.A. 215.
Privilege or license to sell intoxicating liquors as subject of taxation.
37 L.R.A.(N.S.)
455.

Deposit by insurance company as subject of taxation. 36 L.R.A.(N.S.) 226.
Interest of one other than the owner of the soil in growing trees or timber, or their
products, as separate subject of taxation. 17 L.R.A.(N.S.) 693.
Interest of one other than the owner of the soil in mineral tn »itu as independent
sub ect of taxation. 17 L.R.A.fX.S.) 683.
Implied exemption from taxation of state or municipal bonds. 7 I,.R.A.(N.8.) 663.
Taxation of United States bonds as part of capital stock of corporation. 57 L.R.A.
57; 58 L.R.A. 568.

Article 3.— Exemptions.
§.2078. Property exempt from taxation. All property described in this
section to the extent herein limited shall be exempt from taxation, that is
to say
1. All public school houses, academies, colleges, institutions of learning, with
the books and furniture therein, and the grounds attached to such buildings
necessary for their proper occupancy, use and enjoyment, not to exceed forty
acres in area, and not leased or otherwise used with a view to profits; also
all houses used exclusively for public worship and the lots and part of lots upon
which such houses are erected.
2. All land used exclusively for burying grounds or cemeteries.
3. All property, whether real or personal, belonging exclusively to the state
or to the United States.
4. All buildings belonging to the counties, used in holding courts, for jails, for
county offices, with the ground, not exceeding in any county ten acres, on which
buildings are erected.
5. All land, houses and other buildings belonging to any county, township
or town, used exclusively for the accommodation or support of the poor.
6. All buildings and contents thereof, belonging to institutions of public
charity, including public hospitals under the control of religious or charitable
societies, used wholly or in part for public charity, together with the land
actually occupied by such institution, not leased or otherwise used with
a view to profit and all moneys and credit appropriated solely to sustaining
and belonging exclusively to such institutions also all dormitories and boarding halls, including the land upon which they are situated, owned and managed by a religious corporation for educational and charitable purposes for
the use of students in attendance upon the state educational institutions;
provided, that such dormitories and boarding halls be not managed or used
for the purpose of making a profit over and above the costs of maintenance and
operation.
7. All properties belonging to counties and to municipal corporations that
are used for public purposes.
;

;

31
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Personal property of each individual subject to taxation to the amount of

fifty dollars.

real property owned by charitable associations known
as posts, lodges, chapters, councils, commanderies, consistories, and like organizations and associations not organized for profit, grand or subordinate, and
used by thein for places of meeting, and to conduct their business and ceremonies; provided, however, that such property is used exclusively for such
charitable purposes, provided, further, all personal and real property owned
by auy fraternity, sorority or organization of college students.
10. The real and personal property of any agricultural fair association, duly
incorporated for the exclusive purpose of holding agricultural fairs, and is
not conducted for profit to any of its members. [1913. ch. 280; 1911, ch. 290;
S. C. 1905, § 1 184; 1897. ch. 12G, § 5 R. C. 1899, § 1180: 1901, ch. 152.1
Tax levied upon exempt property is void. Mclknry v. Britt, 9 N. D. 68, 81 N. W. 65.
9.

The personal and

;

Question as to exemption from taxation as Federal question. 62 L.R.A. 537.
Liability to local a.s»f>?ments for benefits, of property exempt from general taxation.
18 L.R.A. (X.S. 451; 32 L.R.A. X.S. 303.
Power of state legislature to exempt from taxation. 19 L.R.A. 77.
Municipal power to exempt from taxation. 15 L.R.A. S60; 29 L.R.A. (X.S.) 133.
Power of municipality to exempt rural lands within corporate limit* from taxation.
84 L.K.A. 200.
Exemption of patent rights from taxation. 39 L.R.A. 792; 57 L.R.A. 57; 58 L.R.A.
)

(

)

564.
1.

Exemption of library from taxation when not expressly included

Statute.

24 L.R.A. (N.S.)

in the

exemption

1205.

Exemption of property used for private school from taxation. 21 L.R.A. (N.S.) 164.
S-5. Lands granted to the N. P. ft. Co. not suh Vet to local taxation while United State*
holds legal title as security for payment of cost of survey.
Northern Pac. R, Co. v.
Rockne. 115 U. S. COO, 29 L.ed. 477, 6 St. R. 201.
Exemption from taxation of lands owned by governmental bodies or in which they have

an

interest.

132 Am. St. Rep. 291.

Taxation of public property, whpn not subject to. 33 Am. St. Rep. 406.
Property leased by public as subject of taxation. 35 L.R.A. (X.S.) 167.
Property granted or sold with reservation of title or lien in favor of public,
Of taxation.

35

LHA.INA)

M subject

669.

Property held by municipal corporation in trust as subject of taxation.

34 L.R.A.

|N.S.) 143.

Property leased by municipality as subject of taxation. 35 L.R.A. f N.S.) 167.
Exemption of municipal light pVnt from taxation. 16 L.R.A. (X.S.) 867.
Taxation of waterworks owned by municipality. 60 L.R.A. 851.
Taxation of water company belonging to municipality. 1 L.R.A. (N.S. ) 766.
Exemption from state taxation of paper given for interest on obligations of Federal
government. 5 L.R.A. (X.S.) 60S.
6. Real estate used for public charity, but not owned by an " Institution," not exempt.
Engstnd v. Grand Forks County. 10 N.TJ. r>4. P4 X. W. 577.
Building owned by charitable institution and rented in part for store is not exempt
from taxation, although the rent is used for charitable purposes. State ex rel. Hayes v.
Board of Equalization. 16 S. D. 211. 02 X. \Y. 1f».
What exempt (mm taxation as charitable institutions. 3S Am. Rep. 300.
Right of charitable, educational, or religions institution to exemption from taxation a>»
17 L.R.A. (X.S.) 733.
affected by the geographical field of operation.
26 L.R.A. (N.S.) 707.
9. Exemption of property of patriotic societies from taxation.
Fraternal benefit society as a benevolent or charitable association within exemption
statutes.

7 L.R.A. (X.S.) 380.

Efffot of fnct that property otherwise exempt from taxation is devoted to purposes of
a particular society. 16 L.RA.(N.S.) 829: 26 L.R.A. (X.S.) 696.
Former taxes void.
§ 2079. Religious property exempt from taxation.
Property used exclusively for religious purposes is exempt from taxation as
hereinafter provided. All real property, not exceeding one acre in extent,
owned by any religious corporation or organization, upon which there is a
building used for the religious services of such organization, or upon which
there is a dwelling and usual outbuildings, intended and ordinarily used for
the residence of the bishop, priest, rector or other minister in charge of such
services, shall be deemed to be property used exclusively for religious services.
»nd exempt from taxation, whether such real property consist of one tract
or more. All taxes heretofore aaseased or levied on any such real property,
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while the same was so used for religious purposes, are void and of no effect,
and must be cancelled. All personal property of any religious corporation
or organization used for religious purposes is exempt from taxation.
[11. C.
1905, § 1485; 1901, ch. 160.]
Effect of using property of a religious, charitable, or educational institution in secular
business or for revenue, upon it8 right to exemption from taxation. 19 L.H.A. 289.
Liability of property of n-Ugious society to local assessment.
35 L.R.A. 38,
Exemption of parish house from taxation. 27 L.R.A. (N.S.) 910.
Exemption of parsonage from taxation. 39 L.R.A.1N.S.) 437.

Article 4.— Non-Pautisan Tax Commission.
Creation of. There is hereby created a state
§ 2080. Tax commission.
board to be designated and known as the tax commission. [1911, ch. 303. § l.j
Term of office denned. Said tax coin mission
§ 2081. Appointment of.
shall be composed of three commissioners, who shall be appointed by the

governor by and with the advice and consent of the senate. Of such three
persons, one shall be appointed and designated to serve for a term ending on
the first Monday in May, 1915, one for a term ending on the first Monday
in May, 1917, and one for a term ending on the first Monday in May, 15)19,
each of said terms to begin upon the qualification of the person appointed
therefor. Upon the expiration of the terms of the three commissioners first
to be appointed as aforesaid, each successive commissioner shall be appointed
and hold his office for the term of six years, except in case of a vacancy as
hereinafter provided, and such commissioner shall hold his office until hia
successor shall have been appointed and qualified.
[1911,- ch. 303, § 2.]
§ 2082. Vacancies. How filled. After the appointment of said first threo
commissioners, and except when appointed to fill a vacancy, each commissioner shall be appointed on or before the last Monday in January, during
the biennial session of the legislature, next preceding the commencement
ot the term for which he shall be appointed.
In case of vacancy, it shall be
filled by appointment by the governor for the unexpired portion of the term
in which such vacancy shall occur, subject to confirmation by the senate.
If
such appointment be made when the legislature is not in regular session, the
appointee shall hold his office until the third Monday in January in the next
biennial session of the legislature, when if such appointment is not confirmed
by the senate, the office shall become vacant, and, on or before the last Monday in February, the governor, by and with the advice and consent of the
senate, shall appoint a suitable person to fill such vacancy for the remainder
of such term.
[1911, ch. 303, § 3.]
§ 2083. Qualification of. The persons to be appointed as members of such
commission shall be such as are known to possess knowledge of the subject of
taxation and skill in matters pertaining thereto. So far as practicable, they
shall be so selected that the board will not be composed wholly of persons
who are members of, or affiliated with, the same political party, or organization.
No person appointed as such commissioner shall hold any other office
under the laws of this state, or any office under the government of the United
States, or of any other state. Each such commissioner shall devote his entire
time to the duties of the office, and shall not hold any position of trust or
profit, engage in any occupation, or business interfering with or inconsistent
with his duties, or serve on, or under, any committee of any political party.
(1911, ch. 303, § 4.]
§ 2084. Oath. Salary. Each commissioner, within thirty days after notice
of his appointment, and before entering upon the discharge of the duties of
his office, shall take, subscribe, and file with the secretary of state, the oath
of office prescribed by law.
Each of said commissioners shall receive an
annual salary of three thousand dollars, payable in the same manner that
salaries of other state officers are paid.
[1911, ch. 303, § 5.]
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Salary of secretary. Quorum. Place of meeting.
The commissioners first appointed under this article, after having duly qualified, shall without delay meet a< the capitol at Bismarck and shall thereupon
organize by electing a secretary, who shall receive a salary of not more than
two thousand four hundred dollars per annum. The member having the
shortest term to serve, except when serving without the approval of the
senate, shall be the chairman of the commission. A majority of said commission shall constitute a quorum for the transaction of business and the
performance of the duties of the commission. The said commission shall be
in continuous session, and open for the transaction of business every day,
except Sundays, and legal holidays; and the sessions of such commission shall
stand, and be deemed to be adjourned from day to day, without formal
entry thereof upon its records. The commission may hold sessions, or conduct investigations at any place other than the capitol when deemed necessary
to facilitate the performance of its duties. Individual members of the commission may, upon direction of said commission, likewise, conduct hearings
and investigate at any other place than the capitol. [1911, ch. 303, § 6.]
§ 2086. Assistants. Appointment and salary. Rules. The commission may,
in addition to secretary provided for in section 2085, also employ such other
persons as clerks, stenographers and experts as may be necessary for the
performance of the duties required of the commission. The commission shall
fix the compensation of such secretary, clerks, stenographers and experts
employed by them, but the total amount expended for that purpose shall not
exceed six thousand dollars per annum. The secretary shall keep full and
correct minutes of all hearings, transactions, and proceedings of said commission, and shall perform such duties as may be required by the commission.
The commission shall have the power to make all needful rules, not inconsistent with law, for the orderly and methodical performance of its duties
as a board of assessment or otherwise, and for conducting hearings and other
proceedings before it. [l911, ch. 303, § 7.]
§ 2037. Expenses of. Supplies and travel. The commission shall keep its
office at the capitol, and shall be provided with suitable rooms, necessary
§ 2085. Organization.

.

office furniture, supplies, stationery, books, periodicals and maps; and all
necessary expenses shall be audited and paid as other state expenses are
audited and paid. The commissioners, secretary and clerks and such experts
and assistants as may be employed by the commission shall be entitled to
receive from the state their actual necessary expenses while traveling on
business of the commission such expenditure to be sworn to by the party
who incurred the expense, and approved by the chairman of the commission,
or a majority of the members of such commission, but the total amount to be
expended for such office supplies and traveling expenses shall not exceed the
;

...

sum

of $4500.
[1911, ch. 303, § 8.]
and
§ 2088. Powers and duties of. It shall be the duty of the commission,
shall have power and authority
the
of
administration
the
1. To have and exercise general supervision over
assessment, and tax laws of the state, over assessors, board of review and
boards of equalization, to the end that all assessments of property be made
law.
relatively just and equal at true value in substantial compliance with
boards of review,
2. To 'confer with, advise, and direct assessors, and
and boards of equalization as to their duties under the statutes of the state.
direct proceedings, actions, and prosecutions to be instituted to
it

3.

To

punishment of
enforce the laws relating to the penalties, liabilities, and
corporations for failure or
public officers, persons, and officers or agents of
governing
the return,
statutes
the
of
provisions
the
neglect to comply with
made
assessment and taxation of property, and to cause complaints to be
boards
of
county
members
review,
against assessors, members of boards of
district
proper
in
the
officers,
taxing
or
assessing
other
of equalization or
misconduct, or neglect of duty.
court or their removal from office for official
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require states attorneys to assist in the

§

20S8

commencemeut and prosecu-

tion of actions and proceedings, or penalties, forfeitures, removals, and
punishment for violation of the laws of the state in respect to the assessment
and taxation of property, in their respective counties.
5. To require township, village, city, county and other public officers to

report information as to the assessments of property, collection of taxes,
receipts from licenses and other sources, the expenditure of public funds for all
purposes, and such other information as may be needful in the work of the
commission, in such form and upon such blanks as the commission may
prescribe.

To

inquire into the system of accounting of public funds in use in townand counties, and to make needed recommendation for
a uniform system of account of the receipts and disbursements of public
funds in the municipalities of the state.
7. To require individuals, partnerships, companies, associations, and corporations to furnish information concerning their capital funds or other
debt, current assets and liabilities, value of property, earnings, operating and
other expenses, taxes, and all other facts which may be needful to enable
the commission to ascertain the value and relative burdens borne by all
kinds of property in the state.
8. To 8ii
on witnesses to appear and give testimony, and to produce
records, books, papers and documents relating to any matter which the commission shall have authority to investigate or determine; to cause the deposition of witnesses residing within or without the state, or absent therefrom,
to be taken, upon notice to the interested party, if any, in like manner that,
depositions of witnesses are taken in civil actions pending in the district
court in any matter which the commission shall have authority to investigate
6.

ships, cities, villages

mm

or determine.
visit the counties in the state, unless prevented by other necessary
duties, for the investigation of the work and methods adopted by local
boards of review, and county boards of equalization, in the assessment, equalization, and taxation of real and personal property.
examine into all cases where evasion or violation zi the
carefully
10. To
laws for assessment and taxation of property is alleged, complained of, or
discovered, and to ascertain wherein existing laws are defective, or are im9.

To

official

assessors,

properly or negligently administered.
11. To investigate the tax system of other states and countries, and to
formulate and recommend such legislation as may be deemed expedient to
prevent evasion of assessment and tax laws, and to secure just and equal
taxation and improvement in the system of taxation in the state.
12. To consult and confer with the governor of the state upon the subject of
taxation, the administration of the laws in relation thereto, and the progress of
the work of the commission, and to furnish the governor from time to time such
assistance and information as he may require.
13. To transmit to the governor and to each member of the "legislature,
thirty days before the meeting of the legislature, the report of the commission,
showing all the taxable property in the state, and the value of the same in
tabulated form with recommendations for improvement in the system of
taxation in the state, together with such measures as may be formulated for
the consideration of the legislature.
14. To assess at their actual value all light, heat, and power companies
doing business in the state.
15. To consult and confer with the state board of equalization and to aid
them in the discharge of their duties.
16. To exercise and perform such further powers and duties as may be
granted to or imposed upon the commission by law.
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One

or more members of the commission shall visit officially at lens:
one-half of the counties of the state and some county in each judicial district,
annually, and every county biennially, for the investigation of the work and
methods adopted by the local assessors, county boards of equalization and
other tax officials, in the assessment, equalization and taxation of real and
personal property.
18. To review the assessments made by the different assessors and as
equalized by the county boards of equalization, and to order a reassessment
of property, where the assessment made seems grossly unjust.
19. To require local assessors to place upon the assessment rolls property
which may have escaped taxation during the previous six years, and are
available and remaining within the taxing jurisdiction.
[1911, eh. 303, § 9.]
Oaths to witnesses in any matter under the
§ 2u89. Legal procedure.
investigation or consideration of the commission may be administered by
the secretary of the commission, or by any member thereof.
In case any
witness shall fail to obey any summons to appear before said commission, or
shall refuse to testify or answer any material question, or to produce records,
books, papers, or documents when required to do so, such failure or refusal
shall be reported to the attorney-general, who shall thereupon institute proceedings in the proper district court to compel obedience to any summons
or order of the commission, or to punish witnesses for any such negieet or
refusal. Any person who shall testify falsely in any material matter under
the consideration of the commission shall be guilty of, and punished for
perjury. In the discretion of the commission, officers who serve summons or
subpoeiuis, and witnesses attending, shall receive like compensation as officer
and witness in the district court. (1911, ch. 303, § 10.]
§ 2090. Method of reassessment. Payment of assessor. For the purpose
of making a reassessment of property as provided in subsection 18 of section
2088, the tax commission is hereby authorized to appoint such assessor or
asse ssors as may be needed, who shall make a reassessment of the property,
or of the assessment district or districts specified by the commission, in accordance with the provisions of law now governing local assessors, and such
assessor shall be allowed for his services the sum of five dollars ($5.00) per
day and his necessary expenses to be itemized and sworn to by the party
incurring the expenses and approved by the commission, and the tax commission is hereby authorized and empowered to certify the expenses of such
reassessment to the auditor of the county in which such reassessment has
been made, who shall promptly issue his warrant on the county treasurer
payable out of the general fund of the county, said fund to be reimbursed
out of the moneys due the taxing district in which the reassessment was made
[1911, ch. 303, § 11.]
at the next settlement of collection of taxes.
In case any of the provisions of this article
§ 2091. Constitutionality.
should be declared unconstitutional that shall not affect the validity of any
[1911, ch. 303, § 13.]
of the other provisions of this article.
§ 2092. Appropriation. There is hereby annually appropriated out of any
appropriated the sum of three
otherwise
moneys in the state treasury, not
thousand dollars, or as much thereof as may be needed for the purpose of
carrying out the provisions of this article. [1911. ch. 303, § 14.]
17.

Article

5.

— Manner of

Listino Property.

All property subject to taxation shall be
§ 2093. Listing of property.
and assessed every year, at its value, on the first day of April preceding
the assessment. (R. C. 1905, § I486; 1897, ch. 126, § 6; B. C. 1899, § 1181.]
Assessment not void because assessed at less than actual vaJue by assessor. Shattuck
v. Smith. 6 N. D. 56, 69 N. W. 5.
Personal property not in existence April first not taxable, nor when brought into »taU
listed

BUbsci|uent to April first. Guar, Scott k Co. v. fcoruin. 11 X. D. 164. 97 N. W. 09.
Aascssabilitv of property brought into tax district after tax daj. 38 L.R.A.(N.S.) 886.
Personal property acquiring a taxable nnturo after tax day. 38 L.R.A.(N^.» 1157.
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Manner of listing personal
manner following:

property.

§§ 2094-209.1

Personal property shall be

listed in the

Every person of full ago and sound mind, being a resident of this state,
shall list all his moneys, credits, bonds or stock shares, or stock of joint or
other companies (when the property of such company is not assessed in this
state), moneys loaned or invested, annuities, franchises, royalties and other
1.

personal property.
2.

He

shall also list separately

and

in the

name

of his principal all

moneys

and other personal property invested, loaned or otherwise controlled by him
as the agent or attorney, or on account of any other persons, company or
corporation whatsoever; and all money deposited subject to his order, draft
or check, and credits due from or owing to any person or persons, body
corporate or politic.
3. The property of a minor child shall be listed by his guardian or by the
person having such property in charge.
4. The property of an idiot or lunatic, by the person having charge of such
property.
5. The property of a person for whose benefit it is held in trust, by the
trustee of the estate of a deceased person, by the executor or administrator.
6. The property of persons or corporations whose assets are in the hands of
;

by such receivers.
The property of a body

receivers,
7.

politic or corporate,

by the president, agent or

officer thereof.
8.
9.

The property of a firm or company, by a partner or agent thereof.
The property of manufacturers and others in the care of an agent,

by such agent in the name of his principal, as merchandise.
10. Personal property shall be listed and assessed annually with reference to its value on the first day of April, lit. C. 1905, § 1487; 1897, ch. 126,

§7;R.

C. 1899, § 1182.]

April first ie date for determining taxability, ownership, and value of real and personal
property for taxation. Gaar, S. & Co. v. Sor'uin, 11 N. D. 164, 90 N. W. 799.

§ 2095. Place of listing personal property. Except as otherwise provided
property shall be listed and assessed in the county,
district where the owner or agent resides; the eapital stock and
franchises of corporations and persons shall be listed in the county, town
or district where the principal office or place of business of such corporation
or person is located in this state and if there be no principal office or place
of business in this state where any such corporation or persons transact business then personal property pertaining to the business of a merchant or manufacturer or corporation shall be listed in the town or district where his business is carried on. [R. C. 1905, § 1488 1897, ch. 126, § 8 R. C. 1899, § 1183.]
Cattle ranging in several counties to be listed where the owner resides when he has
corrals and headquarters for the herders there. Holcomb v. Keliher, 5 S. D. 438, 88 N.
in this chapter, personal

town or

;

;

;

W.

227.

Personal property must be listed and assessed in county where owner or agent resides.
v. Charles Mix County, 7 S. D. 399. 64 N. W. 187.
Each separate " ranch " for live stock was situs for taxation of stock thereon, though
owner redded in another county. Morse v. Stanley County, 26 S. D. 313, 128 N. W. 153.
Situs of personal property for the purposes of taxation. 56 Am. Dec. 522, 62 Am. St.
Rep. 448.
Situs, for taxation, of tangible personal property of domestic corporation. 69 L R.A.

Knapp

431.

Taxation of capital stock of corporation, whose property

is

out of state bounds.

58

L.R.A. 529.

Taxation of shares of stock owned by nonresidents. 58 L.R.A. 580.
Personal property having a situs for taxation elsewhere, as subject of taxation

in the

36 L.R.A.(N.S.) 295.
state of the owner's domicfl.
Bank deposit to credit of nonresident of the state as subject of local property taxation.
26 L.R.A.(N.S.) 1120.
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commencing

in another state deemed terminated or definitely interrupted
80 as to render goods liable to local taxation. 2 L.R.A. (X.S.) C62.
h eT do l0g8 intended for exportation pass beyond state's
power of taxation. 13 L.R.A.
/xT^ . i

800.

(N.fc>.)

Situs for taxation of debts, evidenced bv notes and mortgages. 16 L.R.A.
729.
Place of taxation of trust property. 2*0 L.R.A. 151.
Situs of water credit for tax purposes. 69 L.R.A. 447; 37 L.R.A. 518; 29
LRJL(Nj8.)

105.

What

is

home port

of vessel for purpose of taxation.

2 L.R.A. (N.S.) 197

1196.

§ 2096. Property of stage companies, etc., where to be listed. The personal property of stage companies shall be listed and assessed in the county,
town or district where the same is usually kept. All persons, companies
and corporations in this state owning steamboats, sailing vessels, wharve
boats, barges and other water crafts shall be required to list the same for
assessment and taxation in the county, town or district in which the same
may belong, or be enrolled, registered or licensed, or kept not enrolled,
registered or licensed.
[It. C. 1905, § 1489; 1897, ch. 126,
§ 9; R. C. 1899,
§ 1184; 1901, ch. 26.]
§ 2097. Gas and water, telegraph and telephone companies, where listed.
The personal property of gas and water companies shall be listed and assessed
in the town where the works are located; gas and water mains and pipes laid
in roads, streets or alleys shall be held to be personal property. All personal
property of telegraph and telephone companies, including poles, wires, instruments, office fixtures and all other apparatus used in conducting their
business, shall be listed and assessed by the state board of equalization as
provided in sections 2144 to 2147, inclusive. [R. C. 1905, § 1490; 1897, ch.
126, § 10; R. C. 1899, § 1185; 1901, ch. 26, §§ 1-4.]
Taxation of water power on interstate stream. 18 L.R.A. 755.
Location of street franchise for purposes of taxation. 5 L.R.A. (N.S.) 174.

§ 2098. Street railway companies, where listed.
The personal property
of street railroad, plank road, gravel road, turnpike or bridge companies
shall be listed and assessed in the county, town or district where the property
is located
and the track, road or bridge shall be held to be personal property.
[R. C. 1905, § 1491; 1897. ch. 126, § 11; R. C. 1899, § 1186.]
2099.
Nonresident's
farm property, where listed. Where the owner of
§
live stock or other personal property connected with a farm does not reside
thereon, all such live stock and other personal property shall be listed and,
assessed in the town or district where the farm is situated, whenever the
live stock or personal property assessed is in the same county as the owner
thereof otherwise such livestock or other personal property shall be assessed
wherever found. [R. C. 1905, § 1492; 1897, ch. 126, § 12; R. C. 1899, § 1187.)
§ 2100. Personal property moved between April first and June first, where
listed.
The owner of personal property moving into this state or from one
eounty, town or district to another, between the first day of April and the
lirst day of June, shall list his property for assessment whenever called upon
by the assessor of the eounty, town or district in which he resides; provided,
if such person has been assessed and can make it appear to the assessor that
he has paid or is held for tax of the current year on the property in another
territory or state, county, town or district, he shall not be again assessed for
such year, and the assessor shall make a reeord of all the facts in every such
ease and report them to the county auditor. [R. O. 1905, § 1493; 1897, ch. 126,
§ 13; R. C. 1899, § 1188.]
§ 2101. Place of listing, how decided in case of doubt. All personal property wherever and whenever found between the first day of April and the
first duy of June shall be listed by the assessor, and in all questions that
may arise under this chapter as to the proper place to list personal property,
or where the same cannot be listed as stated in this chapter, if between
;

;
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several places in the same county, the place for listing and assessing
shall be
determined and fixed by the county board; and when between different
counties, or places in different counties, by the auditor of the state;
and
when so fixed shall have the same effect and be as binding as if listed b'v the
assessor as required by this chapter. [R. C. 1905,
5 14§ 1494; 1897, ch. 126 s
'
R. C. 1899. § 1189.]
'

April Urst is date for determining taxability, ownership and value of real and personal
property for taxation. Gaar, S. k Co. v. Soruin, 11 N. D. 164, 90 N. W. 799.

§ 2102. List of personal property to be made under oath. Every person
required by this chapter to list property shall, when called upon by the
make out and deliver to the assessor a statement verified by oath,
of all the personal property in his possession or under his control, and which
by the provisions of this chapter he is required to list for taxation, either as
an owner or holder thereof, or as guardian, parent, husband, trustee, executor,
administrator, receiver, accounting officer, partner, agent or factor; but no
person shall be required to include in his statement any share or portion of
the capital stock or property of any company or corporation which such
company or corporation is required to list or return ns its capital or property
for taxation in this state.
[R. C. 1905, § 1495; 1897, ch. 126, § 15; li. C.
assessor,

1899,

§

1190.]

Items of list. It shall be the duty of
§ 2103. Value to be fixed by assessor.
the assessor to determine and fix the true and full value of all items of personal
property included in such statement, and enter the same opposite such items
respectively, so that, when completed, such statement shall truly and distinctly
set forth
1. The number of horses one year old, two years old, three years old and
over, and separately the number of stallions kept for service, with the value
thereof, iu the separate classes.
2. The number of cattle one year old, two years old
the number of cows
three years old and over; the number of work oxen, and the number of all
other cattle three years old and over, and the value thereof, in the separate
;

classes.

The number of mules and asses one year old, two years old, three years
and over, and the value thereof, in the separate classes.
The number of sheep and the value thereof.
5. The number of hogs and the value thereof.
6. The number of sleighs, sleds, wagons, carriages and all wheeled vehicles
of whatsoever kind, including bicycles and the value thereof.
7. The number of melodeons and organs and the value thereof.
8. The number of pianofortes and the value thereof.
9. The value of household furniture.
10. The value of agricultural tools, implements and machinery.
11. All threshing machines, engines and boilers, and the value thereof.
12. The value of gold and silver plate and plated ware.
13. The value of diamonds and jewelry.
14. The value and description of every franchise, annuity, royalty and
3.

old

4.

patent right.
15. The value of every steamboat, sailing vessel, wharve boat, barge or
other water craft.
16. The value of goods and merchandise which such person is required to
list as a merchant.
17. The value of materials and manufactured articles which such person
is required to list as a manufacturer.
18. The value of manufacturer's tools and implements and machinery,
including engines and boilers.
19. The amount of moneys other than of banks, bankers, brokers or
stock jobbers.
4S0
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credits other than of banks, bankers, brokers and stock

jobbers.
21.

22.
23.

The amount and value of bonds and stocks, other than bank stock.
The number of shares of bank stock and the value thereof.
The amount and value of shares of capital stock of companies and

associations not incorporated by the laws of the state.
24. The value of stock and furniture of sample rooms and eating houses,
including billiard tables or other similar tables.
25. The value of all other articles of personal property, not included in
the preceding twenty-four items.
26. The value of all elevators, warehouses and granaries and of all grain
contained in either thereof, wheresoever the same may be situated.
27. The value of all improvements, except plowing on lands held under
the law of the United States, to which final certificates of entry have not
issued, and on lands the title to which is vested in any railroad company.
[R. C. 1905, § 1496; 1897, ch. 126, § 16; R. C. 1899, § 1191.]
An act authorizing changes in the Bchrdulc of items was vetoed in Laws 1913. ch. 314.
County of owner's residence proper county for listing personal property, though kept

Knapp v. Charles Mix Co., 7 S. D. 399, 64 N. W. 187.
Douglas v. Fargo, 13 K.
to necessity of city assessor's affidavit to assessment roll.
W. 919.
Classification of personal property provided for as well as how value of each class shall
be fixed. Advance Thresher Co. v. Beck, 21 X. D. 60, 128 N. W. 315, Ann. Cas. 1913B,
517.
temporarily in another county.

As

D. 469. 101 X.

§ 2104. Range stock, where listed. The owner of range stock, including
cattle, horses or sheep, or his agent, foreman or superintendent, shall list
the same for purposes of assessment and taxation in the assessor's district in
which he claims his home ranch for rounding and branding purposes, and
where his herdsmen or employes are boarded and subsisted, regardless of
where the cattle may range. If such owner of range stock, including horses,
cattle or sheep, has at the time the assessment is made, no such home ranch,
then such range stock shall be listed and assessed in the assessor's district
in which the home ranch was situated at the last round-up and branding;
provided, that any such stock, owned outside of this state, and ranging within
this state, shall be assessed wherever and whenever found ranging within this
state.
When the home ranch of any owner of range stock is situated in an
unorganized county of this state, such range stock shall be subject to taxation
and assessed as provided in section 2225. [R. C. 1905, § 1497 1897, ch. 126.
§§ 17, 18. 19; R. C. 1899, § 1192.]
Listed in name of owner if known, if not to " unknown owner." Sweigle v. Gates, 9 N.
;

D. 533. 84 N. W. 4B1.
Home ranch proper location for assessment of all cattle ranging from same in organITalcom v. Keliher, 5 S. D. 43S. 59 N. W. 227.
ized county.
Horses not assessed, even though assessable in certain county, may be assessed In another countv, if found ranging there. Morse v. Stanley County, 26 S. D. 313, 128 N. W.
153.

If any assessor or
Penalty.
§ 2105. Combination for undervaluation.
county commissioner shall enter into any contract, agreement or understanding with the owner of any range stock whereby and pursuant to which such
stock are to be assessed at less than their cash value, in consideration that
the owner of such range stock shall remove his home ranch into the county
of such assessor or commissioner, the owner of such range stock and all persons aiding or abetting such corrupt transaction and agreement shall be
deemed guilty of a misdemeanor, and upon conviction thereof, shall be
punished by a fine of not less than five hundred dollars nor more than one
thousand dollars and by imprisonment in the county jail for not less than
[R. C. 1905, § 1498; 1897, ch. 126,
three months nor more than six months.
§ 20: R. C. 1899, * 1193.]
§ 2106. Duty of assessor when personal property liable to be removed from
state or county. If at the time of making the assessment upon any personal
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property, or at any time thereafter, before taxes upon personal property
become due, the assessor believes that there is danger of such personal property being removed from the state or from the county in which the same is
situated at the date of assessment, before the taxes to be levied upon such
assessment shall be paid, such assessor may immediately demand of the owner,
agent or person having such property in charge, an undertaking to be made
in favor of the treasurer of said county, signed by two resident freeholders
of such county, conditioned that all the taxes to be levied upon such property
shall be paid when due, which undertaking shall be approved as to its sufficiency by the clerk of the district court of said county, and until such undertaking be given such assessor may seize and hold a sufficient quantity of such
personal property or any part thereof as in the judgment of such assessor shall
secure the payment of all such taxes and the costs of such seizure and the
holding of such property. But when such assessor seizes any such personal
property before the tax upon such assessment thereof shall be levied, he shall
seize and hold only so much of said property as shall amount to, in his best
judgment, ten per cent upon its assessed value, which shall be deemed to
cover the amount of said taxes and costs aforesaid. As soon as said taxes
become due, the county treasurer of such county shall proceed to collect said
taxes by levy upon and sale of said property so seized and held in the manner
provided by law for the collection of taxes by the sale of personal property, or
such treasurer shall bring an action upon and recover the amount of such
Any
taxes from such undertaking when the same shall have been given.
sum of money, the proceeds of the sale of such property or any part of such
property remaining in the hands of such treasurer after the payment of said
taxes and costs, shall be returned to the proper party upon his order in
writing to such treasurer. At the time the treasurer shall levy upon such
personal property in the hands of the assessor, the assessor shall give notice
to such treasurer, in writing, of the amount of costs for the seizure and holding of such property.
[R. C. 1905, § 1499; 1897, ch. 126, § 21; R. C. 1899,
§

1194.]

When§ 2107. Examination under oath by assessor. Refusal to answer.
ever the assessor shall be of the opinion that the person listing property for
himself or for another person, company or corporation, has not made a full,
fair and complete list of such property, he may examine such person under
oath in regard to the amount of property he is required to list and if such
person shall refuse to answer under oath and a full discovery make, the
assessor may list the property of such person or his principal, according to his
best judgment and information, and shall also make a minute of the name
of the person refusing to swear to such list or refusing to testify in relation
to the property, and report the same, with all the facts relating thereto, to
the county auditor at the time he makes his returns.
[R. C. 1905, § 1500;
1897, ch. 126, § 22; R. C. 1899, § 1195.]
2108.
Whoever
Who
are
deemed
be
merchants.
Property
consigned.
to
§
owns or has in his possession or subject to his control, any goods, merchandise,
grain or produce of any kind or other personal property, within this state,
with authority to sell the same, which has been purchased either in or out of
the state with a view of being sold at an advanced price or profit, or which has
been consigned to him out of this state, for the purpose of being sold at any
place within this state, shall be held to be a merchant, and when he is by this
article required to make out and deliver to the assessor a statement of his
personal property, he shall state the value of such property pertaining to
his business as a merchant.
[R. C. 1905, § 1501 1897, ch. 126, § 21; R. C.
1899, § 1196.]
§ 2109. Who are deemed to be manufacturers. What to be listed. Every
person who purchases, receives or holds personal property of any description,
for the purpose of adding to the value thereof by any process of manufac;

;
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turing, refining, rectifying or by the combination of different materials, with a
view of making gain or profit by so doing, shall be held to be a manufacturer;
and he shall, when required to make and deliver to the assessor a statement
of the amount of his other personal property subject to taxation, also include
in his statement the value of all articles purchased, received or otherwise
held for the purpose of being used, in whole or in part, in any process or
operation of manufacturing, combining, rectifying or refining. Every person
owning a manufacturing establishment of any kind, and every manufacturer
shall list as a part of his manufacturer's stock the value of all his engines and
machinery of every description, used or designed to be used in any process
of refining or manufacturing including all tools and implements of every
kind used or designed to be used for the aforesaid purpose.
[R. C. 1905,
§ 1502; 1897, eh. 12G, § 24; R. C. 1899, § 1197.]
§ 2110. Property of companies or associations, how and by whom listed.
The president, secretary or principal accounting officer of any company or
association, whether incorporated or unincorporated, except banking corporations whose taxation is especially provided for in this article, shall make
out and deliver to the assessor a sworn statcmeut of the amount of its capital
stock, setting forth particularly:
1. The name and location of the company and association.
2. The amount of capital stock authorized and the number of shares into
which said capital stock is divided.
3. The amount of capital stock paid up.
4. The market value, or if they have no market value, then the actual value
of the shares of the stock.
5. The total amount of all indebtedness except the indebtedness of current
expenses, excluding from such expenses the amount paid for purchase or
improvement of property.
6. The value of all real property, if any.
7. The value of its personal property.
The aggregate amount of the fifth, sixth and seventh items shall be deducted
from the total amount of the fourth, and the remainder, if any, shall be listed
as " bonds or stocks," under subdivision 23 of section 2103.
The real ami
personal property of each company or association shall be listed and assessed
the same as other real and personal property. In all cases of failure or refusal
of any person, officer, company or association to make such return or statement, it shall be the duty of the assessor to make such return or statement
from the best information he can obtain. [R. C. 1905, § 1503; 1897, ch. 126,
§ 25; R. C. 1899, § 1198.]

An amendment to this section was vetoed in Laws 1913, ch. 203.
Practice and procedure of assessors in taxing capital stock of corporation. 58 L.TLA.
612.
Different method* of assessment and procedure in taxation of corporations. 60 L.R.A.
372.
Power to compel production of corporate books to aid in assessing holder of stock or
.8
his estate.
L.K.A.(X.S) 7S8.
§ 2111. Assessment of grain in warehouses. Statement of ownership. All
grain in any elevator, warehouse or grainhouse in this state on the first day
of April in each year shall be assessed and taxed in the name of the person,
firm, company or corporation owning or operating such elevator, warehouse
or grainhouse on said date. All agents or other persons in charge of any
such elevator, warehouse or grainhouse shall furnish the assessor under oath
a statement of all grain in any such elevator, warehouse or grainhouse on the
first day of April in each year, such statement to include the number of
bushels of each and all kinds of grain on said date in any elevator, warehouse
or grainhouse of which he is agent or has under his care or control, and shall
further show in said statement the owner, or owners, of such elevator, warehouse or grainhouse, or if said elevator, warehouse or grainhouse is wot
402
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operated by the owner then the person, firm, company or corporation operating the same. [R. C. 1905, § 1504; 1899, ch. 5, §§ 1, 2; R. C. 1899, § 1199.]
Assessment of grain in elevators. Sections 2111 to 2113 inclusive are constitutional.
Minneapolis & Northern Elevator Co. v. Traill Countv, 9 N. D. 213, 82 N. W. 727 ; State
Elevator Co., 6 N. D. 41, 68 N. W. 81.

§ 2112. Lien of agent or warehouseman for taxes. If the grain so assessed
not owned by the person, lirni, company or corporation against whom it is
and taxed under the provisions of this article then such person,
firm, company or corporation shall have a lieu upou such grain for the amount
of the tax charged under such assessment aud taxation, and can hold such
an amount of the grain assessed and taxed under the provisions of this
article as may be necessary to pay the tax charged against such person,
firm, company or corporation on the grain so assessed and taxed.
[R. C. 1905,
§ 1505; 1899, ch. 5, § 3; R. C. 1899, § 1200.]
§ 2113. Penalty for failure to make true statements. Any agent of any
person, firm, company or corporation engaged in the handling, buying, selling,
transferring or storing of grain in this state or any person having any elevator,
warehouse or graiuhouse under his charge or control who shall refuse to make
the statement as provided in section 2111 shall be deemed guilty of a misdemeanor, and any agent of any person, firm, company or corporation
engaged in the handling, buying, selling, transferring or storing of grain in
this state, or any person having any elevator, warehouse or graiuhouse under
his charge or control who in making the statement provided in section 2111
makes any false statements shall be deemed guilty of perjury, and it is hereby
made the duty of the assessor to report any violation of this section to the
state's attorney of the proper county for his action.
[R. C. 1905, § 1506;
1899, ch. 5, § 4; R. C. 1899, § 1201.
§ 2114. Telephone property, where listed. All telephone property within
this state, including lines, instruments of every kind, office furniture, etc.,
owned, managed or constructed by companies, associations, partnerships or
individuals shall be listed and assessed at its true value, as provided in section 2144.
[R. C. 1905. § 1507; R. C. 1895, § 1202.]
§ 2115. Bank stock, where and at what valuation to be listed. The stockholders of every bank located in this state, whether such bank has been
organized under the banking laws of this state, or of the United States, shall
be assessed and taxed on the value of their shares of stock, in the county,
town, district, city or village where such bank or banking association is
located, and not elsewhere, whether such stockholders reside in such places
or not; such shares shall be listed and assessed annually, with regard to the
ownership and value thereof on the first day of April of each year. To aid the
assessor in determining the value of such shares of stock, the accounting officer
of every bank shall furnish a statement to the assessor, verified by oath,
showing the amount and number of such shares of capital stock of such bank,
the amount of its surplus or reserve fund and undivided profits in excess of
an amount equal to five per cent of the loans and discounts of such bank
the amount of its net investment in real estate, which real estate shall be
returned in the name of the bank and shall be assessed and taxed as other
real estate is under this article. To determine the real value of such real estate
investments the assessor shall strike from his lists all real estate which said
bank has sold to any party or parties under any contract whereby the party
or parties making and signing such contract agrees to pay all taxes levied
against said property. The assessor shall deduct the net amount of said
investment in real estate from the aggregate amount of such capital and
surplus, and the remainder shall be taken as a basis for the valuation of such
shares of stock in the hands of the stockholders subject to the provisions of
law requiring all property to be assessed at its true and full value. The
shares of capital stock in national banks not located in this state, held in this
is

assessed

•
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not be required to be listed under this article.
1899, ch. 29; R. C. 1899, § 1203; 1903, ch. 159.]

state, shall

[R. C. 1905, § 1508

An amendment

to this section was vetoed in Laws 1918, oh. 298.
Legal right of bank was infringed by equalizing bank stock at 40 per cent of its value,
while all other property was equalized at not exceeding 33% per cent Sioux Falla Sav.
Bank v. Minnehaha County, 29 S. D. 146, 135 N. W. 689.
Where state tax on national bank is to be Rssrssod. 45 L..R.A. 759.

.

§ 2116. Bank to keep and furnish list of stockholders. In every bank and
banking office there shall be kept at all times a full and correct list of the
names and residences of the stockholders, owners or parties interested therein,
showing the number of shares and amount held, owned or controlled by each
party in interest, which statement or list shall be subject to the inspection
of the officer authorized to assess property for taxation; and it shall be the
duty of the accounting officer or cashier of each bank or banking institution
to furnish the assessor with a duplicate copy of such statement, veriiied by
oath, which shall be returned to the county auditor and filed in his office.
LR. C. 1905, § 1509; 1897, ch. 126,

§

27; R. C. 1899,

§ 1204.]

§ 2117. Taxes on bank stock to be a lien on dividends. To secure the
payment of taxes on bank stock or banking capital, it shall be the duty of
every bank, or managing officer or officers thereof, to retain so much of any
dividend or dividends belonging to such stockholders or owners as shall be
necessary to pay any taxes levied upon their shares of stock or interest
respectively, and the amount of such taxes shall be a lien on the dividends,
the capital stock and the assets of the bank, and until it shall be made to
appear to the county treasurer or to such bank or its officers that such taxes
have been paid, any officer, or any such bank who shall pay over or authorize
the paying over of any such dividend or a portion thereof, contrary to the
provisions of this section, shall thereby become liable for such tax; and if
the said tax shall not be paid, the county treasurer where said bank is located
shall sell such shares or interest to pay the same, like other personal property;
and in case of sale the provisions of law in regard to the transfer of stock

when

sold on execution shall apply to such sale.
[R. C. 1905, § 1510; 1897.
ch. 126, § 28; R. C. 1899, § 1205.]
§ 2118. Certain property held to belong to lessee or equitable owner.
Property held under a lease for a term of years or a contract for the purchase
thereof, belonging to the state (except such state lands as have been leased for
pasture or grazing purposes), or to any religious, scientific or benevolent
society or institution, whether incorporated or unincorporated, or to any
railroad company or corporation whose property is not taxed in the same

manner

as other property, shall be considered for all purposes of taxation
as the property of the person so holding the same.
[R. C. 1905, § 1511
1897, ch. 126, § 29; R. C. 1899. § 1206.]
§ 2119. Assessors list coal mines. When. The several assessors within the
state shall list for taxation all lignite coal and minerals and all titles to coat
and minerals underlying any and all lands, the ownership of which lignite
coal and minerals has been severed from the ownership of the overlying
strata, and assess each division of lignite coal and minerals and such title to
such coal or minerals, whether known to exist or not, in the county in which
it actually lies.
[1911, eh. 297, § 1; 1907, ch. 214.]
§ 2120. County auditor to furnish lists to assessors. It shall be the duty of
the county auditor, at the time of furnishing the assessors with books and
blanks for making their assessments, to give every asstssor an accurate
description of all lands where the titles to the coal or minerals therein and
the title or fee to the overlying strata or land are not in the same person.
Such list shall accurately describe the land in which such coal or minerals
reservations lie, giving the name of the holder of the title to such land and
of the holder of the reserved mineral rights thereunder; the said list shall
also accurately describe, when known and when possible, the location of th«
;
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coal or minerals lying in such land and shall disclose the name of the person
in whom the title to such minerals is reserved as provided herein.
It shall
be the duty of the register of deeds to furnish the county auditor with such
information as is contained in his office, and as will enable the said auditor
to prepare the lists described in sections 2119 and 2120.
[1911, ch. 297, § 2.]
§ 2121. Delinquent tax sale. If any holder of the title to coal or minerals,
reserved after the overlying strata or land has been sold, neglects or refuses
to pay any taxes legally assessed and levied thereon at such time as is now
or may hereafter be required by law for the payment of real property taxes
iu this state, such title shall be sold in the manner now provided by law for
the sale of real property for delinquent taxes.
[1911, eh. 297. § II.]
§ 2122. All property to be assessed at full value. Value, how determined.
All property shall be assessed at its true and full value in money. In determining the true and full value of real and personal property the assessor
shall not adopt a lower or different standard of value because the same is to
serve as a basis of taxation nor shall he adopt as a criterion of value the price
at which said property would sell at auction or at forced sale or in the
aggregate with all the property in the town or district, but he shall value
each article or description of property by itself and at such sum or price as
he believes the same to be fairly worth in money. In assessing any tract or
lot of real property the value of the land, exclusive of improvements, shall
be determined; also the value of all improvements and structures thereon,
and the aggregate value of the property, including all structures and other
improvements, excluding the value of crops growing upon cultivated lands.
In valuing any real property upon which there is a coal or other mine or
stone or other quarry, the same shall be valued at such a price as such property, including the mine or quarry, would sell at a fair voluntary sale for
cash.
Money, whether in possession or on deposit, shall be entered in the
statement at the full amount thereof. Every credit for a sum certain, payable either in money, property of any kind, labor or services, shall be valued
at the full price of the same so payable; if for a specific artiele or a specific
number or quantity of any article of property, or for a certain amount of
labor, or for services of any kind, it shall be valued at the current price
of such propertv, or for such labor or services at the place where pavable.
[R. C. 1905, § 1512; 1897, ch. 126, § 30: R. 0. 1899. § 1207.1
Duties of tax assessor
valuation of bank =tnrk
inequality.
Sioux Falls Sav. l!ank
«o.
T. Minnehaha County, 29 S. D. 14ft. l3s X. W.
;

—

f

Valuation of capital stock for purpose of taxation.

58 L.R.A. 594.
of fixing values of national batik shares for purpose of taxation.
Valuation of corporato franchise for purpose of taxation. 57 T
98.

Method

45 L.R.A. 756.

§ 2123. Auditor to furnish books, etc. Real property. Meeting of assessors.
Compensation of assessors. The county auditor shall annually provide the
necessary books and blanks at the expense of the county for and to correspond with each assessment district or township. He shall make out in the
real property assessment book a complete list of all lands or lots snWet to
taxation (showing the name of owners, if to him known, and if unknown,
so state it) the number of acres and the lots and parts of lots or blocks
included in each description of property. The assessment books and blanks
shall be in readiness for delivery to the assessors on the second Wednesday
in April of each year, and all the assessors in the county shall meet on that
day at the office of the county auditor for the purpose of receiving such
books and blanks and for conference with the auditor in reference to the
performance of their duties. Said assessors shall each be allowed for the
time they are necessarily employed in attending said meeting the sum of
four dollars per day and five cents per mile for the distance neees«arilv
1909. eh. 41
ri911. eh. 291
U. C.
traveled in attendance at such meeting.
1905, § 1513; 1897. ch. 126, § 31 R. C. 1899. § 1208: 1901. eh. 27.1
•

:

:

Description as
see cases cited.)

W.

2 of

Lee

W.

(For other ft»*rriM» ir-<»
Crawford. 10 X. D. 482, 88 N. W. 97: Power v. T.a nhw.
X. 11.
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141, 49 N. VV. 724 ; Power v. Bow die, 3 N. D. 107, 54 N. W. 404; Stokes v. Allen, 15 S. D.
421, 89 N. W. 1023 ; Turner v. Haud Co., 11 8. D. 348, 77 N. W. 589; Van Cise v. Carter,
9 S. D. 234, C8 N. W. 539.

§ 2124. Auditor to furnish tax list. It shall be the duty of the county
auditor of each county within this state to make and transmit to the township
clerk of each civil township within such county on the first day of March of
each and every year, a copy of the tax list of each township for the preceding
year showing the owner and description of each piece or parcel of land
assessed and the valuation thereof, also a list of the valuation of personal
property assessed to each person or corporation within such township. [R. C.
1905, § 1514; 1905, ch. 175.]
Vacancy.
Compensation.
All counties or
§ 2125. Assessors' districts.
parts of counties- in this state not organized into civil townships shall be
divided into assessor districts, which shall comprise the same territory as the
commissioner districts of said county, excluding organized civil townships
and the district assessor thereof shall be elected at the same time that state
officers are elected, and his term of office shall be two years from and after
the first day of January following. In case of vacancy in the office of district assessor in any of such districts, such vacancies shall be filled by the
board of county commissioners of the proper county. Each organized civil
township in the state shall continue an assessor district, and there shall annually be one township assessor elected for each one of said townships, at the
time the other township officers are elected provided, that any vacancy in
township assessor may be filled by appointment by the board of supervisors
of said township where such vacancy exists; provided, further, that cities,
towns and villages organized under the general laws of this state shall not
be included in the districts provided for in this section, but assessors of such
cities, towns or villages shall act with the board of county assessors in any
meetings which may be held by such board of county assessors. All assessors
of territory not organized into civil townships shall be paid four dollars per
day each and no more, for the time actually spent by them in making and
completing said assessment. All assessors of civil townships shall receive
three dollars per day, and no more, for the time actually employed in making
and completing the assessment of their respective townships, but shall not
receive more than sixty dollars for assessing any civil township; provided,
further, that no person shall be eligible to be assessor unless he is a voter
and owner of real estate in the district or township of which he seeks to
be assessor.
[1909, ch. 198; R. C. 1905, § 1515; 1897, ch. 138; R. C. 1899,
§ 1209; 1903, ch. 36.]
2126.
Bond
and oath of assessor. Every person elected or appointed to
§
the office of assessor shall, at or before the time of receiving the assessment
books, file with the county auditor his bond, issued by the state bonding
department, payable to the state of North Dakota, to be approved by the
chairman of the board of township supervisors, in counties organized into
civil townships, and in counties not so organized, by the board of county
commissioners, and in cities as provided by law, in a penal sum of not less
than one thousand dollars nor more than two thousand dollars, in the discretion of the board requiring such bond, conditioned that he will diligently,
faithfully and impartially perform the duties enjoined on him by any law
of this state now in force or which may hereafter be enacted; and he shall
moreover take and subscribe on said bond the oath prescribed by section 211
of the constitution, and if any person so elected or appointed fails to give
bond or fails to take the oath required within the time prescribed by law,
such failure shall be deemed a refusal to serve, and create a vacancy that
[1913, ch. 50; R. C. 1905, § 1516;
shall be filled as hereinafter provided.
1897, ch. 126, § 33; B. C. 1899, § 1210.]
;
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The assessor shall perforin
§ 2127. Assessments, when and how made.
the duties required of him during the months of April and May of each
year, except in cases otherwise provided, and in the following manner, to wit
lie shall by actual examination determine the true and full value of each
tract or lot of real property listed for taxation, and shall enter the value
thereof in one column and the value of all improvements and structures
thereon in another column, opposite each description of property; also the
total value of the same including improvements and structures.
He shall
make an alphabetical list of the names of all persons in his town or when
the assessor's district is the same as the commissioner's district he shall make
in alphabetical order a list of all persons in each school district liable to
assessment of personal property, and require each person to make a correct
list and statement of such property according to the prescribed form, which
statement and list shall be subscribed and sworn to by the person listing
the property with full name; and the assessor shall thereupon determine
the value of the property included in such statement and enter the same
in his assessment books opposite the name of the- party assessed; and in
making such entry in his assessment books he shall give the full name and
post office address of the party listing the property, and if the party resides
in a city, the assessor shall give the street and number or other brief
description of residence or place of business provided, that personal property
shall be assessed upon view, by the assessor at any time within the limits
prescribed by the provisions of this article, as its then actual value regardless
of any change of ownership prior to such assessment but if the owner, factor
;

;

or agent can show by duly authenticated certificate that the property has
been lawfully assessed in any other town, city, village or district in this state
for that year, then such property shall not be assessed.
[R. C. 1905, § 1517
1897, ch. 126, § 34: R. C. 1899, § 1211.]
April first is date for determining taxability, ownership, and value of real and personal
property for taxation. Gaar, S. 4 Co. v. Soruin, 11 N. D. lf>4, 90 N. W. 799.
Wheat in elevator sold before, but on hand Mav first, not assessable. State v. Elevator
Co.. 6 N. D. 41, 68 X. W. 81.

§ 2128. Statement of personal property to be made by the owner. The
assessor shall call at the office, place of business or residence of each person
required by this article to list property and list his name, and shall require
such person to make a correct statement of his property in accordance with
the provisions of this article, and every person so required shall enter a true
and correct statement of such property in the form prescribed, which statement shall be signed and verified by the oath of the person listing the
property and delivered to the assessor, who shall thereupon assess the value
in his book; provided, if any such
on or after the fourth Monday in May and
before the return of the assessor's books, the same shall be as legal and
binding as if listed and assessed before that time. [R. C. 1905, § 1518; 1897,

of such property

property

is

and enter the same

listed or assessed

ch. 126. § 35; R. C. 1899, § 1212.]
§ 2129. Sickness and absence of owner, duty of assessor. If any person
required by this chapter to list property be sick or absent when the assessor
calls for a list of his property, the assessor shall leave at the residence, office
or usual place of business of such person, if known, a written or printed
notice, requiring such person to make out and leave at the place named
by such assessor, on or before some convenient day named therein, the statement or list required by this article; the date of leaving such notice, and the
person required to list the property, shall be noted by the assessor in his
assessment book. [R. 0. 1905, § 1519: 1897. ch. 126. § 36: R. C. 1899. 5 1213.]
§ 2130. Refusal to list or swear to statement, duty of assessor. Oath. In
any case where any person whose duty it is to list personal property for
taxation, has refused or neglected to list the same when called on by the
assessor for that purpose, or to take and subscribe an oath in regard to the
32

497

Digitized by

Google

POLITICAL CODE.

§§ 2130-2133

Revenue and Taxation.

truth of his statement of personal property, or any part thereof, when required
by the assessor, the assessor shall enter opposite the name of such person
in an appropriate column the words, " refused to list " or " refused to swear,"
as the case may be; and in every case where any person required to list
property for taxation has been absent or unable by sickness to list the same,
the assessor shall enter opposite the name of such person in an appropriate
column the words, " absent " or " sick." The assessor is hereby authorized
to administer oaths to all persons who by the provisions of this article are
required to swear, or whom he may require to testify in any case ; and he
may examine under oath any person whom he may suppose to have knowledge
of the amount or value of the personal property of any person refusing to
[R. C. 1905, § 1520; 1897,
list or to verify his list of personal property.
ch. 126, § 37; H. C. 1899, § 1214.]
district
Number
or
name
of
school
to
be given where property
§ 2131.
is assessed.
It shall be the duty of assessors when assessing personal property, to designate the number or name of the school district in which each
person assessed is liable for tax, which designation shall be made by writing
the number or name of the district opposite each assessment, in a column
When the personal
provided for that purpose in the assessment book.
property of any person is assessable in several school districts, the amount
in each shall be assessed separately and the name of the owner placed
[R. C. 1905, § 1521; 1897, ch. 126, § 38; R. C. 1899.
opposite each amount.
§ 1215.|
In all cases of
§ 2132. Failure to obtain assessment, duty of assessor.
failure to obtain a statement of personal property from any cause, it shall
be the duty of the assessor to ascertain the amount and value of such
property, and assess the same at such amount as he believes to be the true
value thereof.
The assessor when requested shall deliver to the person
assessed a copy of the statement of property so listed, which copy shall be
signed by the assessor. The assessor of each district shall, on or before the
first Monday in June of each year, file with the town or city clerk of each
organized town or city, the assessment list or roll for such town or city,
where it shall remain subject to the inspection of the residents or property
owners of such town or city until the Saturday following.
[R. C. 1905,
§ 1522; 1897, ch. 126, § 39; R. C. 1899, § 1216.]

Akticlb

6.

— Boards of Equalization.

§ 2133. Town board of review, duties. Complaints and grievances. The
board of supervisors of each town, the president and auditor of each incorporated village, and the mayor, auditor and senior aldermen from the several
wards of each city (except cities organized under the general law and cities
whose charters provide for a board of equalization) shall meet on the second
Monday of June at the office of the town clerk or recorder for the purpose
of reviewing the assessment of property in each town or district, and they
shall immediately proceed to examine, ascertain and see that all taxable
property in their town or district has been properly placed upon the list and
duly valued by the assessor; and in case any property, real or personal, shall
have been omitted by inadvertence or otherwise, it shall be the duty of the
said board to place the same upon the list, with the true value thereof, and
proceed to correct the assessment, so that e'ach tract or lot of real property,
and each article, parcel or class of personal property shall be entered on the
assessment list at the true value thereof; but the assessment of the property
of any person shall not be raised until each person shall have been duly
notified of the intent of the board to do so, and on the application of any
person considering himself aggrieved, they shall review the assessment and
correct the same as shall appear to them just; any two of said officers are
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authorized to act at such meeting, and they may adjourn from day to day
until they shall finish the hearing of all cases presented on that dav provided,
that they shall complete the equalization within ten days. All complaints
and grievances of individuals, residents of the town or districts, in reference
to the assessments of personal property, shall be heard and decided by the
town board; provided, further, that the complaints of nonresidents in reference to the assessment on any property, real or personal, and of others,
in reference to any assessment made after the meeting of the town board of
review, shall be heard and determined by the county board. The clerk of
the city, town and township boards of equalization shall keep accurate record
of the proceedings of said boards, showing the facts and evidence upon
which their action is based, a copy of which shall be furnished the assessor
and filed by him with the county auditor as part of the assessment returns.
[R. C. 1905, § 1523; 1897, ch. 126, § 40; R. C. 1899, § 1217.]
As empowering county board to hear and act on complaints in respect to assessments.
First Nat. Bank v. Lewi's, 18 X. D. 390, 121 N. \V. 836.
;

Scheme of classification to be used by
must be same as that outlined in section
21 N. D. 55. 128 N.

W.

local board of review in equalizing assessments,
14!*0, subdiv. 11.
Advance Thresher Co. v. Beck,
315. Ann. Cas. 1913B, 517.

§ 2134. Notice of meeting of board of review to be posted. The assessor
days previous, notice of the time and place of the
meeting of the township board of review to be given by posting notice in
at least three public places in each township or district; but failure to give
such notice or hold such meeting shall not vitiate such assessment, except as
shall cause, at least ten

to the excess of valuation of tax thereon shown to be unjustly made or levied.
[R. C. 1905, § 1524; 1897, ch. 126, § 41; R. C. 1899, § 1218.)
As to notice to taxpayer of tax proceedings. Begg v. Paine, 15 N. D. 436, 109 N. W.

§ 2135. Assessor's statement and return to auditor. The assessor shall add
and note the amount of each column in his assessment books after making
the corrections made by the town board of review. He shall also make in
each book, under proper headings, a tabular statement showing the footings
of the several columns upon the page, and shall add and set down under the
respective headings the total amount of the several columns, and on or
before the last Monday of June he shall make return to the county auditor
of his assessment books, and deliver therewith the lists and statements of
all persons assessed, all of which shall be filed and preserved in the office of
the county auditor; except in cities having charters, the assessor's returns
shall be made to the county auditor not later than July tenth. Such returns
shall be verified by his affidavit substantially in the following form:
State of North Dakota, \
8a
County of
/
I,
assessor of
do solemnly swear that the
book to which this is attached contains a full list of all real property (or
.

personal property, as the case may be) subject to taxation in
so far as I have been able to ascertain the same, and that the assessed value
down in the proper column opposite the several kinds and descriptions
of property is in each case the true and full value of such property, to the
best of
knowledge and belief, (where the assessment has been corrected

set

my

by the town board, except as corrected by the town board) and that the
footings of the several columns in said books and the tabular statement
returned herewith are correct as I verily believe.
Subscribed and sworn to before

me

this

day of
Auditor of

Assessor.
19..

County.

fR. C. 1905, § 1525; 1897, ch. 126, § 42; R. C. 1899, § 1219; 1901, ch. 28.]
Assessor's failure to sign affidavit will not affect return where oath was administered.
Bandow v. Wolven. 20 S. D. 445, 107 N. W. 204.
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Sufficiency of tax assessor's oath.
Richardson v. Howard, 23 S. D. 86. 120 X. W. 768.
Description of land, as W. 2 of W. 2 or N. K. 4 of X. W. 4 not sufficient. Power v.
Laribee, 2 N. D. 141, 49 X. W. 724; Power v. Bowdle, 3 X. D. 107. 54 X. W. 404, 44 Am.
St. Kep. 511. 21 L.R.A. 32S; Stokes v. Allen, 15 S. D. 421, 89 X. W. 1023; Leo v. Crawford. 10 X. D. 482. 88 X. W. 97.
The descriptions of lands in a tax as " s 2 e d « 2 a to sec. or lot 30 twp. or blk. 113

rag. 09 " is not sufficient.
Turner v. Hand County, 11 S. D. 34S, 77 X. W. 589.
Description must be sufficiently specific to identify propcrtv. Van Cise v. Carter, 9 S.
D. 234. 68 X. \V. 539.
Irregularity in assessors' signed affidavit to return does not invalidate tax deed founded
on proceedings. Peters v. Lobr, 24 S. D. 605, 124 X. W. 853.

§ 2136. List given to auditor for persons sick or absent. If any person
required to list property for taxation is prevented by sickness or absence
to the assessor such statement, such person or his agent having
charge of such property, may at any time before the extension of taxes
thereon by the county auditor make out and deliver to the county auditor a
statement of the same as required by this chapter, and the county auditor
in such case shall make an entry thereof and correct the corresponding item
or items in the return made by the assessor, as the case may require; but no
such statement shall be received by the county auditor from any person who
refused or neglected to make oath to his statement when required by the
assessor, as provided herein nor from any person unless he makes and files
with the county auditor an affidavit that he was absent from his town ami
district without design to avoid the listing of his property, or was prevented
by sickness from giving the assessor the required statement when called
upon for that purpose. [R. C. 1905. § 1526; 1897, ch. 126, § 43; R. C. 1899.

from giving

;

§ 1220.]

§ 2137. Auditor to examine assessment books and have returns corrected.
The county auditor shall carefully examine the assessment books when
returned to him by the assessors, and if he discovers that the assessment of
any property has been omitted he shall enter the same upon the proper list
and forthwith notify the assessor making such omission, who shall immediately proceed to ascertain the value of such property and make the

necessary correction.

[R. C. 1905, § 1527; 1897, ch. 126, § 44; R. C. 1899.

§ 1221.]

Countv auditor or board of equalization mav add omitted propcrtv to tax list. BillimrlAirst v. Spink Countv, 5 6. D. 84, 58 X. W. 272: Grigsbv v. Minnehaha Count}'. 6 S. 1).
"

492. 62 X.
if

W.

105.

Personal notice before adding property must be given; but omission of notice waived
owner present when done and no protest is made. Avant v. Flynn, 2 S. D. 153, 49 X.

W. 15.
Xo nnthoritv
Picreon

v.

is

given to place upon tax list anv propcrtv for other than current year.
S. D. 534, 38 L.R.A.(N.S.) 261, 134 X. W. 212.

Minnehaha County, 28

The board of county
commissioners of each county at its regular meeting in July shall constitute
a board of review and equalization of the assessments made within their
respective counties and an accurate record of all its proceedings in pursuance
of the provisions of this section shall be separately entered upon its minute
book. Such board shall perform the duties prescribed by section 2133 as
respects all assessments made in districts not embraced in an incorporated
city, town or village or civil township having a board of review; and in
addition thereto such board shall examine and compare the assessments
returned by the assessors of all the districts within the county, including
those embraced in incorporated cities (whether organized under general law
or special charter), and in incorporated towns and villages and civil townships, and proceed to equalize the same throughout the county between the
Severn assessment districts, subject to the following rules:
They shall raise the valuation of each tract or lot of real property
1
which, in iheir opinion, is returned below its true and full value to such price
*nm
as they believe to be the true and full value thereof.
ami
§ 2138.

County board of review and equalization.

1
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2. They shall reduce the valuation of each tract or lot of real property
which, in their opinion, is returned above its true and full value to such
price and sum as they believe to be the true and full value thereof.
3. They shall raise the valuation of each class or article of personal property which, in their opinion, is returned below its true and full value to
such price and sum as they believe to be the true and full value thereof,
and they shall raise the aggregate value of the personal property of each
individual whenever they believe that such aggregate valuation is less than
the valuation of the taxable personal property of such individual to such
amounts as they believe was the true and full value thereof provided,
however, that the value of the property of any person or corporation shall
not be raised until due notice shall be given to the owner or agent thereof.
4. They shall reduce the valuation of each class of personal property
enumerated in section 2103 which, in their opinion, is returned above its
true and full value to such price and sum as they believe to be the true and
full value thereof; and upon complaint of any party aggrieved they shall
reduce the aggregate valuation of the personal property of such individual,
who, in their opinion, has been assessed at too large a sum, to such sum
or amount as they believe is the true and full value of his personal property.
5. Except as provided in the second and fourth subdivisions of this section, they shall not reduce the aggregate value of the real property, or
the aggregate value of the personal property of their county below the
aggregate value thereof as returned by the assessors, except as it may be
necessary to make the valuation in the different townships equal with the
additions made thereto by the auditor as hereinbefore required, but they
may raise the aggregate valuation of such real property and of each class
of personal property of said county or any town or district thereof, whenever they believe the sum is below the true and full value of said property
or class of property, to such aggregate amount as they believe to be the true
and full value thereof.
6. The county auditor shall keep an accurate journal or record of the proceedings and orders of said board, showing the facts and evidence upon
which their action is based and said record shall be published the same as
other proceedings of county commissioners, and a copy of such published
proceedings shall be transmitted to the auditor of the state, with the abstract
of assessment herein required.
The county board of equalization shall continue in session until such equalization has been completed, and upon completion of such equalization the county commissioners must proceed to make
the levy for taxes for the current fiscal year as in this chapter provided.
[B. C. 1905, § 1528; 1897, ch. 126, § 45; R. C. 1899, § 1222.]
;

;

Board of equalization cannot lawfully assemble at a time and place other than that
by statute. Power v. UraW. 2 X. D. 141. 49 X. \V. 724.
After the board has met, adjournment bv le?<» than quorum will preserve duration of

fixed

CXeil v. Tyler, 3 X. D. 47. 53 X. W. 431.
Refusal to red tire an assessment appealable. Pierre Waterworks Cc v. Hughes Co., 5
D. 145, 37 X. \V. 733.
Countv board empowered to review assessments. First Xat. Bank v. Lewis, IS X. D.
390, 121 X. W. R36.
Does not provide for countv bonrd of assessment Pierson v. Minnehaha County, 28 8.
D. 534. 3S L.R.A.(NA) 261, 134 X. \V. 212.
Taxpayer assessed proportionately hijrher than others must ask board of equalization
to equalize valuations before applviitjr to court for relief. Sioux Palls Sav. Bank v. Minnehaha County, 29 S. D. 14*. 135 X. XV. 6S9.
session.

Town

and municipal officers to advise with board. The ehairmen
§ 2139.
of the boards of township supervisors, the presidents of city councils and
the presidents of the boards of trustees of towns and villages in each county

may attend the meetings of the board of equalization in such county, and
it shall be the duty of each of such officers to advise with such board of
equalization in regard to the equalization of the assessment of such county,
the amount of taxes to be levied in such county, and the best means of caring
r.oi
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for the poor of such county. Any such officer who shall attend the meeting
of such board, as herein prescribed, shall be allowed as full compensation for
all services in connection therewith his actual expenses while in attendance,
to be paid as other bills are paid, by such township, city, town or village.
[R. C. 1905, § 1529; 1897, ch. 149; R. C. 1899, § 1223.]
County commissioners, sitting as hoard of county commissioners, have no power to re
duce individual assessments or abate individual taxes, except in certain instances. Minot
AmundKOn, 22 X. D. 236, 133 X. W. 551.

Abstracts for state auditor. The county auditor
lists.
changes of the assessment lists determined by the county
board of equalization, and make corrections accordingly. Having made such
corrections he shall make duplicate abstracts of the real and personal property
lists, one copy of which he shall file in bis office and one copy he shall forward
to the auditor of the state, on or before the last day of July following each
county equalization. [It. C. 1905, § 1530; 1899, ch. 137 R. C. 1899, § 1224.)
Meetings.
Rules
§ 2141. State board of equalization, how constituted.
§ 2140. Corrected

shall calculate the

;

state auditor, state treasurer, attorney-general
and commissioner of agriculture and labor shall constitute the state board
of equalization, a majority of which shall constitute a quorum for the transaction of business. The governor shall be ex-oflicio president of said board,
and the state auditor shall act as secretary. The said board shall meet
annually on the first Tuesday in August, at the office of the state auditor,

for equalizing.

The governor,

and shall then examine and compare the returns of the assessment of the
propei ty in the several counties of the state, aud proceed to equalize the
same, so that all taxable property in the state shall be assessed uniformly,
and at its true value in money. In the performance of their duties they shall
be governed by the following rules:
1. They shall raise the valuation of each class of personal property of
every county, which in their opinion is returned below its true and full value,
to such price and sum as they believe to be the true and full value thereof.
2. They shall reduce the valuation of each class of personal property
enumerated in section 2103 of every county, which in their opinion is
returned above its true and full value, to such price and sum as they believe
to be the true and full value thereof.
3. They shall add to the aggregate valuation of the property of every
county which they believe to be valued below its true and full value in money,
such per centum in each case as will bring the same to its true and full value
in

money.

4. They shall deduct from the aggregate valuation of the property of even,
county, which they believe to be valued above its true and full value, such
per centum in each case as will reduce the same to its true and full value

in

money.

5. They shall not reduce the aggregate valuation of all the property in
the state, as returned by the several county auditors, more than one per
centum on the whole valuation thereof.
6. Upon the completion of such equalization and determination of the
aggregate valuation of all the property of the state, the said board shall
then decide upon the rate of the state tax to be levied for the current year,
together with any other general or special state taxes required by law to
be levied. [R. C. 1905, § 1531; 1897, ch. 126, § 47; R. C. 1899, § 1225; 1903,
ch. 182.]

An amendment to this section wac vetoed in Laws 1913, ch. 208.
Lawrence
Increase of 12Vj per cent in assessed valuation is authorized. Clark
County, 21 S. D. 254, 111 X. W. 558.
State board of equalization not authorized to raise valuation of bank stock without
increasing that of other stocks and ahares. Campbell v. Minnehaha County, 11 8. D. 133,
76 X. \V. 10.
TcU-plionc company failing to furnish sworn statement cannot complain of irregularity
as to timo of assessment. Iowa & D. Tcleph. Co. . Schamber, 16 S. b. 588, 91 N. W. 7*.
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v. Minnd nlm
"State board of ns'ossmont " does not exist in this state.
134 X. \V. 212.
County, 23 S. D. 534, 3S L.R.A.(N.S.)
be sent to
to
published.
Synopsis
proceedings
to
be
of
2142.
Record
§
county auditors. The secretary Khali keep a record of the proceedings of the
board, which shall be published in the annual report of the state auditor,

Pi«rson

final adjournment he shall transmit to each county auditor an
abstract of such proceedings specifying; the per centum added to or deducted
from the valuation of the real property of each of the several counties, in
ease an equal per centum has not been added to or deducted from each, and
specifying: also the per centum added to or deducted from the several classes
of personal property, in each of the counties in the state, and such other
information as will enable each auditor to properly equalize the valuation
[R. C. 1905, § 1532;
in their respective counties and the taxable rates thereof.
1S97, eh. 126, § 48; R. C. 1899, § 1226.1
§ 2143. Duty of county auitor after equalization by the state board. Upon
receipt of the report of the proceedings of the state board of equalization
it shall be the duty of the county auditor to add to or deduct from each
tract or lot of real property in his county the required per centum on the
valuation thereof, as it stands after the same has been equalized by the county
board of equalization, adding in each case any fractional sum of fifty cents,
or more, and deducting in each case any fractional sum of less than fifty cents,
so that the value of any separate tract or lot shall contain no fraction of a
dollar, and shall also add to or deduct from such class of personal property
in his county the required per centums on the valuation thereof, as it stands
after the same has been equalized by the county board of equalization, adding
or deducting in manner as aforesaid, any fractional sum, so that the value
of any separate class of personal property shall contain no fraction of a
dollar.
[R. C. 1905, § 1533; 1897, ch. 126, § 49 R. C. 1899, § 1227,]

and upon

;

Article

7.

Assessment of Expiikss and Other Companies.

§ 2144. Express, telegraph, telephone, freight line and equipment companies, assessment of.
The state board of equalization shall at its annual
meeting in August in each year assess at its actual value the franchise and
all property within the state of all express companies, freight line companies,
car equipment companies, sleeping car companies, dining car companies, telegraph or telephone companies. To enable said board to make a correct valuation of such franchises and property, it shall have access to all reports of
such corporations which may be on file in any public office of the state,
and they shall have power to compel and require every such company, on
reasonable notice, to report to them a full statement of the property and
mileage operated by it within this state, and shall have power to summon
and compel the attendance of witnesses, and may examine such witnesses
under oath in any matter relating to the value of such property. In estimating the value of such franchises aud property the board shall be governed by
the same rules as are provided for the government of county and township
assessors in valuing other property in this state. It shall cause a record to be
made of the estimated value placed upon each of the items which go to
make up the aggregate valuation of such assessments. [R. C. 1905, § 1534;
1901. ch. 26, § 1.1

§ 2145. Valuation, how apportioned. The board of equalization shall divide
the valuation so found and determined of each continuous line by the number
of miles of such line contained in the state, and tho result shall be the valuation per mile for which said line shall be assessed. Such valuation per mile

be apportioned to each county according to the number of miles of such
contained in such county. [R. C. 1905, § 1535; 1901, ch. 26, § 2.]
2146.
Miles of line and valuation. State auditor shall certify. The state
§
auditor shall at the time of certifying the equalized value of each organized
*hall
line
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county to the county auditor, also certify to the number of miles of line operated by each of the companies before mentioned contained in said county and
the valuation per mile as determined by the state board of equalization, and the
county auditor of such county shall apportion such valuation to the cities,
towns, villages, townships and districts through which such lines run according
to the number of miles contained in each, as a part of the valuation of such city,
town, village, township and district for the purpose of taxation, and the same
[R. C. 1905,
shall be taxed as personal property is taxed in each county.
§ 1536; 1901, ch. 26, § 3.]
§ 2147. Valuation in unorganized counties. Taxes for state purposes only.
The valuation so apportioned to unorganized counties shall be taxed for
state purposes only and such tax shall be levied annually by the state auditor
at the same rate as other property is taxed for state purposes and the state
auditor shall notify each company so taxed of the amount of such tax on or
before the first day of December in each year, and such tax must be paid to
the state treasurer at the same time, and subject to the same penalty, as is
prescribed by law for the collection of personal property taxes in organized
counties, and the state treasurer shall have the same powers and it shall be
his duty to collect such tax in the same manner as county treasurers are authorized by law to collect personal property taxes.
[R. C. 1905, § 1537; 1901,
;

ch. 26. § 4.]
Express company'* property used in interstate commerce is assessable. State v. State
Board. 3 S. D. 33«; 53 N. W. 102.
All railway property, including side track*, station, and freight houses, assessable by
state board. * C. M. &. St. P. Ky. Co. v. Ciiss County, b N. D. 18, 70 X. W. 239.
Assessment not invalid became value fixed was less than actual value when there is
doubt as to liability of property taxation. Seluittuck v. Smith. 0 X. D. 56, 69 X. W. 5.
A telephone company neglecting to file a statement cannot complain of assessment.
Iowa & Dakota Tel. Co. v. S-hamber. 15 S. D. r.ss. 91 X. W. 7*.
Mileage tax does not cover lands to be used for railroad purposes in future. St Paul,
M. & M. R. Co. v. Howard, 119 X. W. 1032, 23 S. D. 34.

Article

8.

— Rate op Taxation and Levy.

§ 2148. Taxes to be levied in specific amounts. Rate, how determined. All
county, township, town, city and school district taxes, except special taxes
for local improvements, in cities or villages, or unless specially provided
for by law, shall be levied or voted in specific amounts and the rate per centum
shall be determined from the amount of property as equalized by the state
hoard of equalization each year. The state tax shall be levied by the state
board of equalization at its annual meeting in August of each year, and the
rate of such tax shall be certified by the state auditor to each count}' auditor
on or before the first day of September annually. In levying said tax the state
board of equalization shall be limited by the amount necessary to raise for
the purpose of meeting the appropriations made by the legislative assembly
and the estimated general expenses of the state, as made by the auditor. Such
levy shall be made in a specific amount, and the rate shall be determined by
the state auditor; provided, that if the amount is greater than the rate prescribed in the constitution will raise, then the state auditor shall only certify
the limited rate. The county taxes shall be levied by the county commissioners at the time of their meeting in July in each year. Such taxes shall be
based upon an itemized statement of the county expenses for the ensuing
year and a general statement of the outstanding indebtedness of the county,
which statements shall be included in the published proceedings of said board,
and no greater levy of county tax shall be upon the taxable property of any
county than will equal the amount of such expense, plus five per cent of such
amount, together with the amount of one year's interest upon, and ten per ceiit
of the principal sum of its outstanding indebtedness. The taxes voted by
incorporated cities, villages, townships or school districts shall be certified
by the proper authorities to the county auditor on or before the twentieth
r.04
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day of July in each year. The rate per centum of all taxes, except the state
tax and such other taxes, the rate of which may be fixed by law, shall be calculated and fixed by the county auditor, according to the limitations hereinafter prescribed; provided, that if any county, city, town or school district
shall return a greater amount than the prescribed rate will raise, then the
county auditor shall only extend such amount of tax as the limited rate will
produce. Any city, village, town, township or school district officer required
by law to report the amount of taxes to be levied for such city, town, township,
village or school district, and neglecting or refusing to make such report
within the time required by this section, shall be subject to a penalty of not
less than twenty-five dollars for such refusal or neglect, to be recovered on
complaint of the county auditor before any court of competent jurisdiction.
[R. C. 1905, § 1538; 1897, ch. 126, § 50; R. C. 1899, § 1228.
Tax upon roadbed, franchise, real estate, rolling stock and other railroad property tax
upon personal property. Minn. St. V. &. S. Rv. Co. v. Dickey County, 11 S. D. 107, 90
N. W. 260.
|

§ 2149. County auditor to acknowledge receipt of tax levy. The county
auditor of such [each] county in this state upon receipt of tax levies certified
to him by the proper authorities of any incorporated city, village, town, township or school district in this state, shall, immediately upon receiving such
tax levies so certified to him, acknowledge receipt thereof to the proper officer
of any incorporated city, village, town, township or school district transmitting any such tax levy to him. [1911, ch. 113.
§ 2150. Stale and county tax. Rate. Road tax. Sinking fund. The rate
of the general state tax shall not be more than four mills on the dollar valuation
and for ordinary county revenue, including the support of the poor,
not more than eight mills on the dollar; and for roads and bridges, a poll tax of
one dollar and a half, or one day's work, on every male person between the
ages of twenty-one and fifty years a bridge tax not to exceed two mills on
the dollar, and a road tax not to exceed five mills on the dollar, valuation,
to be paid in money, or in labor at the rate of one dollar and a half per day,
at the option of the person taxed, and the certificate that the person named
therein has actually performed eight hours' labor for each day's work so
certified, shall be received by the county treasurer in discharge of said tax
to the amount so certified; and a further tax of not to exceed two mills on
the dollar upon all taxable property in the county for emergency purposes: for
county sinking fund, such rate as may be fixed by any funding act passed by
the legislative assembly, or in the absence o£ a provision in any such act, or
in counties that shall have not funded their indebtedness, then such rate as,
in the estimation of the board. of county commissioners, will pay one year's
interest on all the outstanding debts of the county, with ten per cent on the
principal sura of such debts.
[R. C. 1905. § 1539: 1897, ch. 126, § 51 K. C.
1899, § 1229; 1901, ch. 151.]
§ 2151. Electors may vote sums of money for road work. The elect n-s of
each township have power at the annual meeting to vote to raise such sums
of money for the repair and construction of roads and bridges, for the support
of the poor, and for all township charges and necessary expenses, as they deem
expedient; provided, that they may, at their annual meeting, direct such an
amount of the poll or road tax of the township to be expended on the highways in an adjoining township, as they deem conducive to the interests of the
township, which labor and tax shall be expended under the direction of the
supervisors of the. township furnishing the same; provided, further, that
where more than one entire congressional township is iucluded within an
organized township, the poll and road taxes raised within the limits of each of
such congressional townships shall be expended within such congressional
townships, unless raised to be expended outside of such organized townships
;

;

;
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an adjoining township provided, further, that the amount of tax for road
purposes shall not exceed eight mills, and for bridge purposes shall not exceed
two mills, and that the levy of all township taxes shall be in the manner
prescribed in section 2148, and that the township clerk shall notify the county
auditor of all such levies as provided in section 4237 provided, further, that
none of the provisions of this section shall be construed as conflicting with the
provisions of article 9, chapter 19, of the political code [sections 2004-2034
'lerein]
provided, also, that the board of county commissioners shall have the
same jurisdiction in relation to roads and bridges, and the same power to levy
road taxes in the unorganized parts of counties, as the township supervisors
now have in organized townships. [R. C. 1905, § 1540; 1883, sub-ch. 1, ch. 112,
in

;

;

;

§§ 13, 101 1895, ch. 91, § 3; R. C. 1899, §§ 2542, 2640, 2670; 1901, ch. 151, § 2;
1903, ch. 172.1
On riglit to raise money for highway purposes at annual town meeting, and disposition
of fund illegally raised.
Miner v. Clifton 'lwp., 30 S. D. 127, 137 N. W. 585.
§ 2152. Tax list made out by county auditor. Form. As soon as practicable
after the taxes are levied, the county auditor shall make out the tax lists according to the prescribed form, and to correspond with the assessment districts
of the county. The rate per cent necessary to raise the required amount
of the various taxes shall be calculated on the assessed valuation of property
as determined by the state board of equalization but in calculating such rates,
no rates shall be used resulting in any fraction of less than. one-half of onetenth of a mill; and in extending any tax whenever it amounts to the fractional
part of a cent it shall be made one cent. The tax list shall also be made out
to correspond with the assessment book, in reference to ownership and description of property, with columns for the valuation and for the various items
of tax included in the total amount of all taxes set down opposite such
description of property. The amount of special taxes shall be entered in the
proper columns, but the general taxes may be shown by entering the rate per
cent of each tax at the head of the proper columns without extending the same,
in which case a schedule of the rates per cent of such taxes shall be made on
the first page of each tax list; such tax lists shall also show in a separate
column the years for which any piece or parcel has been sold for taxes, if the
same has not been redeemed or deeded for such taxes. The county auditor shall
on or before the first day of November in each year, make and transmit to the
state auditor, in such form as the state auditor may prescribe, a complete
abstract of the tax list of his county. [1911, ch. 112; R. C. 1905, § 1541; 1883,
sub-ch. 2, ch. 112, § 31 1887, ch. 158, § 2; R. C. 1899, § 1141.]
§ 2153. Certificate of county au itor in tax book. It shall be the duty of
the county auditor to make in each tax book or list a certificate in the follow;

;

;

ing form,

viz.

State of North Dakota,
County of

\
J*"*

8

auditor of
county, state of North Dakota,
hereby certify that the following is a correct list of the taxes levied on the real
and personal property in the town (or district as the case may be) of
I,

for the year
"Witness my

hand and the

official seal this

19.
day of
County Auditor.

..

[R. C. 1905, § 1542; 1897, ch. 126, § 53; R. C. 1899, § 1231.]
The county auditor shall
§ 2154. Tax lists, when delivered to treasurer.
deliver the tax lists of the several districts of the county to the county treasurer on or before the first day of December in each year, taking his receipt
therefor; and such list shall be full and sufficient authority for the county
Treasurer to receive and coueet taxes therein levied. [R. C. 1905, § 1543 1897,
ch. 126, § 54; R. C. 1899, § 1232; 1903. ch. 164,]
As to necesBitv of attaching warrant to Uix list. Fisher <r. Betta, 13 N. D. 197, 96 N.
;

W.

132.
5or,
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Article

9.

§§ 2155-2157

— Thk County Treasurer and

Hra Duties.

§ 2155. Notice of rates of taxation and time for payment. Deputy treasurer.
On receiving the tax lists from the county auditor, the treasurer shall
give notice in one or more official newspapers of the county, once in each of
three successive weeks, specifying particularly in said notice the rates of
taxation for all general purposes, and the amounts raised for each specific
purpose, also designating a day on which he or his deputy will attend at the
place of holding elections, or at some other convenient place in each town or
district, which day shall not be prior to the first day of January in each year,
for the purpose of receiving such taxes, and the treasurer or his deputy shall
attend, for the purpose aforesaid, on the day and at the place named in said
notice.
The county treasurer shall, if directed by the county commissioners,
have duplicate tax lists made, at the expense of the county, for his use while
collecting taxes away from the county seat; and he may appoint one or more
deputies to assist him in the collection of taxes, and may take such bond as
security from the person so appointed as he deems necessary for his indemnity,
and shall in all cases be liable and accountable for the proceedings and mis[R. C. 1905, § 1544; 1897, ch. 126, § 55 R. C.
conduct of his deputies in office.
;

1899, § 1233.]
As to notice to tavpaver

of tax proceedings.

Beggs

Paine, 15 N. D. 436, 109 K.

W.

322.

The county treasurer shall be
§ 2156. County treasurer collector of taxes.
the receiver and collector of all taxes extended upon the tax lists of the county,
whether levied for state, county, city, town, school, poor, bridge, road or other
purposes, notwithstanding anything in the charter of any city, or town, or in
any other act heretofore passed to the contrary, including the special taxes
of local improvements in cities as provided for by law, and also of all fines,
forfeitures or penalties received by any person or officer for the school fund
or for the use of his county and he shall proceed to collect the same according
to law, and place the same when collected to the credit of the proper funds;
but this provision shall not be construed so as to include any fines or penalties
accruing to any municipal corporation for the violation of its ordinances.
consecutively,
All tax receipts issued by the county treasurer shall be numbered
commencing with number one on the first receipt issued for the taxes of any
one year, and he shall not receipt for more than one year's taxes on the same
property in one tax receipt, but shall keep a separate and distinct series of
numbers of receipts issued for the taxes of each year, for which the same has
[R. C. 1905, § 1545; 1897, ch. 126.
been levied and assessed in this state.
§

56; R. C. 1899,

§ 1234.]
to retain from

M
amounts collected aa taxea for school district any
making collection. Mineral School Disk No. 10 v. Pennington County, 19 <5. D. 602, 104 K. W. 270.
Numbered consecutively. Dupli§ 2157. Tax receipts, what to specify.
the
The county treasurer, upon the payment of any tax, shall give to
cates.
land, town or
person paving the same a receipt therefor, specifying therein the
its
to
according
levied,
was
tax
city lot or other property on which said
and the year or
.description on the tax list, or in some other sufficient manner,
separate
a
shall be on
vears for which the tax was levied, and each year's tax
from one upwards,
"receipt and the receipts for each year shall be numbered
Each receipt shall also specity
until the tax list is returned to the auditor.
has been sold for
therein
tbe vears for which any of the real estate described
in duplicate, showing
taxes and not redeemed. The said receipt shall be made
and the amount and date
the name of the person, description of property,
all such duplicate receipts,
of payment; and the county treasurer shall return
of each day who shall
end
the
at
auditor
the
to
deputies,
made by himself or
offic* "harging the treasurer with the amount
file and preserve them in his
1899,
R.
C.
§ 1235.]
[R. C. 1905, § 1546; 1897, ch. 126, § 57;
thereof.

County not authorized

porti. n of expenses incurred in

ROT
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Penalty for refusal. If the treas§ 2158. Treasurer may summon posse.
urer is resisted or impeded in the execution of his office he may requiro any
suitable person or persons to aid him therein, and if any such person refuses
to aid, he shall forfeit a sum not exceeding ten dollars, to be recovered by
civil action in the name and for the use of the county, and the person or
persons resisting shall be liable, as in the case of resisting the sheriff in the
execution of civil process.
[R. C. 1905, § 1547; R. C. 1899, § 1236.]
The county treasurer is required
§ 2159. Treasurer to keep a cash book.
to keep a cash book, in which he shall enter an account of all moneys by him
received, specifying, in proper columns provided for that purpose, the date
of the payment, the number of the receipt issued*thercfor, by whom paid, and
the several items as the same appear on the tax list, and the amount paid in
road orders and supervisor's receipts, each in a separate column, and the
total amount for which the order or receipt was given in another column, and
the treasurer shall keep his account of money received for and on account of
taxes levied and assessed for any one year separate and distinct from those
levied or assessed for any other year, and all entries in said cash book of
monevs received for taxes shall be in the numerical order of the receipts
issued therefor.
[R. C. 1905, § 1548; R. C. 1899, § 1237.]
WhenCustodian of warrants.
Office hours.
§ 2160. Receipts for fines.
ever the treasurer receives any money on account of fines or any other account,
except taxes charged on the duplicate, he shall make out duplicate receipts,
one of which receipts he shall deliver to the person paying, and the other
he shall deposit with the county auditor at the close of business each day.
in order that the treasurer may be charged with the amount thereof.
The
treasurer shall enter the same in his cash book, as in case of moneys received
for taxes, but in a separate place, and with a separate and distinct series of
The county treasurer shall keep his
numbers of receipts issued therefor.
office open from nine o'clock a. m. to four o'clock p. m. of each business day,
and shall, within seven days after the close of business on each day, transmit
to the county auditor the duplicate receipts of all moneys received and cancelled by him during the day, all warrants paid, all receipts taken and received
The auditor shall be
for money paid out, except as hereinbefore provided.
custodian of such receipts, warrants and vouchers, and shall keep the same in
some safe place to be provided by the county commissioners. He shall receipt
to the treasurer for each and every receipt, warrant and voucher delivered to
him, stating in said receipt the number and amount of each receipt, warrant
and voucher. The county auditor shall forthwith compare said tax receipts
and all other receipts, warrants and vouchers with the books of the treasurer
and if, upon said comparison, he finds said receipts are in all respects correct,
and are given for the actual amount due and paid into the treasury or for the
amount actually paid out, as the case may bo, that the warrants were actually
paid, and that all such items and amounts have been properly entered upon the
treasurer's books, he shall so certify on the back of said receipts, but if any
errors or omissions are found, he shall report the same to the county commis[R. C.
sioners without delav, unless the error is corrected in his presence.
1905, § 1549; 1881, ch. 117, § 1 R. C. 1899, § 1238.]
The county
§ 2161. Auditor to keep duplicate treasurer's cash book.
auditor is required to keep a duplicate of the treasurer's cash book, and to
enter therein all duplicate receipts by him received from the treasurer, in the
[R. C.
same manner and form as the treasurer is required to enter the same.
1905, § 1550; R. C. 1899, § 1239.]
The county treasurer shall
§ 2162. What orders receivable for taxes.
receive in payment of taxes, orders or warrants on the several funds for which
taxes may be levied, to the amount of the tax for such fund, without regard
to priority of the numbers of the same, except when otherwise provided by
law ; and be shall write or stamp across the face of all such orders or warrants
;
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the date of their receipt and the name of the person from whom received.
(R. C. 1905, § 1551; 1897, ch. 126, § 58; R. C. 1899, § 1240.]
City warrant upon general fund should be received by county treasurer in. payment of
city taxes.
Western J own Lot Co. v. Lane, 7 S. D. 599. 65 N. VV. 17.
If on the
§ 2163. Erroneous assessment, how and by whom corrected.
assessment roll or tax list there is any error in the name of the person assessed
or taxed, the name may be changed and the tax collected from the person
intended, if he is taxable and can be identified by the assessor or treasurer;
and when the treasurer, after the tax list is committed to him, shall ascertain
that any land or other property is omitted, lie shall report the fact to the
county auditor, who, upon being satisfied thereof, shall enter the same upon
his assessment roll and assess the value, and the treasurer shall enter it upon
the tax list and collect the tax as in other cases.
[R. C. 1905, § 1552; R. C.
1899, § 1241.]
Assessment of real estate in name of another than owner does not render tax void.
Hartzler

v.

Freeman, 12 N. D. 187, 96 N.

\V. 294.

Article 10.— Tax Paid by Mistake.
Correction.
When any tax upon land for
§ 2164. Tax paid by mistake.
a given year shall have been paid through error or mistake of the county
treasurer or auditor or by reason of the mistake of the party so paying the
same, the county commissioners, upon affidavit of the party paying said tax
and sufficient showing thereon and upon the filing of a satisfactory bond in
the penalty of three times the face of the tax to indemnify the county, and
all parties interested, shall cause to be corrected such error or mistake and
may make proper application of the tax payment according to the affidavit
of the party paying said taxes, and the books in the office of the county
treasurer and auditor shall be corrected by making proper notation in red
Provided, that the treasurer, upon making any such correction, shall
ink.
immediately cause a written notice of the same to be served personally or
by registered mail upon the record owner of the land upon which the tax
payment was cancelled.
[1911, ch. 296.]

Articlb

11.

— Delinquency, Penalty

County commissioners,

and Lien op Taxes, Distress and Sale.

sitting as hoard of county commissioners, have no power to reMinot v. Amundson, 22 N. 1>.
in special instances.

duce individual assessments except
236, 133 N.

W.

551.

The board of county commis§ 2166. Abatement of taxes, how made.
sioners may, upon affidavit or other evidence, when satisfied beyond a doubt
as to the illegality or unjustness of the assessment or in case of error, abate
Full record of such abatement must be made,
taxes whether real or personal.
showing the reason for their action, and the county auditor shall certify such
abatement to the county treasurer, who shall enter such facts opposite the
And whentax so abated, which shail have the effect of discharging such tax.
ever taxes on any real estate remain unpaid and such property has not been
sold to any purchaser other than the county, by reason of depreciation in value
or other cause, the board of county commissioners may compromise with the
owner of such property by abating a portion of such delinquent taxes on payment of the remainder. The county auditor shall also make out a certified
statement of the amount of state taxes so abated, which statement shall be
forwarded to the state auditor, who shall give the county credit for the amount
so abated.

[R. C. 1905, § 1553 1897, ch. 126, § 59 R. C. 1899, § 1242.]
Haglcr v. Kelly, 14 N. D. 218, 103 N.
of board of county commissioners.
;

;

A* to powers
W. 629.

County commissioners sitting as board of county commissioners have no power to reduce
individual assessments except in special instances. Minot v. Amundson, 22 N. D. 236, 133
S. W. 551.
Fee ownrr of land not subject to taxation may recover money paid to redeem from tax
Tisdale v. Ward County, 20 N. D. 401, 127 N.
sale, although sale was not declared void.

W.

512.
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§ 2166. Delinquent personal property taxes. When due. Penalty. Distress.
All personal property taxes shall become due on the first day of December in
each and every year for which the tax was levied, and become delinquent on
the first day of March next after they become due, and thereupon a penalty of
five per cent shall attach and be charged upon all delinquent taxes, and
thenceforth there shall be charged interest at the rate of one per cent per
month on the original amount of the tax until the same is paid. The county
treasurer shall, during the month of January preceding the time when such
tax shall become delinquent,' give notice of the fact by mailing to each person,
firm or corporation, a written notice stating the amount of tax due from each
person, firm or corporation, and the date when same shall become delinquent.
On or before the first day of September in each year the county treasurer
shall make out a list of the unpaid delinquent personal property taxes, in
the same order as they appear on the tax list, and shall, on or before the
fifteenth day of September thereafter, notify by mail each of the delinquents
that unless such taxes are paid on or before the fifteenth day of. October,
such taxes will be placed in the hands of the sheriff for collection, and the
county treasurer shall on said fifteenth day of October deliver such list of
delinquent taxes to the sheriff of his county, who shall immediately proceed
to collect all such delinquent personal property taxes, and if such taxes are
not paid upon demand he shall distrain sufficient goods and chattels belonging
to the person, firm or corporation charged with such taxes if found within
the county, to pay the same, with the said penalty of five per cent and all
accruing interest and costs, and shall immediately proceed to advertise the
same by posting notices in three public places in the town or district when'
such property is taken, stating the time when, and the place where, such
property shall be sold, and the amount of said delinquent tax, together with
the penalty and accruing interest, which place of sale shall be at the resi
dence or place of business of the person, firm or corporation whose goods
have been distrained, or in case such person, firm or corporation has no
residence or place of business within the town or district where such goods
have been distrained, then at the place of sale of mortgaged chattel property
within such town or district and uo personal property shall be exempt from
distraint and sale; and if the tax for which said property is distrained,
together with the penalty and accrued interest and costs is not paid before
the day appointed for such sale, which shall not be less than ten days after
the taking of such property, such sheriff or his deputy shall proceed to sell
such property at public vendue, or so much thereof as shall be sufficient to
pay such taxes, penalty and costs of such distress and sale, and any surplus
arising from said sale shall be disposed of as in case of sale of mortgaged
On the first day of each month after receiving such list
personal property.
from the county treasurer such sheriff shall make out and file with the county
treasurer a statement of the personal property tax collected by him, since
the date of his last preceding statement, giving the name, town or district
and post office address of each person, firm or corporation from whom collected, and the amount of the tax, including the penalty and interest collected from each, and at the same time turn over to the county treasurer the.
moneys collected as shown by such statement, and the treasurer shall issue
receipts for the same as provided in section 2157, mailing such receipt to
Such sheriff shall, at the
the pc son. firm or corporation entitled thereto.
time of filing such statement with the county treasurer, file a duplicate thereof
with the county auditor, and shall on or before the first day of January
next after receiving such list from the county treasurer file his annual state
ment of taxes collected as herein provided, together with the list of uncollected t:>xes as provided in section 2169; provided that all personal property
taxes shall be a lien upon the property assessed from and after the date
upon whieh assessment is made and it shall be the duty of the sheriff when
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any person to whom personal property shall have bean assessed is, in his
opinion, about to sell, barter or remove said property from the county, to
collect such taxes at any time after the property shall have been assessed.
The sheriff shall retain in his office the original delinquent tax list furnished
him by the county treasurer, and it shall be his duty to collect at any time
any taxes remaining uncancelled, unabated or unpaid, and on sending his
notice for each succeeding year he shall include any unpaid balances together
with interest, penalties and costs, with the new delinquent amount, and they
shall be collected in the same manner as the current delinquent tax.
[1911,
ch. 300; 1909, ch. 197; R. C. 1905, § 1554; 1899, ch. 134; R. C. 1899, § 1243;
1903, ch. 134; 1905, ch. 145.]
Injunction against sale of propertv for illegal taxes. 69 Am. Dec. 198; 49 Am. Rep.
2«7; 23 Am. Pep. fi22: rj3 Am. Pep.'llO.
.

What to specify. Numbered con§ 2167. Sheriffs shall file tax receipts.
secutively.
Triplicates.
Every sheriff, upon the payment of any delinquent
personal property tax collected by him or his deputy, shall give to the person
paying the same a receipt therefor, specifying therein the name of the person
paying the same, the year's tax, and the amount and date of payment; each
year's tax shall be on a separate receipt, which receipt shall be numbered
consecutively from one upwards; each receipt shall be made in triplicate
showing the name of the person, year's tax, and the amount and date of payment and the sheriff shall return all duplicate receipts made by himself or
his deputy to the auditor at the end of each month and keep the triplicate
receipts on file in his office; and the auditor shall carefully compare and
check such duplicate receipts with the report filed with the county treasurer
each month by the sheriff for the collection of said taxes and the auditor
shall file and preserve them in his office and give to the sheriff a receipt
therefor.
[1911, ch. 274, § 1.]
Penalty.
Any sheriff who shall fail to comply with the
§ 2168. Failure.
provisions of section 2107 shall, upon conviction thereof, be fined not less
than twentv-five dollars nor more than one hundred dollars for each offense.
;

[1911. ch. 274. § 2.]
If the sheriff is unable
§ 2169. List of uncollected taxes, how deposed of.
any of the taxes appearing in the list of delinquent taxes delivered
margin
write
on
opposite the name of
treasurer,
he
shall
the
to him by the
to collect

each person against whom such tax is assessed the word " uncollected," and
tc such list his affidavit, or the affidavit of his deputy intrusted with
the collection thereof, stating that he has made diligent search and inquiry
for goods and chattels out of which to make collection of the taxes so remaining uncollected, and is unable to make or collect the same; he shall also note
on the margin of such list the place to which any deliquent taxpayer has
moved, with the date of removal, if he can ascertain such facts, and shall
on or before the first day of January following the receipt of such lists, deliver
the same with the affidavit aforesaid to the county auditor. The county auditor
shall exhibit such list to the board of county commissioners at its next meeting and the board shall thereupon examine and compare the same with the
sheriff 8 return of taxes collected, to the auditor and treasurer, and may
cancel on said list such taxes as they are satisfied cannot be collected, furnishing such lists of cancellation to the sheriff, who shall note on his list that
such taxes have been cancelled, and it shall be the duty of the county auditor
to certify to the state auditor the amount of state taxes so cancelled and the
state auditor shall enter the same to the credit of the county accordingly.
JR. C. 1905. § 1555; 1897, ch. 126, § 61; R. C. 1899, § 1244; 1903, ch. 134;

append

1905. ch. 145.]

§ 2170. Removal or disposal of personal property on which taxes aro
unpaid a m'sdemeanor. Any person who shall remove from the state or dispose of any personal property that has been assessed for the purpose of taxation while such person shall be owing any personal property taxes within
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the state shall be deemed guilty of a misdemeanor provided, such property
be so removed or disposed of with the intention of avoiding the payment of
personal property taxes.
[R. C. 1905, § 1556; 1905, ch. 144.]
;

See also section 2187.

§ 2171. Lien of state and county for personal taxes. The right of the state
and each and every county thereof to enforce the collection of personal
property taxes shall take and have precedence of any and all liens on or
against personal property of a tax debtor provided, that any person holding a
lien on personal property of any tax debtor may demand and require the
property of the tax debtor not covered by a lien to be first exhausted in the
payment of such taxes. [R. C. 1905, § 1557; 1901, ch. 150.]
;

Preference created was right merely to extent of taxes assessed against particular
property covered by lien and property included in same class and assessed with it as one
indivisible item as disclosed by assessment list.
Advance Thresher Co. v. Beck, 21 X.
I). 55, 128 N. \V. 315, Ann. Cas. 1913B, 517.

Collection.
Whenever it is deemed
§ 2172. Delinquent personal taxes.
expedient by the board of county commissioners of any county to collect
delinquent personal taxes by action, they shall have the power to institute
such an action in the name of the county for and on behalf of the county.
[R. C. 1905, § 1558; 1901, ch. 163.]
Personal liability for taxes, and remedies for its enforcement. 42 Am. St. Rep. 655.
Recovery by taxpayer of taxes paid. 22 Am. Dec. 519; 45 Am. Dec. 104; 94 Am. St.
Rep. 425.

In any county where for any reason per§ 2173. Contract for collection.
sonal property taxes that have been delinquent more than one year remain
unpaid, uncancelled or not put into personal property tax judgment, or in any
county where delinquent taxes have been put into tax judgment, the commissioners of such county may contract with the sheriff of the county to
pay him a percentage of such delinquent personal property taxes, or personal property tax judgments, as compensation for collecting the same, in
lieu of or in addition to the compensation now provided by law.
And such
expense of collection shall be borne pro rata by the state, county, city, village,
township or school district in which such tax is laid.
[R. C. 1905, § 1559
1901, ch. 164.]
After the county commis§ 2174. Lien for delinquent personal taxes.
sioners have cancelled so much of the delinquent taxes as they deem uncollectible as provided in the preceding section, the county auditor shall extend
to and enter upon the tax list in the hands of the treasurer for the same year
in an appropriate column or columns for remarks, opposite each description
of real property belonging to any person owning such uncollected personal
property tax, words showing the year for which the same remains due, and
the principal sum of such tax, as for example, " personal tax, 1896, twelve
And when the delinquent afterwards
dollars and seventy-eight cents."
acquires any real property in the county such delinquent taxes may be
entered in like manner upon any subsequent tax list; and from the time of
such entry the delinquent taxes so entered shall become a lien on any real
property of the delinquent against which they are so entered in the same
manner and to the same extent as the taxes upon such real property, and
collection thereof shall be enforced accordingly by sale of the lands against
which they are so entered, or so much thereof as may be necessary, at the
time when the lands are sold for delinquent taxes, and in the same manner
[R. C. 1905, § 1560; 1897, ch. 126,
as if originally charged against such lands.
\ 62; R. C. 1899, § 1245.]
If any county
§ 2175. Neglect or refusal of treasurer or sheriff. Penalty.
treasurer shall refuse or neglect to collect any tax assessed upon personal
property where the same is collectible, or to file th6 delinquent list and
affidavit as herein provided, he shall be held, in his next settlement with the
auditor, liable for the whole amount of such taxes uncollected, and the same
shall be deducted from his salary or fees and applied to the several funds
;
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for which they were levied, and any refusal or neglect on the part of the
sheriff to perform the duties herein provided, whereby he fails to collect such
delinquent taxes, shall be deemed malfeasance in office and he shall be liable
to the county for the whole amount of tax, penalty and interest that he may
neglect or refuse to collect.
failure of an assessor to return his assessment to the county auditor, or of the county auditor to report the changes
made therein to the state auditor, or to return to the state auditor an abstract
of the tax lists of his county, or to deliver said lists to the county treasurer,
or a failure of the treasurer to return the same to the county auditor at the
time or times specified in this article, or a failure on the part of the treasurer
to do any of the things prescribed in section 2155 and section 2166, or a failure
on the part of the sheriff to make an affidavit prescribed by section 21G9, or
to return his list at the time therein prescribed, or to make collection of any
taxes appearing thereon, or a failure on the part of any officer to do any act
at the partioular time specified in this chapter, shall in no manner invalidate
any tax levy or any certificate of tax sale or tax deed. And when any
notice is required to be published in a newspaper by the provisions of this
article, if the same is printed in a supplement mailed and distributed with
and as a part of the newspaper receiving the same for publication, such
[R. C. 1905, § 1561; 1897, ch. 126,
publication shall be deemed sufficient.
§ 63; R. C. 1899, § 1246.]
Duty of
§ 2176. Removal of delinquent taxpayer to another county.
auditor.
In case of the removal of any delinquent taxpayer from the county
in which his personal property was taxed to any other county in the state, it
shall be the duty of the assessor to immediately make proper effort to ascertain the place of his destination and report the same to the county auditor,
and thereupon it shall be his duty to make out and forward to the clerk of
the district court of any county in this state to which any delinquent tax-

A

may have removed, a statement of the amount of such delinquent taxes,
including* all penalties, interest and costs that may have attached, specifying
[R. C. 1905, § 1562;
the value of property on which said taxes were levied.
1897, ch. 126, § 64; R. C. 1899, § 1247.]
On receipt of any such
§ 2177. Manner of collecting from such person.
statement or account, the clerk of the court receiving the same shall issue
his warrant to the sheriff of his county, and the sheriff shall immediately
proceed to collect the same of the person so charged with said taxes and per
centum, together with a fee of twenty-five cents for each warrant so issued
which sura, when collected, shall be paid to the clerk as his fee for issuing the
same, and all taxes thus collected shall be by him remitted to the treasurer
of the county to which said taxes belong; and at the same time he shall
return the original statement or account to the auditor of the county from
which it was received, stating the amount of his collections, and if any taxes
remain unpaid, the reason why said taxes could not be collected, certifying
the treasurer
in his official capacity to the same and the auditor shall charge
cancel said
to whom such remittance is made with the amount thereof, and
collected
taxes
delinquent
of
cases
all
in
that
provided,
taxes from the list;
bv the sheriff receipts shall be issued to him and payment shall be made in
ch. 126,
1897,
1563;
[R. C. 1905, §
the manner provided in section 2157.
payer

;

§

65 R. C. 1899, § 1248.]
§ 2178. Fees of sheriff.
;

The sheriff or his deputy shall be allowed the
distress and sale of goods and chattels, for the payment
law for making levy and sale of property on
allowed
by
of taxes, as are
five cents a mile
execution; provided, however, that the traveling fees shall be
no case shall the
for each mile actually and necessarily traveled, and that
under any pretext
mileage herein provided for be charged more than once
by the sheriff,
whatever which fees shall be added to any tax and collected
the county
furnish
to
deputy
his
or
and it shall be the duty of the sheriff
same fees for making

m
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commissioners, together with his bill for such services, a full and complete
description of his route traveled, and in no case shall mileage be charged
more than once from the county seat of the county in which the services
required in this article are performed; provided, further, however, that when
the sheriff collects delinquent personal tax without distress and sale he shall
receive a fee of one dollar on such collection, to be paid by the delinquent.
[R. C. 1905, § 1564; 1897, ch. 126, § 66; It. C. 1899, § 1249; 1903, ch. 170.
Error to assess in owner's name docs not render tax void, statute merely directory.
Hertzler v. Cass Co.. 12 N. I), is 7.
X. W. 294.
§ 2179. Payment of taxes after judgment. Duty of treasurer. Upon payment to the county treasurer of any personal property tax for which judgment has been obtained, the treasurer shall deliver a certificate of the fact
of such payment to the clerk of the court, who shall satisfy the judgment
upon the margin of the record thereof, by stating the date of payment, and
number of the receipt given therefor, and file such certificate. [R. C. 1905.
§ 1565: 1897, ch. 126, § 67 R. C. 1899, § 1250.]
On the first day of
§ 2180. Settlement between treasurer and auditor.
each month of each year the county treasurer shall make a full settlement
with the count}' auditor of his receipts and disbursements since the last
settlement, and turn over to the auditor county warrants and other vouchers
paid by him and all auditor's warrants paid, taking the receipt of the auditor
for such vouchers, and the auditor and treasurer shall distribute and credit
to the proper funds all sums received since the last settlement.
[R. C. 1905,
§ 1566; 1897. ch. 126, § 68; R. C. 1899, § 1251.1
Distress mnv !»e mad*- without actual seizure of bulky property. Elevator Co. v. Bot
tineau County, 9 X. D. 346, 8H N. W. 212.
The
§ 2181. Accounts to be kept by auditor and treasurer with township.
county auditor and county treasurer shall keep accounts with the state
and county, and with each township, city, incorporated village and school
district in the county; and immediately after the settlement as provided in
the preceding section they shall credit the collections to the proper funds;
and upon application of any town, city, village or school district treasurer,
the auditor shall give him an order on the county treasurer for the amount due
such township, city, village or school district, and shall charge them respectively with the amount of such order; and at the same time shall notify the
clerk of eaeh township, city, village or school district of the issuance of such
order; provided, that the county auditor shall not issue his order as in this
section provided until the bond of the person applying for such order shall
[R. C. 1905, § 1567; 1897, ch. 126, § 69;
have been filed as required by law.
R. C. 1899. § 1252.1
The county
§ 2182. When treasurer shall pay over the funds collected.
treasurer shall immediately after eaeh settlement pay over to the treasurer
municipal
corany
auditor,
and
to
of the state, upon warrant of the state
poration or organized township, or any body politic, on the order of the
county auditor, all moneys received by him arising from taxes levied and
collected, belonging to the state, or to such municipal corporation or organIf any county treasurer shall willfully and
ized township or school district.
negligently fail to settle with the state treasurer at the times and in the
forfeit to the use of the state the sum of
shall
law,
he
prescribed
by
manner
five hundred dollars, which sum may be recovered of him or his sureties on
suit brought by the state treasurer in the name of the state, in any court in
this state having jurisdiction; or, in case of failure of the state treasurer to
[R. C.
bring such suit, then anv citizen of the state may bring the same.
1905, § 1568; 1897. ch. 126, § 70'; R. C. 1899. § 1253.1
j

«Jt>

;

County not authorised to retain from amounts collected as taxea for school district
any portion of expenses incurred in making collection. Mineral School Diat. No. 10 v.
Pennington County. 19 S. P.

*W

104 X.

W.

270.

County responsible for state taxes. Liability of county treasurer.
Each county is responsible to the state for the full amount of tax levied for
§ 2183.
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state purposes, excepting such amounts as are certified to be unavailable,
double or erroneous assessments as hereinafter provided.
If any county
treasurer proves to be a defaulter to any amount of state revenue, such
amount shall be made up to the state within the next three coming years by
additional levies in such manner in annual amounts as the board of commissioners may direct.
In such case the county can have recourse to the official
bond of the treasurer for indemnity. [R. C. 1905, § 1569; R. C. 1895, §§ 1248,
1249; R C. 1899, § 1254.]
"When the county
§ 2184. County treasurer's final settlement, how made.
treasurer goes out of office, he shall make a full and complete settlement with
the board of commissioners, and deliver up all books, papers, moneys and
all other property pertaining to the office to his successor, taking his receipt
therefor.
The board of commissioners shall make a statement so far as state
dues are concerned to the state treasurer, showing all charges against the
treasurer during his term of office, and all credits made, the delinquent taxes
and other unfinished business charged over to his successor, showing to what
year and to what account the amount so paid over belongs.
They shail also
see that the books of the treasurer are correctly balanced before passing into
the possession and control of the treasurer-elect.
They shall witness and
attest the actual transfer" and delivery of accounts, books, vouchers and all
funds by any outgoing treasurer to his successor in office, whether the treasurer is succeeded by himself or another; and they shall cause to be entered
of record their full compliance with the requirements of this section.
[R. C.
1905. § 1570: 1895. § 1254; R. C. 1899, § 1255.]
§ 2i35. Real estate taxes due and delinquent, when penalty and interest.
All real estate taxes shall become due on the first day of December in each
and every year for which the tax is levied, and become delinquent on the first
day of March following, and if unpaid there shall attach thereto a penalty
of five per cent as soon as the same become delinquent; also on the first day
of June following an additional penalty of two per cent, and on the first
day of November following a further penalty of three per cent on the original
tax, and the same shall be charged and collected accordingly, without being
specially entered or noted on the tax list.
T1911, ch. 299; R. C. 1905. § 1571
1899, ch. 134; R. C. 1899, § 1256; 1903, ch. 163.]
Special assessments tear simple interest at 7 per cent per annum from time that they
must be paid. Hackney v. Kllmtl. 23 X. D. 37:t, 137 N. \V. 433.
Vender and vendee.
Taxes upon real
§ 2188. Taxes a perpetual Ten.
property are hereby made a perpetual paramount lien thereupon against all
persons and bodies corporate, except the United States and the state, and
taxes due from any person upon personal property shall be a lien upon any
and all real and personal property owned by him at the time the tax became
due. or which may be subsequently acquired by him, and the title to any of
which personal property so owned or subsequently acquired remains in him
All taxes shall, as between vendor and purat the time of the distraint.
chaser, become a lien upon real estate on and after the first day of December
in each year.
[R. C. 1905, § 1572; 1897, ch. 126, § 72; R. C. 1899, § 1257.]
Tax not a personal obligation, mere charge on land. Hertzler v. Cass Co., 12 N. D.

•

187. 96 N. W. 294.
Personal taxes not a superior lien to prior mortgage. Miller v. Anderson, 1 S. D. 539,
47 N. W. 957; Buell v. Boylcn, 10 S. D. 180, 72 N. W. 406.
Timber culture claim after issuance of final certificate is subject to levy for prior
personal taxes. Danforth v. McCook County, 11 S. D.-258, 76 N. W. 940, 74 Am. St. Rep.

808.

Lien for personal property taxes not invalid because county auditor filed no return
uncollectible out of personal property. Danforth v. McCook County, 11
6. D. 258. 76 K. W. 940. 74 Am. St. Rep. 808.

show ins them

The Hen of a count?
8. D. 24. 71 N. W. 317.

not lust by bidding in land at tax sale.

Lien for personal taxes is superior to subsequent mortgage.
County, 8 8. D. 401, 67 N. W. 62.

•Rochford v. Fleming, 10

Iowa Land

Co. v. Douglas
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Holder of tax certificate, paying taxes, acquires lien on building removed from lot
after levy and before payment of tax by owner. Eaaton v. Crammer, 19 6. D. 224, 10u^. W. 944.
Owner of tax sale certificates may pay subsequent delinquent general taxes, without
fiaying subsequent special assessments, and receipts for such taxes constitute additions!
ien.
State ex rel. Moore v. Furatcnau, 20 >.". D. 540, 129 N. W. 81.
Lien upon tax debtor's property was not preferential. Advance Thresher Co. v. Beck,
21 N. D. 55, 128 N. W. 315. Ann. Ca«. 1913B, 517.

§ 2187. Shipment of emigrant movables.
Tax receipt required. That it
shall be the duty of the agent of any transportation company, or common
carrier within and operating in the state of North Dakota, to require of the
shipper of, or person or persons offering for shipment any emigrant movables, live stock or household goods, in weight more than one thousand
pounds, that the party or parties offering such shipment for transportation
shall before the same is received for shipment deposit with the agent of such
transportation company the paid tax receipt for the current year in which
such shipment is offered for transportation.
[1911, ch. 250.]
An emergency aection attached to the foregoing section in Laws 1911 recites that
"there now being no law by which shipment of emigrant movables and live stock on
whicli taxes arc due, can be prevented."
See. however, the threat in section 2170.

Whenever any taxes arc
§ 2188. Return of tax list to county auditor.
paid the treasurer shall immediately write upon the tax list opposite the
name, in suitable column or columns for remarks, the word " paid," with
the number of the receipt given.
And, when a receipt is given for the payment of any taxes on real property on the first Monday in October, the county
treasurer shall make and deliver to the county auditor a certified list of
uncollected delinquent taxes of the preceding year, giving full description
of the property and name of the party to whom assessed, owned by any person who is charged with taxes on personal property for the same on any
previous year which remains unpaid, he shall note the same on the tax list
in like manner, and across the face of the tax receipt and .duplicate, substan
tially in the following form:
" Personal taxes of A. B. for (giving the year or years) unpaid." And,
after comparing the tax lists with his duplicate receipts on file in the county
auditor's office, he shall, at the July meeting of the board of county commissioners, exhibit such lists to the board and the county auditor, and the
auditor shall make the entries concerning personal taxes as prescribed by
section 2174 without regarding any payment of taxes on such real property.
On the first day in December in each year the treasurer shall return the tax
lists of the preceding year to the county auditor, and thereafter any person
desiring to pay his delinquent taxes charged on said lists may pay the same
to the treasurer at any time before the sale of the real property charged
therewith, as in this chapter prescribed, on first obtaining from the auditor
a statement of the amount due, including penalties and costs of advertising.
[1913, ch. 220, § 1; B. C. 1905, § 1573; 1897, ch. 126, § 73; B. C. 1899, § 1258.]

—

Article 12.
Tax Sale.
The
§ 2189. Auditor's notice of sale; publisher thereof must give bond.
county auditor, under the direction of the board of county commissioners,
or a majority thereof, shall give notice of said sale in a legal newspaper in
In case
said county, having at least three hundred bona fide subscribers.
no newspaper published in the county has three hundred bona fide subin the
in
legal
newspaper
a
scribers, then such tax list shall be published
Bach legal
county to be selected by the board of county commissioners.
newspaper in said county desiring to be considered by the board of county
commissioners as an applicant for the publication of the tax list of the current
year, shall under oath state the average number of such paper's bona fide
subscribers for the year last past, not including exchanges, free subscribers
516
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when requested

so to do by the board of
county commissioners, submit the subscription book or books of such paper
to the board of county commissioners as proof of such bona fide subscription list.
The newspaper in which said delinquent tax sale notice is to be
printed shall be selected at the regular October meeting of each year.
Said delinquent tax sale notice shall be printed for the three successive
weeks immediately preceding the tax sale. If there be no newspaper printed
in the county the county auditor shall give notice of such delinquent tax sale
by a written or printed notice posted on the door of the court house or the
building in which terms of court are usually held, or the usual place of
meeting oT the board of county commissioners.
In case the newspaper
designated to print the tax list has a daily edition, then such delinquent
tax list shall be published in one issue of the daily edition and in two consecutive issues of the weekly edition of the same paper.
The publisher or
publishers of the newspaper selected by the board of county commissioners
tor the publication of said tax list shall give bond to the county in the sum
to be fixed by the board of county commissioners of not less than five hundred nor more than one thousand dollars, to be approved by the board of
county commissioners, or a majority thereof, for the correct and legal publication of such tax list in conformity with a copy furnished by the county
auditor.
Said notice shall contain the information that all lands on which
the taxes of the preceding year (describing the same) remaining unpaid,
shall be sold and the time and place of sale shall be the second Tuesday in
December following.
Such notice of delinquent tax sale shall contain a
list of the lands to be sold, the name of the owner, as the records appear, and
the amount of taxes and penalty due, to which the auditor shall add to each
description of land so advertised the sum of twenty-five cents, and for each
description of town lot the sum of ten cents, to defray the expenses of advertising.
The cost of such advertising shall be paid by the county commissioners at the expiration of the sale upon the affidavit of the publisher;
provided, that in no case shall the property so advertised be charged for
such advertising an amount exceeding the sum actually paid for the same.
To give further notice to the public of such tax sale, it shall be the duty
of the county treasurer to mail to each owner, as the records appear, whose
lands or lots are to be sold, a notice giving a legal description of the land
offered for sale, said notice to be mailed not earlier than October first, nor
Provided, further, that
later than October fifteenth, prior to date of sale.
in case the auditor's copy furnished to the publisher of the delinquent tax
lists contains matter other than description of the land to be sold and total
and amount due thereon, including penalty, interest and costs, which shall
be printed, in one sum total, then the extra space required to print the same
shall be paid for by the county at the rate required for other legal printing.
[1913, ch. 220, § 2; 1911, ch, 301; 1909, ch. 196; R. C. 1905, § 1574; 1897,
shall,

ch. 126, § 74; R. C. 1899, § 1259.]
Publication niuat be for twentvone days preceding the sale. Finlavson v. Peterson,
5 X. D. 587, 67 N. W. 953 Dover" v. Cornwall. 10 N. D. 133, 86 X. W. 227.
Tax sales and tax deed considered and construed. Fisher v. Betts, 12 N. D. 197, 96
;

N.

VV. 132.

Tax sale " at door of the courthouse " is sale " at the court house." Hobart v. Scott,
25 S. D. 20, 125 X. W. 121.
Dutv of county treasurer, and not eommis«ionerB, to designate paper in which to pubDewell v. Board, 3 S. D. 452. 66 X. W. 1079.
lish tax sale notices.
CornPublication of notice must be for three full weeks of seven days each. Dever
well, 10 N. D. 123, 96 N. W. 227.
Notice must describe lands to be sold, and amount of both real and personal taxes.
Mather v. Darst, 13 «. D. 75, S2 X. W. 407.
Count ic« entitled to intercut and penalties on city taxes. Fargo v. Ross, 11 X. D. 369,
92 X. \V. 449.
Unpaid taxes for anv preceding vear mav be included in annual sale for delinquent
taxes.
Scott 4 B. Mercantile Co. v* Xelson County, 14 X. D. 407, 104 X. \V. 52«.
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Paine, 15 X. D. 438, 109 N.

what constitutes weekly

edition of newspaper within meaning of statute. Griffin
246, 119 N. YV. 1041.
tax sale. Bandow v. Wolven, 20 S. D. 445, 107 N. W. 204.
As to disposition of interest and penalties on taxes. State ex rel. Mitchell v. Mayo,
15 N. D. 327, 10S N. W. 30.

v.

1 Jettison
Land Co., IS N.
Uii sufficiency of notice of

I).

All penalty and interest col§ 2190. Penalty and interest, disposition of.
lected on taxes shall belong to the county and become a part of the general
fund, or such other fund as the county commissioners may direct; except the
penalty and interest collected on taxes and parts of taxes and special assessments due to organized townships and incorporated villages, towns and cities
and school districts therein and special assessments made for drains and other
improvements.
Such penalties and interest shall be paid to the township,
village, town, city or school district therein, or drainage or other improvement fund for which was levied the tax or special assessment upon which
the penalty and interest is collected.
[1911, ch. 298; R. C. 1905, § 1575;
1899, ch. 4; R. C. 1899, § 1260.J
Special assessments bear simple interest at seven per cent per annum from time the
same should be paid. Hackney v. Elliott. 23 N. D. 373, 137 N. W. 433.
All penalties and interest, except on special assessments, belong to the county collecting them.
Fargo v. Ross, 11 X. D. 3ti9, 92 N. W. 449.
Special assessments are not taxes within meaning of general tax provisions, and penalty or interest collected on special assessments does not belong to county. State ex rel.
Viking 'Iwp. v. Mikkelson, 24 X. D. 175. 139 N. W. 525.
Prior to this amendment no authority existed in absence of sale, for collection of any
interest or penalty on special drain assessments.
Hackney v. Elliott, 23 X. D. 373, 137
N. W. 433; State ex rel. Viking Twp. v. Mikkelson, 24 N.*D. 175, 139 N. W. 525.

Said sale shall be made at
§ 2191. Auditor to sell at public vendue.
public auction at the office of the county auditor or usual place of holding
court in the same building, and shall commence at the hour of ten in the
forenoon, but may be adjourned from day to day for a period of ten days,
whenever it is necessary for the disposal of the lands advertised. The lands
and lots shall be offered for sale by the county auditor or his deputy in the
order in which they appear in the advertised list, and each tract or lot shall
be offered separately and struck off to the bidder who will pay the total
amount of taxes, penalties and costs charged against it, including any personal taxes specified in the list and in the advertisement, which are a lien
upon it, and who will agree to accept the lowest rate of interest from the
date of sale on the amount of such taxes, penalties and costs so paid by
him, which said rate shall in no case exceed twelve per cent per annum.
But if the sum bid for the same is not paid before the sale closes, such tract
or lot shall again be offered for sale in like manner. The county treasurer
shall attend the sale and receive all moneys paid therein and when any tract
of land or lot remains unsold for want of bidders, the same shall again be
offered before the sale closes, and if there is no other bidder he shall bid
for the same in the name of the county and the same shall be struck off and
become forfeited to the county. Such tract or lot shall be assessed and taxed
like others until the period of redemption expires, but shall not again be
offered for sale for such subsequent taxes unless the county has made an
assignment of the certificate of sale, and if not so assigned such forfeiture
shall become absolute at the expiration of such period for redemption.
[1911.
ch. 293; R. C. 1905, § 1576; 1897, ch. 126, § 76; R. C. 1899, § 1261; 1901.
ch. 154.]

Tax deeds, see section 2206
Tax sale purchaser bound by rule of " caveat emptor." Budge v. Grand Porks, 1 N. D.
309, 47 N. W. 390; Tyler v. Cats County, 1 X. D. 369. 48 X. W. 232-, Mclienry v. Brett,
9 N. D. 68, 81 N. W. 65-. Investment Co. v. Beadle County, 5 S. D. 410, 59 N. W. 212.
Recital in tax deed that purchaser bid full nmonnt of taxes and recital as to rate of
Sobek v. Bidwell, 24 S. D. 469, 124
interest, were not essential to validity of tax deed.
N. W. 431.

-
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valid which shows sale at " county treasurer's office i n courthouse."
Lauderdale v. Pierce, 27 S. D. 460, 131 X. W. 514.
'lown lota assessed separately must be sold separately. Salmer v. Lathroo. 10 S D.
216, 72 X. W. 570.
Lots assessed together cannot he sold separately. O'Xeil v. Tyler, 3 X. D. 47, 53 X.
is

W. 434.
As to necessity of each tract sold at tax sate being struck off to bidder accepting lowest
rate of interest.
Youker v. Hobart, 17 N. D. 296, 115 X. W. 839.
lax deed must show that entire tract was sold to one offering to pay taxes, etc., at
lowest rate of interest bid. King v. Lane, 21 S. D. 101, 110 X. W. 37.
Injunction against sale of property for illegal taxes. CD Am. Dec. 198; 49 Am. Rep.
287; 23 Am. Rep. 622; 53 Am. Rep. 110.

§ 2192. Certificate of sale of each parcel. What title passes. The auditor
shall execute to the purchaser of any piece or parcel of land a certificate
which may include all lands sold to him and which may be substantially in

the following form:

COUNTY CERTIFICATE OP SALE FOR TAXES.
I,
auditor of the county of
,
in the state of North Dakota, do hereby certify that the following described
real estate in said county and state, to wit:
(describing the same), was

,

on the

day of

manner provided by law

sold by
A. D. 19
for the delinquent taxes of the year 19

amounting to
dollars, including
and the costs allowed by law to

interest

me

in the
thereon,

,

and penalty thereon,

for the sum of
dollars, he being the bidder who agreed to accept the
lowest rate of interest thereon from the date of sale on the amount of such
taxes, penalties and costs so paid by him, and that said rate of interest which
said purchaser so agreed to accept was
per cent per annum.
And, I further certify that unless redemption is made of said real estate
in the manner provided by law the said
or assigns will
be entitled to a deed therefor on and after the
day of
,
A. D., 19
on the surrender of this certificate.
,
In Witness Whereof, I have hereunto set my hand and seal this
day of
A. D., 19.
,
.

.

(Seal.)

Auditor.
(1913, ch. 113; R. C. 1903, § 1577; 1897, ch. 126, § 77; R. C. 1899, § 1262.1
Sufficiency of description in certificate of tax sale.
Beggs v. Paine, 15 X. D. 436, 109
N. \V. 322.
Holder of tax certificates, paying taxes, acquires lien on building removed from lot
after levy and before payment of tax by owner. Easton v. Crammer, 19 8. D. 224, 102 X.

W.

944.

§ 2193. Certificates as evidence. Grounds for voiding sale. Such certificates shall in all cases be prima facie evidence that all requirements of law
with respect to the sale have been duly complied with, and that the grantee
named therein is entitled to a deed therefor after the time of redemption has
expired and no sale shall be set aside or held invalid, unless the party
objecting to the same shall prove either that the property upon which the
tax was levied was not subject to taxation, or that the taxes were paid prior
to such sale, or that notice of such sale as required by law was not given
or that the piece or parcel of land was not offered at said sale to the bidder
who would pay the amount for which the piece or parcel was to be sold, in
which cases, but in no other, the court may set aside the sale or reduce the
amount of taxes upon such land, rendering judgment accordingly. [R. C.
1905, § 1578; 1897, ch. 126, § 78; R. C. 1899, § 1263.]
Tax sale excludes every objection to proceedings except irregularities specifically mentioned.
Beggs v. Paine, 15 X. D. 436, 109 X. \V. 322.
Bars objection to tax sale under tax law of 1897 for assessors' failure to verify assess;

ment

roll.

State Finance Co.

v.

Mather, 15 X. D. 386, 109 X.

W.

350, 11 A.

&

E. Ann.

Gas. 111*.
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Defect in complaint in Action to annul tax aale in omitting itemized statement as basis
for county levy, is cured by statute.
Scott & B. Mercantile Co. v. Nelson County, 14 X.
D. 407, 104 X. \V. 528.
On certificate of tax sale as prima facie evidence of all prior proceedings, where description in notice of sale is defective.
Hackney v. Elliott, 23 X. I). 373, 137 X. W. 433.
Is possession under tax certificate during redemption period adverse.
13 L.RJL(X.S.)
627.

Validity of tax sales where nonpayment
20 L.R.A. 487.

is

due to mistake or negligence of the tax

officers.

§ 2194. Limitation of action to quiet title. Any person having or claiming title to or lien or incumbrance upon any land, whether in his possession
or the possession of another, or vacant or unoccupied, may commence and
maintain an action, either in law or iu equity, at any time before or after
the issuing of a tax certificate, and within three years after the execution and
delivery of a deed, or in case of deeds heretofore issued, then within three
years after the taking effect of this section, against any party, person, county,
state or corporation claiming any title to or interest in such lands or lien
upon the same adversely to him by or through such tax sale, tax certificate
or tax deed heretofore or hereafter made, to test the validity of the tax sale,
tax certificate or tax deed, or to quiet the title to said lands as against such
claims of such adverse claimant, or to remove the cloud from the title arising
from such tax sale, tax certificate or tax deed, and if no action is commenced
within the time aforesaid such tax deed shall vest in the grantee a fee simple
title to the lands and premises described in such deed, free from all liens
and incumbrances made or accrued at or prior to the date of the execution
and delivery of such deed, except taxes, and such grantee may at any tinuthereafter maintain an action against any and all parties for the possession
of such premises, and the rights of action herein given shall be governed
by the same rules of procedure as rights of action given by section 8041
provided, that nothing in this section shall be construed to prevent any
person holding a tax deed from beginning an action against parties claiming
title to or lien upon such premises at any time after the execution of the deed,
to obtain possession of such premises, or to quiet the title to such lands as
against such adverse claimants.
[R. C. 1905, § 1579; 1897, ch. 126, § 79:
E. C. 1899, § 1264.]
Inapplicable to redemptions under former sales. Blakemore v. Cooper, 15 X. D. 5, 4
L.R.A.(N.S.) 1074, 125 Am. St. Hep. 574, 106 X. W. 566.
A tax deed void on its face cannot operate to set statute of limitations in motion.
Attorney's fees not properly recoverable a.s damages. Allowance or not of interest on
rental value optional with jury.
Hegar v. IMJroat, 3 X. D. 354, 5f> X. W. 150; Sweigle
Gates, 9 X. I). 53S. 84 N. W. 481 ; Spinier v. Latlirop, 10 S. D. 216, 72 X. \V. 570; Horanill v. Farnham. 16 fc. D. 414, 92 X. W. 10S2; Roberts v. Bank, 8 X. D. 504, 79 X. W.
1049; Eaton v. Bennett, 10 X. D. 346, 87 N. \V. 188.
In a suit to set aside a tax deed which is conceded by the record and admitted by the
answer to have been merged in fee title, section does not applv. MeKinnev v. Minnehaha
County, 17 S. D. 407.
Court can decree that party attacking tax deed shall reimburse the purchaser, if deed
has been set aside for defects *not affecting the validity of the tax. Idem, 17 S. D. 407.
Docs not apply where plaintiff conceded on record and defendant's answer showed to
have been merged in the fee title. McKinnoy v. Minnehaha County, 17 S. D. 407.
A tax deed void on its face cannot operate to set the statute of limitations in motion.
Beck v. State Finance Co., 112 C. C. A. 413. 192 Fed. 25.
Statute limiting time for attack on tax sale, or creating a conclusive presumption aa
to its validity as applied to a sale under proceeding*, void for jurisdictional defecta,
under which possession has not been taken. 8 L.R.A. XjS.) 157.
Effect of void proceedings under which real estate is sold for taxes to start limitations
running in favor of purchaser in possession. 8 L,R.A.(N*5.) 356.
Docs a void tax deed set in motion special statutes of limitations governing actions to
recover lands sold for taxes. 27 L.R.A. (X.*S.) 339.
-

'

(

§ 2195. Tax sale record. The county auditor shall make a record of the
sale of real estate for delinquent taxes in a book kept for that purpose, which

show the name of the owner (if known), the description of each piece
or parcel of property as contained in the tax list, the amount of tax, the

shall
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penalty and costs, the amount sold for, date of sale, to whom sold, number
of the certificate, to whom assigned, date and amount of redemption (if
redeemed), and by whom redeemed. All lists, books and records pertaining
to tax matters shall be turned over to the county auditor for the purposes
of this chapter, who shall have authority to make redemptions and assignments of tax sale certificates and tax deeds thereon according to law. [K. C.
1905, § 1580; 1897, ch. 126, § 80; R. C, 1899, § 1265.]
§ 2196. Who may not purchase. Effect of purchase by owner. Any person
except county auditors, county treasurers, and each of their deputies or clerks,
may become the purchaser at such sale. If the owner purchase, the sale shall
have the effect to pass to him (subject to redemption as herein provided)
every right, title and interest of any and every person, company or corporation, free from any claim, lien or incumbrance, as the owner so purchasing
may be legally or equitably bound to protect against such sale, or the taxes
for which such sale was made and no such sale of real estate for taxes shall
be considered invalid on account of the same having been charged in any
other name than that of the rightful owner; provided, that nothing herein
contained shall be so construed as to prevent any officer or his deputy or
clerk from becoming the purchaser at such sale of any lands of which he may
be the owner, or upon which he may have a lien provided, further, that no
county auditor, county treasurer, their depnties or clerks, shall act as agent
[li. C. 1905, § 1581; 1897,
or attorney for the purchasers at such sale.
;

;

ch. 126, § 81; It. C. 1699, § 1266.]
Assessment of real estate in name of another than owner doe* not render tax void.
Hartzler v. Freeman, 12 N. 1). 187, 96 X. W. 294.
Failure to assess in name of owner will not invalidate assessment. Sykes v. Beck, 13
N. D. 242, 9G K. W. S44.
Who may purchase at sale for taxe« and enforce title. 15 Am. Dec. 684; 75 Am. St.
Rep. 229.

116 Am. St. Rep. 367.
Right of cotcnant to purchase in his own right at a sale for taxes assessed against the
person from whom the cotcnants derived title. 19 L.R.A. (NjS.) 591.
Purchase by tenant ut tax sale during tenancy. 53 L.R.A. 939.
Right of wife to secure husband's property at tax sale. 9 L.R.A. (X£.) 674.
Effect of purchase at tax sale by or in tlio interest of mortgagor, guarantor of mortgage indebtedness, or purchaser of equity of redemption. 10 L.R.A. (N.S.) 121.
2197. Redemption of real estate. If at said sale any piece or parcel of

§
land shall be sold to a purchaser, the same may be redeemed at any time
within three years from the date of sale by any person or corporation having
an interest therein who shall pay into the treasnry of the county for the
credit of the person thereto entitled, the amount paid by the purchaser at
the time of sale, with a penalty of five per cent and interest thereon at the
rate specified in such certificate of sale together with all amounts of subsequent taxes, penalties and interest paid by the holder of such certificate
of sale up to the date of redemption with interest at the rate of one per
cent per month from the date of payment of such subsequent tax, which
date of payment shall not be prior to the day upon which such subsequent
tax became delinquent. In case any piece or parcel of land was not sold for
want of bidders, then any person or corporation having an interest therein
shall have the same right of redemption from the county, and on the same
terms, as from a purchaser at a tax sale. The county auditor shall certify
to the amount due upon such redemption, and on payment of the same to
the county treasurer, he shall make duplicate receipts for the certified amount,
describing the property redeemed, one of which shall be filed with the
county auditor, which shall have the effect to annul the sale. If the amount
so paid for the purpose of redemption be less than, required by law it shall
not invalidate such redemption, but the county auditor shall be liable for
Minors, insane persons or
the deficiency to the person entitled thereto.
persons in captivity, or in any country with which the United States is at
war, having an estate in, or liens on lands sold for taxes, may redeem the
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same within three years after such disability ceases; but in such cases the
right to redeem must be established in a suit for that purpose, brought
against the party holding the title under sale.
Any person who has or
claims an interest in, or lien upon, any undivided estate in any piece or
parcel of land sold, may redeem such undivided estate by paying into the
treasury a proportionate part of the amount required to redeem the whole
and in such case the certificate of redemption shall express the estate or
interest redeemed.
[1909, ch. 199; R. C. 1905, § 1582; 1897, ch. 126, §§ 83-85;
1899, eh. 136; R. C. 1899, § 1267; 1905, ch. 158.]
Rijrlit to redeem from ta\ *-ate is " ri<;'it acorn d " wl '»!> cimnot l>c affected by repealing statute. Blakemore v. Cooper, 15 X. D. 5, 4 L/R.A.(X.S.) 1074, 125 Am. St Rep. 574,
10G X.

W.

566.

Forfeited lands under tax sale cannot be again sold for taxes while forfeited lands.
Patton v. Cnss County, 13 X. D. 351, 102 N. W. 174.
Tender, although not accepted, will work redemption. Gibson . Pekarck, 27 8. D.

W.

423. 131 X.

723.

Mortgagee whose mortgage recorded before taxes due on personal property became a
may redeem from tax sale without paying such taxes. Buell v. Boylan, 10 S. D.

lien,

180. 72 X. W. 406.
Xotice of redemption from tax sale which omits to give section, township, or range of
property is insufficient. Stokes v. Allen, 15 S. I). 421, fi9 X. W. 1023.
First and last davs in computing time for redemption from tax sale. 49 L.R.A. 237.
Effect of tender of redemption money.
20 L.R.A. 491.

§ 2198. Warrants to be drawn for money due owners. Upon application
of the party entitled thereto, the auditor shall give to such party his warrant
upon the treasurer for any money paid into the treasury on the sale of any
piece or parcel of land in excess of the amount due upon such piece or parcel
at the time of sale, or for any money paid in for redemption which may be due
to the purchaser at the sale, or his assignee provided, that the certificate of
sale shall be surrendered and cancelled at the time of such payment, or if the
redemption is for a part or undivided interest in such piece or parcel the
amount of such redemption and the proportion redeemed shall be indorsed
thereon, which shall be a cancellation of such part of the certificate.
[R. O.
1905, § 1583; 1897, ch. 126, § 86: R. C. 1899, § 1268.]
The purchaser
§ 2199. Rights of purchaser when land is not redeemed.
of any piece or parcel of land shall, if there be no redemption, be entitled
to the possession, rents and profits at the end of three years from the date
of the certificate, and if on demand of such purchaser to the party or parties
in possession such party or parties refuse or neglect to render such possession,
such party or parties may be proceeded against as parties holding over after
the determination of his or their estate, which proceedings may be instituted
and prosecuted pursuant to the provisions of law in such case made and
provided
provided, however, that all rights of such purchaser and his
assigns to possession, title or lien of any kind of, to or upon such piece or
parcel of land, shall eease absolutely and be deemed forfeited and extinguished (and the auditor shall cancel such lien from his records), unless
possession thereof be taken by him or them, or proceedings for such possession be by him or them instituted or deed therefor be executed and delivered
to him or them by the proper officer, prior to the expiration of six years
from and after the date of such certificate, or in case of sales heretofore made
and where five years or more have already elapsed since the date of such
certificate, then prior to the expiration of one year after the taking effect
of this section. [1907, ch. 220; R. C. 1905, § 1584; 1897, ch. 126, § 87: R. C.
1899, § 1269; 1901, ch. 165.]
Limitations do not run against void tax deed, thousjh recorded three years. Hegar v.
Do Groat. 3 X. D. 354. SO X. W. 150. Salmcr v. Lathrop. 10 8. D. 216, 72 N. W. 570:
Swei-rlc v. Gates, 9 X. D. 538, 84 X. W. 481: Duncan v. Newcomer, 9 8. D. 375, 69 N. W.
580; Hnrswill v. Farnham, lf» 8. D. 414. 92 X. W. 1082.
;

;

fn:i jiplirnhle

cantile Co.

Tax

v.

to aiiIc* to state or county where riphts are unassigncd.
14 X*. D. 407, 104 X. W. 528.

Scott

&

B. Mer-

XeNon County,

which

heen recorded three years and
action to recover possession of property.
det'd

lias

is

not void en

Its face, as

bar to
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Constitutional as valid limitation act. State Finance Co. v. Mather, 15 N. D. 386, 109
N. W. 350, 11 A. & E. Ann. Ca*. 1112.
Irregularity in tax proceedings insufficient ground to comroence action to avoid tax
deed.
Stoddard v. Lyon, 18 S. D. 207, 99 N. W. 11 10.
Action to determine adverse claims not barred by three years' record of tax deed invalid because property whs not assessed.
Moran v. Thomas, 19 R. D. 4C9, 104 N. W. 212.
Mere recording of instrument in form of tax deed will not start running of statute.
Bandow v. Wolven, 20 S. D. 445, 107 N. W. 204.
Action by former owner to quiet title as against tax deed barred after three years.
Northwestern Mortg. Trust Co. v. Levtzow, 23 S. D. 562, 122 X. W. 000.
lax sale certificates, ban-ed by this statute, are not liens on land. Hodgson v. State
Finance Co., 19 X. D. 139, 122 X. \V. 336.
Tax deed is fair on its face, and running three-year statute of limitation, where no
jurisdictional step is shown to be defective. Lauderdale v. Tierce, 27 8. D. 460, 131 N.

W.

514.

Tender, although not accepted, will work redemption.

Gibson

v.

Pekarek, 27 8. D. 423,

X. W. 728.
§ 2200. Void sales. Void taxes. Repayment. When any sale of land for
taxes is adjudged to be void, the judgment shall state the reason why it is
void, and in all such cases and in cases where, by mistake or wrongful act. of
the county treasurer or auditor, land has been sold upon which no taxes were
due, and in cases where taxes have been or may be paid on lands not subject
to taxation, or on lands where subsequent to payment the entry has been or
may be cancelled, the money so paid and all subsequent taxes, penalties and
costs which have been or which may be paid, shall be refunded, with interest
at seven per cent per annum from the date of payment to the person making
such payment, his heirs or assigns and the same shall be refunded out of the
county treasury to which such money was paid, on an order from the county
auditor, and a pro rata share of the money so refunded shall be charged to
the state and to any incorporated city, town, village or school corporation
which may have received any part of such void tax. Whenever any sale of
land or certi6cate or tax deed made or delivered under this chapter is adjudged to be void, unless the judgment declares the tax to be illegal, the tax
and all subsequent taxes returned to the purchaser or assignee, shall remain
and be a lien upon the land sold, and the county auditor shall advertise and
resell the same at the next succeeding annual sale for the full amount of
taxes, penalties and costs due thereon. All lands which may have been or may
be bid in for the state or any county in the state by virtue of the provisions
of law, may be disposed of by the county anditor at public or private sale
as the county commissioners mav direct, subject to such rules and restrictions
as they may prescribe. [R. C. 1905, § 1585: 1897, ch. 126, § 88; 1899, ch. 139;
R. C. 1899, § 1270.]
l?,i

Does not conflict with section 61 of constitution. Paine v. Dickev County, 8 N. D. 5S1,
80 X. W. 707; Sherwood v. Barnes County, 22 X. D. 310. 134 X. W". 38.
County not liable for taxe* paid on tax sale not adjudged void, though land exempt.
Money paid to protect tax sale void because propcrtv exempt from taxation, not recover'
able.
Van Xcss v. Sargent County, 7 N. D. 139, 73 X. W. 1083; Sheet* v. Paine, 10 X. D
103. 81 X. \V. 118.
Repayment under erroneous sales. Roberts v. Bank, 8 X. D. 504, 79 X. W. 1049; Paine
Investv. Dickey Co.. 8 X. D. 5S1. 80 X. W. 707; Investment Co. v. Thayer, 7 S. D. 72
ment Co*, v. Beadle Co., 5 S. D. 410.
Fee owner of land not subject to taxation may recover money paid to redeem from tax
sale, although sale was not declared void.
Ti Bdale v. Ward County, 20 X. D. 401, 137
X. W. 512.
Holder of tax sale certificate, which has been ad'udged void, may recover amount paid)
therefor, notwithstanding fact that he has not paid subsequent taxes. Sherwood t.
Barnes County, 22 X. D. 310, 134 N. W. 38.
Xo action to recover purchase money of land at tax sale void because of improper deIowa & Dakota Land Co. v. Barnes County, 6 X. D. flOl, 72 X. W. 1019.
scription.
Taxes not recoverable where land sold not subject to taxation because property of
United States. Stutsman County v. Wallace, 142 U. 8. 293, 35 L.ed. 10is. 12 6. Ct. R.
;

227.

Statute does not apply to sales made prior to its enactment. American Invest Co. v.
Thaver. 7 S. D. 72. R3 X. W. 233.
Xo demand is necessary before suit to recover taxes illegally paid Boynton v. Faulk
N. W. 518.
County, 7 6. D. 423,
523
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Taxes paid are recoverable where treasurer wrongfully advertises and sella real estate
of one person lor taxes of another.
Erickaon v. Brookings County, 3 S. D. 434, 53 X. W.
857, 18 L.R.A. 347.

Purchaser at tax sale bound to know that the property is rightfully sold. American
Invest. Co. v. Beadle County, 5 S. D. 410, 59 X. W. 212; Budge v. Grand Forks, 1 X. D.
309, 47 N. W. 390, 10 L.R.A. 165; Tyler v. Cass County, 1 X. D. 369, 48 N. W. 232; McHenry v. Brett, 9 X. D. 68, 81 N. W. 65.
County auditor cannot issue refundment order as means of saving purchaser at tax
sale harmless.
Ro Freerks, 11 X. D. 120, 90 X. W. 265.
Unpaid taxes for any preceding year mav be included in annual sale for delinquent
taxes.
Scott & B. Mercantile Co. v. Kelson County, 14 X. D. 407, 104 K. W. 528.
As to who is entitled to reimbursement on void tax sale certificate. State Finance Co.
v. Beck. 15 K. D. 374, 109 X. W. 357.
Xecessitv of judgment showing reasons why taxes or sales are void. Beggs v. Paine,
15 K. D. 436, 109 K. W. 322.
I'urciiaser oi tux certificate with erroneous description cannot recover amount paid for
taxes and certificate. Minnesota Loan & Invest. Co. v. Beadle County,
IS S. D. 431, 101
*

K. W.

29.

Special assessments bear simple interest only, at seven per cent per annum from time
Hackney v. Elliott, 23 K. D. 373, 137 X. W. 433.
Right of purchaser at void sale to recover money paid. 42 Am. St. Rep. 588.
Riplit of purchaser at invalid tax sale, in absence of statute, to be reimbursed bv taxng authority for the purchase price, or for taxes subsequently paid by him. 31 L.R.A.
(X.S.) 1141."
Right of one holding under invalid tax deed to be reimbursed for improvements. 34

of delinquency.

^.R.A.CXS.) 549.
Liability of tax officers or their bond for failure of tax purchaser's title on account of
•rregularities in procedure.
41 L.R.A. (X.S.) 967.
As to similar provision in Iowa Revision of 1860, f 785, see Coulter v. Mahaska
County, 17 Iowa, 92; Scott v. Chickasaw County, 53 Iowa, 47, 3 X. W. 820.

§ 2201. Irregularity does not annul tax. In any action or proceeding for
the collection or annulment of taxes levied or assessed against any person
or property in this state and in any action or proceedings to determine adverse
elaims to real estate, no tax shall be set aside for any irregularity or defect in
form, or illegality in assessing, laying or levying such tax if the person against
whom or the property upon which such tax is levied, assessed or laid is in
fact liable to taxation, unless it be made to appear to the court that such
irregularity resulted to the prejudice of the party objecting, or that the
taxes against such person or property have been partially, unfairly or unequally assessed, and in such cases the court may reduce the amount of such
taxes and give judgment accordingly; the court shall also have power to
amend and correct all irregularities or defects in the form or manner of
assessment. \R. C. 1905. § 1586; 1903. ch. 166.1
Inapplicable to jurisdictional defects in assessments of real property. State Finance
v. Bowdle, 16 X. D. 193, 112 X. W. 76.
As to necessity of one seeking relief in equity paying taxes due. Power* v. First Kat.
Bank, 15 X'. D. 466, 109 XT W. 361.
Co.

.

§ 2202. Sale of property bid in for the county. All pieces or parcels of
real property bid in for the county under the provisions of this chapter, and
not redeemed or assigned within three years from the date of the certificate
of sale, shall, upon the giving of the required no'tice of expiration of redemption, become the absolute property of the county and may be disposed of
by the county auditor at public or private sale, as the county commissioners
may direct, subject to such rules and restrictions as they may prescribe.
The county auditor shall execute deeds for all property so sold to the purchasers thereof, in the same manner and with like effect as upon other certificates of purchase of tax sale, and the proceeds of such sale shall be paid into
the county treasury, and the amounts due the state, or any city, township, incorporated village or school district from the taxes for which the same were
sold, or their just proportion thereof, shall be apportioned and placed to the
credit of the state, city, township, incorporated village or school corporation
entitled thereto, and the remainder shall go into the general fund of the
county. Any person having an interest or lien upon any piece or parcel of
forfeited land may redeem the snme any time after forfeiture, and before the

Digitized by

Google

Revenue and Taxation.

POLITICAL CODE.

§§ 2202-2204

sale thereof, by paying the amount due thereon.
[R. C. 1905, § 1587; 1897,
ch. 126, § 89; R. C. 1899, § 1271; 1903, ch. 168.]
As curing defects in tax proceedings. State Finance Co. v. Mather, 15 N. D. 386, 109
N. W. 350, 11 A. 4, E. Ann. Cas. 1112.

§ 2203. Property bid in for the county. Assignment form. At any time
after any piece or parcel of land shall have been bid jn for the county, and
before such piece or parcel of land shall become forfeited to the county, and
while such tract or parcel of land shall remain unredeemed, the county auditor
may assign and convey the same and all the right of the county in such piece or
parcel of land acquired at such sale, to any person (except the county auditor,
county treasurer, their deputies and clerks) who shall pay the amount for
which the same shall have been bid in, and the amount of all subsequent
delinquent taxes, penalties, interest and costs upon the same and shall execute
to such persons a certificate of conveyance for each piece or parcel which
may be substantially in the following form
I,
auditor of the county of
state of North Dakota, do hereby certify that at the sale of real estate for
the delinquent taxes thereon for the county of
and state
aforesaid, which sale was held at the
in said county of
on the
for the taxes of the year
day of
A. D. 19.
the following described piece or parcel of land situate in said
,
county of
state of North Dakota, to wit: (insert description)
,
was offered for sale to the highest bidder above the amount for which the
same was subject to be sold ; and no one bidding upon such offer an amount
equal to that for which the said piece or parcel was subject to be sold, the
same was then bid in for the county at such amount, being the sum of
having
and the same still remaining unredeemed, and on this day
paid into the treasury of said county the amount for which the same was
taxes,
penalties,
interest
amounting
bid in, and all subsequent
and costs,
in
all to
dollars; therefore, in consideration thereof, and pursuant to
law, I do hereby assign and convey all the right, title and interest of said
county to said piece or parcel of land acquired therein at said sale to the
said
his heirs and assigns, subject to redemption as provided
by law.
And I further certify that unless redemption is made of said real estate in
or assigns will be entitled
the manner provided by law, the said
to a deed therefor on and after the expiration of the time for redemption,
as provided by law, and upon the surrender of this certificate. In witness
;

.

whereof

I

have hereunto set

my hand

and

.

.

seal this

day of

19 ....

County Auditor
[R. C. 1905, § 1588; 1897, ch. 126, § 90; R. C. 1899, § 1272.]
Tax deed is void, unless assignment of certificate of sale is in writing and descries
tend. Blessett v. Turcotte, 20 N. D. 151, 127 X. W. 505.
§ 2204. Deed to be given on sale of forfeited real property. Upon the
sale of any tract or lot of forfeited real property, the county auditor shall
execute to the purchaser thereof a deed in fee simple of the property so purchased, which shall pass to such purchaser absolute title to the lands therein
described. If the former owner of the forfeited property becomes the purchaser, such deeds shall pass to him any and all rights of any action which
may have arisen, or may exist, for any trespass committed upon such property
prior to the execution of the deed. Such deed may be recorded as other
deeds of real estate, and the record thereof shall have the same force and
effect in all respects as the record of such other deeds, and shall be evidenced
in like manner. The proceeds of lands or lots sold at such sale for a sum equal
to or exceeding the amount of taxes thereon shall be distributed the same
as other collections of taxes, and all excess over the amount of taxes shall be

5S5
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•redited to the county general fund.
[R. C. 1905, § 1589 1897, ch. 126, *
§ 91
ft. C. 1899,
§ 1273.]
Tender of taxes not condition precedent to recovery held under tax title. Court may
ascertain amount of taxes due.
Power v. Larabee, 2*N. D. 141, 49 N. \V. 724: O'Neil v
Tyier, 3 N. D. 47, 53 N. W. 434; Farrington v. Invest. Co., 1 N. D. 102, 43 X. W. 191;
Clark v. Darlington, 11 S. D. 418, 78 X. W. 997; Campbell v. Loan & Trust Co., 14 S. D.
483, 85 N. W. 1015; McComb v. Lake Countv, 9 S. ]). 466, 70 N. W. fi.vj; Rodiford v.
Fleming, 10 S. D. 24, 71 X. W. 317; Bennett v. Darling, 15 S. D. 1, S6 N. W. 751.
;

County is entitled to recover just amount of taxes in action against it to cancel voidable tax proceedings. Pettigrew v. Moody County, 17 S. D. 275, 96 N. W. 94.
Adjustment of taxes in action to quiet title. Moran v. Thomas, 19 S. D. 469, 104 N.
W. 212.
As to when judtrraent for taxes due is not authorized by statute. Douglas v. Fargo, 13
N. D. 467, 101 N. W. 919.
It
§ 2205. County auditor to execute deeds to persons entitled thereto.
be the duty of the county auditor of each county in this state to execute,
acknowledge and deliver to any person who shall be entitled to receive
from the state or from the county the title to any piece, parcel or lot of land
within the county, under or by virtue of any law providing for or relating
in whole or in part to the levying or collection of taxes or the sale of real
estate for nonpayment of taxes, a deed in fee simple of such piece, parcel or
lot of land, and such deed shall pass to such person absolute title to the land
therein described, and may be recorded as other deeds of real estate are
recorded, and the record thereof shall have the same force and effect in all
••espects as the record of such other deeds and may be evidenced in like
manner. {R. C. 1905, § 1590; 1897, ch. 126, § 92; R. C. 1899, § 1274.]
shall

Article 13.— Tax Deed.
§ 2206. Execution, form and effect of tax deeds. At the expiration of the
time for redemption of lands sold for delinquent taxes and after the filing of
the proof of notice of expiration of period for redemption, as provided in
section 1608 [section 2223 herein] of the Revised Codes of North Dakota for
1905, and on production of the certificate of purchase, the county auditor of
the county in which the sale of such lands took place shall execute to the
purchaser, his heirs or assigns, in the name of the state, a deed of the land
remaining unredeemed, which shall vest in the said purchaser, his heirs or
assigns, an absolute estate in fee simple in such land, subject, however, to all
the claims which the state may have thereon for taxes, or other liens or incumbrances; and such deeds shall be executed by the county auditor under
his hand and the seal of the county, and such deed shall be conclusive evidence
of the truth of all the facts therein recited and prima facie evidence of the
regularity of all the proceedings from the assessment and valuation of the
land by the assessor up to the execution of the deed, and such deed shall be
substantially in the following or other equivalent form:
day of
Whereas,
did on the
, A. D.,
county auditor of the
19. ., produce to the undersigned,
purcertificate
of
Dakota,
in
the
state
of
North
a
county of
,
day of
chase, in writing, bearing the date of the
, A. D.,
who at the last mentioned date was county
19.., signed by
did on the
auditor of said county, from which it appears that
purchase at public auction at
A. D., 19
day of
the office of the county auditor (or the usual place of holding court in the
6ame building), the tract, parcel or lot of land lastly in this indenture defor the sum
scribed, and which lot was struck off and sold to
dollars, being the total amount of taxes, penalties and costs
of
charged against said land, including any personal taxes specified in the lists
and in the advertisement, constituting a lien thereon for the year (or years),
(Herein insert the description of the land offered for sale);
to wit:
19
did at the time and place of said public
and that the said
•

'

,

,

.

. ,

,

Digitized by

Google

POLITICAL CODE.

Revenue and Taxation.

§ 220 G

auction, as a part of his bid, agree to accept the lowest rate of interest on the
amount of such taxes, penalties and costs so paid by him, to wit: The rate
of
per cent per annum, and it appearing that the said
is the legal owner of the said certificate of purchase, and the time fixed by law
for redeeming the land herein described having now expired and proof of
legal notice of expiration of the period of redemption having been filed in
the office of the county auditor prior to the maturity of such certificate as
provided by law, and .said land not having been redeemed from such purchase
pursuant to law, and the said
having demanded a deed for
the tract of land mentioned in said certificate and it appearing that said
lauds were legally liable for taxation, and had been duly assessed and properly
charged on the tax book or duplicate for the year (or years), A. D., 19. ., and
that said lands had been legally advertised for taxes and were sold on the
day of
A. D., 19.., to the said
Now, therefore, this indenture, made this
day of
A. D., 19. ., between the state of North Dakota, by
, as county
auditor of the said county, party of the first part, and the said
,
party of the second part
WITNESSETH, That the said party of the first part, for and in consideration of the premises and the sum of one (1) dollar, in hand. paid, has grained,
bargained and sold and by these presents does grant, bargain, sell and convey
unto the said party of the second part
heirs and assigns,
,
forever, the tract
of land menor parcel
tioned in said certificate, and described as follows, to wit:
;

in

county, in the state of North Dakota.
or parcel
mentioned tract
of land, with the appurtenances thereto belonging, to the said
,

.

TO HAVE AND TO HOLD SAID

paity of the second part,
.., heirs and
as full and ample manner as the said county auditor of
powered by law to sell the same.

assigns, forever, in

said county

is

em-

IN TESTIMONY WHEREOF, the said
as county auditor
of the said county of
has hereunto set his hand and seal of
the said county, on the day and year aforesaid.
,

(Seal.)

County Auditor of

,

North Dakota."
Attest: (Seal.)
Which deed shall be acknowledged by said county auditor before some one
authorized by law to take acknowledgments of deeds, for which said deed
said county auditor shall be entitled to a charge of fifty cents, to be paid
by the grantee in such deed. In case the land is bid in for the county and
the certificate assigned under the provisions of section 1588 of the Revised
Codes of North Dakota for 1905 [section 2203 herein), the language of such
deed inappropriate to such sales shall be stricken out and the following inserted in lieu thereof
" Offer for sale to the bidder who agreed to accept the lowest rate of interest
on the amount of such taxes, penalties and costs so paid, the following described tract or parcel of real property (insert description), which property
was returned delinquent for the nonpayment of taxes for the year 19..,
amounting to
dollars, including interest and penalty thereon
and the costs charged against said land including personal property taxes
specified in the list and in the advertisement constituting the lien thereon, for
the year (or years) 19
and no one bidding upon such offer an amount
equal to that for which said piece or parcel of land was subject to ho, .sold,
the same was Wd
for the county. And it appearing by said certificate that
,

m
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the right, title and interest of the county, in said tract or parcel of land acquired therein at said sale was on the
19. .,
day of
assigned to
dollars, being
for the sum of
the amount due thereon at that time."
Which deed shall be acknowledged as aforesaid. In case the certificate of
purchase is assigned by the purchaser then a statement shall be inserted in
such tax deed briefly describing each assignment of such certificate, which
may be in substantially the following or other equivalent form:
"And which said certificate of purchase issued to said
purchaser, at said tax sale and the right, title and interest of the said
., purchaser, in said tract or parcel of land acquired therein at said sale was on the
A. D.,
day of
" Which said deed shall be acknowledged
19. ., assigned to
as aforesaid.
[1913, ch. 281; B. C. 1905, § 1591; 1899, ch. 155; R. C. 1899,
,

,

§ 1275.]

An emergency section attached to the foregoing in LawB 1913 recites that the supreme
court of the otate has held that deeds issued in tho form prescribed by R. C. 1905, $ 1591
for which the foregoing section is substituted
are invalid.
Statutory form of tax deed must be substantially pursued.
Rector A Wilhelmy v.
Maloney, 15 S. D. 271, 88 N. W. 575.
lax deed void upon its face may constitute color of title. Parker v. Vinson, 11 S. D.
77
381.
X. W. 1023.
Deed reciting a sale at a time legally impossible and that two town lots were sold
•s one parcel is void on its face. Safmer v. Lathrop, 10 6. D. 216, 72 N. W. 570.
Tax deed regularly issued cuts off delinquent taxes' for prior years. Emmons County
v. Bennett, 9 N. D. 131, 81 K. W. 22.
Tax deed cuts off all interest under prior tax deed. Meldahl v. Dobbin, 8 N. D. 115,
77 N. W. 280.
Treasurer cannot sell and deed part of city lot which was assessed in solido. Robert*
t. Bank. 8 N. D. 504, 79 N. W. 1049.
Recitals in tax deed cannot be controverted although they show that sale wan made in
contravention of later statutes. Reekitt v. Knight, 16 S. D. 395, 92 N. W. 1077.
l ax deed must show that entire tract was sold to one offering to pay taxes, etc., at
lowest rate of interest bid. King v. Lane, 21 S. D. 101, 110 N. W. 37.
Tax deed regular on its face is prima facie evidence that proper notice bad been given
and served. Bandow v. Wolvcn, 23 S. D. 124, 120 N. W. 881.
Validity of tax deed unaffected bv omission of seal therefrom. Northwestern Mortg.
Trust Co. v. Levtzow, 23 S. D. 562, 122 N. W. 600.
Variance in description between tax deed and assessment record makes tax deed void.
Sheets v. Paine, 10 N. D. 103, 80 N. VV. 118.
In equitv action the absence of assessor's affidavit from assessment roll does not
invalidate sale or levy. Fatal in law action. Douglas v. Fargo, 13 N. D. 467, 101 N. W.

—

f

—

919.

To cancel and set aside tax sale and levy in equity, complaint must show tender.
Legal portion of tax must be tendered as condition to equitable relief. Idem, 13 N. D.
467. 101 N.

W.

919.

Separate parcels sold to same person may be included In one deed. Bennett t. Darling,
1, 86 N. W. 751.
Including property described in different certificates of sale in one tax deed does not
show that property was sold together for gross sum. Cornelius
Ferguson, 17 S. D. 481.
97 N. W. 388.
Provision for tax deed to " assigns " includes executors. Blakemore v. Cooper, 15 N. D.
5, 4 L.R.A.(N5.) 1074, 125 Am. St. Rep. 574. 106 N. W. 566.
Recital in tax deed that purchaser bid full amount of taxes and recital as to rate of
Sobek v. Bidwell, 24 S. D. 469, 124
interest were not essential to validity of tax deed.
N. W. 431.
Recital in tax deed that property was " duly assessed " as effectually establishes the
would
verbal
or
county
auditor. Peters . Lohr, 24 6. D.
fact as
evidence of assessor
605, 124 N. W. 853.
Tax deeds as evidence. 17 Am. Dec. 505 23 Am. St. Rep. 19.
Power of the legislature to make prima facie or conclusive evidence. 4 Am. BL Rep.
15 S. D.

;

187.
Effect of recitals in tax deeds as evidence. 31 Am. St. Rep. 233.
Execution of tax deed in name of deputy. 19 L.R.A. 179.
Ripht of holder of tax deed to take possession. 28 L.R.A.(N.6.) 398.
Judgment dismissing bill to set aside tax deed as a cloud on title as res Judicata in
action under tax deed to recover possession of property. 25 L.R.A(N.8.) 1011.
Presumption as to time of alteration in tax deed. 8» LJLA.(N,8.) 100* 111.
Marketability of tax title, 38 L.R.A.(N5.) 26.
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§ 2207. County auditor. to keep tax deed record. It shall be the duty of
the county auditor to keep a record to be known as the " tax deed record,"
in which the county auditor shall record at length all tax certificates as they
may be presented for tax deed, the notice of expiration of the time for redemption issued thereon, and the return of such service of the notice of the expiration of the time for redemption as may be made.
[R. C. 1905, § 1592; 1905,
ch. 157, § 1.]

§ 2208. Certified copy prima facie evidence. A certified copy of said record,
or any part thereof, under the hand and seal of the county auditor, shall be
prima facie evidence of the matters and things therein contained in the
courts of North Dakota.
[R. C. 1905, § 1593 1905, ch. 157, § 2.]
§ 2209. Fees of auditor. For services of and recording these instruments
the auditor shall be eutitled to receive from the applicant for such deed the
same fees as are allowed by law to the register of deeds for placing instruments of record. [R. C. 1905, § 1594; 1905, ch. 157, § 3.]
§ 2210. Taxes paid by occupant or tenant. When any tax on any real
estate is paid by or collected of any occupant or tenant, or any other person,
which, by agreement or otherwise, ought to have been paid by the owner,
lessor or other party in interest, such occupant, tenant or other person may
recover by action the amount which such owner, lessor or party in interest
ought to have paid, with interest thereon at the rate of twelve per cent per
annum, or may retain the same for any rent due and accruing from him to
such owner or lessor for real estate on which such tax is so paid, and the
same shall, until paid, constitute a lien upon said real estate. [R. C. 1905.
§ 1595; 1897, ch. 126, § 93; R. C. 1899, § 1276.]
Right of purchaser of property to recover the amount he has paid to relieve land from
tax lien, from one who should have paid the same, but with whom he had no contractual
;

relationship.

22 L.R.A.(NjS.) 562.

§ 2211. Taxes paid by mortgagees or others having liens. Any person who
has a lien by mortgage or otherwise upon any real property that has been
sold for taxes or on which the taxes have not been paid, may redeem from such
sale, or may pay such taxes and the interest, penalty and costs thereon, and
the receipt of the county treasurer or the certificate of redemption, as the case
may be, shall constitute an additional lien on such land to the amount therein
stated, and the amount so paid and the interest thereon at the rate specified in the mortgage or other instrument, shall be collected with, as part of,
and in the same manner as the amount secured by the original lien. [R. C.
1905, § 1596; 1897, ch. 126, § 94; R. C. 1899, § 1277.]
Owner of tax sale certificates may pay subsequent delinquent general taxes without paying subsequent special assessments, and receipts for such taxes constitute additional lien.
State ex rel. Moore v. Furstenau, 20 N. D. 540, 129 N. W. 81.
Duty of county auditor. "When any deed, patent or final decree

§ 2212.

of distribution is presented to the county auditor for transfer he shall ascertain from the books and records in the office of the county treasurer if
there are any current taxes due on the land described therein, or any special
assessment due thereon he shall also ascertain from the books and records
in the auditor's office if there be delinquent taxes on the said land described
within, or special assessments due thereon, or if it has been sold for taxes, and
if there are current taxes, delinquent taxes or special assessments due or
installments of special assessments due, he shall certify to the same, and when
the receipt of the county treasurer shall be produced for the said current
taxes, delinquent taxes or special assessments or installments of special assessments and for any other current or delinquent taxes, or special assessment
or installments of special assessments that may be in the hands of the county
treasurer or county auditor for collection, the county auditor shall enter on
every deed, patent or final decree of distribution of real property so transferred, over his official signature, " taxes and special assessments or installments of special assessments, paid and transfer entered," or if the land dc;

34
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regular meeting in July for review and equalization, and said board of equalization shall thereupon, during its session, proceed to equalize such assessments and hear all complaints that may be made with reference thereto,
and for the purpose of equalizing the same shall have power to change and
reduce or increase such assessments as it deems just and the county auditor
shall, at the time of making the annual tax list, enter and extend against such
property so assessed, taxes for the year or years in which the same has escaped
taxation at the same rate and for all the purposes for which taxes were
levied upon property in his county in said year or years designating therein
the year or years for which such taxes are so entered in said tax list, and if
any taxes on any property liable to taxation are prevented from being collected
for any year or years by reason of any erroneous proceedings or other cause,
the amount of such taxes which such property should have paid shall be
likewise entered and extended upon such tax list, and all taxes entered upon
such tax list, under the provisions of this section, shall be collected as other
taxes.
[B. C. 1905, § 1602; 1897, ch. 126, § 100; R. C. 1899, § 1283; 1903, ch.
156; 1905, ch. 149.]
;

Unpaid taxes
taxes.

Scott

&

for any preceding year mav be included in annual sale for delinquent
B. Mercantile Co. v. Nelson County, 14 N. D. 407, 104 X. W. 523.

§ 2218. Debts of municipalities void if entailing taxation beyond the rate
fixed by law. It shall be unlawful for any city, town or village officer or for
.the officers of any school district, unless specially and expressly authorized by
law, to contract any debt or incur any pecuniary liability, for the payment of
either the principal or interest, for which during the current year, or any
subsequent year, it shall be necessary to levy on the taxable property of such
county, township, city, town or village or school district, a higher rate of tax
than the maximum rate prescribed by law, and every contract made in contravention of the provisions of this section shall be utterly null and void in
regard to any obligation thereby imposed on the corporation on behalf of
which such contract purports to be made; but every commissioner, officer,
agent, supervisor or member of any municipal corporation that makes or
participates in making or authorizes the making of any such contract, shall
be held individually liable for its performance; and every commissioner,
supervisor, director or member of any city, town or village council, or other
officer or agent of any such municipal corporation present when any such
unlawful contract was made or authorized to be made, shall be deemed to
have made or to have participated in making, or to have authorized the making
of the same, as the case may be, unless, if present, he dissent therefrom and
entered or caused to be entered such dissent on the records of such municipal
corporation, or of its council, supervisors or other officer. [R. C. 1905, § 1603
1897, ch. 126. § 101 R. C. 1899, § 1284.1
School district voters by authorizing bond issue of $7,000 for school site and building
did not impliedly forbid expenditure of more than that amount. McCavick v. Inde
;

pendent School l)ist., 25 S. D. 449, 127 N. W. 476.
Personal liability of public officer on contract which he attempts to make for public
excess of his authority.

§ 2219.

in

23 L.R.A.(N.S.) 428.

Exempt property

to

be valued and assessed.

At

the time of taking
the assessment of real property the assessor shall enter on a separate list each
description of property in the town or district exempt under the provisions
of section (am'd section 2078 herein] and value and assess the same in the
manner and subject to the same rules as he is required to assess all other
property, designating in each case to whom such property belongs, and for
what purpose used. [R. C. 1905, § 1604; 1897, ch. 126, § 102; B. C. 1899,
§ 1285.1

§ 2220. Neglect of duty by officers. Every county, district or township
who in any case refuses or knowingly neglects to perform any duty
enjoined upon him by this chapter, or who consents to or connives at any
evasion of its provisions whereby any proceeding required by this chapter
is prevented or hindered or whereby any property required to be listed for
officer

.-.32

Digitized by

Google

Iievenue and Taxation.

axation

POLITICAL CODE.

§§ 8220-2223

unlawfully exempted, or the valuation thereof is entered on the
tax list at less than its true value, shall for every such neglect, refusal, consent
or connivance, forfeit and pay to the state not less than two hundred nor more
than one thousand dollars, at the discretion of the court, to be recovered
before any court of competent jurisdiction. [R. C. 1905, § 1605 1897, ch. 126.
§ 103; R. C. 1899, § 1286.]
§ 2221. Suits against officers defended at expense of county. Whenever
civil action is brought against any person holding the office of county treasurer, county auditor or any town or district officer for performing or attempting to perform any duty authorized or decreed by any statute of this state
for collection of the public revenue, such treasurer, auditor or other officer
may, in the discretion of the court before whom such action is brought, by
an order made by said court and entered in the minutes thereof, be allowed
and paid out of the county treasury, reasonable fees for counsel and other
expenses of defending such action. *[R. C. 1905, § 1606; 1897, ch. 126, § 104:
R. C. 1899, § 1287.]
§ 2222. When auditor to forward list of new taxable lands. A list of all
lands becoming taxable for the first 'time in any county of the state shall
be procured by the state auditor from the proper land officers and forwarded
by him to the county auditor of the proper county on or before the fifteenth
day of March of each year.
Provided, further, that a list of all lands which have been taxable in any
county of the state, but upon which patents or final proofs have been cancelled by the government, shall be procured by the state auditor from the
proper land officers and forwarded by him to the county auditor of the
proper county on or before the fifteenth day of March of each year. [1911,
ch. 292; R. C. 1905, § 1607; 1897, ch. 126, § 105: R. C. 1899, § 1288.]
is

;

.Section G53tf

makes an appropriation

for expanse of the list of

new taxable

Ianda.

Auditor.
§ 2223. Notice of expiration of redemption, certificate holders.
Every person holding a tax certificate shall, at least ninety days before the
described,
expiration of the time for the redemption of the lands therein
present such certificate to the county auditor and thereupon the auditor shall
prepare, under his hand and official seal, a notice to the person in whose name
such lands are assessed, specifying the description of such lands, the amount
for which the same were sold, the amount required to redeem such lands
from sale, exclusive of the costs to accrue upon such notice, and the time
when the redemption period will expire, which notice the auditor shall cause
to be delivered to the sheriff or his deputy who shall serve it personally upon
the owner, if known to be a resident of the state, but which may if the owner
be a nonresident be given by registered letter, addressed to such owner at
his last known post office address, and by publication once in each week,
for three consecutive weeks, in some newspaper printed and published in
the county where such lands are situated, if there be one; if none, then in
some newspaper printed and published at the capital of the state, and in
case the property covered by such certificate is occupied, Ihen service of
such notice shall, in addition to the foregoing provision, be made upon the
Proof of notice herein provided for must
person in possession thereof.
be filed in the office of the county auditor prior to the maturing of such
•ertifieate, and no deed shall issue until such proof has been duly filed.
The fees for serving and the printers' fees for publishing such notice shall
he added to the amount required to redeem such land, and shall be paid by
the party offering to redeem such land before any certificate of redemption
shall be issued.
Tn ease of failure on the part of the holder of any tax
'-rtificate to present the same to the auditor at the time hereinbefore pro"•"idrd. the same may be so presented at any time hereafter, and thereupon
such notice shall be issued and served as hereinbefore provided, and the
time for redemption of such lands shall expire ninety days after such
«
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Article 17.
Legalizing Irbeqularitie8 in Assessments and Levies.
§ 2228. Tax levy of 1895 legalized. The levy of taxes as made in the
various counties for the year 1895 is hereby legalized and made valid for all
intents and purposes the same as if made in conformity to the law then in
force.
[R. C. 1905, § 1613; 1897, ch. 99; R. C. 1899, § 1312.]
§ 2229. All tax levies of 1895, 1896, 1897, 1898, 1899 and 1900 legalized.
The levy of taxes for the state of North Dakota as made by the state board
of equalization, and all levies made in the various counties, townships and
school districts in said state for the years 1895, 1896, 1897, 1898, 1899 and
1900, whether the same was levied in mills or in specific amounts, or both, is
hereby legalized and made valid in all respects and purposes the same as if
made in conformity to the laws then in force. [R. C. 1905, § i614; 1897,
ch. 99; R. C. 1899, § 1312; 1901, ch. 159.]
Curative Btatutes, power of legiulatare to supply defects in assessment*. 76 Am. Dec.
527.

§ 2230. Assessments and levies in certain unorganized counties for county
purposes. Assessment of taxes. All assessments and tax levies for state
and county purposes heretofore made within any territory within the state of
North Dakota, over which any county has exercised jurisdiction in criminal
and civil matters, and which has to all intents and purposes been treated as
a portion of said county for not less than four years last past, shall be and
the same is hereby in all respects legalized.
[R. C. 1905, § 1615; 1901,
ch. 158.]
§ 2231.

How collected. It shall be the duty of the treasurer of the county
exercising such jurisdiction as is mentioned in section 2230 to make out a list
of such taxes in the same order as it appears in the tax list, and deliver said
list of unpaid delinquent personal taxes to the sheriff of his county, whose
duty it shall be to collect Ruch delinquent personal taxes by distraining
sufficient goods and chattels belonging to the persons charged with such
taxes, together with penalty and interest and all accruing costs and interest,
and shall immediately proceed to advertise the same in three public places
in said county and in the official newspapers, if there be any in said county,
for a period of ten days before such sale, stating the time and place where
such property shall be sold, which place of sale shall be at the county seat
of said county, and no personal property shall be exempt from such distraint
and sale and if on the date of sale Buch taxes remain unpaid, then the
sheriff shall sell said property, or so much thereof as may be necessary to
pay such taxes, together with the interest and penalty and accruing costs, at
public auction.
[R. C. 1905, § 1616; 1901, ch. 158.]
;

Article 18.— Validating Assessments Since 1889.

•

Every assessment of real or
§ 2232. Validating assessments since 1889.
personal property for the purpose of taxation, and every assessment roll, heretofore and since the year 1889 made by any officer authorized by law to
assess the property described in such assessment roll for the purpose of
taxation, and returned to the county auditor of any county in this state, and
acted upon and adopted by the board of equalization of such county as an
assessment, or assessment roll, is hereby made valid provided, such assessment or assessment roll, if it purports to be an assessment of real property,
contains sufficient data from which can be definitely ascertained the description of the property intended to be assessed, and the valuation fixed thereon
by the assessor; and if it is an assessment of personal property, contains
the name of the owner of the property assessed, and the valuation of such
property.
[R. C. 1905, § 1617; 1903, ch. 158, § l.j
Exceptions.
All taxes levied
§ 2283. Validating tax levies since 1889.
for any purpose, heretofore and since the year 1889, made in this state, by
any board or officer authorized by law to make the same, and all tax levies
;
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heretofore and since the year 1889 made by the state board of equalization,
or by any county board of equalization, are hereby made valid; provided,
it can be definitely ascertained from the official records of the proceedings
of such officer or board, what amount of taxes, or what rate per cent of
taxation was intended to be levied; and provided, further, that this article
shall not be construed to validate any tax levy made for any purpose unauthorized by law, or which is in excess of the amount allowed by law to be
levied.
[K. C. 1905, § 1618; 1903, ch. 158, § 2.J
§ 2234. Fatal defects enumerated. In all actions hereafter tried, in which
the validity of any tax heretofore levied comes in question, no tax shall.be
held invalid unless it shall be made to appear, by the party objecting thereto,
that one or more of the following defects exist, to wit
1. That the property assessed was not subject to taxation; or in the case
of an assessment of personal property that the person assessed was not liable
to taxation at the time such assessment was made, for the property or some
part thereof assessed to him.
2. If the tax is upon real property, that the description of the property
intended to be assessed, or the valuation thereof, cannot be definitely ascertained from the assessment roll which is the basis of such tax and if the tax
is upon personal property, that the assessment roll containing the assessment
of the property upon which the tax is levied, does not contain either the
name of the owner of such property or the valuation thereof.
3. That it cannot be definitely ascertained from the official record of the
proceedings of the board or officer levying the tax, what amount of taxes,
or what rate per cent of taxation was intended to be levied.
4. That such taxes have been paid.
5. That the valuation of the property assessed upon which such taxes
were levied was unfair and unequal; provided, however, that no claim of
any unfairness or inequality of any valuation of property in the assessment
roll shall be heard, unless it appears, either that there was no meeting of the
board of equalization authorized by law to equalize such assessment at the
time fixed by law to hear and determine such complaint, or if there was
such a meeting of such board of equalization, that such board acted in excess
of its powers in relation to the valuation objected to; or that the valuation
as fixed by the proper board of equalization has been unlawfully increased
but in all such eases the court shall hear the evidence and determine therefrom the amount that is justly due for such taxes, and the tax list containing
the record of such taxes shall be prima facie evidence of the amount thereof
justly due.
6. That the tax, or some part thereof, is in excess of the amount limited
by law, or for a purpose unauthorized by law, but in such case the court
shall not cancel the taxes, except as to such excess or as to such unlawful
purpose. [H. C. 1905, § 1619: 1903, ch. 15S, § 3.]
§ 2235. Portion of tax shall be valid. In all cases where part of any tax
heretofore levied is declared void by the court, the remainder of such tax
shall be valid, and shall be enforced against any property liable therefor in
the same manner that taxes of like nature are now or hereafter may be
enforced.
[R. C. 1905, § 1620; 1903, ch. 158, § 4.)
§ 2236. Taxes, when delinquent. All taxes which are validated by this
article shall become and be delinquent on the first day of July, 1903, and if
then unpaid there shall attach thereto a penalty of five per cent, and thereafter such taxes shall be subject to the same penalties and interest aa taxes
of like nature under the laws which may then be in force provided, however,
that the provision of this section shall not apply to cases where part of a tax,
only, is held valid, as provided in the preceding section, but in all sucli cases
such part of a tax so held valid shall become and be delinquent on the first
day on which penalties attach to delinquent taxes of like nature under the
;

;
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laws then in force, next succeeding the entry of a judgment declaring such
part of tax valid, and thereupon and thereafter such penalties and interest,
or either, shall attach thereto as attach to other delinquent taxes of like
character under the laws then in force.
[R. C. 1905, § 1621; 1903, ch. 158,
§ 5.]

§ 2237. Taxes held valid. Exception. In all cases where real property
has been sold for delinquent taxes which shall have been validated by this
article, and such sale shall be adjudged void, and such taxes shall be
adjudged valid under the provisions of this article, in any action, such taxes
so .held valid, shall remain and be a lien upon the land so sold, and be
subject to the penalties and interest, if any, as in the preceding section
provided, unless the party to such action claiming such sale to be invalid,
shall have tendered to and deposited in the office of the county treasurer,
before commencing such action, the full face amount of such, taxes, and unless
the action in which the validity of such sale, or of such taxes comes in question shall have been commenced before January first, 1904; provided, that
the provisions of this article shall not apply to any action or proceeding now
pending between the fee owner of land, and any person or corporation
holding a tax certificate or tax deed therefor, involving the validity of such
tax certificate or tax deed. [R. C. 1905, § 1622; 1903, ch. 158, § 6.]

—

Article 19.
Validatino Fptuke Assessments and Tax Levies.
Every assessment of real or personal
§ 2238. Assessments valid, when.
property for the purposes of taxation, and every assessment roll, hereafter
made by any officer authorized by law to assess the property described in
such assessment roll for the purpose of taxation, and returned to the county
auditor of any county in this state, and acted upon and adopted by the
board of equalization of such county as an assessment, or assessment roll,
shall be held valid provided, such assessment or assessment roll, if it purports
to be an assessment of real property, contains sufficient data from which
can be definitely ascertained the description of the property intended to be
assessed, and the valuation fixed thereon by the assessor; and if it is an
assessment of personal property, contains the name of the owner of the property assessed, and the valuation of such propertv. [R. C. 1905, § 1623; 1903,
;

ch. 157. § 1.]

§ 2239. Taxes valid, when. All taxes, levied for any purpose, hereafter
made in this state, by any board or officer authorized by law to make the
same, shall be held valid, provided it can be definitely ascertained from the
official records of the proceedings of such officer or board, M'hat amount of
taxes, or what rate per cent of taxation was intended to be levied; and
provided, further, that this article shall not be construed to validate any tax
levy made for any purpose unauthorized bv law or which is in excess of
the amount allowed by law to be levied.
[R. C. 1905, § 1624; 1903, ch. 157,
§ 2.]

§ 2240. Tax held invalid, when. In all actions in which the validity of
any tax hereafter levied comes in question, no tax shall be held invalid unless
it shall be made to appear, by the party objecting thereto, that. one or more
of the following defects exist, to wit:
1. That the property assessed was not subject to taxation; or in the case
of an assessment of personal property, that the person assessed was not
liable to taxation at the time such assessment was made, for the property or
some part thereof assessed to him.
2. If the tax is upon real property, that the description of the property
intended to be assessed, or the valuation thereof, cannot be definitely ascertained from the assessment roll which is the basis of such tax; and if the
tax is upon personal property, that the assessment roll containing the assess538
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ment of the property upon which the tax is levied, does not contain
the name of the owner of such property, or the valuation thereof.

either

cannot be definitely ascertained from the official record of the
proceedings of the board or officers levying the tax, what amount of taxes,
or what rate per cent of taxation was intended to be levied.
4. That such taxes have been paid.
5. That the valuation of the property assessed upon which such taxes were
levied, was unfair and unequal; provided, however, that no claim of any
unfairness or inequality of any valuation of property in the assessment roll
shall be heard, unless it appears, either that there was no meeting of the
board of equalization authorized by law to equalize such assessment at the
time fixed by law to hear and determine such complaint, or if there was such
a meeting of such board of equalization, that such board acted in excess
of its powers in relation to the valuation objected to: or that the valuation
as fixed by the proper board of equalization has been unlawfully increased
but in all such cases the court shall hear the evidence and determine therefrom the amount that is justly due for such taxes, and the tax list containing
the record of such taxes shall be prima facie evidence of the amount thereof
3.

That

it

justly due.
6. That the tax, or some part thereof, is in excess of the amount limited
by law, or for a purpose unauthorized by law, but in such case the court
fch !! not cancel the taxes, except as to such excess or as to such unlawful
purpose. [R. C. 1905. § 1625; 1903. oh. 157, § 3.]
§ 2241. Portion of tax valid. Delinquent, when. In all cases where part
of any tax hereafter levied is declared void by the court, the remainder of
siu-h tax shall be valid, and shall be enforced against any property liable
therefor in the same manner that taxes of like nature are now or hereafter
may be enforced, and in all such cases such part of a tax so held valid shall
become and be delinquent on the first day on which penalties attaeh to
delinquent taxes of like nature under the laws then in force, next succeeding
the entry of a judgment declaring such part of tax valid, and thereupon
and thereafter such penalties and interest, or either, shall attach thereto as
attach to other delinquent taxes of the character under. the laws then in
force.
[R. C. 1905, § 1626; 1903, ch. 157, § 4.]

Article

20.

Assessment op Railroad Property.

The state board of equalization shall
§ 2242. Railroads, how assessed.
at its annual meeting in August in each year, assess at its actual value the
franchise, roadway, roadbed, rails and rolling stock of all railroads operated
in this state, including electric and all other street and interurban railways.
To enable said board to make a correct valuation of such property, they shall
have access to all reports, estimates and surveys of such lines of railroads
as may be on file in the office of the commissioners of railroads and shall
have power to summon and compel the attendance of witnesses, and may
examine such witnesses under oath in any matter relating to the value of
such property.
In estimating the value of such railroads, branches and
sidetracks thereof they shall be governed by the same rules as are provided
for the government of county and township assessors in valuing other property
in this state.
They shall cause a record to be made of the estimated value
placed upon each of the items set forth in this section which go to make the
[R. C. 1905, § 1627 1890, ch. 135,
aggregate valuation of such assessments.
§ 1 R. C. 1899, § 1313 1905, ch. 151.]
The board of
§ 2243. Apportionment to counties according to mileage.
equalization shall divide the valuation so found and determined of each
continuous line by the number of miles of such line contained in the state,
and the result shall be the valuation per mile for which said line shall be
;

;

;
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The value of each branch line shall be determined in the same
manner, and such valuation per mile shall be apportioned to each county
according to the number of miles of such line or branch line contained in
assessed.

such county.
[R. C. 1905, § 1628; 1890, ch. 135, § 2; R. C. 189!), § 1314.]
§ 2244. Mileage and valuation, how certified to various political subdivisions for taxation.
The state auditor shall at the time of certifying the
equalized value of each organized county to the county auditor, also certify
the number of miles of each main line of railroad, and branches and .sidetracks thereof contained in said county and the valuation per mile of such
line or branch line as determined by the state board of equalization and he
county auditor of such county shall apportion such valuation to the cities,
towns, townships and districts through which such railroads run according
to the number of miles contained in each, as a part of the valuation of sn.-U
city, town, township and district for the purpose of taxation, and the same
shall be taxed as personal property is taxed in each county.
[II. C.
§ 1629; 1890, ch. 135, § 3; R. C. 1899, § 1315.]
The franchise, roadway, roadbed, raila and rolling stock of a railroad are personal
property lor purposes of taxation. M. & P. Stc. M. Rv. Co. v. Dicker County, 11 N. D.
107. 90 X. W. 2C.0; Milwaukee Ry. v. Cass County. S X.* D. JS. 70 X. W". 2.19.
Xature of railroad property for purpose of taxation. 15 L.R.A. 293; 66 L.R.A. SI.
i

The valuation so ^portioned
§ 2245. Taxation in unorganized counties.
unorganized counties in this state shall be taxed for state purposes only;
shall be levied annually by the state auditor at the same rate
as other property is taxed for state purposes, and the state auditor shall
notify each railroad company so taxed of the amount of such tax, on or before
the first day of December in each year, and such tax must be paid to the
state treasurer at the same time and subject to the same penalty as is
prescribed by law for the collection of personal property taxes in organized
counties, and the state treasurer shall have the same powers, and it shall be
his duty to collect such tax in the same manner as county treasurers are
authorized by law to collect personal property taxes.
[R. C. 1905, § 1630;
1890, ch. 135, § 4; R. C. 1899, § 1316.]
If at any time the
§ 2246. Provisions of this article inoperative, when.
legislative assembry shall provide by law for the payment of a per cent of
gross earnings by railroads as authorized by section 176 of the constitution
of this state, then and during the time such law shall be in force the provisions
[R. C. 1905, § 1631; 1890, ch. 135, § 5;
of this article shall be inoperative.
R. C. 1899, § 1317.]
to

and such tax

Article

21.

Assessment and Taxation of Public Utilities.

§ 2247. Express, freight line and equipment, telegraph and telephone companies defined. Any person or persons, joint stock association, company or
corporation, wherever organized or incorporated, engaged in the business of
conveying to, from or through this state, or any part thereof, money, packages, gold, silver, plate or other property by express, on and by passenger
and mail trains, shall be deemed an express company; any person or persons,
joint stock association, company or corporation, wherever organized or incorporated, engaged in the bxisiness of operating cars which are not subject to
assessment and taxation under the provisions of sections 2242, 2243, 2244
and 2245, for the transportation of freight, whether such freight be owned
by such company or any other person or company, over any railway line or
lines in whole or in part within this state, such line or lines not being owned,
leased or operated by such company, whether such cars be termed box, flat,
coal, ore, tank, stock, gondola, furniture or refrigerator cars or be known
by some other name, shall be deemed a freight line company; any person or
persons, joint stock association, company or corporation, wherever organized,
engaged in the business of furnishing or leasing cars of whatsoever kind
510
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or description to be used for the transportation of freight or for the transportation, accommodation, convenience, comfort or safety of passengers,
whether such cars be termed freight, sleeping, tourist, palace, parlor, chair
or buffet cars, or be known by some other name, in the operation of any
railway line or lines wholly or partially within this state, such line or lines
not being owned, leased or operated by such company, and such cars not
being subject to taxation under said sections of the revised codes of North
Dakota, shall be deemed an equipment company; any person or persons,
joint stock association, company pr corporation, wherever organized or incorporated, engaged in the business of conveying telegraphic messages, shall
be deemed a telegraph company; and any person or persons, joint stock
association, company or corporation, wherever organized or incorporated,
engaged in the business of conveying messages by the use of the telephone
or any similarly constructed instrument or device, shall be deemed a telephone

company. [1907, ch. 216, § 1.]
§ 2248. Annual statement to state auditor, what to contain.
Every company denned in section one of this act [section 2247], doing business in this
state, shall annually, between the first and thirtieth day of June, under

.

oath of the person constituting such company, if a person, or under the
oath of its president, secretary, treasurer, superintendent or chief officer if an
association, company or corporation, make and file with the state auditor a
statement in such form as the state auditor may prescribe, for the year ending June first preceding, containing the following facts: The name of the
company; the nature of the company, whether a person or persons, association or corporation, and under the laws of what state or country organized;
the location of its principal office; the name and post office address of the
president, secretary, auditor, treasurer and superintendent or general manager thereof; the name and address of the chief officer or managing agent
of the company in North Dakota, if any; the number of shares of capital
stock; the par value and market value, or if there be no market value the
actual value of its shares of stock on the first day of June of such year; a
dot ailed statement of the real estate owned by the company in North Dakota
on the first day of June of such year, where situated and the value thereof;
a full and correct inventory of personal property, including money and
credits owned by the company in North Dakota on the first day of June,
where situate and the value thereof the total value of the real estate owned

*

;

by the company and

situate outside the state of North Dakota; the total
value of the personal property owned by the company and situate outside
the state of North Dakota; the entire gross receipts of the company from
whatever source derived for the year ending June first, of business wherever
done; the entire gross receipts for the year ending June first, from whatever source derived, of each office within the state of North Dakota, and the
total gross receipts of the company for such period in North Dakota; the
entire operating and other expenses of such company for such year; the
balances of profit or loss for such year; the whole length in miles of the lines
or routes over which the company did business in this state during the year
ending on the first day of June, and the length of so much of said lines or
routes as is without the state and the length of so much of each within each
county of the state of North Dakota, naming the lines or routes within this
state such other facts and information as the state auditor may require in
the form of returns, to be prescribed by him, to enable the state board of
equalization to ascertain the value of the property of such company liable to
taxation within this state. Blanks for making the above statement shall be
prepared and on application furnished to any company by the state auditor.
;

[1907, ch. 216, § 2.]
§ 2249. Duties of state board of equalization. The state board of equalization shall at its annual meeting in August in each year assess the property
641

Digitized by

Google

§§ 2249-2251

POLITICAL CODE.

Revenue and Taxation.

of such companies doing business in this state with reference to the value of
such property on the first day of June of such year. On the meeting of the
board of equalization the state auditor shall lay before it tiie statements and
schedules returned to him under section two of this act [section 2248]. The
said board shall proceed to ascertain the value of the property of each of
said companies in North Dakota and in determining the value of the property
of each company to be taxed within the state and assessed as herein provided
said board shall be guided by the value of said property as determined by
the value of the entire capital stock of said company and such other evidence
and rules as will enable said board to arrive at the true value in money of the
entire property of said company within the state of North Dakota in the
proportion which the same bears to the entire property of said company as
determined by the value of the capital stock thereof and the other evidence
and rules aforesaid. The board may adjourn from time to time until the

business before it is finally disposed of. In case a company fails or refuses
to make the statement required by law or furnish the board any information
requested the board shall inform itself as best it may on the matters necessary to be known in order to discharge its duties with respect to the assessment of the property of such company. At the annual meeting of the board
of equalization aforesaid and before the assessment of the property of any
such company is determined, any company or person interested shall have*
the right, upon written application, to appear before the board of equalization and be heard in the matter of the valuation of the property of any company for taxation. [1907, ch. 216, § 3.]
§ 2250. Penalty for failure to file statement. In case any company required
to file a statement under the provisions of section two hereof [section 2248]
fails to make and file such statement on or before the thirtieth day of June
such company shall be subject to a penalty of five hundred dollars and an
additional penalty of one hundred dollars for each day's omission after said
thirtieth day of June to file such statement, said penalty to be recovered in
the name of the state and on collection paid into the state treasury to the
credit of the school fund.
The attorney-general shall institute such action
against any company so delinquent. The state board of equalization shall
have power to require the president, secretary, treasurer, receiver, superintendent, managing agent, or other officer or employee or agent of any such
company, to attend before such board and produce for the instruction of the
board any books or papers of such company in his possession, custody or
control, and to testify under oath touching the business, property, moneys,
Any member of the board is
credits and value thereof of such company.
authorized and empowered to administer such oath. Any officers, employe
or agent of the company so required to appear before such board as aforesaid who shall refuse to produce and submit for the inspection of the board
any such books or papers of such company in his possession, custody or control, or shall refuse to answer any question or questions put to him by the
state board of equalization, or any member thereof, touching the business,
property, moneys, credits and the value thereof of such company, shall be
guilty of a misdemeanor, and on conviction thereof before any court of
competent jurisdiction shall be fined for each such refusal not more than five
hundred dollars or imprisoned in the county jail not more than thirty days,
or both such fine and imprisonment. [1907, ch. 216, § 4.]
§ 2251. State and tor certifies ascertained valuat on to county auditors.
The state auditor shall certify to the county auditor of each county within
this state the total value of the property of such company in North Dakota
as ascertained and assessed by said board, at the same time he certifies the
assessed valuation of other property assessed or equalized by said board,
and shall nlso certify the number of miles over which such company operates
The total value of the property of said company in North
in such county.
9i9
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Dakota as assessed by the

state board of equalization shall be apportioned
by the state auditor among the several counties in which the company does
business in the proportion that the number of miles over which such company operates in each county re. actively bears to the entire number of
miles over which such company operates in the state, and the county auditor,
upon receiving such certificate shall apportion the valuation therein stated
among the cities, towns, villages, townships and other tax districts of his
county in proportion to the number of miles operated in each, and the county
auditor shall place the apportioned valuation on the tax list and taxes shall
be levied and collected thereon, at the same rate and in the same manner
as taxes are levied and collected on other pi \>v.;ty within the state, which
taxes shall be in lieu of all other taxes upon an property liable to taxation
.

under

this article.

216, §

6.1

[1907, ch. 216, § 5.]
§ 2252. Valuation taxed for state purposes only in unorganized counties.
The valuation so apportioned to unorganized counties in this state shall be
taxed for state purposes only, and such tax shall be levied annually by the
state auditor at the same rate as other property is taxed for state purposes
and the state auditor shall notify each company so assessed of the amount of
such tax on or before the first day of December in each year, and such tax
must be paid to the state treasurer at the same time and subject to the same
penalty as is prescribed by law for the collection of personal property taxes
in organized counties, and the state treasurer shall have the same powers and
it shall be his duty to collect such taxes in the same manner as county treasurers are authorized by law to collect personal property taxes.
[1907, ch.

Annout 22.— Taxation op Bankrupt Stocks,
§ 2253. Bankrupt stocks, etc., bow assessed. All itinerant, transient or
other merchants, salesmen or other persons, and all merchants or salesmen
of bankrupt stocks of goods or merchandise, or of stocks of goods or merchandise claimed to have been injured by fire or otherwise, who shall bring
into this state any stock of goods at any time after the annual assessment
is made and returned shall be liable to taxation upon such stock of goods
and merchandise, and the assessor of the township or city, in which such
goods or merchandise are offered for sale, shall immediately assess such
stock at the same rate at which other merchandise of the same character
has been assessed and forthwith return his assessment roll thereof, if an
assessor in an incorporated city, to the city auditor, and if not, then to the
county auditor. [R. C. 1905, § 1632 1890, ch. 141, § 1 1893, ch. Ill, § 1 R. C.
;

;

;

1S99. § 1318.]
§ 2254. Proceedings by city council. If such assessment roll is returned
to the city auditor he shall immediately notify the mayor thereof, who shall
thereupon call a meeting of the city council for the purpose of equalizing
or correcting such assessment. Such meeting shall be held not less than three
nor more than ten days after the return of such assessment, and not less
than twenty-four hours' notice of the time and place and purpose of such
meeting shall be given to the owner of such stock, which notice must be in
writing and may be served personally or by leaving a copy thereof with any
person in charge of such stock or employed in selling the same. The city
council shall at such meeting hear any complaint as to the assessment of such
stock and equalize and assess the same, and may adjourn from day to day
until the same is completed; and in the absence of a quorum such meeting
may be adjourned from day to day by the city auditor and upon the completion of such equalization the city auditor shall immediately certify such
equalized assessment roll to the county auditor, who shall thereupon add
such assessment to the tax list for the current year, and extend the taxes
for such year thereon, and on the duplicate thereof, or if such duplicate has
-4"
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been delivered to the county treasurer, shall certify the same to such treasurer,
who shall thereupon immediately, upon the receipt of such duplicate or certificate, demand such taxes and collect the same by distraint and sale in default of payment thereof on demand.
[R. C. 1905, § 1633; 1893, ch. Ill, § 2;
R. C. 1899, § 1319. J
§ 2255. Assessment by township assessor. If such assessment is made by
a township assessor he shall return the same to the county auditor, who shall
thereupon call a meeting of the board of county commissioners in the manner and within the time provided in the preceding section for calling a
meeting of the city council, and thereupon the same proceedings shall be had
by the board of county commissioners for the equalization of such assessment,
and the same notice given of such equalization as provided in said section,
and upon the equalization thereof the county auditor shall enter such assessment on the tax list as provided in said section, and the same proceedings
shall be had for the collection of such tax as therein provided.
[R. C. 1905,
§ 1634; 1893, ch. Ill, § 3; R. C. 1899, § 1320.]

Article

23.

— Taxation op Grain.

All grain grown within the state and held therein in
elevators, warehouses and granaries shall be taxed at a fixed rate as follows
Flax at the rate of one-half of one cent per bushel; wheat at the rate of
three-eighths of one cent per bushel; and oats, barley, corn, speltz and rye
each at the rate of one-eighth of one cent per bushel. [1907, ch. 217, § 1.]
See article 7 of the amendments to the state constitution.
All grain other than that specified in
§ 2257. Other grain, how taxed.
section 2256 shall be taxed according to its value, and in pursuance of the
revenue and taxation laws of this state. [1907, ch. 217, § 2.]
§ 2258. Duty of county auditor. It shall be the duty of the county auditor
to extend taxes on the tax lists upon all grain, as shown by the assessment
roll, at the rate fixed by this article.
[1907, ch. 217, § 13.]
§ 2259. Taxes apportioned. All sums received or collected by the county
provisions
of
this
article shall be apportioned and distreasurer under the
tributed pro rata among the several funds, state, county, school, township
and municipal, in proportion to the rates of taxation in the taxing district
for which the same is collected. [1907, ch. 217, § 4.]

§ 2256. Rate fixed.

Article 24.— County Commissioners to Levy Taxes in Certain Cases.
§ 2260. Tax in incorporated towns and cities to be levied by the county
commissioners, when.
Whenever any incorporated city, town or village
having an existing liability or indebtedness and authorized to levy taxes for
the payment of the indebtedness for which such city, town or village may be
liable, fails or refuses to elect proper officers for the government of such city,
town or village, it shall be the duty of the board of county commissioners of
the county in which such city, town or village is located, upon a proper
showing by any person having a legal or subsisting claim against such city,
town or village, that there are no legal officers in such city, town or village
authorized to levy a tax for the payment of such indebtedness, to levy a
tax in the same manner and for the same purposes that the board of directors,
trustees or city council would be authorized to levy the same for the payment
of such indebtedness ; and any person having a claim against such municipality
shall have the same right to enforce the levy of such tax by the board of
county commissioners that he would have had to compel such levy by the
proper authorities of such city, town or village, had they been properly
[R. C. 1905, § 1635; 1890, ch. 143, § 1; R. C. 1899,
elected and qualified.
§

1321.]
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Article 25.— Gopher Tax.
§ 2261. County commissioners levy gopher tax.
The board of county
commissioners of every county in this state may, at any time fixed by law
for levy and assessment of taxes, levy a tax not exceeding one-half of one
mill on the dollar of assessed valuation upon all real estate in such county,
the proceeds of which shall be used solely for the purpose of promoting the
destruction of gophers and prairie dogs in said county; the fund provided
to be raised in accordance with this section shall be denominated the " gopher
and prairie dog destruction fund," and shall be kept separate and distinct
by the ounty treasurer and shall be expended by the board of county
commissioners at such time and in such manner as is by said board deemed
best to secure the abatement and extermination of the gopher and prairie

dog

pest.
[R. C. 1905, § 1636; 1890, ch. 144, §§ 1, 2; R. C. 1899, § 1322;
1901, eh. 107; 1905, ch. 114, § 1.]
See State v. Kyan, 9 N. D. 419, 83 N. VV. 865.
§ 2262. Petition required. It shall be the duty of the board of county commissioners of any county, on receiving a petition signed by not less than
thirty-five per cent of the total number of votes cast at the last general election held in such county requesting them to do so, to offer a bounty or reward
for each gopher and prairie dog destroyed during the months of April and
May. The board of county commissioners when so petitioned, as herein
provided, shall publish in the local papers of the county during the month
of March of each year, the amount of bounty or reward to be paid for each
gopher and prairie dog destroyed, the manner of ascertaining the number
of gophers and prairie dogs destroyed and the manner of procedure necessary
to obtain such reward.
[R. C. 1905, § 1637 1905, ch. 114, § 2.]
;

Article

26.

— Taxation

for Promotion of Diversified Farming.

County commissioners levy tax on petition. The board of county
commissioners for any county in this state may in its discretion, or, upon
§ 2263.

petition of twenty-five per cent of the taxpayers of said county, shall, annually make an appropriation and levy a tax upon all the taxable property
of the county for the purpose of promoting diversified farming and agricultural development through the employment of a person or persons to carry
on scientific agricultural work within said county. The amount of tax so
levied shall not exceed one-half mill upon the dollar of assessed valuation.
[1913, ch. 117, § 1.]
All appropriations, moneys, levies
§ 2264. Acts validated and legalized.
of taxes heretofore made by any county for the purposes specified in section
one of this article are hereby validated and legalized. [1913, ch. 117. § 2.]
§ 2265. Funds, how expended. All funds raised in accordance with the
provisions of this article shall be expended by and under the direction and
control of the board of county commissioners, in such manner as they deem
[1913, eh.
best adapted to accomplish the purposes set forth in section 2263.
117, § 3.]

Appropriations by Counties to Prevent Spread of Tuberculosis.
Report to connty commissioners and action thereon. In case any
town, district, connty or state anti-tubereulosis society or association or other
society or associations organized and existing for the purpose of controlling

Article

27.

§ 2266.

the spread of tuberculosis in this state considers it necessary to secure the
services of visiting nurse or nurses, or to disinfect any building, room, residence, hotel, or other place in such county infected with tuberculosis such
society shall report such fact to the chairman of board of health and to the
board of county commissioners, and shall in such report recommend the course
3ft
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of action advisable to be adopted by the board of county commissioners in
elation thereto, and in accordance with the provisions of this article; and
such board of county commissioners shall at the next meeting of such board
consider such report and recommendation and act on the same, and such
board of county commissioners is authorized and empowered to audit and
allow bills for services rendered in earning into effect the action of such
i

board

in relation thereto.

[1913, ch. 124, § 1.]

The boards of
§ 2267. County comm ssioners may appropriate money.
county commissioners of the several counties of this state may appropriate
money out of the general revenue fund of the county for the purpose of
paying for the services of visiting nurses or other necessary medical attention
or advice in preventing the spread of tuberculosis in such county, or for the
purpose of disinfecting any building, room, residence, hotel, or other place
in such county infected with tuberculosis.
[1913, ch. 124, § 2.]
The board of county commissioners shall
§ 22C8. Homes and hospitals.
have authority to co-operate with neighboring counties to establish homes or
hospitals for incurable tuberculosis patients.

Article

28.

[1913, ch. 124, § 3.]

Adjustment of Delinquent Taxes Dob the State fbom
Counties.

D screpanc.es.

Whenever any material discrepancy

shall be found
between the statements returned from the several counties and the
accounts as shown by the books of the state auditor's office, it shall be the
duty of the state examiner, when ordered so to do by the state auditor, to
make an examination of the accounts and tax lists of such county and
ascertain wherein the discrepancy lies, and make the adjustments in accordance with such examination. [R. C. 1905, § 1G38; 1899, ch. 73; R. C. 1899,

§ 2269.

to exist

§ 1323.]

§ 2270. Statement of taxes charged. The state auditor shall furnish the
board of county commissioners of each county with a statement showing
the amount of state or territorial taxes charged to such county for each year
preceding the fourth day of November, 1889; also, showing the amount received by the state treasurer on account of such year's taxes, and the balance
still unpaid as shown by the books in his office
such statement shall also
show the amount of abatements claimed and allowed, if any also the amount
of penalty and interest paid each year.
[R. C. 1905, § 1639; 1891, ch. 102,
;

;

2 R. C. 1899, § 1324.]
§ 2271. Statement of unpaid taxes. It is the duty of the board of county
commissioners of each county on receipt of such statement to prepare or
cause to be prepared at the expense of such county, a statement of the unpaid
taxes for each of the years mentioned in the preceding section, showing the
amount of unpaid personal property taxes, the amount of abatements remaining in the hands of the treasurer for collection or the amount stricken from
the list under the provisions of any law heretofore in force; also showing
the amount of taxes on real property uncollected for each year, the amount
Said
of abatements or taxes refunded each year and the reasons therefor.
statement shall be made on such forms and in such manner as may be
prescribed by the commission and forwarded to the state auditor as soon
as completed. [R. C. 1905, § 1640; 1891, ch. 102, § 3; R. C. 1899, § 1325.]
Upon the receipt of the statements
§ 2272. Abatements, how allowed.
provided for above, it shall be the duty of the commission carefully to compare the same with the accounts of the state treasurer now in the auditor's
office, and if it is satisfied that the abatements claimed are just and reasonable,
it may allow the same and the state auditor shall credit each county with
such abatements and notify the county auditor of each county of the adjustment as so determined, and the amount due each fund in the county and each
§

:
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township, city or school district shall be determined and adjusted on the
same basis. [R. C. 1905, § 1641; 1801, ch. 102, § 4; R. C. 1899, § 1326.]
§ 2273. Abatements allowed, for what reason. Such commission shall also
allow abatements on real property for the following reasons: On account
of double assessments of property; on all lands assessed and taxed prior to
the entry thereof according to the laws of the United States; on all lands
when the taxes have been declared illegal by a court of competent jurisdiction.
[R. C. 1905, § 1642; 1891, ch. 102, § 5; R. C. 1899, § 1327.]
§ 2274. Consolidated tax account. When the true balance due from each
county to the state shall have been determined, the state auditor shall open
an account with each county, and charge the balance due for each year in one
account to be known as the " consolidated tax account," and all taxes collected by the counties for the years so adjusted shall be credited to such
account and may be reported as collections on account of the 4< consolidated
tax account." [R. C. 1905, § 1643; 1891, ch. 102, § 6; R. C. 1899, § 1328.]
§ 2275. Attorney-general to enforce payment, when. In the event of the
refusal or neglect of any county to furnish the statement heroin required,
such commission shall have power to have such statement made at the expense
of the county, and in case of the refusal of any county to pay the expense
of the county so incurred, the attorney-general shall proceed to enforce such
payment according to law. [R. C. 1905, § 1644; 1891, ch. 102, § 8; R. O.
1899, § 1329.]

Article

29.

— Refunding

of Outstanding Bonded and Otiieb Indebtedness
of the State.

To provide for refunding at a lower
§ 2276. Refunding indebtedness.
rate of interest, if possible, the outstanding bonds of the state the payment
of which was assumed by the state of North Dakota under the provisions
of the report of the joint commission which was approved by the people of
the states of North Dakota and South Dakota, and further to provide for
the payment or refunding of any maturing bonds of the state, and the capitol
warrants issued pursuant to the provisions of chapter 24 of the laws of 1*89,
the payment of which was assumed by this state, the state treasurer is hereby
authorized and empowered and it is made his duty to prepare for issue,
and to issue from time to time as occasion requires, the negotiable bonds of
the state of North Dakota for such amounts as may be necessary to refund
all such outstanding indebtedness, matured or maturing, or subject to the
call of the state, or soon to become subject to such call, and for such amounts
as may be necessary to refund all the outstanding bonds, whenever the rate
of interest can be reduced, or when they become absolutely due, in accordance
with the provisions of this article. Such bonds shall be made payable to the
purchaser or bearer, be payable in not less than ten years nor more than
thirty years from the date of their issue, and bear interest at a rate not
exceeding four per cent per annum, payable semi-annually, on the first day
of January and July of each year, with coupons attached for each interest
payment, and they may be made payable anywhere in the United States.
Such bonds shall be executed under the great seal of the state by the governor
and treasurer, shall be attested by the secretary of state, and shall be negotiated by the treasurer. [R. C. 1905, § 1645; 1897, ch. 133, § 1; R. C. 1899.
§ 1355h.]
Such bonds shall be exchanged by the state
§ 2277. Sealed proposals.
treasurer, at not less than their par value for an equal amount of the indebtedness of the state permitted to be refunded under the provisions of
this article, or such bonds may be sold by him for the highest cash price
obtainable, but not less than par, and the proceeds shall be applied solely
to the payment of such outstanding indebtedness. If such bonds or any part
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thereof are to be sold for cash, as provided in this section, the state treasurer
shall receive sealed proposals for the purchase of the same, and shall give
public notice of the sale for at least thirty days preceding such sale, in two
or more newspapers of general circulation, one of which shall be published in
the city of New York, giving date of such sale, and such bonds shall be sold
to the highest bidder for cash.
[E. C. 1905, § 1646; 1897, ch. 133, § 2; R. C.
1899, § 1355i.]
Accrued interest as part of par value within prohibition against sale of bonds at
tban par. 35 L.K.A.tN.S.) 789.

leas

§ 2278. Board of equalization. The state board of equalization at the time
the other taxes are levied shall levy a sufficient tax annually to pay the
interest on such bonds as the same becomes due, which tax shall be collected
iu the same manner as other state taxes are collected. Such board shall before
the maturity of such bonds provide a sinking fund sufficient to retire and pay
such bonds at their maturity, and for such purpose shall annually levy a tax
sufficient to provide such fund.
No tax or fund provided for the payment of
such bonds or interest thereon shall be used for any other purpose. [R. C.
1905, § 1647; 1897, ch. 133, § 3; R. C. 1899, § 1355j.]
§ 2279. Cancellation of coupons. Whenever the interest coupons attached
to such bonds become due or any of such bonds mature, it shall be the duty
of the state treasurer to pay the same on presentation out of any funds in
his hands applicable thereto, and to cancel them when paid. Whenever any
of such bonds become subject to the call of the state and funds are in the
hands of the treasurer to be applied to the payment thereof, he shall call
in for payment and cancellation such portion of the same as he may have
funds to pay; and, if to the advantage of the state he may purchase any
of said bonds at their market value and retire and cancel the same, with the
sinking fund tax, as the same shall be collected and received by him. [R. C.
1905, § 1648; 1897, ch. 133, § 4; R. C. 1899, § 1355k.]
§ 2280. Appropriation. There is hereby appropriated out of the state
treasury all of the funds realized by the sale of the bonds provided for in
this article for the purposes in this article provided.
[R. C. 1905, § 1649;
1897, ch. 133, § 5; R. C. 1899, § 13551.]

Article 30.— Tax for Bonded Indebtedness and Sinking Fund.
§ 2281. State board of equalization to levy tax for bonded indebtedness.
The state board of equalization, at the time the other taxes are levied, shall
levy a tax in 1902 and annually thereafter, equal in amount to one-thirtieth
of the present bonded indebtedness of the state, which tax shall be collected
in the same manner as other taxes are collected, and when collected shall
be used to retire and pay any state bonds at their maturity to the extent
of the tax then collected and available for that purpose. No tax or fund
provided for the payment of such bonds shall be used for any other purpose.
Nothing in this section shall be construed to repeal any prior law for the
levying of a sinking fund, but in no case shall the board levy a double tax for
the same purpose.
[R.'C. 1905, § 1650; 1901, ch. 43.]
§ 2282. Bond interest, normal schools. The state board of equalization at
its meeting in 1903, and annually thereafter, is hereby authorized and required
to include in the tax levy for bond interest, a sufficient amount to pay the
interest on the state normal school bonds issued under the provisions of
section 10, chapter 89, session laws of 1891. [R. C. 1905, § 1651 1903, ch. 125.
;

Si.]
§ 2283. Sinking fund, normal schools. The state board of equalization at
its meeting in 1903, and annually thereafter, is hereby authorized and required
to include in the tax levy for bond sinking fund a sufficient amount to create
a fund to pay the state normal school bonds issued under the provisions
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of section 10, chapter 89, session laws of 1891, at maturity.

[R. C. 1905, § 1652
1903, ch. 125, § 2.]
§ 2284. Duties of state treasurer. The state treasurer is hereby authorized
and required to pay all interest that may hereafter become due upon the
state normal school bonds issued under the provisions of section 10, chapter
89, session laws of 1891, out of the state bond interest fund, and he is further
authorized and required to pay said bonds at maturity out of the state bond
sinking fund as provided in section 2283.
[R. C. 1905, § 1653 1903, eh. 125,
j

§3.J

Article 31.— State Revenue Bonds.
§ 2285. State bonds authorized. The governor, state auditor and state
treasurer are hereby authorized and empowered to prepare for issue negotiable bonds of the state of North Dakota to the amount of one hundred
and fifty thousand dollars. Such bonds shall be made payable to the purchaser or bearer and payable in twenty years from date of issue and shall
bear interest at a rate not to exceed four per cent per annum, interest payable
semi-annually on the first day of January and July of each year, with coupons
attached for each interest payment, said interest coupons together with the
principal of said bonds to be made payable at the office of the state treasurer
in Bismarck.
Said bonds shall be executed under the great seal of the state
by the governor and treasurer, and shall be attested by the secretary of state,
and shall be negotiated by the treasurer. [R, C. 1905, § 1654 1905, ch. 55, § 1.]
§ 2286. State treasurer authorized to sell. The state treasurer is hereby
authorized and empowered to offer the bonds herein provided for to the board
of university and school lands and said board is authorized to purchase
said bonds for cash at not less than their par value, with accrued interest to
date of delivery. [R. C. 1905, § 1655 1905, ch, 55, § 2.]
§ 2287. Tax for interest and sinking fund. The state board of equalization, at the time other taxes are levied, shall levy a sufficient tax annually,
to pay the interest on said bonds as the same shall become due, which tax
shall be collected in the same manner that other state taxes are collected.
Also, five years before the maturity of the said bonds, said board shall provide
a sinking fuud sufficient to retire and pay said bonds at their maturity, and
for such purpose shall annually levy a tax sufficient to provide such funds.
No tax or fund provided for the payment of such bonds or the interest thereon
shall be used for any other purpose. [R. C. 1905, § 1656 1905, ch. 55, § 3.]
§ 2288. Cancellation of coupons and bonds. When the interest coupons
attached to such bonds become due, and whenever said bonds mature, it shall
be the duty of the state treasurer to pay the same on presentation out of any
funds in the treasury applicable thereto, and to cancel the same when paid.
[R. C. 1905, § 1657 1905, ch. 55, § 4.]
§ 2289. Residue of fund and subsequent taxes collected to be transferred
to general fund of the state. When said bonds are all redeemed and all
interest thereon paid, the residue of said fund and all subsequent collections
of said tax shall be transferred to the general revenue fund of the state.
[R. C. 1905, § 1658; 1905, ch. 55, § 5.]
Said bonds shall be known and styled " North
§ 2290. Style of bonds.
Dakota Revenue Bonds, series of 1905," and shall be of denominations as
may be required by the purchaser of the same. [R. C. 1905, § 1659 1905, ch.
;

;

;

;

;

55, § 6.]

Article

— Providing

por Assessment, Levy and Collection of Taxes
for any Reason Escaped Taxation for thh
1889 and Prior Years.

32.

Where Taxable Property
Year
§ 2291.

lands in

When

assessment omitted.
In all cases when any buildings or
have heretofore been subject to taxation for the year

this state
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and subsequent years, but the assessment or levy of taxes therein
for any year or years has been omitted, or such assessment and levy has for
any cause been omitted, or set aside, and such property has thereby escaped
taxation when subject to taxation, all such taxes the assessment or levy of
which has heretofore or may hereafter be omitted or set aside, including all
buildings on lands heretofore declared forfeited to the state and omitted
from assessment by reason thereof, shall hereafter be assessed and levied upon
snt h buildings and lands and collected in the manner hereinafter provided.
[11. C. 1905, § 1660; 1897, ch. 28, § 1
R. C. 1899, § 1355m.]
Duty of county commissioners. Publica§ 2292. Au itor to make list.
tion of notice.
It shall be the duty of each county auditor, on or before
the first day of June next, after the passage of this act, to make a separate
list of nil lands in his county since the year 1889, and of all buildings standing
upon lauds owned by parties other than the owners of such buildings, upon
which taxes were not assessed and levied for any such year or years, or
were for any cause set aside, or omitted, or has for any reason escaped
taxation, but which were subject to taxation for such year. Upon the completion of such list or lists, it shall be the duty of the county auditor to forthwith notify each county commissioner of his county of such completion, and
thereupon a special meeting of the board of county commissioners of such
county for the purpose set forth in this article, shall be called in the manner
prescribed by law, to be held at a time and place in such call designated,
not less than two weeks from the time of the making of such call and not
later than the fifteenth day of July next, after the passage of this act. After
any such meeting shall have been called, it shall be the duty of the county
auditor of the county to give notice of the time and place of such meeting,
by publication in a newspaper published in his county, if there be any newspaper published therein, and if there be none, then in a newspaper published
in the judicial district.
Such notice shall be published at least three times
before the day appointed for such meeting, and at intervals of not less than
five days. Such notice may be in the following form
State of North Dakota,
County of
Office of County Auditor.
;

Notice is hereby given that a special meeting of the board of county commissioners of the county, for the purpose set forth in an act of the legislative
assembly, entitled "An act to provide for the assessment, levy and collection
of taxes upon property in cases where such property was subject to taxation,
but the assessment and levy of taxes thereon have been omitted, or when
such property has from any cause escaped assessment and taxation, approved,
eighth day of March, A. D. 1897," will be held at the court house in
A. D.
county, commencing on the
day of
1897, at
o'clock, a. m.

County Auditor.
1897, ch. 28, §§ 2, 3 R. C. 1899, § 1355n.]
§ 2293. Meeting of county commissioners. The board of county commissioners shall meet at the time and place appointed therefor in such call, and at
such meeting shall add to the list aforesaid, furnished by the county auditor,
a description of each tract of land within the county, owned by parties
other than the owners of such buildings, not already upon such list, upon
which taxes were not assessed and levied for the year or years for which such,
list shall have been made, which were subject to taxation for such year,
but no accidental failure or omission by either the county auditor or the board
of county commissioners to place upon any such list any tracts of land or
buildings within the county, subject to be placed therein under the provisions
[R. C. 1905, § 1661

;

;

in-
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of this act, shall in any manner affect the validity of anything done under
the provisions of this article with reference to such lands and buildings as are
acfuallv placed upon such list.
[R. C. 1905, § 1662; 1897, ch. 28, § 4; R. C.
189').
§ 1355o.]
§ 2204. Shall ascertain cash value. After such list shall have been perfected
as hereinbefore provided, such board shall proceed at such meetings to
ascertain the true and actual cash value for each year for which such lists
shall have been made, of each tract of land and of each building described
in such list, and for that purpose may summon before it and examine under
oath such witnesses as it may deem necessary for its information in regard
to such value.
In making such valuation the board shall have due regard
for the average valuation of real property in the county, made according
to law, for the year for which such lists shall have been made, for the purpose
of taxation, and also for the relative situation, quality of soil, improvements
and natural advantages possessed by such tract and lot. Any person interested in any lands or any buildings on such list shall have a right to be
present at such meeting, and to be heard as to the valuation of such lands
or buildings, and to swear and examine witnesses before such board upon
the question of such valuation. After the valuation of any tract of land or
building upon such list shall have been ascertained, as hereinbefore provided,
such value shall thereupon be entered upon such list opposite to the description of such tract or building, in a column set apart for that purpose. When
the valuation of all of the several tracts of lauds and buildings upon such
lists shall have been ascertained and entered thereon, such list and valuation
shall be authenticated by the signature of the chairman of the board, which
shall be a sufficient authentication thereof for all purposes. Such meeting may
be adjourned from day to day, but shall not continue longer than for ten
days, and the valuation of all tracts of lands and buildings upon such list
shall be fully completed and authenticated in the manner hereinbefore provided, on or before the first dav of August next, after the passage of this
article.
[R. C. 1905, § 1663; 1897, ch. 28, § 5; R. C. 1899, § 1355p.)
§ 2295. Duty, of state board of equalization. After such list and valuation
shall have been completed, as hereinbefore provided, the same shall remain
in the custody of the county auditor of the county, and he shall on or before
August first of each year, make a certified copy of such list and valuation,
and forward the same to the state auditor. At the next session of the state
board of equalization it shall be the duty of the state auditor to lay before
the same all certified copies of such lists and valuation as shall have been
received by him, and it shall thereupon be the duty of such state board to
equalize the valuation of the property contained in each of such lists with
the valuation of the property throughout the state, made according to law
for purposes of taxation for the year for which such lists shall have been
made, which equalization shall be made in the same manner as near as may
be, as is provided by law for equalization of values of property throughout
the state by such board. [R. C. 1905, § 1664; 1897, ch. 28, § 6; R. C. 1899,
§ 1355q.]
§ 2296. Lists returned to county auditor. When the state board shall
have completed its equalization of the property contained in each of such
lists as hereinbefore provided, the state auditor shall return each of such
copies of lists received by him as aforesaid to the auditor of the county
wherein the property therein described is situated, together with a statement
specifying the per centum, if any, to be added to or deducted from the
valuation as made by the county board as determined by such state board,
and upon the receipt of such copy and statement it shall be the duty of the
county auditor to add to or deduct from each tract and building upon such
list the required per centum on the valuation thereof as made by the county
joard, and the value of each tract of land and of each building upon such
.-,51
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as corrected shall be entered by such county auditor upon such list,
opposite to the description thereof, in a column provided for that purpose.
[R. C. 1905, § 1665; 1897, ch. 28, § 7; R. C. 1899, § 1355r.]
After the valuation of such
§ 2297. Authenticated by county auditor.
property shall have been corrected as hereinbefore provided, it shall be the
duty of the county auditor to ascertain and set down in a list, opposite to
the description thereof, in columns provided for that purpose, the rate of
taxation for all purposes to whieh each tract of land and each building upon
such list was subject for the year for which such list shall have been made,
and such auditor shall thereupon calculate the amount of tax upon each of
such tracts of land and buildings at such rate, and set down such amount
upon such list, opposite to the description of the tract or building upon which
such amount of taxes is so calculated, in columns appropriated for that purpose.
list

When such amounts shall have been so calculated and set down on such list
same shall be authenticated by the signature to such list by such auditor,
which shall be deemed a sufficient authentication thereof for all purposes.
the

[R. C. 1905, § 16G6; 1897, ch. 28, § 8; R. C. 1899, § 1355s.]
§ 2298. Taxes constitute lien on property. After the amount of tax upon
each tract of land and each building upon such list shall have been calculated
and entered thereon as hereinbefore provided, the county auditor shall make
out and certify two complete duplicates of such list as the same items appear,
one of which shall be transmitted to the state auditor for custody in his
office, and the other of which shall be forthwith delivered to the county
treasurer of the county, and shall constitute his warrant for the collection of
the taxes herein specified. Upon the receipt, of such duplicate by the county
treasurer, the respective amounts of tax therein specified upon each tract
of land and buildings therein described shall become forthwith due and payable, and become a lien upon the tract or buildings upon which the same
shall have been so levied, and it shall become the duty of such treasurer forthwith to collect such tax. [R. C. 1905, § 1667; 1897, ch. 28, §§ 9, 10; R. C.

1899, § 1355t.]
§ 2299. Notice to be published. In case any tax upon any such duplicate shall
not be paid within three months after the receipt of such duplicate by
the county treasurer, such tax shall thereafter draw interest at the rate
of twelve per cent per year, and it shall be the duty of such treasurer to
apply to the district court of the county, at the next term after the receipt
by him of such duplicate, for judgment against the tract of land or building
upon which such tax shall have been assessed for the aggregate amount of
the taxes and interest thereon, upon all duplicates in his hands made under
the provisions of this act.
Notice of such application shall be given by
publication in a newspaper published in the county, if any there be published,

and

no newspaper be published iu such county, then in a newspaper pubin the judicial district.
Such notice shall be published at least
three times, at intervals of at least five days, the last publication being made
at least ten days before the term of court at which such application for
judgment is made. Such notice may be in the following form:
if

lished

State of North Dakota,
County of
>w&.
Treasurer's Office,
J

-.

Notice is hereby given that in pursuance of an act of the legislative assembly
entitled (quote title) I shall apply to the district court in and for this county,
at a terra thereof to be held at
in
in this county,
commencing on the
day of
A. D. 189.., on the
first day of such term, for judgment against each and every one of the tracts
of land and buildings hereinafter described for all taxes levied thereon,
under provisions of said act, remaining unpaid, together with interest thereon.
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and costs as allowed by snch act. The following is a description of the lands
and buildings against which judgment will be applied for:
Hated at

this

-••.«•••••••...•..•..••••• A. D.

1

89

.

day of

.

County Treasurer.

No

summons nor notice other than publication of the notice in
provided for shall be necessary to give the court to which such

service of

this section

application is made jurisdiction to receive and act upon the same as hereinafter provided.
[R. 0. 1905, § 1668; 1897, ch. 28, § 11; R. C. 1899, § 1355u.]
§ 2300. Application. The application referred to in the previous section may
be in the following form:
To the district court in and for the county of
The application of
county treasurer, in and for

county:

That

in pursuance of an act of the legislative assembly entitled (quote
certain taxes were levied upon each of the several tracts of lands and
buildings hereinafter described, situated in said county, and duplicate lists
of such tracts and buildings, and such taxes were placed in my hands in
accordance with such act for the collection of such taxes; that more than
three months have elapsed since the receipt by me of such duplicates, and
there remains unpaid upon each of the following described tracts of lands
and buildings, taxes charged against the same in such duplicates to the
amount in aggregate in the sum hereinafter set opposite the description of
such tract or building; and that said duplicates were placed in my hands on
the
day of
A. D. 189. ..
The following is a list of the lands and buildings referred to, and of the
amount of the tax charged against the same upon such duplicates remaining
unpaid. (Insert list.)
The applicant therefore prays the judgment of the court that the respective
amounts above specified, together with interest thereon from the
'.
day of
189.. at the rate of twelve per cent a year, be
adjudged to be a lien upon the respective tracts of lands and buildings opposite to the description of which the same are set, and that such lands and
buildings be sold for the payment thereof.
title),

.

.

County Treasurer.
All taxes remaining unpaid upon such duplicates shall be included in one
application. [R. C. 1905, § 1669 1897, ch. 28, § 12; R. C. 1899, § 1355v.]
§ 2301. Filing of application and proof. Upon filing such application with
the court, together with proof of publication of the notice hereinbefore provided for, which may be by the affidavit of the publisher of the newspaper
in which the same shall have been published, or the foreman, clerk or business
manager thereof, the court shall forthwith proceed to enter judgment against
•ach tract of land or building in such application described for which no
objection shall be filed, as provided for in the next section; adjudging that
the amount of tax stated in such application to be due therein, together with
interests thereon as hereinbefore provided, and costs be a lien upon such
tract of land or building, as the case may be. and the whole thereof, and that
such tract of land or building, as the case may be, be sold for the payment
of the same. All the several tracts of lands and buildings described in such
application, for which no objection shall be filed, shall be included in one
judgment. [R. C. 1905, § 1670; 1897, ch. 28, § 13; R. C. 1899, § 1355w.]
§ 2302. Objections filed. Costs. Any person legally or equitably interested
in any such tract of laud or in any building described in such application,
;
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may

at the time mentioned in such notice of application, appear in court
and file objections in writing against the rendition of judgment against such
tract or building, as the case may be, and thereupon the court shall proceed to try and determine the issue raised by such objections, and shall
render judgment according to law and the rights of the parties. All the
several tracts of lands and buildings in such application, for which objections
shall be filed, but against which judgment shall be rendered upon the trial
thereof shall be included in one judgment. No appeal, certiorari or other
proceedings to review any judgments shall stay proceedings upon such judgment. The costs included in any such judgment shall consist of the expense
of publication, of notice of application for judgment and fees of officers of
the court, as allowed by law for like services in civil actions; such costs
shall be apportioned among the several tracts of land and buildings in such
judgment described according to the amount of the tax and interest for
which judgment is rendered against the same. [R. C. 1905, § 1671 1897, ch. 28,
§§ 14, 15; R. C. 1899, § 1355x.]
§ 2303. Duties of all officers. All tracts of land or buildings against
which any judgment shall be rendered shall be sold by the sheriff* of the
county to satisfy such judgment, together with costs and expenses of advertisement of and sale, in the same manner and upon like notice as is now or
may hereafter be prescribed by law for sales of real estate for nonpayment
of taxes and purchasers at such sales shall acquire like rights as are acquired
by purchasers of lands at sales of real property made under the laws of this
state for nonpayment of taxes, and the duties of all officers in reference to
such sales shall be the same as the duties in reference to the sales of real
property under the laws of the state for nonpayment of taxes and such
lands and buildings shall be subject to redemption within three years from
the time of such sales, in like manner as redemption of real property from
sales made under the laws of this state for nonpayment of taxes; provided,
however, that the holder of any certificate for any piece or parcel of land
sold under any tax judgment must, ninety days preceding the maturity of
such certificate, give personal notice to the owner, if a resident of the state,
of the expiration and maturity of such certificate, and if the owner of any
such piece or parcel of land is a nonresident of the state, such notice may
be given by registered letter, addressed to such owner at his last known
post office address, and in case the property covered by such certificate is
occupied, the service of such notice shall in addition to the foregoing provision be made upon the person in possession thereof; also, by publication
of the maturity of such certificate in some newspaper published in the county
where the land is situated or otherwise as hereinbefore provided, at least
thirty days preceding the expiration and maturity of such certificate, and
the owner may redeem such certificate by paying the amount named therein,
together with accrued interest and costs. Proof of the notice herein provided for must be filed in the office of the clerk of the district court prior to
the maturity of such certificate. The fee simple of any piece or parcel of land
named in any certificate shall not vest in the holder thereof until the notice
provided for herein is given and due proof thereof filed with the clerk of
the district court. [R. C. 1905, § 1672; 1897, ch. 28, § 16; R. C. 1899, § 1355y.]
§ 2304. Moneys, how accounted for. Article, how construed. All moneys
collected or received by the county treasurer under the provisions of this
article shall be distributed and accounted for in like manner as taxes levied and
collected under the laws of this state. This article shall not be construed to
charge taxes against any property which at the time the same may have
been purchased in good faith and prior to the taking effect of this article,
appeared upon the books of the county as clear and free from any prior
taxes thereon. [R. C. 1905, § 1673; 1897, ch. 28, §§ 17, 18; B. C. 1899, § 1355a.]
;

•

;

;

;
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Article 33.— Protection of Public Credit.
§ 2306. Funding warrants, when issued. The state treasurer, with the
advice and consent of the governor and state auditor, is authorized and
directed to pay all state warrants legally issued, that may have been or may
hereafter be presented to him for payment provided, that the money to pay
the same can be obtained at a rate of interest not to exceed eight per cent;
and the auditor is authorized and directed to issue funding warrants in lieu
of the warrants so paid and the treasurer is authorized and directed to
apply all state fluids by him received and not otherwise lawfully appropriated,
to the payment and cancellation of the so-called funding warrants; provided,
further, that nothing in this chapter shall authorize said treasurer, nor
shall said auditor and governor consent to issue funding warrants in exeess
of eighty thousand dollars, nor shall they anticipate the needs of the state
for a longer period than sixty davs at any one time. [R. C. 1905, § 1674; 1879,
;

ch. 58, § 2

;

1890, ch. 113, §

1

;

1891, ch. 94, § 1

;

R. C. 1899;

§ 13«).]

—

Abtici.e 34.
Propebty Sold to State on County fob Taxes.
§ 230G. County commissioners to institute and conduct proceedings. The
board of eounty commissioners in any county in this state is hereby* authorized
to cause the proceedings hereinafter provided to be instituted and conducted,
whenever in the judgment of the said board it is advisable to do so. Whenever the board of county commissioners desire such proceedings to be instituted, it shall, at some regular meeting, pass a resolution to that effect, and
the proceedings hereinafter provided shall be thereupon instituted forthwith.
[R. C. 1905, § 1675: 1901, ch. 161, § 1; 1903, ch. 161, § 1.]
Not unconstitutional as delegating legislative power to county boards.

Picton

v.

Cass

County, 13 X. D. 242, 100 X. W. 711, 3 A. 4 K. Ann. Cns. 345.

§ 2307. County auditor to make list of lands. Contents. The county auditor
shall make a list of every tract of land which appears upon the records of
said county to have been sold to the state or county more than three years
prior to the date of such resolution, and upon which land the taxes for which it
was sold have not been paid to the county by redemption or assignment to an
actual purchaser, subsequent to the sale.
Such list shall include all such
pieces or parcels which may at such tax sale or sales have been struck off or
declared to have been forfeited to the state or county, whether such sale or
forfeiture was valid or invalid. The list shall contain a description of each
piece or parcel of land upon which said taxes shall not have been paid as aforesaid, the name of the person in whose name the piece or parcel was last assessed
at the time of filing the list, or if assessed to unknown owner, so state, and
the amount of tax for each year up to but excluding the taxes for the year
in which the list is filed, with accrued penalty and interest.
The county
auditor shall attach to said list his affidavit to the effect that the same is
correct. He shall immediately file such list in the office of the clerk of the
district court in his county, or in the county to which his county is attached for
judicial purposes. The filing of such list shall have the force and effect of the
filing of a complaint in an action by the county against each piece or parcel
of land in such list described, to enforce against it the taxes therein appearing
against it, and the penalties and interest for the several years for which such
taxes remain unpaid and also the effect of notice of pendency of such action
to all parties interested in such lands or who mav become interested therein
subsequent to the filing of such list. [R. C. 1905, § 1676 1897, ch. 67, § 1
R. C. 1899, § 1331 1901, ch. 161, § 2 ; 1903, ch. 161, § 2.1
Sufficient affidavit to delinquent tax list. Emmona Co. v. Lands First Xational Bank of
;

;

Bismarck, 9 X. D. 5S3, 84 X. W. 879.
" Immediately and forthwith " are directory.
84 X. W.

List filed in time.

Idem, 9 N. D. 583,

A proceeding for the collection of delinquent taxes is a " suit " within the meaning of
the federal judiciary statutes providing for the removal of causes to the federal courts.
Rc Stutsman County, 88 Fed. 337.
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clerk. When the list required in section 2308 shall
have been filed the clerk shall forthwith make a copy thereof, and attach
1 hereto a notice which may be in substantially the following form:

§ 2308.

Duty of county

State of North Dakota,\
88
County of
J

District Court,
Judicial District.

' 1

North Dakota, to all persons, companies or corporations who
have or claim any estate, right, title or interest in, or claim to, or lien upon
any of the several pieces or parcels of land in the list hereto attached described.
Pursuant to a resolution of the board of county commissioners of
county, adopted on the
19. ., the county auditor
day of
of said county has filed in my office a list of all real property heretofore
sold to the state or county for taxes, and remaining unredeemed for more
than three years, a copy of which list is hereto attached. Therefore you,
and each of you, are hereby required to file in the office of the clerk of said
court within thirty days after the last publication of this notice, your answer
in writing, setting forth any objections or defense you may have to the taxes
or any part thereof, or the penalties or interest thereon upon any piece or
parcel of land described in such list, in, to or on which you have or claim any
estate, right, title, interest, claim or lien, and in default thereof, judgment

The

state of

,

will be entered against each piece or parcel of land for taxes in such list

appearing against

it,

for penalties

and

cost.

(Signed)
Clerk of the District Court in the County of
[R. C. 1905, § 1677; 1897, ch. 67; § 3; R. C. 1899, § 1333; 1901, ch. 161,

§

3;

1903, ch. 161, § 3.]

Judgment

for taxes rendered under general court procedure before the thirty days
within which owner of land could answer, was void for want of jurisdiction. Clifford 'v.
Hyde County, 24 S. D. 237, 123 N. \V. 872.

§ 2309. County auditor shall publish list. Publisher shall make affidavit of
publication. The county auditor shall cause the said notice and list to be
forthwith published once in each of three consecutive weeks, in some newspaper of general circulation, printed in the English language, published in
the county in which the proceedings are instituted, or if there be no such
newspaper published in either county, then in some newspaper published within
the judicial district. The newspaper in which such publication shall be made
shall be designated by a resolution of the board of county commissioners
of the county in which the taxes are laid, at least ten days before the publication of such list; a copy of which resolution, certified by the county auditor.
Shall be filed in the office of the clerk of the district court. The owner, publisher, manager or foreman in the printing office of the newspaper in which
such notice and list shall be published, shall make and file with the clerk of the
district court an affidavit of such publication, stating the day in which each
publication was made, and shall also file with the clerk three copies of each
number of the paper in which the notice and list shall have appeared. [R. C.
1905, § 1678; 1897, ch. 67, § 4; R. C. 1899, § 1334; 1901, ch. 161, § 4; 1903, ch.
161, § 4.]
Publication of tax list. Selection of newspaper. Cass County v. Security Co., 7 N. D.
W. 775; Emmons County v. Bank, 9 X. D. 583, 94 X. W. 379
Deviations in phraseology or arrangement not fatal. Darling et al. v. Purcell et al., 13
N. D. 288, 100 N. W. 72G.
Not Tulnerablc to the objection that it delejrntcB legislative power. Act complete and
in force in every county is constitutional.
Piekton v. Case Countv, 13 N. D. 242, 100 N.
528, 75 X.

W.

711.

Jurisdiction to enter judgment hinges on the fact of publication. Cruser & Baker
Williams, 13 X. D. 231. 100 X. W. 721.
Absence of county seal does not invalidate certificate designating newspaper. Darling
et al. v. Purcell ct al., 13 X. IX
100 X. W. 72<i.

§ 2310.

Answer

of defense.

Any

person,

company or corporation

having'

any estate, right, title, or interest in, or lien upon any piece or parcel of land
embraced in such list as published, may within thirty days after the last
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publication of such notice, file in the office of the clerk of the district court
an answer verified as pleadings in civil actions setting forth the defense or
objections to the tax or penalty against such piece or parcel of land, which
answer need not be in any particular form, but shall clearly refer to the piece
or parcel of land intended and shall set forth in ordinary and concise language
the facts constituting the defense or objections to such taxes or penalties
and if the list shall embrace the taxes for two or more years, the defense or
objections may be to the taxes or penalties for one or more of such years.
[R. C. 1905, § 1679; 1897, ch. 67, § 5; R. C. 1899, § 1335; 1901, ch. 161, § 5;
1903, ch. 161, § 5.J
Upon the
§ 2311. County clerk shall enter judgment, when. Form of.
expiration of thirty days from the last publication of such notice and list,
the said clerk shall, the affidavit of publication being filed, enter judgment
against each and every one of such pieces or parcels as to which no answer
shall have been filed for the amount of taxes, interest and penalty appearing

from the list to be due thereon and the costs of the proceedings, which judgment shall include all of such pieces or parcels and shall be substantially in
the following form:

State of North Dakota,\
88 "
County of
J

District Court,
Judicial District.

In the matter of proceedings to enforce payment of taxes on real property
sold to the state or county and remaining unredeemed for more than three
years.
list of real property sold to the state or county for taxes and remaining
unredeemed more than three years, in the county of
having been
duly filed in the office of the clerk of this court, and the notice and list required
by law having been duly published as required by law, and no answer having
been filed by any person, company or corporation as to the taxes upon any
pieces or parcels of land hereinafter described, and more than thirty days
having elapsed since the publication of such notice and list, it is hereby
adjudged and decreed that each piece or parcel of land hereinafter described
is liable to taxes, interest, penalties and costs to the amounts set opposite the
same, as follows: (Here insert correct description of each piece or parcel and
the aggregate amount due thereon.)
And the amount of taxes, interest, penalties and costs to which as hereinbefore stated each of such pieces or parcels of land is liable, is hereby declared
a lien upon such piece or parcel of land as against the estate, right, title,
interest, claim or lien of whatever nature in law or in equity of every person,
'•ompany or corporation whatsoever. And it is adjudged that unless the
amount to which each of such pieces or parcels is liable, be paid, each of
such pieces or parcels be sold as provided by law, to satisfy such amount to

A

,

which

it is liable.

Clerk of District Court, County of
Such judgment shall be entered by the clerk in a book to be kept by him
to be called the " real estate tax judgment book," and shall be dated and
signed by the clerk.
The judgment shall be written out on the left hand pages
of said book, leaving the right hand pages blank for entries hereinafter provided; provided, however, that if any person shall desire to pay the taxes
charged against any piece or parcel in said list before judgment is entered,
he shall procure from the clerk a statement, showing the amount so charged,
for. the several years against such tract in said list, including accrued costs,
and upon the payment of the original taxes so charged, with interest thereon
from the time each of the same became delinquent and accrued costs, to the
county treasurer, the treasurer shall issue his receipt to such person showing
said taxes to be paid in full and shall file a duplicate of such receipt in the
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clerk's office, the filing of which duplicate shall be equivalent to a dismissal
of the proceedings as to the tract on which the taxes have been paid, and such
tax shall be omitted from the judgment entered by the clerk.
[R. C. 1905,
§ 1680; 1897, ch. 67, § 6; R. C. 1899, § 1336; 1901, ch. 161, § 6; 1903, ch. 161,
§ 6.]

Publication and filing affidavit authorizes entry of judgment. Order for judgment not
necessary; clerk acts ministerially.
Emmons Co. v. Thompson et al., 9 N. D. 598, 84
N. W. 379.
Judgment not affected by errors in computation of interest or penalty. Darling et al.
v. Purcell et al., 13 N. D. 288, 100 N. W. 726.

§ 2312. Commissioners employ attorney, when. Court to dispose of case.
an answer shall be filed within the time hereinafter provided, as to the taxes
and penalties upon any piece or parcel of land embraced in said list as published, the Issue raised by the answer shall stand for trial at any general or
special term appointed to be held in said county. The county commissioners
of the county in which such taxes are laid may employ any other attorney
to assist the state's attorney therein. At the term at which such proceedings
come on for trial, they shall take precedence of all other business before the
court. The court shall proceed without delay, without a jury, and summarily
hear and determine the objections or defenses made by the several answers,
and shall dispose of all said answers, and direct judgment accordingly at
said term, and in the trial thereof shall disregard all technicalities and
matters of form not affecting the substantial merits, and any person making
answer as herein provided shall be entitled to a separate trial upon the issues
raised by his answer. [R. C. 1905, § 1681 1897, ch. 67, § 7 R. C. 1899, § 1337
If

;

;

1901, ch. 161, § 7 1903, ch. 161, § 7.]
§ 2313. Judgment against land, when. If after a hearing the court shall
sustain the taxes and penalties in whole or in part against any piece or parcel
of land, judgment shall be rendered against each of such pieces or parcels
for the amount which the court decides is chargeable against the same, which
judgment may be substantially in the form prescribed in section 2311, except
that it shall, in addition, state that the same was rendered after answer and
trial and, after the description of each piece or parcel shall be stated the name
of the person, company or corporation answering as to said piece or parcel.
If the court sustains the defense or objection to the taxes and penalties as to
any piece or parcel of land, the judgment shall after the statement of the lands
against which judgment is given, state that all other pieces or parcels not
embraced in that or the prior judgments of the court, and which are described
in the list as published, are discharged from the taxes in said list set down
against such other pieces or parcels, and from all penalties, and the court may
in its discretion award disbursements against the county laying such taxes,
and in favor of the party answering as to the pieces or parcels so discharged.
[R. C. 1905, § 1682; 1897, ch. 67, § 8; R. C. 1899, § 1338; 1901, ch. 161, § 8;
1903, ch. 161, § 8.]
§ 2314. List filed with clerk prima facie evidence. Tax invalid, when. In
all proceedings under this article the list filed with the clerk of the district
court shall be prima facie evidence of the validity of all taxes charged therein.
No tax involved in such proceedings shall be held invalid by reason of any
irregularity in the assessment or assessment roll, or levy ; provided, the assessment roll contains sufficient data from which can be definitely ascertained the
description of the property intended to be assessed and the valuation fixed
thereon by the assessors and provided, the levy of such tax was made by any
board or officer authorized by law to make the same, and it can be definitely
ascertained from the official records of the proceedings of such officer or
board what amount of taxes or what rate per cent of taxation was intended
to be levied ; and, provided, such levy was for a lawful purpose and within the
No tax involved in proceedings under this article
limit authorized by law.
;

;

;
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shall be held invalid unless it be made to appear by the party objecting thereto
that one or more of the following defects exist, to wit
1. That the property was not subject to taxation.
2. That the description or valuation of the property cannot be definitely
ascertained from the assessment roll.
3. That it cannot be definitely ascertained from the official record of the
proceedings of the board or officer levying the tax what amount of taxes or
what rate per cent of taxation was intended to be levied.
4. That such taxes have been paid.
5. That the valuation of the property for taxation was unfair or unequal;
provided, however, that no claim of any unfairness or inequality of any valuation of property shall be heard unless it appears either, that there was no
meeting of the board of equalization authorized by law, to hear and determine
such complaint, or if there was such meeting of such board, that it acted in
excess of its powers in relation to the valuation objected to; or, that the
valuation fixed by the proper board has been unlawfully increased but in
all such cases the court shall hear the evidence and determine therefrom the
amount that is justly due for such taxes.
6. That the tax or some part thereof is in excess of the amount limited by
law, or for a purpose unauthorized by law; but in such cases the court shall
not cancel the taxes except as to such excess or as to such unlawful purpose.
[R. C. 1905, § 1683; 1903, ch. 161, § 9.]
;

Judgment mav be rendered notwithstanding taxes paid.
Co. et al., 13 N. D. 327. 100 X. VV. 700.
See note, 13 N. D. 386.

Purcell et

al. v.

Farm Land

§ 2315. Judgment final. Exceptions. The judgment which the court shall
render shall be final, except that upon application of the county, or other
party against whom the court shall have decided the point raised by any
defense or objection, the court may, if in its opinion the point is of great public
importance, or likely to arise frequently, make u brief statement of the faets
established, hearing on the point and of its decisions, and forthwith transmit
the same to the clerk of the supreme court, who shall enter the same as a cause
pending in such court, and place the same on the term calendar of such court
for the term then in session, or for the first term thereafter. And the same
shall be entitled to preference over any other business before such court, and
shall be decided by such court at the term for which it shall be entered on the
calendar. As soon as it shall be decided, the clerk of the supreme court shall
enter the proper order and forthwith transmit a certified copy of such order to
the clerk of the proper district court; provided, that such proceedings if applied for by a party objecting to the taxes shall not stay the entry of judgment
nor stay the Bale thereunder unless the party applying therefor shall execute
and file with the clerk of the district court an undertaking with at least two
sufficient sureties to be approved by the judge of the district court, conditioned,
that such party will pay all taxes, penalties, interest and costs awards! against
him in such proceedings if the decision of the district court is affirmed in
whole or in part. The same costs and disbursements shall be allowed to either
party on such proceedings as are allowed by law in appeals to the supreme
court. [R. C. 1905, § 1684 1897, ch. 67, § 10; R. C. 1899, § 1340 1901, ch. 161,
;

;

§

10; 1903, ch. 161, § 10.]
§ 2316. Tax judgments.

clerk of court. When the tax judgment
pursuant to this article shall be entered against those tracts as to winch no
answer has been filed, the clerk of the district court shall forthwith deliver to
the sheriff of the county a certified transcript of such judgment, written on the
left hand pages of a book to be provided by the county, and the sheriff upon
receipt of such transcript shall proceed as hereinafter provided, [R. C. 1905,
§ 1685; 1897, ch. 67, § 11; R. C. 1899, § 1341 1901, ch. 161, § 11 1903. ch. 161,

Duty of

;

;

§ 11.]
Sheriff's certificate issued

Co.

v.

under statute as evidence of valid judgment

Beck, 15 N. D. 374, 109 N.

W.

Stato Finance

357.
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If before sale, any person wishes to pay
§ 2317. Taxes paid before sale.
the amount adjudged against any piece or parcel of land, such person may
pay the same to the sheriff, with interest and accrued costs, if any and the
sheriff shall thereupon give a receipt for such payment and pay the amount
;

collected, after deducting his fees, to the
1901, ch. 161, § 12; 1903, eh. 161, § 12.]
§ 2318. Sheriff shall sell land, when.

county treasurer.

[R. C. 1905, § 1G86;

After thirty days from the date of

if the amount therein charged shall not have been paid, the
sheriff shall sell the piece or parcel of land upon which the taxes stand charged
in such judgment
before making such sale he shall give notice thereof by

any tax judgment,

;

posting such notice, one copy in the office of the clerk where the judgment
shall have been entered
one copy in the office of the treasurer and one
copy at the county seat of the county, in some conspicuous place, at least ten
days before the day of sale and by publishing such notice, once in each of
three consecutive weeks, the last publication to be not less than ten days
before the day of sale, in some newspaper printed in the English language
and of general circulation, published in the county where suph lauds are
situated, to be designated by resolution of the board of county commissioners
if there be no such newspaper published in the county where the proceedings
are instituted, then in some newspaper published within the judicial district,
which notice may be substantially in the following form:
;

;

;

TAX JUDGMENT

SALE.

Pursuant to a real estate tax judgment of the district court in the county of
entered on the
day of
19. ., in proceedings for enforcing payment of taxes upon real estate sold for taxes to the
state or county and remaining unredeemed, I shall on the
day of
at ten o'clock in the forenoon, at
in the town of
,
and county of
sell the lands which are charged with taxes in
said judgment and on which such taxes shall not have been previously paid.
,

,

,

Sheriff of
County.
At the time and place appointed in such notice, the sheriff shall commence
the sale of such land, and proceed to the sale thereof from day to day (Sundays
and legal holidays excepted), until the whole shall be sold. [R. C. 1905,
§ 1687; 1897, ch. 67, § 12; R. C. 1899, § 1342; 1901, ch. 161, § 13; 1903, ch.
161, § 13.]

§ 2319. Sale by public vendue, how. The sheriff shall sell by public vendue
each piece or parcel of land separately in the order in which they are described
in the judgment and by the description therein, but if the sum bid for any piece
or parcel shall not be paid before the sale closes, he shall again offer such
piece or parcel for sale. In offering the lands for sale, he shall state the amount
for which each piece or parcel is to be sold he shall then offer the same in
fee to the highest bidder, who shall bid not less than the amount for which the
same is to be sold. If no bidder shall bid an amount equal to that for which
the piece or parcel is to be sold, then the county treasurer shall bid in the
same for the county at such an amount. The treasurer shall attend at the sale
and receive all money paid thereon. [R. C. 1905, § 1688; 1897, ch. 67, § 13;
R. C. 1899, § 1343: 1901, eh. 161, § 14; 1903, ch. 161, § 14.]
This act annulled all rights obtained bv tbe state under prior sales. McHenry v. Kidder
;

Comity,
N. D. 413. 79 l~. \V. 875.
Sheriff not entitled to a fee of five dollars, for selling each piece of land. Wilson t.
Cnss County. 8 N. P. 456. 79 X. \V. 98!>.
§ 2320. Sheriff executes certificate to purchaser. Form. The sheriff shall
execute to the purchaser of any piece or parcel a certificate which may be substantially in the following form
I
sheriff of the county of
, North Dakota, do hereby certify that at a Bale of land pursuant
fi

:
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judgment entered

in the district court in the county of
North Dakota, on the
day of
19.., in pro,
enforce
payment
ceedings to
of taxes on lands forfeited to the state or county
for taxes, which sale was held at
in said county of
,
North Dakota, the following described piece or parcel of land in said county,
to wit: (Insert description) was struck off and sold to
for the
dollars; and in consideration thereof, and pursuant to
sum of
the statute in such case made and provided, I do hereby convey the above
his heirs and assigns,
described piece or parcel of land to said
,
his heirs and assigns
to have and to hold the same unto the said
forever, subject, however, to redemption as provided by law.
19. ..
Witness my hand this
day of
,
to the real estate tax

,

,

County, North Dakota.
Sheriff of
land shall not be redeemed, shall pass to the purchaser or county the absolute title to the land therein described without
any other act or deed whatever, subject, however, to any taxes levied thereon
for the year in which the list is filed and subsequent years. Such certificate
shall be acknowledged and may be recorded as other deeds of real estate.
If any purchaser shall at such sale purchase more than one piece or parcel
or if more than one shall be bid in for the county, all of the pieces or parcels
so purchased or bid in for the county may be included in the same certificate
but in all cases the certificate must state the amount at which each piece or
parcel was sold or was bid in for the count v. [R. C. 1905, § 1689; 1897, ch. GT,
§ 14; R. C. 1899, § 1344; 1901, ch. 161, § 15; 1903, ch. 161, § 15.]

Such

certificate. in case the

Darling tt
Title complete at end of redemption period if notice of redemption given.
13 N. D. 288, 100 N. W. 726.
Affidavit of mailing notice of expiration of time to redeem from tax sale as competent
evidence of mailing. Nind v. Myers, 15 N. D. 400, 8 L.R.A.(N.S.) 157, 109 N. W. :t:\->.
Service of notice of expiration of time to redeem from tax sate on grantees in void recorded tax deeds, is insufficient State Finance Co. v. Beck, 15 N. D. 374, 109 N. W. 817.

•J. v. Purcell et al.,

§ 2321. Redemption, notice how. Not more than ninety days preceding the
expiration of one year from the day of sale, the owner of such certificate of
except the county, shall give notice of the expiration of the time for
redemption as follows: lie shall deliver to the sheriff of the county for
service a notice in writing containing a description of the land sold, the date
of sale, the amount sold for, the amount of any subsequent taxes paid by the
purchaser or assigns, with date of payment, and further stating that the
time for redemption will expire one year from the date of sale or if the notice
is served less than sixty days before the expiration of the year, then sixty
days after the service of said notice said notice to be signed by the holder of
the certificate or his agent or attorney. The said notice shall be served by the
sheriff on the occupant of the land therein described in the same manner as a
summons in a civil action is served but if the land is unoccupied the sheriff
shall post a copy of the notice in a conspicuous place on the premises. Immediately after completing service of the notice the sheriff shall return the
notice to and file the same with the county auditor, together with his return
of service thereon, which return shall show when and how the notice was
served, and shall be prima facie evidence of the facts therein recited. The
time for redemption from any such sale shall not expire until the expiration
of sixty days from the date of service of such notice. After the period of
redemption shall have expired and no redemption made, the county auditor
shall issue to the holder of the certificate of sale a certificate to the effect
that) the right to redeem has expired, which auditor's certificate of no
redemption may be recorded in the office of the register of deeds as an instrument affecting real property. Such certificate or the record thereof shall be
prima facie evidence that the right to redeem has expired and after the expiration of two years from its date shall he conclusive evidence of the service of
sale,

;

;

;

36
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the notice and failure to redeem.

[E. C. 1905, § 1690; 1901, ch. 161, § 16; 1903,
ch. 161, § 16.]
Notice of amount of taxes against nonresident, but returned as not delivered, and
general notice published in newspaper, is insufficient. Stubbs v. Hoerr, 20 N. D. 26, 125
N. W. 1062.
In order to establish title to premises through tax proceedings, it is necessary to prove
service of such notice and filing thereof with clerk, as required by statute. McKenzie v.
Boynton, 19 N. D. 531, 125 N. W. 1059.
First and last days in computing time for redemption from tax sale. 49 L.R.A. 237.

§ 2322. Auditor not to extend notations for regular annual tax sales against
lands sold under judgment for same. Whenever in order to comply with the
provisions of section 16 of chapter 161 of the Laws of 1903 (being section
1690 of the Revised Codes of 1905 [section 2321 herein]), any county auditor
shall issue his certificate, or where theretofore there shall have been issued
a county auditor's certificate to the holder of a certificate of sheriff's real
estate tax judgment sale (provided for under section 15 of said act [section
2320 herein] ) to the effect that the right to redeem the land therein described
has or had expired the county auditor shall thereupon at the place of entry
of tax against said land upon the original collection tax list of each and
every year included in, and for which such judgment against said land was
taken, write or stamp the words, " judgment sale," and the date of such
judgment sale, and be shall not thereafter make or extend against said laud
upon the tax list of any subsequent year any entry or notation of the regular
annual tax sale or sales originally made to either the state or county for the
year or years included in, and for which such judgment was taken. [1913.
ch. 114,

§

1.]

§ 2323. Empowers auditor to erase, cancel and annul notation. And if at
the time of issuing said certificate of no redemption to the holder of such
sheriff '8 certificate of judgment sale as under section 2322 the tax lists of any
subsequent years shall have had extended or noted against said land any
sale or sales to either the state or county for any year or years included in
such judgment sale, then the county auditor is hereby empowered and directed to erase, cancel and annul any such extensions and notations against
said land upon the tax lists for any and all years subsequent to the year last
included in such judgment. [1913, ch. 114, § 2.1
§ 2324. Cert:*ficate evidence of compliance. The certificate of sale shall in
all cases be prima facie evidence that all the requirements of law with respect
to the sale have been duly complied with. And no sale shall be set aside or
held invalid unless the party objecting to the same shall prove, either that the
court rendering the judgment pursuant to which the sale was made had no
jurisdiction to render the judgment, or that after the judgment, and before
the sale such judgment had been satisfied; and such certificate shall be conclusive evidence that due notice of sale, as required by this article, was given
and that the piece or parcel of land was duly offered for sale and sold, and the
validity of any sale shall not be called in question unless the action in which
the validity of the sale shall be called in question shall be brought, or the
defense alleging its invalidity be interposed within three years from the date
[R. C. 1905, § 1691; 1897, ch. 67, § 15; R. C. 1899, § 1345; 1901, ch.
of sale.
ch. 161, § 17.]
; 1903,
Irregularity in entry of judgment no ground to vacate sale. Emmons Co. v. Thompson
al., 9 N. D. 598, 84 N. W. 385.
Certificate of sale is evidence of lien only. Cruscr & Baker v. Williams, IS W. D: 284,
100 N. W. 721.
Certificate of sale for taxes ie prima facie evidence of valid sale without proof of precedent judgment. Nind v. Myers. 15 N. D. 400, 8 L.R.A.(N.S.) 157, 109 N. W. 336.
Validity of tax sale cannot be questioned after three years. State Finance Co. v. Beck,
18 N. D. 374, 109 N. W. 357.
A sale of land for taxes and a tax certificate issued thereon are void where the assessment was void for failure to designate the township and range, notwithstanding above
provision limiting the grounds upon which a tax sale can be attacked. Pninc v. Germantown Trust Co., 136 Fed. 527.

161, § 17
et
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§ 2325. Duty of sheriff. The sheriff shall immediately after such sale set
out in his transcript of judgment book opposite the description of each piece
or parcel of land, to whom and for what amount the same was sold, and shall
deliver the book to the county auditor, who shall keep the same as one of the
records of his office and the sheriff shall also, as soon as possible after the
sale, file with the clerk of the district court a report of his proceedings on
such sale showing the completion of the same and accompanied by a copy of
the notice of sale as published, and an affidavit of the owner, publisher,
manager or foreman in the printing office of the newspaper in which such
notice was published, showing the date on which the same was published;
the clerk shall then mark said judgment satisfied on his records. [R. C. 1905,
§ 1692; 1897, ch. 67, § 16; R. C. 1899, § 1346; 1901, ch. 161, § 18; 1903, ch.
;

161, § 18.]

§ 2326. Lands bought by county not sold for subsequent taxes. Exception.
Taxes for subsequent years shall be levied on lands bid in for the county the
same as on other lands subject to taxation, but such lands shall not again be
sold for subsequent taxes unless the lands are redeemed or the right of the
county as a purchaser assigned. After the expiration of the time for redemption all lands bid in for the county remaining unredeemed or unassigned after
sale shall cease to be taxed, unless the board of county commissioners other-

wise direct.

[R. C. 1905, § 1693; 1897, ch. 67, § 18; R. C. 1899, § 1348; 1901,

ch. 161, § 19; 1903, ch. 161, § 19.]

§ 2327. Auditor assigns right to unredeemed lands. Form of assignment.
After any piece or parcel of land shall have been bid in for the county, at any
time before the time to redeem expires, and while the same shall remain unredeemed, the county auditor shall assign the right of the county in such piece
or parcel of land to any person who shall at any time before the time for
redemption expires pay the amount for which the same shall have been bid in.
with interest and the amount of any subsequent taxes, penalties and interest
upon the same, and shall execute to such person an assignment which may be
substantially in the following form
Whereas, at the sale of land pursuant to the tax judgment entered in the
day of
on the
district court in the county of
in proceedings to enforce the paymeht of taxes for the county of
the following
day of
which sale was had on the
,
described piece or parcel of laud situated in the county of
(Here insert description) was bid in for the
state of North Dakota, to wit:
having paid into the treasury of said
county, and on this day
county the amount for which the same was bid in, and all subsequent taxes,
dollars.
penalties and interest, amounting in all to
Therefore, pursuant to the law in such cases made and provided, the whole
in or to said piece
right, title and interest of said county of
or parcel of land, acquired at said sale, is hereby assigned to said
,
forever.
his heirs and assigns
day of
Witness my hand and seal this

(Signed)
.:
Auditor of the County of
be acknowledged and may be recorded as deeds of
real estate. Such assignee of the county shall succeed to all rights acquired
by the county at such sale, but as a condition precedent to acquiring any
absolute title to the lands sold, he must give the same notice of the expiration
of the time of redemption as is herein required to be given by a purchaser
at the sale. [R. C. 1905, § 1694; 1897, ch. 67, § 19; R. C. 1899, § 1349; 1901,

Which assignment

shall

ch. 161, $ 20; 1903, ch. 161. § 20.]
Assignment valid when required payment made Darling et al. t. Purcell et al., 13 N.
D. 2S8. 100 N. W. 726.
§ 2328. Redemption, how. Any person having any estate or interest in the
property, wishing to redeem from such sale, may make such redemption at any
563
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time within one year by paying into the treasury of the county, to the nae of
the person entitled thereto:
1. If such piece or parcel shall have been bid in for the county, and the
right of the county shall not have been assigned, the amount for which the
same was bid in, with interest, and the amount of subsequent taxes, penalties

and

interest.

2. If the right of the county shall have been assigned, the amount paid by
the assignee with interest from the day when so paid, and, if he shall have paid
any taxes, penalties or interest, accruing subsequent to the assignment, the
amount so paid by him, with interest from the day of such payment, and all
unpaid taxes, interest and penalty that may have accrued on such piece or
parcel after such assignment, including the fees, if any, for serving notice
of expiration of redemption,
3. If the same shall have been sold to a purchaser the amount paid by such
purchaser, with interest, and if he shall have paid any taxes, penalties or interest, accruing subsequent to sale, the amount so paid by him, with interest
from the day of paying the same and all unpaid taxes, interest and penalties
accruing subsequent to such sale including the fees, if any, for serving notice
of expiration of redemption.
Upon receipt of such payment from a redemptioner, the treasurer shall
deliver to him a receipt therefor and upon the production of such receipt to
the county auditor, he shall execute to the person redeeming a certificate
which may be substantially in the following form:
I,
auditor of the county of
, state of North
day of
19..,
Dakota, do hereby certify that on the
,
paid into the treasury of the county the sum of
dollars, for redemption of the following described piece or parcel of land
state of North Dakota, to wit:
situated in the county of
(Insert description of land,) from the sale thereof made on the
pursuant to a tax judgment entered in the district court
day of
in proday of
on the
in the county of
and
ceedings to enforce payment of taxes for the county of
that said piece or parcel of land is redeemed from such sale pursuant to law.
19. ..
:
day of
Witness my hand and seal this
,

,

,

,

,

Auditor of the County of
And such certificate may be recorded. If the amount so paid for the purpose of redemption is less than that required by law, it shall not invalidate
such redemption, but the auditor shall be liable for the deficiency to the
person eutitled thereto. Such redemption shall have the effect to annul the
[R. C. 1905, § 1695; 1897, ch. 67, §§ 20, 21; R. C. 1899, § 1350; 1901,
sale.
ch. 161, § 21; 1903, ch. 161, § 21.]
As to right of redemption under statute. Cruser v. William*, 13 N. D. 284, 100 N. W.
721.
All sales

100 N.

W.

under statute are subject to redemption.

v.

Darling

v.

Purcell, 13 N. D. 288,

726.

Tax doed. void on
Wolven. 22

{?.

ita face, will

D. 30.

1

IS N\

W.

not bar redemption after running of statute.

Battelle

99.

§ 2329. Minors, insane persons, etc., redeem, when. Minors, insane persons,
idiots, or persons in captivity or in any country with which the United States
is at war. having any estate in, or lien on lands sold for taxes, may redeem
the same within one year after such disability shall cease, but in such cases
the right to redeem must be established in a suit for that purpose, brought
apainst the partv holding the title under the sale. [R. C. 1905, § 1696 1901,
ch. 161. § 22; 1903, ch. 161, § 22.]
§ 2330. Person interested may redeem, how. Any person who has an interest in or lien on an undivided estate in any piece or parcel of land sold
or an estate or interest in any part thereof, may redeem such part of the un;

5fi4
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divided estate by paying into the treasury a proportionate part of the amount
required to redeem the whole estate, and in such case the certificate shall
express the estate, portion of, Or interest redeemed.
[R. C. 1905, § 1697:
1897, ch. 67, § 22; R. C. 1899, § 1351 1901, ch. 161, § 23; 1903, ch. 161, § 23.]
§ 2331. Procedure in redemption. Upon application of the party entitled
thereto, the treasurer upon the order of the auditor shall pay to such applicant any money paid into the treasury on the sale of any piece or parcel of
land in excess of the amount due thereon. The procedure upon redemption
except as herein otherwise provided shall be the same as that prescribed by
law in respect to sales for delinquent taxes. [R. C. 1905, § 1698; 1897, ch.
67, § 23; R. C. 1899, § 1352; 1901, ch. 161, § 24; 1903, ch. 161, § 24.]
§ 2332. Person in possession may redeem, when. Any person in possession
under a lease of any piece or parcel of land, or any part thereof, against which
a judgment pursuant to this article shall have been rendered, may before the
time to redeem shall expire, redeem the same. And the amount paid by him
shall, unless by the terms of the lease he is bound to pay such taxes, operate
as a pavment of the same amount of rent to the party from whom he leases.
[R. C. 1*905, § 1699; 1897, ch. 67, § 24; R. C. 1899, § 1353; 1901, ch. 161, $ 25;
;

1903, eh. 161, § 25.]
Redemption expires and

title passes when statutory notice of redemption given and
j.r xif thereof tiled.
Cruser & Baker v. Williams, 13 N. D. 284, 100 N. W. 721.
§ 2333. Fees of clerk of court. The fees charged by the clerk of the district court in said proceedings shall be as follows:
For making a copy of
list for publication, the sum of five cents for each piece or parcel of land
described in said list. For entry of judgment against tracts as to which no
answer was filed, five cents for each piece or parcel as to which judgment is
entered. For making transcript of judgment for sheriff, the sum of five cents
for each piece or parcel described in said transcript. For filing an answer, ten
cents; for entering judgment against any tract as to which an answer is filed,
fifty cents, and said fees shall be included in the amount charged to each tract
in the judgment. The auditor shall charge for preparing and filing the list
aforesaid, the sum of ten cents for each tract therein described, and said fees
shall be included in the amount charged to each tract in the judgment. All
such fees shall be retained by the county wherein such proceedings are instituted.
[R. C. 1905, 4 1700; 1897, ch. 67, § 25; R. C. 1899, § 1354; 1901, ch.
161, § 26; 1903, ch. 161, § 26.]
2334.
County commissioners award advertising, how. The county com§
missioners shall award the advertising, provided in sections 2309 and 2318, to
the publisher or publishers of some newspaper, daily if there be one published
in the county, if not, then in some weekly newspaper, which shall have been
published for at least six months prior to the time of such publication, the sum
of twenty cents per folio of nonpareil type for each of the three publications,
as provided in sections 2309 and 2318, and who shall give a bond to the county,
with at least two sureties, freeholders of the county, to be approved, and in an
amount to be fixed by said county commissioners, conditioned for the correct
and faithful performance of such advertising. And in any suit by the county
on such bond, for breach of the conditions thereof, the county shall recover
as damages, one-half of the taxes, penalty and interest upon each piece or
parcel of land in the copy list made by the clerk which may be affected by
an error in the publication of the notice and list, or either, mentioned in section
[R. C.
2308, wherein the printer departed from the copy furnished him.
1905. § 1701; 1897, ch. 67, § 26; R. C. 1899, § 1355; 1901, ch. 161, § 27; 1903,

ch. 161, § 27.]

§ 2335. Clerk delivers transcript to sheriff, when. When judgment shall
issue raised by answer to any tract under the pro-,
visions of this article, the clerk shall deliver to the sheriff a transcript thereof
in the same manner as is provided by section 2316, and the same proceedings
shall thereupon be taken as to such additional tract as is herein provided

have been entered on the
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as to the tracts as to which no answer was made ; provided, however, that the
clerk may withhold the transcript of any judgment entered in contested
cases until all or a convenient number of pending cases are determined and
may include all such judgments in one transcript. And the notice of sale
in such cases to be posted and published by the sheriff shall specifically
describe each tract to be sold. [R. C. 1905, § 1702; 1901, ch. 161, § 28; 1903,
ch. 161, § 28.]
§ 2336. Fees of sheriff. The sheriff for all acts required of him uuder
the provisions of this article shall receive the following compensation
First, for receiving and collecting of money under the provisions of section
2317, the same fees as are allowed by law upon an execution in a civil action.
Second, for making the sale and issuing the certificate, the sum of seventyfive cents for each piece or parcel of land sold, which sum shall be included
in the amount for which the tract is offered for sale, and shall be paid to
the sheriff out of the general fund of the county.
Third, for serving notice of expiration of redemption, or posting same,
the same fees as are allowed by law for service of summons in a civil action.
[R. (J. 1905, § 1703; 1901, ch. 161, § 29; 1903, ch. 161, § 29.
§ 2337. Purchaser enttled to possess.on, when. When any piece or parcel
of laud shall be sold, the purchaser, after the time for redemption shall
have expired, shall be entitled to immediate possession of the piece or parcel
purchased by him, and if, on demand and presentation of the certnieate
of sale, the person in possession of the piece or parcel refuses or ueg.eets
to deliver such possession, such person may be proceeded against as a peison
holding over after the termination of his estate, which proceeding may be
instituted and prosecuted as prescribed in the code of civil procedure.
[K. C.
1905. § 1704; 1897, ch. 67, § 27; R. C. 1899, § 1355a; 1901, ch. 161, § 30;
1903, ch. 161, § 30.
Right of holder of tax deed to take possession.

28 L.R.A.(N.S.) 398.

When a sale
§ 2338. Purchase prce refunded when sale declared void.
of lands as provided in this article is for any cause declared void by judgment
of court, the money paid by the purchaser at the sale, or by the assignee
of the state or county, upon taking the assignment, shall, with interest at
the rate of seven per cent per annum from the date of such payment be
refunded to the purchaser or assignee or the party holding his right out of
the county treasury on the order of the county auditor, and so much of
such money as has been paid to the state, city, village, township and school
district shall be charged to the same respectively, and deducted from the
next money due the state, city, village, township and school district respectively on account of taxes; provided, that if such purchaser or assignee or
party holding his right, shall after such purchase or assignment from the
county have paid the taxes, penalties and interest upon such piece or parcel
of land, he shall have a lien upon such piece or parcel for the amount of
taxes, penalties and interest so paid, with interest at the rate by this article
allowed, and may enforce such lien by action, or if he is in possession of
such piece or parcel shall not be ejected therefrom until such amount and
interest shall be paid.
[R. C. 1905, § 1705; 1897, ch. 67, § 28; R. C. 1899,
§ 1355b; 1901, ch. 161, § 31; 1903, ch. 161, § 31.]
Right of purchaser at invalid tax sale, in absence of statute, to be reimbursed by taxing authority for the purchase price, or for taxea subsequently paid by him. 31 L.R.A.
(N.S.) 1141.
Right of one holding under invalid tax deed to be reimbursed for improvements. 84
L.F.A.(N.S.) 550.
Has no application to any collections made as penaltv and interest in absence of sale
State ox rel. Vikine Twp. v. 51ik'<elson, 24 N. D. 175, 139 N. W. 525.

Whenever the proceeding herein pro§ 2339. Taxes, who pay. When.
vided for shall have been directed to be instituted by the board of county
commissioners, any person may pay the taxes mentioned in section 2307, on
or before the day when the list is filed with the clerk of the district court
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as provided in section 2307, by paying the amount of the tax for the several
years, with interest at the rate of seven per cent per annum from the time
when the taxes of each year became delinquent, and without any other interest,
penalty or costs; and such payment shall relieve the piece or parcel of land
on which the taxes shall be so paid from any forfeiture to the county whether
valid or invalid.
Judgment rendered pursuant to this article shall bear
interest at the rate of two per cent per month
the amount for which any
piece or parcel shall have been sold or bid in shall bear interest at the same
rate from the date of the sale. All subsequent taxes paid by the purchaser
or an assignee shall bear interest at the same rate from the date of such
payment; the amount paid by any person taking an assignment of the right
of the county shall bear interest at the same rate, from the time of such
payment, [ft. C. 1905, § 1706; 1897, ch. 67, § 29; ft. C. 1899, § 1355c ; 1903,
ch. 161. § 32; 1903, ch. 161, § 32.]
§ 234j. Proceed.ngs in ass gnment. Whenever an assignment of any right
derived from a sale provided in this article, shall be made before the time
for redemption expires, the assignee shall present the assignment to the
auditor, who shall note on the copy of the judgment book provided by section
2316, the name of the assignee, and the date of the assignment, and indorse
on such assignment the word " countersigned/' and sign his name to the
same; and no such assignment shall be recorded by the register of deeds
until such indorsement is made.
[ft. C. 1905, § 1707; 1897, ch. 67, § 30; ft.
1899, § 13;'5d; 1901, ch. 161, § 33; 1903, § 33.]
Force and effect of. The record of cer§ 2341. Record of certificates.
tificates provided for in this article shall have the same force and effect as
evidence or otherwise as the records of deeds of real estate.
[K. U. 1jU5.
§ 1708; 1897, ch. 67, § 31; ft. C. 1899, § 1355e; 1901, ch. 161, § 34; 1903, eh.
161, § 34.1
Local assessments shall be
§ 2342. Local assessments deemed taxes.
deemed taxes for all the purposes of this article, [ft. C. 1905, § 1709 ; 1897,
1355f
ch. 67, § 32; ft. C. 1899, §
1901, ch. 161, § 35; 1903, ch. 161, § 35.]
§ 23^3. Duty of clerk. The clerk shall attach together and keep in his
office the list, notices, affidavit of publication, one copy of the newspaper in
which the notice and list were published, all answers, all orders made in the
proceedings, and all affidavits and other papers hied in the course of the
proceedings, [ft. C. 1905, § 1710; 1897, ch. 67, § 33; ft. C. 1899, § 1355g; 1901,
ch. 161, § 36; 1903, ch. 161, § 36.]
§ 2344. Proceed ngs, how often. The proceedings provided in this article
shall not be resorted to in any county oftener than once in six years,
[ft. C.
1905, § 1711; 1903, ch. 161, § 37.]
§ 2345. Powers of county commissioners. Forfeit lands. This article shall
not be construed so as to repeal any existing laws with respect to the power
of county commissioners to dispose of lands forfeited to the state or county
for taxes,
[ft. C. 1905, § 1712; 1903, ch. 161, § 38.]
Nothing herein contained shall be
§ 2346. VaLd judgment not waived.
construed to waive the conclusive effect of any valid judgment heretofore
entered against any of the lands affected by this article in proceedings under
chapter 67 of the general laws of 1897, and in entering judgment in pro
ceedings under this article against such lands for taxes included in a judgment
entered against such lands under said former act, the amount of such taxes
included in said former judgment with the interest accrued thereon under
[ft. C. 1905,
said act shall be included in the judgment under this article,
§ 1713; 1903, ch. 161, § 39.]
;
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CHAPTER

The Military Code.

35.

THE MILITARY CODE.
1909, ch. 165, is " The Military Code " <and see section 2435) . It expressly repeals nearly all of the three articles constituting chapter 35 of the Revised
Codes of 1905 entitled " the militia."
Inasmuch as the act of 1909 likewise legislates
for the " militia" (see section 2350), the few sections in R. C. 1905. ch. 35, that were
not expressly repealed, but were impliedly continued in force by their omission from the
enumerated sections repealed by section 97 of the " Military Code," auoted below in this
note, have been incorporated in appropriate places in thhi chapter, although some of them
are evidently superseded in part by the provisions in the Military Code as enacted in 1909.
The last section (97) of the Military Code, Laws 1909, ch. 165, provides as follows:
"Sections 1714, 1715, 1716, 171S,* 1719, 1720. 1721, 1722, 1723, 1724, 1725, 1786,

The

title of

Laws

1727,
1747.
1764,
1779.

1728, 1729, 1730, 1732, 1733, 1735, 1736, 1738, 1739, 1741, 1742, 1743, 1744, 1745,
1748, 1749, 1750, 1751, 1752. 1753, 1756, 17.57, 1758, 1759, 1760, 1761, 1762. 1763,
1765, 1766, 1767, 1768, 1769, 1770, 1771, 1772, 1773, 1774, 1775. 1776, 1777, 1778,
1782. 1783, 1784, 1785, 1786, 17S8, 1794, 1795, 1796 and 1793 of the revised codes of
1905 are hereby repealed."
.Section 71 of the same chapter is also a repealing section and is quoted in section

2412 note.

Persons subject to military duty. Exemptions. All able bodied
male citizens and able bodied males of foreign birth who have declared their
intention to become citizens, who are more than eighteen or less than forty§ 2347.

five

years of age, and

who

are residents of this state, shall constitute the

exemptions:
Persons exempted by the laws of the United States.
2. Persons exempted bv the laws of this state.
[1909, ch. 165, § 1; R. C.
1905, § 1714; 1891, ch. 86, § 1; R. C. 1899, § 1356.]
2348.
How
militia
shall
be
enrolled.
It
shall
be
the duty of the assessor
§
in each assessor's district in this state, when making the assessment, to make
out a list containing the names of all persons in their respective districts liable
to perform military duty, and file a copy of such lists with the county auditor
when he makes his assessment returns. Such list shall state the names, residence, age and occupation of the persons enrolled and their previous or
existing military or naval service.
[1909, ch. 165, § 2; R. C. 1905, § 1715;
1891, eh. 86, § 2; R. C. 1899, § 1357.]
2349.
Notice
of
enrollment.
Exemption
claims. The assessor making the
§
enrollment shall, at the time of making the same, serve a notice of such enrollment upon each person enrolled, by delivering such notice to him or leaving it with some person of suitable age and discretion, at his place of residence. All persons claiming exemption must, within fifteen days after receiving such notice, file a written statement of such exemption, verified by affidavit, in the office of the county auditor.
Such auditor shall thereupon, if
such person be exempted according to law, mark the word " exempt " opposite his name, and the remainder of all thus enrolled, and not thus found to
be exempt, shall constitute the militia of the state, and such auditor shall
transmit a certified copy of such corrected roll to the adjutant-general on or
before July first of each year. [1909. ch. 165, § 3.]
§ 2350. Designation and classification of the militia. The militia of the
state shall be divided into two classes: the active and the reserve militia.
The active militia shall consist of the organized and uniformed military forces
of the state, which shall be known as the North Dakota national guard; the
reserve militia shall consist of all those liable to service in the militia, but
not serving in the national guard of the state. [1909, ch. 165, § 4.]
§ 2351. Commander in chief. The governor of the state, by virtue of his
office, shall be commander in chief of the militia of the state, except of such
portion as may at times be in the service of the United States. Whenever
the governor is unable to perform the duties of commander in chief, the
senior officer of the line of the national guard present for duty in the state
shall command the militia of the state. No armed military force from another
militia, subject to the following
1.
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state, territory or district shall be

permitted to enter the state for the purpose
of doing military duty therein, without the permission of the governor, unless
such force is part of the United States army or is acting under the authority
of the United States. [1909, ch. 165, § 5; R. C. 1905,
5*;
§ 1719; 1891, ch. 86, §
R. C. 1899, § 1360.]
§ 2352. Staff of the governor. The staff of the governor shall consist of
one adjutant-general, with the rank of brigadier-general, who shall perform
the duties of inspector-general; one chief of ordnance; one judge advocategeneral, with the rank of colonel, who shall perform the duties of inspectorgeneral one chief of supply, with the rank of colonel, who shall perform the
duties of paymaster-general and commissary-general, and, when a vacancy
shall occur in the office of chief of supply, by reason of the death, resignation
or promotion of the present chief of supply, the title of tins office shall thereafter be paymaster-general, and the said paymaster-general shall thereafter
perform the duties of commissary-general and chief of supply. The personal
staff of the governor shall consist of nine aides-de-camp.
Three of such
number shall be detailed by him from the commissioned officers of the national
guard holding commissions on the active list of the grade below that of
colonel, and shall have the rank of colonel, and their appointment shall
operate as commission as aides-de-camp, hut shall not add to the actual grade
in the guard of the officers so appointed.
Such aides-de-camp shall not bo
relieved from duty with their respective organizations when such organizations shall be performing any ordered duty. The governor is also authorized
to appoint additional aides-de-camp, with the rank of lieutenant-colonel, not
to exceed six in number, and without restriction as to source of selection.
All of these staff officers shall be appointed by the governor, shall hold office
during his pleasure, and their commissions or detail as staff officers shall
expire with the term of office of the governor appointing them.
[1909, ch
165, § 6: R. C. 1905, § 1719; 1891, ch. 86, § 5; R. C. 1899, § 1360.]
§ 2353. Power of the governor in case of invasion, etc. The governor shall
have power, in case of insurrection, invasion, tumult, riot, or breach of the
peace, or imminent danger thereof, to order into the active service of the
state any part of the militia that he may deem proper. When the militia of
this state or a part thereof is called forth under the constitution and laws of
the United States, the governor shall order out for service the active militia
or such part thereof as may be necessary, and if the number available be
insufficient, he shall order out such part of the reserve militia as he may deem
necessary. During the absence of organizations of the national guard in the
service of the United States their state designations shall not be given to new
organizations.
[1909, ch. 165, § 7; R. C. 1905, § 1761; 1891, ch. 86, § 43;
R. C. 1899. § 1399.]
;

Forces other than state militia not entitled to subsistence. Stanton v. State, 5 S. D.
515, 59 X. \V. 738.
Power of governor, in exercise of power to suppress insurrection, to authorize arrest
and detention of persona without turning them over to the civil authorities. 12 L.R.A.
(N.S.) 979.

Whenever it shall be
§ 2354. Method of drafting reserves for service.
necessary to call out any portion of the reserve militia for active duty the
governor shall direct his order to the adjutant-general, who, upon receipt of
same, shall forthwith cause to be drafted by lot, by mustering officers detailed
for that duty from the national guard, as many of the reserve militia, or
accept as many volunteers as are required by the governor, and the adjutantgeneral shall forthwith forward to the governor a list of persons so drafted
[1909, eh. 165, § 8.]
or aecnted as volunteers.
Every member of the militia
§ 2355. Pnnishment for failure to appear.
ordered o;it, or who volunteers, or is drafted under the provisions of this act
[chapter] who does not appear at the time and place designated by his commanding officer, the adjutant-general or mustering officer, within twenty569
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four hours of such time, or who does not produce a sworn certificate of physical disability from a physician in good standing, showing his disability to
appear, shall be taken as a deserter and dealt with as prescribed in the articles
of war of the United* States.
[1909, ch. 165, § 9; K. C. 1905, § 1763; lSJl,
ch. 86, § 45; R. C. 1899, § 1401.]
The portion of
§ 2356. Organization of reserve militia when ordered out.
the reserve militia ordered out or accepted into the service, as indicated in
sections eight and nine of this article [sections 2354, 2355], shall be immediately mustered into the service of the state for three years or such less
period as the governor may direct, and shall be organized into batteries or
companies, which may be arranged in battalions or regiments, or assigned to
organizations of the national guard already existing. The governor is authorized to appoint the officers necessary to commence or complete any organization thus created.
Such new organization shall be equipped, disciplined and
governed according to this military code and the military regulations of the
state.

[1909, ch. 165, § 10.]

Whenever any portion of
§ 2357. Proclamation of state of insurrection.
the militia is employed in aid of the civil authority, the governor, if in his
judgment the maintenance of law and order will thereby be promoted, may
by proclamation declare the county or city in which the troops are serving,
or any specified portion thereof, to be in a state of insurrection.
[1909,
ch. 165. § 11.]

§ 2358. Occasion when the articles of war of the United States are to be
in force.
Whenever any portion of the militia shall be on duty under or
pursuant to the orders of the governor or shall be on duty or ordered to
assemble for duty in time of war, insurrection, invasion, public danger, or to
aid the civil authorities on account of any breach of the peace, tumult, riot,
resistance to process of this state, or imminent danger thereof, or for any
other cause, the articles of war governing the army of the United States,
as far as such regulations are consistent with this chapter and the regulations
issued thereunder, shall be in force and regarded as a part of this chapter
As to offenses comuntil said forces shall duly be relieved from such duty.
mitted when such articles of war are so in force, courts-martial shall possess,
in addition to the jurisdiction and power of sentence and punishment herein
vested in them, all additional jurisdiction and power of sentence and punishment exercisable by like courts under such articles of war or the regulations or laws governing the United States army or the customs and usages
thereof, but no punishment under such rules and articles which shall extend
to the taking of life, shall, in any case, be inflicted except in time of actual
war, invasion, or insurrection, declared by proclamation of the governor to
exist, and then only after the approval by the governor of the sentence inflictImprisonment other than in guardhouse shall be
ing such punishment.
executed in jails or prisons designated by the governor for the purpose.
[1909, ch. 165, § 12.1
Part of this section was evidently found

in R. C. 1905, | 1717, which constitutes the
following section herein.
Articles of War of the United States do not povcrn militia of national punrd In times
State ex rcl. Poole v. Peake, 22 N. D. 457, 40 L.R.A.(XJS.) 354, 135 N. W.
of peace.

197.

§ 2358a. How governed. The militia while in active service shall be governed by the military law of the state, and the rules and articles of war of
the United States: and when any troops are in the field for the purposes
aforesaid, the senior ranking officer of the troops present shall take command; provided, that no person shall be eligible to a command in the militia
of this state, except citizens of the United States or persons who have
[B. C. 1905, § 1717; 1891, ch. 86,
declared their intention to become such.
§

3; R. C. 1899, § 1358.]
This was R. C. 1905.

1717, which was not expressly repealed by the Military Code of
immediately preceding sortion 2347 herein.
(.

1909.

6m not*
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Articles of War of United States do not «ovcrn militia of national guard in times of
peace. State ex rel. Poole v. i'eako, ii N. I). 457. 40 L.K.A.(VS.) .v>l. 135 X. \V. 197.

§ 2359. Relief from civil or criminal liability. Security for costs. Members
of the militia ordered into active service of the state by any proper authority
shall not be liable, civilly or criminally, for any act or acts done by them
while on duty. When a suit or proceeding shall be commenced in any court
by any person against any officer of the militia, for any act done by such
officer in his official capacity in the discharge of any duty under this iu
[chapter], or against any person acting under the authority or order of any
such officer, or by virtue of any warrant issued by him pursuant to law, the
defendant may require the person prosecuting or instituting I lie suit or proceeding to file security for the payment of the costs that may be awarded
to the defendant therein, and the defendant in all cases may make a general
denial and give the special matter in evidence. In ease the plaint id' shall
be nonsuited, or have a verdict or judgment rendered against him, the
defendant shall recover treble costs. Active service under this act [chapter]
shall be deemed to be service in case of or to prevent insurrection, riot or
invasion, under order of the commander in chief, communicated through the
proper military channels.
[1909. eh. 1G5. § 13; R. C. 1905, §§ 1761, 1773;
1891, ch. 86, §§ 43, 55; R. C. 1899, §§ 1399, 1411.]
•">

Homicide

in

discharge of military duty.

t>7

L.K.A. 295.

§ 2360. The adjutant-general. The ndjutant-gcncral shall be in control of
the military department of the state, lie will perform such duties as pertain
to the adjutant-general and the other chiefs of staff departments, under the
regulations and customs of the United States army. lie will superintend the
preparation of all returns and reports required by the United States from
the state and will perform all the duties prescribed for him in this military
code. lie shall receive the sum of nine hundred dollars per annum for the
purpose of defraying his personal expenses in the discharge of the duties
pertaining to his office and for other necessary expenses, to be paid quarterly
without the filing of any itemized statement.
*

See section 23fiOa ami note.
1. He shall keep a register of all the officers of the militia of the state, and
keep in his office all records and papers required to be kept and filed therein,
and make a report on or before the thirty-first day of December in each year

to the governor, including a detailed statement of all the expenditures for
military purposes during that year.
2. He shall, at the expense of the state, when necessary, cause the military
law, the general regulations of the state, and articles of war of the United
States, to be printed, indexed and bound in proper and compact form and
distributed to the commissioned officers of this state at the rate of one copy
to each, and to each commissioned officer and headquarters he shall issue
one copy of the necessary text books and of such annual reports concerning
the militia as the governor may direct.
3. He shall cause to be prepared and issued all necessary blank books,
blanks, forms and notices required to carry into full effect the provision of
this chapter.
All such books and blanks shall be and remain the property

of the state.
4.

The

seal

now used

in the office of the adjutant-general shall

be the seal

office, and shall be delivered by him to his successor.
The adjutant-general may have the necessary clerks and employes and
as many laborers as may be required from time to time.

of his
5.

6. In order that the national guard of the state may receive the benefit of
ihe funds provided by congress, it shall be the duty of the adjutant-general
of the state to submit a plan of proposed field or camp service of instruction
prepared by the commanding officer of the national guard *or the ensuing
year, with an estimate of funds required for payment, subsistence and
transportation of the portion of the national guard participating therein,

571

Digitized by

Google

§

POLITICAL CODE.

2360

The Military Code.

said estimate to furnish the details and to be made out in the form required
by instructions from the secretary of war.
7. He shall make such regulations relating to the preparation of reports
and returns and to the care and preservation of property for military purposes, whether belonging to the state or to the United States, as in his
opinion the conditions demand, such regulations to be operative and in force
when promulgated in the form of general orders, circulars or letters of
instructions.
8. The adjutant-general shall, in addition to other duties, organize and
conduct a bureau of pensions, for the purpose of assisting ex-soldiers or
sailors, residents of the state, who may apply for pensions on account of
wounds or disability incurred in the service of the United States, in establishing their claims, without fee or commissions.
.See

section 23G0a and note.

9. All military property of the state which, after a proper inspection, shall
be found unsuitable for the use of the state, shall, under the direction of the
governor, be disposed of by the adjutant-general at public auction after suitable advertisement of the sale, d:iily for ten days, in at least one newspaper
published in the English language in the city or county where the sale is to
take place or the same may be sold at private sale when so ordered by the
governor. He shall bid in the property or suspend the sale whenever, in
his opinion, better prices may or should be obtained.
He shall, from time
to time, render to the governor a just and true account of the sales made by
him, and shall expend the proceeds of the same in the purchase of other
military property, as the governor may direct. He shall be responsible for
all the arms, ordnance, accoutrements, equipments and other military property which may be issued to the state by the secretary of war in compliance
with law and it shall thereafter be his duty to prepare returns of said arms
and other property of the United States at the times and in the manner
requested by the secretary of war. He shall, upon the order of the governor,
turn into the ordnance department of the United States army the rifles,
carbines, bayonets, bayonet scabbards, gun slings, belts and such other necessary accoutrements and equipments, the property of the United States and
now in possession of the state, which may be replaced from time to time, by
new arms, equipments, etc., sent by the United States in substitution therefor,
and cause the same to be shipped, under instructions from the secretary of
war, to the designated arsenal or depot at the expense of the United States,
and when the national guard of the state shall be fully armed and equipped
with standard service magazine arms, and the standard equipment and
accoutrement of the United States army, he shall cause all the remaining
arms, equipments, etc., the property of the United States and in possession
of the state, to be transferred and shipped as above directed.
10. He shall issue and cause to be issued all military property and make
purchase for that purpose. No military property shall be issued to persons
or organizations other than those belonging to the active militia, except to
such portions of the reserve militia as may be called out by the governor.
Purchases of property not exceeding one hundred dollars in value shall be
made in such manner as the adjutant-general shall direct. If such purchase
requires an expenditure exceeding one hundred dollars and not exceeding
five hundred dollars, he shall procure written proposals to furnish such property from at least two parties, and shall purchase such property from the
lowest responsible bidder. If such purchase shall require the expenditure of
a sum exceeding five hundred dollars, he shall publicly advertise, for not less
thau ten days, for sealed proposals for the furnishing of such property.
Such proposals shall be publicly opened by the adjutant-general at the place,
day and hour designated in such advertisement. The adjutant-general shall,
if the governor approve, make contract with the lowest responsible bidder
to furnish such property.
All proposals and contracts made under the
;

;
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authority hereby conferred shall be filed in the office of the adjutant-general.
The adjutant-general is authorized and directed whenever, in his opinion, it
shall be to the interest of the state, to require a party who shall agree or
contract to furnish such property, to give bond to the people of this state,
in such sum and with such surety as he shall direct, conditioned for the
faithful performance of such agreement or contract. In case default is made,
such bond shall be p>osecuted by the attorney-general and all moneys recovered shall be applied by the adjutant-geueral to the benefit of the national
guard. All property purchased under the authority hereby granted shall be
inspected by an inspector or an officer detailed for that purpose by the commanding officer of the national guard, and no payment shall be made therefor
until it shall appear by the certificate of such officer that such property is of
In case of
the kind and quality specified in such agreement or contract.
insurrection, invasion, tumult, riot, breaches of the peace or imminent danger,
or other exigency, the governor may, upon the certificate of the commanding
officer of the national guard, temporarily suspend the operation of this paragraph and direct the adjutant-general to purchase such military property as
may be required in open market. He shall report such action, with the
reason therefor, and a statement of the property purchased and the prices
paid therefor, to the legislature at its next session.
11. He shall render annually to the governor a statement in detail showing
the acquisition and disposition of all clothing, ordnance, arms, ammunition
and other military property on hand or issued.
A* to report to the governor, see sections 05, 97, 98.

He

shall keep in his office a list of the retired officers of the organized
showing their age, military experience and training.
He shall
annually request the commandant of cadets of the agricultural college and
state university to furnish him with the names of two graduates qualified to
act as officers, and shall request from any other state eduoational institution
that maintains an efficient military department, the name of one graduate
similarly qualified. The names of the persons so reported to him, together
with any others designated by the war department of the United States,
shall be added to the list of persons eligible for appointment as officers. In
case of a call upon the governor of North Dakota by the president of the
United States for volunteers, all regiments organized, in addition to the then
organized militia of North Dakota, shall be officered above the rank of second
lieutenant by officers selected and commissioned by the governor by and with
the advice of the adjutant-general, from the persons whose names are listed
in the adjutant-general 's office under this section, or from the officers and noncommissioned officers of the organized militia provided, that no person shall
be commissioned colonel of a volunteer regiment who has not served at least
two years as a field officer in either the organized militia or volunteers or as
a captain or field officer in the regular army of the United States, and that
no person shall be commissioned major in a volunteer regiment who has not
served at least two years as either captain or first lieutenant in either the
organized militia, volunteers or regular army of the United States.
[1909,
12.

militia,

;

ch. 165, § 14; R. C. 1905, §§ 1736, 1737; 1891, ch. 86, §§ 19, 20; R. C. 1899,
§§ 1374, 1375; 1905, ch. 12.]

[The adjutant-general
§ 2360a. Adjutant-general's salary and expenses.
in addition to his other duties, organize and conduct a bureau of
pensions, for the purpose of assisting ex-soldiers or sailors, residents of the
state, who may apply for pensions on account of wounds or disability incurred
in the service of the United States, in establishing their claims without fee
or commissions.] The salary of the adjutant-general shall be ttighteeu hundred| dollars per annum, which, with the necessary expenses incurred in conducting the bureau of pensions, office and clerk hire, furniture, light, fuel,
postage and other office expenses, shall be paid from the general fund by
shall,
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warrants drawn by the state auditor on the state treasurer, on the order of
the governor. [1911, ch. 1; E. C. 1905, § 1737; 1891, ch. 86, § 20; R. C. 1899,
§ 1375; 1905, ch. 12.]
The provision in brackets is repeated in section 2360, par. 8. Section 2360a was chapter 1 of Laws 1911 (amending and re-enacting R. C. 1U05, i 1737), which is expressly
repealed in sections 653e, 653i. See appropriations in sections G53c, 0.*3f, and as to the
temporary character of the repealing provisions in sections G:>3o, G53i, see comments in
note to section 653a.

§ 2360 b. Chief of supply, bond and duties of. The chief of supply shall
give a bond to the state in the sum of ten thousand dollars with two sureties
to be approved by the commander in chief, conditioned for the faithful
discharge of his duties. He shall keep a just and true account of all expenses
necessarily incurred in the military service of the state and such account shall
be paid on the order and approval of the commander in chief. He shall
purchase and distribute to the national guard all military stores and supplies
authorized by law, shall pay all incidental expenses of the service, includiug
transportation, freight, express, postage and telegrams on public business,
pay the officers and members of the national guard, furnish clothing, rations,
tools, camp and garrison equipage, make contracts for and pay the rent for
offices, armories, storehouses, camp grounds and such other duties authorized
by law, as he mav be directed to perform by the orders of the commander
in chief.
[B. C. 1905, § 1740; 1891, ch. 86, § 23 R. C. 1899, § 1378.|
This was R. C. 1905, § 1740, which was not expressly repealed in the Military Code of
1909. See note immediately preceding section 2:U7 herein, 'lhe chief of supply is men
tioned in section 2352.
But see the duties of the adjutant-general specified in section
;

2360, par. 10.

§ 2361. Paymaster-general. The paymaster-general shall, before entering
upon the discharge of his duties, file in the office of the adjutant-general a
good and sufficient bond payable to the state of North Dakota in a penal sum
of not less than ten thousand dollars, approved by the governor, conditioned
for the faithful discharge of his duties.
1. He shall file at least quarterly with the state auditor receipts for all
state funds paid out by him signed by the parties to whom payment was made.
2. His books and vouchers shall be at all proper times subject to inspection
by the adjutant-general, or any representatives of the commander in chief.
3. The paymaster-general shall from time to time file with the state auditor
a written requisition, approved by the adjutant-general, for such amount of
money standing to the credit of the national guard on the books of the state
auditor or state treasurer as he may deem necessary to draw to pay indebtedness incurred or about to be incurred.
4. Immediately upon the filing in his office of said requisition, the state
auditor shall draw a warrant on the state treasurer for the amount named
in said requisition and forward same to the paymaster-general.
5. It is hereby made the duty of the public examiner to examine said books
and accounts at least once each year, and upon said examination to deliver
to the paymaster-general a certificate as to the correctness of the same.
6. The paymaster-general shall make all purchases of commissary stores
and supplies as may be necessary, under such rules and regulations as may
be prescribed by the commander in chief.
7. No funds appropriated by the legislature for the maintenance of the
militia shall be drawn except upon the requisition of the paymaster-general.
He shall file with the adjutant-general an annual financial report showing
all receipts and disbursements.
[1909, ch. 165, § 15.]
Whenever any arsenal, armory or other
§ 2362. Armory commission.
quarters of the militia, camp ground or rifle range is owned or leased by the
state, the same shall be under the charge of the armory commission, which
shall consist of the governor, the adjutant-general and the commanding officer
of the regiment. From the time this act [chapter] takes effect a commission
574
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so constituted shall take charge of the erection and completion of all such
property, as may hereafter be authorized to be erected and of all such
property, the erection or completion of which is in progress at the time this
act takes effect under any general or special law, and as to such work as is
in progress, such commission is hereby invested with all the powers conferred
by law on any officers, boards or commissions heretofore charged with such
work or any part thereof. It shall keep in good repair the arsenals, armories,
quarters, camp grounds and rifle ranges in its charge, and all moneys appropriated heretofore or which may be appropriated hereafter for the erection
or repair of such buildings, grounds or ranges shall be expended by said
commission in the same manner as other moneys appropriated for military
purposes are authorized to be expended, except as herein otherwise provided.
Every such commission is hereby authorized to appoint, and at its pleasure
discharge, its own architects and inspectors.
When ordinary repairs not
excee ding one hundred dollars in cost are necessary, the officer in charge of
the building or grounds shall report to the adjutant-general what is required
to be done, submitting estimates from at least two responsible parties, and
the adjutant-general may authorize the officer to cause the repairs to be made,
designating the party who shall do the work. When repairs, the cost of which
will amount to over one hundred dollars, but not more than five hundred
dollars, are required, a full statement of the necessity thereof must be made
by the officer in charge to the adjutant-general, who shall cause estimates
of the cost thereof to be prepared by two or more parties, and then cause the
work to be done under a contract entered into by him for that purpose.
When repairs are to be made, the expenditures for which will exceed the
sum of five hundred dollars, the commission shall advertise for proposals,
bids shall be received and contracts regularly entered into. During and upon
completion of the work, the expenditure for which will exceed five hundred
dollars, it shall be inspected from time to time by an inspector selected by
the commission, and payment shall not be made until it appears by the
certificate of such inspector that such work has been properly performed
and according to the contract. Payment for repairs, the expenditure for
which does not exceed five hundred dollars, shall only be made upon a like
certificate of the officer in charge of the building or grounds where the
same were made. All bills for work done on any of the arsenals, armories,
quarters, camp grounds or rifle ranges of the state exceeding one hundred
dollars, must be verified by a certificate setting forth that the work has been
properly performed, and that the amount charged is reasonable and just.
Copies of all contracts and agreements made for the repair or alteration of
arsenals, armories, quarters, camp grounds or rifle ranges of the state shall be
immediately filed in the office of the adjutant-general. Whenever any real
property is taken for the purpose of erecting a state armory thereon, the
building on such property, or the old materials in the same, may be sold at
public or private sale, for the best price that can be obtained, and if the
property is taken by the state, the net sum realized therefrom shall be paid
into the state treasury, and if taken by a county, to the county treasurer of
such county, or it may be used for the improvement of the property taken
by the authorities authorized to erect such armory. When real property
shall be required for the purpose of a state camping ground, or for rifle
practice or other military purposes in connection with any state arsenal or
armory, which is deemed necessary by the armory commission, and such
armory commission is unable to agree with the owners for the purchase
thereof, title thereto shall be acquired by the attorney-general in the name
of the people of the state by condemnation, on the written application of the
armory commission. The cost of all real property so taken and damages and
expenses incurred by and awarded in any proceedings for the condemnation
of any such property, shall be paid by the state. The words " armory com57S
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mission " when used in this chapter shall be construed to refer to the commission provided for by this section.
[1909, ch. 165, § 16.]
§ 2363. Legal adviser of the commander in chief, etc. The attorney-general
of the state shall be the legal adviser of the governor, of the adjutant-general
and of the armory commission. [1909, ch. 165, § 17.]
§ 2364. Audit and payment of accounts. No officer of the militia shall
incur any expense whatsoever to be paid by the state, except such as are
authorized in this chapter, without first obtaining the authority of the governor.
In extreme emergencies, however, the commanding officer of any
organization or detachment of the active militia may make purchases of such
necessities as are absolutely required for the immediate use and care of his
command. A report of such action, containing a statement of the articles
purchased and the price thereof, must be made forthwith through the channel
to the adjutant-general.
The commander in chief of the state shall be the
auditor of all accounts for property purchased by the adjutant-general, and
the copies of the orders or contracts under which such purchases are made
shall be filed in the office of the paymaster-general.
All other military
accounts payable by the state shall be audited by the adjutant-general. Military accounts thus audited shall be paid by the paymaster-general of the
state from the proper appropriation made by the legislature, upon the warrant
of the auditor. [1909, ch. 1G5, § 18.]
The national guard of the
§ 2365. The national guard, how composed.
state shall consist of one brigadier-general, an adjutant-general's department,
a judge-advocate-general 's department, a pay department, a corps of
engineers, a hospital corps, the commissioned officers heretofore or hereafter
retired or rendered supernumerary, the organization now forming the national
guard at this date, and such others as may be organized hereafter and such
persons as are enlisted and commissioned therein. The governor shall have
power to alter, divide, annex, consolidate, disband or reorganize any organization or corps and create new organizations or corps when required by the
provisions of this chapter, and he shall have power to change the organization
of any organization or corps so as to conform to any organization, system of
drill or instruction now or hereafter adopted by the army of the United
States, or prescribed by the laws of the United States, for the government
of the militia, and for that purpose the number of officers and noncommissioned officers of any grade in any organization or corps may be increased
to the extent made necessary by the new positions thus created. The governor
shall have power to fix, from time to time, and to alter the maximum number
of enlisted men which shall form part of any organization, irrespective of
but not exceeding the maximum prescribed therefor in this chapter. The
governor shall have power, in case of war, insurrection, invasion or imminent
•danger thereof, to increase the maximum now established by law, and to
organize the same, with the proper officers, as the exigencies of the service
may require. [1909, ch. 165, § 19; R. C. 1905, § 1718; 1891, ch. 86, § 4; R. C.
1899, § 1359.]
Ah not including personal
X. D. 101. 120 N\

W.

staff officers of governor.

State ex

rel.

Poole

v.

Peake, 19

47.

§ 2365a. Commander-in-chief may discharge or consolidate, when. Whenever any troop, battery or company shall have less than the minimum number
of privates fixed for each organization, the commander-in-chief may at his
discretion discharge or consolidate such organizations, and all officers and
men honorably discharged under the provisions of this section shall be entitled
to receive a certificate of discharge, showing length of service, which time
shall be credited to them in case of re-entering the service.
[R. C. 1905,
§ 1731; 1891, ch. 86, § 14; R. C. 1895, § 1369.]
This was R. C. 1905.
1731. which was not expressly repealed bv the Military Code of
jS

See note immediately preceding section 2347.
There is no "troop " in the national guard as now composed.

1909.

See the following two

sections.
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The military units of the national guard shall be
§ 2366. Organization.
•omposed and organized as follows:
The minimum strength of a company shall be as follows;
Infantry
One captain.
One first lieutenant,
One second lieutenant,
One first sergeant,
One Q. M. sergeant,
Four sergeants,
Six corporals,
Two cooks,
Two musicians,
Forty-two privates.
Total enlisted (minimum), fifty-eight.
The minimum strength of a battalion shall be as follow!

—

One major,
One adjutant (first lieutenant),
One Q. M. and commissary (second lieutenant),
One sergeant major,
Four companies.
The minimum strength of a regiment shall be as follows:
One colonel,
One lieutenant-colonel,
One adjutant (captain),
One quartermaster (captain),
One commissary (captain),
One assistant inspector of small arms practice (captain),
One chaplain (captain),
One regimental surgeon (major),

Two

assistant surgeons (captains),

One sergeant major,
One Q. M. sergeant,
One commissary sergeant,

Two

color sergeants,

Band, twenty-eight enlisted

One
One

—

chief musician,
principal musician,

}ne drum major,
•'our

sergeants,

*ht corporals,

One

cook,
Twelve privates,

Three battalions.
Total enlisted (minimum), seven hundred thirty-two.

f1ono „*.
[1909, eh. 165,

R. C. 1899, §§ 1367.
20; R. C. 1905, §§ 1729, 1730; 1891, ch. 86, §§ 12, 13;
1368 ]
battery shall be as
of
a
strength
minimum
The
§ 2367. Field artillery.
follows
S

One

captain,
first lieutenants,
second lieutenants,
One first sergeant,
One Q. M. sergeant,
One stable sergeant,
Six sergeants,
Twelve corporals,
Three cooks,

Two
Two

37
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chief mechanic,

Four mechanics,

Two

musicians,

One hundred and two privates.
Total enlisted men (minimum), one hundred
§

thirty -three.

21; R. C. 1905, §§ 1725, 1726; 1891, ch. 86, §§

9,

[1909, ch. 165,

10; R. C. 1899, §§ 1364,

1365.]

The hospital corps shall consist of sergeants of the
§ 2368. Hospital corps.
sergeants, corporals, privates of the first class and privates, in such
number that there shall be enlisted not to exceed one sergeant of the first
class, four sergeants, five corporals, twenty privates of the first class, and
privates for each regiment of infantry; and for each separate battalion not
to exceed one sergeant of the first class, two sergeants and six privates, first
class, and privates; for each separate battery of field artillery, one corporal
first class,

and two

•

privates, first class,

and privates.

(1909. ch. 165, § 22.)

All officers shall be commissioned by the governor,
§ 23C9. Commlss ons.
but no one shall be commissioned unless the conditions set forth in the next
two sections have been complied with, and no oue shall be recognized as an
officer unless he shall have been duly commissioned and shall have taken the
oath of office.
The acceptance of a commission in the militia of this state
shall be deemed a resignation by the person accepting the same of all other
commissions held by him in such militia.
Nothing herein shall apply to or
affect the acceptance and holding of brevet commissions or appointments
as aides-de-camp to the governor.
ch.
[1909,
165, § 23; R. C. 1905, §§ 1720.
1749; 1891, ch. 86, §§ 6, 32; R. C. 1899, §§ 1361, 1387.]
§ 2370. Eligibility required to receive a comm ssion. Commissioned officers
must be citizens of the United States and of the age of twenty-one years
and upward. No person who has been expelled or dishonorably discharged
from any military organization of the state shall be commissioned unless he
has re-enlisted and subsequently served as provided in this chapter.
No
person shall be commissioned unless he shall possess the additional requirements herein prescribed for the particular office to which he is to be comA brigadier-general at the time of his appointment must be an
missioned.
officer in active service in the national guard of this state of the grade of
field officer, and for five successive years immediately preceding his appoint
ment he must have been in active service in said national guard as a commissioned officer.
A colonel of a regiment, at the time of his appointment,
must either be an officer in active service in the national guard of this state,
and for three successive years immediately preceding his appointment must
have been in active service in said national guard as a commissioned officer,
or. if not in active service at the time of his appointment, must have had prior
service of at least six years in the national guard of this state, or in thai-ray of the United States, or in both combined, as a commissioned office]-.
A lieutenant-colonel and major of the line, at the time of his appointment,
must either be an officer in active service, and for two successive years immediately preceding his appointment must have been in active service in the
national guard of this state, as a commissioned officer, or, if not in active
service at the time of appointment, must have had prior service of at least six
years in the national guard of this state, or in the army of the United States,
or in both combined, as a commissioned officer. Staff officers or officers below
the rank of brigadier-general, except medical officers and chaplains, must
have served one year immediatelv preceding their appointments In the
Staff officers of the brigadier-general, except
national guard of this state.
judge-advocates, surgeons and engineers, must be selected from the commissioned officers in active service in the national guard of this state, who.
for one year immediately preceding their appointments, have been in active
A judge-advocate
service in such national guard as commanding officers.
871
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must be a counsellor at law of the supreme court of this state of at least ten
years' standing if of the grade of lieutenant-colonel; of at least five years'
standing if of the grade of major.
Surgeons and assistant surgeons must bo
graduates of an incorporated school of medicine, and of at least fifteen years'
practice if of the grade of colonel; of at least ten years' practice if of the
grade of lieutenant-colonel; of at least five years' practice if of the grade of
major; of at least three years' practice if of the grade of captain; and of at
An engineer
least two years' practice if of the grade of first lieutenant.
officer of the national guard must have been educated as a military or civil
engineer.
A signal officer must have a knowledge of signaling, telegraphy,
topography and map making.
A chaplain must be a regularly ordained
minister of some religious denomination.
[1909, ch. 165, § 24.]
Before receiving a commission consequent upon an
§ 2371 Examination.
original appointment or election, or before being commissioned to a higher
grade as a result of promotion, every officer above the rank of first lieutenant must have passed a satisfactory examination before a board as to his
knowledge of military affairs, and general knowledge and physical and other
fitness for the service, and any one failing to pass such examination shall
not be eligible for an office in the militia of the state, or for promotion
Judge-advocates
for the period of one year from the date of such failure.
and medical officers shall be examined as to their general and professional
knowledge and fitness for the service only. The following are exempt from
examination: General officers, chaplains and those enlisted men who may
be commissioned by brevet, and upon the completion of tweuty-five years of
good and faithful service as hereinafter provided. First and second lieutenants shall be examined by the judge-advocate-geueral. [1909, ch. 165, § 25.]
Boards of examination under the preceding
§ 2372. Examining board.
section shall be appointed by the governor or caused by him to be appointed
Such boards shall consist
for the national guard by the commanding officer.
of not less than four officers, one of whom shall be a medical oiiicer, who shall
in
the
physical
examination
of
take part only
the officer, and such boards
shall have the same power to take evidence and administer oaths and compel
witnesses to attend and testify and produce books and papers, and punish
their failure to do so, as is possessed by a general court-martial.
[1909,
(•h.

165, § 26.]

officers.
The adjutant-general shall have personal charge
the state capitol, and shall be appointed by the commander
from the commissioned officers of the national guard of this state, and
such adjutant-general shall have been a commissioned officer of the field or
line in active service in the guard of this state for a period of at least three
years immediately preceding his appointment, and such appointee shall be
the officer highest in rank who will accept such appointment, and the judgeadvocate arid paymaster-general shall be appointed from the commissioned
officers of the national guard of this state, each of whom shall have been a
commissioned officer in the national guard of this state for a period or at least
three years immediately preceding such appointment; provided, that on the
expiration of the term of office of the adjutant-general he shall not be.

§ 2373. Elected

of his

office at

in chief

Colonels
eligible for reappointment, but shall be placed on the retired list.
of battalions shall be appointed according to seniority, and capmembers
batteries
or
companies
shall
by
be elected
tains and lieutenants of
of these organizations who shall have performed during the period of not
more than twelve months immediately preceding the election (if such organization has been in existence for such period), at least sixty per cent of the
duty required of them provided, that if an organization shall not have been
in the service for a period of twelve mbnths immediately preceding the date
of election, then those voting shall be required to have performed sixty per
cent of duty for the time organized. 11909, ch. 165, § 27.]

and majors

;
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The brigadier-general shall be appointed by
§ 2374. Appointed officers.
the governor according to seniority
The officers on the staff of the brigadiergeneral, the field officers of the line, officers of the signal corps, the extra
officers allowed to regiments and battalions for staff duty, surgeons and assistant surgeons of regiments, assistant surgeons of separate batteries or companies and chaplains shall be appointed by the governor upon the recommendation of their immediate commanding officers.
In case of original appointments from civil life the selection shall be made by the governor upon the
recommendation of their immediate commanding

officers. [1909, ch. 165, § 28.]
The adjutant-general shall issue orders for the elec§ 2375. Elections.
tion of all elective officers and shall detail an officer to preside thereat who
shall give or cause to be given at least five days' notice to all the qualified
voters when and where and for what office the election is to take place. Such
notice shall be served on the persons entitled to vote at such election in the
same manner as warnings for duty are given. The person or persons serving
such notice shall make returns of the persons notified and of the manner
The return, if made by a commissioned officer, shall be authenof service.

ticated by his certificate on honor; if by a noncommissioned officer, by the
The oath may be administered
oath of the person making such service.
by any person authorized to take the acknowledgment of deeds or by any
commissioned officer, and such return shall be presented to the officer directed
to preside at such election before the polls for such election shall be opened.
The commanding officer of the organization in which such election is held
shall, before the polls are opened, present to the officer directed to preside,
a list of the persons qualified to vote thereat and. a list of persons disqualified,
with a statement of the facts constituting such disqualification. At the time
fixed for the election, the officer ordered to preside thereat, or, in his absence,
an officer authorized by him to act for him, or in the absence of such an
officer, the commissioned officer highest in rank of those present, shall

announce the purpose in hand and open the polls. If it shall happen at any
election that legal notice has not been given to all the persons entitled to
vote thereat, the presiding officer shall adjourn the meeting and cause such
notice to be given but the presence of a person entitled to vote at any election shall be deemed a waiver of his right to take exception to the want of
If any person offering to vote at any election shall
legal notice to him.
be challenged as unqualified by any person entitled to vote thereat, the
;

presiding officer shall declare to the person so challenged the qualifications
of an elector, and if he shall state himself duly qualified, and the challenge
oath
shall not be withdrawn, the presiding officer shall examine him under
As soon as all the
and determine as to his qualifications as such elector.
from tho
electors have cast their votes, or at the expiration of one hour
opening of the polls, the presiding officer shall declare the polls closed, and
the election.
at once publicly canvass the votes and declare the result of
shall be
A majoritv of the votes of all persons present voting at an election
The presiding officer shall forthwith make return
necessary "to a choice.
If a person elected at any such election
thereof to the adjutant-general.
election, signify his
shall not, within ten days after being notified of his
he shall be considered as declining the
adjutant-general,
acceptance to the
new election be held; provided,
office to which he has been chosen, and a
secure a majority
that in the event of an election, on the first ballot, failing to
of any one candidate, then
favor
in
vote,
to
entitled
and
of those present
with the taking of further
the presiding officer is empowered to proceed
reasonable expecballots whenever, in the judgment of said officer, there is a
be no choice, the presidthere
Should
obtained.
being
majority
of
a
tation
date, and at that meeting
ing officer shall adjourn the meeting to a reasonable
meeting shall result
open the polls for another election, and if such second
vacancy
the governor shall be notified and may then fill the
in

no choice,
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The presiding officer
Buch manner as is provided

shall forward the proceedings of an
election in
in the regulations issued under this
chapter.
[1909, ch. 165, § 29.]
Every person thinking himself aggrieved
§ 2376. Appeal from election.
by the proceedings at an election may appeal to the governor, by tiling at
the time of an election with the presiding officer thereat notice of such intended
appeal and forwarding a full statement of the grounds of such appeal within
ten days from the date on which the election took place.
The governor
may direct upon such appeal, an officer to take testimony in the case and to
report his findings, and such officer shall have the same power to take evidence,
administet oaths, issue subpoenas and compel witnesses to attend and testify
and produce books and papers, and punish their failure to do so, as is
possessed by a general court-martial.
[1909, ch. 165, § 30; R. C. 1905, § 1745;
1891, ch. 86, § 28; R. C. 1899, § 1383.]
Every officer duly commissioned shall within teu
§ 23/7. Oath of office.
days after his commission is tendered to him, or within ten days after he
shall have been notified personally or by mail that the same is held in readiness for him by a superior officer, take and subscribe the constitutional oath
of office. Such oath shall be taken and subscribed before an officer authorized by law to administer an oath, or some general or field officer, or an
officer who shall hold the assimilated grade of a field officer, who has taken
the oath himself and who is hereby authorized to administer the same. In ease
of negleet or refusal to take and subscribe such oath within the time mentioned, such commission shall be cancelled by the governor, and a new
appointment shall be made or a new election shall be ordered to fill thf
vacancy.
[1909, ch. 165, § 31; R. C. 1905, § 1749; 1891, ch. 86, § 32; R. O.
1899, § 1387.]
2378.
Supernumerary
officers.
Commissioned officers who shall be ren§
dered surplus by reduction or disbandment of organization or in any manner
provided by this chapter now or hereafter, shall be withdrawn from active
service and placed upon the supernumerary list.
The governor may, upon
the recommendation of the commanding officer of the national guard, detail
supernumerary officers for active duty, in which case they shall rank in their
grade from the date of such detail, and he may relieve them from such duty
and return them to the supernumerary list at his discretion.
[1909.
ch. 165, § 32.]
A commissioned officer tendering his resignation,
§ 2379. Resignations.
if the governor accept it, shall receive an honorable discharge; provided, he
shall not be under arrest or returned to a military court for any deficiency
or delinquency; and provided, further, that he be not indebted to the state
in any manner, and that all his accounts for money or for public property
he correct. In computing the time served, service as an enlisted man shall be
If the governor
allowed, and the service is not required to be continuous.
accept the resignation of an officer who at the time shall be under arrest,
under charges or returned to a military court for any offense, delinquency
or deficiency such officer shall then cease to be an officer of the militia, and
shall receive a discharge in such form as the governor shall direct, nor shall
he be again eligible to receive a commission, unless he first re-enlist, as provided in this chapter in the case of enlisted men dishonorably discharged,
and until he shall have performed at least sixty per cent of duty in each year
under such enlistment for two successive years. [1909, ch. 165, § 33.]
Any officer of the active militia who
§ 2380. Retirement and discharge.
has reached the age of sixty-four years shall be placed upon the retired list
by the governor. Any commissioned officer who shall' have served for the
continuous period of eight years in the military service of the state as a
commissioned officer, may, at his own request, be placed upon the retired
list with an advance in grade, and withdrawn from active service and com
581
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Any commissioned officer who has become or shall
hereafter become disabled, and incapable of performing the duties of his
be withdrawn from active service and command and placed upon
the retired list.
Any commissioned officer who has become or who shall
hereafter become unfit or incompetent, and thereby incapable of performing
the duties of his office, shall be placed upon the retired list upon the recommendation of his commanding officer or the recommendation of an inspecting
officer.
Such retirement shall be by the order of the governor, and shall
be subject to the provisions of this chapter.
Before making such order, a
board of not less than five commissioned officers, one of whom shall be a
surgeon, shall be appointed, whose duty it shall be to determine the facts
as to the nature and cause of the incapacity of such officer as appears disabled, or unfit, or incompetent from any cause to perform military service,
and whose case shall be referred to it. No officer whose grade or promotion
would be affected by the decision of such board, in any case that may come
before it. shall participate in the examination or decision of -the board in
Hiich case.
Such board is hereby invested with the powers of courts of
inquiry and courts-martial, and whenever it finds an officer incapacitated for
actual service shall report such fact to the governor, stating cause of incapacity, whether from disability, unfitness or incompetency, and if he approves
such finding, such officer shall be placed upon the retired list as provided in
this artiele.
The members of the board shall, before entering upon the discharge of their duties, be sworn to an honest and impartial performance of
their duties as members of such board.
No officer shall be placed upon the
retired list by the action of such board without having had a full and fair
It shall
hearing before the board if upon due notice he shall demand it.
not be necessary to refer any case for the action of the board arising under
this section unless the officer designated to be placed upon the retired list
shall, within twenty days after being notified that he will be so retired, serve
on the adjutant-general a notice in writing that he demands a hearing and
Boards for the national guard shall be
examination before such board.
appointed by the governor. Vacancies created by the operation of this section
[1909, eh. 165, § 34:
shall be filled in the same manner as other vacancies.
R. C. 1905, § 1751 1891, eh. 86, § 34; R. C. 1899, § 1389.1
§ 2380a. Reared officers subject to orders of commander in chief only.
The officers on the retired list shall only be subject to detail for duty by orders
from the commander in chief, and he shall cause to be issued such orders as
he may deem necessary detailing them for duty upon boards of officers for
military purposes, courts-martial, and courts of inquiry, and for such other
"When, however, officers
military duties as in his judgment may be advisable.
on the revired list are detailed for active duty, other than upon boards of
officers, courts-martial, and courts of inquiry, they shall only be entitled to
the rank which properly belongs to the office the duties of which they are
When the duty ends, or the detail- is canceled, the
detailed to perform.
officer shall again return to the retired list, with his former retired rank.
roster of all officers on the retired list shall be kept in the adjutant[R. C. 1905, § 1797; 1905, ch. 135. § 4.]
general's office.
This was R. C. 1905. $ 1707, which was not expressly repealed by the Military Code cf
the governor.

office, shall

.

;

A

1909.

See note immediately preceding section 2347.

The governor may, when§ 2381. Examination and discharge of officer.
ever he may deem that the good of the service requires it, order any commissioned officer before a board of examination, to consist of not more than
five nor less than throe general or field officers, which is hereby invested with
Ihe powers of eourts of inquiry and .courts-martial, and such boards shall
examine into the moral character, capacity and general fitness for the service
of such commissioned officer, and record and return the testimony taken and
If the findings of such board be unfavorable
a record of its proceedings.
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to such officer and be approved by the governor, he shall be placed on the
retired list.
No officer whose grade or promotion would in any way he
affected by the decision of the board, in any case that may come before it,
shall participate in the examination or decision of the board in such case.
Failure to appear when ordered before a board constituted under this section
shall be sufficient ground for a finding by such board that the officer ordered
to appear be retired.
[1909, ch. 165, § 35.]
commissioned officer can§ 2382. Commissioned officer, how removed.
not be removed from office without his consent, except by the sentence of a
general court-martial, or as provided in this chapter.
[1909, ch. 165, § 36;
R. C. 1905, § 1720; 1891, ch. 86, § 6; R. C. 1899. § 1361.]
The
§ 2382a. Bank determined by date of election or appointment.
respective rank of all officers shall be determined by the date of their election or appointment and the length of time of service in the North Dakota
national guard as a commissioned officer of such rank provided, that in case
of re-election or reappointment his rank shall be determined by the date of
the first commission.
[R. C. 1905, § 1746; 1891, ch. 86, § 29; R. C. 1899,
§ 1384.1
This was R. C. 1905. | 1746, which was not expressly repealed by the Military Code of

A

;

1909.

See note immediately preceding section 2347.

Any man who is a citizen of the United States or
§ 2383. Enlistments.
has declared his intention to become a citizen, if more than eighteen and less
than forty-five years of age, able-bodied, free from disease, of good character
and temperate habits, may be originally enlisted in the national guard of
this state, under the restrictions of this article [chapter], for a term of not
less than three years; except that men may be enlisted as musicians if more
than sixteen years of age.
No minor shall be enlisted without the written
consent of the parent or guardian.
A man who has been expelled or dishonorably discharged from any military organization of the state or United
States shall not be eligible for enlistment or re-enlistment unless he produces the written consent to such enlistment of the commanding officer of
the organization from which he was expelled or dishonorably discharged and
of the commanding officer who approved such expulsion or issued such dishonorable discharge. Men who have been discharged by reason of disbandraent may be enlisted and shall then receive credit for the period served at
A man discharged for physical disability
the time of such disbandment.
shall, if such disability cease, and he again enlists, or a man discharged upon
enlists,
receive credit for the period served
shall,
if
again
he
his own request
Bandmasters, drum majors, chief trumpeters,
prior to such discharge.
member of the hospital corps and musicians may be enlisted as such. [1909,
ch. 165. 37; R. C. 1905, § 1732; 1891, ch. 86, § 15; R. C. 1899, § 1370.]
§ 2384. Re-enlistments. Any man who has served the period of his orig[1909,
inal enlistment may be re-enlisted for a term of one year or more.
«h. 165. § 38; R. C. 1905. § 1732; 1891, ch. 86, § 15; R. C. 1899, § 1370.1
§ 2385. Enlistment papers. Every person who enlists or re-enlists shall
sign and make oath to an enlistment paper which Bhall contain an oath of
allegiance to the state and the United States and be in such form as may
he prescribed in the regulations issued under this chapter. Such oath shall
he taken and subscribed before a field officer, or the commanding officer of a
signal corps, battery or company, who are hereby authorized to administer
such oath but no enlistment shall be valid until it be approved by the commanding officer of the organization to which the signal corps, battery or company is attached or of which it forms a part. A person making a false oath
as to any statement contained in such enlistment paper shall, upon conviction,
he deemed guilty of perjury. [1909, ch. 165, § 39; R. C. 1905, § 1750; 1891,
<-h. 86. § 33: R. O. 1899, § 1388.]
Enlisted men may be transferred upon their own
§ 2386. Transfers.
application in the same regiment or battalion not part of a regiment, from
;
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one company to another, by the commanding officer of such regiment or battalion; from one regiment or battalion not part of a regiment, signal corps,
battery or separate company, to another in the same brigade, by the commanding officer of the brigade. Noncommissioned officers must be returned
to the ranks before they can be transferred.
[1909, ch. 165, § 40-, B. C.
1905, § 1734; 1891, ch. 86, § 17; R. C. 1899, § 1372.]
Commanding officers of regiments and
§ 2387. Noncommissioned officers.
of battalions not part of regiments shall appoint and warrant the noncommissioned staff officers of their respective regiments or battalions, and they
shall in their discretion, warrant the noncommissioned officers of the batteries
and companies of their respective regiments and battalions from the members thereof, upon the written nomination of the commanding officers of the
batteries and companies respectively.
In batteries and companies not part
of a regiment or battalion and in signal corps, the noncommissioned officers
shall be warranted by the commanding officer of the brigade, in his discretion,
from the members thereof, upon the written nomination of the commanding
officer of the battery, company or signal corps.
To be eligible for appointment as sergeant, first class, of the hospital corps, a candidate must be a registered pharmacist.
sergeant of the hospital corps must be appointed from
the hospital corps.
The officer warranting a noncommissioned officer shall
have power to reduce to the ranks, for good and sufficient reasons, the noncommissioned officers named in this section, but such as were enlisted as noncommissioned officers shall be discharged.
Noncommissioned officers who
shall be dropped vacate their positions.
[1909, ch. 165, § 41.1
An enlisted man who shall remove his
§ 2388. Dropping from the rolls.
residence to such distance from the armory of his organization as to render
it impracticable for him to perform his duties properly, or who, after due
diligence, cannot be found, or who shall be expelled from his organization
in accordance with by-laws lawfully adopted, may be dropped from the rolls
of his company, battery or signal corps by order of the commanding officer
of the brigade, regiment or battalion not part of a regiment.
[1909, ch. 165,
§ 42; R. C. 1905, § 1734; 1891, ch. 86, § 17 R. C. 1899, § 1372.]
§ 2388a. Officers and men may be transferred or discharged, when. Officers
and men removing from one location to another in the state may be transferred from one organization to another on application to the adjutant-general,
approved by their respective commanding officers. Any member of the guard
moving permanently out of the state or the vicinity of the station of the
organization to which he belongs, may be discharged and a certificate of
'service furnished upon his own application, but any member of the national
guard who moves away from the vicinity of his company or other permanent
headquarters, or absents himself from all duty for six months, shall unless

A

;

proper explanation

is

accepted by his immediate commanding

officer,

be

[R. C.
dropped from the rolls without discharge or certificate of service.
1905, § 1734; 1891, ch. 86. § 17; R. C. 1899, § 1372.]
Tli is was R. C. 1905. $ 1734, which was not expressly repealed by the Military Code of
190!).

Sep

not**

immediately precvliner section 2347.

Taking np from dropped. An enlisted man dropped by reason
of removal may be taken up at any time within three years after such removal, in his former or any other organization, obtaining in the latter case
first the written permission of his former commanding officer approved by
the officer upon whose order he was dropped. An enlisted man dropped for
removal may be taken up at any time after three years after such removal,
upon his own application, approved by the officer upon whose order he was
dropped, or his successor, after passing a physical examination. The taking
up shall be done under the orders of any officer who is authorized to order
the dropping of men, and men thus taken up shall receive credit for the
time served before having been dropped. [1909, ch. 165, § 43.]
§ 2389.
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The governor may appoint

enlisted men and commission them, without examination, second lieutenants by brevet, upon the
recommendation of their respective commanding officers, and place them
upon the retired list at the same time, provided they have well and faithfullv served the state in the national guard for a period of twenty-five years.
[1909. eh. 165, § 44.]
§ 2391. Discharges. An enlisted man who has not returned all the public
property for which he is responsible shall, under no circumstances, receive
a full and honorable discharge.
discharge, or an honorable discharge, at
the discretion of the officer discharging him, shall be granted to the follow-

§ 2390. Retirement.

A

ing: A noncommissioned staff officer or a noncommissioned officer, who, had
he not been enlisted as such, would be reduced to the ranks an enlisted
man at his own request, provided he assign sufficient and valid reason for
such request; an enlisted man who by reason of disability is no longer able
to perform his military duties properly an enlisted man who by the reduction of his regiment or battalion has become surplus, or whose signal corps,
battery or company shall be disbanded, provided he is not entitled at the
time to a full and honorable discharge; an enlisted man who has served the
time for which he enlisted or re-enlisted and is not entitled to a full and
honorable discharge. A full and honorable discharge shall be granted to
the following: An enlisted man who shall have performed in each year at
least sixty per cent of the duty of his signal corps, battery company, company or battalion not part of a regiment, or regiment has been required
by law and orders to perform during the term of his enlistment or re-enlistment, or during his total service in ease the same has been extended beyond
the term for which he enlisted. An enlisted man who fails to perform sixty
per cent of duty during any year of his service may continue in service at
the option of his commanding officer and make up such deficiency. An enlisted man who continues in service after the expiration of his term of enlistment or re-enlistment shall, in case he desires a discharge, give fifteen days*
notice of application therefor to the officer authorized to grant the same,
and such officer may, in his discretion, grant such discharge forthwith or
hold the same until the expiration of said fifteen days. An enlisted man
Dishonshall be held for service until his discharge is granted and issued.
orable discharges shall be given to the following: An enlisted man whose
immediate commander applies to have him discharged for the good of the
service, after giving him ten days' notice of such application and an opportunity to be heard in defense of his conduct. The discharges mentioned
above shall be granted to the commanding officer of the regiment or battalion
not part of a regiment in case of signal corps, separate batteries and separate
companies, by the commanding officer of the brigade to which they are
attached. Enlisted men may be dishonorably discharged pursuant to the
sentence of a general court-martial.
[1909, ch. 165, § 45.]
§ 2392. War service. For all purposes under this act, officers and enlisted
men- of the active militia who entered the United States sen-ice in the
Spanish-American war, or other war, shall, on re-entering the active militia,
be entitled to credit for time served in the forces of the United States in
that war, as if this service had been rendered in the active militia.
[1909,
ch. 165, § 46.]
§ 2393. Responsibility for efficiency. The officer commanding the national
guard may cause those under his command to perform any military duty and
shall be responsible to the governor for the general efficiency of the national
guard and for the drill, instruction, small anns and artillery practice, movements, operations and care of the troops. Commanding officers of organizations shall be responsible to their immediate commanders for the equipment, drill, instruction, movements and efficiency of their respective commands. All commissioned officers and enlisted men shall be responsible to
;

;
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their immediate commanding officers for prompt and unhesitating obedience,
proper drill and the preservation and proper use of the property of the state
or organization in their possession.
[1909, ch. 165, § 47.
§ 2394. Drills and parades. Officers and enlisted men of each battery and
company shall assemble for and undergo drill and instruction at company,
battalion or regimental armories, or battery armories or rendezvous, or for
target practice not less than twenty-four times during each calendar year
preceding the annual allotment of funds under section 1661, revised statutes
of the United States, as amended. During the same period there shall be at
least one inspection of each battery and company by an officer of the national
guard, or by an officer of the regular army of the United States, at such
time as the governor may direct. In addition to such drill and parades, the
commanding officer of any organization may require the officers and enlisted
men of his command to meet for parade, drill or instruction at such times
and places as he may appoint. [1909, ch. 165, § 48.]
Every battery or company not es§ 2395. Practice marches required.
pecially excused by the governor will be required to participate for at least
five consecutive days annually in practice marches or camps of instruction,
under such regulations as the governor may prescribe, and under such instructors as he may appoint.
[1909, ch. 165, § 49.]
§ 2396. Small arms practice. To encourage marksmanship, the adjutantgeneral is authorized to offer annually a state decoration to those who shall
excel in small arms practice; a brigade prize, not exceeding one hundred
dollars in value for competition among the organizations of a brigade, armed
with rifle or carbine a state prize and three prizes of the value of one hundred dollars, seventy-five dollars and fifty dollars respectively, to be awarded
to the three companies having the highest general figure of merit. The adjutant-general may also, in his discretion, provide suitable decorations and
prizes for proficiency in practice with light and heavy guns. All such prizes
to be competed for under regulations prescribed by the adjutant-general.
[1909, ch. 165, § 50; R. C. 1905. § 1758; 1891, ch. 86, § 40; R. C. 1899, § 1396.]
§ 2397. Conduct of commanding officer in aid of civil authorities. In case
of any breach of the peace, tumult, riot or resistance to process of this state,
or imminent danger thereof, a sheriff of a county, or mayor of a city, may
call for aid upon the commanding officer of the national guard stationed
therein or adjacent thereto. Such eall shall be in writing. The commanding
officer upon whom the call is made shall order out, in aid of the civil authorities, the military force or any part thereof under his command, and shall
immediately report what he has done and all the circumstances of the ease
If it
to the governor and the commanding officer of the national guard.
appears to the governor that the power of the county is not sufficient to
enable the sheriff to preserve the peace and protect the lives and property
of the peaceful residents of this county, or to overcome the resistance to
process of this state, the governor must, on the application of the sheriff,
order out such military force from any other county or counties as is necessary. When an armed force is called out for the purpose of suppressing an
unlawful or riotous assembly, it must obey the orders in relation thereto of
the civil officer calling it out and render the required aid. The orders of
the civil officer may extend to a direction of the general specific object to
be accomplished and the duration of service by the active militia, but the
tactical direction of the troops, the kind and extent of force to be used and
the particular means to be employed to accomplish the object specified by the
civil authorities are left solely to the officers of the active militia.
[1909,
eh. 165. § 51
R. C. 1905, §§ 1761, 1762; 1891, ch. 86, §§ 43, 44; R. C. 1899,
;

:

*

§§ 1399, 1400.]
Terms " actual service " and " active service " in earlier provisions meant service in
time ut war or publi.- danger. State ex rel. Poole v. Peake, 28 N. D. 457, 40 L.RA.(N5.)
354, 135 N. YV. 197.
r.sc
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Civil liability of military and naval officers for acts done under color of military authority. 42 Am. Dec. 54.
Liability of commanding officer for nets done by militia. 66 Am. Dee. 366.

§ 2398. Case of insurrection or invasion. In case of insurrection or invasion or imminent danger thereof within the limits of any command, the
senior commanding officer of such command shall order out for the defense
of the state the forces under his command, or any part thereof, and immediately report his action and the circumstances of the case to the governor
and the commanding officer of the national guard. [1909. ch. 365, § 52.]
Orders for duty may be oral or written.
§ 2399. Warning for duty.
Officers and enlisted men may be warned for duty as follows:
Either by
stating the substance of the order, or reading the order to the person warned,
or by delivering a copy of such order to such person or by leaving a copy of
such order at the last known place of abode or business of such person with
some one of suitable age and discretion, or by sending a copy of such order
or a notice containing the substance thereof to such person by mail, directed
to him at his last known place of abode or business, or to the post office
nearest thereto. Such warning may be given by any officer or noncommissioned officer. The officer or noncommissioned officer giving such warning
shall make a return thereof containing the names of the persons warned,
and the time, place and manner of warning. Such return shall be verified

by oath, which may be administered by any commanding

officer;

such verified

return shall be as good evidence, on the trial of any person returned as a
delinquent, of the facts therein stated, as if such officer or noncommissioned
officer had testified to the same before the delinquency court on such trial.
Every commanding officer shall make the like return on honor and with like
effect, of every delinquency and neglect of duty of his officers and noncommissioned officers, and also of every enlisted man who shall refuse or neglect
to perform such military duty as may be required.
[1909, ch. 165, § 53;
R. C. 1905, § 1759; 1891, ch. 86, § 41; R. C. 1899, § 1397.]
§ 2400. Excuses from duty. The officer ordering any military duty shall
have the power to excuse any officer or enlisted man for absence therefrom
upon good and sufficient grounds. [1909, ch. 1C5, § 54; R. C. 1905, § 17G0;
1891. ch. 86. § 42; R. C. 1899. § 1398.]
The system of discipline and exercise of
§ 2401. Discipline and exercise.
the national guard of this state shall conform generally to that of the army
of the United States as it is now or may hereafter be prescribed by the
president, and to the provisions of the laws of the United States, except as
otherwise provided in this chapter. [1909, ch. 165, § 55; R. C. 1905, § 1752;
1891, ch. 86, § 35; R. C. 1899,

§ 1390.]
Articles of War of United States do not govern militia of national guard in timos of
Stnte ex rel. Poole v. Penke, 22 N. D. 4.17, 40 L.R.A.(N.S.) 354. 135 N. \V. 107.
peace.

§ 2402. Military courts.

The military courts of

2.

General courts-martial.
Garrison courts-martial.

3.

The summary

4.

Courts of inquiry.
Delinquency courts, which are of two kinds:

1.

this state shall be:

court.

(1) For officers; (2) for
enlisted men.
The constitution and jurisdiction of courts-martial, the form and manner
in which the proceedings of military courts shall be conducted and recorded
and the forms of oath and affirmations taken in the administration of military
law by such courts, the limits of punishment and the proceedings in revision
shall be governed by the articles of war and the law and procedure of the
[1909,
courts-martial of the United States, except as hereinafter provided.
ch. 165, § 56; R. C. 1905, § 1764; 1891, ch. 86, § 46; R. C. 1899, § 1402 ]
Enforcement of discipline in oTpranir-ed militia by fine and imprisonment, imposed by
court-martial, was not exercised until enactment of Military Code. State ex rel. Poole v.
Peake, 22 N. D. 457, 40 L.R.A.(N.S.) 354, 135 N. W. 197.
5.
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Martial law, distinction between and military law. 92 Am. Dec. 181.
Martial law, other thun in time of war. 98 Am. St Rep. 772.
Right to convict for offense against both military and civil authorities.

31

LA-A.

(N.S.) 710.

§ 2403. Indemnity for action of military courts. No action or proceeding
shall be prosecuted or maintained against a member of a military court or
officer or person acting under its authority or reviewing its proceedings on
account of the approval or imposition or execution of any sentence, or the
imposition or collection of a line or penalty, or the execution of any warrant, writ, executions, process or mandate of a military court.
[1909, ch. 165,
§ 57; R. C. 1905, § 1772; 1891, ch. 86, § 54; R. C. 1899, § 1410.]
Army and navy, civil liabilitv of military and naval officers for acts done under color
of military authority. 42. Am. Dec. 54.

The jurisdiction of the courts and
§ 2404. Presumption of jurisdiction.
boards established by this chapter shall be presumed and the burden of
proof shall rest on any person seeking to oust such courts or boards of jurisdiction in any action or proceeding.
[1909, ch. 165, § 58.]
All fines imposed by sentence of the aforenamed courts
§ 2405. Fines.
shall be collected by the presiding officer and remitted without delay to
the adjutant-general, who will remit them to the state auditor on the last
days of February, April, June, August, October and December of each year,
with a statement of the source from which collected. All sums thus collected
as fines shall be credited to the general fund for maintenance of the militia
and expended as authorized therefor; provided, further, that such portion
of the sentence imposed by the aforenamed courts as prescribes confinement
shall be executed in such county jails as the reviewing authority may direct,
and the expenses of such confinement shall be borne by the commonwealth.
commitment in writing shall be executed by the presiding officer of the
court to the sheriff or jailer where temporary restraint is deemed necessary, but where the confinement is the result of the confirmed action of the
reviewing authority an official copy of the order publishing the sentence of
the court shall be furnished the sheriff or jailer. The presiding officer is
empowered to accept a bond for the delivery of the accused upon demand
after the final action of the court, and pending the action of the reviewing
authority, when his jurisdiction terminates. This bond will not be accepted
in capital cases, nor for a less sum than twice the amount involved; provided, further, that the sentence of any courts-martial shall not, in time of
peace, exceed that prescribed by the president for like offenses and that
these substitutes obtain: two days' confinement for one dollar forfeiture or
the reverse. [1909, ch. 165, § 59; R. C. 1905, § 1765; 1891, ch. 86, § 47; R. C.
1899, § 1403.]
Number to constitute. The
§ 2406. Courts martial, governor institutes.
governor is empowered to institute general courts-martial, garrison courtsmartial, summary courts-martial, courts of inquiry and delinquent courts, and
to review the proceedings of each of these courts.
general court-martial
shall consist of not less than three nor more than seven commissioned officers
and a judge advocate. The garrison court-martial shall consist of not less
than one nor more than three commissioned officers and a judge advocate.
The summary court-martial shall consist of one commissioned officer. Courts
of inquiry may be instituted by the commander-in-chief of not more than
three commissioned officers, whose duties will be defined with the order
convening such court. Delinquent courts shall consist of not more than three
nor less than one commissioned officer.
[1909, ch. 165, § 60; R. C. 1905,
§ 1764: 1891, ch. 86, § 46; R. C. 1899, § 1402.]
All organizations shall be provided by the state
§ 2407. Organizations.

A

A

with such arms, equipments, colors, camp and garrison equipage, books of
instruction and of record, and other supplies as may be necessary for the
proper performance of the duty required of them by this chapter; and each
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organization shall keep such property in proper repair and in good condition.

[1909, ch. 165, § 61.]

Every commissioned officer shall provide
§ 2408. Commissioned officers.
himself with the arms, uniforms and equipments prescribed and approved
by the governor. [1909, ch. 165, § 62.]
Every enlisted man who enters the service of the
§ 2409. Enlisted men.
state for three years shall be furnished by the state with a service uniform
corresponding in make and general appearance to the service uniform of the
United States army. [1909, ch. 165, § 63.]
§ 2410. Responsibility for public property. Every officer and enlisted man
to whom public property of the state has been issued shall be personally
responsible to the state for such property, and no one shall be relieved from
such responsibility, except it be shown to the satisfaction of the governor
that the loss or destruction of such property was unavoidable and in no way
the fault of the person responsible for the same; in all other cases the value
of the property lost or destroyed shall be charged against the person at fault
or to the organization to which it had been issued, and such* person or organization, if not relieved from such charge by the governor, shall pay the value
of such property to the adjutant-general within two years after such loss or
destruction. The value of lost or destroyed property and the person or organization to be charged therewith shall be determined by a board to consist
of an inspector on the staff of the commanding officer of the national guard
and the commanding officer t)f the organization in which such property is
lost.
In case of disagreement, such value shall be fixed by the commanding
officer of the national guard.
[1909, ch. 165, § 64.]
§ 2411. Purchase of uniforms and equipments. All uniforms and equipments used by the national guard of this state shall be procured by the adjutant-general from the United States government, or other source, and shall
conform to those in use by the regular army of the United States. [1909,
ch. 165, § 65.]

The governor, adjutant§ 2412. Board of armory supervisors created.
general and colonel commanding the regiment are hereby constituted a board
of armory supervisors, whose duty it shall be to approve the selection of all
armory sites and the purchase of buildings thereon; to approve the plans
and specifications for the erection of all armories, and to audit and approve
all bills, claims and accounts in connection with the construction or purchase
of all armories before such bills, claims and accounts shall be paid, and to
perform such other duties as the provisions of this act require. [1909, ch. 165,
R. C. 1905, § 1789; 1903, ch. 48, §§ 1, 2.]
§ 66; 1907, ch. 174, § 1
Section 71 of the Military Code, Laws 1909, ch. 165, ex press! v repeals "sections 1789,
;

1790. 1791, 1792 and 1793 of the Revised Codes of 1905." The same sections had already
been expressly repealed in Laws 1907, ch. 174, $ 6, which chapter, though nowhere expressly repeafed in the Military Code of 1909. \» evidently superseded in toto by the foregoing seetion 2412 and the following seet'ions 2413-2416 inclusive.
But sections 2 and 4 of Laws 1907. ch. 174. above cited, seem to have been treated aa
still in force for purposes* of amendment.
See veto in LawB 1911, ch. 325, p. 518.

To every company, battery or regimental band
§ 2413. Appropriation.
of the North Dakota national guard who shall have first deposited with the
state treasurer the sum of two thousand dollars as an evidence of good
faith, and shall have conveyed to the state of North Dakota by a good and
sufficient deed of warranty the title to a site for an armory, which site shall
have first been approved by the board of armory supervisors, or shall have
conveyed to the state an armory site with armory buildings thereon, such
buildings to be of the value of not less than seven thousand dollars, and to
be first approved by the boaTd of armory supervisors, there is hereby appropriated the sum of five thousand dollars provided, that only one such appropriation shall be made for armory purpose in any one city or town; and
provided, further, that no more than thirteen state military organizations
shall receive the benefit of this act; and provided, further, that no more than
:
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three state military organizations shall receive appropriations in the amount
specified in the year A. D. 1908, and two in each year thereafter, until the
thirteen state military organizations shall each have received an appropriation of five thousand dollars; and provided, further, that the board of
armory supervisors shall designate which state military organizations shall
receive aid in any one year and in determining which shall receive aid first,
they shall take into consideration the proficiency of the military organization
asking for aid and its needs; and provided, further, there is hereby appropriated out of the state treasury in the year A. D. 1908 the sum of fifteen
thousand dollars, and the sum of ten thousand dollars annually thereafter
for five years.
[1909, ch. 165, § 67; 1907, ch. 174, § 2.]
See note to section 2412.

Duty of state treasurer. The state treasurer shall keep a separate
account with each company, battery or regimental band that shall avail
itself of the provision of this act, crediting the same with two thousand
dollars deposited by the company, battery or regimental band with the state
treasurer, together with the appropriation made under the provisions of
this act [chapter] and all bills for the construction or purchase of armories,
or the paying of debts or mortgages against armories shall, after being approved, be paid out of the said account or fund upon the warrant of the
state auditor.
[1909, ch. 165, § 68; 1907, ch. 174, § 3; R. C. 1905, § 1790;
§ 2414.

1903, ch. 48, § 3.]
See note to section 2412.

§ 2415. Transfer of armories when company, battery or regimental band
mustered out of service. Whenever any company, battery or regimental
band which has availed itself of the provisions of this act [chapter] and has
received the appropriation provided herein shall be mustered out of service
of the state and it shall appear that there is no probability of a new company, battery or regimental band being organized in the city or town in
which the armory is located, then and in that case the board of armory
supervisors shall have the authority, and are hereby empowered to transfer
the said property to the municipality in which the same is located for public
purposes upon the repayment to the state of the said appropriation provided
in this act [chapter] without interest.
[1909, ch. 165, § 69; 1907, ch. 174, § 4.]
is

See note to section 2412.

§ 2416. Providing for mortgaging armories to the state when owned by
any company, battery or regimental band. Whenever any such company,
battery or regimental band shall own any site with armory buildings thereon
of the value of ten thousand dollars, exclusive of the value of the land, and
such buildings and site have been approved by the board of armory supervisors as sufficient and desirable for armory purposes, then, such company,
battery or regimental band may, with the approval of the board of armory
supervisors, obtain the benefits of the appropriation hereinbefore provided
by executing to the state of North Dakota a mortgage on such property for
the sura of five thousand dollars, payable on demand, and during the life
of said mortgage said building and site shall be under the control and supervision of such company, battery or regimental band.
[1909, ch. 165, § 70;
1907, ch. 174, § 5.]
Sec note to section 2412.

Duty pay. Each officer and enlisted man
§ 2417. Pay and allowances.
ordered for duty by the governor, or under his authority, by the commanding officer of the national guard, shall receive the duty pay herein specified
for every day actually on duty, except when so ordered for inspection, muster
or small arms practice, or parade or review or field service not extending
musician or private, seventy-five cents ; a corporal, ninety
beyond one day
cents; an assistant hospital steward, color bearer or sergeant, one dollar; a
first sergeant, guidon sergeant, veterinary sergeant, drum major, band master,
hospital steward, ordnance sergeant, commissary sergeant, quartermaster
:

.
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sergeant, sergeant major, signal sergeant or a signal sergeant of a battalion
of light artillery, one dollar and twenty cents; a first class sergeant of a
signal company, one dollar and twenty-five cents; a sergeant of a signal
company, one dollar and twenty-five cents; a corporal of u signal company,
ninety cents; a iirst class private of a signal company, seventy-five cents;
a noncommissioned officer performing the duties of a grade higher than his
own shall receive the pay of such higher grade; a private acting as a noncommissioned officer shall receive the pay of the grade in which he is acting;
a lieutenant, one dollar and seventy-five cents; a captain or company commander, two dollars; a major and a lieutenant colonel, two dollars and
twenty-five cents; a colonel or commanding officer of a regiment or of a
battalion not part of a regiment, three dollars; a brigadier-general, four
dollars; staff officers, of the [officers] of the line of equal grade; chapWhen on duty assembled therefor in case of
lains, the pay of captains.
riot, tumult, breach of peace, insurrection, invasion, war, whenever called
in aid of the civil authorities or when engaged in actual field or camp service
for instruction as contemplated in section fourteen of the act of congress
approved January twenty-first, 1903, commissioned officers shall be entitled
to and shall receive at least the same pay as commissioned officers of the
array of the United States of equal grade. Each officer and enlisted man,
mounted and equipped, shall be paid a reasonable compensation per day for
each horse actually used by him.
11909, ch. 165, § 72; R. C. 1905, § 1774;
1891, ch. 86, § 56; R. C. 1899, § 1412.]
As to meaning of " staff oflicer." State ex rel. Poole v. Peake, 18 N. D. 101, 120 X.

W.

47.

Terms
danger.

§ 2418.

" actual service " and " active service " moan service in time of war or public
State ex rel. Poole v. Peake, 22 X. D. 457, 40 L.R.A.(N.S.) 354, 135 X. W. 197.
All officers and enlisted nu n,
civil authority.

Pay when aiding the

while on duty or assembled therefor, pursuant to the orders of the governor
of the state, sheriff of a county, or mayor of a city, or any other civil officer
authorized by law to make such a demand on the military forces of the state
in case of riot, tumult, breach of the peace, resistance to process or whenever
called upon in aid of civil authorities, shall receive the pay set forth in section
seventy-two of this chapter [section 2417] and such compensation and the
necessary expenses incurred in quartering, caring for. warning for duty, and
transporting and subsisting troops, as well as expenses incurred for pay,
care and subsistence of officers and enlisted men temporarily disabled in the
line of duty, while on such duty, as set forth in section eighty-three of this
chapter [section 2428] shall be paid by the county where such service is
rendered. The county treasurer of such county shall, upon presentation to
him of vouchers and pay rolls for such expenses and compensation, certified
by the officers commanding such forces, and approved by the commanding
officer of the brigade, forthwith execute, in behalf of and in the name of such
county, a certificate or certificates of indebtedness for the money required
;

pay such vouchers and pay rolls; such certificates shall bear interest at
the rate of not to exceed six per cent per annum and shall be made payable
first day of February following the expiration of two months from
their issue, and the amount thereof shall be raised in the next tax budget of
said county succeeding their issue, and applied to the payment of such certificates.
Said county treasurer shall sell such certificates at public or private
sale, and apply the proceeds thereof to the payment of sucl expenses and
compensation. Any county treasurer or public officer who shall neglect or
refuse to perform any of the duties required by this section shall be personally charged with the cost and all necessary disbursements of any action
or proceeding brought to compel such performance, together wi h a reasonable
additional allowance to the plaintiff or relator in such action or proceeding,
to be fixed by the court. [1909, ch. 165, § 73; R. C. 1905, § 177 J; 1891, ch. 86,
§ 59; R.C. 1899, §1415.]
to

on the
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§ 2419. Pay of officers serving on boards, commissions and courts. All
officers detailed to serve on any board or commission ordered by the governor,
or under his authority by the commanding officer of the national guard, or
on any court of inquiry, or delinquency court, ordered by proper authority
in pursuance of any provision of this chapter, shall be paid a sum equal to
one day's duty pay for each day actually employed in such board or court,
or engaged in the business thereof, or in traveling to and from the same. Tlusum shall in no case exceed ten days' pay and actual traveling expenses and
subsistence, unless, upon application of the judge advocate of a court-martial
or the presiding officer of a delinquency court, or the presiding officer of th«'
board, the officer appointing the court or board has authorized such court or
board to sit for a longer period, or in case of such delinquency court, the governer or the officer ordering such court has authorized such court to sit for
a longer period than ten days. An officer detailed to serve on a delinquency
court for the trial of enlisted men shall be paid for each day actually employed
therein, engaged in the business thereof, or in traveling to and from the same
and traveling expenses and subsistence when such court shall be held at a
place other than the city or town of his residence. An officer whom a warrant for the collection of fines, dues or penalties under the sentence of a
military court is delivered shall be paid, by retaining to his own use twentyfive per cent of the fines, dues or penalties collected by him.
Said percentage
shall be taxed by the officer issuing the warrant and indorsed thereon and
added to the amount collected by him. Said percentage shall be taxed by the
officer issuing the warrant and indorsed thereon and added to the amount collectible to satisfy the sentence of the court. In addition to this percentage a
marshal of a military court shall be paid two dollars for each day actually employed in the execution of the duties required of him, and mileage or actual
necessary traveling expenses while engaged in executing any process or mandate of a military court. Mileage shall be computed at the rate of ten cents for
each mile necessarily traveled going and returning to serve any process or mandate of a military court, the distance to be computed from the place where it is
served to the place where it is returnable. [1909, ch. 165, § 74; B. C. 1905,
§ 1776: 1891, ch. 86, § 58; B. C. 1899, § 1414.]
§ 2420. Payment of expenses of delinquency courts for enlisted men. The
compensation and necessary expenses of the officer holding a flelinquency
court for enlisted men, and of the clerk and marshal thereof, and the actual
expenses of the court for the time engaged in the trial of enlisted delinquents,
and the necessary business connected therewith, shall be paid by the organizations of which the delinquents are members, and to whose military funds
fines collected from such delinquents are paid, from the military fund of such
organization, in the same manner as other accounts are paid from such fund.
[1909, ch. 165, § 75.1

§ 2421. Pay of officers and enlisted men assigned to special duty. Any commissioned officer assigned to special duty by the governor or under his authority shall be paid duty pay for the time actually employed, and his necessary traveling expenses and subsistence, when such payment is authorized
by the governor. Judge advocates shall be paid for services in bringing any
suits provided for in this chapter, and for services in actions or proceedings
by habeas corpus, certiorari or otherwise, such compensation as shall be approved by the governor. All staff officers shall be paid duty pay for special
service ordered by competent authority with the approval of the governor.
Enlisted men, on duty under the orders of the governor, but not at the time
serving with troops, shall receive duty pay, their actual traveling expenses

and subsistence. [1909, ch. 165, § 76.]
§ 2422. Allowances for officers. Commissioned officers shall receive annually the sum of twenty dollars, mounted officers the sum of twenty-five dollars
to nssist in uniforming and equipping themselves, but not until they have
592
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performed eighty per centum of all ordered duty, and been in active service
as such a calendar year of twelve months, beginning with the first day of
January. [1909, ch. 165, § 77.]
•

§ 2423. Pensions. Every member of the militia who shall be wounded or
disabled while in the service of the state in case of riot, tumult, breach of
the peace, resistance to process, invasion, insurrection or imminent danger
thereof, or whenever called upon in aid of the civil authorities, shall be taken
care of and provided for at the expense of the state, and every such member
who shall be wounded or disabled or has been so disabled in the performance
of any actual service of this state within ten years preceding the application
for a pension under this act [chapter] in cases of riots, tumults, breach of the
peace, resistance to process, invasion, insurrection or imminent danger thereof,
or whenever called upon in aid of the civil authorities, or while engaged in
any lawfully ordered parade, drill, encampment or inspection, shall upon
proof of the fact, aa hereinafter provided, be placed on the roll of invalid
pensioners of the state, and shall receive out of any moneys in the treasury
of the state not otherwise appropriated, upon the audit of the adjutantgcneral and approval of the governor, the like pension or reward that persons
under similar circumstances receive from the United States; and in case of
any wound, injury or disease causing death, then the widow or minor children
of such member of the militia shall receive such pension and reward from the
time of receiving the injuries on account of which such pension or reward
is allowed.
[1909, ch. 165, § 78.]
§ 2424. Proof required. Striking from roll. Before the name of any person
is placed upon the roll under this article [chapter] proof shall be made, under
such regulations as the adjutant-general may from time to time prescribe,
that the applicant is entitled to such pension. The adjutant-general, with
the approval of the governor, shall cause to be stricken from the pension roll
the name of any person whenever it appears by satisfactory proof that such
name was put upon such roll through false or fraudulent representations.
The adjutant-general, with the approval of the governor, may increase or
reduce or withdraw any pension, according to right and justice and the
practice in the United States pension office.
[1909, ch. 165, § 79.]
§ 2425. Pension examiners and examining boards. The adjutant-general
is authorized to appoint pension examiners, whose duty it shall be to inquire
into the merits of any claim for pay and care and pension, whether pending
or adjudicated, and any person so appointed shall have power to administer
oaths, to orally examine witnesses, to issue subpoenas and to take affidavits and
depositions in the course of such examinations. The adjutant-general shall
further appoint examining boards, consisting of not more than three medical
officers of the national guard, who shall under his direction make such examination of claimant as he shall require, and certify the result in such form
as he shall prescribe, and any person adversely affected by the report of one
medical officer shall be entitled to an examination upon hiB request before a
board consisting of three medical officers. [1909, ch. 165, § 80.]
§ 2426. Pay and care when injured or disabled in service. A member of
the national guard who shall, when on duty or assembled therefor, in case
of riot, tumult, breach of the peace, insurrection or invasion, or whenever
ordered by the governor, commanding officer of the national guard, or called
in aid of the civil authorities, receive an injury or incur or contract any
disability or disease by reason of such duty or assembly therefor, or who shall
without fault or neglect on his part be wounded or disabled while performing
any lawfully ordered duty which shall temporarily incapacitate him from
pursuing- his usual business or occupation shall, during the period of such
incapacity, receive the pay provided by this chapter and actual necessary expenses for care and medical attendance. All claims arising under this section
shall be inquired into by a. board of three officers, at least one being a medical
38

59.1

Digitized by

Google

§§ 2426-2430

POLITICAL CODE.

The Military Code.

to be appointed upon the application of the member claiming to be so
incapacitated by the commanding officer of the brigade to which such member
attached. Such board shall have the same power to take evidence, administer oaths, issue subpoenas and compel witnesses to attend and testify and
produce books and papers and punish their failure to do so, as is possessed by
a general court-martial. The findings of the board shall be subject to the
Approval of the officer convening it when the claim is payable by a county,
und in all other cases to the approval of the commanding officer of the national
guard. The reviewing officer may return the proceeding of the board for
revision and for taking further testimony.
The amount found due such
member by said board to the extent that its findings are approved by the reviewing officer thereof, shall be a charge against and be paid in the manner
provided in this chapter, by the county in which such duty was rendered, in
every case where a county is by this chapter made liable to pay for the performance of military duty. In all other cases such sums shall be paid by this
state, in like manner as other military accounts are paid.
[1909, ch. 165, § 81.]
§ 2426a. Medals for service. Appropriation. The commander in chief of
the national guard of the state of North Dakota may issue an order providing
suitable mark of distinction for all officers and enlisted men who have served
in the national guard for an aggregate period of ten, fifteen and twenty
years, respectively, and for a like service hereafter.
There is hereby appropriated out of the funds in the state treasury, not otherwise appropriated,
the sum of one hundred dollars for the purpose of carrying out the provisions
of this section, the same to be paid out on the order of the commander in chief,
who shall file vouchers with the state auditor. [B. C. 1905, § 1799; 1905.

officer,

is

ch. 36.1
J

his

1909.

was R. C. 1905. 5 1799. which was not expressly repealed by the Military Code of
Sec note immediately preceding section 2347.

§ 2427. Exemption from civil process. No person belonging to the active
militia of the state shall be arrested on any civil process while going to, remaining at, or returning from any place at which he may be required to attend for military duty. [1909, ch. 165, $ 82; R. C. 1905, § 1783; 1891, ch. 86,
§ 65; R. C. 1899, § 1421.]
Freedom from interference. Commanding officers
§ 2428. Bight of way.
of any portion of the active militia parading or performing any military duty
in any street or highway may require any or all persons in such street or
highway to yield the right of way to such militia provided, the carriage of
the United States mail, the legitimate functions of the police and the progress and operations of the hospital ambulance and fire departments and
apparatus of the insurance patrol shall not be interfered with thereby. All
others who shall hinder, delay or obstruct any portion of the active militia
wherever parading or performing any military duty, or who shall attempt
so to do, shall be guilty of a misdemeanor.
[1909, ch. 165, § 83.]
§ 2429. Free passage through toll gates, etc. Any person belonging to the
military forces of the state, going to or returning from any parade, encampment, drill or meeting which he may be required by law to attend shall together
with his conveyance and military property of the state in his charge be allowed
to pass free through all toll gates and over all toll bridges and ferries, if he is
in uniform or presents an order for duty or certificate of membership in
the active militia.
[1909, ch. 165, § 84.]
§ 2430. Exemption from jury duty. Every member of the active militia
shall be exempt from all jury duty, provided, he shall furnish the certificate
of his immediate commanding officer that he has performed the duties required of him for the year immediately preceding a summons to act as a
juryman, and every such member who shall have received a full and honorable
discharge shall be exempt forever after from all jury duty. [1909, ch. 165.
§ 85; R. C. 1905, § 1782; 3891, ch. 86, § 64; R. C. 1899, § 1420.]
;
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Unlawful wearing of
§ 2431. Unlawful conversion of military property.
uniforms and devices indicating rank. Any person who shall secrete, sell,
dispose of, offer for sale, purchase, retain after demand made by a commissioned officer of the national guard, or in any manner pawn or pledge any
arms, uniforms, equipments or other military property issued under the provisions of this chapter, and any person who shall wear any uniform or any
device, strap, knot or insignia of any design or character used as a designation of grade, rank of office, such as are by law or by general regulation duly
promulgated, prescribed for the use of the active militia or similar thereto,
except members of the army and navy of the United States and the national
guard of this or any other state, officers of the independent military organizations so designated in section eighty-two of this chapter [section 2427]
members of associations wholly composed of soldiers honorably discharged
from the service of the United States and members of the order of Sons of
Veterans, shall be guilty of a misdemeanor and in addition thereto shall forfeit
to the people of this state one hundred dollars for each offense, to be sued
for in the name of the people by a judge-advocate.
All moneys recovered
by an action or proceeding under this section shall be paid to the adjutantgeneral, who shall apply the same to the use of the active militia.
[1909, ch.
165, § 86; R. C. 1905, § 1785; 1891, ch. 86, § 67; R. C. 1899, § 1423.]
Liquors and
§ 2432. Trespassers and disturbers to be placed in arrest.
huckster sales prohibited. The commanding officer upon any occasion of duty
may place in arrest during continuance thereof any person who shall trespass
upon the camp ground, parade ground, armory or other place devoted to such
duty, or shall in any way or manner interrupt or molest the orderly discharge
of duty by those under arms, or shall disturb or prevent the passage of troops
going to or returning from any dutv. [1909, ch. 165, § 87 R. C. 1905, § 1757
1891, ch. 86, § 39; R. C. 1899, § 1395.]
§ 2432a. The governor controls encampment ground and appoints military
board. The governor as commander in chief shall have full control of the
state encampment grounds on Rock Island, Ramsey county, North Dakota,
and may from time to time appoint an advisory board of three officers to
manage the same under such rules and regulations as he may prescribe;
provided, that all moneys received from the sale of timber, stone or other
material taken from the grounds shall be paid into the state treasury and be
kept as a separate fund for the improvement of the property for military
uses, and shall be paid out upon proper vouchers approved bv the governor.
[R. C. 1905, § 1754; 1895, ch. 80, § 4; R. C. 1899, § 1392; 1901, ch..32.]
This wh R, C. 1905, § 1754. which was not expressly repealed by the Military Code of

,

;

;

1909.

See note immediately preceding section 2347.

§ 2432b. Compensation of members of the board. The compensation of the
of such military board when in actual attendance at meetings of
the board, shall be such as prescribed by law for field duty and their actual
traveling expenses in going to and returning from the place of meeting. [R. C.
1905, § 1755; 1895, ch. 80, § 5; R. C. 1899, § 1393; 1901, ch. 32.1
Thi« wu R. C. 1905, I 1755, which was not expressly repealed by the Military Code of
.

members

1909.

See note immediately preceding section 2347.

§ 2433. Military parades by unauthorized bodies prohibited. No body of
men, other than the regularly organized corps of the national guard and militia

and the troops of the United States, shall associate themselves together as a
military company or organization, or parade in public with firearms in any
city or town of this state. No city or town shall raise or appropriate any

money toward arming or equipping, uniforming or in any other way supporting, sustaining or providing drill rooms or armories for any such body
of men but associations wholly composed of soldiers honorably discharged
from the service of the United States or members of the order of Sous of
Veterans may parade in public with firearms on Decoration Day or upon the
ivoeption of any regiments or companies of soldiers returning from such
;
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and for the purpose of escort duty at the burial of deceased soldiers
and students in educational institutions where military science is a prescribed
part of the course of instruction may, with the consent of the governor, drill
aud parade with firearms in public under the superintendence of their teachers.
This section shall not be construed to prevent any organization authorized to
do so by law from parading with firearms, nor to prevent parades by the
national guard of other states. Any person violating any provision of this
section shall be deemed guilty of a misdemeauor.
[1909, ch. 165, § 88.]
§ 2434. Separate companies. The words " separate company," wherever
used in this act [chapter] shall be construed to apply to and mean separate
companies existing, organized and reorganized by the governor as such, irrespective of their being now or hereafter part of a regiment or battalion and
service,

such similar organizations as may have been since or may be hereafter
and as may be certified by the adjutant-general to be separate companies within the meaning of this section, irrespective of their being or becoming parts of a regiment or battalion. [1909, ch. 1G5, § 89.]
§ 2435. Provision as amendatory and repealing statutes. No section or provision of this chapter or any part thereof shall be deemed to be repealed,
altered or amended by any statute passed by the legislature unless such statute
explicitly refers to this chapter as the military code, or by its other titles a*
part of the general laws or annual legislation and explicitly repeals, alter*
or amends the same or some part thereof. [1909, ch. 165, § 90.]
to

created,

See note to section

f>53c.

§ 2436. Duties by title of office. The duties assigned to an officer by title
in this chapter shall devolve, in case of absence or disability to command of
the officer named, upon the line officer next in rank, except as otherwise provided in this chapter. [1909, ch: 165, § 91.]
§ 2437. Formation of association. By-laws. The officers of any regiment or
battalion not part of a regiment, and members of auy regiment, company,
signal corps, hospital corps or field music may organize themselves into an
association, of which the commanding officer shall be president, and by a
vote of two-thirds of all their members, form by-laws, rules and regulations
not inconsistent with this chapter, and which shall conform to the system
prescribed in general regulation and be submitted to the commanding officer
of the national guard for his approval, and when approved by him, such bylaws, rules and regulations shall be binding upon all commissioned officers
and enlisted men therein, but they may be altered in the manner provided
for their adoption, from time to time, as may be found necessary.
[1909.
eh. 165, § 92.]

§ 2438. Violation of by-laws. Expulsion. For violation of by-laws, rules
and regulations of associations organized pursuant to this chapter, enlisted
men, in addition to trials by a military court, may also be expelled from the
organizations to which they belong by a vote of the majority of all its members
and upon such action being continued in orders by the commanding officer
of the regiment, or battalion not part of a regiment, and in case of an organization not part of a regiment or battalion by the officer to whose command it is
attached, the name of such person shall be stricken from the roll of the organization not part of a regiment or battalion by the officer in whose command
it is attached, the same of such person shall be stricken from the roll of the
organization of which he is a member, his certificate of membership shall be
surrendered and canceled, and he shall cease to be a member thereof, and his
time of service in the same shall not be allowed. [1909, ch. 165, § 93.]
§ 2439. Rules and regulations. The governor is hereby authorized to make
such rules and regulations as he may deem expedient, but such rules and
regulations shall conform to this act [chapter], and, as nearly as practicable,
to those governing the United States army, and when promulgated shall have,
the same force and effect as the provisions of this chapter. Such rules and
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regulations shall not be repealed, altered, amended or added to, except by the
commanding officer of the national guard with the approval of the governor.
The rules and regulations in force at the time of the passage of this chapter
shall remain in force until new rules and regulations are approved and pro-

mulgated.

[1909, ch. 165, § 94.]

Custom and usage of the United States army. All matters relating
to the organization, discipline and government of the national guard, not
§ 2440.

otherwise provided for in this act [chapter] or in the general regulations,
shall be decided by the custom and usage of the United States army or navy,
respectively.

[1909, ch. 165,

§

95.]

§ 2441. Organization not attached to a brigade. Organizations not part of
or attached to any brigade shall be under the commanding officer of the
national guard for all purposes. [1909, ch. 165, § 96.]
For the purpose of paying the expenses of the
§ 2442. Appropriations.
maintenance of the national guard, there is hereby appropriated annually the
sum of thirty thousand dollars ($30,000) out of any moneys in the state
treasury not otherwise appropriated, and all warrants against such appropriation shall be drawn by the state auditor upon the state treasurer, upon
the voucher of the chief of supply or the paymaster-general, certified to by
the adjutant-general and approved by the governor, said sum of thirty thousand dollars ($30,000) per annum to remain subject to warrants drawn as
herein provided, until expended.
[1913. ch. 33; 1909, ch. 166; R. C. 1905,
§ 1787 1891, ch. 87, § 1; R. C. 1899, § 1425; 1903, ch. 32.]
;

This section wus an amendment of R. C. 1905, $ 1787, which latter was not expressly
pealed in the Military Code of 1909. See note immediately preceding aection 2347.

CHAPTER

re-

36.

MINES AND MINING.
Article

1.

2.

Location and Size of Claims, §§ 2443-2458.
Disputed Mining Property, §§ 2459, 2460.
Article

1.

— Location

and Size op Claims.

§ 2443. Length of lode claim fifteen hundred feet. The length of any lode
claim hereafter located within this state may equal but shall not exceed
fifteen hundred feet along the vein or lode.
[R. C. 1905, § 1800; R. C. 1899,
§ 1426.]
Statutory authority for locating mining claim. 7 L.ILA.(N£.) 775.
Mining claim and location defined. 7 L.R.A.(N.S.) 765.
Right to locate lode claim before application for placer natent.

50 L.R.A. 295.

§ 2444. Width of lode one hundred and fifty feet. The width of lode
claims shall be one hundred and fifty feet on each side of the center of the
vein or crevice provided, that any county may at any general election determine upon a greater width not exceeding three hundred feet on each side of
the center of the vein or lode, by a majority^of the legal votes cast at such
election, and any county by such vote at such election may determine upon a
less width than specified; provided, that less than twenty-five feet on each
side of the vein or lode shall be prohibited.
[R. C. 1905, § 1801 ; R. C. 1899,
;

§

1427.]

§ 2445. Discoverer must record his claim. The discoverer of a lode shall
within sixty days from the date of discovery record his claim in the office
of the register of deeds of the county in which such lode is situated by a
location certificate, which shall contain:
1.'The name of the lode.
2. The name of the locator.3. The date of location.
4. The number of feet in length claimed on each side of the discovery
shaft.
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5. The number of feet in width claimed on each side of the vein or lode.
6. The general course of the lode as near as may be.
[R. C. 1905, § 1802;
1881, ch. 96, §§ 1, 2; R. C. 1899, § 1428.J
Property right that can be transferred or inherited may be acquired prior to issuance
of patent." Suessenbaeh v. Dank, 5 D. 477, 41 N. \V. &62.
Essentials of title to claim are:
Discoverv, notice, location, marking boundaries,
record. Marshall v. Harney Peak Co., 1 6. D. 350, 47 N. W. 290.
Discovery of mineral in mining claims and rights of locators prior thereto. 139 Am

8t Rep.

154.

Abandonment and

forfeiture of

mining claims.

87

Am.

St. Rep. 403.

Any location certificate of a lode claim
§ 2446. Certificate void, when.
which shall not contain the name of the lode, the name of the locator, the date
of location, the number of lineal feet claimed on each side of the discovery
shaft, the number of feet in width claimed, the general course of the lode
and such descriptions as shall identify the claim with reasonable certainty
shall be void.
[K. C. 1905, § 1803; R. C. 1899, § 1429.]
Certificate of location void when boundaries not marked as prescribed, and no minerals
of required classes are within the boundaries. Regan v. Whittaker, 14 S. D. 373, 85 N.
\V. S63.

§ 2447. Manner of locating claim.
the discoverer shall:

Before

v filing

such location certificate

Locate his claim by first sinking a discovery shaft thereon sufficient to
show a well-defined mineral vein or lode.
By posting at the point of discovery on the surface, a plain sign or
2..
notice containing the name of the lode, the name of the locator and the date
of discovery, the number of feet claimed in length on either side of the discovery and the number of feet in width claimed on each side of the lode.
3. By marking the surface boundaries of the same.
[R. C. 1905, § 1804:
1881, ch. 96, § 3; R. C. 1899, § 1430.]
1.

In suit to determine adverse claims, where defendants location rests on alleged lode
location prior to plaintiff's burden is on defendant to establish actual discovery prior ti»
initiation of plaintiff's location. Sands v. Cruikshank. 15 S. D. 142. 87 N. W. 580.
In absence of fraud, decision of United States Land Department a* to boundaries is
conclusive. Golden Reward Min. Co. v. Buxton Min. Co., 79 Fed. 868.
Notice of location of mining claim. 7 L.R.A.(N.S.) X32.

Such surface boundaries shall be
§ 2448. Marking surface boundaries.
marked by eight substantial posts hewed or blazed on the side facing the
claim ami plainly marked with the name of the lode and the corner, end or
side of the claim that they respectively represent and sunk in the ground
as follows:
One at the corner and one at the center of each side line and
one at each end of the lode. When it is impracticable on account of rock or
precipitous ground to sink such posts, they may be placed in a monument of
[R, C. 1905, § 1805: 1881, ch. 96. § 4; R. C. 1899, § 1431.]
Marking locution of miniitjr claim upon the ground. 7 L.R.A. (NjS.) 856.
Any open cut, cross-cut or tunnel at a
§ 2449. Requisites of location.
depth sufficient to disclose the mineral vein or lode, or an adit of at least ten
feet in along the lode, from the point where the lode may be in any manner
discovered, shall be equivalent to a discovery shaft.
fR. C. 1905, § 1806:
R. C. 1S99, § 1432.]
The discoverer
§ 2460. Time within which labor must be performed.
shall have sixty days from the time of uncovering or disclosing a lode in
which to sink a discovery shaft thereon. [R. C. 1905. § 1807; 1881, ch. 96,
§ 5; R. C. 1809, § 1433.]
§ 2451. Certificate construed to contain what. The location or location
certificate of any lode claim shall be so construed as to include all surface
ground within the surface lines thereof, and all lodes and ledges throughout
their entire depth, the top or apex of which lies inside of such lines extended
vertically, with such parts of all lodes or ledges as continue by dip beyond
the side linos of the claim, but shall not include any portion of such lodes or
ledges beyond the end lines of the claim or the end lines continued, whether

stone.
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by dip or otherwise, or beyond the side

lines in

§§ 2451-2-157

any other manner than by the

dip of the lode.

[R. C. 1905, § 1808; R. C. 1899, § 1434.J
§ 2452. Claim not extended beyond the exterior line. If the top or apex
of the lode in its longitudinal course extends beyond the exterior lines of the
claim at any point on the surface, or as extended vertically downward, such
lode may not be followed in its longitudinal course beyond the point where
it is intersected by the exterior.
[R. C. 1905. § 1809; R. C. 1899, § 14.15.]
§ 2453. Owner of land may demand security of miner. When the right
to mine is in any case separate from the ownership or right of occupancy to
the surface, the owner or rightful occupant of the surface may demand satisfactory security from the miner and if it is refused may enjoin such miner
from working until such security is given. The injunctional order shall fix
the amount of bond.
[R. C. 1905, § 1810; R. C. 1899, § 1436.]
Kiglits of owner of surface as again>t owner of minerals ti.. rounder. 135 Am. fit. Rep.
131.

Amended certificate may be filed. If at any time the locator of
any mining claim heretofore or hereafter located, or his assigns, shall apprehend that his original certificate was defective, erroneous, or that the require*
ments of the law had not been complied with before filing, or shall be desirous
of changing his surface boundaries, or of taking in any part of an overlapping
claim which has been abandoned, or in case the original certificate was made
prior to the passage of this law, and he shall be desirous of securing the
§ 2454.

benefit of this chapter, such locator or his assigns may file an additional
certificate subject to the provisions of this chapter; provided, that such relo-

cation does not interfere with the existing rights of others at the time of such
relocation
and no such relocation nor the record thereof shall preclude
the claimant from proving any such title as he may have held under previous
locations.
[R. C. 1905, § 1811; R. C. 1899, § 1437.]
§ 2455. Amount of work that must be done annually. The amount of work
to be done or improvements made during each year to hold possession of
a mining claim shall be that prescribed by the laws of the United States;
provided, that the period within which the work required to be done annually
on all unpatented claims so located shall commence on the first day of January
succeeding the date of the location of such claim. [R. C. 1905, § 1812; 1881.
ch. 96, § 6; R. C. 18.09, § 1438.]
TJurdt-n of proving forfeiture or intention to abandon is on adverse claimant
Axiom
;

Min. Co.

v.

White. 10 P. P.

72 N. \V.

4<>2.

The relocation of abandoned lode
§ 2456. Relocating abandoned claims.
claims shall be made by sinking a new discovery shaft and fixing new boundaries in the same manner as if it were the location of a new claim, or the
relocator may sink the original shaft, cut or adit to a sufficient depth to comply
with sections 2447 and 2451, and erect new or adopt the old boundaries,
renewing the posts if removed or destroyed. In either case a new location
stake shall be erected. In any case, whether the whole or part of an abandoned claim is taken, the location certificate must state that the whole or
any part of the new location is located as abandoned property. [R. C. 1905,
§ 1813; R. C. 1899, § 1439.]
Co-owner bv attempting to exclude another by a relocation does not abandon land.
Hulst v. Doerstler. 11 S. D. 14. 75 N. W. 270.
Cotennnt relocating claim holds as trustee for all cotenants. McCarthy
6peed, 11 S.
D. 302. 77 N. W. 590, 50 L.R.A. 1*4.
Right of cotenant, agent, or person standing in other fiduciary relation, to relocate a
mining claim for his own benefit to the exclusion of other party. 50 L.R.A. 184.
Respective rights of one who relocates mining ground before,* and one who relocates it
after, the abandonment or forfeiture of a senior location.
16 L.R.A. (N>S.) 162.
When mining claim becomes segregated from public domain so as to be no longer subject to requirement* for assessment work or liable to relocation. 38 L.R.A. (X.-.S. J 1121.
Relocation of mining* claim as abandoned or forfeited. 6S L.R.A. 833.

No location certificate
§ 2457. Certificate can contain but one location.
shall claim more than one location, whether the location is made by one or
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several locators ; and if it purports to claim more than one location it shall be
absolutely void, except as to the first location therein described; and if they
are described together, or so that it cannot be told which location is first
described, the certificate shall be void as to all.
[R. C. 1905, § 1814; R. C.
1899, § 1440.]
2458.
for
recording.
shall be entitled to reFee
deeds
The
register
of
§
ceive the sum of one dollar for each location certificate recorded and certified
by him and shall furnish the locator with a certified copy of such certificate
when demanded, for which he shall be entitled to receive fifty cents. [R. C.
1905, § 1815; R. C. 1899, § 1441.]

Article

2.

— Disputed Mining Property.

may

order survey of mines in cases of disputed property.
In all actions in any district court of this state wherein the title or right of
possession to any mining claim shall be in dispute, the court or judge thereof
may, upon application of any of the parties to such suit, enter an order for
the underground as well as surface survey of such part of the property in
dispute as may be necessary to a just determination of the question involved.
Such order shall designate some competent surveyor not related to any of
the parties to such suit or in anywise interested in the result of the same and
upon the application of the party adverse to such application, the court may
also appoint some competent surveyor, to be selected by such adverse applicant, whose duty it shall be to attend upon such survey and observe the
method of making the same; such second survey shall be at the cost of the
party asking the same. It shall also be lawful in such order to specify the
names of witnesses named by either party not exceeding three on each side,
to examine such property, who shall be allowed to enter into such property
and examine the same; such court or the judge thereof may also cause the
removal of any rock, debris or other obstacle in any of the drifts or shafts
of such property, when such removal is shown to be necessary to a just determination of the question involved; provided, however, that no such order
shall be made for survey and inspection except upon notice of the application
for such order of at least six days, and not then except by agreement of
parties or upon the affidavit of two or more persons that such survey and inspection is necessary to the just determination of the suit, which affidavit
shall state the facts in such case and wherein the necessity for survey exists
nor shall such order be made unless it appears that the party asking therefor
had been refused the privilege of survey and inspection by the adverse party.
[R. C 1905, § 1816; R. C. 1899, § 1442.]
§ 2450. Judge

t

Power
26 N.

W.

of court of equity to order

Burvey not abridged.

Duggan

v.

Davey,

4

Dak. 110.

887.

§ 2460. Writs of injunction may be issued for affirmative relief. The district court or the judge thereof in vacation shall have, in addition to the
powers already possessed, power to issue writs of injunction for affirmative
relief, having the force and effect of a writ of restitution," restoring any
person to the possession of any mining property from which he may have
been ousted by force and violence or by fraud or from which he is kept out of
possession by threats or whenever such possession was taken from him by
entry of the adverse party on a Sunday or legal holiday or while the party
in possession was temporarily absent therefrom. The granting of such writ
shall extend only to the right of possession under the facts of the case in
respect to the manner in which the possession was obtained, leaving the
parties to their legal rights on all other questions as though no such writ
had issued. [R. C. 1905, § 1817 R. C. 1899, § 1443.]
;

coo
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§§

37.

DRAINS.

Water courses, ditches and
§ 2461. When drains may be constructed
drains for the drainage of sloughs and other low lands may be established,
constructed and maintained in the several eounties of this state whenever the
same shall be conducive to the public health, convenience or welfare under
the provisions of this chapter. The word " drain " when used in this chapter
shall be deemed to include any natural water course opened, or proposed to
be opened, and improved for the purpose of drainage and any artificial drains
constructed for such purpose.
[R. C. 1905, § 1818; 1895, ch. 51, § 1; R. C.
1899, $ 1444.]
Drainage warrants no county liability created thereby. Constitutionality of the law.
Redmond v. Chacy, 7 N. D. 231, 73 N. VV. 1081; Erickson v. Caes County, 11 N. D. 494,
92 N. W. 841.

Not

unconstitutional as depriving property owners of property without due process of
v. Cass County, 11 N. 1). 494* 92 N. W. 841.
legislative powers to board of drain commissioners.
Soliah v. Cormack, 17 N. D. 893, 117 N. W. 125; affirmed 222 U. S. 522, 56 L.ed. 294, 32
Sup. Ct. Rep. 103.
Courts will not determine constitutionality of statutory provisions at instance of persons not beneficially interested or damped. Turnquist v. Drain Com'rs. 11 N. D. 514, 93
N. W. 852; Klv v. "Rosholt, 11 N. D. 559, 93 N. W. 864; State v. McNulty, 7 N. D. 169,
73 N. VV. 87; State ex rel. McClory v. Donovan, 10 N. D. 203, 86 N. W. 709 State v.
Becker, 3 S. D. 29, 51 N. W. 1018.
Improving water course after it passes beyond drainage district, into foreign territory,
for purpose of making improvement of water course in this state efficacious, is not unreasonable exercise of power of securing outlet for drain purposes. Freeman v. Trimble,
21 N. D. 4, 129 N. W. 83.
Findings of drainage commissioners of essential facts cures defects in their omission
from petition. Hackney v. Elliott, 23 N. D. 373, 137 N. W. 433.
Drainage of private lands as public purpose authorizing exercise of power of eminent
lf»3.
domain. 49 L.R.A. 781: 1 HR.A.(N.S.) 20H 22 L.R.A.(N.S
law.

Erickson

Not unconstitutional as delegating

;

;

)

The board of
§ 2462. Board of drain commissioners, how appointed.
county commissioners of any organized county in this state shall have power
and is authorized at any meeting of the board by a majority vote of all the
members, upon its own motion or on the petition of any person interested,
to appoint three freeholders of the county as a board of drain commissioners
of such county, who shall hold office for two years and until their successors
are appointed and qualified. The board of county commissioners may remove
any or all of such drain commissioners, and in case of a vacancy may fill the
same by appointment. The board of county commissioners shall provide an
office for said board of drain commissioners at the county seat, suitable for
its use and the keeping of its records, and shall provide suitable record books
for
§

its use.
1445.]

[1907, ch. 93; R. C. 1905, § 1819; 1895, ch. 51, § 2; R. C. 1899,

§ 2463. Oath. Bond. Organisation. Legal advice. Any person appointed
as a member of the board of drain commissioners shall within ten days after his
appointment take, subscribe and file in the office of the county auditor an oath
faithfully to perform the duties of a drain commissioner under the law, and
within the same time make, execute and file in the auditor's office a bond to
the county with sureties to be approved by the auditor in such sum as shall
be ordered by the board of county commissioners, conditioned for the faithThe members of the
ful discharge of his duties as drain commissioner.
drainage board shall organize by electing from their number a chairman and
a secretary; they shall keep an office at the county seat and shall keep a
record of its acts and proceedings and a separate record of the proceedings
relating to each separate drain, all of which shall be open for public inspection and such records shall have the same force and effect as other public
Two members of said board shall at all times constitute a quorum
records.
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for the transaction of business.
Said board may, when it is necessary, employ
a clerk and tlx his compensation it may also employ and call to its assistance
a competent surveyor. The state's attorney of each county shall, so far as
his other duties will permit, act as the legal advisor of the board.
The board
may, however, by and with the consent of the county commissioners, employ
other counsel to advise and represent it in its proceedings.
[1911, ch. 124;
1907, ch. 93; R. C. 1905, § 1820; 1695, ch. 51, § 3; R. C. 1899, § 1446.J
246*4.
How
established.
petition for the construction of a drain may
§
be made in writing to the board of drain commissioners, which petition shall
designate the starting point and terminus and general course of the proposed
drain.
If among the leading purposes of the proposed drain are benefits
to the health, convenience or welfare of the people of any city or other
municipality, the petition shall be signed by a sufficient number of the citizens of such municipality or municipalities to satisfy the board of drain
commissioners that there is a public demand for such drain. If the chief purpose of such drain is the drainage of agricultural, meadow, grazing or other
lands, the petition shall be signed by at least six or more freeholders whose
property shall be affected by the proposed drain.
Upon the presentation
of a petition as hereinbefore provided and filing of the same, the board of
<lraiu commissioners shall, personally, as soon as practicable, proceed to
examine the line of the proposed drain, and if in its opinion it is necessary
for the public good, it shall enter a resolution to that effect, and shall also
enter a resolution designating a competent surveyor who shall survey the
line thereof and establish the commencement and terminus and determine
the route, width, length and depth thereof.
Provided, that the board of drain commissioners shall require a bond from
the petitioners in a sum sufficient to pay all expenses of the surveys and of
the drainage commissioners if it should appear after the surveyor's report is
tiled, that the proposed drain would cost more than the amount of the benefit
to be derived therefrom.
For the purpose of making examinations or surveys
the board of drain commissioners, surveyors and their employes may enter
upon any land traversed by any such proposed drain or upon other lands
when necessary. Such surveyor shall prepare profiles, plans and specifications of the proposed drain, an estimate of the cost thereof and a map or
plat of the lands to be drained in duplicate, showing the regular subdivisions
thereof, one copy of which shall be filed in the office of the county auditor
in the county in which the drain is proposed to be constructed and the other
with the board of drain commissioners, subject to inspection.
In locating
a drain a board of drain commissioners may, under the advice of the surWhen
veyor, vary from the lines described in the petition as it seems best.
the line proposed is along highways already established the drain shall be
located at a sufficient distance from the center of such highway to permit a
When the length of the line
good road along the central line thereof.
described in the petition does not give sufficient fall to drain the land sought
to be drained, the board of drain commissioners may extend the drain below
the outlet named in the petition far enough to obtain a sufficient fall and
outlet.
Drains shall as far as practicable be located on dividing lines between
sections or regular subdivisions thereof, but the general utility of the drain
must not be sacrificed to avoid crossing any tract of land in such direction
Upon the filing of the
as the board of drain commissioners find advisable.
surveyor's report the board of drain commissioners shall fix a date and
public place for hearing objections to the petitions, and such place for hearing shall be located at some point in the vicinity of the land which will be
a fleeted by such drain and that will be the most convenient point for the
At
majority of the laud owners affected by the proposed drain to attend.
least ten days' notice of such hearing shall be given by causing five notices
as
be
drain
points
will
proposed
at
such
of
the
along
the
line
to be posted
;

A
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likely, in the opinion of the board, to secure the greatest publicity,
addition a notice shall be sent by registered mail to the last known

and

in

address

of each and every owner of land which may be affected by the proposed
drain.
Notices of this hearing shall contain a copy of the petition and a
statement of the date of filing of the survej'or's report and the date when
the board will act upon the petition, and must be signed by the members
of the board or a majority thereof.
All persons, whose land may be affected
by any such drain, may appear before the board of drain commissioners and
fully express their opinion and offer evidence upon the matters pertaining
thereto.
Should two-thirds of the land owners, whose land is subject to
assessment for the construction of the proposed drain, believe that the benefits
to be derived are not equal to the expense of the construction, they may
petition the board of drain commissioners to have further proceedings discontinued, whereupon the said board shall bv resolution order further proceedings discontinued.
[1911, ch. 125, § 1; 1907, ch. 93; R. C. 1905, § 1821;
1899, ch. 79; R. C. 1899, § 1447; 1903, ch. 80.]
Kre also section 2480.
Petition under drainage act need not contain any more facts than is prescribed bv
«xpreas terms of statute. Hackney v. Elliott, 23 X. D. 373, 137 N. W. 433.
Findings of drainage commissioners of essential facts, cures defects in their omission
from petition. Hackney v. Elliott. 23 X. D. 373, 137 X. W. 433.
Joint board of drain commissioners have power to secure outlet to drains established
within their district, in foreign territory. Freeman v. Trimble, 21 X. D. 9. 129 X. W. 83.
Duplicate copy of reports must be tiled with drainage board before hearing afforded
interested parties.
Edwards v. Cass County, 23 X. D. 555, 137 X. \V. 530.
Jurisdiction of drain commissioner* cannot be divested bv withdrawal of names from
petition. Sim v. Rosholt, 16 X. D. 77, 11 L.H.A.(X-S.) 372,*112 X. W. 50.
General observations as to right to establish drains aud sewers. 60 L.R.A. 101.
If upon the examination
§ 2465. Showing required to establish drain.
by the board of drain commissioners before the survey has been made, or if
upon the hearing upon the petition or upon the trial in the district court it
shall appear that there was not sufficient cause for making such petition,
or that the proposed drain would cost more than the amount of benefit to
be derived therefrom, the board of drain commissioners shall deny the petition,
and the petitioners shall be jointly and severally liable to such board for
all costs and expenses incurred in the proceedings, to be recovered by such
board by action. If it shall appear that there was sufficient cause for the
making of such petition and that the proposed drain will not cost more than
the amount of the benefits to be derived therefrom the board of drain commissioners shall thereupon make an order establishing the drain, accurately
describing it, and give the same a name by which it shall be recorded aud

indexed.

[1907, ch. 93; R. C. 1905, § 1822; 1899, ch. 79; R. C. 1899, § 1448.]

The right of way for the construction of any pro§ 2466. Right of way.
posed drain, if not conveyed to the county by the owner, may be acquired
in such manner as may now or hereafter be prescribed by law.
Such right
of way, when acquired, shall be the property of the county.
[1907, ch. 93;
R. C. 1905.

§ 1823; 1895, ch. 51, § 6; R. C. 1899, § 1449.]
of water courses for drainage purposes may be made without securing
way through land as for drains. Freeman v. Trimble, 21 X. D. 1, 129 X. W. 83.
Upon the assessment by the
§ 2467. Assessment of damages, how made.
jury, court or referee, of the amount of damages to which the respective
owners of the right of way to be used for the construction of any proposed
drain are entitled, the board of drain commissioners may issue warrants
in a sum sufficient to pay the damages assessed for right of way, drawn
upon the proper county treasurer, and payable out of any funds in the hands
of the treasurer, for the construction of the drain for which such right of way
is sought to be obtained, and shall negotiate the same at not less than
the par value thereof, and pay into court for the benefit of the owners of
the right of way the amount to which each is entitled according to the assessment of damages, paying the surplus, if any, to the county treasurer, who

Improvement

right of

§§ 2467-2469
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same to the credit of the proper drain fund.

If warrants
cannot be negotiated, the board of drain commissioners shall assess the per
cent of the cost of acquiring the right of way in the manner provided in
section 2469, making return to the county auditor containing all that is
required in section 2470, and make, serve and file the list provided for in
section 2474, and no further proceedings shall be taken until the special tax
levied to pay for the right of way is collected and paid into court for the
benefit of the owners of the right of way.
[R. C. 1905, § 1824 1899, ch. 79
R. C. 1899, § 1450.]
The assessments of
§ 2468. Assessment of benefits subject to review.
benefits provided for in this chapter shall be subject to review, and ten days'
notice of the time and place, when and where such assessment will be
reviewed by the board of drain commissioners, shall be given by publishing
in some newspaper of general circulation in the county, and printed notices,
not less than five in all and at least one in each township or municipality
interested in such drain, shall be posted in such township and municipality
at such points as may be likely, in the opinion of the board, to secure th<»
greatest publicity for each notice.
Printed notices shall also be sent by registered mail to the last known address of each and every land owner whose
land shall be affected by construction of the proposed drain.
The place
appointed for such hearing shall be located at some point in the vicinity of
the land which shall be affected by such drain and that will be the most
convenient point for the majority of the land owners affected by the proposed drain to attend.
At the time and place appointed such board shall
proceed to hear all complaints relative to such assessment and correct or confirm the same.
Should two-thirds of the land owners, subject to assessment,
for the construction of the proposed ditch, believe that the assessment had
not been fairly or equitably made, or that the drain is not properly located
or designed, they may appeal to the state engineer by petition to make a
review of such benefits and assessments and to examine the location and
Upon the receipt of such petition the state
design of the proposed drain.
engineer shall proceed to examine the lands assessed and the location and
design of the proposed drain, and should it appear to him that such assessments have not been equitably made, he may proceed to correct the same
and his correction and adjustment of said assessments shall be final. Should
it appear that, in the judgment of the, state engineer, the drain has been
improperly located or designed, he may order a relocation and design, which
location and design shall be followed in the construction of the proposed
For his services in making such review of assessments and examinadrain.
tion of location and design, the state engineer shall be allowed ten dollars
;

1

per dav and actual and necessary expenses during the time he

is

engaged

upon this work» All moneys received by the state engineer for this work
[1911.
shall be paid into the state treasurer and credited to the general fund.
ch. 125. § 2; R. C. 1905, § 1825; 1895, ch. 51. § 8; R. C. 1899, § 1451.]
Failure to post notices of time and place of review of special percentage assessment, is
noncompliance with statute. rendering proceedings to review invalid. Edwards . Cass
County, 23 N. D. 555, 137 N. W. 580.
Upon acquiring the right of way, if the assess§ 2469. Accruing benefits.
of benefits has not already been made under the provisions of section
2467, the board of drain commissioners shall assess the per cent of the cost,
of constructing and maintaining such drain, and of providing the right of
way therefor, which any county, township, city, village or town shall be
liable to pay by reason of the benefits of such drain to the public health,
convenience or welfare, and which any railroad company shall be liable to pay
by reason of benefits to accrue to its property, and which any lot, piece or
parcel of land shall be liable to pay by reason of benefits to accrue thereto,
either directly or indirectly, by reason of the construction of such drain,
whether such lands are immediately drained thereby, or can be drained only

ment
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by the construction of other and connecting drains, but such assessment shall
be subject to review by the commissioners as hereinafter provided.
R C
1905, § 1826; 1899, ch. 79; B. C. 1899, § 1452.]
I

Assessments are special to land assessed and not "conjectural" or " speculative."
Erickson v. Cass County, 11 N. D. 494, 92 N. \V. 841.
As to action of board of drainage commissioners in assessing benefits of land being final.
State ex rel. Dorgan v. Fisk, 15 N. D. 219, 107 N. W. 191.
Board of drain commissioners has no authority to make assessment for establishment
drain lying in one township, against another township, in absence of signatures to peti0f
iie,U 0f * Uch other towu9l,i
sta te
rel. Bale v. Morrison, 24 N. D. 568, 140
P
S° W.
nr 707.
W.
Jury is not authorized to consider benefits to tract of land about to be condemned in
determining full compensation. Heskin v. Oerbrandson. 21 N. D. 232, 130 N. W. 836.
e ion °' benefit» under drainage law need not be submitted to jury.
Rosa v. Prante,
..SV
17 N. D. 266, 115 N. W. 833.
Assessments for drainage ditches. 69 L.KA. 810.
Acquiring funds to establish drains and sewers by assessments. 60 L.R.A. 227.
Persons and property liable for drainage assessments. 58 L.R.A.353.
Property liable for assessment for construction of drains or sewers. 26 L.R.A.(NJ3.)

«

^

«

^

973.

§ 2470. Return of assessment of benefits.
After the assessment of benefits
has been made, as provided in the last section, and has been confirmed upon
the hearing, and the specific amounts of each assessment has been extended
as hereinafter provided, the board of drain commissioners shall make return
thereof to the county auditor, who shall record the same in a book to be provided by the county for that purpose. Such return shall contain the petition
for the drain, the minutes of the survey signed by the surveyor, a copy of
the order establishing the drain, conveyance of the right of way, if any,
and the assessment of benefits.
[1907, ch. 93; R. C. 1905, § 1827; 1899,
ch. 79; R. C. 1899, § 1453.]
Failure to make record of filing of return of proceeding had concerning assessment of
benefits does not make assessment invalid.
Hackney v. Elliott, 23 N. D. 373, 137 N. W.
433.

After completing the percentage assess§ 2471. Notice of construction.
ment as hereinbefore provided, the board of drain commissioners shall without delay divide the line thereof into convenient divisions for construction,
make diagrams of the same with specifications of the width of excavation
at the bottom, the slope of the sides, and such other matters as may be
necessary for the proper construction of the drain, and set suitable stakes
in such places as may be necessary.
Such board shall give at least ten days'
notice of the time when and the place where they will meet parties for the
purpose of letting contracts for such construction.
Such notice shall be
published in some newspaper of general circulation in the county and
printed notices not less than live in all and at least one in each township
or municipality interested in such drain shall be posted in such township
or municipalities at such points as will be likely, in the opinion of the board,
At least ten days' time
to secure the greatest publicity for such notice.
shall intervene between the hearing upon the review of the assessments
ch.
before the contracts shall be let.
[1911,
125, § 1; 1907, ch. 93; R. C.
1905, § 1828; 1899, ch. 79; R. C. 1899, § 1454.]
Alleged defects in right of wav deeds do not invalidate proceedings of board. Erick-

•

son v. Caaa County, 11 N. D. 494! 92 N. W. 841.
Failure to post notices of time and place of review of special assessment in one township of three comprising drainage district, renders review In such township invalid. Edwards v. Cass County, 23 N. D. 555, 137 N. W. 580.

At the time and
§ 2472. Commissioners may defer letting of contract.
place appointed the board of drain commissioners shall proceed to hear all
unless
hearing
has
already been had
assessments,
a
relative
such
complaints
to
under the provisions of section 2468, and correct and confirm the same.
Such board shall then proceed to let contracts for the construction of the
drain by divisions as it shall have divided the same, to the persons who will
do the work according to the specifications, for the lowest price and give
ens
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adequate security for the performance of the same within such time as the
contract shall specify. Such board may adjourn such letting in whole or in
part and from time to time to such other time and place, to be by it at the time
of such adjournment publicly announced, as shall to it seem proper and it may
reserve the right to reject any and all bids. The parties who are to be assessed
for the construction of such drain and who may be bidders for contracts
thereon shall, if equal bidders with other parties, be preferred in the awarding of such contracts; provided, that contracts for the building of bridges and
culverts mentioned in section 2482 may be deferred, until the construction
of the drain has reached such a stage of completion that the character of
the bridges and culverts which will be needed can be determined. As soon
as the character of such bridges and culverts can be determined such board
shall cause plans and specifications of the bridges and culverts to be constructed in connection with such drain to be prepared and shall give at least
ten days' notice of the time and place when and where it will meet parties
for the purpose of letting contracts for such construction. Such notice shall
be published in some newspaper of general .circulation in the county. Such
contracts shall be let to the lowest bidder as hereinbefore in this section
provided.

[R. C. 1905, § 1829; 1895, ch. 51, § 12; R. C. 1899, § 1455.]
Necessity of county commissioners letting coutract to lowest bidder. Alstad v. Sim.
S. D. 629. 109 N. W. 66.

1*.

After the letting of such con§ 2473. General duties of commissioners.
tracts or a major portion thereof such board shall make a computation of the
cost of such drain which shall include all the expenses of locating and establishing .the same, including the cost of right of way, the drain commissioners*
fees, cost of survey, cost of building bridges and culvertB, interest on all war
rants issued or to be issued by the board of drain commissioners on account
of the drain, accumulated or to accumulate prior to the time when the tax
levied or to be levied to pay for the right of way or construction of the drain
is collectible by law and all other expenses and the amount of the contract**
and in case contracts shall not have been let for the construction of the whole
of the drain or of the bridges and culverts, the board of drain commissioners
shall estimate the cost of such unlet portion and of the bridges and culverts,
predicating its estimate so far as may be upon the cost of those portions that
have been let or upon similar work. The sum of all the costs and expenses
incurred or to be incurred shall be the cost of the construction of the drain.
[R. ('. 1905. § 1830: 1895. ch. 51, § 13; R. C. 1899, § 1456.]
§ 2474. Apportionment and taxat on of costs. After fixing the cost of the
construction of the drain, as provided in the preceding section, the board
of drain commissioners shall carry out upon the assessment list the specific
amount which each municipality and lot or tract of land benefited by the
drain for which the tax is levied is liable to pay on account of procuring the
right-of-way or the construction of any drain, or both, according to the per
cent which by section 2109 it is required to fix and determine, a copy of
whirl) shall be served on the clerk or auditor of each municipality against
which taxes are to be assessed. Such list shall thereupon be filed in the
office of the county auditor of the county in which the municipalities and
lands benefited by the drain are situated, and the auditor shall thereupon
extend upon the tax lists as a special tax as provided by law the several
amounts shown by the drain commissioners' list, specifying in such tax lists
the particular drain for the construction or procurement of the right-of-way
of whicii the special tax is assessed, which special tax shall be collected and
enforced in the same manner as other taxes. When such special tax is for the
right-of-way, the same shall when collected be paid by the county treasurer
into court for the benefit of the owners of the right-of-way, and the common
council or other proper taxing authorities of each city or other municipality
against which such assessment is made aa aforesaid, shall include in the first
606
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general tax levy thereafter made in said city or municipality the amount so
assessed against it by the board of drain commissioners, and the same shall
be extended upon the tax lists of the county for the current year by the
county auditor against all the taxable property in such city or municipality in
the same manner and with the same effect as other taxes are extended. [1U07,
ch. 93; R. C. 1905, § 1831; 1899, ch. 79; R. C. 1899, § 1457.]
Apportionment of special benefits when made, not being based upon estimated or actual
cost* of project, fact tnat actual costs may exceed estimated costs cannot affect validity
of apportionment.
Hackney v. Elliott, 23 X. D. 373, 137 N. W. 433.
Jury is not authorized to consider benefits to tract of land about to be condemned in determining full compensation. Hcskin v. Herbrandson, 21 N. D. 23a, 130 N. W. 830.
Special assessments bear simple interest at 7 per cent only from time that they must
be paid. Hackney v. Elliott, 23 X. D. 408, 137 X. W. 433.

§ 2475. Collection of drain taxes. Payment of expenses. The drain taxes
shall be collected by the county treasurer, and all moneys so collected shall
be credited to the drain fund to which they belong, and the county treasurer
shall be the treasurer of such drain funds.
Payment of all expenses and

and constructing any drain shall be made by the board of
drain commissioners issuing warrants in such amounts and to such persons
as by such board may be found due, which warrants shall be signed by the
chairman and secretary. All warrants drawn by such board in payment for
the right-of-way or construction of any drain shall be payable from tins
proper drain fund and shall be receivable for the taxes levied for the rightof-way or construction of such drain by the treasurer. All such warrants
after presentation to the county treasurer for payment, if not paid for want
of funds, shall be registered by the county treasurer and shall thereafter
bear interest at the rate of seven per cent per annum. [1907, ch. 93; R. C.
1905, § 1832; 1895, ch. 51, § 15; R. C. 1899, § 1458.]
Penalty paid as part of drain assessment into particular drain fund must remain in
costs of locating

bands

Twp.

county treasurer until disbursed for drainage purpose*.
Mikkelson, 24 X. D. 175, 139 X. W. 525.

of
v.

State ex

rel.

Viking

When necessary. In case the amount
§ 2476. Add'tional assessment.
realized from the assessment made for right-of-way or for the construction
of any drain shall not be sufficient to pay for Buch right-of-way or to complete such drain, and to pay fees and all incidental expenses, or to pay and
retire any bonds issued in connection with the construction of such drain,
or in case an enlargement or deepening of such drain or an extension of the
line thereof becomes necessary, a further assessment shall be made to meet
the deficit or additional expense and the amount thereof shall be levied and
collected in the manner hereinbefore provided.
[1911, ch. 124, § 1; R. C.
1905, § 1833; 1895, ch. 51, § 16; R. C. 1899, § 1459.]
The board of drain commis§ 2477. Extension of time to contractors.
sioners shall have power to grant a reasonable extension of time for the com"When any contract shall not be 6uished within
pletion of any contract.
the time specified, or to whieh it may be extended, the board of drain commissioners may in its discretion at any time thereafter, relet such unfinished
portion or any part thereof, after not less than five days' notice thereof to
The cost
the lowest responsible bidder and shall take security as before.
of completing such parts over and above the contract price, and the expense
of notices and reletting shall be collected by the board of drain commissioners of the parties at first contracting; provided, that in no case shall the
board of drain commissioners forfeit and annul a contract without five days'
notice to the contractor, if found, and if not found, then by written notice
[R. C.
left at his last place of residence, if known to be within the county.
1905. § 1834; 1895, ch. 51, § 17; R. C. 1899, § 1460.1
§ 2478. Extension of powen when necessary. The powers conferred by
this chapter for establishing and constructing drains shall also extend to and
include the deepening and widening of any drains which have heretofore
been or may hereafter be constructed; also to straightening, clearing out and
807
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deepening the channels of creeks and streams and the construction, maintaining, remodeling and repairing of levees, dykes and barriers for the purpose of drainage, and the board of drain commissioners may locate or extend
.the line of any drain if the same is necessary to provide a suitable outlet,
and shall cause a survey thereof to be made, and may establish a drain
upon the line of an abandoned drain, and complete the same, or in whole
or in part upon the line of an invalid drain. It may also establish and construct lateral drains with outlets in drains heretofore constructed; provided,
however, that all proceedings under this section affecting the rights of persons and property shall only be taken upon the petition and in accordance
with the procedure governing the establishment and construction of drains
in the first instance. Whenever the widening, extending or deepening of a
main drain is made necessary by the construction of a lateral drain, "the petition for the lateral drain shall contain a request for such widening, deepening or extension, and the cost of such widening, deepening or extension shall
be charged as a part of the cost of construction of the drain petitioned for and
assessed against the property benefited thereby as a part of the cost of the
construction.
[1907, ch. 93; R. C. 1905, § 1835; 1895, ch. 51, § 18; R. C.
1899, § 1461.]
2479.
Joint
powers of drain commissioners in two or more counties.
§
Apportionment of cost. Whenever it shall be deemed necessary by the boards
of drain commissioners of two or more counties in this state, to construct or
extend a drain through or into. two or more counties in this state, it shall be
lawful and the several boards of drain commissioners in the counties into or
through which such proposed drain may extend when completed, are empowered to establish, construct and maintain such drain through or into
two or more counties in manner following, to wit: There shall first be presented to the several boards of drain commissioners in each of such counties
a petition for the establishment of such drain in their several counties as
provided by law and such commissioners of such several counties shall determine upon the necessity or expediency of the establishment of such drain
as provided by law. The several boards of drain commissioners of all counties
through or into which such proposed drain may run shall then meet and agree
upon the proportion of damages and benefits to accrue to the lands affected
in each county affected and for this purpose they shall consider the entire
course of said drain through all said counties as one drain. They may apportion the cost of establishing and constructing such entire drain ratably and
equitably upon the lands in each county in proportion to the benefits to accrue
to such lands, and when they have so apportioned the same they shall make
written reports of such apportionment to the auditors of the several counties
affected, which reports shall show the portion of cost of such entire drain to
be paid by tax upon the lands in each of such counties and such reports shall
be signed by the boards of drain commissioners of all counties affected.
Upon the filing of such reports, the several boards of drain commissioners
shall meet and assess against the lands in each of such counties ratably and
equitably as provided by law an amount sufficient to pay the proportion of
cost of such drain in each of such counties so fixed by all said commissioners.
[R. C. 1905, § 1836; 1905, ch. 97.]
Joint boards of drain commissioners have power to secure outlet to drain established in
their district, in foreign territory by deepening or widening stream. Freeman v. Trimble,
N". D. 1, 129 N. W. 83.
Tri county board does not deal with individual tracts as such, but with county apportionment of benefits, considering collectively each county's lands benefited. Hackney v.
Elliott, 23 N. D. 373, 137 N. W. 433.

SI

§ 2480. Condemning right of way under certain conditions. Any person,
firm or corporation, either alone or in company with others, may petition
the drainage board for a drain, and deposit with the chairman of the drainage board a good and sufficient bond to be approved by the drainage board,
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conditioned that the petitioner will pay all costs of the proposed drain.
Then the drainage board shall, within ten days, commence proceedings for
the construction of suid drain according to the provisions of chapter 23 of
the Code ot North Dakota of 1905. No person, firm or corporation, except
the petitioners above mentioned, shall dig or construct any laieral ditch or
drain that will conduct the flow of water from any laud or lands into any
drain constructed under the provisions of this section, provided, that any
person o»* persons, firm or corporation, may petition the drainage board for
the privilege of digging ditches or lateral drains into the original ditch; and
thereupon the drainage board shall estimate and determine the proportionate
share of the cost of the main or original drain and the exact amount which
should be paid by such petitioners. The said petitioners may pay into the
county treasury the amount so determined, and they shall then be allowed to
connect their lateral ditches or drains with the main drain under the direction
and superintendence of the drainage board, but at their own cost and expense.
The money paid into the county treasury, as aforesaid, shall be divided among
those persons, their heirs or assigns, who paid for the original or main drain,
in proportion to the amount paid by each.
[1911, ch. 125, § 3.]
The preceding section*) 2461-2479 and the following sections 2481-2495 constitute chapter 23 of the Code of 1305 to which reference is made in section 2480.
See note to section 2490.

Drains may be laid along, within
§ 2481. Duty of railroad companies.
the limits of or across any public road, and when so laid out and constructed or when any road shall thereafter be constructed along or across
any drain it shall be the duty of the board of county commissioners, or
township supervisors, as the case may be, to keep the same open and free
from all obstructions. A drain may be laid along any railroad when necessary, but not to the injury of such road, and when it shall be necessary to
run a drain across a railroad it shall be the duty of such railroad company,
when notified by the board of drain commissioners to do so, to make the
necessary opening through said road and to build and keep in repair suitable
culverts or bridges.
[R. C. 1905, § 1837; 1895, ch. 51, § 19; R. C. 1899,
§ 1462.]

Construction of drains in street

diiitional

burden on easement.

17 L.R.A.

47!*.

When any drain crosses a
§ 2482. Construction of bridges and culverts.
highway the cost of constructing the necessary bridge or culvert shall be
charged in the first instance as part of the cost of constructing such drain,
after which such bridge or culvert shall be maintained as part of the highway.
The board of drain commissioners shall construct such bridges or culverts
over or in connection with each drain as may in its judgment be necessary
to furnish a passage from one part to another of any farm or tract of land
intersected by such drain and the cost of the construction thereof shall be
charged as part of the cost of constructing such drain and such bridge or pas
sage way shall be maintained under the authority of the board of county commissioners or township supervisors, as the case may be, and the necessary
expense thereof shall be deemed a part of the cost of keeping such drain open
and in repair. [R. C. 1905, § 1838; 1895, ch. 51, § 20; R. C. 1899. § 1463.]
§ 2483. Blind drains, how constructed. Blind drains may be constructed
by the use of drain tile or sewer pipe, when the nature of the ground will
admit of so doing. When blind drains are constructed the entrance shall be
protected from drift wood and other debris.
[R. C. 1905, § 1839; 1895.
ch. 51. § 21; R. C. 1899, § 1464.]
regularly established,
2484.
Record.
All
Legal
drains
denned.
drains
§
opened or constructed under the provisions of any law shall be deemed legal
drains and shall be under the control and charge of the county commissioners,
it shall be the duty of all boards of county commissioners in eases where
the records of any drain may not have been preserved, to see that such record

and

39
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is made in the best manner practicable in the office of the county auditor,
and whenever necessary it shall be their duty to complete the records of such
drain so as to show their legal character. Said board shall provide a book
to be known as " record of drains," in which such records shall be recorded.

[1907, ch. 93; R. C. 1905, § 1840; 1895, ch. 51. § 22; R. C. 1899, § 1465.]
§ 2485. Tax or assessment void, when. New proceedings. The collection
of no tax or assessment levied or ordered to be levied to pay for the location
and construction of any drain laid out and constructed under this chapter,
shall be perpetually enjoined or declared absolutely void in consequence of
any error of any officer or board in the location and establishment thereof,
nor by reason of any error or informality appearing in the record of the proceedings by which any drain shall have been located or established, nor for
want of proper conveyance or condemnation of the right of way, but the court
in which any proceeding may hereafter be brought to reverse or to declare
void the proceedings by which any drain has been located or established or
to enjoin the tax levied to pay the labor and cost and expenses shall on application of either party appoint such person or persons to examine the premises,
or to survey the same, or both, as may be deemed necessary and the court
shall on a final hearing make such order in the premises as shall be just and
equitable, and may order such tax to remain on the tax list for collection,
or any part thereof, or if the same shall havev been paid under protest shall
order the whole or such part thereof as may be just and equitable to be
refunded, the costsof said proceedings to be apportioned among the parties
as justice may require. If any proceeding for the location, establishment or
construction of any drain under the provisions of this chapter, have been
heretofore, or shall be hereafter enjoined, vacated, set aside, declared void
or voluntarily abandoned by the board of drain commissioners, in consequence
of any error, irregularity or want of jurisdiction affecting the validity of
such proceedings, and if any drainage warrants have been or shall hereafter
be issued in connection with such aforesaid invalid or abandoned proceedings,
the board of drain commissioners may nevertheless proceed under the provisions of this chapter to locate, establish and construct drains under thesame or different names, and in the same or different locations from those
described in the invalid or abandoned proceedings provided, however, such
new proceedings shall be in accordance with the general provisions of this
chapter. In case new proceedings shall be had, resulting in the location and
establishment of a drain in the same or substantially the same location
as that described in the invalid or abandoned proceedings, then the board of
drain commissioners shall proceed to ascertain and determine the real value
of services rendered, moneys expended and work done under such invalid or
abandoned proceedings, and the extent to which the same have contributed
or will contribute to the construction and completion of such drain, as subsequently established and constructed.
meeting of said board of drain
commissioners shall be held for the purpose of determining and fixing the
value aforesaid, at which meeting all persons interested, whether as holders
of warrants issued under invalid or abandoned proceedings, or as owners of
land benefited or to be benefited by such drain, may appear and be heard.
Ten days' notice of such meeting shall be given, in the manner, at the time
and as a part of the notice provided for in sections 2468 or 2471, and the
notice as published shall state briefly the purpose of such meeting, and that
all persons interested may appear and be heard.
The board shall thereupon,
and after such hearing, by an order made and entered in their minutes, find
and determine: (1) the real value of all work done, money expended and
services rendered under such invalid or abandoned proceedings, to the extent
only to which they contribute to the drain as subsequently located and
established; (2) the names of all persons or corporations owning or holding
drain warrants issued under such invalid or abandoned proceedings, and the
;

A
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dates and several amounts of such warrants. The board shall then proceed to
issue warrants to an amount not exceeding the value of the work done,
moneys expended and services rendered under such invalid or abandoned
proceedings, and deliver such new warrants to the owners or holders of tlx;
old warrants upon surrender and return of the latter provided, however, that
the value of any service rendered, or money expended, or work done, shall in
no case be declared to be greater than the warrant issued therefor, under the
invalid or abandoned proceedings, and if found to be less, the new warrant
shall not be issued or delivered except upon the surrender and return of the
old warrant, in lieu of which it is issued. The real purpose and intent of this
section is to afford compensation for services rendered, work done and
moneys expended, under invalid or abandoned proceedings, to the extent only
to which the same contributes to the completion of a drain located and established in pursuance of the provisions of this chapter.
[R. C. 1905, § 1841
1899, eh. 79 R. C. 1899, § 1466.]
Amendatory act constitutional. Title doos not violate section 61, constitution. Erlckon v. Cass County. 11 X. I). 494, 92 N. W. Sll.
;

;

Board is a tribunal to determine benefits. Determination not open to collateral attack.
Courts will not inquire into correctness of their judgment in assessment of bem iits. Krickson v. Cus* County, 11 X. D. 494, 92 N. \V. 841; Turnquist v. Drain Com'rs, 11 X. D. 514,
92 X.

W.

8.-i2.

Invalidity of spccinl assessment cannot be attacked five years after it is made where
complainant had actual notice of construction of drain at great expense. Hackney v.
Elliott. 23 X. D. 373, 137 X. W. 433.
Delay in procurement of deed to portion of right of way contracted for, and obtained
after hearing and review, does not invalidate such special assessment. Edwards v. Cass
County, 23 X. D. 5.'>5, 137 X. W. 580.

§ 2486. Drain kept open and is repair. Cost of. All drains that may
have been constructed under any law of this state, or that may be constructed
under the provisions of this chapter and situated in this state, shall, except
as otherwise provided, be under the charge of the board of county commissioners and their successors in office and be by them kept open and in repair.
In all cases when any completed drain is or may be situated in more han one
hereby
county the care of the portion thereof lying within any county
assigned to the board of county commissioners of such county to be by it kept,
open and in repair. The cost of such keeping open and in repair shall in all
cases be assessed, levied and collected in the same manner as is provided in
this chapter for the construction of drains in the first instance, and in cases
when no assessments of benefits shall have been made, the board of commissioners having charge of or to whose care such drain may be assigned shall
J

i.s

make

such assessment. [R. C. 1905, § 1842; 1895, ch. 51, § 24; 1899, § 1467.}
Joint boards of drain commissioners have power to secure outlet to drain established in
Freeman v. Trimble, 21 X. D. 1, 129 X. VV. 83.
69 L.R.A. S06.

tneir district, in foreign territory.
Maintenance of drainage ditches.

The board of county commissioners of
§ 2487. Rules and regulations.
any county may make rules and regulations on the subject of drainage
within such county, as it may deem proper, not inconsistent with the provisions of this chapter and especially with regard to clearing out and keeping
clear the channels of streams and the construction and maintenance of dams
thereupon, with reference to their capacity for drainage and may require
of the owners of such dams reasonable service in cleaning and keeping such
streams clear as a consideration for the right to erect dams thereupon. [R. C.
1905, § 1843; 1895, ch. 51, § 25; R. C. 1899, § 1468.]
Each board of drain commis§ 2488. Liability of drain commissioner.
sioners shall make a report to the board of county commissioners of all drains
begun, in process of construction or finished and shall also render a full
account of all moneys which shall come into its hands; and every drain commissioner shall be liable on his bond for any misapplication of money coming
into his hands as such commissioner. The report required by this section
611

Digitized by

Google

§§ *488-2494

POLITICAL CODE.

Drains

include an itemized statement of all expenses and
warrants drawn
C
[R °* 19°5 § 1844 1895 ch 51 § 26
'
'
K C 1899 °§ 1469 j""*
§ 2489. Compensation of commissioners and publishers.
[Drain commissioners shall receive for their services such amount
not less than three nor
exceeding four dollars per day for the time spent by them in
the performance of the duties of their office, such per diem to be fixed
by the board of
county commissioners.] Publishers of newspapers shall receive
for publishing
legal notices and furnishing evidence of such
publication the fees prescribed
tl9° 7 ' ch 94; E
1905 5 1845: 1895 '
shall

'

£ 5M27
/TalmtT^o.]
™

'

-

-

'

a

'

e '0rcg in S BectJon

was substituted by amendment for R. C. 1905,
«
?
f 1845, which
Xed th ratc °' compensation " at not less than two
nor exceeding three dollar* per
„ i.
I
day.
The words in brackets are re-enacted in the following section
2490. The latter

purports to be independent legislation;
pensation of publishers in section 2489

it
is

seems, therefore, that the provision as to comexisting law.

The drain commissioners shall receive for their
§ 2490. Compensation.
services such amount not less than three nor exceeding four dollars
per day
for the time actually spent by them in the performance of the
duties of their
office, such per diem to be fixed by the board of county
commissioners; provided, the said drain commissioners shall render an itemized
and verified
statement showing the date or dates when their services were rendered, and
not more than the compensation for one day shall be allowed to them
for
services rendered in any one calendar day of twenty-four hours.
[1911,
C - 1905 § 1845 1895 > cn 51 § 27; R. C. 1899,
§ 4; 1907 ch 94 '
'
§ 1470. J
See note to section 2489.
The foregoing section 4 in Laws 1911, ch. 125, was preceded by a section which constitutes section 2480 herein.

^

'

'

R

'

i

-

»

§ 2491. Penalty. If any person shall willfully and maliciously remove
any surveyor's stake set along the line of any drain laid out under the
provisions of this chapter, or obstruct or injure any such drain, he shall for
each and every such offense be subject to a penalty not exceeding ten dollars
together with such sum as will be required to repair such damage and costs
of suit, which penalty may be recovered in an action by the board of drain
commissioners or county commissioners as the case may be. Whenever the
amount of any recovery shall be collected it shall be deposited with the
county treasurer to the credit of the proper drain fund. [R. C. 1905, § 1846
1895. ch. 51, § 28; R. C. 1899, § 1471.]
§ 2492. State and county officers not eligible. No person holding any state
or county office shall be eligible to the office of drain commissioner, and any
drain commissioner accepting any state or county office shall thereupon be
considered as having vacated the office of drain commissioner.
[R. C. 1905,
§ 1847; 1895. ch. 51, § 29; R. O. 1899, § 1472.]
§ 2493. Power to administer oath. Drain commissioners shall have power
1o administer any oath required in any proceeding had before them or in
which they may be called to act officially. [R. C. 1905, § 1848 1895, ch. 51,
§ 30; R, C. 1899, § 1473.]
The board of county commis§ 2494. Bonds, when and how authorized.
sioners of any county in which any such drain is proposed to be located and
constructed is authorized to issue bonds which shall be known as drainage
bonds, in such sums as may be necessary for the purpose of defraying the
expenses incurred or to be incurred in obtaining the right of way or in
locating or constructing any such drain, said word " expenses " to be construed to mean and to cover every item of cost of such drain from its inception to its completion as hereinbefore provided, which bonds shall be paid
out of the revenues to be derived from taxes levied, or to be levied, and
collected from that portion of the county found by the board of drain com;
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missioners to be benefited thereby. Such bonds shall bear interest at a rate
not exceeding seven per cent and shall be divided in such amounts and payable at such periods not exceeding fifteen years, as the board of county
commissioners may determine; provided, that any land owner who may
desire to pay the entire amount assessed against his land for the entire cost
of such drain, including warrants and interest thereon, may, prior to the
sale of such bonds, pay into the county treasury the amount of said assessments for which the treasurer shall give his receipt in full, and such lands
shall not be included in the list of the lands assessed.
The county auditor
shall give notice of the determination of the board of county commissioners
to issue bonds by publishing a notice in the official newspaper of the county
at least fifteen days before the date of selling said bonds. Said notice snail
designate the drain proposed to be bonded, and in general terms notify all
persons interested of their right to pay their total assessment prior to the
date of the sale of said bonds, as provided in this section. The money paid
in shall be used to take up warrants, and the bonds issued shall be for such an
amount as will pay the remainder of the cost of construction; and the said
board shall provide sinking funds for the payment at maturity of each series
of bonds issued and for the payment of the annual interest on the same.
The bonds issued under the provisions of this chapter shall be signed by the
chairman of the board of county commissioners of such county and countersigned by the county auditor, who shall keep a record of the bonds issued

under the provisions of this chapter. Such board shall have the power to
negotiate such bonds at not less than the par value thereof as it may deem
for the best interest of all persons interested in such drain. Such bonds shall
contain a recital that the same are issued in accordance with the provisions
and pursuant to the authority of this chapter and that they are to be paid
out of sinking funds to be created as in this chapter provided. Whenever
such bonds shall be issued the tax hereinbefore provided for shall not be
collected all in one year, but shall be divided into parts corresponding with
the amounts and maturities of the bonds, and such parts shall be extended
year by year upon the tax lists by the county auditor against the proper
parcels of land and property liable to taxation for that purpose and collected
in such year, and such fund shall constitute the sinking fund provided by
this section.
[1907, eh. 93; R. C. 1905, § 1849; 1895, eh. 51, § 31 R. C. 1899,
§ 1474; 1901, ch. 39.]
Twpntv year liotids hid in and accepted in Oct., 1000. arc valid although not signed a:i<l
delivered until Nov., 1901. May v. Cass County, 12 N. D. 137, 06 N. W. 202.
;

Issuance of bonds for cost of construction. Postponement of assessments and division
thereof not taking property without "due process of law." Erickson v. Cass County, 11
404, 92 X. W. 84 1.
Accrued interest as part of par value within prohibition against sale of bonds at !<•>*
than par. 35 L.R.A. (N.S.) 78y.

N. D.

The board of county
§ 2495. Levy of tax for interest. Sinking fund.
commissioners shall in each year at the time of levying the taxes, levy upon
the property liable to taxation on account of the location and construction
of any drain a tax sufficient to pay the annual interest on any bonds which
may have been issued for the purpose of locating and constructing the drain.
Separate sinking funds shall be provided for each separate drain for the
construction of which bonds shall have been issued, and no funds in any
such sinking fund shall be applied to any other purpose than the payment
of the bonds for the payment of which such fund was created. No county
shall be liable for the payment of any bonds issued under the provisions of
this chapter, but such bonds shall be paid only out of the sinking funds
created as in this chapter provided. [R. C. 1905, § 1850; 1895, ch. 51, § 31;
B. C. 1899, § 1474; 1901, ch. 39.]
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tub Poor, §§ 2496-8528.
Asylum and Poor Farm, §§ 2529-2544.
For Relief of Needy Settlers, §§ 2545,
Care of the Insane, §§ 254 7-25(57.

Surroirr of

2546.

Counties Liable for Expenses of Insane, §§ 2568-2579.
Postal Rights of Insane Persons, §§ 2580-2582.
State Tuberculosis Sanitarium, §§ 2583-2593.
Marks and Brands, §§ 2594-2000.
Herding and Driving, §§ 2G07-2G16.
Heed Law, §§ 2017-20:50.
Sheep Husbandry. §§ 2037-2043.
State Wolf Bounties, S§ 2044-2G5G.

13.

Estiuys, §§ 2057-200!).

14.

18.

Cruelty to Animals, §§ 2070, 2071.
Texas or Cherokee Cattle, §§ 2072-2077.
Live Stock Sanitary Board, §§ 2678-2098.
Reimbursement of Owners of Tubercular Cattlk, §§ 2699-2710..
State Board of Veterinary Medical Examiners, §§ 2711-2720.

19.

Glanders, §§ 2721-2740.

20.

Sheep Inspectors, §§ 2741-2754.
Live Stock Inspection, §§ 2755-2700.
Regulation of Health Certificates of Live Stock, §§ 2760a, 2760b.
Health Certificate for Puke-Bred Cattle, §§ 2701, 2762.
Admission of Live Stock into the State, §§ 2762a-2762i.

15.
16.
17.

21.

22.
23.

24.
25.

26.
27.

28.

Stallion Registration, §§ 2763-2779.
Dippino Tanks, §§ 2780-2785.
Live Stock Association, § 2786.
Live Stock Protective Association, §§ 2787-2790.

29.

Prairie Fires, §§ 2791-2808.

30.
31.
32.
33.

Promotion of Anatomical Science, §§ 2809-2811.
Hospitals Prohibited, § 2812.
Bounty for Tree Planting, §§ 2813-2816.
Noxious Weeds, §§ 2817-2820.
Prevention of Spread of Noxious Weeds, §§ 2821-2823.
Inspection and Peculation of Nurseries, §§ 2824-2834.
Manufacture and Sale of Dairy Products, §§ 2835-2863.
Destruction of Grasshoppers, §§ 2804-2808.
Extermination of Gophers, §§ 2809-2873.
Adulteration of Oils, §§ 2874-2878.
Pure Food Law, §§ 2879-28S9.

34.
35.
3G.

37.
38.
39.

40.

41. Fertilizers, §§ 2890-2897.
42. Pure Seed Law, §§ 2898-2910.
43.
44.
45.

46.
47.
48.
49.
50.

51.
62.
53.

Concentrated Commercial Feeding Stuff, §§ 2911-2981.
Protection of Manufacturers of Beverages, § 2922.
Adulteration of Paints, §§ 2923-2925.
Adulterating Formaldehyde, §§ 2920-2932.
Adulteration of Paris Green, §§ 2933-2938.
Pure Drugs, §§ 2939-2951.
Prohibiting Public Drinking Cups, §§ 2952-2954.
Sanitation of Barber Shops, §§ 2955, 2956.
Disinfection of Public Vehicles, §§ 2957-2959.
Disinfecting Second Hand Goods. §§ 2960, 2961.
Sanitation of Food Producing Establishments, §§ 2962-2971.
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Such Vehicles, §§ 2976a-2976s.
Fire Escai-es, §§ 2977, 2978.

60.

Hotel Inspection, §§ 29T9-2994.
Doorways in Public Buildings, §§ 2995-2997.
Weights and Measures, §§ 2998-3009.
Weight, Measure or Count op Food Products ob Beverages,

57.

58.
59.

§§ 3010-3013.
61.

Purchase of Grain,

62.

Public Scales, §§ 3016-3020.

63.
64.

Commission Merchants, §§ 3021-3027.
Hawkers and Peddlers, §§ 3028-3035.
Taxation of Transient Merchants, §§ 3036-3042.
Trade Discrimination and Unfair Competition, §§ 3043-3047.
Commercial Discrimination Prohibited, §§ 3048-3055.
Logs and Lumber, § 305G.

65.
66.
67.
68.
69.
70.
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72.
73.
74.
75.
76.
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79.

80.
81.

82.

§§ 3014, 3015.

Oil Inspection, §§ 3057-3080.
Coal Mine License and Statistics, §§ 3081-3084.

Coal Inspection, §§ 3085-3089.
Abstracters, §§ 3090-3099.
Public Warehouses, §§ 3100-3125.
Certificate of Inspection and Weight, §§ 3126-3129.
Uniform Accounting, §§ 3130-3134.
Reports of Elevators and Warehouses, §§ 3135-3137.
Storage Companies, §§ 3138-3148.
Cold Storage Warehouses, §§ 3149-3161.
Superior Grain and Warehouse Commission, §§ 3162, 3163.
Habitual Drunkards, §§ 3164-3167.
Preventing Infant Blindness, §§ 3168-3172.
Newspapers Qualified to do Legal Printing, §§ 3173-3176.
Article

1.

— Support of the

Poor.

§ 2496. Duty of supervisors. That the supervisors of the several townships
of this state shall be ex-officio the overseers of the poor within their respective
townships, and shall perform all duties with reference to the poor of their
respective townships, that may be prescribed by law.
[1913, ch. 121, § 1;
B.
1905, § 1851; R.
1899, § 1475.]
§ 2497. Overseers of the poor. Every township supervisor shall, in discharging the duties prescribed by this article, be designated an overseer of the
poor. [1913, ch. 121, § 2; R. C. 1905, § 1851 R. C. 1899, § 1475.]
§ 2498. Suits. In all suits and proceedings in favor or against any such
overseer connected with or pertaining to the poor of his township, the same
shall be conducted in favor of or against such township, in its corporate name.
[1913, eh. 121, § 3; R. C. 1905. § 1852; R. C. 1895, § 1476.]
§ 2499. Application for relief. Any application for poor relief must be
made to an overseer of the poor and the county commissioners shall not entertain original jurisdiction in the case of an application for poor relief, except
in counties without township organization and as hereinafter provided. [1913.
ch. 121, § 4; R. C. 1905, § 1853; R. C. 1899, § 1477.]

C

C

;

Acceptance of service by one removed to pest house by order of commissioners makes
patient liable for medicine and service of physician. Ostland v. Porter, 4 Dak. 98, 25
N. W. 731.
County not bound for unauthorized relief furnished. St. Luke's Hospital Aas'n T. Grand
Forks County, 8 S. D. 241, 77 N. W. 598.
No legal duty imposed upon a county to provide relief or support to one who has a
Hamlin County v. Clark County, 1
legal settlement therein while without the county.
6. D. 131, 45 N. W. 329.
Liability of relatives for support of paupers. 84 Am. Dec 270.
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Settlement aa affecting liability for support during epidemic. 26 L.R.A.(N.S.) 729.
Effect on liability (or support of pauper of division of territory of municipality, town
or comity. 39 L.R.A. ( X-.S. 290.
Right to compensation from public for relief furnished poor person, in cases not provided for by law, or where there has been no compliance with siatutury prerequisites. 39
IaR.A. NjS.) 1G1.
Liability of public for medical services to indigent person in alM,-nce of notice or request. 9 L.R.A.(N.S.) 1234.
Kight to use public funds to relieve persons not entirely without means of their own.
27 UR.A.(N*S.) 1079.
Liability of alleged pauper, or his estate, to pay for support or gifts obtained on the
ground of poverty. 55 L.R.A. 570.
Right of counsel, assigned to defend indigent person, to compensation from public, in
absence of statute. 36 L.R.A. (N.S.) 377.
)

(

§ 2500. Legal resi dence. The question of whether an applicant for poor
township, so as to entitle him to relief, shall
be determined by the overseers of the poor according to the provisions of
chapter 183 of the Laws of 1907, subject to appeal to the county commissioners who may bring action in the district court to determine the legal
residence of applicants for poor relief, when the question is an issue between
the overseer of the poor in two or more townships and when an agreement
cannot be effected. When an action is brought for the purpose herein provided,
the county commissioners may direct the overseers of the poor of the township
where the application for relief was first filed, to contribute to the support
of such poor during the pendency of such action, subject to reimbursement
by the township where it is finally determined that such applicant has legal
residence, if such action is decided favorably to the township contributing to
the maintenance of such poor person.
[1913, ch. 121, § 5.]
" Chapter 183 of the Laws of 1907 " referred to in the foregoing section now constitute*
relief has legal residence in the

the following section 2501.

§ 2501. Residence acquired. Married women and children. Eesidence may
be acquired in any county so as to oblige such county to relieve and support the
persons acquiring such residence in case they are in need of relief, as follows
1. The residence of a married woman follows that of her husband if he has
any within the state, otherwise her own at the time of her marriage, and if she
then had any residence it shall not be lost or suspended by the marriage and
in case the wife shall be removed to the place of her residence, and the husband shall need relief, he shall receive it in the place where his wife shall have
her residence.
2. Legitimate children shall follow and have the residence of their father
if he has any within the state, until they gain a residence of their own, but if
the father has no residence they shall in like manner follow and have the
residence of their mother if she has any.
3. Illegitimate children shall follow and have the residence of their mother
at the time of their birth, if she then has any within the state; but neither
legitimate nor illegitimate children shall gain a residence by birth in the
place where they were born, unless their parent or parents had a residence
therein at the time.
4. Each male person and each unmarried female over the age of twenty-on**
years, who shall have resided one year continuously in any county in this state,
shall thereby gain a residence in such county. Each minor whose parents, and
each married woman whose husband has no residence in this state, who shall
have resided one year continuously in any county in this state, shall thereby
gain a residence in such county. Every person who has resided one year
continuously in the state, but not in any one county, shall have a settlement in
the county in which he has longest resided within such year. The time during
which a person has been an inmate of a hospital, poorhouse, jail, prison or other
public institution and each month during which he has received relief from
the poor fund of any county, shall be excluded in determining the time of
residence hereunder. Every minor not emancipated and settled in his own
;

*
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whom

he has

last

5. Each minor who shall be bound as an apprentice to any person shall
immediately upon such binding, if done in good faith, thereby gain a residence
where his master has a residence.
6. Each residence when once legally acquired shall continue until it is lost
or defeated by acquiring a new one in this state, or by voluntary absence from
the county in which such residence had obtained for one year or more and
upon acquiring a new residence, or upon the happening of such voluntary
absence, all former residence shall be defeated and lost, and the provisions of
this section shall apply to cases of residence begun to be acquired or lost or
defeated, as well heretofore as hereafter.
[1907, eh. 183; R. C. 1905, § 1854;
;

K. C. 1895, § 1478.]
Settlement of servant*.

4 L.R.A.(N.S.)

698 and particularly 704, 708, 709, 713, 715.

720, 721, 723.

§ 2502. Oversight and care of poor. The overseer of the poor in each township shall have the oversight and care of all poor persons in his township so
long as they remain a public charge, and shall see that they are properly
relieved and taken care of in the manner required by law. He shall, in cases of
necessity, promptly provide medical and surgical attention for all of the poor
in his township, who are not provided for in public institutions and shall also
see that such medicines as are prescribed by the physician or surgeon in attendance upon the poor are properly furnished, provided, that in counties where
county physician or physicians have been appointed on an annual salary, the
overseer of the poor shall call upon the nearest county physician to attend
such poor person in need of medical or surgical attention. [1913, ch. 121, § 6;
R. C. 1905, § 1855; R. C. 1899, § 1479.]
Liability to poor person for failure to furnish, or negligence in furnishing,
L.R.A.(Ni$.) 168.

relief.

39

§ 2603. Complaint in behalf of the poor. Duty of overseers. It shall be
the duty of the overseers of the poor, on any complaint made to them in
behalf of the poor, to examine into the ground of such complaint, and if in
their judgment the poor have not been sufficiently provided with the common
necessaries of life, or have in any respect been illtreated by the person under
whose charge they have been placed, to withhold any part of the compensation allowed to the person keeping them, as such overseers may deem reasonable and proper, and remove such poor and place them in the care of some
other person. [R. C. 1905. § 1857 R. C. 1899, § 1481.]
§ 2504. Overseer to make investigation. Whenever a claim for poor relief
shall be made upon an overseer of the poor for the benefit of any person or
families of persons claiming to be poor and in distress, it shall be the duty of
the overseer of the poor to carefully investigate the circumstances of such
poor persons, so as to ascertain their legal residence, their physical condition
of health, their present and previous occupation, their ability and capacity for
labor, their ages and nationality, and the names and ages and ability and
capacity for labor of all members of their family, the names and addresses and
occupation of their parents, brothers, sisters, sons or daughters, and if such
claimants for relief are found to be in distress the cause of their condition,
if the same may be ascertained
the overseer of the poor shall also require
and ascertain if the relatives of such claimants are able and willing to assist
them. [1913, ch. 121, § 7.]
§ 2505. Temporary aid. Whenever an overseer shall ascertain by investigation that any poor person or family require assistance, he shall furnish to them
such temporary aid as may be necessary for the relief of immediate and pressing suffering; before any further final or permanent relief in any case be
given, the overseer shall consider whether distress can be relieved by other
means, than by expenditure of township funds. [1913, ch. 121, § 8; R. C. 1905,
§ 1861 R. C. 1895, § 1485.]
:

;

;

•

•
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If the poor persons applying are in goo«l
§ 2506. Persons must work.
health, or if any members of their family are so, the overseers shall insist that
those able to labor shall seek employment and he shall refuse to furnish any
aid until he is satisfied that the persons claiming help are endeavoring to find
work for themselves. The overseer in such cases shall make all possible effort
to secure employment for the able bodied in the township where they reside
and may call upon residents of the townships to aid him in finding work for
such persons as are able to labor.
[1913, ch. 121, § 9.]
§ 2507. Help by relatives. If the poor persons applying for township
aid have relatives to assist them who are living in the township, it shall be the
duty of the overseer before giving aid a second time, to call on such relatives
of the poor persons and ask them to help their poor relatives either with

material relief or by furnishing them with employment. If any poor person
applying for relief is able to labor and refuses to work when given the opportunity then the overseer shall refuse any further aid to such person, except
admission to the county poor asylum or farm, if there be one, where he shall
be compelled to labor, and if there be no poor farm in the county, such person
shall be considered a vagrant and on complaint made by an overseer of th*>
poor or by any other person, the person so refusing to work shall be prosecuted
and punished in the manner prescribed in cases of vagrancv. [1913, ch. 121.
§ 30.]

County pays seventy-five per
§ 2508. Schedule to county commissioners.
cent.
Whenever an overseer of the poor shall give aid. to any poor person
or family to the amount of the value of fifteen dollars, it shall bp unlawful
for him to furnish any further aid to such poor person or family until he shall
have presented a statement of the case to the board of county commissioners
with a report or schedule of said case containing the facts and information
indicated in section 2504. The board of county commissioners shall have the
power and authority to refuse to appropriate county funds for the aid and
maintenance of any poor person who has received aid from the overseer of
the poor, if it shall appear to the board after examining the report of the
said overseer, that aid is necessary. The board of county commissioners shall
also have the authority to reduce or increase any allowance for aid and
maintenance of the poor made by the overseer of the poor, where justice seems
to require it; and the board, by a majority vote of all the members, shall also
have the power to grant relief to poor persons who have been refused aid
by the overseer of the poor if justice and humanity require such relief, and
the township where such poor person has a legal residence shall pay a sum
equal to twenty-five per cent of the amount allowed by the board of county
commissioners and the county shall pay seventy-five per cent thereof. If, after
the report herein required to be made to the board of county commissioners,
it appears to said board that relief should be granted to such poor person,
the board shall appropriate an amount equal to seventy-five per cent of the total
amount granted for the aid and maintenance of such poor person by the
overseer of the poor, and the amount so appropriated shall be paid by the
county treasurer to the treasurer of the township. When the board of county
commissioners shall reduce or increase the amount allowed for the support and
maintenance of a poor person by the overseer of the poor, the said board shall
appropriate a

sum equal

to seventy-five per cent of the

amount

finally allowed

and the balance shall be paid by the township as hereinbefore provided, and
no credit shall be given, the township by the board of county commissioners
for any amounts allowed for the aid and maintenance of the poor persons under
the provisions of this act in excess of twenty-five per cent of the total amount
allowed by said board after examining the reports submitted by the
overseer of the poor, as hereinafter required. [1913, ch. 121, § 11.]
"This act." to which the section refers, is Laws 1913. ch. 121, constituting in this com
finally

pilation sections 2496-2500, 2502, 2.504-2516, 2519-2528.

61S

Digitized by

Goool

Police of the State.

POLITICAL CODE.

§§ 2009-2515

§ 2509. Aid for able bodied nonresidents unlawful. It shall be unlawful
for any overseer of the poor to aid any person who is not a resident of the
township where he is found otherwise than by some form of labor, unless such
person shall be sick, aged, injured or crippled and unable to travel; and all
overseers of the poor shall endeavor to provide some form of manual labor at
which they shall set any aide bodied nonresident who may apply for relief to
them. It shall be unlawful for any overseer of the poor to furnish any able
bodied nonresident with transportation at the cost of the township. [1913, eh.
121, § 12.]

§ 2510. Legal residence must be ascertained. It shall be unlawful to furnish
any nonresident who may be sick, aged, injured or crippled, with transportation at the cost of the township until after the overseer shall, by correspondence or otherwise, have ascertained beyond a reasonable doubt the legal residence of the person applying, and any transportation furnished to such person
or persons shall be in direction of their legal residence, unless it be shown
beyond reasonable doubt that the person in distress has some valid claim for
support or some means of support in some other place towards which he or she
shall ask to be sent.
[1913, ch. 121, § 13.]
§ 2511. Records must be kept. Every overseer of the poor and every person
who administers relief from the public fimds to the poor, sick and needy who
are not inmates of any public institutions, shall keep a record in which shall be
entered the full name, age, sex, color, whether married or single, and nationality of every person to whom such officer or disburser of public funds gives
relief, the date of giving relief in each instance, and the amount, if the relief
be in form of money, or the value and kind, if such relief be in the form of
articles of use or value. In the instance that relief is given to the person for
the use of others, the records shall show the number of such recipients of
relief, with the age and sex of each, if the relief be restricted to a single family, and the name, age, sex, color and nationality of each person partaking of
such relief who is not a member of the family of the person into whose hands
relief is given by the overseer of the poor or other disburser of public funds.
That said record also be made to show the reason for the giving of relief in
each instance. [1913, ch. 121, § 14; R. C. 1905, § 1S58; R. C. LS99, § 1482.]
Two copies of the record so
§ 2512. Copies of record filed with auditor.
kept shall be filed in the office of the auditor of the. county wherein such
relief is given by every person keeping such a record, at least once every three
months; and it is hereby made unlawful for the board of county commissioners
of any county to approve or allow the payments from the county treasury of
the expense of relief to any person until two copies of such records, fully
conforming to that described in the last preceding section, shall have been
filed in the office of the auditor of the county in which such relief is given.
[1913, ch. 121, § 15.]
§ 2513. Application to the board of county commissioners. If any poor
person shall feel that he or she is entitled to the benefit of the laws for
the relief of the poor, and the overseer of the poor of the township in which
he or she resides shall refuse to give such person the benefit thereof, upon
application of such person the board of county commissioners, or a majority
thereof, may, if it shall think proper, direct the overseer to relieve him or her,
on his or her application therefor. [1913, ch. 121, § 16; R. C. 1905, § 1859;
K. C. 1899, § 1483.]
§ 2514. When residence is uncertain. If any one within the description of
the poor persons specified in this act shall be found in any township and the
overseer of the poor of such township shall be unable to ascertain and establish the place of legal residence of such person, he shall proceed to provide
for such poor person in the same manner as other persons are hereby directed
to be provided for. [1913, ch. 121, § 17 ; R. C. 1905, § 1860 R. C. 1899, § 1484.]
§ 2515. Poor person may be conveyed to place of residence. Upon com;
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plaint of any overseer of the poor, any justice of the peace may, by his warrant directed to and to be executed by any constable or by any other person
therein designated, cause any poor person found in the township of such
overseer likely to become a public charge, and having no legal residence
therein, to be sent and conveyed at the expense of the county, to the place
where such person belongs, if the same can be conveniently done; but if he or
she cannot be so removed, such persons shall be relieved by such overseer whenever such relief is needed. [1913, ch. 121, § 18; R. C. 1905, § 1862; R. C. 1899,
§. I486.]
§ 2516. Appeal to the district court. If any overseer of the poor of any
township in any county in North Dakota, to which any pauper shall have been
removed, as above provided, shall feel himself aggrieved by such order of
removal, he may at any time within twenty days after such removal shall be
known to him, appeal from the decision of the justice of the peace ordering
such removal, to the district court of the county from which the removal was
ordered to be made such appeal to be taken, tried and determined and costs
adjudged as in other cases of appeals from judgment of the justice of the peaee,
and the order of removal mav be vacated or affirmed according to law and the
right of the cause. [1913, ch. 121, § 19; R. C. 1905. § 1863 R. C. 1899, § 14S7.]
§ 2517. Appeal heard, how. Such appeal shall be heard at the term of
court next after the same is filed therein, if in the opinion of the court reasonable notice of the appeal has been given to the opposite party; but if not
thus given, the cause shall stand continued until the next term of the court.
[R. C. 1905, § 1864; R. C. 1895, § 1488.]
§ 2518. When order of removal defective. If the order of removal is defective, the court shall permit the same to be amended without costs, and
after such amendment is made the appeal shall be heard and determined as
in other cases.
[R. C. 1905, § 1865: R. C. 1895. § 1489.]
§ 2519. Overseer must receive person having legal residence. If any person
be removed by virtue of the provisions of this act from any county, township
or place to any other place within the state, by warrant or order under the
hand and seal of any justice of the peace, as hereinbefore provided, the
overseer of the poor of the township or place to which said person shall be
removed is required to receive such person if he have a legal residence in his
township.
[1913, ch. 121, § 20; R. C. 1905, § 1866; R. C. 1899, § 1490.]
A<* to what constitute* " this art" to which the section refers, aee note to section 2508.
§ 2520. In case of death, resignation or removal of trustee [overseer].
If any overseer shall remove out of his proper township, or be removed from
his office or resign, or in any other way vacate his office, he shall immediately
deliver all books, papers and other things concerning his office to his successor, upon his appointment and in the event of the death of any overseer
his executors or administrators shall, within forty days after his death, deliver
over all things belonging to his office, to his successor in office. [1913, ch. 121,
;

;

;

§ 21.]

§ 2521. Settlement. The overseer of the poor shall make settlement with
the board of county commissioners, quarterly, at the regular meetings or
oftener as said board of county commissioners shall direct, of all poor relief
of the past quarter, and file all vouchers therefor as required by this or any
other law; and the board of county commissioners are hereby directed to
settle with the overseer of the poor in the several townships of their respective
townships at least once every quarter and oftener if they shall deem the same
necessary, and the said board shall pay the township treasurer, quarterly,
seventy-five per cent of all money advanced for the aid and maintenance of the
poor in such township for the preceding quarter. [1913, ch. 121, § 22; R. C.
1905. § 1867: R. C. 1895, § 1491.1
§ 2522. Providing for care of nonresidents. It shall be the duty of the
overseer of the poor on complaint made to him that any person not an in620
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habitant of his township is lying sick therein or in distress, without friends
or money so that he or she is likely to suffer, to examine into the case of said
person, and grant such temporary relief as may be required. And if any
person shall die in any township who shall not leave money or other means
necessary to defray his or her funeral expenses, it shall be the duty of the
overseer of the poor of such township to provide some person to proyide for
and superintend the burial of such deceased person, the necessary and
reasonable expenses whereof shall be paid by the township, and upon the
order of such overseer, provided that the expenses of such funeral to be borne
by the township shall not exceed twenty-five dollars. [1913, ch. 121, § 23;
R. C. 1905, § 1870; R. C. 1899, § 1494.]
§ 2523. Compensation of overseers. Overseers of the poor shall receive two
dollars per day each for every day during which they shall be necessarily
employed in the discharge of their duties as such overseers, to be allowed by
the supervisors of the township and paid out of the township treasury, and
each overseer of the poor shall have power and authority to grant temporary
relief, and no special meetings shall be called by said overseer of the poor
for the consideration of poor relief, but the question of relief shall be acted
upon at the regular quarterly meetings of the board of township supervisors.
[1913, ch. 121, § 24; R. C. 1905, § 1868; R. C. 1899, § 1492.]
§ 2j24. Overseers shall submit accounts, when. The overseers of the poor
shall annually at the first session of the board of county commissioners in each
year, submit their annual report of proceedings for the year past which
report shall be presented to the county auditor at least one day before the
session of such board.
[1913, ch. 121, § 25; R. C. 1905, § 1869; R. C. 1899,
§

.

1493.]

§ 2525. Blanks. All blanks for reports, schedules and information required
under this act shall be prepared and printed by the county and the expense
thereof shall be paid out of funds of the county. The county auditor shall
distribute said blanks among the overseers of the poof in each township. The
board of control of state institutions shall prepare all the forms for blanks
to be used by the overseers of the poor under this act, and such forms shall
be sent to the county auditors promptly after the passage and approval of
this act, who shall thereupon print and distribute the said blanks hereinbefore
required. [1913, ch. 121, § 26.]
As to what constitutes " this act" to which the section refers, see note to section 2508.

§ 2526. County commissioners. Overseers of the poor. In counties where
township organization has not been effected, the county commissioners shall
be ex-offieio overseers of the poor and shall perform all duties with reference
to the poor within their jurisdiction that are by the provisions of this act
imposed upon township supervisors and the provisions of this act relative to
legal residence, method and conditions of granting relief to the poor, filing of
records, and salaries of the overseers of the poor, shall apply and the expense
of such relief shall be paid by the county. [1913, ch. 121, § 27.]
As to what constitutes " this act," see note to section 2508.
§ 2527. Application of certain provisions herein. The provisions of this
act relative to the duties of township supervisors as ex-offieio overseers of the
poor shall apply to the city council or city commissioners, as the case may be.
in cities, and to the village trustees in villages of this state and the method
of making application for relief, the percentage paid by such city or village
and the county, the report or schedule required to be submitted to the county
commissioners shall be the same as is provided herein in the case of the overseers of the poor in the townships of this state and the seventy-five per cent
of such relief paid by the county shall be paid to the city or village treasurer,
as the case may be ; and the provisions of this act relative to legal residence,
appeals, settlement with the county commissioners, records to be kept, and
investigations to be made, shall apply in the case of relief or applications for
;

;
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relief to the city council or city commissioners in cities,
in villages in this state.
[1913, ch. 121, § 28.]
As to what constitutes " this act," see note to section 2508.

and

to village trustees

§ 2528. Independent poor relief districts in cities. The council or the city
commissioners, as the case may be, of any city of five thousand or more inhabitants, may, or upon being petitioned by not less than ten per cent of the
legal voters residing therein, shall at the next regular election held in such
city, submit to the qualified electors thereof, the question of whether such city
shall become an independent poor relief district, and if a majority of the
electors voting thereon at such regular election are in favor of the proposition

become an independent poor

the city shall

relief district.

Asylum and Poor Farm.
Management. It shall be lawful for

Article

[1913, ch. 121, § 29.]

2.

the board of county
§ 2529. Election.
commissioners in the several counties in the state after having submitted
the question to the legal voters of the county at any special, county or general
election whenever the commissioners may deem it advisable, and if at such
election a majority of the legal voters shall vote in favor of the proposition,
to purchase a tract of land in the name of the county and build, establish and
organize thereon an asylum for the poor and to employ some humane and
responsible person, a resident of the county, to take charge of the same upon
such terms and under such restrictions as the board shall consider most advantageous for the interest of the county, who shall be called superintendent
of the county asylum; and it shall be lawful for the county commissioners of
two or more counties, after having been so authorized, by a majority of the
legal voters of their respective counties, in the manner prescribed in this
section, jointly to purchase lands and erect asylums and to continue such
joint ownership during their pleasure; and to do such other things necessary
and proper for the relief of the poor within such counties as might be done by
a county acting alone. JR. C. 1905, § 1871 1899, ch. 6; R. C. 1899, § 1495.}*
§ 2530. Duty of superintendent of asylum. The superintendent shall receive
into his care and custody all persons who may become a county charge
as paupers, and take such measures for the employment and support of
such paupers, and perform such other duties as the board of county commissioners shall from time to time order and direct, consistent with the laws
of this state provided, that the superintendent shall not admit a patient or
pauper without first obtaining an order from the commissioner of the district
where such patient or pauper resides or belongs, except in cases where immediate attention is required, the superintendent may admit such paupers or
patients but shall immediately thereafter notify such commissioner.
[1907,
ch. 65 R. C. 1905, § 1872 R. C. 1899, § 1496.]
commissioners
§ 2531. Shall appoint a physician. The board of county
shall annually appoint a well qualified physician to attend the county asylum,
and allow him a reasonable compensation for his services. [R. C. 1905, § 1873
R. C. 1899. § 1497.]
§ 2532. May bind out poor children. The overseers of the poor shall bind
out such poor children as fall under their care and charge from time to
time; and tho overseer shall see that the children so bound out are properly
treated by the persons to whom they are bound, and take legal means of
redress in case of maltreatment. [R. C. 1905, § 1874 R. C. 1899, § 1498.]
§ 2533. Assessment of tax for purchase of poor farm. To raise the sum
necessary for the purchase of land and the erection and furnishing of buildings
for such asylum, the board of county commissioners in the several counties
shall have power to assess a tax on property liable to taxation for raising
a county revenue, not exceeding five hundred dollars unless the amount of
taxes to be assessed shall be submitted to a vote of the people at the special
election held pursuant to section 2529, and a majority of all the votes cast at
;

;

;

;

;
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such election

is

in favor of

such assessment.

§§ 2533-2542

[B. C. 1905, § 1875

;

R. C. 1895,

§ 1499.j

§ 2534. All poor shall go to the asylum, when. As soon as the necessary
provisions are made by the erection of suitable buildings, the board shall
order and direct that all persons who have become permanent charges as
paupers in the county be removed to such asylum, and shall take such measures for the employment and support of such paupers as they may deem
advisable, and thereafter the overseers of the poor shall from time to time, as
persons may become permanent charges as paupers, have such persons removed
to such asylum.. [R. C. 1905, § 1876; R. C. 1899, § 1500.]
The superintendent shall execute a
§ 2535. Superintendent to give bond.
bond to the state in the sum of five hundred dollars, with two or more sureties
to be approved by the board, conditioned for the faithful discharge of his
duties, and he shall make to such board at the first and third session in each
year a detailed report in writing of the time and manner of the admission
of each pauper, his health and fitness to labor, the results of his industry,
and the expenses incurred provided, that such statement shall show the total
number of paupers and the commissioner district from which such paupers
were taken and the total number of patients who pay for their care and the
amount so paid. The members of such board shall in person annually inspect,
such asylum with regard to its fitness in all respects for the objects of its
establishment. [1907, eh. C5; R. C. 1905. § 1877; R. C. 1899, § 1501.]
Whenever it shall be necessary
§ 2536. Children shall be educate!, when.
and practicable, poor children of the asylum who cannot be bound out or
;

whom it may not be expedient to bind out as apprentices, shall be educated
thereat.
[R. C. 1905, § 1878; R. C. 1899, § 1502.1
§ 2537. Superintendence of the education of children. The superintendent
shall superintend and direct the education of such poor children and send
them to any common school within the county, during the continuance of i!s
-ssion. [R. C. 1905. § 1879 R. C. 1895, § 1503.]
Such asylum or poor farm may be dis
§ 2538. Discontinuance of asylum.
continued by such board, and the property real and personal sold, leased or
otherwise disposed of or applied in such manner as nia}^ be best for the interests
of the county. [R. C. 1905, § 1880; R. C. 1895, § 1504.]
§ 2539. Board of county commissioners may levy poor tax. The board of
county commissioners may, if it deems it expedient, annually, at its session
at which the county tax is ordered to be levied and assessed, levy and ass.-ss
a tax for the support of the poor of its county. Such tax shall be collected by
the county treasurer. [R. C. 1905, § 1881 ;.R. C. 1899, § 1505.1
§ 2540. Board of asylum and poor farm commissioners. Duties. Report.
The board of county commissioners shall annually appoint a board of visitors
consisting of three residents of the county, one of whom shall be a minister of
the gospel, whose duty it shall be to visit at least quarterly each year the
asylum in such county and who shall report to the commissioners at least
quarterly the condition of such asylum and poor farm and the treatment,
management and the condition of the inmates, and make such recommendations
ii
connection with the government of such asylum and the care, treatment
and management of the same as they shall deem beuefieial to the interests of
the inmates thereof; which report shall be considered by the board of county
commissioners and shall be published in the official newspapers of the county
within two weeks after the regular meetings of the board. [1907, ch. G4; R. C.
1905, § 1882; R. C. 1899, § 1507.]
§ 2541. Compensation. Such visitors shall receive such compensation as the
board shall adjudge reasonable. [R. C. 1905, § 1883 R. C. 1899, § 1507.1
§ 2542. Sending pauper out of county is unlawful. No person shall either
directly or indirectly send or be instrumental in sending or causing to be
sent out of the county where such person properly belongs, any pauper or
;

;
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person who is or is likely to become an object of public charity, into any oth«r
county of this state, except in the manner provided for in this article. [R. C.
1905, § 1884; R. C. 1899, § 1508.]
§ 2543. Penalty for violation of last section. Any person who shall violate
the provisions of the preceding section is guilty of a misdemeanor, and shall
be liable to a fine of not exceeding one hundred dollars, or to imprisonment
[R. C. 1905, § 1885; R. C.
in the county jail not exceeding one year or both.
1899, § 1509.]
§ 2544. Penalty for bringing pauper into the county. Every person who
shall bring into and leave any pauper in any county wherein such pauper
has not a lawful residence, knowing such person to be a pauper, shall forfeit
and pay the sum of one hundred dollars for each offense, to be sued for
and recovered by and for the use of such county, by an action in the name
f the county, and no property shall be exempt from seizure and sale in such

cases; and it shall be the duty of the board of county commissioners to
institute suits for all violations of this section
and any such sum when
collected shall he paid into the county treasury for the use of the county.
[R. C. 1905, § 1886 R. C. 1899, § 1510.]
;

;

Article

3.

— For

Relief op Needy Settlers.

§ 2545. Appropriation for. There is hereby appropriated annually out
of any funds in the state treasury not otherwise appropriated, the sum of
seven thousand dollars, or so much thereof as may be necessary, to be expended
by the commissioner of agriculture and labor by and with the advice and
consent of the governor, for the relief of the needy settlers in such counties,
as by reason of their having reached their constitutional limit of indebtedness,
may be unable to provide the necessaries of life needed by 'destitute residents
of such county. [R. C. 1905, § 1887 1891, ch. 24, § 1 R. C. 1899, § 1511.]
§ 2546. Accounts, how audited. The state auditor is authorized and directed to audit and allow the accounts of such commissioner of agriculture
and labor when approved by the governor, secretary of state and attorneygeneral, and he shall issue his warrants on the state treasurer for the amount
of such accounts. [R. C. 1905, § 1888; 1891, ch. 24, § 2; R. C. 1895, § 1512.]
;

;

Article 4.— Care of the Insane.
§ 2547. Appointment of commissioners of insanity. In each organized
county of this state there shall be a board of commissioners consisting of three
persons, to be styled " commissioners of insanity," two of whom shall constitute a quorum. The county judge shall be a member of snch board and its
chairman. The other two members shall be appointed by the board of county
commissioners, one of whom shall be a reputable practicing physician, and
the other a reputable practicing attorney; and such appointment shall be
made from persons residing as near as may be to the county seat. Such commissioners shall be appointed for the term of two years and until their successors are* appointed and qualified. The appointment of successors can be
made at any time within three months prior to the expiration of the term of
the incumbents. In case of the temporary absence of such commissioners or
their inability to act, the county judge shall call to his aid a reputable practicing physician or attorney, who, after qualifying as in other cases, may act
in the same capacity.
In case of the temporary absence from the county of
the county judge or his inability to act, the state's attorney shall act in his
place and stead, as chairman of said board, and shall have full authority to issue
subpoenas and issue commitments, and do all necessary acts as said chairman.
He shall take the same oath as that required of the commissioners in section
2548. The records in such cases must show the fact of all absences. [1909,
ch. 143; R. C. 1905, § 1889; 1879, ch. 23, § 16; R. C. 1895, § 1513.]
C2i
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Oath of commissioners. Organisation and meetings. Before entering upon the duties of their office the persons so appointed shall take and
subscribe an oath to support the constitution of the United States and the
constitution of this state, and faithfully to discharge their duties as such
commissioners according to law, which oath shall be filed with the county
judge, who shall enter a memorandum thereof on the records. On organizing
they shall choose one of their number as clerk of such board. They shall
hold their meetings at the office of the county judge unless for good reasons
they shall fix some other place.
If they deem it necessary or advisable,
they may hold sessions at such regular times as they may fix. They shall
also meet on notice from the chairman of the board.
[R. C. 1905, § 1890;
§ 2548.

1879, ch. 23, § 17; R. C. 1895, § 1514.]
Books to be kept. Notices. The chairman
§ 2549. Duties of chairman.
of the board shall sign and issue all notices, appointments, warrants, subpoenas
and other process required to be given or issued by the commissioners, affixing
thereto his official seal as county judge. He shall file and carefully preserve
in his office all papers connected with any inquest by the commissioners, and
properly belonging to his office, with notices, reports and other communications.
He shall keep separate books in which to record the proceedings of
the board, and his entries shall be sufficiently full to show, with the papers
The notices,
filed, a complete record of the findings, orders and transactions.

reports and communications herein required to be given or made, may be
sent by mail unless otherwise provided, and the fact and date of such sending
and their reception must be noted on the proper record. [R. C. 1905, § 1891
1879. ch. 23, § 18; R. C. 1899, § 1515.]
Such commissioners shall
§ 2550. Duties and powers of commissioners.
have cognizance of all applications for admission to the hospital or for the
.safe keeping otherwise of insane persons within their county, except in cases
otherwise specially provided for. They shall have power to issue subpoenas
and compel obedience thereto, to administer oaths, and do any act necessary
and proper in the premises. [R. C. 1905, § 1892; 1879, ch. 23, § 19; R. C.
1899. § 1516.]
Applications for admis§ 2551. Applications for admission to hospital.
sion to the hospital must be made in writing in the nature of an information
verified by affidavit. Such information must allege that the person in whose
behalf the application is made is believed by the informant to be insane and
a fit subject for custody and treatment in the hospital for the insane that
such person is found in the county and has a legal residence therein, if
such is known to be the fact; and if such residence is not in the county, where
it is, if known, or where it is believed to be, if the informant is advised on
the subject. [R. C. 1905, § 1893; 1879, ch. 23, § 20; R. C. 1899, § 1517.]
On
§ 2552. Invest gation by commissioners as to the alleged insanity.
the filing of an information as above provided, the commissioners shall at
they
once investigate the grounds of such information. For this purpose
may require that the person for whom such admission is sought be brought
before them, and that the examination be had in his presence, and they may
issue their warrant therefor and provide for the suitable custody of such
person until their investigation is concluded. Such warrant may be executed
by the sheriff or any constable of the county, or if they shall be of opinion
from such preliminary inquiries as they may make, and in making which
they shall take the testimony of the informant if they deem it necessary
or desirable, and of other witnesses if offered, that such course would probably
be injurious to such person or attended with no advantages, they may dispense
with such presence. In their examination they shall hear testimony for and
against such application, if offered. Any citizen of the county or any rolativo
of the person alleged to be insane, may appear and resist the application,
;

;

and the

parties
40

may appear by

counsel

if

they

elect.

The commissioners,
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whether they decide to dispense with the presence before them of such person
or not, shall appoint some regular practicing physician of the county to visit
such person and make a personal examination touching the truth of the
allegations in the information, and touching the actual condition of such
person, and forthwith report to them thereon. Such physician may or may
not be of their own number, and the physician so appointed and acting
shall certify under his hand that he has, in pursuance of his appointment,
made a careful personal examination as required, and that on such examination he finds the person in question insane, if such is the fact, and if otherwise,
not insane; and in connection with his examination such physician shall
endeavor to obtain from the relatives of the person in question, or from
others who know the facts, correct answers, as far as may be, to the interrogatories hereinafter required to be propounded in such cases, which interrogatories and answers shall be attached to his certificate.
[R. C. 1905,
§ 1894; 1879, ch. 23, § 21 R. C. 1899, § 1518.]
On the return of the phy§ 2553. How patient shall be Bent to hospital.
sician's certificate, the commissioners shall as soon as practicable, conclude
their investigations, and having done so they shall find whether the person
alleged to be insane is insane whether, if insane, a fit subject for treatment and custody in the hospital whether the legal residence of such person is in their county, and if not in their county, where it is, if ascertained.
If they find such person is not insane, they shall order his discharge, if in
custody. If they find such person insane, and a fit subject for treatment
and custody in the hospital, they shall forthwith issue their warrant and a
duplicate thereof, stating such finding, with the residence of the person, if
ascertained; and if not ascertained, their information, if any, in regard
thereto, authorizing the superintendent of the hospital to receive and keep
such person as a patient therein. Such warrant and duplicate with the finding
and certificate of the physician shall be delivered to the sheriff of the county,
who shall execute the same by conveying such person to the hospital and
delivering him with such duplicate and physician's certificate and finding
to the superintendent thereof. The superintendent over his official signature
shall acknowledge such delivery on the original warrant, which the sheriff
shall return to the county judge with his fees and expenses indorsed thereon.
If neither the sheriff nor his deputy is at hand, or if both are otherwise
engaged, the commissioners may appoint some other suitable person to execute
the warrant in his stead, who shall take and subscribe an oath faithfully to
discharge his duty, and shall be entitled to the same fees as the sheriff. The
sheriff or any other person so appointed may take to his aid such assistance
as he may need to execute such warrant; but no female shall thus be taken
to the hospital without the attendance of some other female, or some relative
of such person. The superintendent in his acknowledgment of delivery must
state whether there was any such person in attendance, and give the name,
if any.
If any relative or intimate friend of the patient, who is a suitable
person, shall so request, he shall have the privilege of taking and executing
such warrant in preference to the sheriff or any other person, and without
taking such oath, and for so doing he shall be entitled to his necessary
expenses, but no fees.
[R. C. 1905, § 1895; 1879, ch. 23, § 22; R. C. 1899,
;

;

;

§ 1519.]
" Le«?al

settlement" acquired bv residence in county for ninety days.
S. D. 331. 96 N. W. 698.

Bigelow

v.

Mm

nohaha County, 17

§ 2554. Disposition of insane person when accommodations of hospital
are insufficient. If in the case of any persons found to be insane and fit
subjects for custody and treatment in the hospital as above provided, it
shail be shown to the satisfaction of the commissioners that they cannot at
once be admitted therein, and they cannot with safety be allowed to go at
liberty, the commissioners shall require that such patients shall be suitably
626

Digitized by

Google

Police of the State.

POLITICAL CODE.

§§ 2551-2560

%

provided for otherwise until such admission can be had, or until the occasion
therefor no longer exists. Such patients may be cared for either as public or
private patients. Those shall be treated as private patients whose relatives or
friends will obligate themselves to take care of and provide for them without
public charge. In the case of any one treated as a private patient, the commissioners shall appoint some suitable person a special custodian, who shall
have authority and whose duty it shall be in all suitable ways to restrain,
protect and care for such patient in such manner as best to secure his safety
and comfort, and in such manner as best to protect the persons and property
of others. In the case of public patients the commissioners shall require that
they be in like manner restrained, protected and cared for by the overseers
of the poor, at the expense of the county, and they may accordingly issue
their warrants to such overseers of the poor, who shall forthwith comply
with the same. If there is no poor house for the reception of such patients,
or if no more suitable place can be found, they may be confined in the county
jail in the charge of the sheriff, or such commissioners, in their discretion,
may require that such persons be taken to the asylum of any state that may
be designated by the governor, who is hereby authorized and empowered to
make the best terms he can with the authorities of any asylum in any state
for the admission of such patients.
[R. C. 1905, § 1896; 1879, ch. 23, § 25;
R. C. 1899, § 1520.]
§ 2555. Insane persons cared for by county. On application to the commissioners, on behalf of persons alleged to be insane and whose admission
to the hospital is not sought, made substantially in the manner above prescribed and asking that provision be made for their care as insane, either
public or private, within the county, and on proof of their insanity and need
of care as above provided, the commissioners may provide for their care,
protection and restraint as in other cases.
[R. C. .1905, § 1897 1879, ch. 23,
§ 26: R. C. 1899, § 1521.]
2556.
Commissioners
provide
to
for
insane
persons. On information laid
§
before the commissioners of any county that a certain insane person in the
county is suffering for want of proper care, they shall forthwith inquire into
the matter, and if they find the information well founded they shall make
all needful provision for the care of such person as provided in other cases.
[R. C. 1905, § 1898; 1879, ch. 23, § 27: R. C. 1899, § 1522.]
§ 2557. Insane not to be restrained of liberty except by proper authority.
No person supposed to be insane shall be restrained of his liberty by any
other person otherwise than in pursuance of authority obtained as herein
required, excepting to such extent and for such brief period as may be
necessary for the safety of persons and property until such authority can
be obtained. [R. C. 1905, § 1S99; 1879, ch. 23, § 28; R. C. 1899, § 1523.]
§ 2558. Penalty for cruelty to insane. Any person having the care of an
insane person and restraining such person, either with or without authority,
who shall treat such person with wanton severity, harshness or cruelty, or
shall in any way abuse such person, shall be guilty of a misdemeanor, besides
being liable to an action for damages. [R. C. 1905, § 1900; 1879, ch. 23, § 29;
R. C. 1899. § 1524.]
§ 2559. Transfer of insane under county care. Insane persons who shall
have been under care either as public or private patients, outside of the
hospital, by authority of the commissioners of any county, may on application
be transferred to the hospital whenever they can be admitted thereto, on the
;

warrant of such commissioners. Such admission may be had without another
inquest at any time within six months after the inquest already had, unless
the commissioners shall deem a further inquest advisable. [R. C. 1905, § 1901
1879, ch. 23, § 30; R. C. 1S99. § 1525.]
In each case of applica§ 25o0. Application for admission to hospital.
tion for admission to the hospital, full and correct answers must be given to
e->7
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the following interrogatories, so far as they can be obtained by' examination
of the patient and other witnesses, and shall accompany the physician's
certificate and if on further examination, after the answers are stated, any
of them are found to be erroneous, the commissioners shall cause them to be
corrected. All questions under the heading " property statement " must be
fully answered and a statement thereof and the certificate accompany the
patient before the patient is entitled to admission to the hospital.
failure
on the part of the county commissioners of insanity to fully inquire and
report upon the property of the patients, their estate or husbands, parents,
guardians or relatives, shall be a sufficient excuse for refusal to receive such
patients at said hospital
1. What is the patient's name?
Married or singlet If any children,
how many? Age of youngest child, and age of patient.
2. Where was the patient born?
3. Where is his place of residence?
4. What has been the patient's occupation?
5. Is this the first attack?
If not, when did others occur and what was
their duration?
6. When were the first symptoms of this attack manifested, and in what
;

A

way?
7.
8.

Does the disease appear to be increasing, decreasing or stationary?
Is the disease variable, and are there rational intervals? If so, do they

occur at regular periods?
9. On what subject or in what

way

is

derangement now manifested?

(State fully.)
10. Has the patient shown any disposition to injure others?
11. Has suicide ever been attempted?
If so, in what way?
Is the propensity now active?
12. Is there a disposition to filthy habits, destruction of clothing, breaking
glass, etc.?
13. What relatives, including grandparents and cousins, have been insane?
14. Did the patient manifest any peculiarities of temper, habits, disposition or
pursuits, before becoming insane?
Any predominant passion, religious impression, etc.?
15. Has the patient been subject to any bodily disease, epilepsy, suppressed eruptions, discharge of sores, or ever had an injury of the head?
16. Was the patient ever addicted to intemperance in any form?
If so, what kind and
17. Has restraint or confinement been employed?

how long?
18.
19.
,

What
What

is supposed to be the cause of the disease?
treatment has been pursued for the relief of the patient?

tion particulars and the effect.)
20. State any other matters supposed to have

any bearing on the

(Mencase.

PROPERTY 8TATKMENT.
being first duly sworn, makes
of
answer to the following questions as herein set forth
1. What is your name, address and relation to the above insane person?
2. What is the description and value of the real estate of said insane
,

person

?

Give date, amount, rate
3. What, if any, mortgages are out against it?
of interest, and when due and to whom given.
4. What personal property, insurance or money has said insane person?
Give full description, stating value of each.
Give
5. What, if any, mortgages are out against said personal property?
date, amount, when due, and rate of interest.
6. What real estate has the parents of said insane person, if
is under twenty-one years of age?
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same incumbered f
is

If so, give date, amount, and when such incumdue.
personal property, money, grains, etc., have the parents of said

What

insane person ?
9. What is the rental value of said real estate of said insane person t
10. What is the salable value thereof?
11. What is the value of the personal property of said insane person?
12. What is the value of the real estate of the parents of said insane
person ?
13. What is the value of the personal property of the parents of said
insane person?
14. If said insane person is married, give description of his wife's or her
husband '8 real estate. Give value of same.
15. Is it mortgaged?
If so, for how much, to whom, when, and when due.
16. Give description and value of personal property of the husband or
wife of said insane person.
17. Who is the guardian of said insane person?
What, if any, property
does he hold belonging to him or her? Give its value.
(Signed)
was by me
I hereby certify that the foregoing
duly sworn and that
he gave the foregoing answers, and
after reading (or having rend) the same, made oath that the said answers
were true, to the best of his knowledge and belief, and subscribed his name
thereto this
day of
A. D. 19. ..
,

,

County Judge and Chairman of Commissioners of Insanity in and
County, North Dakota.

for

CERTIFICATE OP VALUE OP PROPERTY.

In the matter of the insanity of
This is to certify that we
and
and
the commissioners of insanity of
eounty, have made a thorough examination and faithful investigation as to
parents or
the property holdings of the above insane person
guardian, and attach hereto a duplicate copy of our testimony and we find
dollars.
worth
the property of
county, North
By order of the insanity board of
Dakota.
Dated this
day of
,19...
,

County Judge.

Member.

Member.
[R. C. 1905, § 1902; 1879, ch. 23, § 31; R. C. 1899, § 1526; 1903, ch. 106.]
Whenever any person shall
§ 2561. Insane nonresident, disposition of.
be found by the commissioners of insanity to be insane, and a fit subject for
custody and treatment in the hospital for the insane, and such person has
no legal residence within this state, such person shall be sent, at the expense
of the state, to the place where such person belongs in every case where such
place of residence can be ascertained. And it shall be the duty of the commissioners of insanity at the inquest, to ascertain the place where such person
belongs when the same can be conveniently done. The sheriff of the county
shall convey such person to the place where he belongs, and shall charge the
629
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fees for such services as be is now allowed by law for transporting
patients to tlie hospital for the insane, which shall be paid out of the state
treasury. [R. C. 11*05, § 1903 ; 19U3, eh. 107.J
§ 25o2. Proceedings for release of persons alleged not to be insane. On
a statement in writing verified by aiiiuavit, addressed to the county judge of
the county in which tiie hospital is situated, or of the county in wiiicu any
person confined in the hospital has his residence, alleging that such person is
not insane and is unjustly deprived of his liberty, such judge shall appoint a
commission of not more than three persons in his discretion, to inquire into the
merits of the case, one of whom shall be a physician and if two or more are
appointed, one shall be an attorney. Without hrst summoning the person to
meet them, they shall proceed to the hospital and have a personal interview
with such person so managed as to prevent him, if possible, from suspecting
its object; and they shall make any inquiries and examinations tiity may
deem necessary and proper of the olhcers and records of the hospital, touching
the merits of the case, if they shall deem it prudent and advisable they may
disclose to the person the object of their visit, and in the presence of auch
person make further investigation of the matter, 'a hey shall forthwith report
to such county judge the result of their examination and inquiries,
buch
report shall be accompanied by a statement of the facts and signed by the
superintendent. After the receipt of such report, and before finding such
patient sane or ordering his discharge, the county judge shall notify by
registered letter, the nearest relative or friend of such patient, together with
all persons appearing as witnesses at the hearing at which such patient was
found to be insane, to appear before him not less than five (5) days after the
mailing of such notice, to give testimony respecting the character of insanity
of the patient, at and prior to the time such patient was committed, particularly with respect to matters affecting the question of whether the symptoms
and actions of such patient at such time disclosed a character of insanity
in which a recurrence would be expected, and which might render the discharge of such patient dangerous to his own or the public safety. If on such
report and statement and hearing of the testimony, if any is offered, the
county judge shall find the person sane, he shall order his discharge. If he
shall find him insane he shall authorize his continued detention. The finding
and order of such judge with the report aud other papers, shall be filed in
his office, and entered on his records and he shall forthwith notify the superintendent of his findings and order and the superintendent shall carry out
such order. The commissioners appointed as provided in this section shall be
entitled to their necessary expenses and a reasonable compensation to be
allowed by such judge and paid by the state out of any funds not otherwise
appropriated; provided, that the applicant shall pay the same if the judge
shall find that such application was made without probable grounds, and
shall so order.
[1913, ch. 129; R. C. 1905, § 1904; 1879, ch. 23, § 33; R. C.
1899, § 1527.]
Provisions for proceedings in absence of person whose mental condition is involved, is
not for tlmt reason in violation of constitutional guaranty of due process of law. Mc-

same

Mahon v. Mead, 30 S. D. 515, 139 X. W. 122.
§ 2563. Same. Not to be repeated oftener than once in six months. The
commission so provided for shall not be appointed oftener than once in six
months for the same person, nor shall such commission be appointed for any
(R. C. 1905, § 1905;
patient within six months of the time of his admission.
1S79, eh. 23, § 34; R. C. 1899, § 152S.]
All persons confined
§ 2564. Insane persons entitled to habeas corpus.
as insane shall be entitled to the benefit of the writ of habeas corpus, and
the question of insanity shall be decided at the hearing, and if the judge or
court .shall decide that the person is insane, such decision shall be no bar
to the issuing of the writ a second time, whenever it shall be alleged that
630
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§§ 2564-2570

[R. C. 1905, § 1906

;

1879, eh.

23, § 35; R. C. 1899, § 1529.]
Order of circuit court on writ of habeas corpus is res judicata on subsequent application, except that when; release of lunatic from asylum is sought, court may consider question of present sanity.
MeMahon v. Mead, 30 S. D. 515, 139 X. W. 122.

§ 2565. Salaries

and

fees,

by

whom

paid.

The commissioners of insanity

shall each be allowed the sum of two dollars per day for the time actually
employed in the duties of their office. The county judge, in addition to what
he is entitled to as commissioner of insanity, shall be allowed one-half as
much more for making the required record entries in all cases of inquest,
and of meetings of the board for any purpose, and for the filing of any papers
required to be filed. lie shall also be allowed twenty-five cents for such

notice or process given or issued under seal as herein required. The examining
physician shall be entitled to five dollars for each case examined, and mileage
at the rate of ten cents per mile each way. The sheriff shall be allowed, for
services, other than conveying a patient to the hospital and returning therefrom, the same fees as for like services in other cases. Witnesses shall be
entitled to the same fees as witnesses in the district court. The compensation
and expeuses provided for above shall be allowed and paid out of the county
treasury in the usual manner, except the fees and expenses of the sheriff for
conveying the patient to the hospital for the insane, or to the authorities
of another state, which shall be paid out of the state treasury in the usual
manner. [R. C. 1905, § 1907; 1879, eh. 23, § 41; 1885, ch. 58, § 1; R. C. 1899,
§ 1530; 1903, ch. 58.]
§ 2566. Penalty for neglect of duty. Any officer required to perform any
act and any person accepting an appointment under the provisions of this
article who willfully refuses or neglects to perform his duty as herein
prescribed shall be guilty of a misdemeanor besides being liable to an action
for damages.
[R. C. 1905, § 1908; 1879, ch. 23, § 42; R. C. 1899, § 1531.]
44
44
insane " as
insane " and " idiot " defined. The term
§ 2567. Terms
used in this article includes any species of insanity or mental derangement.
The term 44 idiot " is restricted to persons supposed to be naturally without
mind. No idiot shall be admitted into the hospital for the insane. [R. C.
1905, § 1909; 1879, ch. 23, § 45; R. C. 1899, § 1532.]
Who deemed to he insane persons. 20 Am. Dec. 38.
" Insane delusions." 63 Am. St. Rep. 81.
"Kleptomania." 89 Am. St. Rep. 3SC.

Article

5.

— Counties

Liable for Expenses of Insane.

See also sections 1761, 1762.
§ 2568. Each county pays charges for its own patients. The expense for
the care, board and treatment of all patients in the state hospital for the
insane shall be a charge upon each county sending such patient or patients
to the state hospital for the insane, as hereinafter provided for.
[1907,

137 § 4.]
§ 2569. Statements sent counties. It shall be the duty of the superintendent
to furnish to the county auditor of each county having patients in the state
hospital for the insane a quarterly statement giving the number of patients
and the names of each patient belonging to such county, and the cost of
maintenance of same. [1907, ch. 137, § 5.]
§ 2570. Legal residence determined. "When the superintendent of the state
hospital for the insane has been duly notified that a patient sent to the state
hospital for the insane from one county has a legal residence in another
county, he shall thereafter hold and keep such patient at the expense of and
as from the latter county, and such holding shall apply to the expense already
incurred in behalf of such patient and remaining unadjusted. [1907, ch. 137.
ch.

§

;

6.]
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§ 2571. Adjustment between counties. Expense incurred by one county on
account of insane persons whose legal residence is in another county shall be
refunded by the county of such residence and shall be presented to the board
of commissioners of the county sought to be charged, allowed and paid the

same

as other claims.
[1907, eh. 137, § 7.]
§ 2572. Levy of tax to pay charges. The superintendent shall certify to
the state auditor on the first day of January, April, July and October of each
year the amount not previously certified to by him that is due the said hospital for the insane from the several counties having patients chargeable
thereto, and said state auditor shall pass the same to the credit of the state
hospital for the insane. The state auditor shall thereupon notify the county
auditor of each county so owing, of the amount thereof, and charge the same
to said county, and the board of county commissioners shall, at the time of
levying the county taxes as provided in section 2148, include in the itemized
stafement of county expenses upon which the county taxes are required to be
based by the provisions of the said section, an estimate of the total amount
which will be chargeable to the county during the ensuing year for the
care, board and treatment of patients for such county at the state hospital
for the insane. If any county fails to levy such taxes as herein provided
sufficient to pay the amount estimated to become chargeable to such county
during the ensuing year at the time of levying other county taxes, it shall
be the duty of the attorney-general to bring action in the name of the state
against such county, to enforce the making of the estimates and the levying
of taxes as provided herein.
[1913, eh. 119, § 1; 1907, ch. 137, § 8.]
§ 2573. Penalty for failure to pay. Upon the failure of any county to pay
into the state treasury the amount chargeable to such county for the care,
board and treatment of patients at the state hospital for the insane at the
times prescribed in this act, it shall be the duty of the state auditor to charge
sueli delinquent county with a penalty of two per cent per month upon the
amount of indebtedness, then thirty days overdue, for each month, until payment thereof, including the penalty, has been made. [1913, ch. 119, § 2; 1907.
ch. 137, § 9.]

Time of payment. It shall be the duty of the county treasurer to
into the state treasury upon the first day of January, April, July and
in each year, the amount which on each of such days is due the state
and chargeable to and owing from the county for the care, board and treatment of all patients in the state hospital for the insane, and it shall be the
duty of the state auditor and the state treasurer upon the first day of
February, May, August and November in each year to transfer the full
amount received from the counties under the provisions of this article to the
account of the state hospital for the insane. [1913, ch. 119, § 10; 1907, ch. 137,
§ 2574.

pay

October

§ 10.]

Taxes levied and collected in any county for
§ 2575. Taxes not diverted.
the purpose named in this article shall be used only to defray the expenses
of the insane which are chargeable to such county, and shall not be diverted
to any other purpose nor be transferred to any other fund by the county
authorities.

[1907, ch. 137,

§

11.]

§ 2576. Improper charges, how determined. Whenever the superintendent
of the state hospital for the insane has held and treated a patient as from one
county and the county commissioners of such county make claim that such
patient is not a proper charge against the said county, and such county commissioners shall notify the state auditor that it is claimed by them that such
patient is not a proper charge against their county, and shall claim that the
said patient is a proper charge against some other county, or that such patient
is a proper charge against the state at large on account of being a resident
of some portion of the state which is not in an organized county, or having no
legal residence in any county of the state, it shall be the duty of the statu
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auditor to give notice to the county auditor of each of said counties to file
such proofs as they may have with the state auditor within thirty days from
the time of such notification, and thereupon it shall be the duty of the state
auditor to investigate the question of the residence of such patient and to
determine of what county said patient is a proper charge, and shall thereupon
notify each of said counties of such determination, and shall notify the superintendent of the state hospital for the insane of such determination, and the
superintendent of the state hospital for the insane, and the state auditor and
the counties as aforesaid shall thereafter treat and regard such patient as of
the county, according to the determination of the state auditor; and if
the state auditor shall find that such patient is not a proper charge against
any county in the state, such patient shall thereafter be regarded as a proper
charge against the state at large. [1907, ch. 137, § 12.]
§ 2577. Right of appeal. If any county or the state of North Dakota shall
be dissatisfied with the determination of the state auditor in regard to the
finding aforesaid, such county or the state of North Dakota may appeal from
the determination of the state auditor to the district court of the said county
by serving a notice of appeal upon the state auditor and upon one of the
members of the board of county commissioners of the county adversely interested, within thirty days from the date of such finding, and thereupon it
shall be the duty of the district court to determine the residence of such
patient and determine to what county such patient is a proper charge, and
such determination shall be conclusive unless an appeal shall be taken therefrom in the same manner as now provided for by law for appeals in civil
actions.

[1907, ch. 137, § 13.]

§ 2578. To

whom

The two preceding

sections shall apply
hospital for the insane in refercases hereafter to arise, and the
the counties in accordance with
[1907, ch. 137, § 14.]
The
§ 2579. Expenses chargeable against the estate of insane persons.
amount of expense incurred by any county in this state for treatment and
maintenance of any insane person in the state hospital for the insane shall
be charged against the estate of such insane person provided, that the insane
person has no heirs within the United States dependent upon said estate for
support; and provided, further, that no real property shall be sold during
the life of the insane person, except for the maintenance and support of the
family of said insane person, when it is shown to be for the best interests
of the state upon order of the proper court; and further provided that no
personal property shall be sold under five years from the date of sending
such insane person to the state hospital for the insane, unless by order of
the proper court, where such property is liable to deteriorate in value during
the time above specified, and when sold as above the county court shall order
the proceeds thereof to be safely invested for the benefit of such insane
person, or be used for the support and maintenance of the family of such
insane person.
[1913, ch. 187; 1907, ch. 137, § 15.]

provisions apply.

to all patients now or heretofore in the state
ence to which a dispute may exist, as well as
state auditor shall make his charges against
the determination made as herein provided.

;

Article 6.— Postal Eights op Insane Persons.

Each inmate of the hospital for the
§ 2580. Postal rights, how secured.
insane shall be allowed to choose one individual to
he may write when
or whatever he desires, and over letters to or from such individual no censorship shall be exercised or allowed by any person and each inmate shall have
the right to make a new choice of such individual every three months if he
jo desires; and it is the duty of the superintendent to furnish each inmate
with suitable material for writing letters, sufficient for the writing at least of
one letter a week if the same is requested, unless he is otherwise furnished

whom

.
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with such materials; and all such letters shall be dropped by the writers
thereof, accompanied by an attendant when necessary, into a post office box
provided by the state at the hospital, and kept in some place of easy access
to all patients. The attendant is required in all cases to see that each letter
is directed to the patient's correspondent, and if it is not so directed it must
be held subject to the superintendent's disposal; and the contents of these
boxes shall be collected once every week by an authorized person from the
post office department and bv him placed in the hands of the United States
mail for delivery. [R. C. 1905, § 1913; 1887, ch. 122, § 1 R, C. 1895, § 1533.J
§ 2581. Duty of superintendent of hospital. It is the duty of the superintendent to keep registered and posted in some public place at the hospital a
true copy of the names of each individual chosen as the inn\ates' correspondent, and by whom chosen
and to inform each of the individuals so chosen
of the name of the person choosing him. The superintendent shall request
each person so chosen to write his name on the outside of the envelope of each
letter written to the inmate; and all letters bearing the individual writer's
name on the outside shall be delivered, or caused to be delivered, by the
superintendent to the inmate to whom directed without being opened, unless
there is reason to believe the letter contains some foreign substance which
might be used for medication, in which case the letter shall be opened in the
presence of a competent witness and the substance, if any, shall be delivered
to the superintendent.
[R. C. 1905, § 1914; 1887, ch. 122, § 2; R. C. 1899.
;

;

§

1534. J

§ 2582. Penalty for violation. Any person refusing or neglecting to comply with, or willfully or knowingly violating any of the provisions of this
article, shall be guilty of a misdemeanor and be ineligible to any office in the
hospital afterwards. A printed copy of this article shall be framed and kept
posted in each ward of the hospital. [R. C. 1905, § 1915 ; 1887, ch. 122, §§ 3, 4
R. C. 1895, § 1535.]

Article

7.

— Stats Tuberculosis Sanitarium.

§ 2583. Established and located. There is hereby established a sanitarium
known as the North Dakota state tuberculosis sanitarium for the treatment
of pulmonary tuberculosis, to be built upon the site secured at Dnnseith in
the county of Rolette in said state by the temporary board provided for in
chapter 137 of the Laws of 1909. [1911, ch. 44, § 1.]
The sanitarium was first established, but not located, by Laws 1909, ch. 137, which also
provided for its temporary government " for the purpose of its location, the purchase of a
- site for the same," etc., and made an appropriation for carrying out the provisions of the
act.

§ 2584. Board of trustees. The general supervision and government of this
sanitarium shall be vested in a board of trustees which shall consist of five
members appointed by the governor, one of whom shall be a member of the
state board of health, and at least two other members shall bo licensed
physicians, graduates of a reputable medical college, and who shall hold
their offices for the term of one, two, three, four and five years, respectively,
beginning with the first day of April. 1911, and continuing until their respective successors are appointed and qualified. Previous to the first day of April
in each year thereafter the governor shall appoint one member to hold office
for the term of five years beginning with the first day of April of the year
of his appointment and continuing until his successor is appointed and
qualified.
Any member of the board of trustees may be removed by the
governor for such cause as he may deem sufficient and any vacancy occurring
from any cause in said board shall be filled as hereinbefore provided for the
unexpired term. No member of the board of trustees shall receive any compensation for his services, but all expense incurred in the discharge of his
,
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duties shall be paid from the current expense fund of the institution
upon the presentation of vouchers properly certified. [1911. ch. 44, § 2.]

official

The board of trustees no longer exists, and nil it? powers are vested in the state board
of control. See sections 243. 244.
All matters pertaining to the financial
§ 2585. Financial management.
management of the sanitarium, including the erection and equipment of
buildings and the maintenance of the institution shall be under the immediate
direction of the board of trustees.
[1911, ch. 44. § 3.]
But see note to section 2584.
§ 2586. Superintendent] assistants and employes. Report. The appoint-

ment and removal of the superintendent of the sanitarium and his compensation shall be fixed by the board of trustees.
The superintendent of the
sanitarium shall appoint subject to the approval of the board of trustees such
medical assistance as the board of trustees may consider necessary. All other
employes necessary for the sufficient management of the institution shall be
selected by the superintendent. The number of employes and compensation
for such medical assistance and employes shall be determined by the board.
The superintendent shall have general charge of the sanitarium and grounds,
and the direction, control and discipline of

all persons, employes and patients.
among all employes and patients of
and enforce strict obedience to all rides and regulations of the
institution. All rules and regulations relating to the conduct of patients and
employes shall be formulated by the superintendent subject to the approval
by the board of trustees. The superintendent shall cause complete records
to be kept of all persons admitted as patients, which record shall show tins
period of treatment of each patient, and shall submit to the board reports
of the institution in such form as the board may require. The superintendent
shall also submit a biennial report to the board giving in detail the methods
of treatment of patients, results accomplished and a general account of conditions existing at the institution.
Such report shall be included in and
made a part of the biennial report of the board, and such board may author-

He

shall maintain salutary discipline

the sanitarium

number of copies of the separate report of such institushall not exceed one thousand and charges for the
printing of said separate copies to be paid in the same manner as the reports
of the various departments of the state are paid.
[1911, ch. 44, § 4.]
ize the printing of a
tion, which number

But see section 258, and note to section 25S4.
§ 2587. Admission to the sanitarium. All persons affected with pulmonary
tuberculosis may be admitted to said hospital, but incurable patients must be
kept separate and apart from the curable under rules and regulations to be
prescribed by the superintendent. Applicants for admission to the sanitarium
shall be examined at various places throughout the state designated by the
board. Such examinations shall be made by the regular authorized medical
examiner, or examiners, of such institution, who shall be a citizen or citizens
of the state of North Dakota, and whose duty it shall be to examine all
persons applying for admission to the sanitarium. The fee of the examining
physician shall not exceed four dollars in any case, said amount to be paid
by the applicant. If the applicant is unable to pay such fee, then such fee
shall be a charge against the county in which the patient resides.
Said
examining physician shall be appointed by the board of trustees.
[1911,
ch. 44, § 5.)

But see note to section 2584.
Admission to cottages, see sections 2592, 2593.
§ 2588. Cost of maintenance of patients. How paid. All patients admitted
as patients to the sanitarium shall pay to said institution the cost of their
maintenance. The charges for any patient or patients may, however, be paid
by any person or persons or society. The determination of each sum shall
be made by the superintendent with the approval of the board of trustees.
Any person who is unable to pay the charges for his or her support may be
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admitted to the sanitarium if it has been determined by the examining
physician that such person is suffering from pulmonary tuberculosis, provided, however, that before such person shall be admitted to the sanitarium,
he or she shall have a statement from the judge of the county court of the
county within which he or she resides setting forth the fact that he or she
Said judge, upon, the presentation of
is unable to pay the regular charges.
the report of the duly authorized examining physician that such person is
afflicted with pulmonary tuberculosis, shall make an investigation and if he
finds that such applicant or his legal representatives are actually unable to
pay such charges, shall approve in writing the application of such person.
Said judge shall immediately forward to the superintendent of the sanitarium
a certificate in writing that such patient is unable to pay said charges and
that he or she is a resident of the county in which such application has been
so approved, the county from which such patient has been so certified shall
be charged with the maintenance of such patient at the rate of five dollars
per week during the time that he or she remains in said institution as an
inmate. Such charge shall be collected in the manner provided in chapter 137
of the Session Laws of 1907, provided, however, the admission of every
patient shall be subject to the final approval of the superintendent and t Inboard of trustees. And any person who may be unable to pay the full
charge for maintenance may be received upon paying the amount charged
for county patients, if the board of trustees shall first find that the patient
has truly represented the circumstances and is really unable to pay niore
than the amount charged for county patients. [1911, ch. 44, § 6.]
But see as to the bourd of trustees, section 25S4.
For cliaptor 137 of the Session Laws of 1907, to which section 2588 refers, see sectim :>
2568-2579. 1701, 1762.
accept gifts, donations, etc. The board 01
§ 2580. Board of trustees
trustees is empowered to accept as a trustee any gift, donation or funds from

may

any other source, whether subject to the special provisions of the donors or
not, and such gifts, donations or funds shall be placed to the credit of tin*
tuberculosis sanitarium fund and expended by the board of trustees in
accordance with the terms of the gift or donation if any, and if no terms
are imposed, then for the general maintenance of the institution.

[1911.

ch. 44, § 7.]

But see as to the board of trustees the note to portion 2584.
Any fraternal corporation or socicty
§ 2590. Fraternal society cottages.
organized under the laws of this state or authorized to transact business in
this state, is hereby empowered and authorized to build upon the site of the
state tuberculosis sanitarium at Dunseith in the county of Rolette, a cottage
or cottages for the treatment of members of such corporations or societies
and their families affected with pulmonary tuberculosis. [1913, ch. 286, § l.J
§ 2591. Application and permit for cottages. Any such fraternal corporation or society desiring to construct a cottage or cottages as provided in
section 2590, may make an application in writing to the board of trustees of
the state tuberculosis sanitarium at Dunseith, or other governing board,
setting forth in such application a description of the cottage or cottages
desired by such corporation or society to be erected on such site, and the
said board of trustees or other governing board, and the superintendent of
the state tuberculosis sanitarium may permit such corporation or society to
erect any cottage or cottages, as they may deem proper, and to construct
any necessary sewerage, water mains, electric light connections, telephone
lines necessary for the use of such cottage or cottages so erected by such
fraternal corporation or society; and the board of trustees or other governing
board of the state tuberculosis sanitarium is hereby authorized to make a
contract with such fraternal corporation or society for the furnishing of such
4
cot age or cottages with heat, light, water, sewerage, as may be necessary
to maintain said cottage or cottages, and may contract to furnish medical
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attendants, medicines, nurses, food and anything else necessary for the care
and maintenance of the patients in such cottage or cottages so erected as
hereinbefore stated. [1913, ch. 286, § 2.]
But «ee aa to the board of trustees the note to section 2584.
§ 2592. Use of cottages. All members of such corporation or society mentioned in section 2590, and all members (or) in their families affected with
pulmonary tuberculosis, may be admitted to said cottage or cottages under
rules prescribed by the governing body of such corporation or society, except
as otherwise provided in this act [sections 2590-2593] provided, however, that
all incurable patients must be kept separate and apart from the curable patients under rules and regulations to be prescribed by the board of trustees of
the state tuberculosis sanitarium, or other governing board. [1913, ch. 286,
;

§ 3.]

But

see as to the board of trustees the note to section 2584.

§ 2593. Terms of admission to cottages. Such corporation or society may
admit to such cottage or cottages all patients eligible to admission to the
state sanitarium, under section 5 of chapter 44 of the Session Laws of 1911
[section 2587 herein], upon such terms as may be agreed upon by the trustees
of the state sanitarium and the governing body of such corporation or
society.

But

[1913, ch. 286, § 4.]
see as to the board of trustees the note to section 2584.

Article

8.

— Marks and Brands.
A

general office for recording marks
§ 2504. Office for recording brands.
and brands shall be maintained at the seat of government, and the duties
thereof shall be performed by the commissioner of agriculture and labor.
[R. C. 1905, § 1916; 1891, ch. 40, § 1; R. C. 1899, § 1536; 1901, ch. 124, § 1.]
§ 2595. Brands, how obtained and recorded. Whenever any person desires
the exclusive use of any mark or brand, he may make application therefor
to the commissioner of agriculture and labor, setting forth a description of
the mark or brand of which he desires the exclusive use, accompanying the
same with a facsimile thereof and stating for what the same is to be used
and the place or position it is to occupy, and it shall be the duty of the commissioner to record such mark or brand with a description of the place or
position such mark or brand shall occupy on the animal, consulting always
the choice and convenience of the applicant therefor, so far as may be, without conflicting or interfering with anv previous mark or brand. [R. C. 1905,
*§ 1537
1901, ch. 124, § 1.]
§ 1917; 1891, ch. 40, § 2; R. C. 1895,
;

Cancellation and

re- recording

of all l,randt>. see section 2602.

§ 2506. Commissioner of agriculture and labor records brands. The commissioner of agriculture and labor shall keep a record of all marks and brands,
showing the names and residences of the persons owning the same, together
with a description and facsimile of such mark or brand, and in case of live
stock the range occupied by such stock, as near as may be, which record shall
be open to the inspection of any person interested, and he shall deliver to the
owner of such mark or brand a certificate thereof, which certificate shall be
deemed evidence of ownership, for which he shall charge and collect a fee
of two dollars. [R. C. 1905, § 1918; 1899, ch. 108; R. C. 1899, § 1538; 1901,
ch. 124, § 1.]
§ 2607. Brands must be vented. It shall be the duty of all persons who
sell live 'Stock of any kind to another to vent their brand on the part of the
animal which the purchaser may determine; provided, that such vent brand
shall be upon the same side of the animal as the original, either by inverting
the original brand, or by a vent brand prepared for that purpose. Such vent
brand shall be not less than one-half the size of the original brand, and shall
be of the type of the original brand, and such venting as above provided shall
be prima facie evidence of the sale or transfer of such stock. [R. C. 1905,
§ 1919; 1891, ch, 40, § 6; R. C. 1899, § 1540.]
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§ 2598. When similar brands may be recorded. The commissioner of agriculture and labor shall refuse to receive for record any brand, which, being
the same as any previously recorded, shall have added thereto any or either
bar, a circle, a half circle, a quarter circle, a diamond
of the following:
or a half diamond; provided, that a similar device, figure or letter, but placed
on a different part of the animal, may be so received and recorded. [R. C.
1905, § 1920; 1891, ch. 40, § 7; R. C. 1899, § 1541.]
The commissioner of agriculture and labor
§ 2599. Shall cancel brand.
shall cancel a legally registered brand only when he receives for file a bill of
.sale therefor, properly executed by the record owner, as shown by the registers in his oflBce.
[1909, ch. 51.]
§ 2600. Who have a right to record brands. All persons who have heretofore recorded any mark or brand iu any county of -his slate, shall have the
prior right to the exclusive use of such mark or brand; provided, that where
two or more of such marks or brands conflict with each other, the one first
recorded shall have priority provided, further, that all stock brands recorded
in the office of the secretary of state prior to the first day of December, 1891,
under the provisions of law, shall be in no wise invalidated by any of the
provisions of this article.
[11. C. 1905, § 1921
1891, ch. 40, § 9; R. C. 1899,
§ 1542; 1901, ch. 124, § 1.]
Any person desiring to
§ 2601. Exclusive trade mark obtained, how.
secure within this state the exclusive use of any name, mark, brand, print,
designation or description for any article of manufacture or trade or for any
mill, hotel property, machine shop or other business as a trade mark, shall
deliver or cause to be delivered to the secretary of state a particular description or facsimile of such mark, brand, name, print, designation or description
as he desires to use, and if there is not an application already filed for the
same or a similar mark, brand, name, print, designation or description, he shall
immediately record the same in a book to be provided and kept for that
purpose, which book shall be at all times subject to public inspection and
examination, and after the same shall have been recorded as herein provided,
the person causing the same to be recorded shall have the exclusive right
to the use thereof provided, that nothing herein contained shall be construed
to authorize the use of figures, letters or Roman numerals.
[R. C. 1905,
§ 1922; 1891, ch. 40, § 10; R. C. 1899, § 1543; 1901, ch. 124, § 2.]

A

;

;

;

to protection against use bv rival of similar design, shell or pattern not protected
19 L.R.A.<N.S.) 2f>9; 37 L.H.A.(N.S.) 259.
Relirf ng-ainst the infringement of trade name not used in connection with manufactured art irk s.
15 I..R.A. ( N.S.
625.
Ri'tl-t to protection against uue of a particular number a* a trade mark by a competitor.
8 L.-R.A.OC..S.
1153.
Risrlit

by patent.

)

)

§ 2G02. Cancellation November first, 1913; re-recording owner's preference
ri^ht to re-record. On the first day of November, nineteen hundred thirteen,
each and every live stock brand or mark shall be canceled, and no person, copartnership, company, firm or corporation shall use nor have any right, title
or interest in or to any live stock brand or mark previously recorded in this
state.
Provided, however, that if a person, copartnership, company, firm or
corporation may desire to continue ownership thereof, the brand or mark
must be re recorded on or before December first, nineteen hundred thirteen.
Failure to re-record any previously "recorded live stock brand or mark on or
before the time specified, and under provisions hereof, shall be deemed an
absolute abandonment to the state of North Dakota of such previously
recorded live stock brand or mark. On and after January first, nineteen
hundred fourteen, the commissioner of agriculture and labor shall accept
reprulur applications for the issuance to any one of such abandoned live stock
brand or mark and the said commissioner of agriculture and labor is hereby
authorized, empowered and directed to issue his certificate for the use of sue!)
aburulone-l brand or mark within this state. (1913, ch. 8, § l.J
;

638

Digitized by

Google

Police of the Slate

POLITICAL CODE.

§§ 2603-2609

§ 2603. Commissioner to notify present record owners. How. When complete.
It shall be the duty of the commissioner of agriculture and labor to
notify, on or before August first, nineteen hundred thirteen, each and every
record owner of live stock brands or marks of the final date set for cancellation, and also of his, her or their prior right to re-record such previously
recorded live stock brand or mark. Such notice shall be given in writing,
legibly written, sent by ordinary first-class mail, and addressed to the record
owner at the address shown last upon the present records. [1913. ch. 8, § 2.]
§ 2604. Publication of notice of expiration of time for preference right of
re-record. It shall be the duty of the commissioner of agriculture and labor
to publish in each official county newspaper in every county where brands or
marks are in use, a notice of the expiration of the time fixed by law for the
re-recording of live stock brands or marks, and of the prior right of record
owners to re-record his, her or their previously recorded brands or marks.
Such publication shall begin on or about the first of September, nineteen hundred thirteen, and shall continue at least three successive times in each of
such newspapers. The commissioner shall also request each newspaper publishing notices to call attention to this law in a news item in the regular
columns, for which no charge shall be allowed. [1913, ch. 8, § 3.1
§ 2605. Manner of recording and re-recording; fees. Re-recording of abandoned live stock brands or marks, and the recording of new brands and marks
shall conform in all respects to existing provisions of law, and not otherwise.
The previously issued certificate must be surrendered to the commissioner of
agriculture and labor, accompanied by an application to re-record, and also
accompanied by either money order or bankable draft for twenty-five cents.
In case the previously issued certificate may have been lost or destroyed the
original brand records only shall be prima facie evidence of ownership, except
where a fact can otherwise be established. [1913, ch. 8, § 4.]
§ 2606. Fees and running expenses. All fees collected under provisions of
this act [sections 2602-2606] shall monthly be turned over to the state treasurer. All expenses for publication of notices, new books, records and files
necessary for the establishment and maintenance of a complete system of
brand recording and brand re-recording shall first be approved by the commissioner of agriculture and labor, and paid by the state treasurer out of the
general funds.
[1913, ch. 8, § 5.]

Article 9.— Herding and Driving.
defined.
Each person who shall keep
neat cattle, horses, mules, sheep, swine or goats for their growth or increase
within the state, shall be deemed a stock grower. Any person who shall drive
or bring live stock into or through this state shall be deemed a stock drover.
[R. O. 1905, § 1923; 1881, ch. 60, § 1; R. C. 1899, § 1544.]
§ 2608. The term drover defined.
For the purposes of this article every
person having charge or control of any herd of neat cattle, horses or mules,
numbering five or more, or any flock of sheep numbering twenty-five or more,
as owner, agent or employe, while the same is being driven from one place
to another not within the same range or neighborhood, is deemed a drover;
and every person having charge or control of any such herd or flock while
subsisting on any public or other range land to which he has no right of
possession, is deemed a herder, whether personally present with such herd or
not.
[R. C. 1905, § 1924; 1897, ch. 69, § 1 R. C. 1899, § 1544a.]
§ 2609. Shall not entice animals away. No drover or herder of any such
herd or flock, or assistant of any such drover or herder, shall drive or entice
any animal of like kind, without the owner's consent, away from his premises
or the range or other place usually frequented by such animal or suffer such

§ 2607. Stock

grower and drover

;
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animal to be driven or enticed away, or to follow, join or remain with such
herd; and if necessary in order to prevent any such animal belonging to
another person from being so driven or enticed away or from following,
joining or remaining with such herd, it is the further duty of every person
aforesaid to deliver such animal without delay to the owner thereof, if known,
or if unknown, to some resident of the neighborhood or peace officer of the
county to be by him returned to the owner or disposed of as an estray according to law. [R. C. 1905, § 1925; 1897, eh. 69, § 2; R. C. 1899, § 1544b.]
§ 2610. Uniform brand. It is also the duty of every drover to have all
animals in his charge or control branded or marked with one uniform brand
or mark. All such horses, mules and cattle shall be branded on a conspicuous
place on each, with one distinct ranch or road brand of the owner; and all
such sheep shall be marked distinctly with a mark or device sufficient to distinguish the same readily from other sheep. Whenever any animal mentioned
in this article shall be found with any herd or flock of like kind, as hereinbefore defined, proof of such finding, in addition to the fact that such animal
was there without the owner's consent, shall be deemed presumptive evidence
of a violation of the provisions of section 2609, by each drover, herder or
assistant having charge or control of such herd at the time of the finding, and
shall be admissible as such in any action herein contemplated.
[R. C. 1905.
§ 1926; 1897, ch. 69, §§ 3, 4; R. C. 1899, § 1544c]
§ 2611. Costa a lien. Every person violating any of the restrictions or
requirements prescribed by section 2G08 is responsible to each person injured
thereby, to the extent of his damages; which shall include the reasonable
expenses incurred in searching for and recovering such animal; and whenever judgment is recovered therefor such judgment and costs shall be enforceable as a lien upon the interest of the defendant in the animals constituting
such herd or flock. [R. C. 1905, § 1927 1897, ch. 69, § 5; R. C. 1899, § 1544d.]
§ 2612. Penalty. Whoever shall wrongfully violate any of the provisions
of section 2609, or fail to observe and fulfill the requirements of section 2610,
shall for each delinquency forfeit and pay into the court rendering judgment
therefor a penalty of not less than fifty nor more than two hundred dollars,
one-half of the sum collected to be paid over to the person complaining or
informing of such delinquency and the remainder into the general fund of
the county treasury. Such penalty may be recovered in a civil action before
any justice of the peace of the proper county, and such justice shall have
power to hear and determine the same and enforce the judgment in the same
manner as other courts of competent jurisdiction. [R. C. 1905, § 1928; 1897.
ch. 69, § 6; R. C. 1899, § 1544e.]
Any person owning or having
§ 2613. Driving stock and trespassing.
charge of any cattle, horses, swine or sheep, who shall drive the same into
or through any county of which the owner is not a resident or land owner or
stock grower, and when the land in such county is already occupied by settlers
on ranches, it shall be the duty of such owner or person in charge of such
horses, cattle, swine or sheep to prevent the same from mixing with the cattle,
horses, swine or sheep belonging to actual settlers, and also to prevent such
animals from trespassing on such land as may be the property of an actual
settler or may be held by him under a homestead or leasehold right, and used
by him for the grazing of animals, growing hay or timber, or other agricultural purposes, or doing injury to the ditches made for irrigation of crops.
If any owner or person in charge of any such animals shall willfully, carelessly or negligently injure any resident of the state by driving such animals
from the public highways and herding the same on the lands occupied and
improved by settlers in possession of the same, it shall constitute a misdemeanor and shall be punished by a fine of not less than five dollars nor more
than twenty-five dollars, at the discretion of the court, and render the owner
or person in charge of such animals liable for such damages as may be done
;
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to the property of such settler.
[R. C. 1905, § 1929; 1881, ch. 60, § 5; R. C.
1895, § 1545.]
Penalty.
When the stock of any
§ 2614. Wrongful driving of stock.
person shall be driven off its range within the state, against his will, by the
owners of any drove, and the same shall be found among such drove, every
person engaged as drover of such drove shall be liable for damages to the
person injured to the amount of the value of the animal for each head so
driven off. together with all costs accruing in the trial of such cause, and the
owner of the animals so driven off shall -have a lien on such herd for the
amount oi all such damages and costs. [R. C. 1905, § 1930; 1881, ch. 60, § 6;
R. C. 1895, § 1546.]
§ 2615. Duty of drover when stock of resident mixes with drove. When
the stock of any resident of the state shall mix with any drove of animals,
it shall be the duty of any drover or person in charge of such drove to cut out
and separate such stock from such drove immediately. Each person, either
owner or drover or otherwise connected with such drove, who neglects to
comply with the provisions of this section shall be fined in a sum not exceeding one hundred dollars. [R. C. 1905, § 1931 ; 1881, ch. 60, § 7 R. C. 1895,
§ 1547.]
§ 2616. Concerning skinned dead animals. It shall be unlawful for any
person other than the owner, his agent or employe, to skin or remove from
the carcass, the skin, hide or pelt of any neat cattle, swine or sheep found
dead, except when such stock is killed by railroad trains, in which case the
employes of such railroad may remove the hides from stock so killed. [R. C.
1905, § 1932; 1881, ch. 60, § 8; R. C. 1899, § 1548.]
;

Article 10.— Hehd Law.
§ 2617. Unlawful for stock to run at large. It shall be unlawful for cattle,
horses, mules, swine, goats and sheep to run at large at any time, except as
hereinafter provided.
[1913, ch. 178; R. C. 1905, § 1933; 1890, ch. 90, § 1;
R. C. 1895, § 1549; 1901, ch. 123, § 1.]
As abrogating provisions of section 8*>00 in relation to trespass by live stock between
December and April. Johnson v. Kickford, IS X. D. 2CS. 12U X. W. 386.
Live stock may roam at large; exception. Ely v. Roslmlt, 11 N. D. 550, 93 X. W. 864.

Owners

of premises are not required to use greater degree of care to protect premises

from trespassing cattle, during period cattle mav feed on commons, -than at anv other time.
Corbett v. Great Northern R. Co., 19 N. D. 450, 125 X. W. 1054.
Liability for vicious animals.
16 Am. St. Hep. 631.
Liability of owners for damages resulting from animals.
36
Liability of owners for injuries inflicted by vicious animals.

§ 2618.

Herd law.

How and when

suspended.

Am.
50

St.

Rep. 831.

Am. Rep.

C05.

The board of county com-

missioners of each county in the state shall establish stock districts including
all of the territory within the county for the purposes hereinafter provided.
The boundaries of districts so established shall follow township lines. A
stock district may consist of one or more congressional townships, or the
entire county may be made to comprise one district, and all districts shall
be subject to the jurisdiction of the board of county commissioners for the
purposes of Lhis act. If one-fourth of the electors of any such district, ns
determined by the whole number of votes polled at the general election last*
held therein, shall file a petition in the office of the county auditor asking
that stock be permitted to run at large between certain dates specified in such
petition, and that the question of permitting stock to run at large in such
distinct between such dates be submitted to the voters of said district at th<*
next general election, it shall be the duty of the board, within ten days thereafter, at a regular or special meeting, to declare by resolution that stock may
run at large within the limits of said district between the dates named in
said petition except within the corporate limits of any city or village but no
stallion, jack, boar, ram, bull or other animals known to be vicious, shall be
;

41
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permitted to run at large at any time. Said resolution shall state the date
of its taking effect, and shall be effective to permit stock to run at large
between said dates from and after the date specified in said resolution until
said proposition shall have been voted upon by the electors of said district.
Provided, that the board of county commissioners may, at any regular or
special meeting, when it is deemed advisable, adopt the resolution herein
authorized without being first petitioned so to do. [1913, ch. 178; R. C. 1905,
§ 1934; 1895, ch. 69, § 1; R. C. 1899, § 1550; 1901, ch. 123, § 2.]
Live stock is permitted to run at Iwge between November first and April first, only,
except in counties wh«rc chap. 45, Code Civ. Proc has been abolished. Ely v. Roshoit, 1
N. D. Si9, U3 X. W. -04.

§ 2619. When submitted to vote. Whenever it shall have been declared
lawful for stock to run at large within a certain district between specified
dates, then, at the next general election, but at no other time, said question
shall be submitted to a vote of the electors of such district. The law governing the giving of notices of general elections shall govern the giving of
notice for such election. [1913, ch. 178; R. C. 1905, § 1935; 1901, ch. 123, § 3.]
§ 2620. Form of ballots. Effect of vote. The ballots used at such election
shall be in the following form, the dates named in the resolution to be
inserted therein:
For stock to run at large between
Against stock to run at large between
In voting on the question each voter must place at the right of the proposi
tion he favors the mark "X." If a majority of the ballots cast is in favor
of letting stock run at large between said dates, the provisions of chapter 41
of the Code of Civil Procedure [sections 8400-8406 herein] shall not apply
during such period, but shall apply at all other times of the year. If a
majority of the ballots is against letting stock run at large, the resolution
of the board of county commissioners declaring it unlawful for stock to run
at large between said dates shall be nullified from and after the canvass of
such vote, and said board shall not have authority again to declare a change
in the law for a period of two years.
[1913, ch. 178; R. C. 1905, § 1936; 1895.
ch. 69, §§ 2, 3; R. C. 1899, § 1551; 1901, ch. 123, § 4.]
§ 2621. When proposition may again be submitted. After the electors of
any stock district shall have voted to permit stock to run at large as hereinbefore provided, such vote may be nullified and stock prohibited from running
at large at any time by resolution of the board of county commissioners and
vote of the people upon the proceedings provided for the suspension of the
provisions of this article. The result of any election held hereunder shall
remain in force until changed at some subsequent election, except as herein
otherwise provided. [1913, ch. 178 R. C. 1905, § 1937 1895, ch. 69, § 4; R. C.
1899, § 1532; 1901, ch. 123, §§ 5, 6.]
§ 2622. When fences shall be sufficient and lawful. In any stock district
in which an election has been held under the provisions hereof and in which
the result of such election shall have been declared to be in favor of permitting stock to run at large between certain dates a fence constructed as
hereinafter described shall be sufficient and lawful. [1913, ch. 178; R. C. 1905,
§ 1938; 1895, ch. 69, § 5; R. C. 1899, § 1553.]
§ 2623. How fences shall be constructed. The posts or other uprights of
reasonable strength and firmness in position shall be not more than thirty-two
feet distant from each other, with two suitable stays between posts, nearly
equally dividing such space in three parts. Three strands of ordinary barbed
feuce wire shall be well stretched and firmly fastened to such posts, uprights
and stays, with the upper strand not more than forty-eight nor less than fortytwo inches above the general surface of the ground thereunder, and the lower
strand not more than eighteen nor less than twelve inches above the general
surface of the ground, and the middle strand nearly equally dividing the space
;

;
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between the upper and lower strands; provided, that all corral fence exclusively for the purpose of inclosing stacks, if outside of any lawful inelosure,
shall not be less than sixteen feet distant from sueh stack so inclosed, shall be
substantially built with posts not more than eight feet distant from each other,
and with not less than five strands of barbed fence wire, and shall be not less
than five feet high. Any other kind of a fence or barrier which is as effective
for the purpose of a fence as that above prescribed is hereby declared sufficient and lawful.
[R. C. 1905, § 1939; 1895, eh. 69, §§ 6, 7; R. C. 1899,

-

§ 1554.]
Legislative description of sufficient

and lawful corral fence. Johnson v. Rickford, 18 N.
2l>3, 122 X. \V. liati.
Applicable during "open season *' to counties in which provisions of section 1933 have
not been abolished. Johnson v. Rickford, IS X. D. 2G8, 122 X. W. 3S6.
D.

Any person owning or having in
§ 2624. Liability of owners of stock.
charge any horses, mules, cattle, sheep or goats, or any such animals, which
shall breach or break through, over or under any lawful fence, not the property of the owner of such offending animal, shall be liable to the party having
sustained injury by reason of such breaching or breaking, to he recovered
in a civil action before any court of competent jurisdiction, and it shall be
sufficient in any such action, that it was a lawful fence where the breach was
made, and the proceedings shall be the same as in other civil actions, except
as herein modified. [R. C. 1905, § 1940; 1895, ch. 69, § 8; R. C. 1899, § 1553.1
to proof necessary to maintain action for damage occasioned by breach of lawful
Johnson v. Rickford, 18 X. D. 26S, 122 X. VV. 3h0.
£2 L.R.A. R5.
Liability of owner for trespass of cattle.
Liability for trespass on unfenced land bv live stock being driven along the highway.
12 L.R.A. (X^.) 912.
Civil liability of nonresident for damage done by his stock while straying in district
where allowing animals to run at large is forbidden. 22 L.R.A. (X.S.) 1098.
Liability of owner for injury to person or property on highway by animal at large
thereon in violation of statute.* 16 L.R.A.(X.S.) 647.

As

fence.

§ 2625. Trespass of swine. Any person owning or having in charge in any
county, adopting the provisions hereof as herein provided, any swine which
shall trespass upon the lands or premises of another, including premises in
towns, villages and cities, whether such lands or premises are fenced or not
fenced, shall be liable to any party sustaining such injury for all damages he
may sustain by reason of such trespassing. [R. C. 1905, § 1941; 1895, ch. 69,
§ 9; R. C. 1899, § 1555.]
§ 2626. Damages by trespassing animals. The persons sustaining damages
as aforesaid shall, before commencing an action therefor, notify the owner
or person having in charge such offending animals of such damages, and the
probable amount thereof if known, and a resident of and within the county,
and he may retain and keep in custody such offending animals until the
damages so sustained and costs are paid, or until sufficient security is given
for the same; provided, that the person so restraining such offending animals
shall, without unnecessary delay, notify the owner or person in whose custody
the same were at the time the trespass was committed of the seizure of such
animals, if such owner or person is known to him to be within or to reside
within the county. [R. C. 1905, § 1942; 1895, ch. 69, § 10; R. C. 1899, § 1556.]
Liability of owners of trespassing animals. 28 Am. Rep. 569.

Liability for trespasses of animals.

49

Am.

Dec. 248.

For serving such notice the person making the same shall
the same fees and mileage as are allowed a sheriff in serving a

§ 2G27. Fees.
be entitled to

summons. [R. C. 1905, § 1943 1895, ch. 69, § 11 R. C. 1899, § 1556.]
§ 2628. Damages a lien upon the animals. Upon the trial of an action under
the provisions hereof, the plaintiff shall prove the amount of damages sustained and the amount of expense incurred for restraining and keeping the
offending animals, if such have been by him restrained, and any judgment,
rendered for damages against the defendant shall be a lien upon the animals
;

;
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committing the damages, and they may be sold and the proceeds applied to
the satisfaction of the judgment. [B. C. 1905, § 1944; 1895, ch. 69, § 12; B. C.
1899, § 1557.]
§ 2629. Service in case of

unknown

defendant.

If

upon the

trial it shall

appear that the defendant is not the owner or person in charge of such offending animals, he shall be discharged, and the action may proceed against a
defendant, whose name is unknown, and, if at the commencement of the action
the plaintiff does not know the name of the owner or keeper of such offending
animals, he may bring an action against a defendant unknown. In such case
service shall be made by publishing a copy of the summons, with a notice
stating the nature of the action, in a newspaper, if there is one published

and if not, by posting copies of the summons and notice in three
public places in the countv, in either case at least ten days previous to the day
of trial. [R. C. 1905, § 19*45 1895. ch. 69, § 13 B. C. 1899, § 1558.]
§ £330. Judgment and costs collected, how. After judgment shall have
been rendered against th* defendant, unknown as aforesaid, the offending:
animals, or so many of them as may "be neecssary, shall be sold as in other civil
actions, and lifter said judgment and costs have been satisfied, if there is any
surplus of money, it shall be placed in the hands of the county treasurer,
and if the defendant does not appear and call for the same within six months
from the day of sale, it shall be paid into the school fund for the use of the
public schools of the county. [R. C. 1905, § 1946 ; 1895, ch. 69, § 14 B. C. 1899.
in the county,

;

;

;

§ 1559.]

Taking or attempting to take, or advising
§ 2631. Misdemeanor, when.
or assisting in the taking from the possession of the person having them in
charge, without the consent of such person, except by due course of law, any
animals restrained and held by virtue of the provisions hereof, is declared to
be a misdemeanor, and upon conviction thereof shall be punished by a fine not
to exceed fifty dollars, or by imprisonment in the county jail not to exceed
thirty days, or by both, at the discretion of the court.
[B. C. 1905, § 1947
1895, ch. 69, § 15; R. C. 1899, § 1560.]
§ 2632. Judgment of court final, when. Jury trial. In all actions under
and by virtue of the provisions hereof wherein the amount of damages claimed
does not exceed twenty-five dollars, the judgment of the court having original
jurisdiction thereof shall be final; provided, that either party to such action
shall be entitled, upon demand therefor, to a jurv trial.
[R. C. 1905, § 1948;
1895, ch. 69, § 16; R. C. 1899, § 1561.]
§ 2633. Actions commenced. When barred. No property shall be exempt
from seizure and sale under execution upon a judgment obtained under and by
virtue of the provisions hereof. No action shall be commenced under the
provisions hereof after the expiration of six months from the date of the alleged
damages. [R. C. 1905, § 1949; 1895, ch. 69, § 17; R. C. 1899, § 1562.]
All droves of horses, mules, cattle or sheep
§ 2634. Stock must be branded.
which may hereafter be driven from any other state or territory of the United
States, or any foreign country, into or through any county of this state, shall
be plainly branded or marked with one uniform brand or mark. All such
horses, mules and cattle shall be branded with one distinct ranch or road
brand of the owner so as to show distinctly in such place as the owner may
adopt. All such sheep shall be marked distinctly with such mark or device
as may be sufficient to distinguish the same readily should they become intermingled with other flocks of sheep in this state. [R. C. 1905, § 1950 ; 1895, ch.
50, §§ 1. 2, 3 B. C. 1899, § 1563.]
§ 2635. Fine. Any owner or person in charge of such drove of stock which
may be driven into or through this state, who shall fail to comply with the
provisions of the last section shall be fined in a sum not less than fifty nor more
than three hundred dollars, together with costs of suit. [B. C. 1905, § 1951
1895, ch. 50, § 4; B. C. 1899, § 1564.]
;
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§ 2636. Duties of county auditor and sheriff. It shall be the special duly
of the county auditor, sheriff and any constable of each and every county
of this state to enforce the provisions of the last two sections.
[R. C. 1905,
§ 1952; 1895, ch. 50, § 5; R. C. 1899, § 1565.]

Article

11.

— Sheep Husbandry.

Bounty for killing wolves. The county commissioners of each county
offer a bounty of tWo dollars for each wolf or coyote killed within the

§ 2637.

shall
limits of their county.
fR. C. 1905, § 1953; 1890, ch. 157, § 1; 1891, ch. 71;
R. C. 1899, § 15G6; 1901, ch. 215.]
§ 1
;

§ 2"S8. Claimant to make affidavit before auditor. Before payment of
such bounty the applicant therefor must subscribe and make oath before
the county auditor of the county in which the wolf or coyote was killed, setting tort h that the wolf or coyote was killed in such county, giving the date
thereof, and by whom, and that the two ears of the scalp thereof which are
produced before such county auditor are the ears of such wolf or coyote. [R. C.
1954; 1890. ch. 157, § 2; R. C. 1895, § 1567.]
5
§ 2C39. Must produce scalp. No claim shall be allowed unless the applicant exhibits and furnishes to such county auditor at the time of making
such affidavit, the two ears of the wolf or coyote killed, attached to such skin,
which shall then and there in the presence of such county auditor be detached
from such wolf or coyote skin. [R. C. 1905, § 1955; 1890, ch. 157, § 2; R. C.
1895, § 1567.]
§ 2640. Auditor to retain affidavit. Destruction of scalp. The county auditor shall retain such affidavit until the next regular meeting of the board of
county commissioners, when the board shall audit the claim and order a warrant drawn upon the county treasurer for the bounty in favor of the person
killing such wolf or coyote. The county treasurer is further reauired forthwith to destroy such ears bv burning the same. [R. C. 1905, § 1956; 1890, ch.
157, § 3: R. O. 1895, § 1568.1
§ 2641. When dog may be killed. If any person shall discover any dog in
the act of killing, wounding or chasing sheep in this state, or shall discover
any dog under such circumstances as satisfactorily to show that it has been
recently engaged in killing or chasing sheep, such person is authorized immediately to pursue and kill such dog. [R. C. 1905, § 1957 1890, ch. 155, § 9
R. C. 1«95, § 1569.]
1905.

•

;

Piyltt to kill dojjs that worry. Attack
40 L.R.A. 511; 19 I..H.A. (X.S.I 837.

or injure sheep or other animals.

15 L.R.A. 251

§ 2G42. Owner of dog liable. The owner of any dog shall be liable in a
civil action for all damages that may accrue to any person by reason of such
dog's killing, wounding or chasing anv sheep or other domestic, animal belonging to such person. fR. C. 1905, § 1958; 1890. ch. 155. § 8; R. C. 1895. § 1570.]
§ 2G43. No exemption. No exemption shall be allowed in favor of any person against whom a iudgment has been recovered under the provisions of
section 2642. [R. C. 1905. § 1959 1890, ch. 155, § 8 R. C. 1895, § 1570.]
;

;

Article 12.— State Wolf Botwties.
§ 2<*44. County reward for buffalo or timber wolf. The board of county
commissioners of any county within the state may offer a reward of a sum,
not to exceed twenty dollars, nor less than five dollars, for the destruction of
each buffalo or timber wolf killed within their respective counties, and the
provisions of sections 2646, 2647, 2648 and 2649 shall apply in every case where
[R. C. 1905,
the reward is called for under the provisions of this section.
§ I960: 1901, ch. 216.1

§ 2645. State bounty for wolves and coyotes. For the purpose of encouraging the destruction of wolves and coyotes, a bounty shall be paid by the state
645
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of North Dakota, for each wolf or coyote killed, the sum of two dollars and
fifty cents.
[R. C. 1905, § 1961 1903, eh. 207, § 1.]
§ 2646. Skins to be exhibited. Any person killing any of the aforesaid
animals, to obtain the bounty the von, shall, within ninety days from the date
of the killing, exhibit or cause to be exhibited the skins and skulls of said
animal or animals, including the tail and the skin from the forehead, including
both ears, to the county auditor in the county in which said animal or animals
were killed, and shall at the same time file with the auditor an affidavit setting
forth that he killed or caused to be killed the animal or animals from which the
skin or skins were taken that the same were killed within the bounds of the
county to whose auditor the same are presented. [R. C. 1905, § 1962; 1901,
eh. 207. §2.)
§ 2647. Verification. The county auditor shall, before issuing the certificate
hereinafter provided for, require statements of two resident taxpayers of
the county that they are acquainted with the person presenting the skin or
skins arid that to the best of their knowledge and belief the animal or animals
from which said skin or skins were taken were killed within the limits of said
eoiinty.
[R. C. 1905, § 1963; 1903, ch. 207, § 2.1
§ 2648. Fraud prevented. The county auditor shall thereupon call to his
assistance either the county treasurer, or, in his absence, the clerk of the district court, who being present, both shall, in order to prevent fraud, minutely
examine each skin presented and should examination disclose that the scalps
and ears belonging to such skins have not been severed, patched or punched,
the county auditor shall there, in the presence of the other officer above named,
mark each car by punching a hole one inch in diameter in the same, and then
redeliver the skin or skins to the person presenting the same, and shall at
the same time make out and deliver to the said person a certificate showing
the number and kind of the skins so punched and the name of the person
presenting, the fact of the filing of the affidavits herein provided for, and
the examination made as required, said certificate to be duly signed by him
in his official capacity, and attested by the officer acting with him; said county
auditor shall keep a record in a bound book of all skins so punched, showing
the date, number and kinds, the names of the persons presenting them and the
names of the witnesses, which bonk shall be an official record. The holders
of the certificates issued under the provisions of this article to be deposited
with the county auditor of the county wherein issued, who shall on the first
business day of each mouth forward all such certificates in his possession to the
state auditor for registration and payment as hereinafter provided.
All
services rendered bv officials under this article to be without fee.
[R. C.
1905. § 1964; 1903, ch. 207, § 3.1
§ 2649. Duty of county auditor. Should any county auditor or officer
acting with him have reason to believe that any person presenting a skin or
skins as above provided, has evaded the provisions of this article to obtain
the bounty unlawfully, such officer shall require satisfactory evidence of the
time, place and manner of the killing of said animal or animals.
[R. C.
1905. § 1965; 1903, eh. 207. 5 4.1
2650.
Duty
of
state
shall
be
auditor.
It
the
duty
of
the
state
auditor,
§
upon the written order of the county auditor, to give the person presenting
said order a warrant upon the state wolf bounty fund, hereinafter provided
for, in the amount required to compensate at the bounty prices by this article
provided, for the number of animals mentioned in the order, taking the receipt
on the back of the order of the person presenting, for the full amount received;
and the state auditor and the state treasurer shall keep an account of all
warrants so issued and paid, and list them in their annual report to the governor.
rR. C. 1905, 5 1966: 1903, ch. 207. § 5.]
§ 2651. Wolf bounty fund created. For the purpose of providing for the
payment of said bounty and the warrants thereon drawn, there is hereby
;

;

;
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[R. C. 1905,
created a fund to be known as the state wolf bounty fund.
§ 1967 1903, ch. 207, § 6.]
§ 2652. Duties of state board of equalization. It shall be the duty of the
state board of equalization, at the time of the levy of the annual tax, to levy
a special tax of one-half of one-tenth of one mill on the dollar upon the assessed
valuation of all property, and when collected paid into the hands of the state
treasurer, who shall at once enter the same into state wolf bounty fund.
Said fund shall be preserved inviolate for the pavment of the state bounties
provided for herein. [1911, ch. 281 R. C. 1905, § 1968 1901, ch. 207, § 7.]
§ 2653. Transfer of wolf bounty fund. There is hereby transferred from
the state wolf bounty fund of this state, to the general fund of the state, the
sum of fifty thousand dollars; provided, that said transfer shall be made by
the state auditing board from time to time as a surplus may accumulate in said
wolf bounty fund. [1911, ch. 328.1
§ 2654. Animals killed in unorganized counties. Any person claiming the
bounties provided for in this article for any of the animals specified herein,
killed or caused to be killed in any unorganized county of this state, shall make
application to the county auditor of the organized county to which such unorganized countv is attached for judicial purposes. [R. C. 1905, § 1969; 1903,
;

;

;

eh. 207, § 8.]

§ 2655. Secretary of state to supply blanks. The secretary of state shall provide each county auditor with the necessary blanks for the purpose of carrying
into effect the provisions of this article.
[R. O. 1905, § 1970; 1903, ch. 207,
§9.]
Any person who shall falsely make, alter,
§ 2656. Penalty for forgery.
forge or counterfeit any of said certificates or orders shall be deemed guilty
of forgery, and any person who shall swear falsely to any affidavit provided herein, or procure the same to be done by ano^ier, with the intent of
obtaining any one of the said certificates or orders, shall be guilty of perjury and any person convicted of any of the offenses declared in this section
shall be punished by imprisonment in the state penitentiary for a term of not
less than one year nor more than five years. Any person or persons who shall
patch up any skin or scalp, or who shall present any punched skin or scalp
with intent to defraud the state, or any officer who shall sign any certificate
herein provided for without first counting the skins, or shall intentionally
evade any of the provisions of this article, shall be deemed guilty of a misdemeanor, and on conviction thereof shall be punished by a fine of not more
than five hundred dollars, or by imprisonment in the county jail for a period
of not exceeding three months, or by both such fine and imprisonment. [R. C.
1905, § 1971 1903, ch. 207, § 10.]
;

;

ARTIOLB

13.

— ESTRAYS.

§ 2657. By whom and when taken up. No person shall take up an estray
animal except in the county wherein he resides and is a householder, nor unless
such estray is found in the vicinity of his place of residence, nor take up an
estray animal mentioned in the next section during the period when it shall
be lawful for stock to run at large in said county, unless the same is found
trespassing upon the premises or within the inclosure of the person taking up
the same. [1913, ch. 160, § 1; R. C. 1905, § 1972; 1890, ch. 66, §§ 1, 2; R. C.
1899-, 5 1571.]
Mills v. Fortune, 14

^General

-

features

N. D. 460, 105 N. W. 235, cites It. O. 1899, §§ 1571-1684.
and constitutionality of statutes respecting estrays. 8 Am. Si Rep.

Each person taking up an estray,
§ 2658. Notice of taking up estrays.
horse, mare, colt, ass, mule or neat cattle, sheep, hog or goat shall, within ten
days thereafter, give notice of the finding and taking up of said animal, in the
nearest weekly newspaper published in the county where such animal is found.
647
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shall truly describe the animal found by giving its color, sex,
probable age and weight, and all the marks and brands thereon. Immediately
after the first publication of said notice the publisher thereof shall send by
registered mail to the commissioner of agriculture and labor and to the county
auditor of the county in which said animal was found, a newspaper clipping
contairi'ng the same. Unless such animal is earlier claimed the notice shall be
published in said paper for three successive weeks, and immediately after the
third publication a printed copy thereof shall be forwarded by registered mail
to the state estray paper. The registry receipts for the notices sent out of the
said state estray paper to the commissioner of agriculture and labor and to the
county auditor, as provided for herein, together with proof of publication of
such notice for three successive weeks, shall be filed in the office of the county
auditor of the county where the estray was found before it can be appraised, or
before appraisers can be appointed. Unless such receipts and proof of publication are so filed the publisher of said paper shall forfeit all right to his publication fees, and shall be liable to civil damages for any loss or damage caused by
his neglect, and the person taking up said estray, unless he shall cause the same
to be tiled, shall forfeit all right to reimbursement for charges, costs and damages. Any person taking up an estray who fails to advertise the same, or otherwise comply with the provisions of this section, shall be liable to the owner for
all damages caused by such negligence or failure, and shall be guilty of a misdemeanor; provided, if any person shall take up an estray which is apparently worthless, such estray may be at once appraised, and if found worthless
may be destroyed. The person taking up the same shall notify some justice of
the peace of the county, and such justice shall immediately choose one disinterested freeholder as one appraiser; the party taking up the estray shall
choose another disinterested freeholder, and the two so chosen shall appoint
a third person living in the vicinity where the estray was taken up, and the
three persons so chosen shall constitute a board of appraisers who shall act
without compensation.
If such appraisers shall appraise the estray as
worthless it shall be destroyed by the party taking it up.
[1913, ch. 160,
1907,
ch.
117;
R.
C.
1905, § 1973; 1890, ch. 66, § 3; R. C. 1899, § 1572;
2;
§
1903, ch. 96; 1905, ch. 112.]

Such notice

•

A

weekly newspaper pub§ 2659. Official estray paper. Payment of fees.
lished in the state shall be designated by the governor as the official newspaper
in which all estray notices of the state received by said paper shall be published once. It shall be the duty of the publisher of said paper to transmit
one copy, weekly, to the county auditor of each county in the state and to the
commissioner of agriculture and labor at his office at the state capitol. If such
publisher shall fail to transmit copies thereof as herein provided he shall
forfeit all right to his fees for publication of estray notices, and shall be
The
liable in civil damages for any loss or damage caused by his neglect.
board of county commissioners of each county shall, on the first Monday of
January each year, appropriate the sum of five dollars to pay the official estray
paper for such publications. [1913, ch. 160, § 3; R. C. 1905, § 1974; 1890, ch.
66, §§ 4-6; R. C. 1899, §§ 1573, 1574.)
§ 2660. Owner may take estray, when. Arbitration. Whenever any person shall appear and make claim to any estray so taken up, such claimant
and the person taking up such estray may go before a justice of the peace
in the county and such claimant shall make affidavit in writing setting forth
his name and place of residence and that he is the actual owner of such estray,
describing it, and thereupon the person taking up such estray shall be authorized to deliver the same to such claimant on payment of all fees advanced by
him and the actual cost of caring for and keeping such estray. If the persons
cannot agree as to the amount of such charges the owner of the animal and
person taking up such estray shall each choose one disinterested freeholder
as arbitrator, and the two so chosen shall choose a third person living in the
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vicinity where the estray was taken up. The amount assessed by such arbitrators shall be final. [R. C.-1905, § 1975; 1890, ch. 66, §§ 7, 8; R. C. 1895, § 1575.1
§ 26G1. Advertiser becomes owner, when. Exception. Appraisal. If such
estray shall not be claimed and taken away within one year after advertisement thereof in such official newspaper, and if the person taking up such
estray shall have caused the same to be duly advertised as herein provided,
and shall not in any respect have violated the provisions of this article, the
property therein shall immediately vest in the person taking up the same,

provided, the appraised value of such estray does not exceed twenty-five
The person taking up such estray shall notify the board of county
commissioners to appraise or appoint some suitable person whose duty it shall
be to appraise the value of such estrav. [R. C. 1905, § 1976; 1890, ch. 66, §§ 9,
10; R. C. 1899, §§ 1576, 1577; 1903, ch. 97, § 1.]
§ 2662. Charges allowed. Any person taking up estrays may charge for
actual time employed and for actual damage done to his crops or premises
He shall also be allowed his actual cost of feeding and caring for such estrays
provided, however, that if any person taking up an estray shall have caused
the same while so in his possession to perform any labor for his own benefit,
no compensation whatever shall be allowed him for feeding or caring for
such estray for any portion of the time after such animal shall have been taken
up by him. [R. C. 1905, § 1977; 1890, ch. 66, § 11 R. C. 1899, § 1578; 1903,
dollars.

;

ch. 97, § 2.]
If two or
§ 2603. In case of two or more animals.
up at the same time by the same person, they shall be

more animals are taken
enumerated in the same
advertisement, and the same fees are allowed as for the advertisement or
appraisement of one estray. [R. C. 1905, § 1978 1890, ch. 66, § 12 R. C. 1895,
§ 1579 ]
§ 2664. May be sold, when. If the appraised value of any estray exceeds
twenty-five dollars, and the same is not called for within one year after the
Advertisement in the official estray paper, the person taking up such estrays
shall notify some justice of the peace of the county, and such justice shall
designate a place where such sale shall be held, and shall name the day, and
the time of day for such sale, and cause notice of such sale to be published
three times in a weekly newspaper, if there is one published in the county
in case no paper is published in the county, this notice shall be posted in
three public places in the county at least twenty-two days before such sale,
and on the appointed day the person taking up such estray shall have the
same present at the place, and the justice shall proceed to sell such estray
at public auction for cash, and after paying the proper fees and charges for
taking up such estray and feeding and caring for same, to be fixed by such
justice, and the fees advanced for the advertisement and appraisement of
such estray as herein provided, and after deducting the fees allowed such
justice for such sale and advertisement thereof, the residue of the proceeds
of such sale shall be paid to the county treasurer, who shall receipt to the
justice therefor. All moneys so deposited with the county treasurer shall by
him be retained in the treasury for six months thereafter, separate and apart
from all other moneys, and if the owner of any such estray shall within such
period appear before the board of county commissioners and establish his
title to such estray, such board shall order the amount so paid into the treasury to be paid to such owner. If no such person appear within six months
after the deposit of such money as herein provided, the same shall be passed
to the school fund of the countv and shall be accounted for and expended as
other school money. [R. C. 1905, § 1979; 1890, ch. 66, §§ 13, 14; R. C. 1899,
§ 1580:1903. ch. 97. § 3.1
§ 2665. Record of sold estray. Whenever any sum of money is paid into
the county treasury under the provisions of the last section the justice paying
the same shall deliver to the county treasurer a certificate setting forth the
;

;
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description of the estray from the sale of which the same was obtained and
the marks and brands of such estray and the name of the person by whom
such animal was delivered to him to be sold and such certificate shall be filed
by the county treasurer and preserved in his office. [R. C. 1905, § 1980; 1890.
ch. 66, § 15; R. C. 1895, § 15S1.1
§ 2666. Fees, how paid and collected. The fees of the justice, and for advertising and appraising, shall be paid by the person taking up the estray,
and the same shall constitute a first lien upon the estray and shall be paid
by the owner before he shall be entitled to take away such estray. [R. C.
1905, § 1981 1890, eh. 66, § 16; R. C. 1899, § 1582.]
If any person not authorized so to do shall
§ 2667. Penalty for violation.
take up any estray or lost goods or if any person taking up such estray or lost
goods shall willfully neglect to cause the same to be advertised as herein provided, or shall fail to feed sufficiently or properly care for the same, 6uch
person shall be liable to the owner thereof for all damages.
[R. C. 1905.
§ 1982: 1890, ch. 66, § 17; R. C. 1895. § 15S3.]
§ 2668. Liability in case of death of estray. If any estray after being
duly advertised as herein provided, shall, without fault of the person taking
up the same, die or be stolen or eseape and wander away, the person taking up
the same shall not be responsible therefor. [R. C. 1905, § 1983; 1890, ch. 66.
R. C. 1899, § 1584.1
§ 18
§ 2669. Other personal property governed by this article. The manner of
taking up, appraising, advertising and disposing of any lost goods or personal
property which may be found upon the highways or in any other place shall
be the same as herein provided for estrays. [R. C. 1905, § 1984; 1890. ch. 66.
§ 19 R. C. 1899, § 1585.]
;

;

-

;

Article 14.— Cruelty to Antmals.
§ 2670. Agent to investigate. Appointment and duties of. The governor
shall appoint a discreet and suitable person whose duty it shall be to investigate all cases of violation of the laws against cruelty to animals of which
information can be obtained and bring the facts relating thereto before the
proper authorities and it shall be the duty of such persons to organize humane
societies in different places in the state, where it can be done, whose members
shall pledge themselves to the use of all reasonable means for the enforcement
of the laws relating to cruelty to animals. It shall be the duty of the state's
attorneys in this state to aid and co-operate with such person in the enforceof such laws. [R. C. 1905, § 1985; 1893, ch. 47, §§ 1, 2; R. C. 1899, § 1586.]
§ 2671. Expenses. Appropriation. The person so appointed shall act without compensation further than the payment of his actual expenses incurred.
The state auditor shall issue warrants for such expenses upon presentation
of itemized and verified accounts therefor, and there is hereby appropriated
out of any money in the state treasury not otherwise appropriated the sum
of five hundred dollars annually for the payment of such expenses.
[R. C.
1905, § 1986; 1893, ch. 47, § 3; R. C. 1S99, § 1587.]

ment

Article 15.— Trxas or Cherokee Cattle.
§ 2672. When unlawful to import or own. It shall be unlawful for any
person, railroad company or other corporation or association
1. To bring into this state any Texas or Cherokee cattle, except between
the first day of November of each year and the first day of February following: or.
2. To own or have in possession or control within this state any Texas or
Chorok* e cattle at any time, which may have been brought into this state at
any time except between the first day of November of each year and the first
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[R. C. 1905, § 1987; 1883, ch. Ill, §§

1,

2; R. C.

1899, § 1588.]

Power of the states to provide for the inspection and to regulate the importation of
animals. 93 Am. »St, Rep. 77.
State legislation for protection of health of live stock as Interference with interstate
commerce. 26 LJU\.(N.S.) 279.
Validity and construction of statutory regulations as to infected animals. 26 L.R.A.
638.

Any person who brings into this state or
Texas or Cherokee cattle, except at the
time prescribed in section 2672 or who shall own, possess or control any such
cattle except as allowed in the preceding section, shall be guilty of a misdemeanor and upon conviction shall be fined in any sum not exceeding ten thousand dollars nor less than two hundred dollars, and in addition thereto may be
imprisoned in the penitentiary for a period not exceeding three years. Any
railroad conductor or employe, agent or officer of any railroad company who
brings any such cattle into this state upon any railroad or vessel connected
with such railroad, or who carries any such cattle upon any railroad or vessel
connecting therewith from one point to another within this state shall bo
deemed to have possession of such cattle within the meaning of this section.
[H. C. 1905. § 1988; 1883, ch. Ill, § 3; R. C. 1895, § 1589.]
Whenever in any
§ 2674. Who liable for damage caused by Buch cattle.
case any damage is occasioned to any person, resulting in any manner from
any such Texas or Cherokee cattle having been brought into this state at any
time by any person, railroad company or other corporation or association,
then such person so bringing into, or owning, possessing or controlling such
cattle in this state shall be liable jointly and severally to any person who
may suffer loss or damage by reason of such bringing into or conveying
through, possessing, owning or controlling within the state any such cattle;
and in any action for the recovery of damages for any loss or damage which
may be sustained by any person from any such cattle, it shall be sufficient
for the plaintiff to show that the injury of which he complains arose from
any such Texas or Cherokee cattle which may have been owned or had in
possession or brought into this state at any time within the year by any
such defendant, or that such cattle so brought in, owned or possessed had
been where such loss or damage had been sustained. And it shall not be
necessary for the plaintiff to show that the injury of which he complains
accrued while any such Texas or Cherokee cattle were in the possession or
ownership or control of any such defendant, it being the intention of this
section to make all persons liable in the first instance for any injury which
may arise from disease spreading or communicating from such Texas or
Cherokee cattle so brought into, owned, possessed or controlled hv them in
this state.
[R. C. 1905, § 1989; 1883, ch. Ill, § 5; R. C. 1895, § 1590.]
Kcienfer as n condition of liability for spreading contagions disease among animals. 6
§ 2673. Penalty for violation.
causes to be brought therein, any

L.R.A.(N.S) 922.

The right to
§ 2675. What* no defense/' Proof necessary to recovery.
bring into this state such cattle between the first day of November and the
first day of February following shall in no case be any defense for any loss
or damage that may accrue from such cattle to any person nor shall the
right to own, possess or control any such cattle in any case be a defense for
any injury or loss which may arise to any person by reason of such ri.qrht to
own, possess or control such cattle. In all actions for any loss or injury
which may arise or accrue to any person by reason of any injury or loss
done or caused to be done to any native or domestic cattle from or by any
such Texas or Cherokee cattle, the proof of the loss of any native or domestic
cattle or any damage thereto, and the amount of such loss or damage, and
proof that any such defendant brought into this state or owned, possessed
or controlled in this state at any time any such Texas or Cherokee cattle
;
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loss, shall be prima facie evidence of
And it shall be competent in the trial of such
plaintiff's right to recover.
actions for witnesses to give their opinion as to whether or not any such
Texas or Cherokee cattle caused the injury complained of. [R. C. 1905, § 1990;

which may have caused such injury or

1883, eh. Ill, § 7; R. C. 1899,

§

1591.]

In case
§ 2676. Proceedings when Texas cattle are spreading disease.
any such Texas or Cherokee cattle shall be found spreading or communicating any disease among the native domestic cattle of this state, it Rhall
be the duty of any judge of the district court, or justice of the peace, upon
oath of any householder setting forth that such cattle are spreading or communicating disease among native or domestic cattle within this state, and
the name of the owner or person in whose possession or control such Texas or
Cherokee cattle may be, forthwith to issue a warrant to any sheriff or constable of the county commanding him forthwith 1o arrest and imprison in
some safe place such cattle so spreading or communicating disease and to
summon the owner thereof or the person found in the possession of such
cattle, to appear before such judge or justice of the peace forthwith and
show cause why such cattle should not be impounded until the first day of
November following, and after allowing the parties a reasonable time to be
heard, such judge or justice shall proceed to hear and determine whether
such cattle have so spread or communicated disease. It shall be the duty of
such judge or justice of the peace to order the officer in charge of such
cattle to impound them and keep them by themselves until the first day of
November following, when it shall be the duty of the officer in charge of such
cattle to present to the owner or person entitled to the possession thereof a
sworn statement of the cost of taking, keeping and impounding such cattle,
including the costs of building the pound and providing materials for the
same in case the board of county commissioners or township supervisors
where such cattle were impounded had ordered the pound to be built for the
purpose of impounding such cattle, and demand payment of the same together
with the costs of such trial aforesaid and upon payment of the same he shall
deliver such cattle to the owner or person entitled to possession thereof.
;

[R. C. 1905,

§ 1991; 1883, ch. Ill, § 8; R. C. 1899, § 1592.1
Regulations which the state may enforce concerning quarantine of animals.
Rep. 242.

97 Am. St.

§ 2C77. Texas cattle defined. Texas or Cherokee cattle as mentioned in
the foregoing sections shall be taken to mean a class or kind of cattle without
reference to where they may have come from provided, that that portion of
this state west of the Missouri river is exempted from the provisions hereof;
but the right to bring into, own, possess or control such cattle in such exempted territory shall give no right to send, convey or cause to be sent or conveyed such cattle into that part of the state subject to the provisions hereof,
or own or possess the same therein, except that such cattle may be shipped or
eonveyed by themselves across said river to an inclosure upon the left bank
thereof upon the line of any railroad crossing this state and may be conveyed
from such inclosure across and without the state by continuous passage
in cars upon such railroad.
[R. C. 1905, § 1992 1883, ch. Ill, § 9 ; R. C. 1899,
;

;

§

1593.]

Article

16.

— Live Stock Sanitary Board.

The following sections 2678-2697 consist of Law* 1907, ch. 169, or of express amendments thereto, and are regarded as superseding the entire "Article 15.
District Veterinarians" of chapter 24 in the Re-vised Code* of 1905 (§i 1993-2015 therein) except perhaps
2001, 2002 and 2005 thereof, which are, respectively, sections 2697a, 2697b and

—

U

2G98

in the present compilation.

The act of 1907 above cited expressly repealed only " all acts and parte of acts inconsistent therewith."
But the emergency section (J 22) in the act expressly contemplates
the retirement from office of " the present state veterinarians." The comprehensive
duties and authority of the live stock sanitary board and its executive officer expressed
in sections 2679, 2684, 2686 herein, the power to appoint "officers, agents, or assistants"
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(section 2690), and various other provisions herein, are evidently incompatible with the
provisions in the Revised Codes of 1905 for a chief state veterinarian, district veterinarians, sheep inspectors to be appointed by the district veterinarians, und the division of
the state into veterinarian districts; and since each and every section in article 15 of
the Revised Codes of 1905, with exceptions mentioned at the head of this note, postulates
the existence of those officers or districts, the sections arc omitted in the present compilation.

§ 2078. Live stock sanitary board, how composed. Term of office. A board
hereby established to be known as the " state live stock sanitary board."
This board shall consist of five members to be appointed by the governor. One
shall be appointed for a term of five years, one for a term of four years, one
for a term of three years, one for a term of two years and one for a term
of one year, whose term of office shall commence on the first day of April,
1907, and the successor of each shall be appointed for the term of five years
Each
thereafter and until their successors are appointed and qualified.
member of said board shall be a qualified elector of the state of North Dakota.
Three members of said board shall be persons who are financially interested in
the breeding and maintenance of live stock in the state of North Dakota and
the other two members of said board shall be competent veterinarians who
are graduates of some regularly organized and recognized veterinary college
or university. [1907, ch. 169, § 1.]
§ 2670. Board establishes rules and regulations. It shall be the duty of the
said state live stock sanitary board to protect the health of the domestic
animals of this state to determine and employ the most efficient and practical
means for the prevention, suppression, control and eradication of dangerous,
contagious and infectious diseases among the domestic animals of the state of
North Dakota, and for these purposes it is hereby authorized and empowered
to make all such rules and regulations for the conduct of the business of said
state live stoek sanitary board as it may deem expedient. [1907, ch. 169, § 2.1
Said state live stock sanitary board
§ 2680. Publication of regulations.
shall make the necessary regulations to carry into effect the purpose of this
act [sections 2678-2697], and any regulations so made shall be published in
some newspaper or in as many newspapers as said board may deem necessary, or they shall be posted in not less than five public places, and such
publication shall be deemed a legal notice to all persons. [1907, ch. 169, § 3.]
§ 2681. Meetings. Compensation. The said state live stock sanitary board
shall hold its meetings at the state capitol at such times as it may designate,
but there shall not be to exceed four regular meetings each year; provided,
that the president of the board shall have power to call special meetings whenever in his judgment it becomes necessary. The members of the board shall
receive as compensation for their services the sum of three dollars per day
for each day employed, and five cents per mile actually and necessarily
traveled in attending the meetings of the board, which sum shall be paid out
nf the state treasury upon vouchers of the board duly certified by the president and secretary thereof. [1907, ch. 169, § 4.]
§ 2682. Oath of office. Qualifications. At the first meeting of the said
state live stock sanitary board the members thereof shall take and subscribe
the oath of office required of other civil officers and shall then proceed to
elect a president, secretary and executive officer. The executive officer shall
be a competent and skilled veterinarian who at the time of said election shall
be a graduate in good standing of a recognized school of veterinary medicine
and surgery, and who shall not be a member of this board. ri907, ch. 169. § 5.1
§ 2683. Salary of executive officer. Bond. Oath. The executive officer of
said state live stock sanitary board shall receive for his services such a sum
as may be deemed proper by said board. The payment of said salary shall
be made from the funds appropriated for the use of this board and in order
to carry into effect the purpose of this act [section 2696]. Before entering
upon the discharge of these duties he shall give a bond to the state of North
is

;
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of five thousand dollars,

conditioned On the proper discharge of the same.
He shall furthermore
receive actual expenses incurred and paid by him in the discharge of his
duties, and such amounts shall be paid out of the fund appropriated for
said board. Said executive officer shall, upon entering upon his duties, take
an oath well and truly to perform all duties required of him under the provisions of this act [sections 2678-2697], which said oath shall be taken before
any judge of a district court or notary public within the state and shall be
filed with the secretary of state.
[1907, ch. 169, § 6.]
§ 2684. Duties of executive officer. The executive officer of said state live
stock sanitary board shall act as state veterinarian and it shall be his duty
1. To ascertain by personal examination or through reports from other
accredited representatives of said board all information which he can obtain
regarding the existence of contagious, infectious and epidemic diseases of
animals.
2. To execute all orders, rules and regulations made by said live stock
sanitary board and to present at the quarterly meetings of said board a
detailed report of all matters connected with the work done by him or his
subordinates during the quarter preceding said meeting. [1907, ch. 169, § 7.]
§ 2685. Bacteriologist and consulting veterinarian. The professor of veterinary science of the state agricultural college shall act as bacteriologist and
consulting veterinarian to the said state live stock sanitary board, and it shall
be his duty to make baeteriologic or pathologic examination of all diseased
animals or portions thereof, or of such material as may be forwarded to him
by the said board or its duly authorized agents. It shall also be his duty
to furnish material as far as lies in his power for the diagnosis of contagious
diseases and instruction as to its use. For the services rendered said bacteriologist shall receive such compensation as the state live stock sanitary board
may deem proper, which shall be paid out of the fund appropriated for the
use of said board. [1907, ch. 169, § 8.)
§ 2686. Powers of board. Authority is hereby given to said state live stock
wanitary board to take all steps it may deem necessary to control, suppress
and eradicate any and all contagious and infectious diseases among auy of
the domestic animals of the state, and to that end said board is hereby cmpowered to quarantine any domestic animal which is infected with any such
disease or which has been exposed to infection therefrom, and to kill any
animal so infected; to regulate or prohibit the arrival in or departure from
the state, or any portion of the state, of any such exposed or infected animal,
and at the cost of the owner thereof to detain any domestic animal found in
violation of any such regulation or prohibition.
[1907, ch. 169, § 9.]
Quarantine, ece R. C. 1905, S 1999.
Validity and construction of statutory regulations as to infected animals.
43 Ut.A.
(NjS.) 1066.
Statutes providing for destruction of infected animals. 20 L.R.A. 638.
Power to require destruction of diseased domestic animals without making compensation.
18 UR.A.(N.S.) 369.
Delegation by legislature of power aa to quarantining cattle. 32 L.R.A.(NjS.) 651.
Regulations which the state mav enforce concerning quarantine of animals. 97 Am.
St. Rep. 242.

§ 2687. Killing of diseased stock, method of. Selection of experts. Whenever a domestic animal has been adjudged to be affected with a contagious
or infectious disease and has been ordered killed by said state live stock
sanitary board or by an accredited agent thereof, the owner or keeper of said
animal shall be notified thereof, and within twenty-four hours thereafter its
owner or keeper may file a protest against the killing thereof with said board
or its accredited agent who has ordered such animal killed. Such notice shall
state under oath that to the best of the knowledge and belief of the person
making such protest, such animal is not infected with any contagious or infections disease; whereupon an examination of the animal involved shall be

•
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three experts, one of said experts to be appointed by said state live
stock sanitary board, one to be appointed by the person making such protest
and the two thus appointed to choose a third, but all experts shall be persons
learned in veteriuary medicine and surgery and graduates of a regularly
organized and recognized veterinary college. [1907, ch. 169, § 10.
i'rucvdurc in cabc of jfianik-r*, see wrtioiis 2720-2735.

§ 2688. Expense of experts, how paid. In ease all three experts or any two
them declare that such animal is free from any contagious or infectious
disease, then the expense of the consultation shall be paid by the state live
.stock sanitary board out of the funds appropriated for the carrying into effect
of this act [section 2696], and in case the three experts or any two of them
declare the animal to be affected with a contagious or infectious disease then
the expenses incurred in the consultation shall be paid by the person making
I he protest, and said
expenses may be collected the same as in case of appeal
of

in civil action.

[1907, ch. 169, § 11.]

§ 2689. Disposal of caroass of diseased animal. It shall be the duty of the
or keeper of any animal killed by the order of the live stock sanitary
board to dispose of the carcass of said animal in the manner prescribed by t Inboard, and whenever the owner or keeper of an animal killed as aforesaid be
unknown, the carcass shall be disposed of in the aforesaid manner at the
expense of the county in which the carcass is located. [1907, ch. 169, § 12.]
The state live stock
§ 2690. Board may employ agents and ass'stants.
sanitary board is further authorized to employ such officers, agents or assistants
as it may deem necessary to carry out the purposes of this act [sect ions 2078
2697], at a compensation to be fixed by the said board and which shall be paid
from the funds appropriated for the purpose of carrying into effect the purpose
of this act. Said live stock sanitary board is further empowered to grant
the same authority as agents of said board to the inspectors of the United
States department of agriculture, but when said inspectors are engaged ia
work by direction or request of the board they shall not receive compensation from the state or be required to give bond.
[1907, ch. 169, § 1M.
§ 2691. Board has powers of justices of the peace. The state live stock
sanitary board or any member or duly authorized agent thereof, may examine
or cause to be examined under oath all persons believed to possess knowledge
of material facts concerning the existence or dissemination, or danger of
dissemination of disease among domestic animals, and for this purpose shall
have all the powers vested in justices of the peace to take depositions and to
compel witnesses to attend and testify, and to administer oaths. Witnesses
shall receive the same fees for attendance and travel as witnesses before the
district courts, and said fees shall be paid out of the general fund of the

owner

state.

[1907, ch. 169, § 14.]

§ 2692. Power over and of peace officers. The state live stock sanitary
board shall have power to call any sheriff, deputy sheriff or constable to
execute its orders, and officers shall obey the orders of said board, and the
officers performing such duties shall receive compensation therefor as is prescribed by law for like services and shall bp paid therefor in like manner.
Any officer may arrest and take before any justice of the peace of the county
any person found violating any of the provisions of this act [sections 26762697], and such officer shall immediately notify the state's attorney of such
arrest and he shall prosecute the person so offending accorduig to law. [1907,
ch. 169,' § 15.]
Soe prior provision as to prosecutions, R. C. 1805,

$

2006.

The said live stock sanitary board shall make;
§ 2693. Annual report.
annual report to the governor of North Dakota of all its proceedings and
transactions from the preceding year, on the first day of December, and said
report shall be published by the s'tate of North Dakota. [1907, ch. 169. § 16.]
Sec prior provision as to report R. C. 8 2013, and as to time and contents of report. «re
section* 95, 07, 98, 633 herein.
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§ 2694. Duty of owners of stock to report to board. It shall be the duty
of any person who discovers, suspects or has reason to believe that any domestic
animal belonging to him or any in his charge or that may come under his
observation belonging to other parties is affected with any contagious or infectious disease, to immediately report such fact, belief or suspicion to the
state live stock sanitary board, or to a member or representative thereof.
[1907, ch. 169, § 17.]

§ 2695. Emergency fund in case of epidemic. In case of any serious outbreak of any contagious, infectious or epidemic diseases among domestic
animals which can not be controlled with the funds at the disposal of said
state live stock sanitary board, said board shall at once notify the governor, who
thereupon shall call a meeting of the emergency commission, who may authorize money to be drawn from the state treasury to meet the emergency.
[1907, ch. 169, § 18.]

§ 269G. Appropriate. There is hereby appropriated out of any money in
the state treasury not otherwise appropriated, the sum of fifteen thousand
dollars per annum, or so much thereof as may be necessary for the purpose
of paying the expenses incurred by the state live stock sanitary board in
carrying out the purposes of this act. [1913, ch. 30; 1909, ch. 37; 1907, ch.
169, § 19.]
"This act " consists of sections 267S-2697.
See Appropriation and provision regulating payment of

bills

against the same in sec-

tion 653g.

§ 2697. Penalty for violat on of law. Any person violating any of the provisions of this act [sections 2678-2697] or any rule or regulation made by the
state live stock sanitary board shall be guilty of a misdemeanor and be
punished by a fine of not less than twenty-five dollars or more than five hun
drcd dollars, or bv imprisonment not less than thirty days or more than ninetv
days.
[1907, ch. 169, § 20.]
§ 2697a. Manner of burial. It shall be the duty of the owner of any cattle
or other domestic animals, or any person in the actual charge of such animals,
within this state, that die from or on account of any contagious disease (and
the death of any such animal from disease shall be presumed to be contagious
until the contrary is proven, also any such animal found dead shall be presumed to have died of such disease unless other causes of death are apparent),
to cause the same within twenty-four hours after receiving knowledge of
the death of such animal to be buried at least four feet below the surface of
the ground ar.d covered with .dirt to that depth.
[R. C. 1905, § 2001; 1899.
ch. 36, § 1 R. C. 1899. § 1601a.]
The foregoing section was R. C. 1905. 8 2001. and Is retained In this eompilntion he
;

:

provisions seem not to conflict with anvthinc in the preceding sections of this
For a similar reason the following section 2697b i* retained, although it is to
be observed that the " districts " therein mentioned no longer exist. See note imme
dintelv preceding section 2678.

cause

its

article.

Tt is also hereby made the duty of
§ 2697b. Duty of overseers and coroner.
road and street overseers, under whatever name called, and of the county
coroner in such districts where there are no road overseers to bury or cause
to be buried all animals dying as in section 2697a, when the same have been
dead for thirty-six hours and are still unburied by the owner or person in
charge thereof.
The said road or street overseers and the said coroner are
authorized to enter upon or into any premises where such dead cattle may be
for the purpose of removing the same for burial and may bury the same on
such premises, but must not bury said animals within one thousand feet of
The board of county commissioners of such
any dwelling house or bam.
county shall allow such sums for such services as they may deem reasonable
paid
other
services for said county are paid.
It is
shall
as
be
and the same
further provided that the owner of such animal or animals shall be liable
to the county for such expenses, to be recovered in a civil action in the
same manner as other debts are collected unless the owner pays said burial
all
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expenses within thirty days after being notified by the county auditor of the
same, and no property except absolute exemptions shall be exempt from sale
for the payment of any judgment that may be recovered against said owner,
including costs and such attorney's fee as may be allowed by the court, not
exceeding the sum of twenty-five dollars, said attorney's fee to be paid into
the general fund of the county.
(R. C. 1905, § 2002; 1899, ch. 36, § 2; R. C.
1399, § 1601b.]
See remarks concerning this section
§ 2698. Duty of owners of stock.

The following regulations

in note to S 2607a.

Animals in transit. Meats to be labeled.
shall be observed in all cases of disease covered by

this article:
First
It shall be

unlawful to sell, give away or in any manner part with
affected with or suspected of being affected with any contagious
or infectious disease, with such exception as shall be provided for by the
rules and regulations of the live stock sanitary board, and in case of any animal
that may be known to have been affected with or exposed to any such disease
within one year or prior to such disposal due notice of the fact shall be given
in writing to the person receiving the animal.
Second It shall be unlawful to kill for butcher purposes any such animals,
or to sell, give away or use any part of it or its milk, or to remove any part
of the skin, with such exceptions as shall be provided for by the rules and
regulations of the live stock sanitary board. Provided that in all cases where,
under the rides and regulations of the live stock sanitary board of this state,
it shall be lawful to sell, barter or give away for human consumption the meat
from any animal affected with contagious or infectious diseases, there shall
be placed upon each quarter of the animal so affected in at least ten separate
places a stamp or label, clearly showing the words " affected meat." No meat
from any affected or diseased animal shall be placed upon the same block or
tabic on which meat not so affected is handled.
Failure to observe these
provisions shall be a misdemeanor and on conviction shall be punished by a
fine of not le*s than one hundred dollars, or to be imprisoned in the county
It shall
jail for a term of not less than thirty days nor more than one year.
be the duty of the owner, agent or person having in charge any animal infected
or suspected of being infected with any contagious disease, immediately to
confine the same in a safe place, isolated from all other animals and with all
necessary restrictions to prevent the dissemination of the disease until the
arrival of an accredited agent of the live stock sanitary board.
[1913, ch. 204 ;
1909, ch. 162; R. C. 1905, § 2005; 1891, ch. 125, § 10; 1895, ch. 35, § 11; R. C.
1899, § 1604.]
The introductory statement referring to " case* of disease covered by this article " is
identical with the* introduction to R. C. 1905, § 2005, which was amended in Laws 1909,
"This article." as
ch. 163, the latter being amended and re-enacted by thia section 2698.
:

any animal

:

stated in the note immediately preceding section 2678 herein, is deemed to be *nner*eded
by the present article almost entirely. Tt would seem, however, that the introductory
mav readily ho rejected ns surplusage.
Liability of vendor of diseased live stock in absence of special warranty. 29 L.R.A.
(N.S.) 202.
Damages recoverable for telling diseased animals. 34 L.R.A.(N.8.) 697.

8tat<, ni«1 "t

Article 17.— Reimbursement of Owners of Tubercular Cattle.

Whenever any neat animal or animals have
§ 2699. Notice, how served.
been adjudged to be infected with the disease known as tuberculosis by the
state live stock sanitary board, it shall be the duty of said board or its duly
authorized agent to serve a written notice upon its owner or keeper, of such
decision before the killing of said animal or animals condemned, which notice
shall contain the provisions for a protest according to section 2703, and if no
protest is made by tin; owner or keeper, such animal or animals shall be
[1911,
i
.p praised according to the provisions contained in' section 2700.
ch. 310, § 1.]
42
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§ 2700. Appraisal, how made. Whenever any neat cattle has been adjudged
to be infected with the disease known as tuberculosis by the state live stock
sanitary board and has been ordered killed by said board and is killed in
accordance therewith, the actual value of said animal or animals at the time
of appraisal shall be determined by the state live stock sanitary board or its
authorized agent, within twenty-four hours after the killing is ordered and
before it or they are killed provided, that if the owner or keeper is aggrieved
by such appraisal he may cause a board of appraisers to be appointed according
to section 2701.
[1911, ch. 310, § 2.J
In case the owner of a neat animal or
§ 2<01. Appraisers, how appointed.
animals to be killed under the provisions of this article, or his agent, is not
satisfied with the appraisal made by the state live stock sanitary board or its
agents, he may protest against the same, whereupon a board of three appraisers
is to be formed, of which one member shall be the agent of the state live stock
sanitary board, one member shall be selected by the owner of the animal or
animals involved, and a third member shall be selected by the first two members as herein provided.
Whereupon an appraisal of the animal or animals
involved shall be made by the board of appraisers according to section 2702,
and in case all three appraisers or any two of them agree upon a certain
valuation, this appraisal shall be regarded as final.
[1911, ch. 310, § 3.]
In no case shall the appraised value of a
§ 2702. Maximum valuation.
grade neat animal of two years old or more exceed twenty-five dollars, nor
that of a grade neat animal below that age exceed fifteen dollars; provided
in the case of pure bred neat cattle, accompanied by certificates of registration in the recognized herd book, the appraised value of said pure bred neut
cattle of two years old or over shall not exceed fifty dollars, nor that of pure
bred neat cattle under two years of age exceed thirty dollars.
[1911,
;

•

ch. 310, § 4.]

§ 2703. Protest, how made. Providing the owner or his agent is aggrieved
with the diagnosis of the state live stock sanitary board, or its agents, said

owner may within twenty-four hours make protest against diagnosis; and be
entitled to a consultation, in accordance with the provisions of sections 10 and
[1911, ch. 310, § 5.j
11 of chapter 169 of session laws of 1907.
" Sections 10 and 11 of chapter 169 of session laws of 1907 " are, respectively, sections
2687 and 2<>8i> herein.
The two members of this board of appraisers, not
§ 2704. Fees, how paid.
connected with the state live stock sanitary board, shall be entitled to one
dollar per day for their services, to be paid out of the fund created for the
purposes of carrying out this article, upon presentation of vouchers to the
state auditor and duly approved by the state live stock sanitary board. [1911,
ch. 310, § 6.]

The owner of any neat cattle
§ 2705. Who may take advantage of this act.
affected with tuberculosis, or so adjudged by the state live stock sanitary
board, and appraised in accordance with this article, shall be entitled to the
amount named in the appraisal providing that the owner or owners of such
neat cattle has applied to the state live stock sanitary board for a tuberculin
test to be made under the supervision of said board, and provided further
that said owner enters into the following agreement
In consideration of the assistance by the state live stock sanitary board in
the eradication of tuberculosis from my neat cattle by means of the tuberculin
test, and in order to secure the state reimbursement for animals killed on
owner of said
of
account of tuberculosis, I,
,
do hereby agree as follows
neat cattle, comprising of
A. That I will abide by the decision of the state live stock sanitary board
whether or not a neat animal should be killed or to be segregated on account
of tuberculosis.
B. In any case in which segregation is decided upon, I will cause all animals
which react to the tuberculin test to be removed from the herd and portion of
658
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the premises or farm upon which the healthy animals of the herd are main
tamed, and I will cause the diseased animals to be permanently segregated
from the healthy animals.
C. In all cases where the milk from such segregated reacting cows is to be
used for any purpose whatsoever, I will cause the said milk to be sterilized or
pasteurized.

D. In case any reacting bull is used for breeding purposes, I agree to have
him held on leash and not permit him to leave the premises reserved for his
use, and that the healthy cows bred to such bull will not be unduly exposed
to infected premises or to other diseased cattle.
E. I will cause the young from segregated reacting animals to be removed
from their mothers at birth, and will not permit the said young to suck their

mothers.
F. Any part of my premises contaminated by reacting animals will be submitted by me to a thorough disinfeetion under the direction or supervision of
the state live stock sanitary board at my own expense.
G. I will add no cattle to the said herd which have not passed a tuberculin
test administered by an authorized public agent qualified to perform such test,
or by an inspector of the bureau of animal husbandry.
H. In case I do not conform with any or all of the above agreements, I voluntarily relinquish any further claim upon the state of North Dakota for the
reimbursement of neat cattle ordered killed on account of tuberculosis.
I. I relinquish all claims for the carcasses of animals killed and to be
reimbursed for by the state.
[1911, eh. 310. § 7.]
§ 2706. Claims, how paid. The return of appraisers made under this article
shall be in writing, and signed by the state live stock sanitary board or its
agents making the appraisement or by the board of appraisers in case of
protest, also signed by the owner of said neat cattle condemned and certified
to by the executive officer of the state live stock sanitary board, to the state
auditor, who shall draw a warrant on the state treasurer in favor of the owner
for the amount thereof.
[1911. eh. 310. § 8.]
How disposed of. All and any money realized by the
§ 2707. Carcasses.
state live stock sanitary board from the sale of the whole or any part of neat
animals killed for tuberculosis and inspected and passed as provided for in
section 2005, revised codes of 1905, as amended by chapter 162, session laws
of 1909 [section 2698 herein], must be turned in to the state treasurer and by
him to be credited to the fund provided for in this article, or may be paid
to the owner of said condemned neat cattle, and the amount thereof deducted
from the appraised value of said condemned neat cattle.
[1911, ch. 310, § 9.]
The right
§ 2708. Owner shall not be indemnified in the following cases.
to be indemnified shall not exist, and payment shall not be made in the
following cases
First. For animals belonging to the United States, or any county, city, township or village in the state.
Second. When the owner at the time of coming into possession of the animal
or animals knew it or them to be diseased or suspected of it or them being

diseased.

Third. For animals found to have been diseased at the time of their arrival
in this state.

Fourth. When the owner is a nonresident and not engaged in the breeding
live stock in this state.
Fifth. When the animal or animals, at the time of its or their killing, had
been in the state less than six months.
Sixth. When the owner shall have been guilty of negligence by willfully
exposing his animal or animals to the infection of tuberculosis or violated any
of the sections of the agreement contained in section 2705. [1911, ch. 310, § 10.]
§ 2709. Fund. How created. For the purpose of creating a fund to pro-

of
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vide for the expenses incurred in carrying out the provisions of this article,
there is hereby created a fund to be known as the bovine tuberculosis fund.
[1911, ch. 310, § 11.]
It shall be the duty of the
§ 2710. Duty of state board of equalization.
state board of equalization at the time of the levy of the annual tax, to levy
a special tax of one-twentieth of a mill on the dollar upon the assessed valuation of all property, and when collected paid into the hands of the state
treasurer, who shall at once enter the same into the bovine tuberculosis fund,
said fund shall be preserved inviolate for the purpose of paying the expenses
incurred in carrying out the provisions of this article.
[1911, ch. 310, § 12.]

Article

18.

— State

Board ok Veterinary Medical Examiners.

Each person practicing veterinary
§ 2711. Qualifications of veterinarians.
medicine, surgery or dentistry in any of its departments in this state, shall
possess the qualifications required by this article; provided, that any person
who has practiced veterinary medicine, surgery or dentistry as a prolession
in this state for three years immediately preceding the taking ett'eet ol this
article, and who shall be a citizen of the United States, or shall have declared
his intention to become such, shall be deemed eligible to registration, and
shall receive a certificate upon presentation of a sworn affidavit and letters of
recommendation from five reputable freeholders in his locality, or upon presentation of a diploma from a legally authorized veterinary school, college or
university, if made before July first, 1895.
[R. C. 1905, § 2016 1895, ch. 113.
§§ 1, 2; R. C. 1899, § 1615.]
Term.
The governor shall
§ 2712. Board of examiners, how appointed.
appoint a board of examiners within thirty days after the taking effect of this
article to be known as the state board of veterinary medical examiners.
Such
board shall consist of three practicing veterinarians, who shall each be the
holder of a diploma granted by a legally authorized veterinary school, college
or university, who shall hold office, one for one year, one for two years and
one for three years, after such appointment, or until their successors are
appoiuted.
Thereafter, each year, the governor shall appoint one member
of said board to fill the vacancy occasioned by the expiration of the term
of oihee of those previously appointed and is further authorized to fill such
vacancies as may occur.
[R. C. 1905, § 2017 1895, ch. 113, § 3 ; R. C. 1899,
;

;

§ 1616.]

Said board shall elect a president, secre§ 2713. Organization of board.
It shall have a common seal, and the president and secretary and treasurer.
Said board shall hold meetings
tary shall have power to administer oaths.
for the examination of candidates, on the second Wednesday of April and
October of each year, and such other meetings as may be deemed necessary,
at such time and place as the board may appoint, no session to exceed two
days.
The board shall issue a certificate of qualification to all applicants
who shall pass the required examination, and who shall be citizens of the
United States, or shall have legally declared their intention to become such,
and to all applicants who are eligible to registration under section 2711, signed
by the president and secretary of the board. Such certificate or diploma shall
hf conclusive as to the right of the lawful holder of the same to practice
Said board shall
veterinary medicine, surgery or dentistry in this state.
keep a record of all the proceedings thereof, and also a record or register
of each applicant for a license, together with his age, name and time spent
in the study and practice of veterinary medicine, surgery or dentistry; and
if a graduate, the name and location of the school, college or university grantSaid books and records shall be prima facie evidence of
ing such diploma.
[R. C. 1905, § 2018; 1895, ch. 113, §§ 4, 6;
all the matter therein recorded.
R. C. 1899, S 1617.)
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Any person wishing to practice veterinary
§ 2714. Permit to practice.
medicine, surgery or dentistry, who is qualified under section 2717, may apply
to the president of the board of examiners for a permit to practice. The president shall upon the payment of five dollars, if satisfied that the applicant
is qualified and a suitable person, issue to him a permit to practice until the
next meeting of the board, and such permit shall have the same force as a
certificate from the board, but shall expire upon the adjournment of the next
meeting of the board of examiners.
[R. C. 1905, § 2019; 1895, ch. 113, § 5;
R. C. 1899, § 1618.]
2715.
Diplomas
certificates.
and
Persons presenting diplomas or certifi§
cates for examination and registration shall pay to the secretary of said board
a fee of fifteen dollars in advance, and annually thereafter, for such time as
he shall continue in practice, on such dates as the board may determine, pay a
renewal registration fee of three dollars.
This renewal registration fee of
three dollars applies to and shall be paid by all practicing veterinarians heretofore or hereafter registered under this article.
The fees received by said
board shall be paid to the state treasurer within thirty days after the receipt
of same; said fees shall constitute a special fund for the payment of the
expense incurred by the state board of veterinary examiners in carrying out
and enforcing the meaning of this act.
Each member of said board shall
receive from the state treasurer the sum of five dollars a day for each day
actually engaged in attending meetings of said board, and all necessary traveling expenses actually incurred in attending such meeting.
The secretary
of said board shall also receive the sum of five dollars a day for each day
actually engaged as a witness in cases of prosecution that originate under
this act.
The secretary shall certify to the state auditor after each meeting
of the board the amount due each member for services and necessary expenses
The state
in attending such meetings and necessary expenses of said board.
auditor Rhall thereupon issue his warrant on the state treasurer for such
sum. providing there has been a sufficient sum paid into the treasury in fees
to redeem said warrants.
Nothing in this article shall be so construed as to
prevent any person who has been registered and who may have forfeited
his registration by nonpayment of fees from renewing his registration within
two years by paving such fees without examination.
[1913, ch. 276; 1911,
ch. 282: R. C. 190*5. § 2020; 1895. ch. 113, § 7; R. C. 1899, § 1619; 1905, ch. 192.]
who
either
person
§ 2716. Misdemeanor to practice, when. Any
1
Practices veterinary medicine, surgery or dentistry, in this state without
compliance with the provisions of this article or
2. Willfully and falsely claims or pretends to have or hold a certificate of
.

;

registration issued by such board; or
3. Willfully and falsely, with intent to deceive the public, claims or pretends to be a graduate of, or to hold a diploma granted by a legally authorized
veterinary school, college or university, is guilty of a misdemeanor, and
upon conviction is punishable by a fine of not less than fifty nor more than
one hundred dollars, and in case of nonpayment of such fine, the person
so offending shall be liable to imprisonment for a period not exceeding six
months; provided, that the provisions of this section do not apply to persons
All fines received under this article shall be paid into
practicing castration.
the common school fund of the county in which such conviction takes place.
fR. 0. 1905. § 2021 1899, ch. 168: R. C. 1899, § 1620.1
All persons commencing the practice of veterinary
§ 2717. Examination.
medicine, surgery or dentistry in this state shall be graduates of a legally
authorized veterinary school, college or university, and shall subject them[R. C. 1905, § 2022;
selves to such examination as the board may require.
1895 eh. 113, § 10: R. C. 1899. § 1621.]
Every person holding a certificate from the
§ 2718. Certificates recorded.
board of examiners shall have it recorded in the office of the register of deeds
:
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county in which he resides, within thirty days after the date of said
certificate, and the record shall be indorsed thereon.
Any person removing
to another county to practice shall record within thirty days the certificate
in a like manner in the county to which he removes, and the holder of tincertificate shall pay to the register of deeds a fee of one dollar for making
the record.
[R. C. 1905, § 2023; 1895, ch. 113, § 11; B. C. 1899, § 1622.]
Gratuitous services in cases of emergency i"
§ 2719. Gratuitous services.
the dehorning of cattle, or castration of animals, shall not be construed as
coming within the meaning of this article. [R. C. 1905, § 2024; 1895, ch. 113.
in the

12: R. C. 1899, § 1623.1
Expert fees.
§ 2720. Witnesses.
Any person complying with the pro
visions of this article shall be entitled to expert fees as a witness in all civil
actions relating to the veterinary profession. [R. C. 1905, § 2025 1895, ch. 113,
§ 13 ;R C. 1899, § 1624.]
Article 19.
CIlaxdfrs.
It shall be
§ 2721. Penalty for having glandered animals in possession.
unlawful for any person to own, have in possession or in any manner keep,
use or control any horse, gelding, mare, ass or mule infected with the disease
commonly known as glanders; and each person who knowingly owns or possesses or in any manner keeps, uses or controls a glandered animal as aforesaid, shall be deemed guilty of a misdemeanor and shall be punished accordingly and all such diseased animals shall be summarily destroyed as hereinafter provided.
[R. C. 1905, § 2026; 1883, eh. 65, § 1 R. C. 1895, § 1625.]
Testimony of state veterinarian of state from which alleged slandered horses came,
§

;

—

:

that he tested certain horses of seller about three montlia before norscs were brouir'it to
this state and found them slandered, ami that {.'huub-rs waa contagious disease, was admissible.
State v. I.eavitt, 2S ,<?. D. 210. 133 N. W. 294.

Duty of justice. When com§ 2722. Complaint to justice of the peace.
plaint in writing is made to a justice of the peace of the proper county,
verified by oath or affirmation, stating that any person owns, possesses or in any
manner

ass or mule infected
be the duty of the
notice to be served
or controlling such
animal, which notice shall set forth briefly the allegations of the complaint
and command such person forthwith to appear before such justice and show
cause why such justice shall not issue a warrant for the destruction of such
animal, and either the complainant or the person summoned may demand a
trial by jury of six men to whom the hearing of the matter shall be submitted,
and both parties shall be entitled to witnesses, to be summoned by subpoena
as in other actions and such examination and hearing shall be conducted
in all respects as civil actions in such courts, and if the jury or court desires,
they may cause such person to bring such animal before them for inspection.
Upon the conclusion of the trial the court, or jury, if trial is had by jury, shall
forthwith render a judgment or verdict, stating that the charge in the complaint is or is not true, which judgment or verdict shall be final in the matter.
[R. C. 1905. § 2027; 1883. ch. 65, § 2: R. O. 1895, § 1626.]
In case the verdict of the jury Bhall
§ 2723. Duty of justice after verdict.
be that the complaint is true and that such animal is infected with glanders,
the justice sbflll forthwith direct by warrant that the owner or person having
such animal in possession forthwith kill and bury or otherwise destroy the

keeps, uses or controls any horse, gelding, mare,
with the disease commonly known as glanders, it shall
justice upon filing such complaint immediately to cause
upon the person so owning, possessing, keeping, using

same, which warrant
a

summons and

?

1H27.1

may

be served upon such owner or person the same as

in the case of a corporation, each officer thereof shall be responsible in its behalf for the acts of the corporation, and such service may be made
upon anv officer thereof.
[R, C. 1905, $ 2028: 1883, ch. 65, § 3; R. C. 1899.

If the owner or person having
§ 2724. Penalty for disobeying warrant.
possession of such diseased animal, after having been served with a warrant
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as hereinbefore provided, shall for the period of twelve hours after such
service neglect or refuse to kill and bury or otherwise destroy such animal,
such animal shall be forthwith killed and buried or otherwise destroyed by
order of the justice directed to the person serving such warrant, or some other
competent person to be named by the justice in the order, and the officer or
person executing the same shall make return thereof to the justice. The officer
or person executing such order shall be entitled to a fee of ten dollars to be
audited and paid as hereinafter provided.
[R. C. 1905, § 2029; 1883, ch. 65,
§4: R- C. 1899, § 1628.]
The justice of the
§ 2725. Justice to preserve record and certify costs.
peace before whom any such proceedings shall be had shall enter in his docket
a record of all such proceedings, and shall allow and tax all costs of the justice,
officers, jurors and witnesses the same as in other cases, together with the fee
provided herein for destroying such animal, which costs and fee shall be certified by him to the board of county commissioners, and shall be audited and
paid out of the general county fund the same as costs in criminal actions
before justices of the peace but the justice may tax the costs against the complainant if he finds that the action was malicious or without probable cause,
and such judgment for costs shall be enforced as judgments for costs in criminal actions, and execution inav issue therefor.
[R. C. 1905. § 2030; 1883.
«h. 65. § 5; R. C. 1899, § 1629.]
§ 2726. Appraisal, how made. Whenever the state live stock sanitary board,
or any of its authorized agents, shall deem the slaughter of a horse, gelding, mare, ass or mule necessary under the provisions of section 10, chapter
169. session laws of 1907 [section 2687 herein], the actual value of said animal
at the time of appraisal shall be determined by the state live stock sanitary
board or its agent within twenty-four hours after the killing or destruction
is ordered provided, that if the owner or keeper is aggrieved by such appraisal
Tie may cause a board of appraisers to be appointed according to section 2727
provided the provisions of this section shall not prevent the owner or keeper
of animals condemned and ordered destroyed by the live stock sanitary board
from the right of protest and examination as provided for in section 10 of
chapter 169, session laws of 1907.
[1913. ch. 175, § 1 1907, ch. 170, § 1.1
The
Tli is section and the following sections 2727-2735 constitute Laws 1913, ch. 17V
heading of that chnptcr as printed in the session laws, is "glanders" and section 2728
;

;

;

indicates that the chapter is limited to that disease, although the section in
which refcrewi' i« m:n1e ev tends to nnv contagions or infections 'disease.

Laws 1007

to

§ 2727. Appraisers, how appointed. In case the owner, or his agent, of
the animal or animals to be destroyed under the provisions of this act [sections 2726-2735] is not satisfied with the appraisal made by the state live
stock sanitary board or its agents, he may protest against the same, whereupon a board of three appraisers is to be formed, of which one member shall
be the agent of the state live stock sanitary board, one member shall be
selected by the owner of the animal or animals involved, and a third member
Whereupon
shall be selected by the first two members as herein provided.
an appraisal of the animal or animals involved shall be made by such board,
according to section 2728, and in case all appraisers or any two of them
agree upon a certain valuation, this appraisal shall be regarded as final.
[1913. eh. 175, § 2; 1907, eh. 170.]
In making the appraisement the value,
§ 2728. Maximum valuation.
put upon the animal or animals shall be the amount that such animal or
animals would be worth had they not been affected with glanders; provided,
however, that in no case shall the appraised value of any one animal exceed
one hundred dollars to be paid by the state as hereinafter provided. [1913,
eh. 175. § 3; 1907, ch. 170, § 3.]
It shall be the duty
§ 2729. Procedure of destruction and certification.
"of the state live stoek sanitary board or its authorized agent, who ordered
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the destruction of the animal or animals involved, and who made the appraisal or took part in the same, to give notice of said facts in writing to
the owner or keeper of said animal or animals, and to certify to such facta
in writing to a justice of the peace of the county in which the said animal
or animals are located, describing in said notice the deceased animal or
animals with a reasonable degree of certainty, stating the name of the animal
when known. [1913, ch. 175, § 4; 1907, ch. 170. J
It shall be the duty of the owner or keeper of
§ 2730. Duty of owner.
an animal or animals to be destroyed to destroy the same or cause the same
to be destroyed and to dispose of the carcass or carcasses or cause the same
to be disposed of before two witnesses or before the agent of the live stock
sanitary board, in accordance with section 12, chapter 169, Session Laws
of 1907 [section 2089 herein], and to make proper affidavit of such facts,
which shall be sworn to by such witnesses or the agent of the state live
stock sanitary board before the justice of peace to whom the certification
provided for in section 2729 was made, within five days after the destruction notice was served upon him.
[1913, ch. 175, § 5; 1907, ch. 170.]
It shall be the duty of the jus§ 2731. Compensation for animals killed.
tice of the peace to file with the executive officer of the state live stock
sanitary board the certification of the state live stock sanitary board or its
authorized agent and the affidavits of the owner or keeper, sworn to according to section 2730, that the animal or animals have been killed and buried
in accordance with section 12, chapter 169, Session Laws of 1907 [section
2089 herein]. The executive officer of the state live stock sanitary board,
after recording the same upon his docket, shall examine the same, and, if
found correct, file the same with the state auditor, who shall issue a warrant
on the state treasurer for one-half of the sum named in the appraisers' return.
[1913, eh. 175, § 6; 1907, ch. 170, § 2.]
Indemnity appropriations for owners of slaughtered animuls afflicted with glanders
wen- made in Lawa 1909. ch. 159 and Laws 1911, ch. 42. And see section 2736 and Laws
1913, ch. 21.

When the owner or keeper of
§ 2732. Duties of justice of the peace.
animals ordered destroyed by the agent of the live stock sanitary board fails
to comply with such order and to file with the justice of the peace the affi
davit herein required, the justice of the peace to whom the notice of the
destruction of an animal or animals ordered to be destroyed was made, must
notify the sheriff or any constable within the county that the order of the
state live stock sanitary board, or its authorized agent, has not been complied with, or that the animal or animals have not been killed and buried
as provided for in section 12, chapter 169, Session Laws of 1907 [section
2689 herein], failure to make affidavit as provided for in section 2730 to be
construed as noncompliance with the provisions of this act. [1913, ch. 175,
§ 7; 1907, ch. 170.]

"Thi 9 atf" consists of sections 2726-2735.
§ 2733. Duty of sheriff. It shall be the duty of the sheriff or constable
of the county, immediately after receiving notice from the justice of the
peace, to proceed to destroy the animal or animals ordered to be destroyed
by the state live stock sanitary board or its authorized agent and the officer
performing such duty shall receive compensation therefor as is prescribed
by law for like services and shall be paid therefor in like manner. [1913,
eft.

175, § 8; 1907, ch. 170.]

how conducted. Fees. The justice of the peace to
whom certification is made shall enter upon his docket a record of all proceedings and to tax all costs of justices, officers and appraisers other than
the authorized agent or agents of the state live stock sanitary board, which
costs and fees shall he certified by him to the board of county commissioners,
and shall be audited and paid out of the general fund of such county the
same as costs in criminal actions before justices of the peace; provided,
§ 2734. Proceedings,

.
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however, that if it shall appear in any such proceeding that the animal or
animals destroyed have not been kept within the county where the proceedings are had for at least sixty days immediately prior to such order of
destruction, then the costs of all proceedings hereunder shall be certified
by the county auditor of the county wherein the proceedings took place
to the state auditor, who shall issue a warrant on the state treasurer for
the amount of the costs paid by the county in favor of the county auditor
of such county, such warrant to be paid out of the general fund of the state
for the purpose of reimbursing said county.
[1913, ch. 175, § 9; 1907,
ch. 170, §

3-.]

§ 2736. Payments, when not made. The right of indemnity shall not exist
and payment shall not be made in the following eases:
1st. For animals belonging to the United States or the state of North
Dakota, or any city, county, township or village in the state.
2d. When the owner or claimant at the time of coming into possession of
the animal or animals knew such animal or animals to be diseased with
glanders or exposed to such disease.
3d. When the owner, his agent or claimant failed to make affidavit of
the destruction and disposal of the carcass or carcasses before the justice
of the peace as provided for in section 2730.
4th. For animals found to have been diseased at the time of their arrival
in this state.
5th. For animals that are brought into the state to do contract work.
6th. When the animal or animals at the time of their destruction have
been in the state less than six months.
7th. When the owner or owners shall have been guilty of negligence or
willfully exposing his or their animal or animals to the influence of infected
or contaminated surroundings.
8th. When the owner or claimant is not a resident of the state of North
Dakota. [1913, ch. 175, § 10; 1907, ch. 170, § 4.]
§ 2736. Duty of the state board of equalization. It shall be the duty of
the state board of equalization, at the time of the levy of the annual tax,
to levy a special tax of one-tenth of one mill on the dollar upon the assessed
valuation of all property in this state and when collected, paid into the hands
of the state treasurer, who shall at once enter the same into a fund known
as the glandered horse fund. Said fund shall be preserved inviolate for the
payment of claims allowed for the destruction of glandered horses as provided in chapter 170 of the laws of 1907. [1911, ch. 144.]
«S*v note to sevtioti 2731.

"Chapter 170 of the Laws of 1007 " i» superseded by sections 2726-2735.
In addition to tiie powers now conferred
§ 2737. Testing for glanders.
by law the state live stock sanitary board is authorized and empowered to
test or cause to be tested any and all horses, mules and asses which may
have been exposed to glanders, and when requested to do so by the board
of supervisors of any organized township or by the board of county commissioners, it shall then be the duty of the state live stock sanitary board to
test or cause to be tested any of the horses, mules and asses in said organized township or any such county as shall be exposed to glanders or which
such board of supervisors or county commissioners shall be (by) resolution
request.
[1913, ch. 206, § 1.)
§ 2738. Pees for testing. When any horses, mules and asses shall be tested
as provided for in section 2737, the agent of the state live stock sanitary
board shall be paid for his services in connection therewith such fees as may
be determined by the state live stock sanitary board, provided that such
fees shall not exceed five ($5) dollars per day and expenses actually incurred.
[1913. ch. 206, § 2.1
§ 2739. Payment of fees for testing. The itemized accounts for said testing shall be submitted by sworn vouchers and detailed reports of said testi665
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mony, same to be audited and approved by the state live stock sanitary board
and forwarded to the board of county commissioners in the county where
said testing was performed, whereupon the board of county commissioners
shall order warrants drawn by the county auditor for one-half the amount
of said account and one-half of said account shall be paid out of the live
stock sanitary board fund as provided for by law. [1913, ch. 206, § 3.]
§ 2740. Expenses, how paid; when appropriation insufficient. If the funds
appropriated and available for the use of the live stock sanitary board have
been exhausted or are insufficient to meet the expenses of carrying out the provisions of [this] act [sections 2737-2740], the owner of any exposed animals
may have such animals tested under the direction of the live stock sanitary
board and the expenses of such testing shall be borne jointly and in equal
shares by the owner of the exposed animals and the county wherein said
owner resides. The fees for such testing or examination shall not exceed
the fee prescribed in section 2738.
[1913, ch. 206, § 4.]
Article 20.— Sheep Inspectors.
§ 2741. Appointment of sheep inspectors. Term of office. The county commissioners of any organized county shall, upon the presentation of a petition
signed by ten wool growers of such county, appoint a sheep inspector who is
acquainted with the diseases to which sheep are subject and who shall be a
resident of the county for which he is appointed, and who shall hold his office
for two years unless sooner removed. Such inspector may appoiut as many
deputies as he mav deem necessarv.
[R. C. 1905, § 2031; 1891, ch. 116, § 1;
K. C. 1899, § 1630.]
§ 2742. Duties of sheep inspector. It shall be the duty of the sheep inspector, whenever he has knowledge or information that any sheep within his
jurisdiction have the scab or any other malignant contagious diseases, to inspect such sheep and report in writing the result of his inspection to the
district veterinarian, to be filed by him for reference by the county commissioners or any person concerned, and if such disease continues he shall
once every four weeks thereafter reinspect such sheep and report in writing
the result and treatment, if any, in the same manner until said disease is
reported cured. [R. C. 1905, § 2032; 1891, ch. 116, § 2; R. C. 1895, § 1631.]
§ 2743. Duty of owner or agent of diseased flock. The owner, or his agent,
of any sheep reported by the inspector to be so diseased shall immediately
herd them so that they cannot range upon or within one mile of any grounds
accustomed to be ranged upon by any other sheep, or shall restrain them from
passing over or traveling upon or within one mile of any public highway or
road, and in case this cannot be done he shall immediately remove said sheep
to a locality where they shall not be permitted to range within less than five
miles of any other sheep, and such sheep shall continue to be herded under
such restrictions until, upon inspection, they shall be reported free from such
disease.
[R. C. 1905, § 2033; 1891, ch. 116. § 3; R. C. 1899, § 1632.]
Each inspector
§ 2744. Oath and bond of inspector, where recorded.
before entering upon the duties of his office shall take the oath of office
reauired of other civil officers and shall give bond to the state of North Dakota
in the sum of one thousand dollars with good sureties, conditioned that he will
faithfully perform the duties of his office; such bond shall be approved by the
board of county commissioners, and with the oath indorsed thereon shall be
recorded in the office of the county auditor of the county in which the inspector shall reside and may be sued on by any person injured on account
of the unfaithful performance of said inspector's duty; provided, that no
suit shall be so instituted after more than twelve months have elapsed from
the time the cause of action accrued.
[R. C. 1905, § 2034; 1891, ch. 116,
§§ 8, 9; R. C. 1899, § 1633.1

.
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§§ 2745-2750

Every owner of sheep

having scab or other malignant contagious disease shall dip or otherwise
treat the same upon his own premises provided, that when he has more
than one ranch or set of ranches and the diseased sheep are not upon the
ranch where the dipping works or other facilities for treating the disease
are situated, he shall have the right to drive through intermediate ranges,
but in so doing shall consult the owners or occupants of said range as to
where he shall cross the same, and in no case shall he enter another corral
or water at his troughs* or accustomed watering places with his diseased
sheep without the written or otherwise expressed consent of the owner, and
for every violation of the provisions herein he shall be subject to a fine
of not exceeding one hundred dollars.
1R. C. 1905, § 2035: 1891, ch. 116,
:

§ 10; R. C. 1899, § 1634.]
§ 2746. Salary of inspector, how paid. The inspector shall receive for his
services five dollars per day while necessarily employed in inspecting, which
shall be paid out of the county general fund in the same manner as other
claims against the county are paid but the board of county commissioners
shall require such sheep inspector to present an itemized statement duly
verified of the number of sheep inspected and the number of days actually
employed in the performance of his oflieial duties. [R. C. 1905, § 2036;
1891, ch. 116, § 11: R. C. 1895, § 1635.]
§ 2747. Power of inspectors. Five days' notice shall be given to the sheep
inspectors by persons intending to bring sheep into any county in this state
from another state for the purpose of grazing said sheep upon lands in this
state, which notice shall state the place where such sheep are located and
the nearest place to the line where the said sheep may be inspected. In all
cases where scab or other contagious diseases are found in a flock of sheep,
the sheep inspector is hereby empowered to prescribe what dip or other
remedy shall be applied and specif v the manner of treatment. [R. C. 1905,
§ 2037: 1891, ch. 116, § 12; R. C. 1699, § 1636; 1901, ch. 182.]
§ 2748. Duty of inspectors. It is hereby made the duty of sheep inspectors
of this state to cause to be dipped all sheep that come into the state for the
purpose of running upon or grazing on the lands of this state, which dipping
shall be done under such rules and regulations as the sheep inspector may
prescribe. And after said dipping the said inspector shall cause the sheep so
dipped to be quarantined for not less than twenty days, or until the said
sheep inspector shall be satisfied that the said sheep are entirely free from
disease; provided, that this section shall not apply to sheep while on railway cars or in railway stock yards, accompanied by proper certificates of
health and which sheep are not detained in the state more than sixty hours.
[It. C. 1905, § 2038: 1897, ch. 130, § 1; R. C. 1899, § 1636a; 1901, eh. 182.]
§ 2748. Compensation. For his services under the provisions of the foregoing section the inspector shall receive the same compensation as in other
eases, which compensation, together with the costs of dipping, shall be a lien
upon the sheep so inspected and dipped and shall be collectible as such in an
action before any court of competent jurisdiction. But where the owner is
a resident of this slate importing such animals for breeding purposes or
the ordinary purpose of husbandry and has notified the district veterinarian
of the time and place where the same may be inspected, as well as the place
where such animals are to be dipped, and they are found free from any infectious or contagious disease, the inspection shall be made free of fee, mileage
or per diem to the owner. [R. C. 1905, § 2039 1897, ch. 130, § 2 R. C. 1899,
§ 1636b.]
In all cases where sheep are
§ 2750. Owners must notify inspectors.
brought into any county of this state the owner or person in charge of said
sheep shall notify the inspector of the date of the arrival in said county and
before being allowed to mingle with other sheep shall be quarantined for a
;

;

;
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period of not less than forty days, in a location approved of by the sheep
inspector of said county; provided, however, where sheep have been ranged
for not less than forty days near the county line of the county to which
said sheep are to be removed and are known to be free from disease, the
provisions of this section shall not apply. [R. C. 1905, § 2040; 1891, ch. 116,
§ 13:

R. C. 1899,

§ 1637.1

The owner, or his agent or employes, of
§ 2751. Penalty for violation of.
flock of sheep to be inspected shall afford the inspector all reasonable

any

making such inspection, and for every violation of any of the
provisions of this article such owner or his agent or employes shall be fined
not less than ten dollars nor more than three hundred dollars, and every
separate day's offense shall constitute a separate offense, and the written
report of an offense made by an inspector under oath shall be prima facie
evidence of the commission of such offense, and any justice of the peace of
the county in which the offense is committed shall have jurisdiction thereof,
and such inspector shall report all violations of the provisions of this article,
of which he has knowledge.
[R. C. 1905, § 2041; 1885, ch. 135, § 5; R. C.

facilities for

1899. § 1638.]

Every inspector shall keep
§ 2752. Record of official acts of inspector.
a fair and correct record of all his official acts, and if required give a certified
copy of any record upon payment of the fees therefor, and in case of »he
inspector's death, resignation or removal said record shall be deposited with
the register of deeds.
[R. C. 1905, § 2042: 1885, ch. 135, § 8; R. C. 18<><>,
§ 163').

.

1

§ 2753. Fine for false report of inspector. Whenever a sheep inspector
shall willfully or falsely report any sheep subject to disease, he shall he
subject to a fine of ten times the amount of the fees charged by him for the
inspection, and if he shall willfully or falsely report free from disease any
sheep inspected by him that are thus infected, he shall be subject to a penalty
of not exceeding three hundred dollars for each offense. [R. C. 1905, § 2043
1885. ch. 135. § 11; R. C. 1899. § 1640.]
If any sheep inspector shall be
Cause.
§ 2754. Removal of inspector.
found guilty of either of the offenses set forth in the last section, or if on
complaint in writing by any three wool growers of the county the county commissioners, after allowing the inspector a fair hearing, shall be of opinion
that he is incompetent to discharge intelligently and efficiently the duties of
his office, or that having sufficient knowledge or information he has for any
cause willfully or negligently failed to make the required inspection, or has
needlessly made inspections for the purpose of securing fees, or that his
reports have been influenced by favors or prejudice, or from any cause he has
failed in the proper discharge of the duties of his office, it shall be the duty
of the commissioners to declare such office vacant and to make a new appointment. [R. C. 1905, § 2044; 1885, ch. 135, § 12; R. C. 1899, § 1641.1

Article 21.— Live Stock Inspection.

Appointment of inspector. Whenever the board of county commissioners in any county are petitioned so to do by at least ten per cent of
the voters of their county, as evidenced by the number of votes cast for con§ 2755.

gressman at the last general election, they may appoint the sheriff of their
county as live stock inspector, and when so appointed, the said sheriff shall
perforin the duties and receive the compensation therefor as hereinafter prescribed by this article.
[R. C. 1905, § 2045; 1901, ch. 121, § 1; 1903, ch. 121.
§ 11
It shall be the duty of said stock
§ 2756. Inspection before shipping:.
inspi-etor to inspect all horses of which he has knowledge are about to be
loaded for shipment, or to be driven or shipped out of the county in which
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he resides, to any other point within the state or to a point outside of the
state, before the same is shipped.
[R. C. 1905, § 2046; 1901, ch. 121, § 2;
1903, ch. 121, § 2.]
§ 2757. Record of inspection. Said inspector shall make and keep a record
in his office in a book expressly for that purpose, which record shall be open
to the public and shall contain
First, the marks and brands upon each of
said animals second, if no marks or brands appear thereon, he shall take a
general description of the same third, the owner of said horses, if ascertainable, and if not, he shall so state in his record; fourth, the person in whose
name said horses are shipped fifth, the name of the person in charge of the
»ame; and, sixth, the point of destination, together with such other information as may assure the inspector that the person shipping or driving is the
owner, or has lawful right to ship or drive the same. If the inspector shall be
satisfied from his inspection that the person shipping or driving said horses
is the owner or has lawful right to ship or drive the same, he shall, on payment of the fees hereinafter prescribed, give to such person a permit to ship
or drive the same, which permit shall be in writing, and shall set forth the
number and description of the animals. [R. C. 1905, § 2047 1901, ch. 121, § 3
1903, ch. 121, § 3.]
It shall be unlawful for any
§ 2758. Unlawful to ship without permit.
person or persons to cause to be shipped or driven, any horses from any
county in this state to any other county therein, or to a point without said
state, without such person or persons first notifying the said stock inspector
of the proposed shipment or driving, and request that an inspection of the
animals to be shipped or driven be made, and until the permit shall have
been issued, as specified in this article, no railway or transportation company
Khali ship any such stock. But the said stock inspector may at his discretion
issue a written permit to drive horses from one county to another within this
state without anv personal inspection or fees.
[R. C. 1905, § 2048; 1901,
eh. 121, § 4; 1903. ch. 121, § 4.]
The said stock inspector shall be entitled to
§ 2759. Inspector's fees.
demand and collect as fees for inspection, ten cents per head for each horse
and he is hereby given a lien upon said animals for such inspection fees
and mileage at the rate of ten cents per mile for each mile actually traveled
in going to and returning from the place of inspection.
[R. C. 1905, § 2049;
1901, ch. 121, § 5; 1903, ch. 121, § 5.]
§ 2760. Penalty. Any person who shall ship any horses from any county
in this state without having first procured the inspection of said stock and
received a permit authorizing said shipment, shall be guilty of a misdemeanor,
and upon conviction thereof shall be punished by a fine of not less than fifty
dollars nor more than two hundred dollars, or imprisonment in the county
jail for not less than thirty days nor more than six mouths, or by both such
fine and imprisonment.
[R. C. 1905, § 2050; 1901, ch. 121, § 6; 1903, ch. 121,
:

;

;

;

;

§ 6.]

Article

22.

— Regulation- of Health Certificates of Live Stock.

§ 2760a. Health certificate. Who may issue. That each and every person
who issues a health certificate for live stock of any class in transit entering
the state or within the state or before shipment out of the state, without
h^ing duly authorized to issue such health certificates by the state live stock
sanitary board or by the United States department of agriculture shall be
jruilty of a misdemeanor.
[1911, ch. 180, § 1.]
§ 2760b. Penalty. Each and every person violating the provision of this
set shall be guilty of a misdemeanor and be punished by a fine of not less
Than twenty-five ($2x) dollars or more than one hundred ($100) dollars or
by imprisonment of not h-ss than ten days or more than thirty days in the
county jail. [1911, eh. 180, § 2.]
,
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23.

I'olice of ike Stale.

— Health Certificate for Pobk-Bhed Cattle.

All persons
§ 2761. Certificate of health of pure bred cattle required.
selling pure-bred cattle, or cattle represented to be pure bred, for breeding
purposes shall, before delivery, make a report to the Mate live stock sanitary
board on blanks furnished by the board on application, stating the number
of cattle sold, their age and sex, and to whom sold, and before delivery thereof
such cattle shall be tested with tuberculin, and if found free from disease a
certificate of health shall be given by said live stock sanitary board, or some
person duly authorized by the live stock sanitary hoard, to the seller and

purchaser, provided that no such certificate shall be required in case the
cattle so sold shall have been tuberculin tested and found free from disease
within one year, under the direction of the live stock sanitary board and
the laws of this state, and a certificate of health granted by said live stock
sanitary board within that time, provided further that no certificate shall
be required for animals under six months of age.
[1913, ch. 205, § 1.]
§ 2762. Penalty for violation of law. Any person who shall sell or dispose of any pure-bred cow or bull for breeding purposes without furnishing
a certificate of health as provided for in section 2761 shall be guilty of a
misdemeanor and be punished by a fine of not less than twenty-five ($25)
dollars or more than five hundred 'dollars ($500), or by imprisonment not less
than thirty (30) days nor more than ninety (90) days. [1913, ch. 205, § 2.1

Article 21.— Admission of Live Stock into the State.
All horses, mares, mules and
§ 2762a. Horses, mares, mules and asses.
asses being imported into the state of North Dakota must be accompanied
by health certificates including mallcin test certificates certifying that animal*
have been examined and mallein tested within thirty days prior to date of
shipment and found free from all contagious and infectious disease; also all
stallions imported into North Dakota must also be accompanied by certificate
that said animal is free from any infectious, contagious, transmissible disease
or unsoundness, as specified in section 3, chapter 161, session laws of 1909.
[1911, ch. 181, § 1.]
" Section 3,

nml

in

it*

chapter 161, session laws of 1909," has been twice amended and re-enacted
presort form is section 2705 herein.

All cattle imported into the state of North Dakota for
§ 2762b. Cattle.
dairy, breeding and feeding purposes must be accompanied by a certificate
of health, and in case of cattle for dairy and breeding purposes a certificate,
certifying that such animals over six months of age have been tuberculin
tested within thirty days prior to shipment and found free from tuberculosis
and all other contagious and infectious disease. [1911, ch. 181, § 2.]
All sheep imported into the state of North Dakota muse
§ 2762c. Sheep.
be accompanied by certificate of health specifically indicating that they are
free from scabies and lip and leg ulcerations and have not been exposed
thereto within thirty days prior to shipment, and also free from any indications of any eontagious or infectious disease.
[1911, ch. 181, § 3.]
All swine imported into the state of North Dakota must
§ 2762d. Swine.
be accompanied by certificate of health stating that no infectious swine
disease exists or has existed in the locality from which said shipment originated within a period of six months save where swine are certified by a duly
accredited federal or state veterinarian as having been immunized by the
Dorset MeHridc-Niks hog cholera serum; then such swine shall be admitted
without hindrance and upon the above specified certificate only.
All swine imported into the state of North Dakota for exhibition purposes
at state or county fairs must be accompanied by certificate stating that such
swine have been immunized by the Dorset-McBride-Niles hog cholera sernm,
prepared or approved by the United States department of agriculture. To
prospective exhibitors from the state of North Dakota the required amount
*
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of serum will be furnished free of charge upon application to the live stock
sanitary board.
[1911, ch. 181, § 4.]
§ 27626. Cattle, swine and sheep for immediate slaughter. In such cases
where shipments of cattle, swine aud sheep ore for immediate slaughter at
any point within the state of North Dakota where no inspection is maintained by federal or state authorities, then a declaration shall accompany
the shipment stating such animals are for immediate slaughter.
[1911,
ch. 181, § 5.]

§ 2762f. Tests. All certificates of health, tuberculin and mallein tests shall
be made and signed by a federal, state or deputy state veterinarian or graduate veterinarian whose inspections are endorsed by officers in charge of live
stock sanitary work in state where inspection is made. All mallein and tuberculin tests shall be made by federal, state or deputy state veterinarians. Such
tests shall consist of three anti-injection temperatures at intervals of not less
than two and longer than three hours apart, and not less than five postInjection temperatures two hours apart commencing not to exceed ten hours
after time of injection and up to the twentieth hour after injection.
[1911,

•

ch. 181, § 6.]

All serums used, tuberculin, mallein and hog cholera
§ 2762g. Serums.
serums, in conducting tuberculin or mallein tests and immunization for hopr
cholera shall be manufactured or approved by the United States bureau of

animal industry.
[1911, ch. 181, § 7.]
§ 2762h. Health certificates and test charts. All certificates must be made
official forms of the state in which shipment originated certifying to the
aforesaid inspections and tests, said certificates to be attached to way-bill
and accompany shipment to destination, and the test charts must be immediately mailed to the state veterinarian of this state. The owners of stock
should also have a copy of certificate to be shown on demand of any state
or federal official. [1911, ch. 181, § 8.]
§ 27621 Penalty. Any one violating the provisions of this article or any
rule or regulation made by the live stock sanitary board shall be guilty of
a misdemeanor and be punished by a fine of not less than twenty-five dollars
or more than five hundred dollars, or by imprisonment not less than thirty
days nor more than ninety days. [1911, ch. 181, § 9.]

on

Ahttclk

25.

— Stallion

Registration.

Definition.
No person, firm, company or corporation,
§ 2763. Licenses.
shall stand or travel for profit or gain any stallion or jack to be mated with
any mare other than mares owned by the owner of such stallion or jack, or
sell, offer for sale, exchange or transfer, any stallion or jack to be used for the
above purposes, unless and until the owner of such stallion or jack shall have
caused the name, description and pedigree of such stallion or jack to be enrolled by the stallion registration board, which board is provided for in section 2 of said chapter 161 of the Session Laws of 1909 [section 2764 herein].
The word " stallion " whenever used in this article shall be construed to

" as well. [1913, ch. 273, § 1; 1911, ch. 279, § 1;
1909, ch. 161, § 1.]
§ 2764. Stallion registration board, how composed. Dnties. Compensation.
In order to carry out the provisions of this article, there shall be constituted
a stallion registration board, whose duty it shall be to verify and register
all pedigrees, and to provide the necessary inspection
to issue stallion license
certificates; to make all necessary rules and regulations, and to perform such
other duties as may be necessary to carry out the provisions of this article.
Said board shall hold its meetings at the agricultural college; these meetings not to exceed four in number each year; providing that the president
of the board has power to call special meetings whenever in his judgment
it becomes necessary.
The members of the board shall receive as compensainclude the term " jack

;
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for their services the sum of three dollars per day for each day employed,
five cents per mile actually and necessarily traveled in attending the
meetings of the board, which sum shall be paid out of the state treasury
upon vouchers of the board, duly certified by the president and secretary
thereof. The stallion registration board shall be composed of the professor
of animal husbandry of the state agricultural college, who shall be ex-officio
secretary and executive officer of this board; the professor of veterinary
science of the state agricultural college the state commissioner of agriculture

Hon
and

;

and labor the president of the state
dent of the North Dakota live stock

live stock sanitary board, and the presiassociation.
[1909, ch. 161, § 2.]
See appropriation with provision regulating payment of bills against the same ia sec;

tion 653g.

§ 2765. Veterinary inspection and verification of breeding, standard for
verifying pedigree. In order for the owner of a stallion to secure the license
herein provided for, the stallion must pass a veterinary examination as herein
provided for, and be free from all infectious, contagious or transmissible
disease or unsoundness. The owner of such stallion must also furnish to the
stallion registration board, the stud book registry certificate or pedigree of
the stallion, and all necessary papers relating to the breeding and ownership
of such stallion. Upon verification of pedigree and certificate of breeding,
in case of pure bred, grade and cross bred stallions, provided the stallion
has passed the necessary veterinary inspection, as provided for in this article,
a license certificate shall be issued by said board. The presence of any one or
more of the following named diseases shall disqualify a stallion from public
service and the following named diseases are hereby defined as infectious,
contagious, or transmissible diseases and unsoundness for this act: cataract,
amaurosis, larynegal hemiplegia (roaring or whistling), string halt, glanders,
sidebone, farcy, maladie du coit, urethral gleet, mange, bone spavin, ringbone
and curb when accompanied by curby hock.
The stallion registration
board shall refuse certificate of enrollment to any stallion affected with any
of these diseases specified, and shall revoke a previously issued license certificate of any stallion found upon examination to be so affected.
Provided, however, that in event a pure bred stallion, previously licensed,
is found upon re-inspection at the stated time as provided for in section 10 of
chapter 161 of the Session Laws of 1909 [section 2772 herein], to be affected
with any unsoundness or disease indicated in this section, the stallion registration board may grant the owner or owners of said stallion a license on
condition that the result of the veterinary examination be expressed in the
license.
Said unsoundness to be set in black face type of a size not smaller
than the type used in the body of the license. The owner or owners of any
grade, scrub or mongrel stallion found to be affected with any unsoundness or
disease specified herein on the re-inspection provided for in said section 10 of
chapter 161 of the Session Laws of 1909 [section 2772 herein], shall be refused
a license certificate.
The stallion registration board or its authorized agents shall recognize as
pure bred and registered only such stallions as have been recorded in some
stud book, the standing and merit of which has been approved, passed upon
and placed upon a recognized list by the stallion registration board. [1913,
ch. 273, § 2; 1911, ch. 279, § 2; 1909, ch. 161, § 3.]
§ 2766. Examination of stallions, methods, etc. The veterinary examination
of the stallions provided for in this article must be done by a qualified graduate veterinarian who shall be in the employ of the stallion registration board.
The stallion must be brought for examination to the nearest point where the
inspector will be stationed on specified dates. The stallion owner must be
given at least ten days' notice of the dates when the inspector will be at
specified towns of the county, in which the owner of the stallion resides. The
inspector must not make known the results of the inspection of a stallion to
672
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the owner, at the time of inspection, but report to the secretary of the stallion
registration board, who will notify the owner at the time he grants or
refuses to grant him a license certificate for his horse.
[1909, eh. 161, § 4.]
§ 2767. Method of caring for protests. Whenever a stallion has been rejected by the stallion registration board and the owner is not satisfied with
the decision of the members of said board, the owner may file with said board
a protest accompanied by a deposit of twenty-five dollars, either in currency
or a certified draft, against the decision of said board or its official inspector,
and a sworn statement from a qualified, graduate veterinarian, stating that he
has examined the stallion in question and found said stallion free from the
unsoundness or disease for which said stallion was previously refused a license
certificate whereupon an examination of the stallion shall be made by three
experts, one expert to be appointed by the stallion registration board, one
by the owner of the stallion, and the third to be chosen by the other two
experts already appointed, but all such experts shall be graduates of recognized veterinary schools. In case all three or any two of the experts declare
the stallion eligible to receive a license, then the expense of the consultation
shall be paid by the stallion registration board out of funds as provided
for in section 12 of chapter 161 of the Session Laws of 1909 [section 2774
herein]
or if three or any two of the experts declare the stallion to be
ineligible in accordance with the provisions of this article, the expense incurred shall be paid out of the deposit as herein provided for, any part remaining thereof to be returned to said owner. [1913, ch. 273, § 3; 1911,
ch. 279, § 3; 1909, ch. 161, § 5.]
§ 2768. Authority to grant temporary licenses. The stallion registration
board is authorized in cases of emergency to grant temporary license certificates without veterinary examination, upon receipt of an affidavit of the
owner to the effect that to the best of his knowledge and belief said horse
is free from infectious, contagious or transmissible disease or unsoundness.
Temporary license certificates shall be valid only
until veterinary examination
*
can reasonably be made. [1909, eh. 161, § 6.]
The owner of any stallion
§ 2769 Posting copies of license certificates.
standing 1'or public service in this state shall post and keep affixed during the
entire breeding season copies of the license certificates of such stallion, issued
under the provisions of this article, in a conspicuous place upon the main
door leading into every stable or building where the said stallion stands for
public service. Said copies shall be printed in bold face and conspicuous
types, not smaller than pica, especially the word " pure bred," 44 grade," etc.
[1909. ch. 161, § 7.]
§ 2770. Form of license certificates. The license certificate to be issued a
pure bred stallion shall be in the following form:
;

;

STALLION REGISTRATION BOARD.
License Certificate of Pure Bred Stallion or Jack.
owned by
The pedigree of the Stallion or Jack (name)
Breed
described as follows: Color
Foaled in the year
has been examined at the
Agricultural College, North Dakota, Division of Animal Husbandry, and it
is hereby certified that the said stallion is of pure breeding and is registered
in the (name of studbook).
The above named stallion has been examined
by
a duly licensed veterinarian, and is reported to be free
from the infectious, contagious or transmissible diseases or unsoundnesses
specified in the North Dakota Stallion Law, and is licensed to stand for public
service in the state of North Dakota.
,

,

,

,

Signed

,

Professor of Animal Husbandry and Secretary Stallion Registration Board.
43
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The license certificate issued a stallion whose sire or
ing shall be in the following form

dam

is

of pure breed-

STALLION REGISTRATION BOARD.
License Certificate of Grade Stallion or Jack.
owned by
The pedigree of the Stallion or Jack (name)
Foaled
Breeding
described as follows: Color
in the year
has been examined at the Agricultural College, North
Dakota, Division of Animal Husbandry, and it is hereby certified that said
stallion is a grade, and not of pure breeding. The above named stallion has
been examined by
duly licensed veterinarian, and is reported as
free from the infectious, contagious or transmissible diseases and unsoundnesses specified in the North Dakota Stallion Law, and is licensed to stand for
public service in the state of North Dakota.
,

,

,

,

,

,

Signed
Professor of Animal Husbandry and Secretary Stallion Registration Board.
The license certificate issued for a stallion that has a pure bred registered
sire of one breed and a pure bred registered dam of another breed, shall be
in the following form:

STALLION REGISTRATION BOARD.

•

License Certificate of Cross Bred Stallion.
The pedigree of the Stallion (name)
owned by
described as follows: Color
Foaled in the year
has been examined at the Agricultural College, North Dakota, Division of
Animal Husbandry, and it is found that his sire is registered in the
and his dam in the
Such being the case, the said stallion is not
of pure breeding. The above named stallion has been examined by
a duly licensed veterinarian, and is reported as free from the infectious, contagious or transmissible diseases or unsoundnesses specified in the North
Dakota Stallion Law, and is licensed to stand for public service in the state
of North Dakota.
,

,

Signed
Professor of Animal Husbandry and Secretary Stallion Registration Board.
The license certificate issued for a stallion neither of whose parents are pure
bred, shall be in the following form

STALLION REGISTRATION BOARD.
License Certificate of Mongrel or Scrub.

The pedigree of the Stallion (name)
owned by
described as follows: Color
Foaled in the year
has been examined at the Agricultural College, North Dakota, Division of
Animal Husbandry, and it is hereby certified that the said stallion is of Mongrel
Breeding and not a pure bred. The above named stallion has been examined
by
, a duly licensed veterinarian, and is reported as free from
the infectious, contagious or transmissible diseases or unsoundnesses specified
in the North Dakota Stallion Law. and is licensed to stand for public service
in the state of North Dakota.
,

,

Signed

,

Professor of Animal Husbandry and Secretary Stallion Registration Board.
[1911, eh. 210, § 4; 1909, ch. 161, § 8.]
§ 2771. Advertisement must contain

copy of license. Every bill, poster or
advertisement issued by the owner of any stallion licensed under this act,
or used by him for advertising such stallion, shall contain a copy of his license
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and shall not contain illustrations, pedigrees or other matter that in
untruthful or misleading.
[1909, eh. 161, § 9.]
A foe not exceeding
§ 2772. Fees for granting license and inspection.
two dollars shall be paid to the secretary of the stallion registration board for
the examination and enrollment of each pedigree and the issuance of a
license certificate in accordance with the breeding of the stallions as above
provided. A fee not exceeding one dollar shall' be paid annually for the
renewal of pedigree certificate and service license. A fee of five dollars shall
also be paid for the veterinary examination of the stallion as provided in this
article.
This fee shall be collected by the inspector at the time the inspection is made. Stallions shall be examined every three years until ten
years of age, and after the first examination they shall be exempt from reexamination if they are ten years of age or over. [1909, ch. 161, § 10.]
§ 2773. Pee for transfer of license. Upon a transfer of the ownership of
any licensed stallion under the provisions of this article, the license certificate
may be transferred by the secretary of this board to the transferee upon
submittal of satisfactory proof of such transfer of ownership upon payment
certificate

of fifty cents.
[1909, ch. 161, § 11.1
§ 2774. How expenses are provided for. Board makes annual report to
governor. The funds accruing from the above named fees shall be used by
the stallion registration board to defray the expenses of enrollment of pedigrees and issuances of licenses; to pay for the services and expenses of the
veterinary inspector; to publish reports or bulletins containing lists of stallions
examined; to encourage the horse breeding interests of this state, to disseminate information pertaining to horse breeding, and for any other purpose
as may be necessary to carry out the purposes and enforce the provisions
of this article. It shall be the duty of this board to make annual report,
including a financial statement, to the governor of the state, and all financial
records of said board shall be subject to inspection at any time by the public

examiner.

[1909, ch. 161, § 12.]
As to the time and contents of the report to the governor, seP sections 93, 07, 98, fi:n.
See appropriation for expenses of trustees or meml>er9 of stallion registration board in

section 653#.

§ 2775. Procedure to obtain lien, -penalty

and

foreclosure.

The owner of

who shall have complied with all of the provisions of this law,
have a lien upon the offspring and upon the mare served, upon filing at
any time within twelve months after the service, in the office of the register
of deeds of the county in which said marc was kept at the time of service, a
statement of the account thereof, together with a description of the mare
served. Such lien shall exist for a period of one year from the filing of such
statement, and shall have priority over all other liens or incumbrances upon
the offspring; such lien shall attach at the time of service of such stallion and
shall not be lost by reason of the sale, exchange or removal from the county
in which such mare was kept at the time of service, or other disposition without the consent of the person holding the lien.
Every person having in his possession or under his control any mare and
offspring upon which there is known to him to be an existing lien for the
service of a stallion as provided for herein, who removes from the county,
conceals, sells, or in any manner disposes of, otherwise than as prescribed by
law, such mare or offspring without the consent of the holder of such lien, is
any

stallion

shall

guilty of a misdemeanor and upon conviction thereof shall be fined in a sum
less than twenty-five dollars and not more than fifty dollars.
At any time after the filing of such lien when the amount therein specified
shall have become due, the lien may be enforced by a sale of property covered
thereby, upon the notice and in the manner provided for the foreclosure of
mortgages upon personal property, and costs and fees for such foreclosure
shall be the same as provided for in section 8132.
[1913, ch. 273, § 4; 1911,
ch. 279, §5; 1909, ch. 161, § 13.]

not
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§ 2776. Penalty for violation of law. Violation of any of the provisions of
punished by a fine of not less than twenty-five dollars nor
dollars for each offense.
[1909, ch. 161, § 14.]
"This act" consist* of sections 2763-2775, and 2777, but not of sections 2778 and

this act shall be

more than one hundred

2779, these latter being first enacted in 1913.

§ 2777. Power over and of peace officers. The stallion registration board shall
have power to call any sheriff, deputy sheriff or constable to execute its orders,
and officers shall obey the orders of said board, and the officers performing
such duties shall receive compensation therefor as is prescribed by law for
like services, and shall be paid therefor in like manner.
Any officer may
arrest or take before any justice of the peace of the county any person found
violating any provision of this act, and such officers shall immediately notify
the state's attorney of such arrest and he shall prosecute the person so offending according to law. [1909, ch. 161, § 15.]
As to what constitutes " this act," see note to section 2776.
§ 2778. Mongrel and scrubs not to be licensed after January first, 1916. It
is hereby provided that aftcjr January first, 1916, no scrub or mongrel stallion
shall be enrolled and licensed as provided in chapter 161 of the Session Laws
of 1909, as amended by chapter 279 of the Session Laws of 1911 and amendments thereto. All licenses for mongrel or scrub stallions issued before that
date shall be continued in force if properly renewed, however providing the
said stallions meet the requirements provided for by such law. [1913, ch. 273,
§ 5.]

" Chapter 161 of the Session Laws of 1009, as amended by chapter 279 of the Session
of 1911 and amendments thereto" constitute sections 2763-2777.

Laws

§ 2779. Importation of stallions. Every person, firm or company importing any stallion into the state of North Dakota for breeding purposes shall
first secure a certificate from a recognized state or federal veterinarian, certifying that said stallion is free from any or all of the diseases or unsoundness
referred to in section 2767. A copy of such certificate must be mailed to the
secretary of the stallion registration board at least five days before the importation of such stallions into the state. [1913, ch. 273, § 6.]

Articlk

26.

— Dipping

Tanks.

This article constitutes article 20 of chapter 24 of the Political Code in the Revised
Codes of 1905. "A district veterinarian" is mentioned in sections 2780, 2781 and 2785
See note
herein, although it is considered that there is now no officer bearing the title.
under the title to article 16 immediately preceding section 2678 herein. The existence
of a " district veterinarian " has not been recognized in any legislation subsequent to
that found in articlo 20 of the Revised Codes of 1905 as above cited. But as none of the
sections in that article has been expressly
in this compilation.

amended or expressly repealed they are retained

§ 2780. Established, how. Cost, how paid. In any county of the state
on the presentation of a petition signed by at least ten per cent of the freeholders of said county, to the board of county commissioners of such county,
petitioning for the establishment and construction of public dipping stations
for live stock within such county, the board of county commissioners of sueh
county shall within ninety days from the presentation of such petition proceed
to establish and construct under the supervision of the district veterinarian
in whose district such stations may be located, public dipping stations at
convenient places within such county. The cost of such stations shall be paid
from the general fund, and warrants drawn on the county treasurer for such
work shall be paid only when signed by the county auditor and approved
by the board of county commissioners of such county. In the construction
of such dipping stations it shall be the duty of the county commissioners to
make the work co-operative among farmers or live stock owners as far as
possible, and give to the farmers or live stock owners credit against dipping
charges for necessary labor performed, it being the purpose of this article
to have this work done in the most efficient manner bv those most interested

.
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in maintaining a good standard of health in the flocks and herds of the community interested, at the least expense; which cost shall be paid from the general funds of such county.
[R. C. 1905, § 2051 1905, ch. 96, § 1.]
§ 2781. Appropriation for chemicals and materials. The board of county
commissioners of such county shall upon the establishment of such dipping
station or stations appropriate the necessary amount of money under the
direction of the district veterinarian for the purpose of purchasing material
and chemicals used in the operation of such stations. [R. C. 1905, § 2052 1905,
ch. 96, § 2.]
§ 2782. Commissioners shall levy dipping fee pro rata. The board of county
commissioners shall, in their discretion, levy a dipping fee pro rata, in no
case to exceed the actual cost to the county, for material and labor used in
constructing and operating such station.
[R. C. 1905, § 2053; 1905, ch. 96,
;

;

§3.]

Lien on animals. The
§ 2783. Fees chargeable against owner of stock.
fee for dipping such animals shall be charged against the owner, agent or
person in charge of such animals, and, together with the cost of seizure and
the expense of holding thereof, become a lien upon such animals, and if not
paid within five days from the dipping of such animals, the same shall be
foreclosed by the sheriff of such county, the same as any other lien upon personal property. All fees collected under this article shall be paid in to the
county treasurer and placed in the general fund. [R. C. 1905, § 2054; 1905,
ch. 96, § 4.]

§ 2784. Formula of U. S. bureau of animal industry to be used for dipping solution. The dipping solution used in operating such station or stations
shall be in accordance with the rules and formulas adopted by the United
States bureau of animal industry.
[R. C. 1905, § 2055; 1905. ch. 96, § 5.]
§ 2785.

Duty

of district veterinarian.

The

district

veterinarian,

acting

with the board of county commissioners of such county, or the person by
them designated to oversee and superintend such dipping station or stations
and the dipping thereat, shall, at the completion of such dipping and the
payment of the fees hereunder charged, issue a certificate to the owner, agent
or person in charge of such animals, certifying to such dipping, which certificate must contain the date of such dipping, the number and kind of such
animals so dipped, the formula of the solution used in such dipping thereunto attached, stating the amount of fees so charged and collected for such
dipping.
[R. C. 1905, § 2056; 1905, ch. 96, § 6.]

Article

27.

— Livb

Stock Association.

Duty

of commissioner of agriculture. The sum of
five hundred dollars is hereby appropriated annually out of any money in the
state treasury not otherwise appropriated for the use and benefit of the North
Dakota live stock association. Said association shall publish an annual report
of its proceedings together with such information as may be of general interest to its members, keep and publish a directory of all reliable breeders of
pure bred live stock who are members of said association and promote the
interests of owners and breeders of live stock in general. The appropriation
herein mentioned shall be expended under the direction of the commissioner
of agriculture, who shall publish and distribute information furnished by
the live stock association to an extent not exceeding this appropriation.
[1907, ch. 171.]

§ 2786. Appropriation.

Article

28.

— Live Stock

Protective Association.

live stock protective fund, how raised and expended. In any
in this state having a regular organized live stock protective asso-

§ 2787.

County

county
ciation composed of residents of the county, the county commissioners of such
county may, upon being petitioned by at least five per cent of the personal
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property taxpayers of said county, appropriate and set aside an amount annually not exceeding two thousand dollars out of the general fund of the county
into a sppcial fund, to be known as the county live stock protective fund,
[R. C.
to be expended and used for the protection of live stock from theft.
1905, § 20*7; 1905, eh. 80, § 1.]
and
acted
presented
88.
Petition,
of.
Such
petition
may
2
contents
be
§
upon at any regular meeting of the board of county commissioners, and must
be accompanied with a roll of the membership of the county live stock protective association, together with the name and post office address of its secretary and treasurer and the name of the association, which association shall
be the only one that the county commissioners shall recognize in connection
[R. C. 1905,
with the disbursement of the appropriation herein provided for.
§ 2058: 1905, eh. 80, § 2.]
regular
January
Annually
the
Reimbursement.
at
2789.
Annual
report.
§
meeting of the board of county commissioners, the county live stock protective
association shall file with the board of county commissioners of their county
an itemized report, showing the expenditures of the association for the preceding year, which report shall be verified by its secretary and treasurer, and
which report shall be accompanied by the original voucher in each item of
The county commissioners shall then proceed to classify the
expenditure.
expenditures of the association, and ascertain the amount which the association
has actually expended in the apprehension of live stock thieves, and shall then
reimburse the association to the extent of such expenditures, which amount,
hnv«ver, must not exceed the amount then in the special fuud herein created
[R. C. 1905, § 2059; 1905, eh. 80, § 3.]
for that purpose.
At the time of mak§ 2790. Appropriation made part of general tax levy.
ing the annual tax levy and in estimating the amount of the expenses for
general county purposes, the amount of the appropriation herein provided for
mav be made a part of said estimate and levy. [R. C. 1905, § 2060; 1905.
i

ch.*80, § 4.]

Article 29.— Piuikie Fires.
If any person shall set or cause to be set
any woods, marsh or prairie, or any grass or stubble lands, except
in 1he months of July or August, except as hereinafter provided, such person
shall be deemed guilty of a misdemeanor, and upon conviction thereof shall
he lined in a sum not less than ten nor more than one thousand dollars, and

§ 2791. Prairie fires forbidden.

on

fire

jail for a period not exceeding six months, or
the discretion of the court, and shall also be liable in a civil
action to any person damaged by such fire to the amount of such damage.
[R. C. 1905, § 2061 Pen. C. 1877, eh. 60, § 1 R. C. 1899, § 1654.]
Xot necessary to negative process in other Motions of act than one under which indictN. YV. 435.
ment is found. Territory v. Scott. 2 Dak. 212,

be imprisoned in the county
•itlier or both, at

:

;

fi

.

Question whether one setting fire is agent of principal, who is being prosecuted, le one
Knight v. Towles, 6 S. D. 57*. 02 X. W. 964.
The setting of fire in stubble land in month of April, May or June is negligence per se.
Setting fire to a straw stack in stubble field is setting fire to the stubble. Kelley v. Anderson, IS S. D. 107, 87 X. W. 579.
Settin" fire to prairie land in month of March renders one who does so absolutely liable
Seckerson v. Sinclair. 24 X. D. 625, 140 X. W. 239.
for in uries caused to others.
21 L.R.A. 201.
Liability for injury by prairie fires.
21 L.K.A. 2o5; 36 L>.K.A.
Liability for setting firca which spread to property of others.
for the jury.

(X.S.\ 101.

For the purpose of destroying any grass
§ 2792. Fire permitted, when.
person commences
or stubble that mav be on anv piece of land at the time any
person to set the same
to break or plow the same, it shall be lawful for such
of setting such
time
the
at
that
provided,
venr
the
in
time
on fire at anv
plowed or burned
grass or stubble on fire there shall be a strip of land well
where such
the
place
encompassing
over at least fiftv feet in width completely
1655.]
[R. C. 1905, § 2062 Pen. C. 1877, ch. 60, § 2 R. C. 1899,
is set.
;

fire

;

;
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If any fire, set as provided in the last sec§ 2783. Accidental damages.
tion, shall by accident and without any fault or neglect of the person setting
the same, get beyond his control, such person shall be liable as provided in
section 2791, for all damages done by such fire, but not otherwise.
But if
such fire is carelessly, negligently or intentionally permitted to spread beyond
the bounds of such strip of land mentioned in the last section, then the person
setting such fire shall be liable both civilly and criminally, as provided in
section 2791.
[R. C. 1905, § 2063 Pen. C. 1877, ch. 60, § 3 ; R. C. 1895, § 1656.]
It shall be lawful for any person at
§ 2794. Grasshopper destruction.
any time between the twentieth day of April and the twentieth day of June,
to set on fire, for the purpose of destroying grasshoppers, any marshes, prairies,
grass or stubble lauds, owned or occupied by him, or any marshes, prairies,
grass or stubble lands adjacent thereto; provided, that the person desiring
to set such fire shall give at least twenty-four hours' notice to all persons
residing within one and a half miles of the place where the fire is to be set,
and shall state at the time of giving such notice the time when and place
where such fire will be set. Such person shall take all necessary precaution
before the setting of such fire, to prevent damage by the same.
[R. C. 1905,
§ 2064; Pen. C. 1877, ch. 60, § 4; R. 0. 1895, § 1657.]
Fire set under the provisions of the last section shall
§ 2795. Fire limited.
not be allowed to spread beyond the control of the person setting the same,
and shall be extinguished the same day on which it is set.
[R. C. 1905,
§ 2065; Pen. C. 1877, eh. 60, § 5; R. C. 1899, § 1658.
Any person violatiug the provisions of the
§ 2796. Penalty for violation.
last section shall be liable in a civil action to any person damaged by such fire
to the amount of such damage and in case any person shall negligently, carelessly, willfully, maliciously or intentionally violate the provisions of the last
section, such person shall be liable both civilly and criminally the same as
though he had violated the provisions of section 2791. [R. C. 1905, § 2066;
Pen. C. 1877, ch. 60, § 6; R. C. 1899, § 1659.]
If any person shall
§ 2797. Penalty for setting fire to woods or prairies.
willfully, negligently or carelessly set or cause to be set on fire any woods,
marsh or prairie in this state, or if Any person having made any camp or other
fire, shall leave such fire without having thoroughly extinguished the same,
so that the fire shall spread and burn any wood, marsh or prairie, the persons guilty of setting or causing to be set such fire or leaviug such camp or
other fire without having thoroughly extinguished the same, so that the fire
shall not spread therefrom, is guilty of a misdemeanor, and upon conviction
thereof is punishable by a fine not exceeding two hundred dollars or by
imprisonment in the county jail not exceeding one year, or by both in the
discretion of the court, and shall also be liable in a civil action to any person
damaged bv such fire to the amount of such damage. [R. C. 1905, § 2067;
1881, ch. 10*6, § 1 1887, ch. 123, § 1 R. C. 1899, § 1660.]
If the ranch,
§ 2798. Responsibility for damages of person setting fire.
building improvements, fences, timber, marsh or other property of any person shall be injured or destroyed by any such fire, the person who causes
or allows the same shall be responsible to the person injured thereby for all
damage or injury caused or sustained by reason of such fire. If the cattle
range or improvements of any person are injured or destroyed by any such
fire, or if the hay upon any such range or the grass growing thereon shall
be injured as aforesaid, the person causing or allowing the same shall be
responsible to the person owning or claiming the same and injured thereby,
for all the damage or injury caused or sustained by reason of any such fire.
[R. C. 1905. § 2068; 1881. ch. 106. §§ 2. 3; R. C. 1895. § 1661.]
In any action insti§ 2799. Proof necessary to sustain claim for damages.
tuted in any court to recover damages under the provisions of the foregoiiv/
section, it shall not be necessary for the person injured by such fire to u}}<^t
;

;

;

;
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or prove on the trial of such action, title to the real property over which such
fire has spread, hut it shall be sufficient in any such action to allege and prove
that the person so injured was in the occupancy or possession of such ranch,
building, improvement, fencing, timber or other property, claiming the right
to and occupying with cattle any such cattle range, it being the purpose and
intention to protect the possession as aforesaid, whether such person has title
to such land or not.
[R. C. 1905, § 2069 1881, ch. 106, § 4 R. C. 1895, § 1662.]
It shall be lawful for the county commis§ 2800. Tools and appliances.
sioners in any county in this state to provide from the fire break fund hereinafter provided for, such tools and appliances as may be necessary to aid and
assist in making fire breaks to prevent the spread of prairie fires.
[R. C.
1905, § 2070; 1899, ch. 122; R. C. 1895, § 1663.]
Whenever a petition signed by at
§ 2801. County divided into districts.
least ten per centum of the qualified electors of any county in this state as
determined by the vote for governor at the last preceding general election
is presented to the board of county commissioners of any such county, such
board of county commissioners shall, at the time of levying other taxes, in
each year, levy an amount not exceeding five mills on the dollar upon all
taxable property in the county, for the purpose of making fire breaks in said
county in each year, which sum shall constitute and be known as the fire
break fund, and said board of county commissioners shall from time to time
divide the county into as many districts as may in its judgment be necessary,
and each district so formed shall be known and designated as fire district
No
and said board of county commissioners may, in their discretion,
appoint a suitable person, residing in each of said districts, as fire warden
thereof, who shall carry out all instructions of said board in said district
in reference to the making of fire breaks and the prevention of the spread
of prairie fires, which fire warden shall be paid such sum as may be fixed by
said board, not exceeding three dollars per day for each day actually «>mp]oyed
in the discharge of his duties.
Such fire warden shall take and subscribe the
official oath and shall file a bond in the sum of five hundred dollars with at
least two good and sufficient sureties, to be approved by the said board, conAll fire
ditioned for the faithful discharge of the duties of such fire warden.
breaks made under the provisions hereof shall be made in each year at as early
a date as possible, with a view to the most efficient protection of property
[R. C. 1905, § 2071 1899, ch. 122 R. C. 1S99, § 1664.]
from prairie fires.
The fire warden shall have the right, and it shall
§ 2802. Fire breaks.
be his duty when ordered to do so by the board of county commissioners,
to give notice by public advertisement that bids will be received for the
making of fire breaks in the district designated in said advertisement, and
specifying where and how said fire break shall be made. It shall be the
duty of said fire warden to let to the lowest bidder the making of such fire
break provided, if in the judgment of the board of county commissioners,
all of the bids for the making of said fire breaks are too high to justify the
making of the same, then all such bids shall be rejected and the proposal for
[R. C. 1905, § 2072 1807, ch. 80 R. C. 1899, § 1665.]
bids again published.
All fire breaks made for the protec§ 2803. When fire break to be made.
tion of ranges in this state shall be made not later than June twentieth of
each vcar, and the grass between the strips of ground shall be burned not
[R. C. 1905, § 2073; 1897, ch. 80; R. C. 1899, § 1666.]
later than September.
The county commissioners may use
§ 2304. Districts, how mapped out.
their discretion and take advantage of any creek, river or other natural or
artificial barrier to prairie fires and of broken or plowed fields and may in
their judgment map out each of said fire districts in any form so that when
the fire guards are made upon their instructions, as hereinbefore provided for,
a prairie fire may be confined to the smallest possible area consistent with the
;

;

;

;

;

;

;

;
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[R. C. 1905, § 2074; 1899, ch. 122; R. C. 1899,

§ 1667.]

§ 2805. Legal fire break.

A

legal fire break shall consist of a strip of land

two hundred feet wide, plowed on either side and burned out inside the
plowing Before any person who shall receive the contract to make any fire
breaks in this state shall receive any compensation therefor, the work performed by him shall be inspected by a committee of three persons appointed
by the board of county commissioners, whose duty it shall be to report to
the county commissioners the manner in which such fire break has been
constructed, and whether or not the same complies with the contract for making
the same.
§ 2806.

[R. C. 1905, § 2075; 1897, ch. 80; R. C. 1899, § 1668.]

When prairie may be set on fire. For the purpose of making a
guard it shall be lawful to set on fire a strip of prairie not exceeding
one hundred feet in width, which shall be protected on each side by a strip
of plowing or burning not less than five feet wide, and at such burning there
shall not be less than four men present prepared with water and suitable
appliances to keep such fire under control.
[R. C. 1905, § 2076; 1891, ch. 93,
fire

§

7; R. C. 1899, § 1669.]

It is the duty of each rail§ 2807. Railroad companies to burn weeds.
road company within this state whose railroad is operated by steam power,
as soon as possible in each year to bum or otherwise destroy all grass, weeds
[R. C.
or other combustible matter upon the right of way of such company.

1905,

§2077 1891,
;

Duty
of way.

ch. 93, § 11 ; R. C. 1899, § 1673.]
owner to prevent accumulation of combustible materials near right

of abutting

12 L.R.A.(Xi5.) 624.

Duty of owner of property adjoining a railroad right of way to protect it from firea
\.(N* ^.1 fi2fi.
by passing locomotives. 12
Liability of railroad for setting fin* whi 'i spread to property of others. 21 L.R.A.
262.
38 Am. Dec. 70; 78 Am. Dec 185; 6 Am.
Liability of railroad companies for fires.
Rep. 597.
set out

Each person who willfully,
§ 2808. Liability for carelessly setting fires.
negligently or carelessly sets or causes to be set on fire any woods, hay, woods
or prairie grass shall be guilty of a misdemeanor, and upon conviction is punishable by a fine of not less than five hundred dollars or by imprisonment
in the county jail not more than one year, or by both in the discretion of the
court, and shall also be liable to anv person damaged by such fire to the
amount of such damage. [R. C. 1905, § 2078; 1891, ch. 93, § 12; R. C. 1895,
§ 1674.1
Negligence is a question for the jury. Owen v. Cook, 9 X. D. 134, SI X. W. 295.
17 L.R.A, 36.
Effect of concurring negligence of third person in spreading fire.
May one who destroys property defeat an action by the owner upon tlie ground that
the right of action is in the insurer. 23 L.R.A.(X.S.) 870.
Spreading bv wind of fires negligently set. 20 L.R,A.(X.S.) 92.
Duty of one'not responsible for kindling of fire to prevent its spread from his premises.
6 L.R.A.(X.S.) 882.
Negligence with respect to spark arresters on threshing machine or similar stationary
1 L.R.A.(X.S.) 530.
engines.
Employer's liability for injury resulting from independent contractor's allowing fire
to escape. 65 L.R-A.*853.
Liability of emplover for acts of independent contractor in setting out fire. 65 L.R.A.
«54: 17 L.R.A. (X.S.) 788; 38 L.R.A. (X.S.I 175.
30 Am. St. Rep. 501.
Liability of private persons for fires.
What is loss by fires within the meaning of insurance against. 23 Am. St. Rep. 915.
Proximate and remote causes of injury by fires. 36 Am. St. Rep. 823.

Article

30.

— Promotion- of Anatomical Science.

given to
§ 2809. Bodies of deceased persons buried at public expense
Superintendents of penitentiaries, hospitals,
physicians and surgeons, when.
insane asylums and poor houses, coroners, sheriffs, jailers, city and county
undertakers and all other state, county, town and city officials who shall
681
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have custody of any body of any deceased person required to be buried at
public expense, shall give permission to any physician or surgeon who is a
licentiate of the state board of medical examiners, or to any medical school
or college, public or private, of any city, town or county within this state,
upon his or their request therefor, to receive and remove free of charge or
expense, after having given proper notice to the relatives or guardians of
the deceased, the bodies of such deceased persons to be buried at public expense,
to be by him or them used within the state for advancement of anatomical
knowledge and medical science, preference being given to medical college*
or schools, public or private, such bodies to be distributed to, and among
the same equitably
the number assigned to each being in proportion to the
students of each college or school; provided, however, that if any person
claiming to be, and satisfying the proper authorities that he is of kindred
of the deceased, shall ask to have, within thirty-six hours after death, the
body for burial, it shall be surrendered for interment provided, further, that
any medical college or school, public or private, or any officers of the same
that shall receive the bodies of deceased persons for the purposo of scientific
study under this article, shall furnish the same to students of medicine and
surgery who may be under their instruction.
[R. C. 1905, § 2079; 1905,

—

;

ch. 134, § 1.]

Any physician or surgeon who is a licentiate
§ 2810. Bonds to be given.
of the state board of medical examiners, or any medical college or school,
public or private, before receiving any dead body or bodies, shall give to the
proper authorities, surrendering the same to him or them, a sufficient bond
that said bodies shall be used only for the promotion of medical science
within this state; and whoever shall use such dead body or bodies for any
other purpose, or shall remove the same beyond the limits of this state, and
whoever shall buy or sell any such bodies or body, or shall traffic in the same
shall be deemed guilty of a misdemeanor, and shall, upon conviction thereof,
be fined in the sum of one hundred dollars, and any officer refusing to deliver
the remains or body of any deceased person, when demanded under the provisions of this article, shall be guilty of a misdemeanor, and shall pay a fine
[R. C. 1905, § 2080 1905, ch. 134, § 2.]
of not less than fifty dollars.
§ 2811. Bodies to be buried or burned, when. Penalty for neglect. It shall
be the duty of preceptors, professors and teachers, and all officers of medical
colleges and schools, public or private, and all others who shall receive any
dead body or bodies in pursuance of the provisions of this article, decently
to bury in some public cemetery, or to cremate the same in a furnace properly
constructed for that purpose, the remains of all bodies after they shall have
answered the purposes aforesaid, and for any neglect or violations of the
provisions of this article the party or parties so neglecting shall be guilty of
a misdemeanor, and on conviction shall pay a penalty of one hundred dollars.
;

[R. C. 1905, § 2081

;

1905, ch. 134,

Article

31.

§ 3.]

— TCospitalb

Prohibited.

No hospital for the treatment
§ 2812. Permission to establish required.
of disease for pay shall be hereafter established in "any residence block of any
city in the state of North Dakota without first filing with the city auditor the
[1907, ch. 134.]
written consent of the resident freeholders of such block.
Articlk 32.— Bounty for Trek Planting.

Any person who shall hereafter plant,
§ 2813. Bounty for tree planting.
cultivate and keep in a growing, thrifty condition, one acre and not more than
ten acres of prairie land with any kind of forest trees, and shall plant or have
planted said trees not more than eight feet apart each way, shall be entitled
082
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to three dollars for each acre so planted and cultivated, to be paid out of the
general fund of the county wherein said trees are so planted, but such bounty
shall not be so paid unless such grove be maintained upon a tract of not less
than eighty acres and shall have at least four hundred living trees on each
acre so maintained and kept in growing condition, and in no case shall any
bounty be paid in exeess ot the amount of the real estate taxes levied against
persons applying for said bounty, and in no case shall any bounty be paid in

excess of the amount of the taxes.

[1907, ch. 41; R. C.*1905, § 2082: 1905,

eh. 187, § 1.]

Limit of bounty.
Every person planting such
§ 2814. Along highways.
forest tree or trees suitable for hedge in rows as boundary lines along the
public highways or on any other portion of his premises, which rows shall
contain not less than two living trees to each rod and who shall in other
respects comply with the provisions of this article shall annually receive
a bounty at the rate of two dollars for every eighty rods of each row in length
provided, however, that no bounty shall he paid or deduction allowed under
the provisions of this article for a longer period than five years upon any one
[K. C. 1905, § 2083; 1905, eh. 187, § 2.]
tract or row of trees.
Any person wishing to secure the benefits of
§ 2815. Proof of planting.
this article shall, during the month of June, next alter expiration of one year
after planting such grove, row or rows of trees, and annually thereafter, file
with the county auditor or clerk of the county in which the same is located,
a correct plat of the land, describing the section or fraction thereof on which
said grove, row or rows have been planted or cultivated, and shall make due
proof under oath of such planting and cultivation as well as of title to the
land; setting forth the facts in relation to the growth and cultivation of the
grove, row or rows of trees for which such bounty is demanded; provided, this
article shill not apply to any railroad company for planting trees within two
hundred feet of its track for the purpose of making a snow fence, nor to any
trees planted upon land held and acquired under the timber culture laws of
the United States.
(1911, ch. 308; R. C. 1905, § 2084; 1905, ch. 1S7, § 3.]'
It is hereby made the duty
§ 2816. Examination and report by assessor.
of the assessor of every town or county at the time of making his assessment,
to ascertain whether or not trees have been planted by any land owners in
his town or county and for which compensation is claimed under this article,
and in case trees have been planted and such compensation is claimed the
assessor shall personally examine the grove or line of trees and make report
to the extent and conditions thereof according to the prescribed form, the
same to be returned to the eountv auditor with the other returns and assessment
[R. C. 1905, § 2085 ; 1905, ch. 187, § 4.]
book.

Article 33.— Noxious Weeds.
Sou nlro as to noxious weeds, sections 623-C31, 2002. 2003, 2820-2822.

Each person shall destroy
§ 2817. Noxious weeds, manner of destroying.
upon all lands which he shall own or occupy, all weeds of the kind known
as Canada thistle, cocklcbur, mustard, wild oats, French weed and Russian
cactus, at such time and in such manner as shall effectually prevent their
bearing seed.
And it shall be a misdemeanor for such person or persons
to deposit or cause to be deposited in the highway or in or along the banks
of any natural water course any of the noxious weeds above described. And
such misdemeanor shall be punishable by a fine of not to exceed fifty dollars
nor less than ten dollars. The time and manner of destroying such weeds
shall be prescribed by the board of county commissioners, and the same shall
be published at least two weeks in some newspaper in the county, not less
than two weeks before the time so prescribed; and if there is no newspaper
published in the county, then written notice of the same shall be posted, the
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same as election notices are posted,
§

in lieu of such publications.
[R. C. 1900,
1897, ch. 103 R. C. 1899, § 1683.
Land owner is not liable for damages for failure to destroy noxious weeds until after
county commissioners have prescribed time and manner of destruction. Langer v. Goode,

2086

;

;

21 N. D. 462, 131 X. W. 258, Ann. Cas. 1913D, 429, 1 N. C. C. A. 772.
Liability for permitting spread of weeds to adjoining property. 52 L.R.A. 293.
Measure of damages for allowing land to become infested with weeds. 12 L.RJMN.8.)
88.

It shall be the duty of the board of
§ 2818. Decision to be published.
couuty commissioners, at its regular meeting in April of each year, to determine the time and manner of destroying such noxious weeds, and to cause its
determination to be published as provided for in the last section.
It shall
also cause to be mailed to the chairman of each board of township supervisors
and to each overseer of highways and road supervisor in the county, a copy
oF its proceedings.
[R. C. 1905, § 2087; 1891, ch. 91, § 2; R. C. 1899, § 1684.]
Obtain judgment. Whenever
§ 2819. Road supervisors to destroy weeds.
any individual, firm or corporation owning or occupying any lands within
this state shall neglect or refuse to comply with the provisions of this article
tor more than ten days after the time prescribed by said board of county
commissioners, then it shall be the duty of the overseer or road supervisor,
as the case may be, to proceed forthwith to destroy the same in the manner
provided for said destruction by the board of county commissioners; it shall
also be the duty of such overseers or road supervisors to destroy all such
noxious weeds that may grow on the highways and railroad right of ways
and school sections and timber culture claims of his road district, and for so
doing such overseers or road supervisors shall receive such compensation,
payable out of the township treasury or county treasury, as the township
board of supervisors or board of county commissioners, upon presentation of
his account therefor, verified by oath and specifying by separate items the
charges on each piece of land, shall deem reasonable; and the respective
accounts, so far as correct, shall be allowed and paid by the township board
or board of county commissioners, and upon being so allowed the board of
supervisors or board of county commissioners shall take proper proceedings
in the district court of the county in which said land is situated to obtain a
judgment against the owner of each of said tracts of land for the amount
expended on said lands under this article for the destruction of noxious weeds
thereon, to pay the expenses of said destruction and all costs that have since
accrued under this article and in obtaining judgment therefor, which judgment shall be declared a first lien on said land, to be enforced either by sale
[R. C. 1905,
or as taxes on the lands are collected, at the option of the court.
§ 2088; 1895, ch. 83, § 1 R. C. 1899, § 1685.]
;

Landowner is not liable for damages for failure to destroy noxious weeds until after
Goode,
county coram iasioncrs have prescribed time and manner of destruction. Langer
21 X. 1). 402. 131 X. \V.
Ann. Cas. 1913D, 429, 1 N. C. C. A. 772.

Whenever any overseer of highways or road supervisor
§ 2820. Penalty.
shall neglect or refuse to comply with the provisions of this article after having
received notice as provided for herein, he shall be subject to a fine of fifty
dollars, and it is the duty of the state's attorney to enforce the provisions of
this article.
[R. C. 1905, § 2089; 1891, ch. 91, § 4; R. C. 1899, § 1686.]
i'enalties can onlv be recovered in civil actions by the party for whose benefit recovery
can be had. State v. Messner, 9 N. D. 186, 82 K. W. 737.
An action for penalty can onlv be maintained in the name of the party beneficially
Xot maintainable in name of state. State v. Messner, 9 N. D. i8«, 82 N. Vt.
Interested.
737.

Article 34.— Prevention op Spread op Noxious Weeds.
Fee also as to noxious weeds, sections 823-631, 2002, 2003, 2817-2820.

§ 2821. Care to be exercised in threshing operations. Any owner or operator
of a threshing machine, and any owner or teamster employed in hauling grain,
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upon completing any threshing engage
ment, and before leaving the premises on which said work is done to go to
the farm of another, take all reasonable care to prevent the conveying and
carrying away and scattering of any noxious weeds, which may have accumulated in or on said machine or conveyance used in the said operation of
either threshed or unthreshed, shall

threshing.
[1911, ch. 195, § 1.]
For the pur§ 2822. Duty to clean threshing separator and conveyances.
pose of securing diligence and care in preventing the spread of noxious
weeds, it shall be the duty of, and every owner or operator of a machine used
for separating grain from straw shall, before leaving the premises of a person
or persons and going to that of another or others, clean said machine from
foul seed by operating it until all grain and seed is out of it, and in addition thereto, the surface thereof shall be thoroughly swept.
Also all conveyances used for hauling grain, either threshed or unthreshed, shall likewise be cleaned by brushing or sweeping before leaving the field where said
work is done and going to that of another. Provided, that this shall not
affect the hauling and handling of the necessary straw to be used for the
operation of the engine. Provided, further, that a printed copy of this law
shall be kept posted on every threshing separator operating in the state of
North Dakota during threshing seasons. [1911, eh. 195, § 2.]
Any person convicted of carrying foul seed from the
§ 2823. Penalty.
premises of one person to that of another by reason of failure to comply with
the requirements of sections 2821 and 2822 shall be guilty of a misdemeanor,
and upon conviction thereof shall be fined in a sum not less than ten dollars
($10) nor more than fifty dollars ($50), or by imprisonment in the county
jail for not less than three (3) nor more than ten (10) days or both.
[1911,
ch. 195, § 3.]

Article 35.— Inspection and Regulation op Nurseries.
§ 2824. Inspection of nurseries and nursery stock authorised. The director
of the North Dakota experiment station is hereby authorized to inspect
through his agent any nursery or any fruit or garden plantation or any unplaced nursery stock in this state that he has reason to suspect is infested
with any injurious or fungous disease and for this purpose his agent shall
have free access to the premises where the duties of carrying out this act
shall call him, and any person attempting to hinder such inspection by misrepresentation or otherwise shall be liable to the payment of a penalty as
hereinafter provided.
[1911, ch. 196, § 1.]
Power of state to rcjjulate nursery luisincss. 15 L.R.A. (N.S.) 138.
§ 2825. Duties of agent. Notice. In case the agent of the said director

shall find on any nursery premises injurious insects or fungous diseases, he
shall notify the owner in writing to that effect and prescribe the treatment
in his judgment necessary to destroy the insects or fungus.
Any one shipping out stock after receiving said notice or failing to comply with the
requirements of the said agent shall be subject to the payment of a penalty
as hereinafter provided.
[1911, ch. 196, § 2.]
Whenever any trees, shrubs,
§ 2826. Shipment of stock to be labeled.
plants or vines are shipped into this state from any outside point, there shall
be plainly labeled or fixed on the outside of the package a certificate showing that the contents have been inspected by duly appointed state or government officer and that they are free from injurious insects and fungous
diseases, any package not so labeled shall be promptly reported to the said

director by the railways or express company or other persons carrying the
same with a statement of the source whence such articles came and the party
to whom they are addressed. Any person or company who shall receive or
offer for sale any plants, trees or shrubs not labeled as* provided in this section shall be subjected to payment of a penalty as hereinafter provided.
[1911, ch. 196, § 3.]
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may demand

list of persons to whom infected stock sold.
Any person growing or offering for sale in this state any nursery stock found
to be infected with injurious insects or fungous diseases shall upon demand
of said director furnish a list of all persons as far as to him known, to whom
he has sold or delivered any such stock, together with the post office address

of each of such persons, so far as to him known. Such information shall be
preserved and be for the sole use of said director and his agent in carrying
out the provisions of this article. Any person violating the provisions of this
section shall be liable to a payment of a penalty as hereinafter provided.
[1911, ch. 196, § 4.]
§ 2828. Certificate of inspection.
obtained. Pee. The said director
shall cause to be issued to the owner of any nursery in this state after the
nursery stock therein has been properly inspected and found to be apparently
free from injurious insects and fungous disease, an official certificate to that
«* fleet, good for
a period not to exceed one year. Any such owner may apply
to said director for inspection of his premises for the purpose of securing
such certificate and the said director shall cause such inspection to be made
within three months after receiving the application. Any person requesting
inspection after September fifteenth shall pay a fee of five dollars ($5) for
«>ftch ten acres of land that is wholly or in part devoted to growing nursery
stock for selling purposes.
[1911, ch. 196. § 5.]
§ 2829. Shipment of stock must have shipping-tag certificate. No person
or corporation shall deliver or ship out from his nursery or place of business
for delivery within North Dakota, nursery stock of any kind which does not

How

have attached to the package in which it is contained the authorized shippingtag certificate with the facsimile signature of the agent. [1911, ch. 196, § 6.]
§ 2830. License. Who must have bond. Every individual, firm or corporation who employs agents or traveling salesmen, or who solicits for the sale
of nursery stock in this state, shall before being authorized to do business
obtain a license from the said director, upon the payment of a sum of ten
dollars ($10) and upon filing with the said director a certificate of inspection
of the nursery in which the stock was grown and a five hundred dollar
($500) bond conditioned that the principal will faithfully obey the provisions of this article, and said license shall entitle the individual, firm or corporation obtaining the same to do business in this state during the next
twelve months following the issuance thereof and upon complying with all
the provisions of this article.
[1911. ch. 196, § 7.]
Discrimination against nonresidents bv statute or ordinance imposing license tax on
for nursery stock.
40 L.R.A. (N.S~) 21)0.

agonU

§ 2831. Certified statement of sale. Every person, firm or corporation who
shall by himself, his agent or salesman sell, grow, handle or deliver in this
state any nursery slock which is sold, offered or exposed for sale for planting, shall give at the time of the sale or delivery of the same to the purchaser a certified and true statement of such sale, such certificate may be upon
a tag attached to shipment or mailed to the purchaser with bill of lading,
giving the correct English name or names of each variety sold so far as
possible, or in lieu thereof the name by which such stock is known to the
nursery trade.
[1911, ch. 196, § 8.]
§ 2832. Penalty for violation of article. Any person or persons, corporation, transportation companies or company violating any of the provisions
of this article shall be deemed guilty of a misdemeanor and upon conviction
be fined in the sum of not less than twenty dollars ($20) nor more than two
hundred dollars ($200). [1911, ch. 196, § 9.]
§ 2833. Compensation and expenses of agent. The agent authorized by
said director shall be granted a compensation not to exceed five dollars ($5)
per day and actual traveling expenses and for such purpose there is hereby
assigned such portion of the license fees received as is required for carrying
out the provisions of this article. [1911, ch. 196, § 10.)
686

Digitized by

Google

POLITICAL CODE.

Police of the State.

§§ 2834-2839

2834. Report furnished to governor.
Printed, when and where.
Said
director shall furnish a report to the governor of all transactions carried out
article
under this
together with an account of all moneys received or expended, such report to be printed in the director's report for each biennial
period.
[1911, ch. 196, § 11.]
As to time and contents of report* to the governor, see sections 95, 97, 98, 633.

AimcLE 36.— Manufacture and Sale op Dairy Products.
The foregoing is the title of article 26 of the Political Code of 190^. as also of the corresponding article in tlie Revised Codes of 1S99 and of Laws 1907, ch. 90. The latter
chapter is expressly repealed by Laws 1909. ch. 92. g 29. which is entitled "dairy department of department of agriculture and labor," but manifestly covers the same ground as
the Revised Codes articles and the Laws 1907 chapter above cited. The chapter in Laws
1909 with specific amendments thereto constitutes the following, sections 2SH.V-2S«2.

There is hereby created a bureau of
§ 2835. Dairy department created.
the department of agriculture and labor to be known as the dairy department, which is hereby created for the purpose of promoting, improving and
regulating the dairy products of the state and to establish and enforce
proper rules and regulations pertaining thereto.
[1909, ch. 92, § 1; 1907,
eh. 90, § 1; R. C. 1905, § 2090; 1899, ch. 72, § 1 R. C. 1899, § 1687; 1905,
;

eh. 95, § 1.)
§ 2836. Deputy commissioners.

The commissioner of agriculture and labor

hereby authorized and directed to appoint a deputy in his department who
known as the dairy commissioner, and shall be the official head of
the dairy department. He shall have a practical knowledge and experience
in the manufacture of dairy products. There shall also be appointed by the
commissioner of agriculture and labor two assistant dairy commissioners,
who shall possess the same qualifications as the dairy commissioner. Said
dairy commissioner and assistant dairy commissioners shall hold their office
during the term of the commissioner of agriculture and labor, who shall
appoint them, subject to removal for im-fliciencv, neglect or violation of duty.
is

shall be

[1911, ch. 4, § 1; 1909, ch. 92, §.2: 1907, ch. 90, § 1 R. C. 1905, § 2090; ISM,
ch. 72, § 1; R. C. 1899, § 1G87; 1905. ch. 95, § 1.]
The dairy commissioner shall receive the same sal§ 2837. Compensation.
ary as is paid to the assistant or chief deputy in other departments of the
state government; and the assistant dairy commissioners shall be paid a salary
of fifteen hundred dollars per annum, such salary to be paid on vouchers
;

approved by the commissioner of agriculture and labor in the same manner
as the salaries of the employes of other departments of the state government
arc paid.
[1911, ch. 4, § 2; 1909. ch. 92, § 3 1907, ch. 90, 51 R. C. 1905,
§ 2090; 1899, ch. 72, § 1 R. C. 1899, § 1687; 1905, ch. 95, § 1."]
»See appropriation for salary of dairy commissioner in section C53e, and see in connec;

;

;

tion therewith, section 653b.

§ 2838. Expenses of commissioners paid. In addition to the compensation
in this article provided, the said dairy commissioner and assistant dairy
commissioners shall be paid all actual and necessary expenses incurred in
the performance of their duties, to be paid as the expenses of other departments are paid. [1911, ch. 4, § 3; 1909. ch. 92, § 4 1907. eh. 90, § 1 R. C.
1905, § 2090: 1899, ch. 72, § 1;*R. C. 1899. § 1f>87; 1905, ch. 95. § 1]
§ 2839. Duties. It shall be the duty of said dairy commissioner to carry
into effect the provisions of this article and all other acts which may be in
force or be hereafter enacted relating to dairies and dairy prodiie's and he
is hereby authorized and empowered to promulgate and enforce ±v>\ rules
and regulations as may be deemed proper and necessary to carry in'o effect
the provisions of this article and to amend, alter or abolish such nidations
from time to time as changed conditions or experience shall bow to be to 'he
best interest of the dairying interests of the state, and relating to the production, manufacture and sale of dairy products, their imitations and sub:

;

;

r
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or have inspected every creamery and cream
renovating or " process butter " factory in the
state at least once a year; to assist the butter makers, cheese makers and
managers of such factories and stations and the patrons of the same, in order
to improve the quality of the dairy products sold to or manufactured in
said factories and to co-operate with and instruct the dairymen in testing
their dairy herds both individually and collectively.
[1909, ch. 92, § 5; 1907,
ch. 92, § 1; R. C. 1905, § 2090; 1899, ch. 72, § 1; R. C. 1899, § 1687; 1905,

He

stitutes.
shall inspect
station, cheese factory and

ch. 95, § 1.]

The said dairy commissioner under the super§ 2840. Publish bulletins.
vision of the commissioner of agriculture and labor is hereby authorized,
it is made his duty from time to time as deemed necessary to publish and
distribute bulletins containing the rules and regulations of the dairy commissioner and such other useful information as he shall deem to the advantage
of the dairy interests of the state. The expenses for such publications shall
be audited and paid for as other public printing.
[1909, ch. 92, § 6; 1907,
ch. 90, $ 2; R. C. 1905, § 2091; 1899, ch. 72, § 2; R. C. 1899, § 1688; 1905,
and

el».

95, § 2.]

In addition to the powers and
§ 2841. Additional powers and duties.
duties in this article enumerated, the said dairy commissioner and such
persons as shall be duly authorized for the purpose, shall have access, ingress
and egress to all places of business, factories, farms, buildings, carriages, cars,
vessels and cans used in the sale of any dairy product, or any imitation
thereof.
They shall also have power and authority to open any package,
can or vessel containing such article which may be manufactured, sold or
exposed for sale in violation of the provisions of this article, and may inspect
the contents therein, and may take samples therefrom for analysis.
They
shall also have authority to prevent the sale or manufacture into any food
product cream that is filthy or putrid, or milk that has been drawn from
cows diseased or fed on unwholesome food, and to prohibit the shipment of
the same from any railway station within the state. All clerks, bookkeepers,
express agents, railroad officials, employes 6r common carriers shall render
to them every assistance in their power, when so requested, in tracing, finding or discovering the presence of any prohibited article named in this article.
The dairy commissioners and such persons as shall be duly authorized for the
purpose, shall have free access to any barn or stable where any cow is kept
or milked, or to any factory, building, dairy premises or creamery where
any dairy products are bought, manufactured, handled or stored when the
milk or cream from such cow or product is to be sold or shipped at or to
any cream station, creamery, cheese factory, ice cream factory or other
factory and may enforce such measures as are necessary to secure perfect
cleanliness in and around the same, and of anv utensils used therein.
[1909.
ch. 92, § 7; 1907, ch. HO. § 3; R. C. 1905, § 2092; 1899, ch. 72, § 3; R. C. 1899.
1689:
1905.
ch.
95, § 3.)
§
§ 2842. Penalty for obstructing commissioner. Whosoever shall refuse to
allow the inspection herein provided for, or shall in any way hinder or
obstruct the proper officers performing their duties hereunder shall be subject on conviction to a fine not exceeding one hundred dollars, or by
imprisonment in the county jail not exceeding thirty days, and it shall not
be necessary to have the indorsement of the state's attorney to a complaint
made for violation of the provisions of this article, but when the justice of
the peace or other court before whom complaint is made shall be satisfied of
the truthfulness of such complaint, he shall issue a warrant thereon.
[1909,
ch. 92, § 8; 1907, ch. 90, § 4.]
§ 2843. Cream station denned. For the purpose of this article a " cream
station " shall be any place where an individual, firm or corporation receives
milk or cream from more than one herd that is weighed, tested or purchased
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i

to be manufactured into butter, cheese or ice
cream by some other individual, firm or corporation, or in some separate
building or locality than that in which such milk or cream is weighed, tested
or purchased provided, however, that it is not intended by this article to

when such milk or cream

is

;

include weighing on public scales by producers before shipment by them[1909, ch. 92, § 9.]
§ 2844. License. Every person, firm or corporation owning or operating a
creamery, cheese factory, renovating or process butter factory, or cream
station in this state, shall be required before beginning business, or within
thirty days thereafter, to obtain from the dairy commissioner a license for
each and every creamery, cheese factory, renovating or process butter factory
or cream station owned or operated by said person, firm or corporation, which
shall be good for one year. The fee for such license shall be ten dollars, and
no license shall be transferable. Each license shall record the name of the
person, linn or corporation owning or operating the creamery, cheese factory,
renovating or process butter factory, or cream station license, its place of
business, the location thereof, the name of the manager thereof, and the
number of the same. Each license so issued shall constitute a license to the
manager or agent of the place of business named therein. [1911, ch. 4, § 4;
1909, ch. 92, § 10; 1907, ch. 90, § 5; B. C. 1905, § 2093; 1899, ch. 72, § 8;
R. C. 1899, § 1694; 1905, ch. 95, § 4.]
selves.

Requiring license for mU- oi milk.
L.R.A.(N.S.) 930; 27 L.R.A.<X.S.) 1151.
1
§ 2845. Authority required to do business. No corporation or association
do or transact any business in this state pertaining to the dairy interests
of the state as described in this article without having first been authorized
so to do under the laws of this state, and no foreign corporation shall purchase any cream in this state for shipment out of the state except through
authorized agents at established and licensed cream stations, and subject to
such rules and regulations as shall be prescribed by the dairy commissioner
for the regulation and conduct of cream stations. No person shall act as the
agent or purchaser of cream for any foreign corporation who is not a resident
of this state and licensed so to do, and any person acting as such agent who
fails to comply with the provisions of this article and the rules and regulations established thereunder shall on conviction be punished as for a misde-

shall

meanor.

[1909, ch. 92, § 11.]

§ 2846. Annual report of cream station. Price discrimination forbidden.
The agent or person in charge of any cream station at which cream is pur-

chased for shipment out of the state shall on July first of each year or within
thirty days thereafter report to the dairy commissioner: The name, location
and business of his employer; amount of capital stock invested in business;
property or assets; liabilities and such other information pertaining to the
business and conduct of the cream station of which such agent has charge,
as shall be requested in writing by the dairy commissioner. It is hereby
declared to be unlawful for any person, firm, corporation or agent to discriminate in the price paid for cream at any cream station in the state by
paying a higher price for cream purchased at any station above the price
paid at any other station in the state, conditions of cream and rates of
transportation being equalized; the questions of conditions of cream, and
difference in rates of transportation from different points of shipment to be

same as any question of fact in a civil action. Any person,
firm, corporation or agent found guilty of a violation of the provisions of
this section shall be deemed guilty of a misdemeanor and punished accordingly.
[1909, ch. 92, § 12.]
The dairy commissioner shall make
§ 2847. Report of commissioners.
report to the commissioner of agriculture and labor, as directed by such comestablished the

missioner, and the annual reports of the commissioner of agriculture and
labor shall contain a detailed report of the work and proceedings, together
44
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with an account of expenses and disbursements of said assistant dairy commissioners, in regard to the production, manufacture and sale of dairy
products, and such suggestions as he may regard of public importance connected therewith. [1909, ch. 92, § 13 1907, ch. 90, § 2; R. C. 1905, § 2091
1899, ch. 72, § 2; R. C. 1899, § 1688; 1905, ch. 95, § 2.]
§ 2848. Authority of assistants. The assistant daily commissioners shall
perform such duties as may be directed by the dairy commissioner, or the
commissioner of agriculture and labor; and when acting as such, the assistant
dairy commissioners shall be invested with the same authority as is by this
act conferred upon the dairy commissioner.
[1911, ch. 4, § 5; 1909, ch. 92,
;

§ 14.]

§ 2849. Stencil or brand required. Report to commissioner. Every creamcombined creamery and cheese factory or renovating oi
" process butter " factory shall procure a stencil or brand bearing a suitable
device and words which shall clearly designate the quality of the product
manufactured and the number and location of the factory, and it may L-ontabj
a special or private brand or name of said factory every brand shall be used
upon the outside of the cheese and also upon the package containing the
same, but in the case of butter on the package only and shall on the first day
of July, or within thirty days thereafter, of each year, report to the dairy
commissioner the name, location and number of each factory using the same
brand, and the name or names of the persons at each factory authorized to
use the same, together with a copy of each stencil or brand, and the dairy
commissioner shall keep a book in which shall be registered the same. [1909.

cry, cheese factory,

;

;

ch. 92, § 15; 1907, ch. 90, § 6; R. C. 1905, § 2094; 1899, ch. 72, § 7; R. C.
1899, § 1693; 1905, ch. 95, § 5.]
Validity of police regulation requiring labeling of food.
(X.S.) K73.

1

L.R.A.(N.S.) 184; 40 L.R.A.

The said dairy commissioner shall provide
§ 2850. Blanks for report.
blanks which shall be furnished to all proprietors or managers of creameries,
cheese factories and renovating or " process butter " factories and cream
stations, which shall be licensed under the provisions of this article, for the
purpose of making a report of the amount of milk and dairy goods handled,
and all owners or managers of such creameries, cheese factories and renovating or " process butter " factories, and cream stations shall send to the
dairy commissioner, not later than the last day of each month, a full and
accurate report of the amount of business done during the preceding month
as designated under the different headings of such printed blanks.
[1909,
ch. 92, § 16; 1907, ch. 90, § 7; R. C. 1905, § 2095; 1899, ch. 72, § 5; R. C.
1899, § 1691 1905, ch. 90, § 6.]
§ 2851. Penalty for selling impure, adulterated or skimmed milk. If any
person shall sell or expose for sale or exchange or deliver or bring to another
for domestic or potable use, to be converted into any product of human food,
any unclean, impure, unhealthy, adulterated, unwholesome or skimmed milk
(except pure skimmilk to skim cheese factories), or milk from which has been
held back what is commonly known as strippings, or milk taken from an
animal having disease, sickness, ulcers, abscess or running sores or which has
been taken from animals within fifteen days before or five days after parturition; or if any person shall purchase to be converted into any product
of human food, any unclean, unhealthy, adulterated or unwholesome milk or
cream, or shall manufacture any such milk or cream into any product of
human food or if any person, having cows for the purpose of producing
milk and cream for sale, shall stable them in an unhealthy place, or in a
crowded manner, or shall knowingly feed them food which produces impure
unwholesome milk, or shall feed them on any substance in a state of
putrefaction or rottenness, or of an unhealthy nature, shall be guilty of a
misdemeanor, and upon conviction thereof shall be punished as provided by
;

;
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law. [1909, ch. 92, § 17; 1907, eh. 90, § 8; R. C. 1905, § 2096; 1899, ch. 72,
§ 10; R. C. 1899, § 1696; 1905, ch. 95, § 7.]
Police power to prohibit adulteration or addition of other substance to milk. 1 L.R.A.
(NjS.) 928.

Police regulations aa to food for milch cows. 1 L.R.A.(N\S.) 932.
Validity and construction of regulations as to infected milch cattle.

43 L.R.A.(N.S.)

1072.

§ 2852. Adulteration defined. For the purpose of this article, the addition
of water or any so-called preservative or anything to whole milk or skimmed
milk or partially skimmed milk or cream, is hereby declared an adulteration
and milk or cream which is obtained from animals fed on any substance of an
unhealthy nature is hereby declared impure and unwholesome and milk
which has been proved by any reliable method of test or analysis to contain
less than twelve per cent of milk solids to the hundred pounds of milk, or
less than three pounds of butter fat to the hundred pounds of milk, shall be
regarded as skimmed or partially skimmed milk and every article not containing fifteen per cent or more of butter fat shall not be regarded as cream.
[1909, ch. 92, § 18; 1907, ch. 90, § 9; R. C. 1905, § 2097; 1899, ch. 72, § 11;
R. C. 1899, § 1697; 1905, ch. 95, § 8.]
;

Particular test or analysis of milk prescribed by police regulations. 1 L.R.A.(N.S.)
926.
Police regulations prescribing standard of quality of milk.
1 L.R.A.(Nf».) 918.

§ 2853. Standard milk and cream measures and tests. The state standard
milk measure, or pipette, shall have a capacity of seventeen and six-tenths
cubic centimeters, and the standard test tubes or bottles for milk shall have
a capacity of two cubic centimeters of mercury at a temperature of sixty
degrees Fahrenheit between " zero " and ten on the graduated scale on the
neck thereof. Cream shall be tested by weight and the standard unit for
testing shall be eighteen grams, and the standard test tubes of bottles shall
have a capacity for ten cubic centimeters of mercury at a temperature of
sixty degrees Fahrenheit, between " zero " and fifty on the graduated scale
on the neek thereof, and it is hereby made a misdemeanor to use any other
means of determining the amount of butter fat in milk or cream than the Babeoek test, or to use any other size of milk measure, weight, test tubes or bottles,
except those described herein, where milk or cream is purchased or furnished
to cheese factories, and the value of said milk or cream is determined by the
per cent of butter fat contained in the same. Any manufacturer, merchant,
dealer or agent in this state who shall offer for sale or sell a milk pipette or
measure, test tube or bottle which is not correctly marked or graduated as
herein provided, shall be guilty of a misdemeanor, and upon conviction
thereof, shall be punished as provided by law.
[1909, ch. 92, § 19; 1907,
ch. 90, § 10; R. C. 1905, § 2098; 1905, ch. 95, § 9.]
Right to prohibit sale of milk except in bottles. 33 L.R.A.(N.S.) 401.
§ 2854. False reading unlawful. It shall be unlawful for the owner, manager, agent or employe of any creamery or cheese factory to manipulate,
under-read or over-read the Babcock test, or any other contrivance used for
determining the quality or value of milk. [1909, ch. 92, § 20; 1907, ch. 90,
§ 11: R. C. 1905, § 2099; 1905, ch. 95, § 10.]
§ 2855. Sale of adulterated products prohibited. Oleomargarine excepted.
No person by himself or his agents or servants shall render or manufacture,
sell, offer for sale for the future delivery of, have in his possession, keep in
pierage, distribute, deliver, transfer or convey with intent to sell within this
state any article, product or compound made wholly or partly out of any
fat, oil or oleaginous substance or compound thereof, not produced from
adxilteratcd milk or cream from the same, which shall be an imitation of
yellow butter produced from pure unadulterated milk or cream of the same
provided, that nothing in this article shall be construed to prohibit the manufacture or sale of oleomargarine in a separate and distinct form, and in such
a manner as will advise the consumer of its real character, free from coloration
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or ingredient that causes it to look like butter.
[1909, ch. 92, § 21 ; 1907, ch.
90, § 12; R. C. 1905, § 2100; 1899, ch. 72, § 12; R. C. 1899, § 1698; 1905, ch.
95, § 11.]

Use of coloring matter in oleomargarine as adulteration. 25 L.R.A.(NJ3.) 1234.
Applicability of oleomargarine statutes where resemblance to butter results from choice
of ingredients, and not from the introduction of foreign coloring matter.
14 L.R,A.(N.S.)
1062.
Constitutionality of discrimination in statutory regulations concerning food. 34 L.R.A.
(N.S.) C51.

§ 2856. Oleomargarine, butterine, etc., how marked. No person by himself
or his agents or servants shall sell or expose for sale oleomargarine, butterine
or any substance made in imitation or semblance of pure butter, in tubs,
firkins or other original packages not distinctly, legibly and durably branded
or marked in a conspicuous place with the word " oleomargarine " or " butterine " or " imitation butter," as the case may be, in letters not less than
one inch in length and one-half inch in width, or in retail packages not plainly
and conspicuously labeled with said words, " oleomargarine " or " butterine "
or " imitation butter," as the case may be. [1909, ch. 92, § 22; 1907, ch. 90;
§ 13 R. C. 1905, § 2101; 1899, ch. 73, § 13; R. C. 1899, § 1699; 1905, ch. 95,
* 12 'L

...

;

validity of police regulations as to branding or labeling oleomargarine.
(N.S.) 879.
Oleomargarine, power of the statcB to regulate and manufacture and sale
St Rep. C44; 85 Am. St. Rep. 400.

40 L.R.A.

of.

1

Am.

§ 2857. Renovated butter, how marked. No person by himself, or his agents
or servants, shall manufacture, sell, offer for sale or expose for sale butter that
is produced by taking original packing stock or other butter, or both, and
melting the same so that the butter fat can be drawn off, then mixing the said
butter fat with skimmed milk or milk and cream, or other milk prod net, and
rechurning the said mixture or that is produced by any similar process, and
is commonly known as boiled or process butter, unless the tub, firkin or other
original package in which the same may be put up, be distinctly, legibly and
durably branded, stamped or marked in a conspicuous place with the words
" renovated butter," in printed letters not less than one inch in length and
one-half inch in width; or be in prints, boxes or rolls not plainly and conspicuously labeled on the wrapper thereof with said words " renovated
butter," in printed letters not less than one-half inch in length and onequarter inch in width.
[1909, ch. 92, § 23; 1907, ch. 90, § 14; R. C. 1905,
§ 2102 1899, ch. 72, § 14; R. C. 1899. § 1700; 1905, ch. 95, § 13.)
;

;

Validity of police regulations as to branding articles of food.
L.R.A.(N.S.) 875.

1 L.R.A.(NJS.) 184; 40

§ 2858. Skimmed milk cheese, how marked. No person by himself or his
agents or servants shall sell or offer for sale any cheese manufactured from
skim milk, or from milk that is partially skimmed, without the same being
plainly branded, stamped, or marked on the side or top of both cheese and
package in a durable manner, in the English language, the words " skimmed
milk cheese," the letters of the words to be not less than one inch in height
and one-half inch in width. [1909, ch. 92, * 24; 1907, ch. 90, § 15; R. C. 1905,
$ 2103; 1899, ch. 72, § 16; R. C. 1899, § 1702; 1905, ch. 95, § 14.]
Validity of police regulations as to branding articles of food. 1 L.RJL(N.S.)
40
L.R.A.(X£.) 875.

No [anyl person [who] by himself
§ 2859. Filled cheese, how marked.
or his agents or servants shall sell or offer for sale or make, manufacture out
of any oleaginous substance or substances or any compound of the same or
any other compound than that produced from unadulterated milk, or any
article to take the place of cheese produced from pure milk, or any article
termed " filled cheese." shall stamp each package of the same on the top
and side with lampblack and oil the words " filled cheese," or words that
shall designate the exact character and quality of the product, in printed
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letters at least one inch long and one-half inch wide.*
[1909, ch. 92, § 25
1907, ch. 90, § 16; R. C. 1905, § 2104; 1899, ch. 72,
§ 16; R. C. 1899, § 1702;
1905, ch. 95, § 15.J
Validity of police regulations as to branding articles of food.
1 I*R.A.<N.S.) 184; 40
L.R.A.(NjS.) 875.

§ 2860. City council provide for inspection of milk and dairy herds. The
council of any city or incorporated town may by ordinance provide for the
inspection of milk and of dairies and dairy herds kept for the production of
riiilk withiu its limits, and issue licenses for the sale of milk within its limits,
and regulate the same, and may authorize and empower the board of health
to enforce all laws and ordinances relating to the production and sale of
milk and the inspection of dairies aud dairy herds producing milk for sale
within such city. [1909, ch. 92, § 26; 1907, ch. 90, § 17; R. C. 1905, § 2105;
1905, ch. 95, § 16.]
§ 2861. Violation constitutes misdemeanor. Penalty. Whoever violates any
of the provisions of this article, the punishment of which is not herein otherwise provided, shall be guilty of a misdemeanor, and upon conviction thereof
shall be punished for each offense by a fine of not less than fifteen dollars nor
more than one hundred dollars, or by imprisonment of not less than ten days
nor more than ninety days, or both. [1909, ch. 92, § 27: 1907, ch, 90, 6 18;
R. C. 1905, § 2106; 1905, ch. 95, § 17.]
There is hereby appropriated out of any money
§ 2862. Appropr.at on.
iu the state treasury not otherwise appropriated, the sum of five thousand
dollars annually, and in addition thereto such sura or sums as shall be collected for licenses, under the provisions hereof, for the purpose of carrying
into effect the provisions of this article. [1911, ch. 19 1909, ch. 92, § 28.]
Whoever
§ 2863. Guests apprised of use of oleomargarine, butterine, etc.
furnishes or causes to be furnished in any hotel, restaurant, boarding house
or at any lunch counter, oleomargarine or butterine to any guest or patron
of such hotel, restaurant, boarding house or lunch counter in the place or stead
of butter shall notify said guest or patron that the substance so furnished
is not butter, and any party so furnishing without such notice shall be punished by a fine of not less than five dollars nor more than ten dollars for each
and every offense. [R. C. 1905, § 2107; 1899, ch. 72, § 15; R. C. 1899, § 1701.]
'I'h is is R. C. 1903, S 2107.
Tt has not been expressly repealed nor has any apparent
sutatitute been enacted. It was not in the list of repealed sections in the title to Laws
1907, ch. 90, which chapter was expressly repealed in Laws 1909, ch. 92, 8 29.
;

Ignorance that article furnished as butter

is

oleomargarine as a defense.

32 L.R.A.

(Ni5.) 746.

Abticlb 37.— Destruction of Grasshoppers.

The board of county commis§ 2864. Duty of county commissioners.
sioners shall have power, and it shall be their duty to order the plowing of
land and such other means as they deem expedient wherever and whenever
they deem it necessary to cause the destruction of grasshoppers and Rocky
Mountain locusts and grasshopper and Rocky Mountain locusts' eggs, and said
plowing and other means shall be done at the time and in the manner directed
by said board of county commissioners by the owner or incumbrancer, if any,
of said land immediately after receiving notice thereof from said board of
county commissioners. [R. C. 1905, § 2108; 1899, ch. 95, § 1; R. C. 1899,
§ 1704.]
§ 2865. Notice, how and when served. Where the owner of the land on
which said board shall have decided plowing must be done for the purposes
herein specified, cannot with reasonable diligence be served with notice within
the state, it shall be sufficient to serve the said notice by publication thereof
[R. C.
for two successive issues in the official newspaper nearest said tract.
1905. § 2109; 1899. ch. 95, § 2; R. C. 1899, § 1705.]
any,
incumbrancer,
if
§ 2866. Must plow in five days. If the owner or
shall fail to plow said tract or tracts as ordered and directed by said board
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of county commissioners within five days after notice as herein provided,
then, in that event said board of county commissioners shall cause said tract
or tracts to be plowed, or so much thereof as may be by them deemed necessary,
and audit and pay for said work out of the general fund of said county,
upon warrant as in other cases made and provided. [R. C. 1905, § 2110;
1899, ch. 95, § 3; R. C. 1899, § 1706.]
§ 2867. Expense a lien upon land. Immediately after the said accounts
are audited and paid by said county commissioners it shall be the duty of
the county auditor to certify to the county treasurer the amount so expended
upon each piece and parcel of land, which certificate shall contain the name of
the record owner or incumbrancer of said tract, a true description of said land,
the amount paid by the county for plowing done thereon, and the county
treasurer shall thereupon enter said amount against said land as taxes are
entered against land, and the said amount shall constitute a lien upon said
land prior to all other incumbrances, and shall bear interest at the rate
of seven per cent per annum from date of entry by the county treasurer and
collection thereof may thereafter be made and enforced in the same manner
[R. C.
as delinquent taxes are enforced and collected against real property.
190.r). § 2111
1899, ch. 95, § 4; R. 0. 1899. § 1707.1
When the board of county com§ 2828. Payment out of general fund.
missioners shall deem the plowing of state land necessary for the purposes
herein specified they shall order the same done, and payment therefor may be
made out of the general fund of the county upon warrant as in other eases
provided provided, however, that no growing crops shall be destroyed under
the provisions of this article; provided, further, that where the board of
county commissioners shall deem it necessary to cause plowing upon government land held by resident claimants, or other means to cause the destruction
of grasshoppers and Rocky Mountain locusts, said claimant shall be liable to
the county in a civil action for all moneys necessarily expended in carrying
out the directions of the board of county commissioners for the purposes
herein specified. [R. C. 1905, § 2112; 1899, ch. 95, § 5; R. C. 1899, § 1708.]
;

;

Article

38.

— Extermination

of Gophers.

§ 2869. Extermination of gophers. When the county commissioners of any
county in this state, where there arc gophers, does not offer a bounty for the
destruction of the same, then the township supervisors of any township within
such county, upon a petition of ten resident land owners therein, are hereby
authorized and empowered to appoint some suitable person or persons, whose
duty it shall be to poison, kill and exterminate the gophers within such township, and any person so appointed is hereby empowered and directed to, between April first and July first, enter upon any farm, a railroad right of way,
grounds or premises where there are gophers and poison, kill and exterminate
the gophers thereon when the owner or occupant thereof shall neglect or
refuse to do so.
[1913, ch. 174, § 1.]
§ 2870. Notice, how served. It shall be the duty of the person so appointed
to give any one on whose premises are found gophers ten days' notice in
writing to poison, kill or exterminate the same and if upon the land or right of
way of any railroad company such notice may be served upon its agent at
the station nearest to such land or right of way; or if such land is unoccupied
and owned by a nonresident such notice shall be mailed to its owner's address,
or if address is unknown, posted upon the land or premises where such gophers
are to be exterminated, and if the work of exterminating same is not done
within such time the person so appointed by the township supervisors shall
proceed to poison, kill and exterminate the gophers on such land or premises,
provided, that any person authorized to exterminate gophers according to
the provisions of this article shall, when poison is laid out, use every pre;
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caution to prevent the destruction of domestic fowls or animals, and
birds, by such poison, and no person shall lay out poison in any
where there are stock, or within forty rods of any occupied dwelling
house, without the knowledge and consent of the owner or occupant

of

game

pasture
or farm

thereof.
[1913, ch. 174, § 2.]
2871.
Compensation,
statement
and voucher to be charged against land
§
as taxes, after due notice. Any person so appointed under the provisions of
this article shall receive as compensation the sum of two dollars and fifty
cents per day for ten hours' labor performed in poisoning and exterminating
gophers. He shall also be reimbursed for all poison and grain used in the
performance of such work. Such person shall make a sworn statement to the
township of the time put in and the poison and grain used on each tract of
land, provided, that the maximum charge against any parcel of land containing
twenty acres or more shall not be greater in any one year than at the rate of
ten dollars per one hundred and sixty acres, and the minimum charge shall
not be less than one dollar against any parcel of land, which amount shall be
paid by such township out of its general fund and charged as taxes against
each parcel of land on which the expenses were incurred. Provided, further,
that before the township supervisors shall charge such amounts to the taxes
of such person or corporation, the township supervisors shall give such person
or corporation at least twenty days' notice by mail, of the time when, and
the place at which such amount will be charged against them and such person
or corporation shall have the right to appear and show cause why such amount
shall not be charged against their taxes. Provided, further, that if such person
or corporation shall feol aggrieved by the decision of the township supervisors,
such person or corporation may appeal to the district court, and such appeal
shall be perfected and prosecuted in the same manner as appeal in justice
courts, and the county auditor shall enter such amounts upon the tax roll
of the county against the land on which such work has been done, and expenses incurred, except the expenses of exterminating gophers on state lands,
which shall be paid by the township; and the county treasurer of such county
shall collect such amounts the same as taxes, and place the same to the credit
of the respective townships from which collected.
[1913, ch. 174, § 3.]
§ 2872. County commissioners to appoint in unorganized townships. The
county commissioners of any county in this state not offering bounty on
gophers shall, upon a petition of ten resident land owners of any unorganized
township within such county, appoint suitable person or persons to destroy
and exterminate the gophers within such township, in the same manner as if
appointed by the township supervisors of any organized township according to
the provisions of the preceding sections of this article, and such person shall
proceed to poison, kill and exterminate the gophers according to the provisions of the preceding sections, and make sworn statements in like manner
to the county; and the expense so incurred shall be paid out of the general
fund of such county; and the county commissioners, before entering such
amounts as taxes against the land on which the expenses were incurred, shall
issue notices as provided for in the preceding section, which hearing shall
also be subject to appeal in like manner; such amounts shall be charged upon
the tax roll of the county against the land on which the expenses were incurred, and the county treasurer shall collect such amounts the same as taxes
and place the same in the general fund of the county. [1913, ch. 174, § 4.]
§ 2873. Gophers defined. The word " gopher " as used in this article shall
mean to include striped gopher, flicker tail gopher, pocket gopher and prairie
;

dogs.

[1913, ch. 174, § 5.]

Article
§ 2874. Boiled linseed

oil.

39.

No

Adulteration op Oils.
person, firm or corporation or agent or
shall manufacture for sale or offer

employe of any person, firm or corporation
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or expose for sale in this state any flaxseed or linseed oil unless the same
answers a chemical test for purity recognized in the United States Pharmacopoeia or any flaxseed or linseed oil as " boiled linseed oil " unless the same
shall have been put in its manufacture to a temperature of two hundred and
twenty-five degrees Fahrenheit. [R. C. 1905, § 2113; 1899, ch. 106, § 1; R. C.
1899, § 1709.]
Right to require that articles offered for sale shall answer a designated standard of
41 L.R.A.fN.S.) 149.
stamped or stenciled. No person, firm or corporation or
agent or employe of any person, firm or corporation shall sell, expose or offer
for sale any flaxseed or linseed oil unless it is done under its true name and
purity.

§ 2875. Painted,

each tank ear, tank, barrel, keg or any vessel of such oil has distinctly and
durably painted, stamped, stenciled or labeled thereon the true name of such
"
oil and in ordinary bold face capital letters the words " pure linseed oil raw
or " pure linseed oil boiled " and the name and address of the manufacturer
thereof and sold only under the brand of such manufacturer.
[R. C. 1905,
§ 2114; 1899, ch. 106, § 2 R. C. 1899, § 1710.]
;

Police regulations as to branding or labeling articles of commerce.

17

I..

R.A.(X.S.

|

1

L.R.A. (N.8.) 184;

ti«4.

§ 2876. Misdemeanor. Penalty. Any person, firm or corporation or agent
or employe of any person, firm or corporation who shall sell without stamp as
required by this article or who shall falsely stamp or label such tank cars,
tanks, barrels, kegs or other vessels as containing flaxseed or linseed oil or
knowingly permit such stamping or labeling or whoever shall violate any
provision of this article shall be deemed guilty of a misdemeanor and upon
conviction shall be punished with a fine of not less than twenty-five dollars
nor more than fifty dollars and in default of the payment of such fine shall
be committed to the county jail until the same is paid. [R. C. 1905, § 2115;
1899, ch. 106, §-3 R. C. 1899, § 1711.]
§ 2877. Commissioner of agriculture must enforce law. It shall be the duty
of the state commissioner of agriculture and labor and the state's attorneys
of the different counties of this state to enforce the provisions of this article;
and for that purpose the said commissioner is hereby authorized and empowered to appoint such assistants, experts and chemists as he shall deem
necessary or expedient from the state university or the state agricultural college, and the said commissioner and said assistants, experts and chemists so
appointed shall have access, ingress and egress to and from all places of
business and buildings where flaxseed or linseed oil so called, whether pure or
adulterated, is believed by them to be kept or stored; and they shall also
have power and authority to open any tank car, tank, barrel, keg or other
vessel of such oil and inspect the contents thereof and take samples thereof
therefrom sufficient in quantity only for analysis and all clerks, bookkeepers,
express agents, railroad agents or officials, employes, common carriers and all
other, persons shall render them all the assistance in their power when so
requested in tracing, finding or discovering the presence of any such adulterated oil. [R. C. 1905, § 2116; 1899, ch. 106, § 4; R. C. 1899, § 1712.]
§ 2878. Experts and chemists. In all prosecutions under this article the
costs thereof shall be paid in the manner provided by law and the said assistants, experts and chemists appointed by the commissioner of agriculture and
labor shall be entitled when testifying on such prosecutions to the same witness fees as are now provided by law for expert witnesses. [R. C. 1905, § 2117
1899, ch. 106, § 5 ; R. C. 1899, § 1713.]
;

;

Abticlk 40.— Pure Food Law.
This article clearly supersedes Political Code
" Adulteration of Food."

1905, chapter 40, article 29, entitled

§ 2879. Adulterating and misbranding foods and beverages. It shall be
unlawful for any person, either himself or while acting as agent or servant
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any other person or corporation,

to manufacture for sale, sell, offer or
to have for sale, to solicit orders for, to store, or to deliver within the state
any article of food or beverage which is unwholesome, misbranded, adulterated
or insufficiently labeled within the meaning of this article. The having in
possession of such adulterated, unwholesome, misbranded or insufficiently
labeled article or articles shall be deemed as prima facie evidence of the violation thereof. For the purpose of this article all condiments, extracts, vinegars, or other substances used in the preparation or compounding of foods
or food products and beverages shall be deemed as articles of food. [1907,
ch. 195, § 1; R. C. 1905, § 2118; 1901, ch. 4,
§ 1; 1903, ch. 6, § 1; 1905, ch. 11,
§ 1.]

Constitutionality of statute making possession of adulterated food criminal. 51 Am.
Rep. 347.
Power of the state to regulate or prohibit the manufacture or sale of adulterated food.
10 Am. St Rep. 423.
Power of the states to prevent importation and sale of adulterated food. 98 Am. 8t.
Rep. 607.
Right to require that articles offered for sale shall answer a designated standard of
purity.
41 L.R.A.(N.S.) 149.
Prohibition of adulteration of milk. 1 L.R.A.(N.S.) 928.
Validity of police regulations as to branding articles of food. 1 L.R.A.(N.S.) 194; 40
L.R.A.(N.S.) 875.
Does requirement of pure food laws as to labeling apply to small retail paokages taken
from original package of the manufacturer. 25 L.R.A.(N.S.) 616.
•State regulations as to adulteration or branding of food as affected by federal pure
food law. 47 L.R.A.(X < S.) 985.

§ 2280. What constitutes adulteration. Any article of food or beverage shall
considered as misbranded, unwholesome, adulterated or insufficiently

be

labeled within the meaning of this article
First. If it contains any form of aniline dye or other coal tar dye, or if
colored (and not in violation of clause six of this section) with a harmless
vegetable dye and the name thereof is not given on the label.
Second. If it contains formaldehyde, benzoic acid, sulphurous acid, boric
acid, salicylic acid, hydrofloric acid, saccharin, benaphthol or any salt or
antiseptic compound derived from these products, or other deleterious ingredient.

Third. If any substance or substances have been mixed with it so as to
reduce or lower or injuriously affect its quality or strength or lood value so
that such article of food or beverage when offered for sale shall deceive or
tend to deceive the purchaser.
Fourth. If any inferior or cheaper substance or substances have been substituted wholly or in part for the articles so that the product when sold shall
deceive or tend to deceive the purchaser.
Fifth. If any necessary or valuable constituent of the article has been in
whole or part abstracted.
Sixth. If it be an imitation of or offered for sale under the specific name of
another article.
Seventh. If it be labeled, branded, colored, coated or stained, whereby damage or inferiority is concealed, so as to deceive or mislead the purchaser, or if
it be falsely labeled in any respect.
Eighth. If it consists wholly or in part of a diseased, decomposed, filthy
or putrid animal or vegetable substance, or if such substance or substances be
used in the preparation thereof, or if it is the product of a diseased animal,
or one that has died otherwise than by slaughter.
Ninth. If every package, bottle or container does not bear the true net
weight, the name of the real manufacturer or jobbers, and the true grade or
class of the product, the same to be expressed on the face of the principal
label in clear and distinct English words in black type on a white background,
said type to be in size uniform with that used to name the brand or producer.
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Provided, that an article of food or beverage shall not be deemed adulterated
following cases:
First. If it be a eompound or mixture of recognized food products not included in definitions sixth and eighth of this section, and if it be properly
labeled or tagged to comply with the other provisions of section 2880.
Second. In the case of candies and chocolates if they contain no terra alba,
barytes, talc, chrome yellow or other mineral substances or aniline dyes or
other coal tar dyes or other poisonous colors, flavors or products detrimental
in the

to health.

Third. If in the case of baking powders or any mixture or compound intended for use as a baking powder they have affixed to each and every box, can
or package containing such powder or like mixture or compound, a light
colored label upon the outside and on the face of which there is distinctly
printed with black ink and in clear legible type the name and address of the
manufacturers, the true and correct analysis, and in a form to be prescribed by
the North Dakota government agricultural experiment station of each and all
the constituents or ingredients contained in or contributing a part of such
baking powders or mixture or compound intended for use as a baking powder.
The label shall bear no advertising or descriptive matters other than the name
of the manufacturer, composition as prescribed for above, and directions for
use.

Fourth. In the case of perishable goods put up in bulk, sodium benzoate or
other less harmful preservatives may be used in proportion not to exceed one
part in two thousand in such products and under such regulations as may
be determined upon and proclaimed by the North Dakota government agricultural experiment station at Fargo. This clause shall not be applicable to any
case at any time where products can be commercially produced without the
use of chemical preservatives. Where the use of preservatives is permitted
the fact shall be clearly set forth on the face label in a form and manner to be
prescribed by the North Dakota government agricultural experiment station
at Fargo. [1907, ch. 195, § 2; R. C. 1905, § 2119; 1901, ch. 4, § 2; 1903. ch. 6.
§2; 190.1, ch. 11, §2.]
Usi> of coloring matter in food stuffs, oils, etc., as adulteration.
25 L.R.A.(N.S.) 1234.
Requiring luhcl to show ingredients, name and residence of manufacturer, etc. 40
L.R.A.tX.S.) {<7G.

§ 2881. Penalty for 80 doing. Any person violating any of the provisions
of this article shall be deemed guilty of a misdemeanor and shall for each
offense be punished by a fine of not less than twenty-five dollars or more than
one hundred dollars, and all necessary costs, including tho expense of analyzing
such adulterated articles when said person has been found guilty under this
article.
Products found to be adulterated within the meaning of this article
may by order of the court be seized and ordered destroyed. [1907, ch. 195,
§ 3; R. C. 1905, § 2120; 1901, ch. 4, § 3 1903, ch. 6, § 3 1905, ch. 11, § 3.]
;

;

Validity of statute or ordinance for destruction of food products below proscribed stand29 L.R.A.(X.S.) 2fi0.
Instigation of offense of misbranding food as a defense to prosecution. 30 L.RA.(N.S.)

ard or unfit for use.

953.
Liability for serving unfit food. 40 L.R.A.(N.S.) 480.
Criminal liability for adulteration of food by Bcrvant, agent or partner. 41 L.R.A. 656.
Liability for selling noxious and unsound food. 73 Am. Dee. 165; 21 L.R.A. 139.
Liabilitv of packer or vendor to person not in privity for injurv from defects in articles
19 L.R.A.(N.S.) 923.
of food.

§ 2882. Duty of state's attorney. It shall be the duty of the attorneygeneral and the state's attorney to prosecute all persons violating any of the
provisions of this article when the evidence thereof has been presented by the
North Dakota government agricultural experiment station as provided for in
sections 2885 and 2886. (1907, ch. 195, § 4; R. C. 1905, § 2121 1903, ch. 6, § 4.]
Attorney-general has right to appear before grand jury and examine witnesses In re;

gard to matters relating to prohibition law.
819, 124 N. W. 417, Ann. Cas. 1912D, 935.

State

«

rel.

Miller

District Ct, 19 N. D.
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The North Dakota experiment station to inspect and analyze foods
and beverages. The North Dakota government agricultural experiment station
shall make analysis of food products and beverages on sale in North Dakota
suspected of being adulterated, at such times and places and to such extent as
it may determine and may appoint for the enforcement of the terms of this
article a commissioner and such other agent or agents as it may deem necessary, and the sheriffs of the respective counties of the state are hereby appointed and constituted agents for the enforcement of this act, and such
commissioner, agent or agents and sheriffs shall have free access at all reasonable hours, for the purpose of examining into any place wherein it is suspected
any article of food or beverage adulterated with any deleterious or foreign
ingredient or ingredients exists, and such commissioner, agents or sheriff, upon
tendering the market price of said article, may take from any person, firm or
corporation samples of any articles suspected of being adulterated as aforesaid,
and the station may adopt or affix standards of purity, quality or strength
when such standards are not specified or fixed by statute. [1907, ch. 195, § 5
§ 2883.

R. C. 1905, § 2122 ; 1903, ch.

6, § 5.J

Ri«ht to require that articles offered for sale shall answer a designated standard of
41 L.R.A.(N.S.) H'j.

purity.

§ 2884. Citizen may send sample of food or beverage for analysis. Any
citizen of the state may, .by prepaying the transportation charges, send any
article of manufactured food or food product, or beverage in the original
package to said station to be analyzed, and such article, if not before analyzed,
shall be analyzed and included in the next bulletin or report of the station as

provided for in section 2887.
<i,

[1907, ch. 195, § 6; R. C. 1905, § 2123; 1903, ch.

§ 6.1

§ 2885. Facts, how transmitted. Whenever said station shall find by its
analysis that adulterated, misbranded or insufficiently labeled food products
or beverages have been on sale in this state, it shall forthwith transmit the
facts so found to the attorney-general and to the state's attorney of the county
in which said food product was found. [1907, ch. 195, § 7 R. C. 1905, § 2124;
1903. ch. 6, § 7.]
§ 2886. Certificates as evidence. Every certificate duly signed and acknowledged by the chemist of the North Dakota government agricultural experiment
station at Fargo relating to the analysis of any food, food products or beverage,
shall be presumptive evidence of the facts therein stated.
[1907, ch. 195, § 8;
R. C. 1905, § 2125; 1903, ch. 6, § 8.]
§ 2887. Station to make annual report. The said station shall make an
annual report to the governor upon adulterated food products, and said report
may be included in the report which the said station is already authorized by
law to make to the governor and the said station is further authorized to
publish or cause to be printed from time to time such bulletins as are found
necessary for setting forth the results of analysis and investigations made
under this article, and in June and December of each year the said station shall
furnish to the auditor of each county in the state a certified list of all adulterated foods, food products and beverages as found by such analysis, showing
the name and brand of the article, the manufacturer and the reason for classing the same as illegal. The county auditor of each county shall cause the
said list to be printed in the official papers of such county. Said publication
shall be made in July and January of each year and shall continue for two
successive issues, to be paid for by such county at the rate allowed by law
for publishing the proceedings of the board of county commissioners. [1907.
vh. 195, § 9 R. C. 1905. § 2126; 1903, ch. 6. § 9.]
§ 2888. Duty of sheriff on presentation of complaint of violation of this
Compensation. It is hereby made the duty of the sheriff of any county
act.
of this state, on presentation to him of a verified complaint of the violation of
any provision of this article, to at once proceed to obtain by purchase a sample
;

:
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of the adulterated food, food products or beverage complained of, and forward
the same to the said station for analysis, marking the package or wrapper
containing the same for identification with the name of the person from whom
procured, the date on which the same was procured and the substance therein
contained. For his services hereunder the said sheriff shall be allowed the
same fees for travel as are now allowed by law to sheriffs on service of criminal process, together with such compensation as may be by the county commissioners of his county deemed reasonable, and all amounts expended by him
in procuring and transmitting the said samples, which fees and amount expended shall be audited and allowed by the said commissioners and paid by his
said county as other bills of said sheriff.
[1907, ch. 195, § 10; R. C. 1905,
§§ 2127. 2128; 1903. ch. 6. § 10.1
No action shall be maintained in any court in
§ 2889. No action in court.
this state on account of any sale or other contract made in violation of this
article.
[1907, ch. 195, § 11 R. C. 1905, § 2129; 1903, ch. 6, § 12.]
;

Validity of Bale of food in violation of law.

Article

41.

12 L.R.A.(X.S.) 597.

— Fertiuzehs.

§ 2890. Dealers must affix certificates on packages. Contents. Every perwho shall sell, offer or expose for sale in this state any commercial feror any material to be used as a fertilizer, the selling price of which
exceeds five dollars per ton. shall stamp on or affix to each package of such
fertilizer, in a conspicuous place on the outside thereof, a plainly printed
statement which shall certify as follows:
1. The number of net pounds of fertilizer in the package sold or offered for

son

tilizer

sale.

The name, brand or trade mark under which the fertilizer is sold.
The name and address of the manufacturer of the fertilizer.
The chemical composition of the fertilizer expressed in the following
form and order:
Per cent phosphoric acid soluble in water.
2.
3.

4.

Per
Per
Per
Per
Per
Per
Per
Per

cent
cent
cent
cent
cent
cent
cent
cent

phosphoric acid reverted.
phosphoric acid insoluble*
phosphoric acid total.
nitrogen in nitrates.
nitrogen as ammonia.
nitrogen total.
potash soluble in water.
chlorin.

If any fertilizer be sold, offered or exposed for sale in bulk, such printed
statement shall accompany every lot. and parcel so sold, offered or exposed
for sale. [R. C. 1905, § 2130; 1903, ch. 101, § 1.]
Validity of contract for sale of fertilizers, where statutory regulations had not been
complied with. 43 L.R.A.(NjS.) 1109.
Requiring label to show ingredients, name and residence of manufacturer, etc. 40 L.R.
A.(N*S.) 876.
Police regulations as to labeling articles of confmerce. 1 L.R.A.(N.S.) 184; 17 L.R.A.
(N.S.) 684; 40 L.R.A.(N.S-) 875.

§ 2891. What deemed violation. It shall be a violation of the provisions
of this article if the statement required by section 2890 shall be false in
regard to the number of net pounds of fertilizer in the package sold, offered
or exposed for sale, or in the name, brand or trade mark under which the fertilizer is sold or in the name and address of the manufacturer of the fertilizer.
It shall also be a violation of the provisions of this article if any commercial
fertilizer or material to be used as a fertilizer shall contain a smaller percentage of nitrogen, phosphoric acid or potash than is certified therein, when
such deficiency shall be greater than one-third of one per centum of nitrogen,
or one-half of one per centum of available phosphoric acid (or one per
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centum of total phosphoric acid in the case of undissolved bone,) or one-half
of one per centum of potash soluble in distilled water. [R. C. 1905, § 2131
1903. ch. 101. § 2.1
§ 2892. Conditions to be complied with before sale. Before any commeror any material to be used as a fertilizer is sold, offered or exposed for sale in this state, the manufacturer, importer or person who causes
the same to be sold, offered or exposed for sale, shall file with the North Dakota
government agricultural experiment station a certified copy of the statement
prescribed in section 2890, and, in addition, such statement shall be filed thereafter annually during the month of December. Each manufacturer, importer
or person, before selling, offering or exposing for sale in this state any brand
of commercial fertilizer, shall annually, during the month of December, pay to
the director of the North Dakota government agricultural experiment station
a license fee of twenty dollars for each and every brand of fertilizer, bearing a
distinctive name, brand or trade mark, which said manufacturer, importer or
person is to sell, offer or expose for sale in this state during the calendar year
next succeeding said payment; provided, always, that the placing of any
new brand upon the market at any time during said calendar year shall be
cial fertilizer

preceded by such payment. Each manufacturer, importer or person who has
complied with the provisions of this article relative to filing the aforesaid
certified statement and to the payment of the aforesaid lieense fee shall be
entitled to receive a certificate from the director of said station setting forth
said facts. Said director shall pay all money received as aforesaid to the
treasurer of the North Dakota government agricultural experiment station,
which treasurer, when said money is so appropriated by the board of trustees
of said station, shall pay the money so received, or so much of it as may be
necessary, in maintaining the expenses of enforcing the provisions of this
article.
Said board of trustees shall report annually the expenditures so
incurred for salaries, laboratory expenses, chemical supplies, traveling expenses
and printing. [R. C. 1905. § 2132; 1903, ch. 101, § 3.]
§ 2893. What prohibited. No person shall sell, offer or expose for sale in
this state leather or its products or other inert nitrogenous material in any
form, as a fertilizer or as an ingredient of any fertilizer, unless an explicit
printed statement of the fact shall be conspicuously affixed to every package of
such fertilizer, and shall accompany every parcel or lot of the same. [R. C.
1905, § 2133 1903, ch. 101, § 4.]
§ 2894. Penalty for violation. Every person violating any of the provisions
of this article shall forfeit and pay to the people of the state of North Dakota
the sum of one hundred dollars for every such violation. [R. C. 1905, § 2134;
1903. ch. 101, § 5.]
§ 2896. Certificate of chemist presumptive evidence. Every certificate duly
signed and acknowledged by the chemist of the North Dakota government
agricultural experiment station at Fargo, relating to the analysis of any commercial fertilizer, shall be presumptive evidence of the facts therein stated.
[R. C. 1905, § 2135; 1903, ch. 101, § 6.]
§ 2896. What constitutes violation. The doing of anything prohibited by
this article shall be evidence of the violation of the provisions of this article
relating to the things so prohibited and the omission to do anything directed
to be done shall be evidence of a violation of the provisions of this article
r lative to the things so directed to be done. [R. C. 1905, § 2136; 1901. ch. 101,
;

§

*

*J

§ 2897. Director of experiment station to enforce. The director of the
North Dakota government agricultural experiment station is charged with the
enforcement of the provisions of this article, and for this purpose, may employ
agents, chemists and experts, and whenever he shall know or have reason to believe that any penalty has been incurred by any person for the violation of any
of the provisions of this article, or that any sum has been forfeited by reason of
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any such violation he

shall report the said violation with a statement of the
facts to the state's attorney for the district wherein the offense is committed,
who shall begin proceedings according to the state law. [R. C. 1905, § 2137
•1901, ch. 101, § 8.]

Artiolb

42.

— Pure

Seed Law.

how

labeled or branded.
Each and every package or lot of
seeds, excepting only garden seeds in a packet or a package of one pound or
less, whether in package or in bulk, which is sold, ottered or exposed for sale
by any person, firm or corporation in the state of North Dakota, shall bo
plainly, legibly and indelibly labeled in English upon the exterior of the container with a. written or printed label.
Such label shall show:
First: The commonly accepted name of the kind and variety of seed.
Second The full name and address of the person or persons, firm or corporation selling, offering or exposing the seeds'for sale.
[1909, ch. 209, § l.J
In case of sale, offering or exposure for
§ 2899. Mixed seeds, how sold.
sale of mixed seeds, the packages or containers shall be plainly labeled upon
the exterior of the container with the correct common names of the kinds or
varieties of seeds composing the mixture.
[1909, ch. 209, § 2.]
§ 2900. Seeds, feeds and forage stuffs, the sale of which are forbidden or
unlawful. (1) Seeds prohibited. No person, firm or corporation shall sell,
offer or expose for sale or for distribution in the state any agricultural or
garden seeds, excepting only garden seeds in a packet or package of one
pound or less, which contain any of the seeds of couch or quack grass, Canada
thistle, sow thistle or dodder.
(2) Seeds, unlawful. The sale of agricultural or garden seeds under special
or written guarantee, as pure seeds for sowing or planting purposes, containing
seeds of any kind or kinds, in greater numbers than a total of twenty (20)
per pound in flax, cereals or other seeds of like size, or a total of one hundred
(100) such foreign seeds per ounce in seeds of smaller type such as alfalfa,
grasses or clovers is unlawful.
The sale or exposure for
(3) Seeds which must be labeled " uncleaned."
sale of agricultural or garden seeds containing more than a reasonable trace
foreign
of any
seeds whether of other cultivated varieties or of noxious weeds
such as greater ragweed, corn flower, marsh elder, russian pigweed, dandelion,
chicory, russian thistles, plantain, buck plantain, bracted plantain, white
cockle, night-flowering catehfly, pink cockle, corn cockle, cow cockle, curled
dock, sorrel, sheep-sorrel, purslane, bindwood, wild buckwheat, wild onion,
wild oats, holy grass, cress, mustard, tumbling mustard, hare's ear mustard,
pennycress, pepper grass, shepherd's purse, false flax, bird's foot trefoil, yellow
trefoil, bur clover, ergot or of the seeds of any other noxious weeds is unlawful,
except such seeds be plainly labeled in English " uncleaned seeds " as further
provided in section 2903.
nimum germinat'on. The minimum germination of agricultural and
(4)
garden seeds exeept only the seeds of parsnip, salsify, spinach, lettuce, parsley,
medicinal herbs and the seeds of plants grown for flowers only, which may be
sold and distributed in the state of North Dakota as seed for sowing or
All
planting purposes shall be sixty per cent (60#) of actual viability.
seeds of lower viability than the minimum hereby established shall be classed
:
"
"
in
sec
purposes
as
provided
food, forage or manufacturing
as seeds for
tion 2903. Any grower or seedsmen may guarantee the approximate viability
of any brand, bulk, bag or package of seed that he may place upon the
§ 2898. Seeds,

:

M

marlet.

On and after July first, 1913, the state seed com(5) Seeds, cert'fied.
missioner shall cause to be examined the crop of stock of seed of all persons
within tin state of North Dakota who claim to be growers of pedigreed or
improved seeds of any variety of agricultural or garden seeds. There shall
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also be kept in the office of the state seed commissioner a record of all
growers of standard pedigreed seed and on or before March first of each
year the Rtate seed commissioner shall publish a list of all such growers ami
dealers who may have acquired by purchase any such properly certified seeds,
which list shall be sent to any resident of the state of North Dakota upon
application. He shall also, under such rules and regulations as he may prescribe, issue to each grower a certificate of the grade of purity and viability of
the crops or seeds examined, and each certificate shall show the amount of
seed which may be sold under said certificate. All such certified, pedigreed or
improved seed if sold as seed for sowing or planting purposes shall be labelled
so as to show the certificate number and conform to the requirements of the
other sections of the pure seed law. The state seed commissioner may, for
cause, upon due notification, revoke any certificate so issued and no new
certificate shall be issued to said holder during the period of one full year
foil owing the date of the cancellation of his certificate.
For each certificate
so issued there shall be paid to the treasurer of the agricultural college the
sura of two (2) dollars, and at the end of each month shall be paid into the
state treasury. All funds so collected shall be expended under requisition by
the state seed commissioner for the aid and furtherance of the work of inspection and analysis necessary to the issuing of these certificates and keeping
of the records specified in this clause.
" Pedigreed seed " is hereby defined as seed of only one variety dating in
history to a selected individual parent plant. " Improved seed " is hereby
defined as seed of only one variety of sufficient purity and viability to meet
the requirements of the state seed laws as seed for sowing or planting purposes.

[1913, ch. 229, § 3; 1909, eh. 209, § 3.)
This section concluded with the following paragraph, which
vetoed by the governor
for the reason that the revenues of the state had been largely exceeded by the appropriations:
" There is hereby annually appropriated out of any moneys in the state treasury, not

wu

otherwise appropriated, the' hum of two thousand five hundred dollars in addition to
that already annually appropriated to the pure seed laboratory for the furtherance of
the work authorized in the pure seed law and for the further equipment of the pure seed
laboratory for field inspection, germination tests and analysis of seed and forage stuffs
as specified in this act, and for aid in publishing such reports and information as shall
best further the culture and distribution of seeds of high grade and quality within tho
state, 6aid payments to be made in four quarterly installments to the treasurer of the.
North Dakota agricultural college experiment station at Fargo, on the first days of July,
October. January and April, and the state auditor is hereby authorized and directed to
draw his orders for such payments."

M

It shall be unlawful for any
slabelling or misbranding seeds.
§ 2901.
person, either for himself or while acting as agent or servant of any other
person, firm or corporation, to sell, offer or expose for sale, or to deliver
within the state of North Dakota any seeds which are misbranded within the
meaning of this article. Seed or seeds shall be deemed to be misbranded if the
contents of any sack or lot of seeds, whether in package or in bulk containers,
is not labeled in accordance with the requirements of sections 2898. 2899 and
2903, or if such seed or seeds be falsely labeled in any respect. [1909, ch. 209,
§ 4.]

§ 2902. Penalty for violation of article. Whoever sells, offers or exposes for
sale or for distribution in the state any seeds without complying with the
requirements of sections 2898 and 2899, or in violation of sections 2900 and
2903. shall be deemed guilty of a misdemeanor and on conviction shall be fined
not less than ten dollars and costs, nor more than one hundred dollars and
the costs of the prosecution for the first offense, and not less than one hundred
dollars and costs nor more than five hundred dollars and costs of prosecution
for the second or any subsequent offense. [1909, ch. 209, § 5.1
§ 2903. Sale of seeds for manufacture, food or forage. Uncleaned seed and
seeds in transit. The provisions of this article shall not apply to any person,

firm or corporation growing or selling or exposing for sale cereals or other
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seeds for manufacturing purposes, for food or forage; provided, that the
provisions of this article shall not apply to the sale or exposure for sale of
uncleaned seed, provided each package, lot or bulk of such uncleaned seed
sold, exposed or offered for sale be plainly labeled with the words, "uncleaned seed; " and provided, further, that in case of large quantities of such
unclean seeds stored in an elevator, granary or warehouse, they shall be
labeled the bins or subdivisions, " uncleaned seeds," and no such uncleaned
seed shall be sold or delivered within the state for sowing purposes without
the consent of the purchaser. This article shall not apply to seeds or grains
in transit.

§ 2904.

[1909, ch. 209, § 6.]

The North Dakota agricultural college experiment station to inspect,
The North Dakota agricultural college experiment
Fargo shall inspect, examine and make analyses of or test seeds sold,

analyze and test seeds.

station at
offered or exposed for sale in the state at such time and places and to such
extent as it may determine. The director of said experiment station is hereby
authorized to appoint a state seed commissioner and such other agents as he
may deem necessary to carry out the provisions of this article, and said
commissioner or agents shall have free access at all reasonable hours upon
and into any premises or structures to make examinations of any seeds,
whether such seeds are upon the premises of the owner of such seeds, .or on
other premises, or in the possession of any warehouse, elevator or railway
company; and upon tendering payment thereof at the current value, may
take from any person, firm or corporation any sample or samples of such
The salary of said commissioner and of other agents shall be fixed
seeds.
and paid by the trustees of said experiment station. [1909, ch. 209, § 7.]
§ 2905. Citizens may send samples of seed or seeds for analysis or test.
Any citizen of the state of North Dakota may, in accordance with regulations
prescribed by the state seed commissioner, prepaying the transportation
charges, send a sample or samples of seed to said experiment station for
examination, analysis or test, and such sample or samples shall be examined,
analyzed or tested and reported upon free of charge. [1909, ch. 209, § 8.]
The certificate of the botanist of the
§ 2906. Certificates as evidence.
North Dakota agricultural college experiment station at Fargo, giving the
results of any examinations, analysis or test of any seed sample made under
the authority of said experiment station, shall be presumptive evidence of the
facts therein stated.
[1909, ch. 209, § 9.]
§ 2907. Facts, how transmitted. When said experiment station shall find by
its examinations, analyses or tests that any person, firm or corporation has
violated any of the provisions of this article, the state seed commissioner may
transmit the facts so found to the attorney-general or to the state's attorney
of the county in which the offense was committed or the misbranded seeds
were found. [1909, ch. 209, § 10.]
§ 2908. Duty of attorney-general and state's attorney. It shall be the duty
of the attorney-general and the state's attorney to prosecute all persons violating any of the provisions of this article when the evidence thereof has been
presented by the state seed commissioner. [1909, ch. 209, § 11.]
Attorney-general has right to appear before grand jury and examine witnesses in regard
to matters relating to prohibition law. State ex rel. Miller v. District CL, 19 N. D. 819,
124 N. W. 417, Ann. Caa. 1912D. 935.
§ 2909. Station to make report. The North Dakota agricultural college
experiment station, through the state seed commissioner, shall make an
annual report to the governor upon the work done under this article, which
report shall show the results of the inspection, examinations, analyses or tests
made together with the date or dates of said inspection, examination, analyses
or tests, and may include the names of persons, firms or corporations having
seeds under such inspection, examination, analysis or test. The said experiment
station may also publish bulletins or press reports setting forth, results of
inspection, examinations, analyses or tests, conducted under the provisions
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of this article, which bulletins or press reports may include the names of the
persons, firms or corporations having seeds under such inspection, examination, analysis or test.
[1909, ch. 109, § 12.]
§ 2910. Appropriation. There is hereby annually appropriated out of any
money in the state treasury, not otherwise appropriated, the sum of two
thousand five hundred dollars, to be paid to the treasurer of the North Dakota
agricultural college experiment station at Fargo, and the same shall be expended for the equipment of a seed testing laboratory and in 'carrying out
the provisions of this article. Said payment shall be made in four quarterly
installments on the first days of July, October, January and April, and the state
auditor is hereby authorized and directed to draw his orders for such payments. [1909, ch. 209, § 13.]

Article 43.— Concentrated Commercial Feeding Stcfp.

how labeled. Every lot or parcel of uny " concentrated commercial feeding stuff," as defined in section 2913, used lor feeding farm live stock, sold, offered or exposed for sale in the state, shall have
affixed in a conspicuous place on the outside thereof, a legible and plainly
written statement, clearly and truly certifying the number of net pounds contained therein, the name, brand or trade mark under which the article is sold,
the name and address of the manufacturer or importer, and a statement of
the percentage it contains of crude protein, allowing one per cent of nitrogen
to equal (n. x 6.25) six and one-fourth per cent crude fat, and of crude fibre,
said constituents to be determined by the methods of the association of official
agricultural chemists of the United States as adopted at that time.
[1907,
§ 2911. Feeding stuffs,

ch. 197, § 1.]

The term " concentrated commercial
§ 2912. Feeding stuffs exempted.
feeding stuffs " as here used shall not include hays, straw, whole seeds, nor the
unmixed meals made directly from the seed of wheat, rye, speltz, barley, oats,
Indian corn, buckwheat or broom corn, and neither shall it include wheat,
rye, buckwheat, brans or middlings not mixed with other substances, but sold
separately as distinct articles of commerce, nor pure grains ground together.
[1907, ch. 197, § 2.]
§ 2913. Feeding stuffs to be labeled. The term " concentrated commercial
feeding stuffs," as here used, shall include linseed meals, cotton seed meals,
cotton seed feeds, pea meals, cocoanut meals, gluten meals, gluten feeds, maize
feeds, starch feeds, sugar feeds, dried brewer's grains, dried distiller's grains,
malt sprouts, hominy feeds, cereline feeds, rice meals, dried beef, refuse, oat
feeds, corn and oat chops, corn and oat feeds, corn bran, ground beef or fish
scraps, meat and bone meal, clover meals, condimental foods, poultry foods,
stock foods, patented, proprietary or trade marked stock and poultry foods
(whether to be used as foods or medicines), mixed feeds, other than those composed solely of bran and middlings mixed together, or pure grains ground
together, and all other materials of similar nature not included in section 2J12.

%

(1007, ch. 197. § 3.]

Each and every manufacturer,
§ 2914. Shall file statement with station.
"
importer, agent or seller of any " concentrated commercial feeding stuff
shall, daring the month of December, file with the North Dakota government
agricultural experiment station a certified copy of the statement named in
section 2911, and upon request shall furnish a sealed glass jar or bottle containing a representative sample of at least one pint of the feeding stuff to be
sold or offered for sale in this state. [1907, ch. 197, § 4.]
Each and every manu§ 2915. Fines for failure to comply with the law.
facturer, importer, agent or person, selling, offering or exposing for s.ile
in this state any " concentrated commercial feeding stuff." as defined in
section 2913, without the statement required by section 2911, and stating
45
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that said feeding stuff contains substantially a larger percentage of either
of the constituents mentioned in section 2911 than is contained therein, or in
relation to which the provisions of all the foregoing sections have not been
fully complied with, shall be fined not exceeding one hundred dollars for the
first offense, and not exceeding two hundred dollars for each subsequent
offense.

[1907, ch. 197, § 5.]

Every manufacturer, importer, agent
§ 2916. Licenses for feeding stuffs.
or seller of any " concentrated commercial feeding stuffs " shall pay annually,
during the month of December, to the North Dakota government agricultural
experiment station, a license fee of fifteen dollars for each and every brand
sold or offered for sale in North Dakota. Whenever the manufacturer, importer or agent or seller of " concentrated commercial feeding stuffs " desires
at any time to sell such material and has not paid the license fee therefor
in the preceding month of December, as required by this section, he shall pay
the license fee prescribed herein before making the sale. Each manufacturer,
importer or person who has complied with the provisions of this article shall
be entitled to receive a certificate from the director of the government agricultural experiment station at Fargo, setting forth said facts.
Whenever
a manufacturer, importer or shipper of " concentrated commercial feeding
"
stuffs
shall have filed the statement required by section 2911, and paid the
license fee as prescribed in this section, no other agent or Beller, manufacturer,
importer or shipper shall be required to file such statement or pay such fee
for the same brands. [1907, ch. 197, § 6.]
§ 2917. Fines for adulterating feeds. Any person who shall adulterate any
kind of meal or ground grain with milling or manufacturing offals, or any
other substance whatever, for the purpose of sale, unless the true composition,
mixture or adulteration thereof is plainly marked or indicated upon the
package containing the same, or in which it is offered for sale, or any person
who knowingly sells or offers for sale any meal or ground grain which has
been so adulterated, unless the true composition of the mixture is plainly
marked or indicated upon the package containing the same, or in which it is
offered for sale, shall be fined not less than twenty-five dollars, nor more
than one hundred dollars for each offense. [1907, ch. 197, § 7.]
§ 2913. Experiment station to enforce law. The North Dakota government
agricultural experiment station at Fargo is hereby authorized to have collected
sample,
a
not exceeding two pounds in weight, for analysis, from any lot, parcel
or package of any " concentrated commercial feeding stuff " as defined by
section 2913, or any kind of material which is used in the feeding of domestic
animals, and which may be in the possession of any manufacturer, importer,
agent or dealer, and whenever requested said sample shall be taken in the
presence of said party or parties in interest, or their representatives, and
taken from a number of parcels or packages, which shall not be less than
five per centum of the whole lot inspected, and shall be thoroughly mixed,
divided into two samples, placed in glass vessels, carefully sealed, and a label
placed on each stating the name or brand of the feeding stuff or material
sampled, the name of the party from whose stock the sample was taken, and
the time and place of taking the same, and said label shall be signed by the
collector or his deputy, and by the party or parties in interest or their representatives present at the taking and sealing of said samples; one of said
samples shall be retained by the collector or his deputy, and the other by
the party whose stock is sampled. The said North Dakota government agricultural experiment station shall cause at least one sample of each brand of
feeding stuff collected as herein provided to be analyzed annually. Said
analysis shall include determinations of crude fat, crude fibre, crude protein,
and such other determinations as may at any time be deemed advisable. Said
North Dakota government agricultural experiment station shall cause the
analysis so made to be published in its annual report to the governor, also
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said analysis may be published in station bulletins, together with such other
additional information in relation to the character, composition and use
thereof as may seem to be of importance, and issue the same annually, or
more frequently, if deemed advisable. For the purpose of enforcement of this
article the director of the experiment station, his deputy or his agents, shall
have full and free access to all places of business, mills, buildings, carriages,
cars, vessels and packages, of* whatsoever kind used in the manufacture, importation or sale of any " concentrated commercial feeding stuff," and shall
also have power and authority to open any packages containing or supposed
concentrated commercial feeding stuff, and take therefrom
to contain any
4

'

'

'

samples for analysis.

[1907, ch. 197, § 8.]
Appropriation for the enforcement of the law, see section 1624.
The doing of anything
§ 2919. What constitutes violation of the law.
prohibited by this article shall be evidence of the violation of the provisions
of this article relating to the things so prohibited and the omission to do anything directed to be done shall be evidence of a violation of the provisions
of this article relative to the things so directed to be done.
[1907, ch. 197,

§9.]
§ 2920.

Duty of station. The director of the North Dakota government
agricultural experiment station or his agent or deputy is charged with the
enforcement of the provisions of this article, and for this purpose, may employ
agents, chemists and experts, and whenever he shall know or have reason to
believe that any penalty has been incurred by any person for the violation
of any of the provisions of this article, or that any sum has been forfeited
by reason of any such violation, he or his agent shall report the said violation
with a statement of the facts to the attorney-general or to the state's attorney
for the district wherein the offense is committed, who shall begin proceedings
according to the state law. [1907, ch. 197, § 10.]
Sou appropriation

in section 1624.

§ 2921. Importer defined. The term " importer," for all purposes of this
apply to such person or persons as shall bring into, or offer
for sale within this state " concentrated commercial feeding stuffs " manufactured without this state; provided, that nothing in this article shall be
construed as prohibiting persons engaged within the state of North Dakota
in the business of manufacturing flours, from selling at the place where made,
their own manufacture of bran and middlings, without complying with the
act, is intended to

provisions of section 2911.

Article

44.

[1907, ch. 197, § 11.]

— Protection op Manufacturers op Beveraoes.

§ 2922. Protection of manufacturers of soda water, etc. Registration of
trade mark. It shall be the duty of the register of deeds of any county in
this state, on the application of any person, firm or corporation lawfully
manufacturing, selling or bottling within his county, soda water, mineral
water, and other like beverages, to record in a book suitable for such purposes,
a description of the names, brands, trade marks and labels, or any of them,
used by such person, firm or corporation for making his or its casks, kegs,
barrels, bottles, jugs, fountains, boxes or other packages, which book shall be
and remain a public record in his office. The register of deeds shall collect
of any such person, firm or corporation making application to have any such
description of name, brand or trade mark recorded in said register of deed's
office, a registration fee of fifty cents for each and every such description of
name, brand, label or trade mark before the same shall be received for record
and entered upon the books of the register of deeds office. [R. C. 1905, § 2138
;

1901, ch. 185.]

Article 45.— Adulteration of Paints.
§ 2923. Label must show mineral constituents of paints offered for sale.
Every person, firm or corporation who manufactures for sale or exposes for
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Bale, or sells within this state, any white lead, paint or compound intended for
use as such, shall label the same in clear and distinct open gothic letters upon
a white background and show the true per cent of each mineral constituent
contained in said paint, or if other than linseed oil is used in its preparation,
the names of such oils or substitutes shall be shown together with the percentage thereof, and every person, firm or corporation who manufactures
for sale, or exposes for sale or sells within this 'state any mixed paint or compound intended for use as such, which contains any ingredients other than
pure linseed oil, pure carbonate of lead, oxide of zinc, turpentine, Japan dryer
and pure colors shall be' deemed guilty of a misdemeanor and upon conviction thereof shall, for each offense, be punished by a fine of not less than
twenty-five and not more than one hundred dollars and costs, or by imprisonment in the county jail not exceeding sixty days; provided, that any such
person, firm or corporation who shall manufacture for sale or expose for sale,
or sell within this state any white lead, paint or mixed paint, containing ingredients other than those as above enumerated, shall not be deemed guilty
of a violation of this article in case the same be properly labeled showing the
quantity or amount of each and every ingredient used therein and not specified above, and the name and residence of the manufacturer or person for
whom it is manufactured. [R. C. 1905, § 2139; 1905, ch. 8, § 1.]

Does not deny equal protection of laws or constitute deprivation of property without
due process of law. Heath A Million Mfg. Co. v. Worst, 207 U. S. 338, 62 L.ed. 236.
Requiring label to show ingredients, name and residence of manufacturer, etc. 40
L.R.A.(N.S.) 876.

The having
§ 2924. Possession prima facie evidence of violation, when.
in possession by any person, firm or corporation dealing in said articles, any
articles or substances hereinbefore described and not properly labeled, as
provided by section 2923, shall be considered prima facie evidence that the
same is kept by such person or firm in violation of the provisions of this article
and punishable under it. [R. C. 1905, § 2140 1905, ch. 8, § 2.]
§ 2925. Director experiment station and assistants to enforce. The director
of the North Dakota government agricultural experiment station is charged
with the proper enforcement of all the provisions of this article. The said
director and the assistants, experts, chemists and agents shall be duly authorized for the purpose, and shall have access and ingress to all places of business, factories, stores and buildings used for the manufacture or sale of paints.
;

shall also have power and authority to open any package, can, jar, tub or
other receptacle containing white lead paints that may be sold, manufactured
or exposed for sale, in violation of the provisions of this article. This article
[R. C.
shall take effect and be in force from and after January first, 1906.
1905, § 2141; 1905, ch. 8, §§ 3, 4, 5.]

They

Article 46.— Adulteratino Formaldehyde.
in this article were expressly excepts from repeal in Laws 1913, ch.
which chapter constitutes sections 10,210-10.224 herein.
§ 2926. Duty of manufacturers and dealers. It shall be the duty of each
and every manufacturer of formaldehyde (the aldehyde of methyl alcohol),
to be used as a fungicide within the 6tate, and of every dealer of original

The provisions

171. $ 15,

packages of said formaldehyde manufactured outside of this state, before the
said formaldehyde is offered or exposed for sale, or sold within this state as
a fungicide, or for fungicidal purposes, to submit to the director of the North
Dakota government agricultural experiment station at Fargo, samples of
said formaldehyde, and a written or printed statement setting forth the brand
or brands of said formaldehyde to be sold, the number of pounds contained in
each retainer or container in which it is put on the market for sale, the name
or names of the manufacturers and the place of manufacturing the same.
The statement shall set forth in per cent by weight, the amount of formaldehyde contained in the said solution of formaldehyde, and the statement bo
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furnished shall be considered as constituting a guaranty to the purchaser
that every quantity, sold or offered for sale, shall contain not less than the
amount of formaldehyde expressed in per' cent as set forth in the said statement.
[R. C- 1905, § 2142; 1905, ch. 7, § l.J
§ 2927. Eight to sell in the state, how obtained. Every purchaser of said
formaldehyde in original packages, which is manufactured outside of this
state, who intends to sell or expose the same for sale, and every manufacturer
of said formaldehyde within this state shall, after filing the statement above
provided for, with the director of the North Dakota government agricultural
experiment station at Fargo, receive from the said director a certificate stating
that he has complied with the foregoing statement, which certificate shall be
furnished without charge therefor; said certificate when furnished shall
authorize the party when receiving the same to deal in this state in the said
formaldehyde. Any person who fails to comply with the terms of section
292(> shall not be entitled to such certificate and it shall not be construed as
applying to retail dealers selling formaldehyde which has already been labeled
and {maranteed. [R. C. 1905, § 2143; 1905, ch. 7, § 2.]
§ 2928. Legal strength. Formaldehyde when sold, offered or exposed for
sale, as a fungicide, in this state, shall contain at least forty per cent by
weight of formaldehyde, and if it falls below thirty-eight per cent it shall be
deemed adulterated within the meaning of the terms of this article. [R. C.
1905, § 2144; 1905, ch. 7, § 3.]
Ri«ht to require that articles offered for sale shall answer a designated standard of
41 L.R.A.(N.S.) 149.

purity.

Duty of director of North Dakota agricultural college experiment
The director of the North Dakota government agricultural experistation at Fargo shall secure different brands of formaldehyde sold,
offered or exposed for sale within the state, and shall have said samples
of formaldehyde analyzed, and for this purpose he may appoint such agent
or agents as he may deem necessary, for the enforcement of this article,
and such agent or agents shall have free access and egress at all reasonable
hours, for the purpose of examining into any place wherein it is suspected
any formaldehyde may be kept, and such agent or agents may take from any
person, firm or corporation samples of said formaldehyde for analysis and
when said goods are found on analysis to be in violation of this law the
said director shall report the said fact to the state's attorney for the district
wherein the offense is committed. [R. C. 1905, § 2145; 1905, ch. 7, § 4.]
§ 2930. Certificates as evidence. Every certificate duly signed and acknowledged by the chemist of the North Dakota government agricultural experiment station at Fargo relating to the analysis of any formaldehyde shall be
presumptive evidence of the facts therein stated. [R. C. 1905, § 2146; 1905,
§ 2929.

station.

ment

ch. 7, § 5.]
It shall be the duty of the state's
§ 2931. Duty of state's attorney.
attorney to prosecute all persons violating any of the provisions of this article
when the evidence thereof has been presented by the North Dakota government agricultural experiment station as provided for in sections 2929 and
2930.
|R. C. 1905, § 2147; 1905, ch. 7, § 6.]
§ 2932. What constitutes violation, the doing of anything prohibited by
this article shall be evidence of the violation of the provisions of this article
relating to the things so prohibited and the omission to do anything directed
to be done shall be evidence of a violation of the provisions of this article
relative to the things so directed to be done, and any person who shall sell
any unbroken package of formaldehyde or any part thereof which has not
been labeled as herein provided, shall be guilty of a misdemeanor, and shall
be fined not less than ten dollars nor more than one hundred dollars, together
with the costs of the suit in an action caused to be brought by the director
of the North Dakota government agricultural experiment station in the name
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alpha or beta eucaine, chloroform, cannabis indica, chloral, hydrate, bromine,
iodine, acetanilid, or croton oil, or of any derivative or preparation of any
such substances contained therein shall be clearly labeled in plain, open
gothic letters printed on a white background, showing the name, the proportion or percentage of each of the foregoing constituents, and said facta
shall all be set forth on the face or principal label and separate from other
statements, and in such a way as to be clearly seen. [1907, ch. 196, § 4; R. C.
1905, § 2158; 1905, ch. 10, § 4.]
Construction and effect of statute prohibiting or regulating Bale of poisons. 30 L.RJL
(N.S.) 519.
What are medicines, drugs or poisons within the meaning of statutes regulating pharmacists. 26 L.R.A.(N.S.) 1013.
Police regulations as to labeling articles of commerce.
1 L.R.A.(NJS.) 184; 17 L.R.A.
(N.S.) 084; 40 L.R.A.(N.S) 875.

§ 2943. Cocaine, how sold. No product or preparation shall be sold, offered
for sale or given away which contains cocaine or any of its salts or derivatives, and no delivery of cocaine or its salts shall be made in this state except
upon the written prescription of a licensed physician, dentist or veterinarian,
and said prescription shall not be refilled. Any druggist violating this section of the article shall forfeit his license.
[1907, ch. 196, § 5; B. C. 1905,
§

2159

1905, ch. 10, § 5.]
;
Constitutionality of statute prohibiting or regulating sale of poisons.

80 L.R.A.(N£.)

619.

§ 2944. Methyl alcohol prohibited. It shall be unlawful to sell, offer or
expose for sale, or to have in possession any preparation or product intended
for the use of man, either for internal or external purposes, including washes
and perfumes, which contain methyl alcohol or wood spirits. [1907, ch. 196,
§ 6; R. C. 1905, § 2160; 1905, ch. 10, § 6.]
§ 2945. Physicians' prescriptions to be filled. Nothing in this article shall
be so construed as to in any way interfere with the written prescription of
any regularly licensed physician or with the filling of the same by a licensed
druggist.
[1907, ch. 196, § 7; R. C. 1905, § 2161; 1905, ch. 10, § 7.]
§ 2946. Penalty for so doing. Any person violating any of the provisions
of this article shall be deemed guilty of a misdemeanor and shall for the
first offense be punished by a fine of not less than five dollars or more than
one hundred dollars, and all necessary costs, including the expense of
analyzing such adulterated articles when said person has been found guilty
under this article, and all such adulterated or misbranded articles may by
order of the court be seized and destroyed. [1907, ch. 196, § 8; R. C. 1905,
§ 2162; 1905, ch. 10, § 8.]
Private net ion for violation of statutes regulating sales of drugs. 9 L.RJL(N.S.) 382.
Wife's right of action at common law against one selling drugs to husband. 40 L.R.A.
(N.S.) 360.
Master's liability for injury done- by servant to third person in use of deleterious drug
placed in his custody.
10 L.R.A. (K.S.) 374.
Liability of druggist for injury to stranger from drug or poison sold by him.
13 L.K.A.
(N.S.) 646.

It shall be the duty of the attorney§ 2947. Duty of state's attorney.
general and state's attorney to prosecute all persons violating any of the
provisions of this article when the evidence thereof has been presented by
the North Dakota government agricultural experiment station as provided
for in sections 2949 and 2950. [1907, ch. 196, § 9; R. C. 1905, § 2163; 190:>.

ch. 10, § 9.]
Attorney-general has right to appear before grand jury and examine witnesses in regm
to matters relating to prohibition law. State ex reL Miller v. District Ct., 19 N. D. sin.
124 N. VV. 417, Ann. Cas. 1912D, 935.
'.

§ 2948. North Dakota experiment station to inspect and analyze drugs and
medicines. The North Dakota government agricultural experiment station
shall make analysis of drugs and medicines found on sale in North Dakota
suspected of being adulterated, at such times and places and to such extent
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it may determine, and may appoint such agent or agents as it may deem
necessary for the enforcement of the provisions of this article, and such
agent or agents shall have free access and egress at all reasonable hours for
the purpose of examining into any place wherein it is suspected any drug or
medicine adulterated with any deleterious or foreign ingredient or which
falls below the standard of purity or where such ingredients exist, and such
agent or agents, upon tendering the market price of said article, may take
from any person, firm or corporation samples of any articles suspected of
being adulterated as aforesaid. [1907, ch. 196, § 10; R. C. 1905, § 2164; 1905,

as

eh. 10, § 10.]

§ 2949. Facts, how transmitted. Whenever Said station shall find by its
analysis that adulterated drugs have been on sale in this state or that said
dru<rs are in violation of this article, it shall forthwith transmit the facts so
found to the attorney-general and state's attorney of the county in which
said adulterated product was found. [1907, ch. 196, § 11; R. C. 1905, § 2165;
1905, ch. 10, § 11.]
§ 2950. Certificate as evidence. Every certificate duly signed and acknowledged by the chemist of the North Dakota government agricultural experiment station at Fargo, relating to the analysis of any drug, drug products
or medicines, shall be prima facie evidence of the facts therein stated. [1907,
ch. 196, § 12; R. C. 1905, § 2166; 1905, ch. 10, § 12.]
The said station shall make an
§ 2951. Station to make annual report.
annual report to the governor upon the work done under this article, and
said report may be included in the report which said station is already
Said station is further authorauthorized by law to make to the governor.
ized to publish and distribute bulletins giving the results of such analyses
and investigations as have been made under authority of this article. [1907.
ch. 196, § 13; R. C. 1905, § 2167; 1905, ch. 10, § 13.]

Article 49.— Prohibiting Public Drinking Cups.
§ 2952. Use of public drinking enps prohibited, where. The use of public
drinking cups on railroad trains, in railroad stations, in the public, parochial
or private schools and other educational institutions and other public buildings of the state of North Dakota is hereby prohibited from and after September first, 1913. [1913, ch. 228, § 1.]
§ 2953. Drinking cups for public use not to be furnished. No person or
corporation in charge of any railroad train or station, no school board, board
of education, town board of school directors or board of trustees of any
public, parochial or private school or educational institutions and other
public buildings shall furnish any drinking cups for public use, and no person
or corporation shall permit upon said railroad trains or in station, or at any
said public, parochial or private school or educational institution the common
use of drinking cups. [1913, ch. 228, § 2.]
Whosoever violates the provisions of this article shall
§ 2954. Penalty.
be deemed guilty of misdemeanor and shall be liable to a fine not to exceed
twenty-five dollars for each offense. [1913, ch. 228, § 3.]

Article 50.— Sanitation of Barber Shops.
§ 2955. Barbers' tools disinfected. Registered barbers or barber apprentices, and all persons engaged in hair dressing or manicuring, must disinfect
all tools used in the performance of their profession before they are brought
in direct coutact with the person of any one of their customers.
This disinfection must be carried on in a manner approved by the board of health
of the state of North Dakota. [1909, ch. 46, § 1.]
Constitutionality and effect of restrictions on right to practice trade of barber. 40
L.RA.(N£.) 629.
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§ 2956. Violation of this act, how punished. Any violation of this act
by a fine of not less than twenty-five dollars nor more than

shall be punished

two hundred.

[1909, ch. 46, § 2.]

Article 51.— Disinfection of Public Vehicles.
It shall be unlawful for any
§ 2957. Vehicles to be disinfected, when.
person, firm, corporation or association engaged in the business of transporting passengers in or through this state in any car, coach or boat for the
purpose of carrying or transporting passengers therein unless such car,
coach or boat shall have been adequately disinfected according to modern
scientific rules for the prevention of the spread of contagious diseases not
more than thirty days from the date of the use of such car, coach or boat

in this state.

[3911, ch. 247, § 1.]

§ 2958. Duty of carrier. It shall be the duty of every such person, firm,
corporation or association to keep posted in each and every car, coach or
boat used in this state for the transportation of passengers for hire a printed
placard and notice which shall contain and show the time and place when
such car, coach or boat was last disinfected. [1911, ch. 247, § 2.]
Any violation of this article shall constitute a misde§ 2959. Penalty.
meanor and subject the offending person, firm, corporation or association to
not more than one hundred dollars for each violation thereof. [1911, ch. 247,
§ 3.]

Aiiticle 52.

— Disinfecting Second-Hand Goods.

§ 2960. Dealers in second-hand household goods to disinfect same. It shall
be the duty of every person, firm or corporation dealing in second-hand furniture, before selling or exchanging, or offering for sale or exchange, or
intending to sell or offer for sale or exchange to the public in this state,
second-hand furniture, bed clothes, wearing apparel or any articles, including kitchen equipments and utensils of every description ordinarily used in
furnishing, equipping or decorating a home, to disinfect thoroughly each
and every such article before the same shall be sold or exchanged, or offered
for sale or exchange, or in any manner disposed of, in a manner approved
or prescribed by the state board of health, and it shall be the duty of the
said board to prescribe the rules and regulations necessary to secure proper
disinfection, as contemplated in this article, and such other rules relative to
the working or tagging of disinfected articles, as in the judgment of said
board may be necessary to the proper safeguard of the public from contagious
infection.

[1913, ch. 134, § 1.]
Power to regulate traffic in rags, second-hand articles or junk.
(N.S.) 620; 21 L.R.A.(X.S.) 1168; 32 L.R.A. N.S.
116.
<

38 L.R.A. 657: 5 L.R.A.

)

§ 2961. Penalty. Any persons violating any of the provisions of this article
in selling or offering for sale or exchange any article or articles of furniture
without first having disinfected the same as required herein shall be guilty
of a misdemeanor, and shall be fined in a sum not less than twenty-five
dollars and not more than one hundred dollars, or be imprisoned in the county
jail for not less than thirty days nor more than ninety days, in the discretion
of the court. [1913, ch. 134, § 2.]

Article

53.

— Sanitation of Food Producing

Establishments.

§ 2962. To what places article applies. Every building, room, basement
or cellar occupied or used as a bakery, confectionery, cannery, packing house,
slaughter house, dairy, creamery, cheese factory, restaurant, hotel, grocery,
meat market or other place or apartment used for the preparation for sale,
manufacture, packing, storage, sale or distribution of any food, shall be
properly lighted, drained, plumbed and ventilated and conducted with strict
rt'gnrd to the influence of such condition upon the health of the operative*,
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employes, clerks or other persons therein employed and the purity and wholesoraeness of the food therein produced and for the purpose of this article
the term " food," as used herein, shall include all articles used for food,
drink, confectionery or condiment, whether simple, mixed or compound, and
all substances or ingredients used in the preparation thereof.
[1909, ch. 188,
;

§

1J
Power to regulate location or condition of bakeries. 26 L.RA.(N.S.) 842; 44 L.R.A.
(N.S.) 48.
Law prohibiting operation of confectionery establishment upon certain premiseB. 44
L.R.A.(N.S.) 48.

§ 2963. Contents of places and utensils used must be protected. The floors,
sidewalks, ceilings, furniture, receptacles, implements and machinery of every
establishment or place where food is manufactured, packed, stored, sold or
distributed, and all cars, trucks and vehicles used in the transportation of
food products, shall at no time be kept in an unclean, unhealthy and unsanitary cdndition, and for the purpose of this act, unclean, nnhealthful and
unsanitary conditions shall be deemed to exist if food in the process of
manufacture, preparation, packing, storing, sale, distribution or transportation is not securely protected from Hies, dust, dirt and, as far as may be
necessary, by all reasonable means from all other foreign or injurious contamination; and if the refuse, dirt and the waste products subject to decomposition and fermentation, incident to the manufacture, preparation, packing,
storing, selling, distributing and transporting of food, are not removed daily;
and if all trucks, trays, boxes, baskets, buckets and other receptacles, chutes,
platforms, racks, tables, shelves and all knives, saws, cleavers and other
utensils and machinery used in moving, handling, cutting, chopping, mixing,
canning and all other processes are not thoroughly cleaned daily, and if the
clothing of operatives, employes, clerks or other persons therein employed
is unclean.
[1909, ch. 188, § 2.]
§ 2964. Further sanitary requirements. The sidewalls and ceilings of every
bakery, confectionery, creamery, cheese factory, hotel and restaurant kitchen
shall be well plastered, wainscoted or ceiled with metal or lumber and shall be
oil painted or kept well lime washed, and all interior wood work in every
bakery, confectionery, creamery, cheese factory, hotel and restaurant kitchen
shall be kept well oiled or painted with oil paints and be kept washed clean
with soap and water; and every building, room, basement or cellar occupied
or used for the preparation, manufacture, packing, storage, sale or distribution of food shall have an impermeable floor made of cement or tile laid in
cement, brick, wood or other suitable nonabsorbent material which can be
flushed and washed clean with water.
[1909, ch. 188, § 3.]
The doors, windows aud other openings of
§ 2965. Fly screens required.
every food producing or distributing establishment during the fly season
shall be fitted with self-closing screen doors and wire window screens of
not coarser than fourteen mesh wire gauze. [1909, ch. 188, § 4.]
§ 2966. Toilet rooms provided. Every building, room, basement or cellar
occupied or used for the preparation, manufacture, packing, canning, sak?
or distribution of food, shall have convenient toilet or toilet rooms separate
and apart from the room or rooms where the process of production, manufacture, packing, canning, selling or distributing is conducted.
The floors
of such toilet rooms shall be of cement, tile, wood, brick or other nonabsorbent
material and shall be washed and scoured daily. Such toilet or toilets shall
be furnished with separate ventilating flues or pipes, discharging into soil
Lavatories
pipes, or on outside of the building in which they are situated.
and wash rooms shall be adjacent to toilet rooms, and shall be supplied with
soap, running water and towels, and shall be maintained in a sanitary condition.
Operatives, employes, clerks and all other persons who handle the
*naterial from which food is prepared, or the finished product, before begin715
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ning work or after visiting toilet or toilets, shall wash their hands and arms
thoroughly in clean water. [1909, ch. 188, § 5.]
§ 2967. Cuspidors furnished. Cuspidors for the use of operatives, employes,
clerks or other persons, shall be provided whenever necessary, and each
cuspidor shall be thoroughly emptied and washed out daily with disinfectant
solution, and five ounces of such a solution shall be left in each cuspidor while
it is in use.
No operative, employe or other person shall expectorate on the
floor or sidewalls of any building, room, basement or cellar where the production, manufacture, packing, storing, preparation .or sale of any food is
conducted.

[1909, ch. 188, § 6.]

No person or persons ?hall be
§ 2968. Not used for sleeping purposes.
allowed to live or sleep in any room of the bake shop, kitchen, dining room,
confectionery, creamery, cheese factory or place where food is prepared,
served or sold. [1909. ch. 188, § 7.]
§ 2969. Diseases enumerated. No employer shall require, permit or suffer
any person to work, nor shall any person work, in a building, room, basement, cellar or vehicle occupied or used for the production, preparation,
manufacture, packing, storage, sale, distribution and transportatiou of food
who is affected with any venereal disease, smallpox, diphtheria, scarlet fever,
yellow fever, tuberculosis or consumption, bubonic plague, Asiatic cholera,
leprosy, trachoma, typhoid fever (epidemic >, epidemic dyseptery, measles,
mumps, German measles (Rothein), whooping cough, chicken pox or any
other infectious or contagious disease. [1909, ch. 188, § 8.]
The chief inspector or deputy
.§ 2970. Inspector may abate violations.
inspector of any agent of the food commissioner, of the experiment station
at Fargo, shall have full power at all reasonable times to enter and inspect
every building, room, basement or cellar occupied or used for the production for sale, manufacture for sale, storage, sale, distribution or transportation of food and all utensils, fixtures, furniture and machinery used as aforesaid, and if upon inspection any food producing or distributing establishment, conveyance, employer, operative, employe, clerk, driver or other person
is found to be violating any of the provisions of this article, or if the production, preparation, manufacture, packing, storing, sale, distribution or
transportation of food is being conducted in a manner detrimental to the

health of the employes and operatives and the character or quality of the
food therein being produced, manufactured, packed, stored, sold, distributed
or conveyed, the officer or inspector making the examination or inspection
shall furnish evidence of said violation to the attorney-general and district
attorney, who shall prosecute all persons violating any of the provisions of
this article, or shall report such conditions and violations to the food commissioner, who shall issue an order to the person or persons in authority at
the aforesaid establishment to abate the condition or violation or make such
improvements as may be necessary to abate them, within the period of five
days or such reasonable time as may be required in which to abate them.
Such order shall be in writing, and the person receiving the order shall have
the power of appeal from the order and instructions, and may within five
days from the issuance of the order appear in person or by attorney beforo
the food commissioner of the experiment station at Fargo to give reason
why such order or instruction should not be obeyed. [1909, ch. 188, § 9.]
Any person who violates any of the provisions of this
§ 2971. Penalty.
article or who refuses to comply with any lawful orders or requirements of
the food commissioner, duly made in writing, as provided in section 2970,
shall be guilty of a misdemeanor, and on conviction shall be punished for
the first offense by a fine of not less than ten dollars nor more than fifty
dollars; for the second offense by a fine of not less than fifty dollars nor
more than one hundred dollars and for the third and subsequent offense by
a tine of two hundred dollars, and imprisonment in the county jail for not
716
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than thirty nor more than ninety days, and each day after the expiration of the time limit for abating unsanitary conditions and completing improvements to abate such conditions as ordered by the food commissioner
of the experiment station at Fargo, shall constitute a distinct and separate
offense.
[1909, ch. 188, § 10.]
less

Article 54.— Automobiles.
R. C. 1905, | 21G9, prescribing a limit of speed for automobiles and motor cycles was
expressly repealed by Laws 1911, ch. 6, { 20, which, if retained in this compilation, would
be section 2l>~0t. Kor speed regulation, see section 29761.

§ 2072. Must have bell or horn. Every automobile or motor cycle shall
be provided with a bell or horn which, when operated outside of a city or
village, shall be rung or blown by the driver or operator when approaching
from behind a vehicle propelled by animals so as to give timely notice of the
approach of said motor vehicle. [R. C. H' )5, § 2170; 1905, eh. 49, § 2.]
lie law of automobiles.
108 Am. St. Rep. >\2\ 1 L.R.A.(N*S.) 215.
Every automobile or
§ 2973. Must use muffler, when. Must have lights.
motor cycle using gasoline, steam or any other substance as a motive power,
shall use a mu filer, so-called, when operated, driven or moved upon the
streets of any town, village or city within the state, or when meeting or
passing animal propelled vehicles on any public road or highway within the
state.
Every such automobile or motor cycle shall also be provided with
lights, the automobile to carry not less than two lights in frout of such
machine, one of which to be on either s <U\ and the motor cycle to carry at
least one light.
[K. C. 1905, § 2171 1905, ch. 49, § 3.
'J

;

Kuilure of driver of automobile encountering horse on highway, to display proper lights.
4S L.K.A.lX.S.I 9f>4.

Law of .the road. The driver or operator of any automobile or
shall be governed by the usual law of the road by turning to
right in meeting vehicles, teams or persons moving or headed in an
opposite direction, and by turning to the left when passing vehicles, teams
or pei-sons moving or headed in the same direction.
(R. C. 1905, § 2172;
1905, ch. 49, § 4.
Reciprocal duty of operator of automobile and pedestrian to use care. 38 L.RJL(N.S)
487; 42 L.R.A.(N.8.) 1178.
§ 2975. Stop when signaled by driver of vehicle. The driver or operator in
charge of any automobile or motor cycle on any public road or highway outside
the limits of any town, village or city within the state, when signalled by the
driver of any vehicle propelled by horses or other animal power, which signal
shall be given by raising the hand or in such other manner as to attract attention, shall stop said automobile or motor cycle until the vehicle propelled by
said animal power has passed; and if approaching said vehicle from behind,
the driver or operator in charge of said automobile or motor cycle shall stop
for a reasonable time, and the driver of said animal propelled vehicle shall, as
soon as the condition of the road will permit, turn to the right and allow at
least one-half of the road on his left for the passage of said automobile.
[1909,
ch. 42, § 1; R. C. 1905, § 2173; 1905, ch. 49, § 5.]
Duty of automobile operator when horses encountered on highway. 1 L.E.A.(N.8.)
§ 2974.

motor cycle
the

223, 224; 14 L.B.A.(N.8.) 261.

Duty of driver of automobile to stop on signal of driver of

horse.

48 L.BJL(N.8.)

954.

§ 2876. Penalty for violation. Any person who shall violate any provisions
of this article shall be guilty of a misdemeanor, and shall be punished by a fine
of not less than ten dollars and not more than fifty dollars, and if default is
made in the payment of such fine such person or persons shall be committed to
the county jail until such fine is paid conditioned, however, that each day's
service in jail shall be equal to two dollars of such fine, and the person so
offending shall be liable for damages in a civil action to any person who shall
have been injured in person or property by reason of such violation of this
;

article.

[1909, ch. 42, § 2;

& C. 1905, § 2174; 1905, ch. 49, §

6.]
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Other Regulations fob

Such Vehicles.
§ 2976a. Definition of terms. The term " motor vehicle " as used in this
article, except where otherwise expressly provided, shall include all vehicles
propelled by any other thau muscular power, except traction engines, road
rollers, fire wagons and engines, police patrol wagons, ambulances and such
vehicles as run only upon rails or tracks.

The term " local authorities " shall include all officials of counties, cities,
towns or villages.
The term " state " as used in this article, except where otherwise provided, shall include the territories and federal districts of the United States.
The term " owner " shall also include any person, firm, association or corporation owning or renting a motor vehicle or having the exclusive use
thereof, under lease or otherwise, for a period greater than thirty days.
The term " public highway " shall include any highway, town road, county
road, state road, public street, avenue, alley, park, parkway or public place
in any county, city, town or village except any speedway which may have
beeu or may be expressly set apart by law for the exclusive use of horses

and

light carriages.. [1911, ch. 6, § 1.]
Registration and numbering of automobiles.

1

L.R.A.(Js.S.) 215.

Every owner of a motor vehicle
§ 2976b. Application for registration.
which shall be operated or driven upon the public highways of this state,
for each motor vehicle owned, except as herein otherwise provided, shall
cause to be filed, by mail or otherwise, in the office of the secretary of state,
a verified application for registration on a blank to be furnished by the
secretary of state for that purpose, containing:
1. A brief description of the motor vehicle to be registered including the
name of the manufacturer, the factory number and model, if such number
and model there be.
2. The name, residence and business address of the owner of such vehicle
and the name of the county in which he resides. [1911, ch. 6, § 2.]
§ 2976c. Change of ownership. Upon the sale of a motor vehicle registered in accordance with this section, the vendee shall, within ten days after
the date of such sale, notify the secretary of state of the same upon a blank
furnished him for that purpose, stating the name and business address of the
previous owner, if known, the number under which such vehicle is registered,
and the name, residence and business address of such vendee. Upon filing
such statement such vendee shall pay to the secretary of state a fee of one
dollar and upon receipt of such statement and fee the secretary of state
shall file such statement in his office and also in the registration book or
index such change of ownership. [1911, ch. 6, § 3.]
§ 2976d. Registration by secretary of state. Upon receipt of an application for registration of a motor vehicle or vehicles as provided in section
2976b, the secretary of state shall file such application in his office and
register such motor vehicle or vehicles, with the name and residence and
business address of the owner, together with the facts stated in such application in a book or index to be kept for that purpose, under the distinctive
number assigned to such motor vehicle by the secretary of state, which book
or index shall be open to inspection during reasonable business hours. [1911,
ch. 6, § 4.]

§ 2976e. Tags delivered on payment of license fee. Upon the filing of such
application and the payment of the fee provided in section 2976g, the secretary of state shall assign to such motor vehicle a distinctive number, and
without other fee, issue and deliver to the owner a set of two (2) tags at
registration, upon each of which shall be displayed the distinctive number
assigned in the form and size provided in section 2976j, which shall be evidence of payment of license fee of such registration.
7J»
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In the event of the loss, mutilation or destruction of a certificate of registration, the owner of a registered motor vehicle may obtain from the secretary of state an affidavit showing the fact and the payment of a fee of
one dollar for each set of duplicates. [1911, ch. 6, § 5.]
§ 2976f. Annual renewal of registration. Such registration shall be renewed annually, and upon the payment of the same fee as provided in this

such renewal to take effect cm the first day
of January of each year.
(1911, ch. 6, § 6.j
§ 2976g. License fee for registration and re-registration. A fee of three
.$3.00) dollars shall be paid to the secretary of state upon the registration or
re-registration of a motor vehicle in accordance with the provisions of this
article for original registration,

(

article.

[1911, ch. 6, § 7.]
Requiring license for operation of automobile.

1

L.R.A.(N.S.) 215; 21 L.R.A.(N.S.)

41; 37 L.R.A.(N.S.) 440.

Operating automobile without licenw.

83 L.R.A.(N.8.) 561; 25 L.R.A.(N.S.) 734 ; 35

L.R.A.(N"jS.) 6U'J; 41 I/.R.A. (X.S.) 308.

No person
§ 2976b, Registration tag to be displayed .on vehicles in use.
shall operate or drive a motor vehicle on the public -highways or within the
limits of any city, town or village of this state after thirty days after this
article takes effect, unless such vehicle shall have been registered in accordance with this article and shall have the tag of registration assigned to it by
the secretary of State conspicuously displayed on the rear of such vehicle,
securely fastened. Provided, that this section shall not apply to dealers in
demonstrating automobiles offered for sale.
No person shall display on such vehicle at the same time any number assigned to it under any other motor vehicle law or ordinance. [1911, ch. 6, § 8.]
§ 29761. Color of number plates and numerals or letters. Such certificates
shall be of a distinctly different color or shade each year, there being at all
times a marked contrast between the color of the number plate and that of
the numerals or letters thereon.
[1911, ch. 6, § 9.]
§ 2976j. Size and form of registration tag. Such certificate of registration
shall be substantially of the following size and form, namely a plate or placard
of metal or enamel with metal letters eight and one-half inches in length and
five inches in width for one or two numerals; ten inches in length and live
inches in width for three numerals; twelve inches in length and five indies
in width for four or more numerals; on the left end of this plate with letters
running vertically from the top, there shall be the two letters " N. D.," each
letter of which shall be approximately one inch in length, and on the right end,
arranged in the same manner and same size, there shall be the four numerals
of the year in which the license is issued and on the body of such plate there
shall be the distinctive numbers assigned to the vehicle in numerals four
inches long, each stroke of which shall be at least one-half inch in width, provided that motor cycles shall be assigned tags three inches in width and of
a height to permit numerals to be placed vertically. Across the top of this
tag with letters running horizontally shall be the two letters " N. I).," and
across the bottom arranged in the same manner there shall be the four
numerals of the year in which the license is issued, except that the last shall
be in proportionate size to the small plate. Provided, further, that the owner,
in lieu of such registration tag, may use a tail lamp with the l egist rat ion
number, the letters " N. D.," and the numerals of the year displayed in the
lens, the registration numerals to be of the size displayed above.
[1911, ch. G,
:

;

§

10.]

§ 2976k. Special provision for nonresidents temporarily within the state.
to registration shall not

The provisions of the foregoing sections in regard
apply to a motor vehicle owned by a nonresident of
rarily within the state, while passing into or

this state, who is tempothis state from an ad-

through
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joining state, provided that euch nonresident shall have displayed in a
conspicuous way on the motor vehicle he is operating, a number and tag which
[1911,
shall make it and the place from which it comes easily identified.
ch.

6, § 11.]

No person shall operate a
§ 29761. Speed and other road regulations.
motor vehicle on the public highways of this state at a rate of speed greater
than is reasonable and proper, having regard to the width, condition and
use of the highway at the time and the general and usual rules of the road,
or so as to endanger property or the life or limbs of any person. Provided,
that upon approaching a dam, bridge, sharp curve or descent, and also in
traversing such dam, bridge, sharp curve or descent and upon approaching
a crossing or intersecting highway or in passing from a side street into a
main thoroughfare where persons or vehicles are not plainly discernible,
a person operating a motor vehicle shall have such vehicle under perfect
control and the rate of speed shall not exceed one mile in eight minutes provided, that within the limits of any incorporated city or village the rate of
speed shall not exceed ten miles per hour, and provided, further, that on any
street or highway outside of the limits of any incorporated city or village the
rate of speed shall not exceed thirty miles per hour.
[1911, ch. 6, § 12.]
;

Public regulations as to speed of automobile. 1 L.R.A.IN.S.) 219.
'£:> L.K.A. (N.S.)
nej;li»ence.
40; 38 L.U.A.(N-S.) 488.
Applicability of res ipsa loquitur to injury by automobile or other vehicle on highway.
32 L.R.A.IN.S.) 1177.
EvidVnce as. to gpeed of automobile. 34 L.R.A.(N.S.) 778.
Private action for violation of statute not expressly conferring it. 9 L.R.A.(N.S.) 338.

Sp«ed of automobile as

§ 2976m. Penalty for molesting driver or using without leave. No person
tamper with or drive or operate or use a motor vehicle without the
permission of the owner, and no person shall, without authority of the person
in charge, climb upon or in any automobile, whether the same is in motion or
at rest, or hurl stones or other missiles at the same or the occupants thereof,
or shall, while such motor vehicle is at rest and unattended, sound the horn
or other signaling device or attempt to manipulate any of the levers, starting
crank, brakes or machinery thereof, or set such vehicle in motion or otherwise damage or interfere with the same.
Any person who enters any warehouse, garage or building of any kind and
takes and removes therefrom for his own use or that of others any automobile
or motor vehicle, without the knowledge and consent, express or implied, of
the owner thereof, shall be deemed guilty of a misdemeanor, and upon convie
tion thereof shall be punished as provided in section 2976r.
The fact that such automobile or motor vehicle was voluntarily returned
to its original place by the party taking the same before or after the owner
discovers such removal, or the fact that the party taking the same was then
and there in the employ of the owner of such property shall not be deemed
a defense in the prosecution of such offender. [1911, ch. 6. § 13.]
At the end
§ 2976n. Disposition of license moneys by secretary of state.
of every month the secretary of state shall pay into the county treasury
to the account of a special road maintenance fund as hereinafter provided
all moneys received by him under this act which has been paid to him by
owners of motor vehicles in such county, and shall file with the county auditor a verified statement of the amounts and sources thereof, providing that
from the moneys received from such license he shall retain a sufficient
amount for the purchase of tags and books of registration. [1911, ch. 6.
§14.1
§ 2976o. Claims for moneys expended on highways. All claims for money
expended on the highways under the provisions of this article shall be paid
by the county treasurer upon the presentation of properly prepared vouchers
approved by the county superintendent of highways and the board of
county commissioners. [1911, ch. 6, § 15.]
shall
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§ 2976p. License moneys to be expended for repairs and maintenance of
The moneys received by each county from this source shall be
expended for repairs and maintenance on the main traveled roads of the
county under the direction of the county superintendent of highways, and
where no county superintendent of highways has been appointed then under
the direction of the board of county commissioners, provided that all money
so expended for repairs and maintenance shall be expended from April first
to December first annually. Provided, further, that none of this money shall
be expended within the limits of any incorporated city or village, nor shall
it be expended on any road within any township that does not levy at least

highways.

a tax of six mills for road purposes. [1911, eh. 6, § 16.)
Driver to stop in case o'f accident.
§ 2976q. Civil suits for damages.
Nothing in this article shall be construed to curtail or abridge the right of any
person to prosecute a civil suit for damages by reason of injuries to persons
or property resulting from the negligent use of the highways by a motor
vehicle or its owner or his employe or agent, and in all actions and proceedings against the registered owner of a motor vehicle for negligence in the
operation of sueh vehicle or for any violation of this article, the fact that such
motor vehicle had upon it the registration number assigned to such owner
under this article shall be prima facie evidence that such motor vehicle belonged to such registered owner.
In case of accident to any person or property on the public highway, due
to the operation thereon of a motor vehicle, the person operating such motor
vehicle shall stop and, upon the request of any person injured, or any person
present, give such person his name and address.
[1911, ch. 6, § 17.
Power to require «lrivor of automobile who has caused injury to identify himself. 40
L.R.A.(X.S.)

4fl

L.R.A. ( N.S.

)

977.

§ 2076r. Penalty for violation of provisions. Any person who shall violate
provisions of this article shall be guilty of a misdemeanor, and
shall be punished by a fine of not less than ten dollars and not more than fifty
dollars, and if default is made in the payment of such fine such person or
persons shall be committed to the county jail until such fine is paid conditioned, however, that each day's service in jail shall be equal to two dollars
of such fine. [1911, eh. 6, § 18.]
§ 2976s. Officials directed to enforce provisions of this article. It is the
duty of the county superintendent of highways and deputy county superintendent of highways when such are appointed, and otherwise the board of
county commissioners, and all police officers of incorporated cities and villages
to enforce the provisions of this article.
[1911, ch. 6, § 19.]

any

:

Article 56.—

.

.

Fitte Escapes.

The owners and pro§ 2977. Hotel owners must provide fire escapes.
prietors of all hotels, factories, public halls, offices and other buildings in
this state, over two stories in height, are required to provide safe and suitable
fire escapes from all rooms above the second story of such hotel or other
building, and when rooms have no outside windows there shall be affixed
to the window in the hallway leading from such room at least three fire
escapes in each window as herein directed. Such fire escape shall consist of at
least one good cotton rope not less than one inch in diameter, to be securely and
permanently fastened with iron rings or bolts at a point immediately outside
or inside of at least one window in each room above the second story; and
such rope shall be of sufficient length to reach to the ground provided, that
if the owner or proprietor of any such buildings shall provide good and
sufficient iron ladders extending from each of the windows herein mentioned,
and from points immediately adjacent to each of such windows to the ground,
securely and permanently fastened to such building, or shall have the fire
escape ladder in each of the rooms and hall windows aforesaid, of sufficient
;

46
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length to reach from such windows to the ground, he will be deemed to have
complied with the requirements of this section. [R. C. 1905, § 2175; 1883,
ch. 58, § 1; R. C. 1895, § 1717.]
Liability for absence or condition of fire escape to tenant of part of premises. 23 L.R.A.
157.
Effect of lack of fire escapes on liability of tenant for rent 39 L.RJMN.S.) 894.
Private action for violation of statute requiring fire escapes. 9 L.R,A.{X.S.) 379.
Violating ordinance as to fire escapes as ground for private action. 5 L.R.A.(N.S.) 261.
Liability for injuries cauicd bv luck or insufficiency of fire escape*. 15 L.R.A. 160; 10
L.R.A.(X.fc.) 177; 21 L.R.A.(N.S.) 178; 39 L.R.A."(N.S.) 744.

§ 2978. Penalty for neglect. Any person violating any of the provisions
of the last section shall be punished by a fine of not less than twenty-five
dollars for each room in such hotel or other building not provided with firo
escapes as aforesaid. [R. C. 1905, § 2176; 1883, ch. 58, § 2 ; R. C. 1899, § 1718.]
Change of ordinance requiring fire escapes after compliance therewith. 2 L.R.A. N.S.
(

398.

Conclusiveness of official certificate approving fire escapes. 1 L.R.A.(X.S.) 1001.
Private action for violation of statute requiring fire escapes. 9 L.R.A.(N.S.) .179.
Private action for violation of ordinance as to fire escapes. 5 L.R.A.(N.5.t 2«5l.
12 L.R.A. 160; 10
Liability for injuries caused by lack or insufficiency of fire escapes.
L.R.A.(N.fc.) 177; 21 L.R.A.(N.S.f 178; 39 L.R.AJN.S.) 744.

Article 57.— Hotel Inspection.
§ 2979. Hotel defined. Every building or structure kept, used or maintained as, or advertised as, or held out to the public to be an inn, hotel or
public lodging house, or place where sleeping accommodations are furnished
for hire to transient guests whether with or without meals, shall for the purpose
of this article, be deemed to be a hotel, and wherever the word " hotel " shall
occur in this article, it shall be construed to mean every such structure as
is described in this section.
[1909, ch. 141, § 1; 1907, ch. 135, § 1.]
§ 2980. Fire escapes, how constructed. Every hotel that is more than two
stories high shall be provided with a hall on each floor extending from one
outside wall to the other, and at each end of such hall shall be equipped
with an iron fire escape on the outside of the building, connecting on each
floor above the first, with at least two openings, which shall be well fastened
and secured, with landings not less than six feet in length, and three in width,
guarded by an iron railing not less than three feet in height. Such landing
shall be connected by iron stairs not less than two feet wide and with steps
of not less than six inches tread, and protected by a well secured hand rail
on both sides and reaching to within ten feet of the ground, with a drop
ladder twelve inches wide reaching from the lower platform to the ground.
Such fire escapes shall be sufficient if a perpendicular iron ladder shall be
used instead of the stairs provided, such iron ladder is placed at the extreme
outside of the platforms and at least two feet away from the wall of the
building, and provided said ladder is equipped with round iron rounds not
more than fifteen inches apart. The way of egress to such fire escape shall
nt all times be kept free and clear of all obstruction of any and every nature.
There shall be posted and maintained in a conspicuous place in each hall and
in each guest's room, except the halls and rooms on the ground floor of
such hotel, a printed notice in characters not less than two inches high, calling
attention to and directing the way to such fire escape.
red light shall be
maintained in buildings over two stones high on each floor at the end of the
hall, directly in front of the fire escape.
[1909, ch. 141, § 2; 1907, ch. 135, § 2.]
§ 2981. Fire extinguishers and standpipes. Each and every hotel shall be
provided with at least one chemical fire extinguisher, approved by the national
board of underwriters, for every twenty-five hundred square feet or less of
floor nrea, which such extinguisher or extinguishers shall be placed in a
••onveuient location in a public hallway outside of the sleeping rooms, and
shall always be in condition for use, or in lieu thereof, such hotel shall be
;
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equipped with not less than one and one-fourth inch standpipe with hose
connections and hose of sufficient length to reach both ends of hall where
standpipe is located, always attached in such hallway, which standpipe shall
be supplied with a sufficient pressure of water.
[1909, ch. 141, § 3; 1907,
oh. 135, § 3.]

Every hotel
§ 2982. Provisions for buildings not over two stories high.
is not over two stories in height and which is not provided with such
escape as is described in section 2980 hereof, shall provide in every bedroom or sleeping apartment on the second floor a manilla rope at least fiveeighths of an inch in diameter and of sufficient length to reach the ground,
with knots or loops of not more than fifteen inches apart, and of sufficient
strength to sustain the weight and strain of at least five hundred pounds.
Such rope shall be securely fastened to the joists or studding of the building
as near the window as practicable, and shall be kept coiled in plain sight at
all times, nor shall such rope be covered by curtains or other obstructions.
Every such hotel shall provide and maintain in a conspicuous place in every
bedroom or sleeping apartment above the ground a printed notice calling
attention to such rope and giving directions for its use. [1909, ch. 141, § 4;
which

fire

1907, ch. 135, § 4.]

Every hotel which is equipped
§ 2983. Elevator shafts to be protected.
with a passenger or freight elevator shall cause the shaftway of such elevator
or elevators to be inclosed with an iron sheathing as nearly airtight as is
practicable and shall provide tight doors to such shaftway, or in lieu of such
sheathing shall provide automatic floor traps at each floor in such shaft
either of which appliances to be built in the most approved manner for the
prevention of spread of fire by means of said shaft. [1907, ch. 135, § 5.]
Every hotel shall be well drained, constructed
§ 2984. Sanitary provisions.
and plumbed according to established sanitary principles; shall be kept clean

and in a sanitary condition, and free from effluvia arising from any sewer,
drain, privy or other source within control of the owner, manager, agent or
other person in charge shall be provided with water closets or privies properly
screened, for the separate use of males and females, which water closets or
privies shall be disinfected as often as may be necessary to keep them at all
times in a sanitary condition.
All bedrooms shall be kept free from vermin and the bedding in use shall
be clean and sufficient in quantity and quality; all sheets shall be at least
eight feet in length; each guest shall be furnished with two towels; in case
bedrooms are carpeted the carpet or carpets thereon shall be taken up and
thoroughly cleansed at least once each year; no rusted tin or iron vessel or
utensil shall be used in cooking food, and all foodstuffs shall be kept in a
clean and suitable place, free from dampness and contact with dirty water;
the floors, closets, cupboards and walls of all kitchens shall at all times be
kept free from dirt and no dust or grease shall be allowed to collect thereon
a metal container shall be provided to hold ashes where such ashes are stored
In all cases where a patient having an
in or around the hotel building.
infectious or contagious disease has been confined in a hotel room such room
shall upon the removal of such patient be closed and fumigated, and upon the
completion of such fumigation the certificate of a reputable physician to that
In all hotels or lodging houses
fact shall be forwarded to the hotel inspector.
M-here fifty cents or more per night is charged for lodging the sheets and
pillow cases shall be changed after the departure of each guest, and within
three months after the taking effect of this article it shall be unlawful to
have upon a bed of any such hotel or lodging house any mattress of a lower
grade than that commonly known to the trade as cotton felt combination;
each mattress shall weigh at least thirty -five pounds unless it be a hair matEach hotel, rooming
tress, in which case it shall weigh thirty pounds or more.
house or restaurant where fifty cents or more per meal is charged shall keep
;
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in its main public washroom individual towels or paper toweling in full view
and reach of all guests at all hours. Each room shall be properly ventilated
by at least one window, and by a doorway leading into the hall.
[1913,
ch. 184, § 1

;

1909, ch. 141, § 5; 1907, ch. 135, §

6.

Every owner, manager,
§ 2985. Penalty for failure to comply with article.
agent or person in charge of a hotel who, after thirty days' notice by the
inspector hereinafter provided for in this artiele, shall fail to comply with
any of the provisions of this article shall be deemed guilty of a misdemeanor,
and shall be fined not less than ten dollars nor more than fifty dollars, or
shall be imprisoned in the county jail for not less than ten days nor more than
thirty days, or both, and every day that such hotel is carried on in violation
of this article shall constitute a separate offense.
[1907, ch. 135, § 7.]
Appointment.
Bond.
For the purpose of
§ 2986. Inspector of hotels.
carrying into effect the provisions of this article the governor, by anil with
the advice and consent of the senate, shall appoint an inspector of hotels who
shall hold office until the first Monday in January of the odd numbered year
next alter his appointment, and until his successor qualifies, and who shall be
prohibited from soliciting or selling goods or merchandise for any person, firm
or corporation; but the governor may remove such inspector and appoint
another in his place whenever he shall deem it necessary for the public good.
Said inspector shall receive an annual salary of eighteen hundred dollars,
payable monthly.
He shall give bond to the state in the penal sum of five
thousand dollars conditioned for the faithful performance of his official duties,
to be approved by the secretary of state.
[1907, ch. 135, § 8.]
§ 2987. Powers and duties of inspector. It shall be the duty of the inspector
to see that all of the provisions of this article are cv.nplied with, and s<*id
inspector shall personally inspect once in each year every hotel as defined 03this article. Said inspector is hereby granted police power to enter any hotel at
reasonable hours to determine whether the provisions of this article are being
complied with. The inspector shall keep a complete set of books for public
use and inspection showing the conditions of each hotel so inspected, together
with the name or names of the owners, proprietors and managers thereof, and
showing its sanitary condition, the number and condition of its fire escapes
and any other information for the betterment of the public service.
[1907,
ch. 135, § 9.]
If the inspector shall find,
§ 2988. Certificate of inspection to be posted.
after examination of any hotel, that this law has been fully complied with, he
shall issue a certificate to that effect to the person operating the same, and
said certificate shall be kept posted up in a conspicuous place in said inspected
building, and provided that no certificate shall be issued in any case until
the inspection fee shall have been paid. [1913, ch. 184, § 2; 1907, ch. 135, § 10.]
Any inspector who shall willfully
§ 2989. Penalty for certifying falsely.
certify falsely regarding any building inspected by him, and who shall issue
a certificate to any person operating any hotel when such person has not complied with the provisions of this article, shall, on conviction thereof, be fined
not less than fifty dollars nor to exceed five hundred dollars, and may be
imprisoned not to exceed one year in the state prison, or both at the discretion
of the court, and upon conviction shall be forever disqualified to hold said
office.
[1907, ch. 135, § 11.]
Any
§ 2990. Penalty for interfering with inspector or failure to pay fee.
owner, manager, agent or person in charge of a hotel who shall obstruct or
binder an inspector in the proper discharge of his duties under this article,
or who shall refuse or neglect to pay the fee for inspection prescribed herein,
shall be guilty of a misdemeanor, and upon conviction thereof shall be fined
not less than ten dollars nor more than fifty dollars, or shall be imprisoned
in the county jail for not less than ten days nor more than thirty days, or both.

[1907, ch. 135, § 12.]
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It shall be the duty of the
§ 2991. Inspector authorized to make arrests.
inspector, upon ascertaining by inspection or otherwise that any hotel is being
carried on contrary to the provisions of this article, to make complaint and
cause the arrest of the person so violating same, and it shall be the duty of
the state's attorney in such case to prepare all necessary papers and conduct
such prosecutions.
[1907, ch. 135, § 13.J
Every hotel containing less than ten sleeping rooms
§ 2992. Inspection fee.
for the accommodation of the public shall pay an inspection fee of two dollars
and fifty cents when inspected under the provisions of this article, and every
hotel containing more than ten sleeping rooms and less than twenty sleeping
rooms for the accommodation of the public shall pay an inspection fee of five
dollars when inspected under the provisions of this article, and every hotel
containing twenty or more sleeping rooms and less than fifty sleeping rooms
for the accommodation of the public shall pay an inspection fee of ten dollars,
and every hotel containing fifty or more sleeping rooms shall pay an inspection
lee of twenty dollars, when inspected under the terms of this article.
Such
fees shall be collected by the inspector annually at the time of inspection,
and if not paid on demand the inspector may sue therefor in his own name for
the use of the state, and in such case the court shall allow and enter as a part
of the judgment against the defendant, all the costs of such action, including
a fre not exceeding twenty -five dollars for any attorney necessarily employed
in such action by the inspector.
[1909, ch. 141, § 6; 1907, ch. 135, § 14.]
At the end of each
§ 2993. Pees, less expenses, turned over to the state.
month th. inspector shall pay into the state treasury all moneys received by
him as such, and file with the state auditor a verified statement of the amount
and the sources thereof. Such moneys shall be credited to the " hotel inspection fund."
On or before the tenth day of each month the inspector shall
certify to the state auditor the amount due him as compensation and necessary
traveling expenses for the preceding month, also items and amounts of all
expenses necessarily incurred by him, including the cost of blanks, stationery,
postage and travel, and such salaries and expenses being duly audited shall
be paid by the state treasurer out of such hotel inspection fuud and the state
shall not be held responsible in any manner for any deficiency that may exist.

[1907, ch. 135, § 15.]
§ 2934. Pure water for guests. It shall be the duty of every person conducting or operating a hotel, public inn or lodging house, to see that the drinking
water supplied by said hotel, public inn or lodging house is pure and free
from disease germ. The source of supply must be far enough removed from
privy vaults or other means of contamination to prevent drainage from said
vaults t<» the wells or other source of supply, and the water supply shall be
subject to examination by the inspector, and when found unfit for drinking
[1907, ch. 135, § 16.]
purposes its use must be discontinued forthwith.

Article 58.— Doorways in P.cblic Buildings.
All doors of ingress
§ 2995. Doors of public buildings, construction of.
and egresR in all buildings used for public assemblages of any character in
this state, including school houses, churches, theaters, public halls, city halls,
court houses, factories, hotels and all other public buildings, wherein numbers
of persons are employed or are in the habit of meeting together for any
purpose, shall be so constructed as to open and swing outward, and doorways
shall not be less than four feet in width, with proper landings and stairways
[R. C. 1905, § 2177; 1887, ch. 54, § 1; R. C. 1899,
of at least equal width.
§

1719.]
Private action* for violation of building lnw.

9 L.R.A.(N.8.) 376.

It shall be the duty of all
§ 2996. Who shall comply with th's article.
persons owning or having charge of such buildings, including trustees, boards
of directors and boards of education, to comply with the provisions of the
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last section within six months after the same shall take effect; but nothing
herein shall be construed to require a change in the width of existing stairways and doorways, and this article shall not apply to churches and school

houses not within the limits of any city or village.
[R. C. 1905, § 2178 1887,
ch. 54, § 2 R. C. 1899, § 1720.]
2997.
Penalty for failure to comply. Any person failing to comply with
§
the provisions of this article, or who shall build, maintain or permit to be used
any such building contrary to the provisions hereof shall be deemed guilty of
a misdemeanor.
[R. C. 1905, § 2179; 1887, ch. 54, § 3; R. C. 1899, § 1721.]
;

;

Article

59.

— Weights and Measures.

Laws

1907, ch. 273, entitled " Inspection of Weights and Measure*," which constitutes
of this article, does not expressly amend or expressly repeal any designated
section of the Revised Cedes of H)05: its concluding svctiuri repeals " all acts and parts of
acts in conflict" therewith. It is here regarded as superseding It. C. 1905, §§ 2180-2187.

a large part

The sheriff
Deputy.
§ 2998. Sheriff inspector of we ghts and measures.
of each county within the state shall be the inspector and scaler of weights
He shall have power to appoint a deputy to perform the duties
hereinafter provided, who must be a person qualified by experience and training to intelligently perform the same, but he may be a regular deputy sheriff
The deputy shall have
provided he has the qualifications above described.
the same power and perform the same duties under this article as the inspector
and sealer, and shall take and subscribe the oath required by other county
officers.
[1907, ch. 273, § 1.]
R. C. 1905. § 2181, required " the said inspector" to give a bond.
But at that time the
inspector was appointed by the governor.
R. C. 1905, § 2180.
and measures.

§ 2999. Tests, made when. Record. The inspector and sealer or his deputy
shall once in each year test all weights and measures, scale beams, patent
balances, steelyards and other instruments used in weighing or measuring
any commodity sold by weight or measure in his county by the duplicates of
said weights and measures as are hereinafter provided provided, the inspector
of weights and measures or his deputy may test wagon scales oftener than
once each year if he has reason to believe that the same arc not weighing
correctly.
He shall give to the person in charge of such weights or measures
a certificate of the correctness thereof, if found to be correct, and if found
to be incorrect, he shall cause the same to be corrected, if he can, and if not he
shall mark the same " condemned " and in case of short weights or measures
that cannot be corrected he shall condemn, confiscate and keep the same for
evidence.
He shall keep a record of all such certificates issued by him and
of all his transactions under this article, and shall file with the county auditor
during the month of December of each year a statement showing the date of
examination and giving the names of the persons, firms or corporations whose
scales, weights and measures have been by him examined, and setting out
against such names an enumeration of any scales, weights or measures by him
so condemned.
[1907, ch. 273, § 2.]
;

This section is regarded as superseding R. C. 1905, ft 2182, although the latter specified
as one of the duties of the inspector or his deputies *' to determine the amount due any
person for the doing of anything which is dependent upon the weight or measurement of
the thing to be dono or to be delivered within this state."

The standard of weights and measures shall
§ 3000. Standard established.
be the standard adopted by the government of the United States, and any
person who knowingly uses for the purpose of purchase or sale or keeps for
public use a weight, measure, scale, balance or beam, which does not conform
to the standard of weights and measures adopted by the state, or who altera
a weight, measure, scale, balance or beam after it has been adjusted and sealed
so that it does not conform to such standard and fraudulently makes use
[1907, ch. 273, § 3.]
thereof, shall be fined for each offense fifty dollars.
This section dearly supersedes R. C. 1905,

{

2184.
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§ 3001. County commissioners purchase duplicate weights and measures.
The board of county commissioners of each county shall purchase such duplicates of weights and measures enumerated in section 2191 of the code of 1905
[section 3009 herein], as are deemed necessary for the use of the inspector in
the carrying out of the provisions of this article, which duplicates shall bo
paid for by the county and be delivered to the inspector, who shall be responsible to the county under his bond as sheriff for their delivery to his successor
in office.

[1907, ch. 273, § 4.]
This section evidently supersedes R. C. 1905,

{

2185.

The inspector and sealer of weights and measures shall be
entitled to demand and receive for his compensation for the inspection hereinafter provided for and the furnishing to the person whose weights and measures
are inspected, a certificate of such inspection, the following fees:
§ 3002. Fees.

For inspecting and sealing railroad and track scales of capacity of
twenty tons and upwards
$3.00
For inspecting and sealing scales of from three to twenty tons capacity,

each

For inspecting and sealing dormant scales, each
For inspecting and sealing movable platform scales, each
For inspecting and sealing beams weighing one hundred pounds and
upwards, each

1.50
1.00
50
2:>

For inspecting and scaling hopper scales,, each
For inspecting and sealing counter scales, each
For inspecting and sealing every patent balance, beam, steelyard or
other instrument used for weighing other than the above enumerated,

1.00
25

25
each
Provided, that when any establishment uses more than three of such scales
the fee for inspection of which is twenty-five cents each, then any further
number shall be tested for fifteen cents each, and with each scale tested and
sealed by him he shall inspect and seal one set of weights without any
additional charge or compensation.
For inspecting and sealing any two bushel or one bushel measure, each $.25
For inspecting and sealing any other dry measure, each
10
For inspecting and sealing liquid measures of a capacity of five gallons
or more, each
25
For inspecting and sealing liquid measures of less than five gallons
and not less than one gallon
15
For inspecting and sealing anything less than one gallon
10
For inspecting and sealing any board or cloth measure, each
10
When the inspector and sealer shall find any of the instruments or articles
used in weighing or measuring to be wrongly adjusted, misconstructed, out
of repair or in any other condition which can be remedied by him, it shall be
his duty to correct such scale or measure and he shall receive for such service
fifty cents per hour for the actual and necessary time consumed in making
such corrections and shall receive just compensation for any material used in
such correction.
[1907, ch. 273, § 5.]
This section clearly supersedes R. C. 1905,

ft

2183.

If any person knowingly
§ 3003. Penalty for false weights and measures.
uses a false weight, measure, scale, balance or beam after such weight, measure,
scale, balance or beam has been adjusted and sealed and alters it so that it
does not conform to the public standard and fraudulently makes use of it, he
shall forfeit for each offense fifty dollars, and every inspector and sealer who
has reasonable cause to believe that a weight, measure, balance or beam has
been altered since it was last adjusted and sealed shall enter the premises
in which it is kept or used and shall examine the same and if found tampered
-with, shall have power to seal them in such a manner that they cannot be
used until such disability is removed and such scale, balance or beam shall
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be kept sealed until such fine is paid.
The inspector or sealer shall in no
case seal or mark as correct any weights, measures or balances which do not
conform to the standard.
If such weights, measures or balances can be
readily adjusted as heretofore provided, he may adjust and seal them, but if
they cannot by him be adjusted he shall affix to such weight, measure or
balance a notice prohibiting their use until he is satisfied that they have been
so adjusted as to conform to the standard, and whoever removes said notice
without the consent of the officer affixing the same, shall for each offense forfeit
a sum not exceeding fifty dollars.
The sealer or deputy sealer of weights
and measures may seize without warrant such weights, measures or balances
as may be necessary to be used as evidence in case of violation of the law
relating to the sealing of weights and measures, such weights; measures or
balances to be returned to the owner or forfeited as the court may direct.
[1907, ch. 273, § 6.]
This section clearly supersedes R. C. 1905, f 2186.
Validity of sale by false weights and measures. 12 L.R.A.{N.S.) 599.

Any person believing any dealer is violat§ 3004. Complaints, how lodged.
ing the provisions of this act may make complaint, in writing, to any inspector
or sealer or his deputy and deposit with him five dollars, setting forth the
particular facts relating to such violation and that he has reason to believe
that the same are true.
Upon such complaint such sealer or his deputy shall
forthwith test the scales, weights and measures respecting the matter complained of. by his duplicates, and if found to conform thereto he may convert
If he
the five dollars so deposited to his own use as his fee for such services.
finds that any of the matters so complained of are true he shall return the
five dollars to the complainant and it shall be his duty forthwith to arrest
the person in charge of such scale and take him before a justice of the peace
in the county for trial and upon conviction such person, whether the owner
In all
or not, shall be guilty of a misdemeanor and punished accordingly.
such cases the sealer or deputy sealer making the test shall make and swear
to the complaint and shall be entitled to the same fees as allowed officers
making an arrest upon a warrant, besides the sum of one dollar for making
the test.
[1907, ch. 273, § 7.]
" This act," mentioned in the foregoing section, consists of sections 2993—3003, and 3005.
Any person who shall willfully
§ 3005. Penalty for misleading inspector.
obstruct or mislead the inspector or sealer in the execution of his duties as
herein provided, shall be subject to conviction and punishment therefor in
the same manner as is now provided for the conviction and punishment of
persons opposing or hindering an officer, ministerial, judicial or executive,
under the laws of the state and the inspector and sealer shall have full power
and authority for the various purposes named to examine any weights,
measures, scales, balances or beams.
[1907, ch. 273, § 8.]
This section clearly supersedes R. C. 1905,

§ 3006. Bushel consists of
articles

enumerated

how many

$

2187.

pounds.

A

bushel of each of the

in this section shall consist of the

number

of

pounds

avoirdupois respectively affixed to each
Barley, forty-eight pounds.
Beans, sixty pounds.
Bran, twenty pounds.
Buckwheat, forty-two pounds.
Beets, sixty pounds.
Broom corn seed, thirty pounds.
Corn, shelled, fifty-six pounds.
Corn, in the ear, seventy pounds.
Clover seed, sixty pounds.
Coal, stone, eighty pounds.
Flax-seed, fifty-six pounds.
Lime, eighty pounds.
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Oats, thirty-two pounds.
Onions, fifty-two pounds.
Potatoes, Irish, sixty pounds.
Potatoes, sweet, forty-six pounds.
Peas, sixty pounds.

Rye, fifty-six pounds.
pounds.
Turnips, sixty pounds.
Salt, eighty

Timothy seed, forty-five pounds.
Wheat, sixty pounds.
Speltz, forty pounds.
Millet, fifty pounds.
pounds.

Apples,

fifty

Bromus

inermis, fourteen pounds.

[R. C. 1905, § 2188; R. C. 1899, § 1722; 1901, ch. 213; 1903, ch. 209.]
ton of hay shall consist of two thou§ 3007. Ton of hay, cubic measure.
sand pounds; or by measurement, three hundred and forty-three cubic feet,
after the same shall have been stacked thirty days, or such time as mav be
agreed upon between the parties.
[R. C. 1905, § 2189; R. C. 1899, § 1723*]
perch of mason work or stone shall consist of
§ 3008. Perch of stone.
twenty-five feet, cubic measure.
[R. C. 1905, § 2190; R. C. 1899, § 1724.]
The
§ 3009. Standard of weights and measures kept by state treasurer.
state treasurer shall procure and keep in his office the following standards
of weigh ts and measures, which shall conform in every particular to the
United States standards of weights and measures: One bushel, one-half
bushel, one peck, one-half peck, one quart, one wine gallon, one wine half
gallon, one wine quart, one wine pint, one wine gill.
Such measures shall
be made of copper or other suitable and substantial material; also one surveyor's chain thirty-three standard feet in length, one yard measure, one
foot measure and one inch me mire; also one one hundred pound weight,
one fifty pound weight, one twenty-five pound weight, one ten pound weight,
one one pound weight, one half pound weight, one quarter pound weight,
one one-eighth of a pound, one one-sixteenth of a pound or one ounce weight,
one set of apothecaries' weights from one pound to one grain, one set of
troy weights from one pound to one grain; besides such other scales, beams

A

A

and balances as shall be necessary to test other weights by these standards;
which measures, weights, scales, beams and balances are hereby declared to
be the legal standards of weights and measures for this state. Such treasurer
shall be charged with the custody and be accountable to the state for the
Such standards shall be used only for
proper use and care of the same.
testing the standards provided for in this article, and such treasurer shall
measures, beams and balances marked
county
weights,
keep a record of all
and tested by him. [R. C. 1905, § 2191 1885, ch. 151, § 1 ; R. C. 1899, § 1725.)
;

Article

60.

— Weight,

Measure or Count op Food Products ob Beverages.

Every article of food or
sold by weight, measure or count.
beverage as defined in the statutes of this state shall be sold by weight,
measure or numerical count and as now generally recognized by trade custom,
and shall be labeled in accordance with the provisions of the food and beverage laws of this state. Only those products shall be sold by numerical count
which cannot well be sold by weight or measure. All weights shall be net,
excluding the wrapper or container, and shall be stated in terms of pounds,
ounces and grains, avoirdupois weight, and all measure shall be in terms of
gallons of two hundred and thirty-one (231) cubic inches or fractions thereof,
as quarts, pints and ounces. Reasonable variations shall be permitted and
§ 3010.

Food

78»

Digitized by

Google

POLITICAL CODE.

§§ 3010-3016

Police.of the State.

tolerations therefor shall be established and promulgated by the food commissioner.
[1911, ch. 236, § 1.]
Power to require weight of package to be indicated upon it 17 L.RJL(N.S.) 684.

§ 3011.

Weight of

lard.

Every

lot of lard or of lard

compound or

of lard

substitute, unless sold in bulk, shall be put up in pails or other containers
holding one (1), three (3) or five (5) pounds net weight, or gome whole
multiple of these numbers, and not any fractions thereof.
If the container
be found deficient in weight additional lard, compound or substitute, shall
be furnished to the purchaser to make up the legal weight.
The face label
shall show the true name and grade of the product, the true net weight together
with the true name and address of the producer or jobber.
If other than
leaf lard is used then the label shall show the kind, as "back lard," or

"

intestinal lard."
Every lard substitute or lard compound shall also show
in a manner to be prescribed by the food commissioner, the ingredients of
which it is composed, and each and every article shall be in conformity with,
and further labeled in accordance with the requirements under the food laws
of this state.
[1911, ch. 236, § 2.]
loaf of bread for sale shall be two pounds in
§ 3012. Weight of bread.
weight.
Bread, unless composed in chief parts of rye or maize, shall be sold
only in whole, half and quarter loaves and not otherwise. Bread, when sold,
shall, upon the request of the buyer, be weighed in his presence, and if found
deficient in weight additional bread shall be delivered to make up the legal
weight, except that this section shall not apply to rolls or to fancy bread

A

weighing

less than one-quarter of a pound.
Provided, every loaf, half loaf,
quarter loaf or other loaf of bread which does not weigh the full legal weight
required by this section when plainly labeled with the exact weight thereof,
shall not be deemed in violation of the provisions of this article.
[1911,

ch. 236, § 3.]
Validity of regulations as to weight of bread.

44 L.R.A.(N.8.) 632.

Any person violating any of the provisions
§ 3013. Penalty for so doing.
of this article shall be deemed guilty of a misdemeanor, and for the first offense
shall be punished by a fine of not less than five dollars ($5.00) nor more than
one hundred dollars ($100.00) and the necessary costs, and for the second and
each subsequent offense he shall be fined not less than fifty dollars ($50.00)
nor more than one hundred dollars ($100.00), or ninety (90) days in jail, or
both at the discretion of the court.
[1911, ch. 236, § 4.]

Article 61.-— Purchase of Grain.

Dockage. It shall be
§ 3014. Unlawful to buy at other than legal weight.
unlawful for any person, firm, association, copartnership or corporation doing
business in the state to purchase or receive any wheat, oats, barley, flax or
other grains at a different weight for the bushel measure than the number
of pounds fixed by the laws of our state, and no dockage shall be taken or
received on same, excepting on such grains as the grain inspection boards
for the terminal markets of the states of Minnesota and Wisconsin place a
dockage.
[1909, ch. 211, § 1.]
Any person, firm, association, copartnership or corpora§ 3015. Penalty.
tion found guilty of violating the provisions of this article shall be guilty of
a misdemeanor and be fined not less than twenty-five nor more than one
hundred dollars for each and every offense. [1909, eh. 211, § 2.]

Article

62.

— Public

Scales.

County commissioners to establish scales.
The board of county
commissioners of any county is authorized in its discretion, when petitioned
residents
and
farmers
the
fifteen
or
more
actual
of
county, to establish
by
and locate public scales at suitable railway stations in its county. [B. C. 1905,
§ 3016.

§

2192; 1893, ch. 98, § 1; R. C. 1899,

§ 1733.]
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Such scales shall be purchased by
§ 3017. Care and capacity of scales.
the county, and shall be under cover, and of not less than five tons' weighing
capacity, and shall be the property of the county, and at all times under its
control and subject to removal when the county commissioners shall so require.
[R. C. 1905, § 2193 1893, ch. 98, § 2; R. C. 1899, § 1734.]
Bond.
The board shall also
§ 3018. Appointment of weighmasters.
appoint at each place where it establishes such scales, a public weighmaster,
who shall have the custody and care of such property, and who shall give
a bond in the sum of five hundred dollars, conditioned for the safe keeping
of the sam e and for the faithful and impartial discharge of his duties.
[R. C.
1905, § 2194; 1893, ch. 98, § 3; R. C. 1895, § 1735.]
Each public weighmaster shall keep
§ 3019. Weighmaster to keep record.
a stub record of all weighing, which record and the receipt of such weighmaster shall show for whom property was weighed, and shall, with such
[R. C.
receipt, constitute prima facie evidence of the facts therein contained.
1905. § 2195; 1893, ch. 98, § 4; R. C. 1895, § 1736.]
Removal. Such public weighmasters shall receive
§ 3020. Compensation.
such compensation and shall be governed by such rules and regulations as
may be adopted by the board of county commissioners, and may be removed
at any time by such board for cause.
[R. C. 1905, § 2196 1893, ch. 98, §§ 5, 6
R. C. 1899, § 1737.]
;

;

Articlk 63.— Commission Merchants.
It shall be unlawful for any commission merchant
§ 3021. License required.
or other factor to receive any wheat, flax or other grain, or butter, cheese
or other dairy or creamery product, in this state, to be sold for other persons,
or to have any agent or correspondent in this state receiving or soliciting
any consignment or deposit of grain or creamery or dairy product to be sold
or forwarded for sale here or elsewhere, without being licensed and authorized
so to do as hereinafter prescribed.
[R. C. 1905, § 2197; 1897, ch. 54, § 1
R. C. 1899. § 1738; 1903, ch. 56, § 1.]
3022.
License,
obtained.
how
Bond
required.
To obtain such license, a
§
statement must be filed in the office of the board of railroad commissioners,
giving the name of the person, firm or corporation making application therefor, and the place at which said person, firm or corporation has its headquarters or principal place of business and post office address.
There must
also be filed and deposited in the office of the board of railroad commissioners,

subject to the board's approval, a good and sufficient bond in a penal sum
of not less than twenty thousand dollars nominally payable to the state of
North Dakota, executed by the applicant and at least two sureties or a surety
company having the qualification of a fidelity insurance company authorized
to do business as such in this state, and containing a condition to the effect
that the person, firm or corporation named as principal therein shall well
and truly pay and discharge any and all liability which said principal shall
incur to consignors within this state, in or [on] account of any disposition that
shall be made of any and all grain, creamery or dairy products, or the proceeds thereof, or of either, received by such principal wherever the same shall
be received.
[1913, ch. 240; R. C. 1905, § 2198; 1897, ch. 54, § 2; R. C. 1899,
§ 1739:1903, ch. 56, § 2.]
The applicant for such permit must also, by a duly executed
§ 3023. Bond.
instrument filed with such bond, constitute and appoint the secretary of state
and his successors the true and lawful agent and attorney upon whom process
may be served in any action or proceeding against such applicant, and agree
therein that any process served on said attorney shall have the same force
and validity as if served on said applicant personally in this state, and that
such appointment shall continue in force irrevocable so long as an action may
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[E. C. 1905, § 2199

;

1897, ch. 54,

§ 3; R. C. 1899, § 1740.]

Revoked, how.
When
Certificate issued.
§ 3024. Approval of bonds.
the requirements of section 3023 are complied with and the board of railroad
commissioners finds the bond and the surety thereon sufficient, it shall approve
the same and issue to the applicant a certificate to the effect that, having
complied with the law, such applicant is duly authorized by agent or otherwise, to procure and receive consignments of grain and creamery products
from owners and shippers in this state, to be sold or disposed of for the consignor in the usual course of trade.
Such certificate shall continue in force
until revoked by the board of railroad commissioners, or the surety on said
bonds haB given notice of withdrawal therefrom or become insufficient, and
no new surety with the requisite qualifications has been substituted, or for
other sufficient cause.
[1913, ch. 240; R. C. 1905, § 2200; 1897, ch. 54, § 4;
R. C. 1899, § 1741 1903, ch. 56, § 2.]
For the examining and approving such bond and
§ 3025. Fees collected.
issuing a certificate as hereinbefore provided, the board of railroad commissioners shall charge and collect from the applicant a fee of five dollars, and
for each duplicate or copy of such certificate a further fee of fifty cents, which
fee shall be immediately paid into the general fund of the state treasury, and
whenever process is served on the board of railroad commissioners in any
action or proceeding, as provided in section 3026. the board of railroad commissioners shall, as a condition of valid and effectual service, require the payment of a fee of two dollars and pay the same into the state treasury. The
said board shall also keep a record of such process showing the time and hour
of service, and forthwith mail a copy of the same, postage paid and directed
to the post office address of the defendant, and thereupon the service shall
be deemed sufficient.
[1913, ch. 240; R. C. 1905, § 2201; 1897, ch. 54, § 5
R. C. 1809, § 1742.]
3026.
Act'on
for
breach
of cond tion.
Every bond given as hereinbefore
§
provided shall continue and remain in force until the principal or surety
thereon gives notice to the contrary in writing to the board of railroad commissioners, and for thirty days thereafter, but such notice shall not affect any
liability incurred by the principal for, or on account of consignments received
Successive
or forwarded in this state before the expiration of said time.
actions may be brought on such bonds for a breach of the condition thereof
by the person injured thereby, until the entire amount of the penaltv is
exhausted.
[1913, ch. 240; R. C. 1905, § 2202; 1897, ch. 54, § 6; R. C. 1899,
;

;

§ 1743.1
Every person who shall solicit or procure within this
§ 3027. Penalty.
state any consignment or deposit of wheat, flax or other grain, or of butter,
cheese or other creamery or dairy product, or any farm product, to be sold
or consigned for sale or otherwise disposed of for the benefit of the consignor or depositor, without having license and authority so to do as heretofore provided, and every person who shall act as agent, solicitor or correspondent in procuring any consignment or deposit of grain, or creamery or
dairy product, for consignment, to be so sold or disposed of to any person,
firm or corporation not having such license and authority, shall be deemed
guilty of a misdemeanor, and upon conviction thereof shall be punished
according. [R. C. 1905, § 2203; 1897, ch. 54, § 7; R. C. 1899, § 1743a; 1903,

ch.56,

§4.']

Article 64.— Hawkers and

Pedot.'ers.

§ 3028. License required. It shall be unlawful for any person to travel
from place to place in any county of this state, for the purpose of carrying
to sell, or exposing or offering to sell, barter or exchange any goods, wares,
merchandise or any other property whatever, without first obtaining a license
7*2
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therefor from the auditor of said county.
§

§§ 3028-3033

[R. C. 1906, § 2204; 1903, ch. 165,

1»]

Not unconstitutional as authorizing tax upon
N. D. 622, 95 N.

W.

interstate

commerce

Re LipschiU 14

157.

License taxes upon hawkers and peddlers. 96 Am. St Rep. 844; 19 L.R.A.(N.S.) 301}
S8 L.R.A.(N.S.) 265.
Right to discriminate between harmless articles in legislation regulating peddlers. 11
L.RJUN.S.) 349; 35 L.R.A.(N-S.) 1079; 40 L.R.A.(N.8.) 1207.
Constitutionality of license taxes on drummers. 59 Am. Rep. 267.
Tax on occupations as interference vwith commerce. CO L.R.A. 691.
Validity of contract by unlicensed peddler. 12 L.R.A.(N.S.) 616.

Each person desiring to obtain a license as
§ 3029. How obtained.
peddler shall make application to the county auditor of the county in which
he desires to peddle, which application shall be signed by the applicant, and
shall state in what manner the applicant desires to travel as a peddler,
whether on foot, or with one or more horses, or other beasts of burden. [R. Q,
1905, § 2205; 1903, ch. 165, § 2.]

§ 3030. Fee. Each applicant, before he shall be entitled to such license,
pay into the treasury of such county where his application is made, the
following sums respectively, as and for the taxes due from him on account
of the pursuit of the occupation of peddling, to wit: If for a license to travel
on foot, the sum of five dollars if for a license to travel and carry his goods
with a single horse or other beast, carrying or drawing a burden, the sura
of twenty-five dollars; if for a license to travel and carry with a vehicle or
carriage, drawn by two horses or animals, the sura of fifty dollars; if for alicense to travel and carry his goods with a vehicle or carriage drawn by
more than two horses or animals, or propelled in any other manner, the sura
of seventy-five dollars. Such license shall authorize the holder thereof to
pursue within said county the business of hawking and peddling in the
manner set forth in said license, for the period of one year from the date
of its issue and no longer.
[R. C. 1905, § 2206; 1903, ch. 165, § 3.]
An amendment to this section was vetoed in Laws 1909, p. 351, where the nmendment
passed bv the legislative assembly is set forth in full. It was vetoed because " that porshall

;

tion of this act granting to cities and towns the power to tax transient merchants by ordinance or resolution is not expressed in nor germane to any part of the title," and it was
therefore in conflict with section 61 of the state constitution. The veto message discu«sca
at considerable length the question involved, quoting from Carrollton v. Bazette, 31 L.R.A.
527, and othor authorities.
Not unconstitutional as unequal taxation or class legislation. Re Watson, 17 8. D.
486, 97 N. W. 463, 2 A. k E. Ann. Cas. 321.
Validity of license tax so high as to be prohibitory in effect. 35 L.R.A.(N.S.) 1074.
Right to grade license tax according to number of animals or vehicles employed in the
business.
12 L.R.A.(N.S.) 568.
Discrimination as to amount of tax or fee on different vehicles. 16 L.R.A.(N.S.) 1035;

21 L.R.A.(N.S.) 83.

County auditor to grant license. The county auditor upon the
such application, together with the treasurer's receipt for the proper
license fee, shall grant such applicant a license under his official seal, authorizing said licensee to travel and pursue the business in the manner stated in
his application, for the term of one year from the date of the issuance of
such license. [R. C. 1905, § 2207; 1903, ch. 165, § 4.]
§ 3032. Contents. It shall be the duty of the county auditor issuing such
license under this article, to make a record of the same, including the date
"when issued, the name of the person receiving the license, the purpose for
which issued, and the amount received therefor. [R. C. 1905, § 2208; 1903,
§ 3031.

filing of

ch. 165, § 5.]

All money paid into the county
§ 3033. Revenue, how disposed of.
treasury under the provisions of this article shall be placed to the credit of
the ordinary county revenue, including the support of the poor, to be disbursed in Ae same manner as the funds derived from the usual course of
taxation for such account. fR. C. 1905, § 2209 1903, ch. 165, § 6.]
Does not conflict with constitution, article 11, section 8 [N. D. Const | 175]. State
;

v.

Thompson, 25

8.

D. 148, 125 N.

W.

567.
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§ 3034. Penalty. Any person found traveling or trading in any county
in this state contrary to the provisions of this article, or who shall refuse to
produce a license for examination, when requested so to do by any resident
or officer of the county in which said person shall be traveling as a peddler,
shall be deemed guilty of a misdemeanor, and upon conviction thereof shall
be punished by a fine not exceeding fifty dollars, or by imprisonment in the
county jail where the offense was committed, not exceeding thirtv days, or
both such fine and imprisonment. [R. C. 1905, § 2210; 1903, ch. 165* § 7.]
§ 3035. Exception. Nothing herein contained shall be so construed as to
impair, interfere with or take away any existing rights or authority of
incorporated cities, towns and villages to license and regulate peddlers within
their incorporated limits. [R. C. 1905, § 2211; 1903, ch. 165, § 8.]

Artiolb 65.— Taxation op Trakstent Merchants.
With the exception

of section 3041, which is new legislation, every section in this article, including the section headings, is identical with Laws 1907, ch. 257, the latter being
entitled " Licensing Transient Merchants." See note to section 3030.

•

§ 3036. Transient merchant defined. Pee. A transient merchant within
the meaning of this article is defined as one who engages in the vending or
sale of merchandise at any place in this state temporarily, and who does not
intend to become and does not become a permanent merchant of such place.
No person shall engage in or follow the business or occupation of a transient
merchant as hereinbefore defined at any place in this state, without first
obtaining a license authorizing him to do so. Any person desiring a license
as a transient merchant shall, before receiving the same, pay into the state
treasury the sum of seventy-five dollars and he shall in addition to such
amount, after receiving such license, also pay to the treasurer of any city
or village where he may be conducting his business, a sum not to exceed
twenty-five dollars per day for each day that he may be engaged in carrying
on his business, such amount to be determined by ordinance or resolution of
such city or village; provided, further, that if complaint be made to the
mayor of any city or president of any village that any person doing business
therein is a transient merchant, and that such person may claim to be a
permanent merchant, he may be required as a condition of transacting business in any such city or village, without the payment of a license fee to such
city or village, to give bond to such city or village to secure the payment of
the state and local license, in the event that he fails to become a permanent
merchant under the terms of this article, in a penal sum not to exceed five
hundred dollars to be detecmined by resolution or ordinance of such city or
village, with sureties to be approved by the auditor or clerk of the municipality, and which bond shall be enforced in case of a breach thereof, by the
proper local officers of the city or village and upon its collection the amount
of the state license shall be paid to the state treasurer and the remainder
shall be pa d into the treasury of the city or village and become a part of the
license fund. The application for a license as a transient merchant shall be
made in writing to the secretary of state upon the blank to be furnished by him,
and upon the filing of such application with the secretary of state and the presentation to him of a receipt from the state treasurer showing the payment of
the license fee hereinbefore provided for, the secretary of state shall issue
such applicant a license for the period of one vear from the date of its issue,
:

and no longer.

[1911, ch. 201, § 1; 1907, ch. 257, § 1.]
Person who grows his own fruit and ships it into state, and sella it at retail from car
placed on side track is not transient merchant. State
Fleming, 34 N. D. $93, 140 N.
W. 674.
Constitutionality of discriminations in statutory regulations concerning transient
dealers in fowl products. 34 L.R.A.(N5.) 653.
Discrimination against nonresident transient dealers by statute or ordinance as to
40 L.RJMN.S.) 286.
license.
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§ 3037. Fire sale merchants, license of.

Every person, firm or corporation
which shall not have become a permanent merchant or dealer in the town,
city or village in which any such person, firm or corporation sells or exposes
for sale any goods, wares or merchandise and which shall advertise, represent and hold forth that the sale thereof as an insurance, bankrupt, insolvent,
assignee, trustee, estate, executor, administrator, receiver, job lot or closing out
wares or merchandise damaged by smoke, fire, water or
otherwise or that by reason of financial difficulty or other special or peculiar
circumstances, such goods, wares or merchandise will be disposed of for less
than their real value, shall, before commencing or advertising a sale thereof,
procure a state and local license in the manner hereinafter provided provided,
that nothing in said sections shall apply to any sale made by virtue of any
judgment, order or process of any court, or pursuant to any law of this state
or of the United States, or in the enforcement of any contract, right or lien.
[1911, oh. 201, § 2; 1907, ch. 257, § 2.]
§ 3038. Application. How made. The application for a state license under
the preceding section shall be made to the secretary of state under oath, shall
disclose the name and residence of the applicant, who shall before making
such sale advertising so to do, state in his original or supplementary application the details concerning such sale, including all the facts relating to the
insurance, bankruptcy, insolvency or other reasons for making the same with
sufficient fullness as to time, place and persons to permit the verification
thereof. Such statement shall be copied on the license issued by said secretary of state, and all applications shall be filed by him and a record of all
licenses issued shall be made. All files and records of the secretary of state,
and of the town, city and village auditors shall be in convenient form and
be open for public inspection. [1911, ch. 201, § 3; 1907, ch. 257, § 3.]
§ 3039. Pee. Penalty. Upon application in the proper form, and the payment of seventy-five dollars as a fee the secretary of state shall issue to the
applicant a license authorizing him to advertise and make such sales as are
specified in section 3037 for the term of one year from the date of its issue.
Every license shall contain a copy of the application therefor. Such license
shall not be transferable nor authorize more than one person, firm or corpo*
ration to sell or advertise goods, wares or merchandise in the manner specified,
either by agent or clerk or in any other way than in the proper person of
the licensees, except that when the licensee is a firm or corporation the sale
may be conducted by the members of the partnership or the officers of the
corporation and any licensee may have the assistance of one or more persons
who shall not, however, have authority to act for him in his absence. Any
agent or employe who conducts or advertises a sale for his principal shall
be liable to the penalty hereinafter prescribed if such principal has failed
to comply with any of the provisions of law.
[1911, ch. 201, § 4 1907, ch. 257,
sale, or a sale of goods,

;

.

;

§ 4.]

Any town

board, village board or city council
may, by resolution, ordinance or order, require the payment by every person,
firm or corporation intending to make such sale a per diem license fee not
exceeding twenty-five dollars. Before making or offering to make any such
sale under the state license every such person, firm or corporation shall exhibit said license to the auditor or clerk of the town, city or village where it
is proposed to make such sale, and upon payment to said auditor or clerk
of such fee as is required by the local authorities he shall record the state
license, endorse upon it the words " local license fee paid," affix his official
signature with the date of such endorsement, and issue a license authorizing
ales within the limits of his town, city or village. Making sales or offering to
so without such license or endorsement shall subject such person to the
:ne penalty as he would be liable to if no state license had been issued.
§ 3040. Local license fee.

»

[1911, ch. 201, § 5; 1907, ch. 257, § 5.}
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Digitized by

Google

POLITICAL CODE.

§§ 3041-3047

Police of the State.

§ 3041. Money paid into state treasury credited to general fund. All money
paid into the state treasury, under the provisions of this article, shall be
placed to the credit of the general fund to be disbursed in the same manner
as the funds derived from the usual course of taxation for such account.
.[1911, ch. 201, § 6.]

Every person violating any of the provisions of this
§ 3042. Penalty.
and upon conviction thereof shall be punished by a fine of not less
than twenty-five dollars nor more than one hundred dollars, or be imprisoned
in the county jail not less than thirty days nor more than sixty days, or by
both such fine and imprisonment. [1911, ch. 201, § 7; 1907, ch. 257, § 6.]
article

Ahticle

66.

— Trade Discrimination and Unfair Competition.

§ 3043. Unfair competition. Any person, firm or corporation, foreign or
domestic, doing business in the state of North Dakota and engaged in the
production, manufacture, distribution, purchase or selling of milk, cream,
butter fat, grain or any commodity in general use that shall, with the intention of creating a monopoly, or of destroying the business of a competitor,
or of any regular established dealer, or to prevent competition of any person
who in good faith intends and attempts to become such a dealer, discriminate
between different sections, communities, towns or cities, or portions thereof,
in this state, by purchasing at a higher or selling at a lower rate or price
in one section, community, town or city or portion thereof, in this state, than
is paid or charged by such person, firm or corporation for such milk, cream,
butter fat, grain or commodity in general use in another section, community,
town or city, or portion thereof, in this state, after making due allowance
for the difference, if any, in the actual cost of transportation of such commodities, shall be guilty of unfair discrimination.
[1913, ch. 287, § 1 1907,
;

ch. 258, $ 1.1
N. D. Laws 1907, cl>. 258, || 1-5, superseded by this section, held unconstitutional.
State ex tel. Standard Oil Co. v. Blaisdell, 22 N. D. 86, 132 N. W. T69, Ann. Cas. 19l3J£,
1080.

Combination to control price in particular locality. 16 L.R.A.(N.S.) 223.
Combination among produce bnyers as monopoly. 12 L.R.A.(N.S. 150.
Forbidding the payment of a higher price for a commodity in a particular community
than elsewhere, for the purpose of stifling competition. 42 L.R.A. (NJS.) 821.
Forbidding the sale of a commodity in a particular locality at a lower rate than elsewhere, for the purpose of stifling competition. 42 L.R.A.(N.S.) 804.
§ 3044. Forfeiture of charter. If complaint shall be made to the attorneygeneral that any person, firm or corporation is guilty of unfair discrimination,
)

as defined by this article, he shall investigate the matter complained of, and
for that purpose may subpoena witnesses, administer oaths, take testimony
and require the production of books or other documents belonging to such
person, firm or corporation, and if, in his opinion, sufficient grounds exist
therefor, he shall prosecute an action in the name of the state of North
Dakota, in the proper court, to annul the charter or revoke the permit or
license of such person, firm or corporation, as the case may be. [1913, ch. 287,
§ 2 1907. ch. 258. § 2.1
§ 3046. Attorney-general brings action, when. If, after the revocation of
such charter in the case of a domestic corporation, or of its permit if it be a
foreign corporation, any such corporation shall continue or attempt to do
business within this state, it shall be the duty of the attorney-general of this
tate by a proper action commenced in the name of the state, to oust such corporation from any and all business of any kind or character within the state of
;

North Dakota.

[1907, ch. 258,

§

3.]

§ 3046. Penalty. Any person, firm or corporation convicted of unfair discrimination shall be fined in any sum not less than two hundred dollars
nor more than three thousand dollars. [1913, ch. 287, § 3 1907, ch. 258, § 4.1
Nothing in this article contained shall in
§ 3047. Cumulative remedies.
any manner be construed as repealing or in any manner altering any other
;
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act or part of act heretofore adopted by the legislature of this state, but the
remedies herein provided shall be cumulative to all other remedies now ex[1907, ch. 258, § 5.]

isting.

Article

67.

— Commercial

Discrimination Prohibited.

Any person, firm, company, associa§ 3048. Discrimination prohibited.
tion or corporation, foreign or domestic, doing business in the state of North
Dakota, and engaged in the production, manufacture or distribution of any
commodity in general use, that shall intentionally, for the purpose of destroying the business of a competitor in any locality, discriminate between different sections, communities or cities of this state, by selling such commodity
at a lower rate in one section, community or city, than is charged for said
commodity by said party in another section, commuuity or city, after making
due allowance for the difference, if any, in the grade or quality, and in the
actual cost of transportation from the point of production, if a raw product,
or from the point of manufacture, if a manufactured product, shall be deemed
guilty of unfair discrimination, which is hereby prohibited and declared to
be unlawful.

[1907, ch. 260, § 1.]
Forbidding the sale of a commodity in a particular locality at a lower rate than elsewhere, for the purpose of stifling competition. 42 L.R.A.(N£.) 804.
Forbidding the payment of a higher price for a commodity in a particular community
than elsewhere, for the purpose of stifling competition. 42 L.R.A.(N.S.) 821.

§ 3049. Penalty. Any person, firm, company, association or corporation
violating any of the provisions of the preceding section, and any officer,
agent or receiver of any firm, company, association or corporation, or any
member of the same or any individual found guilty of a violation thereof,
shall be fined not less than five hundred dollars, nor more than five thousand dollars, or be imprisoned in the' county jail not to exceed one year, or
suffer both penalties.
[1907, ch. 260, § 2.]
§ 3050. Contracts void. All contracts or agreements made in violation of
any of the provisions of the two preceding sections shall be void. [1907,
ch. 260, § 3.]
It shall be the
§ 3051. Duty of county attorney and attorney-general.
duty of the county attorneys, in their counties, and the attorney-general, to

enforce the provisions of the preceding sections of this article by appropriate
actions in courts of competent jurisdiction. [1907, ch. 260, §* 4.]
§ 3052. Duty of secretary of state. If complaint shall be made to the secretary of state that any corporation authorized to do business in this state
is guilty of unfair discrimination within the terms of this article, it shall be
the duty of the secretary of state to refer the matter to the attorney-general,
who may, if the facts justify it in his judgment, institute proceedings in the
courts against such corporation. [1907, ch. 260, § 5.}
If any corporation, foreign or
§ 3053. Charter and rights forfeited.
domestic, authorized to do business in this state, is found guilty of unfair
discrimination, such finding shall cause a forfeiture of all the privileges and
rights conferred by the laws of this state upon corporations and shall bar
its right to do business in this state.
[1907, ch. 260, § 6.]
§ 3054. Duty of attorney-general. If any corporation, having been found
jruilty of a violation of any of the provisions of this article, shall continue
or attempt to do business in this state, it shall be the duty of the attorneygeneral by a proper action in the name of the state of North Dakota to enjoin
such corporation from transacting all business of every kind and character
in said state of North Dakota.
[1907, ch. 260, § 7.]
§ 3055. Remedies cumulative. Nothing in this article shall be construed
as repealing any other act, or part of act, but the remedies herein provided
shall be cumulative to all other remedies provided by law.
[1907, ch. 260,
§ 8.]
47
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— Logs and Lumber.

§ 3056. Lawful to boom logs in navigable riven. It shall be lawful for
any person having logs or lumber in any stream navigable for water crafts
in this state, to boom logs or lumber along the shore and to secure the
boom by means of piles driven in the stream, or by chains, ropes, timber or
provided, that there
traverse poles made fast at points along the shore
shall be at all times sufficient channel left clear for the free passage of
any crafts or rafts usually navigating such stream. [R. C. 1905, § 2212:
R. C. 1899, § 1758.]
;

Right of riparian owners to use stream for floating logs. 41 L.R.A. 371.
Relative rights of those using stream for floating Jogs or maintaining boom and thos
navigating vessel thereon.

28 L.R.A. (N.S.) 144.
Relative rights and duties of those maintaining bridges across streams and those flout
ing logs therein. 38 L.R.A.(N.S.) 114.
Relative rights and duties between those maintaining dam in floatable stream and those
using stream for floating logs therein. 22 L.R.A.(N.S.) 545.
Correlative rights of log owners and riparian owners. 41 L.R.A. 377; 32 L.R.A.lN.S.
376.
41 L.R.A. 494: r>4
Liability for injuries to riparian owner bv running logB in stream.
L.R.A. 983, 986; 35 L.R.A. (N.»S.) 824.
Right of riparian owner to compensation for damages to his property by construction
22 L.R.A.
under legislative authority of dams or booms for floating or storing "logs.
(N.S.) 641.

Article 69.— Oil Inspection.
" Oil Inspection " was the title of R. C. 1905, Pol. Code, chapter 24, article 44, which ic
deemed to be entirely superseded by the following article consisting solely of Laws 1913,
The latter (in section 24) repeals "all acts and parts of acts in conflict herech. 214.
with" and speciticallv Laws 1909, ch. 171, which had impliedly superseded the above

mentioned article
State

oil

in Revised Codes of 1905.
inspector ex-oflicio inspector of' coal, Bee section 3085.

§ 3057. Oil inspector. Appointment of deputies. Salaries. The governor
shall, by and with the advice and consent of the senate, appoint a suitable
person, a citizen of this state, who is now [not] engaged directly or indirectly
in the manufacturing, dealing or vending of petroleum, illuminating oils,
gasolines or other petroleum products hereinafter mentioned, whose title
shall be the state inspector of oils, and whose term of office shall be two
years, commencing on the first Tuesday in April succeeding his appointment,
or until his successor shall be appointed and shall qualify. Said state inspector shall appoint a deputy inspector at all points designated as ports of
entry, whose salary shall be as hereinafter provided. The said state inspector
of oils and his deputies shall have the right, and it shall be his duty to enter
into or upon the premises of any manufacturer, dealer, vender of these
refined petroleum oils or gasolines at any time for the inspection of such
oils and gasolines, and to inspect any books or papers of such manufacturers,
dealers or transportation companies pertaining to the shipment or sale of
such oils or gasoline, and all receptacles in which such oils or gasoline are
or may be contained. Such state inspector of oils shall receive an annual
salary of two thousand five hundred dollars, payable monthly on the first
day of each calendar month, and each and all of such deputies shall receive
salaries payable monthly on the first day of each calendar month, unless
otherwise ordered by the state inspector of oils, as follows:
At ports of entry, where the total number of barrels inspected is in excess
of eight thousand per annum, the salary shall be fifty dollars per month.
At ports of entry, where the total number of barrels is in excess of fifteen
thousand per annum, the salary shall be seventy-five dollars per month.
All ports of entry where the total number of barrels is in excess of twentyfive thousand per annum the salary of deputy oil inspectors shall be one
hundred dollars per month; provided, that the salary of the deputy oil
inspectors at the designated points of entry shall be based upon the last
738
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annual report of the state oil inspector as to the amount of barrels of oil
inspected.
All other deputies shall receive a salary of not less than ten
dollars per month nor more than thirty dollars per month, as in the judgment of the state inspector of oils is just compensation for services performed. The state inspector of oils shall make and file with the state auditor
on or before the fifth day of each month monthly statements, under oath,
of all inspections made by himself and his deputies under the provisions of
this article.
1905, $ 2213; 1890,
[1913, ch. 214, § 1; 1909, ch. 171, § 1; R.
ch. 107, § 1; B. C. 1895, § 1759; 1901, ch. 128, § 1; 1903, ch. 129, § 1; 1905,

C

ch. 141, § 1.1
•As to tiling

monthly statements mentioned

in the last sentence of the section, see note

to section 3060.

Section 653c makes an appropriation for the salary of the state oil inspector, and section 6531) specifies how the appropriation ehall be paid.
It shall be the duty of the state auditor
§ 3058. State auditor's duties.
to furnish the state treasurer with a summary of inspection fees due to the
state of North Dakota, designating the name and address of consignors and
the amount of inspection fees, on or before the tenth day of each month.
(1913. ch. 214, § 2.]
It shall be the duty of the state treas§ 3059. State treasurer's duties.
urer to promptly send to the state inspector of oils the name and address
of any person, firm or corporation failing to pay inspection fees as provided
in this article. The said state inspector of oils or his deputies shall, on receipt
of said notice from the state treasurer, hold any or all future shipments of
petroleum, illuminating oils, gasolines, or other petroleum products consigned by such person, firm or corporation until all delinquent inspection
fees have been paid according to the provisions of this article.
[1913, ch. 214,
§ 3.]

§ 3060. Payment of fees. The inspection fees due to the state of North
Dakota, as provided in this article, must be paid by the consignor of the
said petroleum, illuminating oils, gasolines or other petroleum products,
directly to the state treasurer on or before the fifteenth day of each calendar
month. [1913, ch. 214, § 4.]
is new legislation.
R. C. 1005, f 2213, provided that the state inspector of nil*
make and file with the state auditor monthly statements under oath, of all fees
collected under the provisions of this article, and pay the amount so collected to the
state treasurer on or before the tenth day of each month, taking the state treasurer's
receipt therefor, and file such receipt with the state auditor on or before the fifteenth day
of each month; the money so received bv the treasurer to he kept in a separate fund to
be known as the "Oil Inspection Fund." Laws 1011, ch. 198, provided as follows:
" | 1. Any and all funds now in the hands of the state treasurer to the credit of the
so-called " oil inspection fund " shall be, on the taking effect of this act, hy the state
treasurer turned into the general fund of the state of North Dakota and said separate
fund is hereby abolished.
" | 2. All future collections made by the state inspector of oils, when received by the
state treasurer, shall be credited to the general fund of the state."
Since inspection fees are now to be paid directly to the state treasurer (see also sec
tion 3071 ) the foregoing provisions are obsolete,

This
"shall

§ 3061. Oath. Bond. The state inspector of oils and his deputies shall
each, before entering upon the discharge of his duties, take oath or affirmation, according to the constitution of this state and the laws thereof, and
The said state inspector of
shall file the same with the secretary of state.
oils shall execute a bond to the state of North Dakota in the penal sum of
five thousand dollars, with such surety as shall be approved by the governor
of the state, conditioned for the faithful performance of the duties herein
imposed, which bond shall be for the use of the state of North Dakota, and
of all persons aggrieved by the act or failure of act of the state inspector
of oils, and the same shall be filed with the secretary of state. Each such
deputy inspector of oils shall, before entering upon the discharge of his
duties, execute a bond to the state of North Dakota in the penal sum of
not less than one thousand dollars nor more than five thousand dollars, as
739
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the state inspector of oils shall prescribe, which bond shall be approved by
the governor and filed with the secretary of state; and such bond shall be
conditioned for the faithful performance of the duties herein imposed and
shall be for the use of the state of North Dakota, and all persons aggrieved
by the act or failure of act of such deputy inspector of oils. [1913, ch. 214,
§ 5; 1909, ch. 171, § 2; R. C. 1905, § 2214; 1890, ch. 107, § 3; R. C. 1899,
§ 1761; 1901, ch. 128, § 2; 1903, ch. 129, § 2; 1905, ch. 141, § 2.]
§ 3062. Oil companies shall execute bond to guarantee payment of fees.
Any person, firm or corporation shipping into the state petroleum, illuminating oils, gasolines or other petroleum products for sale, or manufacturing
within the state such petroleum, illuminating oils, gasolines or other petroleum products, shall execute a bond to the state of North Dakota in the
penal sum of not less than five hundred dollars. In case the inspection fees
of any person, firm or corporation exceed the amount of five hundred dollars
for any calendar month such person, firm or corporation shall execute a
bond to the state of North Dakota for twice the amount of the maximum
fees paid by such person, firm or corporation for any month of the preceding
calendar year, with such surety as shall be approved by the governor of
the state, conditioned for the faithful payment of inspection fees herein
imposed, which bond shall be for the use of the state of North Dakota, and
shall be filed with the secretary of state not later than May first, 1913.
Provided, that any person, firm or corporation doing business in the state
at the time of the taking effect of this article shall file such bond not more
than thirty days after shipment of the first consignment into the state.
[1913, ch. 214, § 6.J
§ 3063. Inspector to furnish apparatus. The state inspector of oils shall,
immediately upon the appointment and qualification of the deputies named
in section 3057, procure and furnish to such deputies such apparatus as
may be necessary to carry out the provisions of this article. He may also
purchase from lime to time the apparatus for making tests of petroleum,
illuminating oils, gasoline and other petroleum products as hereinafter provided, and pa v* the neeessarv travel and other expenses of the department.
(1913, eh. 214.' § 7: 1909, ch.*171, § 3; R. C. 1905, § 2215; 1901, ch. 128, § 3;
1903. eh. 129, § 3; 1905, ch. 141, § 3.1
All illuminating oils, the product of petro§ 3064. Inspector's duties.
leum, or into which petroleum or any product of petroleum enters or is
found as a constituent, whether manufactured in this state or not, shall be
inspected as provided in this article before being sold or offered for sale or
used for illuminating purposes in this state. It shall be the duty of the
oils, or his deputies, to examine and test within this state
held or offered for sale or sold by any manufacturer, vender,
person, firm or corporation in this state for illuminating purposes, and if
upon such tests and examination said illuminating oils shall meet the requirements hereinafter specified he shall affix to the receptacle containing the
same his brand, showing the date of his inspection, his name, and the words,
"Approved, flash test not less than one hundred (100) degrees, fire test
not less than one hundred and twenty-five (125) degrees." But if such
illuminating oils, so tested, shall not meet said requirements, hereinafter
specified, the words, " Rejected for illuminating purposes," shall be marked
in plain letters upon the receptacle containing the same.
All oils, the product of petroleum, or into which petroleum, or any product
of petroleum enters or is found as a constituent, sold or offered for sale or
used in this state for illuminating purposes, shall conform to the following
requirements: The color shall be water white when viewed by transmitted
It shall not give a flash test
light through a layer of oil four inches deep.
below one hundred (100) degrees, closed cup test, Elliott cup, and shall not

state inspector of
all

such

oils
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below one hundred and twenty-five (125) degrees Fahrenheit,

Elliott cup.
Said state inspector of oils or his deputies shall also examine and test,
within this state, all such illuminating oils held or offered for sale or sold
for illuminating purposes by any manufacturer, vender or by any person,
firm or corporation in this state, for gravity. The gravity of said illuminating oils shall be determined by the Tagliabue standard, registered hydrometer,
Beaume scale, at a temperature of sixty (60) degrees Fahrenheit; and every
manufacturer, vender or dealer in said illuminating oils in this state shall
stencil on each barrel or package containing said illuminating oils the words,
" Gravity Test not less than
degrees Beaume," inserting in the
blank space left therefor a Beaume gravity not higher than the actual
Beaume gravity of the contents at a temperature of sixty (60) degrees
Fahrenheit.
Every person, firm or corporation selling or delivering said illuminating
oil in bulk by means of portable tanks or tank wagons, or at retail, shall,
in lieu of the stamp or brand above provided for, furnish and deliver to the
purchaser a certificate covering each delivery therefor in the following
words, figures and terms:
" This is to certify that the illuminating oil covered by this sale has a
gravity test of not less than
degrees, Beaume, and a flash test
of not less than one hundred (100) degrees, and a fire test of not less than
one hundred and twenty-five (125) degrees, and has been inspected and
approved by the state oil inspector, and complies with North Dakota chemical

tests."

Inserting in the blank space left therefor a Beaume gravity not higher
than the actual Beaume gravity of the oil covered by the sale at a temperature of sixty (60) degrees Fahrenheit; provided, so-called fuel oil and other
petroleum products test forty (40) degrees Beaume or lower at a temperature of sixty (60) degrees Fahrenheit shall be inspected as in this act provided, and the same shall be labeled " fuel oil " or " distillate," as the case
may be, and the fee for inspection and branding or labeling the same shall
be twenty-five (25) cents per barrel. It is not the intent of this provision
to include lubricating oils.

[1913, ch. 214, § 8; 1909, ch. 171, § 5; R. C. 1905,
§§ 2216, 2218; 1901, ch. 128, ^§ 4, 6, 7; 1903, ch. 129, §§ 4, 6; 1905, ch. 141,
§§ 4, 6; 1897, ch. 90; R. C. 1899, § 1760.]
Ripht to require that articles offered for sale elall answer a designated atandard of
purity.

41 L.R.A.IN.S.) 149.

§ 3065. Duty of seller. Penalty. All oils the product of petroleum, or into
which petroleum or any product of petroleum enters or is found as a constituent, sold or offered for sale, or used in this state for illuminating purposes shall likewise conform to the following, which shall be known as
chemical tests, to wit: (a) Such illuminating oils shall not contain water or
tar-like matter, nor shall they contain more than a trace of any sulphur
compound, (b) It shall be the duty of the state inspector of oils, or his
deputy, to at least once in each ninety days have a chemical test made at
the state university and the state agricultural college, demonstrating whether
or not such oils contain more than four per cent residue after being distilled
at a temperature of five hundred and seventy (570) degrees Fahrenheit, and
shall not contain more than six per cent of oil distilling at three hundred and
ten (310) degrees Fahrenheit, when one hundred (100) cubic centimeters of
the oil are distilled from a side-neck distilling flask two and three-fourths
inches in diameter, the length of the neck between the body of .the flask
and the side tube being two and one-half inches, said flask to be covered
with a closely adhering jacket of asbestos paper; also, a determination of
lie amount of sulphur compounds in said oils, together with such burning
t

tests

as

may

be necessary to determine the photometric value of the

oils,
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shall not, in the photometric test, when burning under normal conditions, show a fall of more than twenty-five per cent in candlepower in a
test of not less than six nor more than eight hours' duration, consuming
ninety-five per cent of the oil.
The result of such chemical tests shall be
included in the annual report of the state inspector of oils to the governor.
The failure of the state inspector of oils to have the above tests made shall
render him liable to a fine of one hundred dollars for each offense. In case

which

any corporation, company or individual, manufacturer or vender, has or
offers for sale for illuminating purposes oils which do not comply with the
hereinbefore prescribed chemical tests, the state inspector of oils shall reject

such oils for illuminating purposes, and the offending officer of any such
corporation or company, or the manufacturer, vender or individual having
or offering for sale for illuminating purposes such oils shall be deemed
guiltv of a misdemeanor. [1913, ch. 214, § 8V2 1909, ch. 171, § 5; R. C. 1905,
§ 2218; 1897, ch. 90; R. C. 1899, § 1760; 1901, ch. 128, §§ 6, 7; 1903, ch. 129,
;

§ 6; 1905, ch. 141, § 6.]
§ 3066. Duty of seller.

haviug a
cup test,

Penalty. All gasolines and all petroleum products
than one hundred (100) degrees Fahrenheit, closed
whether manufactured in this state or not, shall be

flash test of less

Elliott cup,

inspected as provided in this article before being sold or offered for sale or
used in this state. It shall be the duty of the state inspector of oils or his
deputies to examine and test within this state all such gasolines and petroleum
products of less than one hundred (100) degrees Fahrenheit, flash tes!, h* !d
or offered for sale or sold by any manufacturer, vender, person, firm or
corporation in this state for gravity. The gravity of said gasolines and said
petroleum products of less than one hundred (100) degrees Fahrenheit, flash
test, shall be determined by the Tagliabue standard registered hydrometer,
Beaume scale, at a temperature of sixty (60) degrees Fahrenheit. After
making said examination and test he shall affix to the receptacle containing
the same his brand showing the date of inspection, his name and the word
" inspected."
Every person, firm or corporation selling or delivering any of the said
gasolines or petroleum products of less than one hundred (100) degrees
Fahrenheit, flash test, in this state, in barrels or packages, shall plainly stencil
or label on each barrel or package containing the same the words " Gravity
not less than
degrees, Beaume. Unsafe for illuminating purposes. For power purposes only." Inserting in the blank space left therefor
a Beaume gravity not higher than the actual Beaume gravity of the contents
of said barrel or package at a temperature of sixty (60) degrees Fahrenheit.
Every person, firm or corporation selling or delivering said gasoline or
petroleum products of less than one hundred (100) degrees Fahrenheit, flash
test, by means of portable tanks or tank wagons, or at retail, shall, in lieu
of the stamp, brand or label hereinbefore provided for, furnish and deliver to
the purchaser a certificate covering each delivery of the same in the following
words, figures and terms:
" This is to certify that the gasoline or petroleum product of less than one
hundred (100) degrees Fahrenheit, flash test, covered by this sale, is unsafe
for illuminating purposes, has a gravity of not less than
degrees
Beaume, and has been inspected by the state inspector of oils. For power
purposes only."
Inserting in the blank space left therefor a Beaume gravity of not higher
than the actual Beaume gravity, at a temperature of sixty (60) degrees
Fahrenheit, if the gasoline or petroleum products of less than one hundred
(100) degrees Fahrenheit, flash test, covered by said sale. Provided, nevertheless, that all gasolines sold or offered for sale in this state for household
purposes shall, when one hundred cubic centimeters are subjected to distillation in a flask as described for distilling oil, show not less than three per
742

POLITICAL CODE.

Police of the State.

§§ 3068-3069

cent distilling at one hundred and fifty-eight (158) degrees Fahrenheit, and
there shall not be more than six per cent residue at two hundred and eightyfour (284) degrees Fahrenheit, which shall be known as the chemical test for
gasoline sold or offered for sale in this state for household purposes.
Every person, firm or corporation selling or delivering any such gasoline in
barrels or packages shall plainly stencil or label on each barrel or package
containing the same, the words:
" Gravity not less than
degrees Beaume. Unsafe for illuminating purposes. Sold for household purposes."
Every person, firm or corporation selling or delivering such gasoline in
bulk by means of portable tanks or tank wagons, or at retail, shall, in lieu
of the stamp or brand hereinbefore provided for, furnish and deliver to the
purchaser » certificate covering each delivery thereof in the following words,
figures and terms:
" This is to certify that the gasoline or petroleum product of less than
one hundred degrees Fahrenheit, flash test, covered by this sale, is unsafe for
illuminating purposes has a gravity test of not less than
degrees
Beaume; has been inspected by the state inspector of oils and complies with
the North Dakota chemical test for gasoline for household purposes."
Inserting in the blank space left therefor a Beaume gravity not higher than
the Beaume gravity of the gasoline or petroleum product of less than one hundred (100) degrees Fahrenheit, flash test, covered by said sale, at a temperature of sixty (60) degrees Fahrenheit.
Any person, firm or corporation selling or offering to sell within this state
gasoline for household purposes which does not comply with the foregoing
requirements, shall be guiltv of a misdemeanor.
[1913, ch. 214, § 9; 1909,
ch. 171, §§ 5, 10; R. C. 1905; §§ 2218, 2222; 1897, ch. 90; R. C. 1899, §§ 1760,
1765; 1901. ch. 128, §§ 6, 7, 14; 1903, A. 129, §§ 6, 10; 1905, ch.141, §§ 6, 10;
;

1890. ch. 107, § 7.]
[For the purpose of
§ 3067. Providing appropriations for chemical tests.
employing chemists and the purchase of apparatus and material, and to cover
any other expenses incident to the making of chemical tests as above provided, there shall be set aside from the general funds four thousand dollars
annually, which sum shall be divided equally between the state university and
the state agricultural college, and shall be paid quarterly of each year to the
treasurers of said institutions in July, October, January and April.] It shall
be the duty of the chemist of the state university and the agricultural college,
having in charge the testing of oils, to make tests of such lubricating oils as

are submitted to them to determine the lubricating value of the oils submitted
to be tested.
[1913, ch. 214, § 10.]
" The item carried in section 10 I § 3067] providing that there shall be set aside from
the general fuud four thousand dollars annually" wag "vetoed for the reason that the
appropriations largely exceed the revenue* of the state," in Laws 1913, ch. 214, p. 337.
§ 3068. Brand to be stamped on containers. Every person, firm or corporation offering for sale or selling or manufacturing within the state, such
illuminating oils, gasolines or petroleum products of less than one hundred
100) degrees Fahrenheit, flash test, shall stamp or brand every package,
barrel or cask containing the same with the name of brand contained in such
package, cask or barrel. Every package, cask or barrel which contains gasoline or any petroleum product of less than one hundred (100) degrees
Fahrenheit, flash test, shall be branded before being shipped into the state,
unsafe for illuminating purposes." [1913, ch. 214, § 11; 1909, ch. 171, § 4;
it. C. 1905, § 2217; 1890, ch. 107, § 5; R. C. 1899, § 1763; 1901, ch. 128, § 5;
1903, ch. 129, § 5; 1905. ch. 141, § 5.]
•

Police regulations as to labeling articles of commerce.
(N.S.) CS4; 40 T..i;.A.(N.S.t S7.V

1

L.R.A.(X.S.) 184; 17 L.R.A.

§ 3069. Duty of inspector, of transportation company. Penalty. It shall
be the duty of the state inspector of oils to forward to each of the transporta743
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tion compauies whose lines enter the state, and to the state auditor, a list of
the ports of entry which have been created, at once upon entering upon the
duties of his office, and to report to such companies and state auditor new
ports of entry as they may be established, together with the names of the
deputies at each port; and the transportation company bringing petroleum,
illuminating oils, gasolines, petroleum products of less than one hundrca 1,100
degrees Fahrenheit, flash test, into the state, subject to inspection as herein
provided, shall stop and hold for inspection at points designated as ports of
entry, all consignments of such goods, and a failure to do so will be a
misdemeanor on the part of the transportation company and its representative
in charge, and punishable by a line not to exceed one hundred and fifty
dollars, or by imprisonment not to exceed thirty days, or both.
Any person,
firm, corporation or individual bringing into the state such goods in same
manner are subject to same regulations and penalties, except as to notifications of ports of entry and deputies, and for their notification notices shall be
posted at every transportation company's station in each port of entry. [1913.
ch. 214, § 12; 1909, ch. 171, § 6.]
Each and every inspector and deputy inspector
§ 3070. Inspector's fees.
who shall inspect any consignment of illuminating oils or gasoline or»petro-

leum products of

less than one hundred (100) degrees Fahrenheit, flash test,
as provided in this article, shall charge the consignor of such goods the sum
of twenty-five cents for testing a barrel or less quantity. Fifty gallons shall
constitute a barrel.
Every such inspector and deputy inspector shall keep
an accurate record of all such goods inspected, rejected, branded or certified
to by him, which record shall state the date of such inspection
the number
of packages, barrels, casks or tanks approved the number rejected the name
of the persons for whom inspected ^he name of the person to whom consigned, with his address; the sum of money charged for such inspection; and
such records shall be open to all persons interested. The state inspector of
oils shall, in the month of January, in each year, make and deliver to the
governor a report of his acts, and those of his deputies, during the year preceding, together with remarks and suggestions for the benefit of the service,
which shall include a copy and summary of the report submitted by said
deputies as provided in this section. [1913, ch. 214. $ 13; 1909, ch. 171, § 7;
li. C. 1905, § 2219; 1890, ch. 107, §§ 4, 6; R. C. 1895, §§ 1762, 1764; 1901,
ch. 128. § 9; 1903, ch. 129, § 7; 1905, ch. 141, § 7.]
A record of all inspections shall be made in
§ 3071. Inspection reports.
quadruplicate in a carbon copy book; one copy shall be retained at the port
of entry where inspection is made. On the date of inspection, one copy of
the report shall be forwarded to the consignor, one copy to the state inspector
of oils and one copy to the state auditor, either on the date of inspection or
on or before the fifth day of the succeeding month, at the discretion of the
state inspector of oils. On the first day of each month each deputy shall also
furnish to the state inspector of oils and state auditor a summary of any and
at] inspections made by him during the month preceding, including the name
and address of every consignor and the amount of inspection fees due. One
copy of the monthly summary shall be retained at each port of entry. [1913,
ch. 214, § 14; 1909, ch. 171, § 7; R. C. 1905, § 2219; 1890, ch. 107, §§ 4, 6;
It. C. 1895,
§§ 1762, 1764; 1901, ch. 128, § 9; 1903, ch. 129, § 7; 1905, ch. 141,
;

;

;

;

§ 7.]

§ 3072. Inspector and deputies shall not deal in petroleum products.
Penalty. It shall be unlawful for the state inspector of oils or his deputies,
to directly or indirectly, while in office, traffic in any of the illuminating oils,
irasoline or other petroleum products which he has been appointed to inspect.
Any person violating the provisions of this section shall be subject to a
penalty of not exceeding five hundred dollars and be removed from office.
[1913, ch. 214, § 15; 1909, ch. 171, § 15; R. C. 1905, § 2220; 1890. ch. 107.
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§ 8; 1905, eh. 141,

§ 8.]

§ 3073. State's attorney shall prosecute in certain cases.

It shall be the

duty of the state inspector of oils, or any of his deputies, or any person having
cognizance of any violation of the provisions of this article, to forthwith make
complaint to the state's attorney for the county in which the offense is
alleged to have been committed, against the person or persons so offending,
and it is hereby made the duty of such state's attorney to represent and
prosecute on behalf of the people in this county all cases of offense
arising under the provisions of this article.
Any inspector or state's
attorney who willfully refuses or neglects to carry out the provisions of this
section shall be deemed guilty of a misdemeanor and shall, upon conviction thereof, be removed from office.
[1913, ch. 214, § 16; 1909, ch. 171, § 9;
R. C. 1905, § 2221; 1890, ch. 107, § 12; R. C. 1899, § 1770; 1901, ch. 128, § 13;
1903, ch. 129, § 9; 1905, ch. 141, § 9.]
§ 3074. False brand. Adulteration. Penalty. It shall be unlawful for any
person, firm or corporation, whether vender, dealer or manufacturer, to
knowingly have, use, sell, attempt to sell or deliver to any person in this state
for illuminating purposes any of the illuminating oils hereinbefore mentioned,
until the same shall have been inspected and approved, and branded, labeled
or certified, according to the provisions of this article. It shall be unlawful
for any person, firm, corporation, whether vender, dealer or manufacturer, to
knowingly have, use, attempt to sell or deliver to any person in this state,
any of the gasolines or petroleum products of less than one hundred (100)
degrees Fahrenheit, flash test, until the same shall have been inspected and
branded, labeled or certified, according to the provisions of this article. It
shall be unlawful for any person to falsely brand and label any package,
barrel or cask, or falsely certify to the contents of any tank car, tank or
rank wagon containing said illuminating oils or said gasolines or said petroleum products of less than one hundred (100) degrees Fahrenheit, flash test,
or to deliver therefrom, for the purpose of deceiving the purchaser thereof in
any manner, as to the contents of the same. It shall be unlawful for any
person to dispose of any empty barrel, cask or package that has once been
used for said illuminating oils or gasolines or petroleum products of less than
one hundred (100) degrees Fahrenheit, flash test, and has been branded or
labeled in accordance with this article, before thoroughly cancelling, removing or effacing the inspection brand on the same.
It shall be unlawful for any person, firm or corporation to adulterate with
paraffin or other substance for the purpose of sale or use, any of the illuminating oils specified in this article, nor shall any person knowingly use or
sell or offer for sale for illuminating purposes, oils which shall emit a combustible vapor at a temperature of less than one hundred (100) degrees
Fahrenheit, according to the test herein described.
Any person violating any of the provisions of this section shall be deemed
guilty of a misdemeanor and shall be subject to a penalty not to exceed five
hundred dollars fine, or imprisonment in the state penitentiary not exceeding
one year, or both such fine and imprisonment. [1913, ch. 214, § 17; 1909,
ch. 171, § 10; R. C. 1905, § 2222; 1890, ch. 107, § 7; R. C. 1899, § 1765; 1901,
ch. 128. § 14; 1903, ch. 129, § 10; 1905, ch. 141, § 10.]
§ 3075. Containers. Penalty. It shall be unlawful for any person, firm or
corporation to keep for sale or use or to sell any gasoline or petroleum
products of less than one hundred (100) degrees Fahrenheit, flash test, in
any barrel, cask, package, can or receptacle, unless the same is painted red,
or to keep for sale or use or to sell, any petroleum, illuminating oils, in any
barrel, cask, package, can or receptacle, if the same is painted red provided,
however, that in case of gasoline, benzine or naphtha being sold in bottles
for cleaning and similar purposes, it shall be deemed sufficient if the contents
;
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are so designated by red label securely pasted or attached thereto bearing!
the words, "gasoline," " benzine " or "naphtha," as the ease may he.
provided, however, that the provisions of this article shall not apply to any
barrel, cask, package, can or other receptacle, the capacity of which is over
sixty gallons.
Any person, firm or corporation violating any of the provisions of this
section shall be punished by a fine of not more than twenty-five dollars, or
by imprisonment in the county jail not to exceed sixty days,' or both. [1913.
ch. 214, § 18; R. C. 1905, §§ 2226, 2229; 1903. ch. 104,
§§ 1, 2.]
§ 3076. Penalty. Whoever shall knowingly use, sell or cause to be soUi
unlawfully for illuminating purposes any of the illuminating oils specified in
this article which are below one hundred (100) degrees Fahrenheit, flash
test, as tested by the official test as herein described, shall be liable to any
person purchasing such oil, or to any person injured thereby for any damage
to any person or property arising from an explosion thereof.
[1913, ch. 214.
§ 19; 1909, ch. 171, § 11; R. C. 1905, § 2223; 1890, eh. 107, § 10; R. C. 1899.
§ 1768: 1901, ch. 128. § 15; 1903, ch. 129, § 11; 1905, ch. 141, § 11.]
Defence of contributory negligence may be interposed, win-re such negligence wa* prox.
mate and cflieieut ;nme of explosion. Morrison v. Lee, 22 X. D. 2S1,
L.TLA. (N.5U 410
<

W. 548, 1 X. C. C. A. 2'.S.
Liability of manufacturer, packer or vender to persons not in privity of contract, for
injuries from defects in article* sold in violation of statute. 4S L.H.A.(X.S.) 2!0.
Contributory negligence as defense in case of explosion of nil below standard. 3^ T..r
(N\S.) 412.
133 X.

'

§ 3077. Removed from office in certain cases. It shall be the duty of thgovernor, whenever he shall find that the state inspector of oils is guilty of
any of the duties enjoined upon him by this
article, to promptly remove him from office. It shall be the duty of the sta't
inspector of oils to promptly remove from office any of his deputies who slml
[191;'prove to be unfaithful or dishonest in the discharge of his duties.
ch. 214, § 20; 1909, ch. 171, § 13; R. C. 1905, § 2225; 1901, ch. 128, § 17; 190:;
refusal or neglect to discharge

1

ch. 129. § 13; 1905, ch. 141, § 13.]

The state inspector of oils is
§ 3078. Ports of entry designated, how.
hereby authorized to designate as ports of entry ports where public necessity
requires inspections should be made. For making inspection other than at
points designated as ports of entry the state inspector of oils or his deputy
be entitled, in addition to the fees prescribed, to actual traveling
expenses, such expenses to be paid bv the party for whom the inspection is.
made. [1913, ch. 214, § 21; 1909, ch. 171, § 14; R. C. 1905, § 2226; 1899.
ch. 117, § 5; R. C. 1S99, § 1773d: 1901, ch. 128, § 18; 1903, ch. 129, § 14:

shall

1905, ch. 141, § 14.]
§ 3079. Expenses paid out of general fund. All expenses other than salaries
shall be paid out of the general fund on the order of the 6tate inspector of
oils.
[1913. ch. 214, § 22; 1909, eh. 171, § 15.]
§ 3080. No exemption from inspection and fees. Nothing in this article
shall be construed to exempt from inspection and payment of fees any
illuminating oils, gasoline, power oils or distillates. [1913, ch. 214, § 23.]

Article

70.

— Coal Mine License and Statistics.

§ 3081. Coal mine license, how procured. The operator of each and every
coal mine operated in the state of North Dakota, and selling coal to the
general public, shall annually, on or before the tenth day of July, after the
passage and approval of this article, procure a license from the commissioner
of agriculture and labor, for which he shall pay a fee of five dollars. [1907.
ch. 50, § 1.1
§ 3082. Statistics to

be furnished. There shall be kept in a book to be
provided for thnt purpose, at each mine operated and selling coal to the general public, the following information: Name of the mine; its location wh*>r;
:
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began business by whom owned by whom operated number of tons of
coal mined; number of men employed; wages paid by the day, week, month
and year the total cost of operating the mine the total amount of coal sold
and the price received therefor, and such other statistical information as the
commissioner of agriculture and labor may prescribe, to be kept by such mine,
under the provisions of section 1G3; provided, that when the report of any
operator of a coal mine in this state shows that the output of his mine has
not been more than five hundred tons of coal for the year, the five dollars paid
it

;

;

;

;

;

as license shall be returned to such operator. [1907, ch. 50, § 2.]
§ 8083. Report to commissioner of agriculture. It shall be the duty of all
persons operating miners within this state, as provided in sections 3081 and
3082, to make a verified report to the commissioner of agriculture and labor,
containing all the information to be kept by said mine operator, as provided
in section 3082, together with such further information as the commissioner
of agriculture and labor may require under the provisions of section 163.
[1907, ch. 50, § 3.]

§ 3084. Penalty for failure to comply with law. Every mine owner and
operator who shall operate any coal mine without first procuring the license
herein provided for, or who shall willfully fail, neglect or refuse to comply
with the provisions of this article, shall be deemed guilty of a misdemeanor,
and on conviction thereof, shall be subject to a fine of one hundred dollars,
or imprisonment in the county jail not exceeding thirty days, or both such
[1907, ch. 50, § 4.]
fine and imprisonment, as the court may determine.

Article

71.

—

Co.vi.

Inspection.

§ 3085. Oil inspector ex-officio coal inspector. In order to protect the interests of the consumers of coal shipped into the state of North Dakota, the
provisions herein enacted ate made incumbent upon the state oil inspector,
who shall be ex-oflicio inspector of coal imported into the state. [1913,
ch. 213, § 1.]

As to the state oil inspector, eee section 3057 et set}.
§ 3086. Standards and tests. For the purpose of this article, coal marketed
as anthracite shall meet as a standard the following requirements:
In such
(All determinations shall be made on a moisture-free basis.)
the British thermal
standard the ash should be under fifteen per cent (15'/)
units should be over 12,000. Any coal marketed below this standard shall be
sold at a price based upon the following scale of reduction, the price corrections authorized for anthracite due to variations in the British thermal unit
value in " dry coal " below the standard herein specified and in ash content
above said standard shall be determined in the following manner:
The prices to be paid shall be computed by dividing the market price at the
point of sale by the British thermal unit value hereinbefore specified and
multiplying by the actual determined British thermal unit value from which
shall he subtracted ten cents (10c) per ton for each increase of one per cent
(IjO in ash content above fifteen per cent (152), as hereinbefore specified.
For the provisions of this article, coal other than anthracite and marketed as
bituminous coal shall meet as a standard the following requirements
In such
(All determinations shall be made on a moisture-free basis.)
standard the ash should be under ten per cent (10?) and the British thermal
units should be above thirteen thousand (13,000).
Any bituminous coal marketed below the standard shall be sold at a price
based upon the following scale of reduction, the price corrections authorized
for bituminous coal due to variations in British thermal unit value in the
dry coal " below the standard herein specified, and any ash content above
ha id standard shall be determined in the following manner:
The price to be paid shall be computed by dividing the market price at tinpoint of sale by the British thermal unit value hereinbefore specified an 1
;
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multiplying by the actual determined British thermal unit value, from which
shall be subtracted seven cents (7c) per ton for each increase of one per cent
(1#) in ash content above ten per cent (10#), as hereinbefore specified. [1913,
ch. 213, § 2.]
§ 3087. Duties and powers. It shall be the duty of the state oil inspector
and his deputies to collect samples of anthracite and bituminous coals
imported into this state when in the judgment of the state oil inspector there
seems to be a need of so doing for the protection of the consumers; and in

upon the written request accompanied by a proper
party from whom the coal was purchased, the place and
date of purchase and accompanied by such other information as may be
required by the oil inspector, and provided that upon careful investigation
there seems to be sufficient cause to warrant action, the state oil inspector or
his deputies are hereby authorized to enter into or upon the premises of any
dealer or vender of coal at any time for the inspection or taking of samples
of anthracite or bituminous coal as herein specified.
[1913, ch. 213, § 3.]
§ 3088. Samples, how secured. Samples of coal shall be taken from at least
three ports of entry at intervals of not longer than ninety (90) days and all
samples of coal taken for or subjected to tests under this article shall be
promptly transmitted to the school of mines of the state university, and it
shall then be the duty of the said school of mines to make the tests herein
specified and report the results of said tests to the oil inspector. In securing
samples, proper care shall be exercised to obtain an average sample of the lot
to be tested and such sample shall not be less than fifty pounds or over one
hundred pounds, which when tested at said school of mines shall be properly
reduced and sampled for the necessary tests herein provided. [1913, ch. 213.
case of serious grievance

affidavit stating the

§ 4.]

An

appropriation in section 5 of the act of 1013, above cited, for the purpose of

mnk

ing the testa, etc., was vetoed. Laws 1913, ch. 213, p. 334.
§ 3089. Report. It shall be the duty of the state oil inspector to make a
biennial report to the governor of the state of the inspection of coal imported
into the state as herein provided.
[1913, ch. 213, § 6.]
As to biennial reports to the governor, sec in general sections 95, 97, 96.

Arttclb

72.

Abstracters.

§ 3090. Abstracters to give bonds. It shall be unlawful for any person, firm
or corporation to engage or continue in the business of making or compiling
abstracts of title to real estate in this state or to demand and receive pay for
the same without first having for use in such business a complete set of
abstract books or records of all instruments filed or of record in the office of
the register of deeds in and for the county in which such business is to be
conducted, or in good faith engaged in the preparation for not less than
three months of such books or records, and without first filing in the office of
the county auditor of the county in which such business is to be conducted,
a surety or personal bond to the county in the penal sum of ten thousand!
dollars for each and every ten thousand inhabitants or major part of that
number residing within such county as shown by the official federal or state
census last taken prior to the filing of such bond, to be approved as to form
and security by the board of county commissioners of such county, con*
ditioned for the payment by such abstracters of any and all damages that may
be sustained by or accrue to any person by reason or on account of any error,
deficiency or mistake in any abstract or certificate of title or continuation
of an abstract of title made and issued by such person, firm or corporation
provided, that in counties containing less than a major part of ten thousand
inhabitants, the bond herein required shall be for not less than five thousand
dollars.
Provided, that if a personal bond is given there shall be at least
three sureties, none of whom shall be officers or stockholders of the abstract
74*
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company and each of whom
[1913, ch. 1

;

1911, ch. 329, § 1

;

§§ 3090-3096

shall justify for the full amount of the bond.
1907, ch. 1 ; R. C. 1905, § 2231 ; 1899, ch. 1, § 1

B. C. 1895,

§ 1774; 1905, § 2.]
This section amends R. C. 1905, | 2231, which, with R. C. 1905, g{ 2232, 2233 and 2234,
had been amended in Laws 1911, ch. 329, the latter having been vetoed, reinstated by mandamus in SUte ex rel. Watkins v. Norton, 21 N. D. 473, 131 N. W. 257, and finally repealed in Laws 1913, ch. 1, f 2.
Abstracters are liable to a purchaser of property who relies on their abstract, without
regard to who paid for or ordered abstract. Goldberg v. Sisseton Loan & Title Co., 24 6.
D. 49, 140 Am. St. Rep. 775, 123 N. W. 266.
Liability of title abstracter. 12 L.R.A.(N.S.) 449; 26 L.R.A.fNjS.) 1207; 42 L.R.A.
(N.S.) 176; 72 Am. St. Rep. 315.
Right of abstracters to have access to public records. 124 Am. St. Rep. 911.

"When any abstracter shall have filed
§ 3091. Certificate issued, when.
bond and the same shall have been approved as above provided, he shall
be entitled to receive from such county auditor a certificate reciting that
such bond has been duly approved and that the same has been filed in his office,
which certificate shall be valid so long as such abstracter shall maintain his
[R. C. 1905, § 2232; 1889, ch. 1, § 2;
sureties upon the bond, unimpaired.
R. C. 1899, § 1775.)

his

See note to section 3090.
§ 3092. Certificate of authority. It is the duty of the county auditor after
the bond of any abstracter shall have been filed and approved to issue to such
abstracter on demand a certificate of authority in writing, under his hand
and official seal, which shall authorize him to make such abstracts. Such certificate shall continue in force for five years, unless recalled or cancelled as
provided in the next section. After such certificate shall have been issued

the person, firm or corporation holding the same during the continuance of
such certificate shall have full access to all records of the county during office
hours and it is the duty of any person, firm or corporation holding such certificate, to furnish an abstract of the title to any tract of land in such county
when requested to do so, on payment of the fees hereinafter provided. [B. C.
1905, § 2233; 1889, ch. 1, § 2; R. C. 1895, § 1776.]
;

See note to section 3090.

§ 3093. Additional security. The bond herein provided for may run during
the continuance of such person, firm or corporation in such abstract business,
not to exceed five years, and the board of county commissioners may at any
time require such abstracter upon ten days' notice to furnish an additional
bond, and show cause why the same should not be declared invalid, and the
certificate thereof recalled and annulled, and if within such time such additional bond is not furnished and no sufficient reason is shown to the commissioners why the same should not be required, then the certificate issued
to such abstracter shall be recalled and annulled.
[R. C. 1905, § 2234; 1889,
ch. 1, § 3; R. C.
1895, § 1777.]
See note to section 3090.
The abstracter or complainant may have an appeal to
§ 3094. Appeal.
the district court of such county from the decision of the board of county commissioners by preserving the evidence taken at the hearing, which shall be
certified up by the county auditor of such county; and such appeal shall be
summarily decided by the court on such evidence, and the costs of such appeal,
including the furnishing of such evidence, shall be adjudged against the
defeated party. [R. C. 1905, § 2235; 1889, ch. 1, § 4; R. C. 1899, § 1778.]
§ 3095. Penalty for violation. Any person, firm or corporation violating
any of the provisions of this article shall be deemed guilty of a misdemeanor,
and upon conviction thereof shall be punished by a fine not exceeding one
hundred dollars nor less than twenty-five dollars for each offense. [R. C.
1905, § 2236; 1889, ch. 1, § 5; R. C. 1899, § 1779.]
§ 3096. Officers' certificates to abstracts. The provisions of this article
shall not be construed to prevent the register of deeds, county treasurer,
and clerks of court of the different counties from certifying to abstracts
749
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of title to lands from the records of the respective offices ; but such officers shall
be liable on their official bond for the faithful performance of all acts as
abstracters. [R. C. 1905, § 2237; 1889, ch. 1, § 6; R. C. 1895, § 1780.]
Recording of abstracts, see section 5547.

§ 3097. Fees. For making and certifying to abstracts under the provisions
of this article, the following fees and no more shall be allowed : For the first
entry on any one abstract, one dollar; for each subsequent entry or transfer
on such abstract, twenty-five cents; for entry relating to taxes, twenty-five
cents; for entry relating to mechanics' liens, twenty-five cents; for entry as
to judgments, which may constitute liens on the property so abstracted,
fifteen cents for each name certified to
for certificate to abstract, twentyfive cents. It shall be the duty of such abstracters to continue any abstract
so made by them, on the payment of twenty-five cents for each entry made
thereon, and twenty-five cents for the certificate of continuation thereto.
Each and every deed, mortgage, affidavit, lease, lis pendens, judgment,
mechanic '8 lien or other instrument on file or of record in the offices of the
registers of deeds or clerks of court affecting the title to the real estate
so abstracted shall constitute an entry; for the abstracting of estates in
county courts which are not recorded in the office of the register of dot ds.
such fees may be charged by such abstracters as may be reasonable, but in no
case to exceed five dollars for each estate.
[R. C. 1905, § 2238; 1889, ch. 1.
§ 7; R. C. 1895, § 1781.]
Any person, firm or corporation furnishing abstracts of
§ 3098. Seal.
title to real property under the provisions of this article shall first provide
a seal, which seal shall have stamped thereon the name and location of such
person, firm or corporation, and shall deposit with the county auditor an
impression of such seal before the certificate mentioned in section 3092 shall
issue, which seal shall be affixed to every abstract or certificate of title, issued
by such abstracters. [R. C. 1905, § 2239: 1889, ch. 1, § 8; R. C. 1899, § 1782.]
§ 3099. Auditor to certify abstracts. Fees. It shall be the duty of the
county auditor to attach his certificate to each abstract of title to real estate
of his county that may be presented to him for that purpose, which certificate
*hall show the amount of taxes due and unpaid against, or tax title affecting
the land described in such abstract, as the same may appear from the records
of his office, and colleet therefor the sum of twenty-five cents for eaeh abstract
so certified. He shall keep a book known as a fee receipt book in which shall
be kept true and correct records of all fees received by him for any purpose,
and it shall be his duty to deliver to the county treasurer to be turned into
the general fund on the first day of each month all fees collected by him
during the preceding month and take a receipt from the county treasurer
therefor, and for each failure or refusal to comply with the provisions of thia
section he shall be liable to a fine not exceeding one hundred dollars. [1911,
ch. Ill; R. C. 1905, § 2240; 1901, ch. 1.]
The emergency section in the act of 1911. above cited, recites that "under the present
law county auditors are retaining the moneys received as fees for certifying to abstracts
and deeds owing to an ambiguity in the language of the present law."
;

Article 73.— Public Warehouses.
§ 3100. Commissioners of railroads, powers and duties. The duties imposed by the provisions of this article and the powers conferred herein devolve
upon the commissioners of railroads. [R. C. 1905, § 2241 1891, ch. 126, § 1
R. C. 1899, § 1783.]
§ 3101. Commissioners of railroads. Duties. It shall be the duty of the
commissioners of railroads to supervise the handling, weighing and storing
of grain and seed; to establish all necessary rules and regulations for the
weighing of grain and for \hc management of public warehouses of the
state, so far as such rules and regulations may be necessary to enforce the
;
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provisions of this article or any law in this state in regard to the same;
investigate all complaints of frauds or oppression in the grain trade of this
and correct the same. They shall revoke the license of anv warehouse
for ca use upon notice and hearing.
[1909, ch. 230; R. C. 1905, § 2242; 1891,
ch. 126, § 2; R. C. 1899, § 1784.]
Law defining public warehouses and prescribing maximum charges constitutional. No
state,

deprivation of property or regulation of commerce. State v. Brass, 2 N. D. 482, 52 N. W.
40S. affirmed in Brass v. State, 153 U. S. 391, 38 L.ed. 757, 14 Sup. Ct. Rep. 857.
Board of railroad commissioners mav examine into sufficiency of bond given by grain
elevator operator. State ex rel. Dakota Trust Co. v. Stutsman, 24 N. D. 68, 139 N.
VV.

Hli.

§ 3102. Rules to be published. The rules and regulations so established
shall be printed and published by the commissioners of railroads in such
manner as to give the greatest publicity thereto, and the same shall be in
force and effect until they are changed or abrogated by such commissioners
in a like public manner.
[R. C. 1905, § 2243; 1891, ch. 126, § 3; R. C. 1899,
§ 1785.]

§ 3103. Railroad commissioners establish grades for grain. The board of
railway commissioners of the state of North Dakota shall, before the first day
of September of each year, establish grades of all kinds of grain bought or
handled by any elevator or warehouse in this state, which shall be known
as " North Dakota grades," which shall conform to the grades established
at the terminal points, and the grades so established shall be printed and published in the manner required by section 3102; provided, that no such application shall be necessary except when changes are made in such grades, and then
the changes so made only shall be published. And said board of railroad
commissioners shall have supervision of the grading, weighing and shipping
of all grain purchased or handled by public warehousemen in North Dakota,
and all public warehousemen shall grade all grain purchased or handled by
them in conformity with the established " North Dakota grades " as herein
provided.
Any person aggrieved at the weights or grades given by any
warehouseman may appeal to the board of railroad commissioners, and it is
hereby made the duty of said board to without delay inquire into said grievance and adjust the same in accordance with established standards.
[1909.
ch. 1X5. § l.J

§ 3104. Agents at Minnesota terminals. Report to commissioners. It shall
be the duty of the expert representatives at the terminal points of Minneapolis
and Duluth appointed by law to sit with the Minnesota board of grain appeals, and to act as representatives of the grain shippers of North Dakota
and look after their interests in all matters relating to the inspection, weighing, grading and docking of grain shipped from North Dakota, so far as
the same may not be inconsistent with the laws of Minnesota or the rules
and regulations of the railroad and warehouse commission of Minnesota.
Said agents shall report all complaints and grievances to the board of railroad commissioners of this state, which shall receive all such reports and
shall use all proper means to correct and remedy the same.
[1909, ch. 135.
§ 2.1

An amendment to this section was vetoed in Laws 1911, ch. 319. The " expert representatives" referred to in this section are those which the governor was authorized to appoint in Laws 1909, ch. 134, referred to in the veto message above cited, from which it appears that the usefulness of those representatives has ceased and no compensation is now
provided for them.
§ 3105. Grading of grain. All public warehouses within this state, as
defined by section 3107, when requested by the seller, shall, before testing for
grade any grain handled by them, remove therefrom and make due allowance
for any dockage of such grain made by reason of the presence of straw, weed
seeds, dirt or any other foreign matter. Such test shall be made by taking
a fair sample of such grain and cleaning the same before testing for the
grade of such grain. And no public warehouse within this state, as defined
751
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it

for sale in this state, after

such request has been made, until due allowance has been made for such
dockage and such dockage has been deducted or removed from such grain
and, when such dockage has been removed, deducted or allowance made for
the same by such public warehouse, such warehouse shall proceed to test
such grain for grade and shall grade the same as if such dockage had been
removed, deducted or allowance made therefor as provided herein. [1913.
ch. 176, § 1.]
.

Penalty for violation. Any person, association, co§ 3106. Misdemeanor.
partnership or corporation, or the agent of any person, association, copartnership or corporation owning, operating or conducting the business of a
public warehouse, in this state, who shall violate any of the provisions of his
act [sections 3105, 3106] shall be guilty of a misdemeanor and shall be punished by a fine of not less than ten dollars nor more than one hundred dollars
or by imprisonment in the county jail not less than ten nor more than thirty
days or both such fine and imprisonment. [1913, ch. 176, § 2.]
§ 3107. Public warehouse defined. All buildings, elevators and warehouses,
and all grist and flour mills doing a shipping business in this state, erected
and operated, or which may hereafter be erected or operated by any person,
association, copartnership, corporation or trust, for- the purpose of buying,
selling, storing, shipping or handling grain for profit, are declared public
warehouses, and the person, association, copartnership or corporation owning
or operating such buildings, elevators or warehouses, which are now, or may
hereafter be located or doing business within this State, whether such owners
or operators reside within this state or not, are public warehousemen within
the meaning of this article, and none of the provisions of this article shall be
construed so as to permit discrimination with reference to buying, receiving
and handling grain of standard grades or in regard to the persons offering
such grain for sale, storage and handling at such public warehouses, while
the same are in operation.
[R. C. 1905, § 2244; 1899, ch. 126; R. C. 1899.
§ 1786 1901, ch. 140.]
1

;

Officer of corporation manufacturing flour la not guiltv of larceny In refusing to deliver
or pay for wheat delivered to it. Ex parte Bellamy, 17 N. D. 140, 114 N. W. 37«.

A

biennial state
§ 3108. License, how obtained. Fee, how determined.
license must be maintained through the commissioners of railroads to expire
on the first day of August of each odd numbered year and for each and every
public grain warehouse in operation in this state. No license issued under
this article shall describe more than one public grain warehouse, or grant per-

mission to operate any other public grain warehouse than the one therein
described. The license fee is hereby fixed at eight dollars for warehouses of a
capacity of twelve thousand bushels or less, and ten dollars for warehouses
of a capacity of over twelve thousand bushels and not to exceed twentyfive thousand bushels, and twelve dollars for all warehouses over twenty-five
thousand bushels and not to exceed fifty thousand bushels, and twenty dollars
for all warehouses over fifty thousand bushels and not to exceed eighty thousand bushels, and twenty-five dollars for all warehouses over eighty thousand
bushels capacity for each public grain warehouse provided, that before any
license is issued the person applying therefor shall file with the commissioners
of railroads the receipt of the state treasurer showing that the applicant
has paid into the state treasury the amount of said license fee. [1907, ch.
112; R. C. 1905, § 2245; 1895, ch. 115, § 1 R. C. 1899, § 1787.]
Warehouse used exclusively for owner's goods or products as subject of license tax. 39
;

;

L.R.MN.S.) 803.
Penalty.
The license thus
§ 3109. License to be conspicuously posted.
obtained shall be posted in a conspicuous place in the public warehouse so
licensed. Every such license shall expire on the first day of August next following the issuance thereof, and no license shall run for a longer period than
one year. Any person or association who shall transact the business of public
752
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warehouseman without

procuring a license as herein provided shall, on
not leas than twenty-five dollars for each and
carried on. [B. C. 1905, § 2246; 1895, ch. 115, § 2

first

conviction, be fined in a

every day such business

§§ 3i09-:5ir>;

sum

is

R. C. 1899, § 1788.]
§ 3110. Refund of license fee of public grain warehouses authorized. The
board of railroad commissioners are hereby authorized to refund the license
fee of a public grain warehouse, or so much thereof as in their judgment would
be just and reasonable when satisfactory proof is furnished said board that
such warehouse or elevator has been transferred to some other person, firm or
corporation, and application is made by the new owner for a license for the
same warehouse or elevator, for the same biennial period for which the
original license was issued. Provided, that where a warehouse or elevator
is destroyed by fire or other cause, the license fee may be prorated in such
amount as the board of railroad commissioners may determine.
[1911, ch.
244.]

§ 3111. Bond to be filed. The proprietor, lessee or manager of any public
warehouse, elevator or flour mill, or any individual buyiug or shipping grain
for profit in this state, and who does not pay cash in advance for the grain
so bought shall file with the commissioner of railroads a bond to the state
with good and sufficient sureties to be approved by such commissioners in the
penal sum of not less than five thousand nor more than seventy-five thousand
dollars, in the discretion of the commissioners, conditioned for the faithful per
formance of their duties as public warehousemen, and the compliance with all
the laws of this state in relation thereto. One bond only need be given for
any line of elevators, mills or warehouses owned, controlled or operated by
one individual, firm or corporation. Such bond, specifying the location of
each elevator, mill or warehouse operated by such individual, firm or corporation, shall be in sufficient amount to protect the holders of outstanding tickets.
[1913, ch. 236, § 6; R. C. 1905, § 2247; 1891, ch. 126, § 5; R. C. 1895, § 1789.]
Board of railroad commissioners may examine into sufficiency of bonds given by grain
elevator operators and may for such purpose summon any witness before thcni that they
please.
State ex rel. Dakota Trust Co. v. Stutsman. 24 N. D. 68, 139 N. W. 83.
26 L.R.A.
Liability of warehouseman for injury to agricultural products by weevil.
(X.S.) 1114.
Liability of warehouseman for good9 damaged or destroyed while stored in building
other than that called for by contract. 24 L.R.A. (N.S.) 1117.

All owners of snch elevators
§ 3112. Warehouse receipts, what to contain.
and warehouses shall, upon the request of any person delivering grain thereat,
give a warehouse receipt therefor, subject to the order of the owner or consignee, which receipt shall bear date corresponding with the receipt of the
grain, and shall state upon its face the quantity and grade upon the same.
All warehouse receipts shall be consecutively numbered, and no two receipts
bearing the same number and series shall be issued during the same year.
No warehouse receipt shall be issued except upon actual delivery of grain
into such warehouse. No such warehouseman shall insert in any warehouse
receipt issued by him any language in anywise limiting or modifying his
[R. C. 1905, § 2248; 1891, ch.
liability as imposed by the laws of this state.
126, § 6; R. C. 1899, § 1790.]
Receipts do not give holder possession of the grain. Best v. Muir, 8 N. D. 44, 77 N. W.
95; Piano Mfg. Co. v. Jones, 8 N. D. 315, 79 N. W. 338; Towne v. St. Anthony A Dakota
El. Co., 8 N. D. 200, 77 N. W. 603.
Refusal to deliver grain to holder of receipt prima facie conversion. Marshall v. Andrews, 8 N. D. 364. 79 N. \V. 851.
ElePledgee of warehouse receipts may sue in his own name. Citizens' Nat. Bank
vator Co., 13 S. D. 1, 82 N. W. 1S6.
Warehouse "receipts as evidence of the value. Willard v. Elevator Co., 10 N. D. 400, 87

N. W. 996.

Inapplicable to issuance of receipt bv general warehouseman on property in warehouse
v. Robb -Lawrence Co., 17 N. D. 257, 16 L.rLA.(NjS.) 227, 115

State use of Hart-Parr Co.
N. W. 84».
4<<
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One depositing grain and receiving general storage ticket looes control over identical
wheat deposited. Beat v. Muir, 8 N. D. 44, 77 X. W. 95: Piano Mfg. Co. v. Jones, 8 X. Ii.
315, 79 X. W. 338.
Evidence of value at time of demand necessary to recovery in conversion, i'owue v.
Elev. Co., 8 N. D. 200, 77 N. W. 60S.
Unrecorded contract of sale not binding upon elevator company without actual knowl
edge of contents of contract. Towne v. Elev. Co., 8 X. D. 200, 77 N. W. 60B.
In suit for conversion it is necessary to prove the value of wheat at time of demand,
lowne v. Elev. Co., 8 X. I). 200, 77 N. \V. 608.
Replevin will not lie against an elevator company for wheat held under general storage
elevator tickets. Best v. Muir, 8 N. D. 44; Piano Mfg. Co. v. Jones, 8 X. D. 315; Marshall
v. Andrews & Gage, 8 X. D. 364.
A pledgee of warehouse receipts may institute action in his own name and account to
pledgor for amount lie may recover. Bank v. Kiev. Co., 13 S. D. 2, S2 X. W. ISO.
Warehouse receipt* and their transfer and negotiability. 84 Am. Dec. 752.
Receipt." of warehousemen, whether conclusive against them on the question of quality.
100 Am. Dec. 243.
Effect as to warehousemen of recitals in their receipts.
19 L.R.A. 302.
Issuance and delivery by warehouseman of receipt for his own property as a constructive transfer of possession essential to a valid pledge.
16 L.R.A.(X*S.>* 227; 3» E.RA.
(X.S.) 552.
Effect of putting warehouse receipts payable to bearer into another's possession to
estop owner as against purchaser in good faith. 29 L.R.A.(XA) 257.

Each storage receipt issued
§ 3113. What storage receipts shall express.
in this state shall expressly provide that at the option of the holder of such
receipt the kind, quality and quantity of grain tor which such receipt was
issued shall he, on his demand, delivered back to hiin, at any terminal point
or at the same place where it was received upon the payment of a reasonable
charge per bushel for receiving, handling, storage and insurance charges
and in case of terminal delivery the payment, in addition to the above, of
the regular freight charges on the gross amount called for by the tickets being
surrendered
such charges to be fixed by express terms in the storage receipt
at the time of receiving the grain at the elevator or warehouse, and at the
time of issuing the receipt, but no charges shall be made for cleaning grain
unless such grain has been actually cleaned. Nothing in this section shall be
construed to require the delivery of the identical grain specified in the receipt
so presented, but an equal amount of the same grade of grain or in lieu thereof
a receipt issued by a bonded warehouse or elevator company doing business
at terminal points, for an equal amount of grain of the same grade
provided,
that grain placed in a special bin be excepted from the provisions of this
section.
[R. C. 1905, § 2249; 1891, eh. 126. § 7; R. C. 1399, § 1791; 1905.

—

;

eh. 110.1

warehousemen of recitals in their receipts. 19 L.R.A. 302.
Intent a* ingredient of offense bv warehouseman selling goods for which he haa issued
27 L.R.A. X.S. ) K.O.

Effect as to
receipt.

(

Whenever any grain shall be
Insolvency.
§ 3114. Bailment not a sale.
delivered to any person, association, firm or corporation doing a grain, warehouse or grain elevator business in this state and the receipt issued therefor
provides tor the delivery of a like amount and grade to the holder thereof
in return, such delivery shall be a bailment and not a sale of the grain so
delivered, and in no case shall the grain so stored be liable to seizure upon
process of any court in an action against such bailee, except actions by
owners of such warehouse receipts to enforce the terms thereof, but such
grain shall at all times in the event of the failure or insolvency of such bailee
be first applied exclusively to the redemption of outstanding warehouse
receipts for grain so stored with such bailee.
And in such event grain on
hand in any particular elevator or warehouse shall first be applied to the
redemption and satisfaction of receipts issued by such warehouse.
[R. C.
1905. § 22f>0; 1891, eh. 126, § 8; R. C. 1899, § 1792.]
Bailment relationship is created by delivery of storage receipt provided for In thii
Anderson v. runners' Co.-op. Shipping & Elevator Co., 29 8. D. 450, 136 N. W.

section.
J123.

Bailment of cereals

in custody of

warehousemen.

94

Am.

St. Rep. 320.
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§ 3115. Larceny. PUnUiiment. Each person and each member of any association, firm or corporation doing a grain, warehouse or grain elevator business in this state, who shall, after demand, tender and offer us provided in
the last section, willfully neglect or refuse to deliver to the person making
such demand, the full umouut of grain of the grade or the market value
thereof, which such person is entitled to demand of such bailee, shall be deemed
guilty of larceny. JR. C. 1905, § 2251; 1391, ch. 126, § 9; R. C. 1899, § 1793.]
Intent as ingredient of offense bv warehouseman selling goods for which he has issued
receipt.

27 L.R.A.(N.S.) 16n.

The charges for storage and handling of grain
§ 3116. Rates of storage.
For receiving, elevating, insuring,
shall not exceed the following rates:
Storage rates
delivering and twenty days' storage, two cents per bushel.
after the first twenty days, one-half cent per each fifteen days or fraction
grain
shall be kepi
The
thereof, and not exceeding five cents for six months.
insured at the expense of the warehouseman for the benefit of the owner.
[R. C. 1905, § 2252: 1891, eh. 126, § 11; R. C. 1899, § 1794.]
Not unconstitutional as deprivation of property or regulation of commerce. State v.
Brass, 2 N. D. 482, 52 N. W. 408, allirmed in Brass v. State, 153 U. S. 391, 33 L.ed. 757,
14 Sup. Ct. Hep. b.VT.
Legislative regulation of warehouse rates.
33 L.R.A. 178; 6 L.R.A. (X.S.) H3G.
Power of equity to regulate charges of public warehouseman. 24 L.R.A. (N.S.) 399.

Any person who shall know§ 3117. Penalty for violation of this article.
ingly cheat, or falsely weigh any wheat or other agricultural products, or who
shall violate any of the provisions of this article shall be deemed guilty of a
misdemeanor, and shall on conviction thereof be subject to a fine of not less
than two hundred dollars nor moiv than one thousand dollars and be imprisoned in the penitentiary for a period not exceeding one year, in the discretion
of the court. [R. C. 1905, § 2253 1891, ch. 126, § 12 R. C. 1899, § 1795.]
The words " this article" do not include sections 3103, 3104. 3105, or 310G.
;

:

Any person,
Application.
§ 3118. Warehouse on railroad right of way.
firm or corporation desirous of erecting and operating at or contiguous to
any railway station or siding a warehouse or elevator for the purchase, sale,
shipment or storage of grain for the public for hire may make application in
writing containing a description of that portion of the right of way of said
railroad on which said person, firm or corporation desires to erect a warehouse
or elevator, and the size and capacity of the warehouse or elevator proposed
to be erected and the time for which it is desired to maintain said warehouse
or elevator, to the person, firm or corporation owning, leasing or operating
the railway at such station or siding for the right, privilege and easement
of erecting and maintaining for the time stated in said application, and for
reasonable compensation such warehouse or elevator as aforesaid, upon the
right of way appertaining to such railway at such siding or station, and within
and between the outside switches of the yard of such railway station or siding
and upon paying or securing in the manner hereinafter prescribed reasonable
compensation for the right, privilege and easement aforesaid, shall absolutely
[R. C. 1905, 3 2254; 1903,
and unconditionally be entitled to the same.
<-h.

142, § 1.]
Use of railroad right of wav for purposes of warehouse as against owner of

fee.

36

L.R.A.(N.S.) 51 ».

Notice to applicant.
The application provided in
§ 3119. Compensation.
section 3118 shall also state the amount the applicant deems a reasonable
compensation for the right, privilege and easement he desires to acquire, and
said applicant shall tender and pay to such person, firm or corporation, from
whom such easement is sought, the sum stated in such application, and in
case the amount so named and tendered is not accepted, and the parties cannot
agree on the amount to be paid for such right, privilege and easement, the
same shall be ascertained, assessed and determined by proceedings in the
district court of the county in which the station or siding at which the right,
privilege and easement sought is situated, which court is hereby given full
7oo
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jurisdiction in the premises, and shall at all times be deemed open and in
session for the purposes of this article.
It shall be the duty of any person,
firm or corporation to whom application is made for the right to erect and
maintain an elevator or warehouse under the provisions of this article, to
within ten days after the receipt of said application notify said applicant in
writing of the acceptance or rejection of the amount stated in said application to be reasonable compensation for the right, privilege and easement
sought to be acquired, and in case said person, firm or corporation fails to
notify the applicant within said ten days, said person, firm or corporation
shall be deemed to have accepted said amount, and upon payment or tender
thereof said applicant shall be deemed to have acquired the right, privilege
and easement applied for.
[R. C. 1905, § 2255 1903, ch. 142, § 2.J
Proceedings in the district court shall
§ 3120. Procedure in district court.
be instituted and carried on as follows: The party seeking the right, privilege and easement aforesaid shall present to and file with the district court
a petition in writing and under oath specifying and describing the right,
privilege and easement sought and the time for which the same is sought and
the fact that the parties to the proceedings are unable to agree upon the
amount of compensation therefor.
copy of the application for such privilege shall be attached to said petition and thereupon it shall at once be the
duty of the court, by its order in writing, to fix upon a place and a time not
more than thirty days thereafter where and when the court will try, ascertain,
assess and determine the amount of such compensation; a certified copy of
which order at least twenty days before the time so fixed upon, shall be served
upon the party from whom the right, privilege and easement is sought, as
summons are served in civil actions of said court, and such service when made
shall be ample notice to and summons for the party so served to appear and
join in the proceedings and shall be ample to give the court full jurisdiction
over the party against whom the proceedings are instituted and the property
involved in the proceedings.
[R. C. 1905, § 2256; 1903, ch. 142, § 3.]
§ 3121. Trial. Election of gross sum or annual rental. Writ. At the time
and place so fixed for ascertaining, assessing and determining the compensation aforesaid, the court shall immediately proceed to try said matter,
without a jury, if the parties consent, and if they do not consent and if the
time and place fixed for said hearing is at a general or special term of said
court where a petit jury has been summoned, the court shall proceed to a hearing of such matter with a jury selected and sworn from the panel present
at such term, in the same manner as jurors are selected in civil actions,
and if the regular panel is exhausted before a jury is secured, talesmen
may be summoned. In case said proceedings are made returnable at any other
time than at a term where a petit jury shall have been summoned, the court
shall make an order requiring the selection of twenty-four jurors from those
returned by the county commissioners, which jury shall be drawn and selected
in the same manner as provided by law for the drawing of jurors for general
terms of the district court, and from the jurors so returned, a jury shall
be selected the same as in civil actions and the trial shall proceed after the
manner of trials in civil actions, and the court or jury, as the case may be,
shall find and assess compensation both in the form of an annual rental and in
the form of a gross sum for the right, privilege and easement sought, and
immediately after the finding or verdict has been made the party against whom
the proceedings have been taken shall elect whether to receive the annual
rental or the gross sum found, and in case such election is not made by this
party, then the other party to the proceedings may make such election, and
after election is made as aforesaid, judgment shall be rendered adjudging,
among other things, that upon payment of the gross sum found or the annual
rental found, yearly in advance, as the case may be, the party instituting the
proceedings shall be entitled to the right, privilege and easement of erecting
;

A
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and maintaining the elevator or warehouse asked for in the application and
petition aforesaid, and for the time therein specified and thereupon the party
in whose favor said judgment is rendered shall be entitled to a writ of execution in proper form to immediately invest such party with the right, privilege
and easement aforesaid. [R. C. 1905, § 2257 1903, ch. 142, 4.]
§
§ 3122. Forfeiture. Appeal. Costs. In case the annual rental is elected
the same shall be paid, yearly in advance, and if not so paid after thirty
days' default the right, privilege and easement aforesaid shall be absolutely
forfeited. Within thirty days after the entry of said judgment as hereinbefore
provided, but not later, an appeal may be taken by cither party to the supreme
eourt, but such appeal shall not stay or hinder the use or enjoyment to the
fullest extent of the right, privilege and easement asked for by the petition
and conferred by the judgment, if the party instituting the proceedings shall
make and file a bond with sureties, to be approved by the court, in an amount
double the gross sum or annual rental, conditioned to pay such sum or rental
and to abide and satisfy any judgment the supreme court may render in the
premises. Costs and disbursements as in civil actions shall,* in each court,
;

;

be paid by the unsuccessful party. If the finding of the court or jury is for
a less or the same amount as tendered by the petitioner before instituting
the proceedings, then the petitioner shall be deemed the successful party;
but if the amount found is larger than the sum tendered, then the petitioner
shall be deemed the unsuccessful party.
In the supreme court, if the judgment or order appealed from is reversed or modified, the appellant shall be
deemed the successful party; but if the judgment or order appealed from is
affirmed, the respondent shall be deemed the successful party.
[R. C. 1905,
$ 2258; 1903, ch. 142, § 5.]
§ 3123. Warehouses deemed public. Open, when. All elevators and warehouses erected and maintained under the provisions of this article shall be
deemed public elevators and public warehouses and shall be subject to legislative control and shall be kept open for business for the public for reasonable business hours from the fifteenth day of September in each calendar year
to the fifteenth day of January in each succeeding calendar year. Any poi son,
firm or corporation who fails to comply with the provisions of this section shall
forfeit the rights, privileges and easements acquired under this article.
[R. ('.
1905, § 2259: 1903, ch. 142, § 6.]
§ 3124. Erection of warehouses. Any persons, firms or corporations availing themselves of the provisions of this article shall within sixty days after
the amount to be paid for the easement acquired thereunder is finally determined, by agreement or by proceedings in court, commence the erection of
the warehouse or elevator stated in the application referred to in section 3118
and complete the same within ninety days thereafter, and in case of failure
to comply with the provisions of this section they shall be deemed to have
abandoned the right, privilege and easement acquired, and the part or
portion of the railroad right of way described in their application shall be
subject to selection by other applicants who may desire to avail themselves of
the provisions of this article. fR. C. 1905, § 2260; 1903, ch. 142, § 7.]
Every railroad com§ 3125. Side tracks provided by railroad company.
pany or corporation organized under the laws of this state, or doing business
therein, shall upon application in writing provide reasonable side track
facilities and running connections between its main track and elevators and
warehouses upon or contiguous to its right of way at such stations; and
every such railroad corporation shall permit connections to be made and
maintained in a reasonable manner with its side tracks to and from any warehouse or elevator without reference to its size, cost or capacity, where grain
is or may be stored; provided, that such railroad company shall not be re'luired to construct or furnish any side tracks except upon its own land or right
of way; provided, further, that such elevators and warehouses shall not be

POLITICAL CODE.

§§ 3125-3131

Folic

of tht *ialc.

constructed within one hundred feet of any existing structure and shall be
at safe fire distance from the station buildings and so as not essentially to
eonfliet with the safe and convenient operation of the road; and where
stations are ten miles or more apart the railroad company when required so to
do by the commissioners of i*ailroads shall construct and maintain a side track
for the use of shippers between such stations.
[R. C. 1905, § 2261; 1890, ch.
189, § 3; R. C. 1899, § 1798.]
See note to section 4715.

Article

74.

— Certificate

op Inspection and Weight.

§ 3126. Requiring the return of certificate of weight and inspection. Every
elevator company, corporation, copartnership or association of individuals,
operating any elevator, building or place in this state for the purchase, storage
or deposit of any grain or other farm commodity, shall return to the local
buyer at the place where such grain or other farm commodity is purchased,
stored or deposited, the official certificate of inspection, together with the
weighmaster's certificate for any such grain or other farm commodity sold,
whether said grain is sold in this state or in any foreign state where such grain
is

weighed and inspected.

[1907, ch. 113. § l.J
It is to be observed that the phrase "or otlit r farm
tion, to that extent, from the d< linition in section 3107.

commodity" withdraws

this sec-

§ 3127. Duty of agent or local buyer. It shall be the duty of the local
buyer or ajjent of the elevator company or other association enumerated in
section 3 IDG, to post in a conspicuous place in such elevator building or place
the official weighmaster's certificate and the official inspector's certificate,
and have the same at all times so that the public may inspect the same. [1907,
ch. 113, § 2.]

The elevator company or
§ 3128. When certificates are to be returned.
other association enumerated in section 3126, shall forthwith, upon the sale of
each ear or part of car of grain or other farm commodity, return the certificates
provided for in this

article.

[1907, ch. 113, § 3.]

Any elevator company, corporation, copartnership or
§ 3129. Penalty.
other association of individuals, or any person who shall violate any of the
provisions of this article, shall be guilty of a misdemeanor and all right to
transact any business in this state shall be forfeited.
[1907, ch. 113, § 4.]
Article

75.

— Uniform

Accointtng.

§ 3130. Railroad commission to formulate a system of uniform accounting.
It shall be the duty of the railroad commission of this state to plan and formulate a uniform system of accounting for public elevators and warehouses defined in sectiou 3107. To formulate such system of accounting the commission may employ one or more expert accountants, who shall receive a compensation for their services to be determined by the commission. When a
uniform system of accounting has been formulated, as herein provided for,
the railroad commission shall recommend the adoption (>f such system of
accounting to every firm, association, copartnership or corporation conducting a public elevator or warehouse in this state, as defined in section 3107.
[1913, ch. 236,

§ 1.]

The railroad commission may and whenever re
§ 3131. Examination.
quested by not less than fifteen per cent of the stockholders of any association, copartnership, firm or corporation conducting such public elevator
or warehouse, the railroad commission shall install such uniform system of
accounting, and on request of the percentage of stockholders as before re
quired shall send a competent examiner to examine the books and financial
accounts of such elevator or warehouse. Whenever a request for the examination of the financial accounts of any association, copartnership, firm or corporation has been made to the railroad commission, as provided heroin. ;»u
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examination shall thereafter be made at least once every year until the board
of railroad commissioners shall be requested to discontinue such examination
by resolution adopted by the stockholders at any annual meeting. When
such examination has la-en made the examiner shall immediately report the
result thereof to the president and secretary of such association, copartnership, firm or corporation and to the railroad commission.
[1913, ch. 236, § 2.]
If the board of railroad commissioners is satisfied
§ 3132. Certificate.
from such examination that such person, association, copartnership or corporation is solvent and its method of doing business is such as is likely to be
beneficial to all of its members or persons interested therein the board shall
issue a certificate, countersigned by the examiner, to the agent or manager,
which certificate shall be kept posted conspicuously in the warehouse or
elevator of such person, association, copartnership or corporation stating
that said methods of doing business are sound and that such person, association, copartnership or corporation is solvent, and that its books and accounts are properly kept. If the affairs and methods of doing business of
such person, association, copartnership or corporation shall not seem sound
or satisfactory to the board of railroad commissioners the board shall issue
a certificate or statement, countersigned by the person who made the exam-

what particular and in what respects the business methods
practiced or methods of keeping books and accounts of such person, associacopartnership or corporation are not deemed safe. The said board shall
mail a copy of Baid statement or certificate to each of such shareholders or
stockholders as may have requested said board to make such examination.
The board shall also send a copy thereof to the president and secretary of
such association, copartnership or corporation. [1913, ch. 236, § 3.
§ 3133. Penalty for interfering with examiner. Any person who interferes
with such examination (examiner) in the performance of his duty shall be
guilty of a misdemeanor, and shall be fined not less than twenty -five dollars
($25) nor more than one hundred dollars ($100), or be imprisoned in the
county jail not less than ten nor more than thirty days, or by both such fine
and imprisonment, in the discretion of the court. [1913, ch. 236, § -1.]
For making such installation and examination such' firm,
§ 3134. Fees.
association, copartnership or corporation shall pay this examiner a fee of
five dollars ($5) per day for each day or fraction thereof that the examiner
is absent from the capitol for the purpose of making such examination, plus
his actual traveling and hotel expenses, together with the actual cost of such
books and blanks as may be necessary for the installation of a complete
system of uniform accounting; such fees shall be paid into the state treasury
and used for the purpose of paying the expenses incurred under the provisions of this article. Such expenses shall be audited and paid in the same
manner as other expenses are audited and paid. [1913, ch. 236, § 5.]
ination, stating in

tion,

Article 76.— Reports of Elevators and Warehouses.
§ 3135. Report of grain shipments. The owner, agent or operator of every
elevator, warehouse or grain station shall make an annual sworn statement
and report to the commissioner of agriculture and labor on or before the
twentieth day of August in each year. Such report shall show the amount and
kind of grain bought and shipped during the preceding year ending July
thirtieth.
[1907, ch. Ill, § 1.]
§ 3136. Report of track or independent buyers. Every station agent of
fvory railroad shall report to the commissioner of agriculture and labor
annually as provided in the preceding section, the amount of grain shipped

by independent or track buyers or by other individuals not the owners or
operators of any warehouse or elevator at his station. [1907, ch. Ill, § 2.]
§ 3137. Commissioner of agriculture furnishes blanks. It shall be the duty
*>f the commissioner of agriculture and labor to furnish all persons required
759
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make

the reports provided for in this article with the necessary and appropriate blanks on which to make and return such report.
[1907, ch. Ill,
to

§ 3.]

Article

77.

— Storage Companies.

§ 3138. License keepers of public warehouses. The board of railroad commissioners may license any suitable person, persons or corporations established under the laws of this state and having their place or places of business within this state to carry on business of public storage companies or
public warehousemen, who may keep and maintain public warehouses for the
Btorage of goods, wares and merchandise, etc., excepting grain in bulk. Said
license may be obtained upon the payment annually into the treasury of the
state of the sum of ten dollars, to be credited to the general fund of the state.
[1913, ch. 239; R. C. 1905, § 2262; 1901, ch. 141, § l.J
Warehouseman can create pledge by issuance of receipt for property owned by him
In warehouse as security for indebtedness.
State use of Hart-Parr Co. v. RobbLawrence
Co., 17 K. D. 257, 16 J..R.A.(N.S.) 227, 115

N. VV. 846.
Duty of warehousemen in the care of property. 136 Am. St. Rep. 212.
Liability of warehousemen and who liable as. 24 Am. Dec. 245.
Receipts of warehousemen, whether conclusive against them on the question of quality.
100 Am. Dec. 243.

§ 3139. Bonds. Each person or corporation licensed under section 3138
shall give a bond to the treasurer of the state, in the penal sum of five thousand dollars, with good and sufficient sureties to be approved by the board of
railroad commissioners, for the faithful discharge of the duties of a public
warehouseman. [1913, ch. 239; R. C. 1905, § 2363; 1901, ch. 141, § 2.]
§ 3140. Subject to action in name of state. When any one licensed to do
business as a public storage company or as a public warehouseman fails to
perform his duty or violates any of the provisions of this article, any person,
persons or corporation injured by such failure or violation may, with the eonsent of the board of railroad commissioners and the attorney-general, bring
an action in the name of the state, but to his or their own use, in any court
of competent jurisdiction, on the bond of such company or warehouseman.
In such action the person, persons or corporation in whose behalf the action
is brought shall file with the court a satisfactory bond for costs, and the
state shall not be liable for any costs.
[1913, ch. 239; R. C. 1905, § 2264;
1901. ch. 141, § 3.]
§ 3141. Insuring property stored. Every public storage company or warehouseman shall when requested thereto in writing by any party placing
property with him in storage, cause such property to be insured for whom it
may concern; and such storage company or warehouseman shall not be held
liable for the loss or damage by fire to the owner or owners of any property
stored with him, unless such request to insure is made as aforesaid and he
or they fail to comply therewith provided, that such loss or damage is not
occasioned through the negligence of himself, his agents, servants or employes; provided, that such storage company or warehouseman may, in case
they deem it necessary and proper, insure such property without such request,
in writing, in which event the cost of such insurance shall be and become
a valid lien and charge thereon as provided in section 3145.
[R. C. 1905,
§ 226;',; 1901. eh. 141. § 4.1
§ 3142. Title of goods stored. The title of goods and chattels stored with
a public storage company or in a public warehouse shall pass to a purchaser
or pledgee, by the indorsement and delivery to him of the storage company's
or warehouseman's negotiable receipt therefor, signed by the party to whom
such reeoipt was originally given, or by an indorsee of such receipt, subject
to all liens and charges thereon for warehousing, advanced charges and insurance.
[R. 0. 1905, § 2266: 1901, eh. 141. § 5.]
As t<> delivery of warehouse- receipt as pledge of property without formality of transState use of Hart-Parr Co. v. RobbLawrence Co., 17 N. *D. 257, 16
fer of povsc«inn.
;

]..i:.A.(N.S.)

-;7. 115 N. \V. 840.
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Alignment and

delivery of storage ticket passes title to property represented and to
•toragB ticket. St. Anthony & D. Elevator Co. v. Dawson, 20 N. D. 23, 126 N. W. 101^,
Ann. Cas. 1913B, 1337.
Receipts of warehousemen and their transfer and negotiability. 84 Am. Deo. 752.

§ 3143. Storage charges. No discrimination. Every such storage company
or warehouseman shall receive, forward and store all property offered for
such purposes by any person, persons or corporation, impartially and at as
low a rate of charge, and in a manner and on terms, and in quantities as
favorable to the party offering such property as it or -he at the same place
receives, forwards and stores, in the ordinary course of business, property
of like description and in similar quantities offered by any other person,
persons or corporation. No such storage company or warehouseman shall
discriminate against any particular person, persons or corporation, or subject
them or him to any undue and unreasonable prejudice or disadvantage. Any
court having jurisdiction shall have power to enforce the provisions of this
article by injunction or other suitable process.
[R. C. 1905, § 2267 1901, ch.
;

141, § 6.)
Legislative regulation of warehouse rates.
33 L.U.A. 178; 6 L.R.A.(N.S.) 830.
Power of equity to regulate charges of public warehouseman. 24 L.P.A. (N.S.) 39a.

Every such storage company or warehouseman who negcomply with the provisions of section 3143 shall forfeit,
for every such offense, not less' than fifty nor more than five hundred dollars,
to be recovered in an action bv the partv offering the propertv for storage.
§ 3144. Penalty.

lects or refuses to

[R. C. 1903, § 2268; 1901, ch. 141, § 7.
§ 3145. Lien thereon. Every such storage company or warehouseman who
advances money on, or insures personal property,
shall have a lien thereon for his reasonable charges for storing, keeping,
caring for and insuring the same, and for the charges he may have advanced
on the same and legal interest thereon. [R. C. 1905, § 2269; 1901, ch. 141.

stores, keeps, cares for or

.

§8.]
It shall be unlawful for any person,
§ 3146. Unlawful without license.
persons or corporation, not duly licensed as herein provided, to conduct or
carry on the business of a public slorage company or public warehouseman
in the state. [R. C. 1905, § 2270; 1901. eh. 141, § 9.]
§ 3147. Guilty of misdemeanor. Punishment. Any person, persons or corporation who shall violate the provisions of this article shall be deemed guilty
of a misdemeanor, and shall be punishable by a fine of not exceeding one
thousand dollars. [R. C. 1905, § 2271 1901. ch. 141, § 10.]
§ 3148. To whom applied. This article shall not be construed to apply to
any implement transfer company or to any railroad or transportation company; provided, such railroad or transportation company shall, within fortyeight hours after receipt of such goods, wares and merchandise, notify the
consignee of the arrival thereof in writing, and in case such consignee or
his assigns fails and neglects to call for or receive said goods, wares or
merchandise within thirty days after such receipt of same by any railroad or
transportation company as aforesaid, said railroad or transportation com
pany must then turn over said goods, wares or merchandise to a licensed
bonded storage company or warehouseman in the city, town or village in
which said goods, wares or merchandise are then located, if any there be, and
if not, to the licensed bonded storage company or warehouseman in the city,
town or village on the line of the carrier nearest to the place where such
goods, wares or merchandise are then located, upon the payment of tincharges of said carrier thereon, which charges thus paid by said bonded
storage company or warehouseman to said carriers shall be a lien on said
[1913, ch. 235; R. C. 1905, § 2272; 1901, ch.
goods, wares or merchandise.
;

141, § 11.]
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Article

78.

Police of the State.

— Cold Storage Warehouses.

The term
cold storage " as used in this
§ 3149. Definition of terms.
article shall be construed to mean a place artificially cooled to a temperature
of forty degrees Fahrenheit or below, but shall not include such a place in a
44

private home, hotel or restaurant or refrigerator cars.
The term 44 cold stored " as used in this article shall be construed to mean
the keeping of " articles of food "in 44 cold storage " for a period exceeding
thirty days.
The term 44 articles of food " as used in this article shall be construed to
mean and include fresh meat and fresh meat products, except in process of
manufacture, fresh food, fish, game, poultry, eggs and butter.
[1913, ch.
Liability of bailee for damages to goods received for cold storage,
52 L.R.A. 106; 38
L.1'.A.(X.S.) 994; 90 Am. St. Iup. 29.1.
Fee.
§ 3150. License to operate cold storage warehouse, how obtained.
Any persou, firm or corporation desiring to operate a public cold storage or
refrigerating warehouse, shall make application in writing to the food commissioner of the experiment station at Fargo for that purpose, stating the
location of its plant or plants. On receipt of the application the food commissioner shall cause an examination to be made into the sanitary condition
of said plant or plants, and if found to be in u sanitary condition and otherwise properly equipped for the business of cold storage, the food commissioner
shall cause a license to be issued authorizing the applicant to operate a cold
storage or refrigerating warehouse for and during the period of one year.
The license shall be issued upon payment by the applicant of a license fee of
ten dollars ($10) to the food commissioner.
[1913, eh. 94, § 2.]
§ 3151. Suspension of license for unsanitary condition. In the event that
any place or places, or any part thereof, covei'ed by a license, under the pro
visions of this article, shall at any time be deemed by the food commissioner
to be in an unsanitary condit ion, it shall be the duty of the food com mis
sioner to notify licensee of such condition, and upon the failure of the license**
to put said specified place or places, or the specified part thereof, in a sanitary
condition within a designated time, it shall be the duty of the food commissioner to prohibit the use under its license of such specified place or places, or
part thereof, as he deems in an unsanitary condition until such time as it
may be put in a sanitary condition. [1913, eh. 94, § 3.]
§ 3152. Records and reports of food products in storage. It shall be tinduty of any person, firm or corporation licensed to operate a cold storage or
refrigerating warehouse, to keep an accurate record of the receipts and the
withdrawals of the articles of food, and the food commissiouer shall have free
access to these records at any time. Every such person, firm or corporation
shall, furthermore, submit a quarterly report to the food commissioner, setting
forth in itemized particular the quantity of food products held in cold storage. Such quarterly reports shall be filed on or before the sixth of January,
April. July and October of each year, and the reports so rendered shall show
the conditions existing on the first day of the month in which the report ia
The food commissioner shall have the authority to require such reports
filed.
to be made at more frequent intervals than the times herein specified, if in
the judgment of the food commissioner more frequent reports shall be needed
in the interest of a proper enforcement of this article, or for other reasons
[1913, ch. 94. § 4.)
affect ins? the public welfare.
No article of food
§ 3153. Cold storage of diseased or tainted articles.
intended for human consumption shall be placed in cold storage if diseased
or tainted or deteriorated so as to injure its keeping qualities, or if not
slaughtered, handled and prepared for storage in accordance with the pure
food and sanitary laws and such rules and regulations as may be prescribed by
the food commissioner for the sanitary preparation of food products for cold
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under the authority hereinafter conferred. Any article of food if
intended for use other than human consumption before being cold stored
shall be marked by the owner in accordance with forms prescribed by the
:'ood commissioner (under authority hereinafter conferred) in such a way
storage,

as to plainly indicate the fact that such articles are not to be sold for human
food.
[1913, eh. 1)4, § 5.]
§ 3154. Inspection and supervision of warehouses.
It shall be the duty
of the food commissioner to inspect and supervise all cold storage or refrigerating warehouses in this state, and to make such inspection of the
entry of articles of food therein as the food commissioner may deem
necessary to secure proper enforcement of this article.
The food commissioner, or his duly authorized agents, inspectors or employes, shall be
permitted access to such establishments, and all parts thereof, at all reasonable times for purposes of inspection and enforcement of the provisions of
this article. The said food commissioner may also appoint and designate such
person or persons as he deems qualified to make the inspections herein required.
;1913, ch. 94, § 6.]
§ 3155. Date of receipt and withdrawal marked on containers. All articles
of food when deposited in cold storage shall be marked plainly on the containers in which they are packed or on or in connection with the individual
article with the date of receipt, and when removed from cold storage shall be
marked with the date of withdrawal, in accordance with such forms as may
be prescribed by the food commissioner, under the authority hereinafter
conferred. [1913, ch. 94, § 7.]
§ 3156. Period of allowable cold storage. No person, firm or corporation,
ns owners or having control, shall keep in cold storage any article of food
for a longer period than twelve calendar months, except with the consent of
the food commissioner, as hereinafter provided. The food commissioner may.
upon application, grant permission to extend the period of storage beyond
twelve months for a particular consignment of goods, if the goods in question are found, upon examination, to be in proper condition for further
storage at the end of twelve months. The length of time for which further
storage is allowed shall be specified in the order granting the permission. A
report on each ease in which such extension of storage may be permitted,
including information relating to the reason for the action of the food commissioner, the kind and amount of goods for which the storage period was
••xtended, and the length of time for which the continuance was granted,
shall be included in the annual report of the food commissioner.
[1913, ch.
94. § 8.1

§ 3157. Sale of cold storage goods regulated. It shall be unlawful to sell,
or to offer or expose for sale, uncooked articles of food which have been held
in cold storage without notifying persons purchasing or intending to pureha8e the same, that they have been so kept, by the display of a sign marked
cold storage goods sold here," and it shall be unlawful to represent or
advertise as fresh goods articles of food which have been held in cold storage.
T1913. eh. 94,

§ 9.]

§ 3158. Return of article to cold storage prohibited. It shall be unlawful
to return to cold storage any article of food that has once been released from
such storage and placed on the market for sale to consumers, but nothing in
this section shall be construed to prevent the transfer of goods from one. cold
storage or refrigerating warehouse to another, provided that such trpnsfer
[1913.
is not made for the purpose of evading any provision of this article.
eh. 94.

§

10.]

Food commissioner to make rules and regulations. The food commissioner may make rides and regulations to secure a proper enforcement of
the provisions of this article, including rules and regulations with respect to
lh»« sanitary preparation of articles of food for cold storage, the use of marks,
§ 3159.
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tags or labels and the display of signs, and the violation of such rules shall
be punished on conviction as provided in section 31G0. [1913, ch. 94, § 11.]
Any person, firm or corpora§ 3160. Penalty for violation of provisions.
tion violating any of the provisions of this article shall, upon conviction, be
punished for the first offense by a fine not less than ten ($10) dollars and
not more than one hundred ($100) dollars, and for the second offense by a
fine of not less than fifty ($50) dollars nor more than five hundred ($500
dollars, or by imprisonment for not more than thirty days, or by such fine and

imprisonment.

[1913, ch. 94, § 12.]

§ 3161. What constitutes violation of the law. The doing of anything prohibited by this article shall be evidence of the violation of the provisions of
this article relating to the things so prohibited, and the omission to do anything directed to be done shall be evidence of a violation of the provisions
of this article relative to the things so directed to be done.
[1913, ch. 94.

§13.]

Article 79.— Superior Grain and Warehouse Commission.
Tin§ 3162. Governor appoints member, when. Term of office. Salary.
governor of this state shall, within sixty days after receipt by him of a
request by the governor of the state of Wisconsin so to do, recommend on«or more persons who shall have had at least five years' experience in the
handling or grading of grain, for appointment upon the grain and warehouse commission for the city of Superior, Wiseonsiu, and shall, within said
period, forward to the governor of the state of Wisconsin the name or names
of the person or persons so recommended.
[R. C. 1905, § 2273; 1893, ch. 191.
*

§ 1; 1905, ch. 115.]

§ 3163. Term of office. Salary. The person appointed by the governor
of Wisconsin, if he has been recommended by the governor of North Dakota,
shall be paid the sum of three hundred dollars per annum from the date
of his appointment for the period of two years, which shall be in addition
to all sums paid him under the laws of the state of Wisconsin.
[R. C. 1905.
§ 2274 1903, ch. 191 1905, ch. 115.]
;

;

Article

80.

— Habitual Drunkards.

§ 3164. Treatment of drunkards. Method of procedure. Any inhabitant
of this state, who is of kin to, or a friend of an habitual drunkard as hereinafter defined, may petition the board of county commissioners of the county
where such drunkard resides for leave to send such drunkard, at the expense
of the county, to any reputable institute for the treatment of drunkenness,
designated by a committee of three persons to be appointed by the governor;
which petition shall set forth the name, age and condition of such drunkard :
that such drunkard or those of his kin petitioning are not financially able
to incur the expense of such cure, and that such habitual drunkard is willing
and has agreed to attend such institute for the cure of drunkenness, which
petition shall be verified by the person making such request,- and shall contain, in addition thereto, the written agreement of such habitual drunkard,
his desire to take such treatment, and the names of three reputable taxpayers
in the county where such habitual drunkard resides, stating that they are
familiar with the facts set forth in the petition, and with the financial circumstances of the drunkard and of the petitioner and think it a proper case
[R. C. 1905, § 2275;
for Assistance bv the board of county commissioners.
1895. ch. 68, § 1; R. C. 1899, § 1800.]
Validity of statute providing for governmental assistance

of.

7 L.R.A. (N.S. ) 1196.

§ 3165. Duties of county commissioners. When such petition is filed the
board of county commissioners, if satisfied from examination that the facts
set forth in the petition are true, that such drunkard has been a resident
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of the county for six mouths, and of his own free will desires to take such
treatment, shall send such drunkard to some reputable institute for the
treatment of such disease, which will treat the same at the lowest figure;
but such board shall not be compelled to send such person to the institute
making the lowest bid, unless, in its judgment, the best interests of such
drunkard will be promoted thereby; and the board shall order that the
expense for the treatment be paid out of the county treasury in the manner
that other claims and bills against the county are paid. The treatment of
such drunkard shall at all times be under the supervision of the board of
county commissioners, who may at any time it deems proper, discontinue
the treatment of such drunkard, or change him from one institute to another,
as to it shall seem best. No county shall be required to send the same person
a second time at its expense to any such institute.
[B. C. 1905, § 2276 ; 1895,
eh. 68, § 2; R. C. 1899, § 1801.]
3166.
Drunkard
denned.
drunkard, as defined herein, includes a per§
son who uses alcoholic, spirituous, malt, fermented or intoxicating liquors,
morphia, laudanum, cocaine, opium or other narcotics to such a degree as
to deprive him of a reasonable degree of self control.
[R. C. 1905, § 2277;
1895, ch. 68, § 3; R. 0. 1S99, § 1802.]
§ 3167. May reimburse the county. Any person who shall be treated for
drunkenness under the provisions of this article, and who desires to reimburse the county at whose expense he has been treated, may pay to the
eounty treasurer of such county the amount expended for his treatment, and
the treasurer shall give him a receipt for the amount so paid, which receipt
shall state that such payment is for reimbursement as aforesaid, and the
amount so paid shall be covered into the treasury of the county. [R. C. 1905,
§ 2278; 1895, ch. 68, § 4; R. C. 1899, § 1803.]

A

ARTICLK 81.— PttEVKNTING INFANT BLINDNESS.
§ 3168. Duty of physician, midwife or other attendant. That whenever a
ehild is born, the physician, midwife or any other person who is present and
engaged as professional attendant, shall report said birth on a blank supplied
by the state board of health to the health officer having jurisdiction, within
thirty-six hours after such birth occurs.
Said birth certificate in addition
to other data ordered by the state board of health shall have upon it this
question: " Were precautions taken against ophthalmia neonatorum? " And
it shall be a violation of this act for any physician or midwife in professional
attendance at a birth to fail to report same as herein commanded or to omit
answering the said question, " Were precautions taken against ophthalmia
neonatorum f " All bills or charges for professional services rendered at a
birth shall be unlawful if report is not made as herein commanded.
[1911,
ch. 188, § l.J

§ 3169. Same. It shall be the duty of all physicians or midwives in professional attendance upon a birth to always carefully examine the eyes of the
infant, and if there is the least reason for suspecting of disease of the eyes
then said physician or midwife in professional attendance shall apply such
prophylactic treatment as may be recognized as efficient in medical science.
'1911, ch. 188, § 2.]
§ 3170. Same. Exception. Should one or both eyes of an infant become
inflamed, swollen or reddened, or show any unnatural discharge or secretion
at any time within two weeks after its birth, and no legally qualified physician
is in attendance upon the infant at that time, it shall be the duty of its
parents, or in their absence, whoever is caring for said infant to report the
tact in writing within six hours after discovery, to the health officer having
Provided, said report to said health offirer need not be made
jurisdiction.
i rom
recotrnized hospitals.
[1911. eh. 18*. §
Tti.'i
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Upon receipt of a report as set forth in
§. 3171. Duty of health officer.
section 3170, health officers shall direct the parents or whoever- has eho.rge
of such infant suffering from such inflammation, swelling, redness or unnatural
secretion or discharge of the eyes, to immediately place it in charge of a
legally qualified physician or in charge of the city or township physician it*
unable to pay for medical services. [1911, ch. 188, § 4.]
§ 3172. Penalty. Any violation of the provisions of this act shall be punished by a fine of not less than ten dollars nor more than fifty dollars. [1911.
ch. 188, § 5.]

Article

82.

— Newspapers Qualified to

do Legal Printing.

File oopies with his§ 3173. Newspapers qualified to do legal printing.
torical society.
Before any newspaper in this state shall be qualified to
publish any legal notice, or any matter required by law to be printed or
published in some newspaper in this state, or any public notices for any
county, city or other municipality within this state, such newspaper must
have been established at least one year
at least one page of the same
actually printed at the place designated in the date line
and have been
in regular and continuous circulation during that time with a bona fide subscription list of at least one hundred and fifty regular and continuous subscribers. Such newspaper must contain at least four pages of five columns to
the page, said columns to be not less than eighteen inches in length and twelve
ems pica in width, with not less than four columns of reading or news matter;
or must contain eight pages of four columns to the page, or its equivalent,
the columns thereof to be not less than twelve inches in length; provided,
that in counties where there is no newspaper published having the above
prescribed qualifications, any newspaper at the county seat of said county
shall be entitled to publish such legal notices, even though it may not have
been established six months; provided, further, that in counties in which no
newspaper is published any notices required by law to be published may be
published in a newspaper printed in an adjoining county, having a general
circulation in said county. It shall be the duty of the owner or publisher of
every legal newspaper in the state to send to the state historical society of
North Dakota, to such address as shall be designated by the secretary thereof,
two copies of each issue of such newspaper. [R. C. 1905, § 2279 ; 1897, ch. 98

—

R. C. 1899.

§

1804; 1905, ch. 139.]

Pul-lii ition

quirements
ises.

—

of a mortgage- sale notice In • paper complying with the statutory rethough not the paper published nearest the mortgaged premv. Ann Mont. Co., 11 8. D. 608, 78 N. W. 991.

is sufficient,

Tnuery

§ 3174. Publisher to file affidavit. It shall be the duty of the owner or
manager of any newspaper in this state, before such newspaper can be
awarded any contract for public printing of any nature whatsoever, or publish
any legal notices of any kind or nature, to file with the county auditor of
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the county in which such newspaper is published a verified statement setting
forth the number of regular and continuous subscribers and the length of
time such newspaper has been established and in general circulation.
[E. C.
1905, § 2280; 1890, ch. 120, § 2; R. C. 1899, § 1805.)
Any person, association or corporation publishing any
§ 3175. Penally.
legal notices or doing any public printing contrary to the provisions of this
article, shall be liable to a line of not less than twenty -five dollars nor more
than two hundred dollars, and to a forfeiture of all pav for any such printing.
[R. C. 1905, § 2281; 1890, eh. 120, § 3; R. C. 1899, § 1806.]
§ 3176. Public printing to be done in the state. Voucher for printing, what
to contain. All state, county and other public printing, binding and blank book
manufacturing, blanks and other printed stationery shall be done only by
established and qualified printing and publishing houses that shall have been
established and in continuous business in this state not less than one year,
except as in this section otherwise provided, and where practicable shall be
awarded to established institutions in the county for which such printing is
required; provided, that the rates charged for such printing, binding, blanks
and other supplies shall not exceed [by] more than fifteen per cent the sum
or sums the same class and quality of work can be secured for from publishing houses outside the state. In case any board or official empowered to
secure public printing and binding as provided herein, shall ascertain that
there exists any combination, agreement or understanding by and between
two or more publishers or publishing houses in this state, directly or indirectly
fixing the prices to be charged for the printing mentioned in this section, or
where prices in excess of the maximum rates prescribed herein are charged,
then and in that event the provisions of this section shall not apply and
officers and boards empowered to secure public printing, in relation to which
any such combination, agreement or understanding as mentioned herein exists,
(from publishing houses outside the state.]* Every voucher for public printing and binding mentioned in this section shall have thereon or attached thereto
a duly verified affidavit setting forth that the prices charged are reasonable
and just and in accordance with law; that no agreement, combination or
understanding exists with any other person, firm or corporation in the printing and publishing business, fixing the charges therein for such printing and
binding, and that no agreement or understanding exists by which a division
of any portion of the amounts charged has been or is to be made, either directly or indirectly, with any board or member thereof, or any person or
official authorized or empowered to secure public printing mentioned in this
Any person, firm or corporation violating the provisions of this
section.
[1907, ch. 185, § 1 R. C. 1905,
section shall be guilty of a misdemeanor.
§ 2282; 189!), ch. 125; R. C. 1899, § 1807.]
Countv printing must be done within state. Not repugnant to constitution. Does
not discriminate against nonresidents. Tribune v. Barnes 7 N. D. 591, 75 N. W. 904.
;

•Words

in brackets are so in Seas.

Laws

1907, cb. 185, f

L
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CHAPTER

Soldiers and Sailors.

39.

WOOL MARKET.
how established. If any city or village in this state shall
any year provide a building wherein not less than one hundred thousand
pounds of wool may be stored free of charge from June fifteenth to Angus;
§ 3177. Markets,

in

may direct its clerk to notify the commissioner of agriculture
and labor on or before May first, in such year, of the fact that provision has
been made, stating the regulations established by such city for receiving,
storing and marketing wool, and the quantity of wool which will probably
be marketed at such city in that year. [R. C. 1905, § 2283 1891, ch. 127, § 1
thirty-first, it

;

K. C. 1899, § 1808.]
§ 3178. Proclamation by commissioner of agriculture and labor. The com
missioner of agriculture and labor shall thereupon make proclamation to the
sheep raisers of this state, to the manufacturers of woolen goods and to the
wool buyers of this state and other states, by notices in newspapers, circulars
and such other means as he shall deem most effective, that a wool market
will be held at such city, naming the same, stating the beginning and duration of such market, the provision for free storage, the quantity of wool
likely to be received, and such other facts as he mav deem proper for publication. [R. C. 1905, § 2284 1891, ch. 127, § 2; R, C. 1899, § 1809.]
Any person purchasing any
§ 3179. Wool to be held free of liens, etc.
wool while the same is stored in any building thus provided for between .Tune
fifteenth and August thirty-first, both inclusive, shall hold the wool so purchased free and clear of any and all liens, claims and incumbrances of which
he does not have notice at the time he purchases and pays for the same, and
such purchaser shall not be liable in any action either for the delivery of
-uch wool or for the damages to the holder of anv lien or incumbrance on
such wool. [R. C. 1905, § 2285; 1891, ch. 127, § 3; *R. C. 1899, § 1810.
§ 3180. Expenses of commissioner. The commissioner of agriculture and
labor shall make a verified and itemized statement of his expenses and dis
bursemcnts incurred under the provisions of this chapter and file the same
with the state auditor, who shall thereupon issue his warrant on the state
reusurer therefor, but such expenses shall not in any one year exceed in
he aggregate the sum of two hundred dollars. [R. C. 1905, § 2286; 1697, ch.
51
R. C. 1899, § 1811.]
;

;

CHAPTER

40.

SOLDIERS AXD SAILOR*.
Article

1.
*?.

Burial, §§ 3181-3185.
Prki-f.rmext for Official Appointment, §§

31S»;.

3187.

Article 1.— Burial.

pay funeral expenses, when. All honorably discharged
marines who served in the army, navy or marine corps
of the United States during the war of the Rebellion, who shall hereafter
die within this state and whose relatives and friends are unable or unwilling
to defray the expenses of their funeral, shall be buried at the expense of
this state; but such funeral expenses, including cost of burial lot, shall not
in any case exceed the sum of fiftv dollars.
[R. C. 1905, § 2287; 1887, ch. 151.
§ 3181. State to

soldiers, sailors or

R, C. 1899, § 1812.]
§ 3182. Interment. The interment shall be in this state and shall not be
in any cemetery or plot used exclusively for the burial of the pauper
dead. [R. C. 1905, § 2288 1887, ch. 151, § 2 ; R. C. 1899, § 1813.]
§ 1

;

made

;

.
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§ 3183. Duty of county judge.
Upon notice to the county judge of the
death of any soldier, sailor or marine within his county, it shall be the duty
of such judge to appoint a suitable person to carry into effect the provisions
of this article in reference to the burial of such deceased soldiers, sailors oxmarines, for which service the person so appointed shall receive a fee not
to exceed three dollars. It shall also be the duty of such judge immediately to
notify the secretary of war of the death of any such soldier, sailor or marine,
furnishing him with the name, age, date of birth, date of death, designating
the company, regiment and name of the organization in which such soldier,
jailor or marine served, and request the secretary of war to furnish a headstone for such deceased soldier, sailor or marine, under the provisions of
an act of congress authorizing the secretary of war to erect headstones over
the graves of union soldiers who have been interred in private, city or village
cemeteries, approved February third, 1879; and when such headstone is so
furnished it shall be the duty of the county judge or other person desig
nated by him for such purpose, to cause the grave of such soldier, sailor or
marine to be marked with such headstone; and the expense of erecting the
same, not exceeding in any case the sum of five dollars, shall be paid bv the
state.
[R. C. 1903, § 2289; 1887, ch. 151, § 3 R. C. 1899, § 1814.1
All expenses under this article shall be
§ 3184. Duty of other officers.
approved, allowed and certified to in duplicate by the county judge of the
county in which such soldier, sailor or marine died or is buried, which
duplicate certificate shall be delivered by such judge to the county auditor
of the county, the original of which shall be forwarded by him at once to
Upon the
the state auditor, the duplicate to remain on file in his office.
receipt by the state auditor of such certificate he shall draw his warrant on
the state treasurer in favor of the county judge for the amount specified
therein, and the county judge shall pay the same to the person entitled thereto.
[R. C. 1905, § 2290; 1887, eh. 151, § 4; R. C. 1899. § 1815.]
§ 3185. Appropriation. There is hereby appropriated out of the state treasury a sum sufficient to carry out the provisions of this article. [R. C. l!>0">.
§ 2291; 1887, ch. 151, § 5; R. C. 1899, § 1816.]
;

.

Article

2.

— Prefkhmknt

for Official Appointment.

§ 3186. Preferred for appointment. In each public department and upon
all public works of the state and of the cities and villages therein, honorably
discharged union soldiers and sailors of the late war shall be preferred for
appointment, and age, loss of limb or other physical impainnent whieh does
not in fact incapacitate shall not be deemed to disqualify them, if they possess
the requisite qualifications and business capacity necessary to discharge the
duties of the position involved. [R. C. 1905, § 2292; 1887, ch. 205, § 1 R. C.
;

1899, § 1817.]
That applicant was a soldier must be made known to appointing power at time of

Thomas v. Commissioners, 1 S. D. 452, 47 N. W. 529.
Validity of statute piving veterans preference in appointment to
<X.S.> ss:..

appointment.

office.

10 L.R.A.

§ 3187. Officials to comply with this article. All officials or other appointing power in the public service shall comply with the provisions of the last,
[R. C. 1905. § 2293; 1887. ch. 205, § 2; R. C. 1895. § 1818.]
section.
49
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41.

AMENDMENTS TO CONSTITUTION.
§ 3188. Amendments to be published. Whenever any amendment to the
constitution of this state is referred to the legislative assembly to be chosen
at the next general election after the session in which such amendment is
first proposed, the same shall be published for three months previous to the
time of making such choice in one weekly paper in each county in which
a weekly paper is published, once in the first month, once in the second
month and four times in the third month. [R. C. 1905, § 2294; 1891, ch. 46,
R. C. 1899, § 1819.]
§ 1
§ 3189. Papers, how selected. The paper in which such publication is madtshall be designated by the secretary of state.
The secretary of state in
making such designation shall as far as possible endeavor to select the
paper having the largest circulation. [R. C. 1905, § 2295; 1891, ch. 46, § 2:
R. C. 1899. § 1820.]
§ 3190. Pees. Accounts, how audited. The compensation for such publication shall be at the rate of twenty-five cents per square of twelve lines of
solid brevier type or its equivalent, to each newspaper designated to publish
such amendment. The state auditor, upon receipt of an account of the expenditure required by the provisions of this chapter, duly certified as correct
by the secretary of state, shall draw his warrant on the state treasurer for
the amount due each of such papers as shown by such account.
[R. C. 1905.
§ 2296; 1891, ch. 46, §§ 3, 4; R. C. 1899, §§ 1821, 1822.]
;

CHAPTER
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15.
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19.
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21.
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23.
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42.

COUNTIES AND COUNTY OFFICERS.
County Organization in Unorganized Territory, §§ 3191-3198.
Changing County Links, §§ 3199-3204.
Division or Counties, §§ 3205-3239.
§§ 3233-3244.
Organization of McKknzie County, §§ 3245-3249.
Corporatk Pow-khs and Liabilities, §§ 3250. 3251.
State Accounts with Counties, §§ 3252-3256.
County Officers, §§ 3257-3259.
32G0-3311.
County Commissioner?.
County Budget, §§ 3312-3314.
Depositaries of County Funds, §§ 3315-3329.
Register of Deeds, §$ 3330-3340.
3341-3365.
County Treasurer,
3366-3375.
County Auditor,
State's Attorneys", §§ 3376-3381.
Contingent Fund for State's Attorney, §§ 3382-3386A.
Clerk of District Court, §§ 3387-33S9.
Sheriff, §§ 3390-3404.
Coroner, §§ 3405-3124.
County Surveyor, §§ 3425-3437F.
Public Administrator, §§ 3438-3448.
County Bonds, §§ 344 0-34 50.
Bonds for County Buildings. §§ 3457-3470.
Bonds for Seed Grain, §§ 3171-3190.
Certificate of Debt Limit, § 3491.

County Skats,

^

Article 1.— County Organization in Unorganized Territory.
§ 3191. How organized. Petition. Any unorganized territory in this stnio
having a population of at least one thousand bona fide inhabitants and onr
«
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3101-3196

prising an area of not less than twenty-four congressional townships, may
become organized into a county by presenting to the governor a written
petition signed by at least one hundred and fifty bona fide residents of such
territory, which petition shall contain the name of the proposed county, and
describe its boundaries, and set forth that it has the requisite number of bona
fide inhabitants for organization, and request him to organize it as a county
under the name stated in the petition, and as hereinafter provided. [11)07,
eh. 63, § 1 R. C. 1905, § 2300; 1885, ch. 40, § 1 H. C. 1895, § 1823.
;

;

j

Selection of comity seat on organization of county is temporary until eulimitted to
electors at general election. State ex rel. Simons v. Xyquiet, <!2 S. D. 200,
N. \V. 754.
Exact typographical boundaries not necessary to "county seat." Fall Riv. County v.
Powell, 5 S. D'. 49, 58 K. W. 7.

mi

§ 3192. Duty of governor. When the petition described in section 3191
has been presented to the governor, he shall first satisfy himself as to its sufficiency, and also that the proposed eouuty has the requisite area and number
of bona fide inhabitants for a county organization, and that in fixing the
boundary of the proposed county congressional township lines and natural
If he is satisfied
boundaries have been observed as nearly as may be.
as io the foregoing requirements, it shall be his duty to grant the
petition and proceed at once to complete the organization of such county, as
provided in the next section. [1907, eh. 63, § 2; R. C. 1905, § 2301; 1885, ch.
40,

§

2

;

R. C. 1895, § 1824.

Upon the
Officers appointed.
§ 3103. Temporary county seat located.
granting of the petition for the organization of such county, and within
thirty days thereafter, the governor is empowered and it is hereby made his
duty by written order to locate a temporary county seat therein at such place
as the greatest number of bona fide residents of such county shall designate by
petition to the governor, and within the same period to appoint a full set
of county officers for such county, including "three county commissioners,
and the governor is empowered and it is hereby made his duty to fill such
vacancies in such offices as may exist by reason of the failure of any appointee
to qualify.

[1907, ch. 63, § 3.

§ 3194. Officers qualify. The county commissioners so appointed shall first
qualify and shall proceed at once to fix the amounts of the bond of all officers
where the amounts are not fixed by law. All officers appointed, as by this
article provided, shall qualify within thirty days after their appointment, and
enter upon the discharge of their respective duties, and shall hold their
respective offices until their successors are elected and qualified. [1907, eh. iio,
§

4.]

§ 3195. County divided into commissioner districts. The county eommiv
sioners appointed under this article shall, after they have qualified, immethe
diately conveno at the place selected as the county seat, and proceed
discharge of their duties as such county commissioners, and shall divi-ic the
county into three commissioners' districts, which shall be numbered from
one to three. Three commissioners shall be elected at the next general election,
one from each of said districts, one of whom shall be chosen for the term of
two years, two for four years, and thereafter as provided by law. [1907, ch.
1

»

63, § 5.1

§ 3196. Records transcribed. It shall be the duty of the county commissioners of such new county to cause to be transcribed into the proper books
the records or deeds or other instruments relating to real property in such
new county, and all other records affecting the property rights of the residents
and property owners of such new county, and the officers of such new county
shall have the right to examine the records of other counties affecting such
property rights, and to transcribe the same. It shall be the duty of the proper
officers of the county containing such original records to certify to the copies
all
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thus transcribed, and such transcribed records shall have the same effect
[1907. ch. 63, § 6.]
in all respects as original records.
§ 3197. Terms of court. Any county organized under this article shall constitute a subdivision of the judicial district of which the territory embraced
in it was originally a part, and the terms of district court for such new county
shall be held at such times as are fixed by the presiding judge until fixed by
law. [1907, ch. 63, § 7.]

§ 3198. Annexed territory part of county. Such portions of the state, not
organized into counties, as are annexed to any organized county shall for
judicial and other purposes be deemed to be within the limits and a part
of the county to which they are annexed.
[R. C. 1905, § 2322; R. C. 1899,
§ 1846.]
Laws o£ 1907, ch. 59, repealed by numerical designation every section in chapter 28.
articles 1 and 2 of the Political* Code of 1905 (R. C. 1905, g§ 2297-2322) except
section 2322 therein, which is therefore here retained as section 3198.
Attaching lands for judicial purposes
46 N. W. 1127.

is

not " annexing."

State v. Board,

1 S.

D. 292,

Article 2.— Changing County Links.

How

changed. When a majority of the legal voters
§ 3199. County lines.
residing in any territory, not less than one congressional township, as appears
by the vote cast for secretary of state at the last general election, shall petition
the board of county commissioners of their county, and also the county to
which they desire such territory to be transferred, for leave to have such
territory transferred to such county, the boards of county commissioners so
petitioned shall order an election for such purpose in their respective counties,
to be held at and in connection with the next general election provided such
petition shall be presented to the several boards of county commissioners at
least sixtv davs before such general election and the returns of such election
shall be made to the secretary of state.
[1911, ch. 107: R. C. 1905, § 2323;
R. C. 1*95. § 1847.]
§ 3200. Notices of election, how posted. Notices of such election shall contain a description of the territory proposed to be transferred, the name of
the county from and to which such transfer is intended to be made, and shall
be posted as required for general elections.
[R. C. 1905, § 2324: R. C. 1895,
;

§

1848.]

Officers.
Ballots.
Transfer of territory. The ballots to
§ 3201. Taxes.
be used at such election shall be in the following form: " For transferring
territory," and " against transferring territory." If a majority of the voters
voting upon such question in each of such counties shall be for transferring
territory, then such territory shall be transferred to and become a part of
the county to which it is proposed to transfer the same, on and after the first
day of March succeeding such election, and shall be subject to all the laws,
rules and regulations thereof; provided, that the assessment and collection of
tfyces and judicial and other official proceedings commenced prior to such
first day of March shall be continued, prosecuted and completed in the same
manner as if no such transfer had been made; and provided, further, that
all township officers within such transferred territory shall continue to hold
their respective offices within the countv to which they may be transferred
until their respective terms of office expire.
[R. C. 1905, § 2325: R. C. 1895.
§

1849.1

* 3202. Area and population.
The area of no county shall be reduced,
•under the provisions of this article, to less than twenty-four congressional
townships, nor the population to less than one thousand bona fide inhabitants.
[R, 0, 1905, § 2326; R. C. 1895, § 1850.]
No territory transferred
§ 3203. Debts, how paid by territory transferred.
under the provisions of this article shall be released from the payment of
it was transferred;
from
which
county
of
the
debts
the
its proportion of
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and such proportionate indebtedness from such transferred territory shall
ollected by the county to which such territory is transferred, at an
be
equal or greater rate than is levied and collected in the county from which
such territory was transferred, such rate to be ascertained by the certificate
of the county auditor of such last named county, and when so collected the
same shall be paid over to the county entitled thereto. When the county
to which such territory is transferred is also indebted, the county board of
such county shall release such transferred territory from the payment of
such indebtedness to an amount equal to that which such territory is required
to pay to the county from which it was transferred. [R. C. 1905. § 2327 R. C.
c

;

1895, §§ 1851, 1852.J
Legal results of change of county brumlaries and of the erection of a now county out
of part of an old one.
s"> Am. Dec* 100.
Division of territory of counties as affecting its afsets and liabilities,. 39 L.R.A.(N.S.)
285.
Liability of original county for debts of county defectively organized from part of itn
territory.
6 L.R~A.<X.S.) 791.
Liability of territory annexed to county to pay proportion of share of existing debt*.

27 L.K.A.<XJ3.) 1147.

§ 3204. Election, how called. When a majority of the legal voters of any
territory less than one-half of one congressional township shall petition the
boards of county commissioners as above provided, such boards may in their
discretion order elections to be held as herein provided, and in any case where
elections have been held under this article and the result has been adverse
to the petitioners, it shall be in the discretion of such boards of county commissioners to order another election on a petition to transfer the same territory, presented within three years from the time of holding such former
election.
[R. C. 1905, § 2328; R. C. 1895. § 1853.]

Article

3.

— Division

of Cofxties.

it is desired to form a new county
out of one or more of the then existing counties, and a petition praying for
the formation of such new county, describing the territory proposed to be
taken for such new county, together with the name of such proposed new
county, signed by a majority of the legal voters residing in the territory to
be stricken from such county or counties (as appears by the number of votes
cast for governor at the last preceding general election), shall be presented
to the board of county commissioners of each county to be affected by such
division, and it appearing that such new county can be constitutionally
formed, it shall be the duty of such boards of county commissioners to make
an order providing for the submission of the question of the formation of
such new county to a vote of the people of the counties to be affected, at
the next succeeding general election, and notice thereof shall be given, the

§ 3205. Electors

may petition.

Whenever

votes canvassed, and the returns made as in the case of the election of members of the legislative assembly and the form of the ballot to be used in the
determination of such question shall be " for new county " and " against new
county." [1907, ch. 60; R. C. 1905, § 2329; 1887, eh. 38, § 1; R." C. 1895.
;

§ 1854.]

As to right of electors of town to vote upon all petitions iu reference to division of
county, that conform to statute. State ex rel. Steel v. Fabrick, 17 N. D. 532, 117 X. W.
860.

Notice of election upon question of division of county, published for three consecutive
is insufficient.
State ex rel. Minehan v. Meyers, 19 X. D. 804, 124 N. W. 701.
Necessity of execution and liling of equivalent of certificate of election on canvass of
county division election. State e\ rel. Mineitan v. Thompson. 2-1 X. D. 273. 139 N. W. 9«0.
Proceedings for division of county and for organization of new counties are strictly
statutory, and no intendments enn lie indulged in their favor, state ex rel. Minehan r.
Meyers, *19 X. D. 804. 124 X. W. 701.
3206. Governor to appoint county commissioners. If it shall appear that

weeks only,

§
a majority of

all

votes cast at such election in each of the counties interested

is

:::<
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favor of the. formation of such new county or counties the county auditor of
such counties shall certify the same to the secretary of state, stating
such certificate the name, territorial contents and boundaries of such new
county, whereupon the. secretary of state shall notify the governor of the
result of such election, whose duty it shall be to appoint three persons, resi
dents of the county so formed, possessing the qualification of electors, who
will accept and qualify in such office, county commissioners for such new
county, or comities, who shall hold their office until the first general election
thereafter and until their successors are elected and qualified, and upon the
qualifying of such commissioners such county shall be deemed to have existence as such and be governed bv the laws of the state relating to counties.
[1907, ch. 62; R. C. 1905, § 2330*; 1867, eh. 38, § 5; R. C. 1S99, § 1855; 1905,
in

<-ach of

in

eh. 75.]
Necessity of execution and tili ntr of equivalent of certificate of election on eanvase ot
Stat* ex rel. Minehan v. Thompson, 24 N. D. 273, 139 K. W.

countv division election.
9C0.

l.exa.1 existence is not conferred upon new county where county has been divided until
Murray
after governor Iui9 appointed commisnionera, and they have qualified as such.
Davis, 21 X. D. 64, 128 X. W. 305.

v.

§ 3207. County commissioners to appoint county officers. The county commissioners appointed under the provisions of the preceding section, after
having qualified according to law, shall appoint all the county officers of
the county so organized, who after having qualified shall hold their offices
until the first general election thereafter and until their successors are elected
and qualified provided, that all justices of the peace and constables in office
within the boundaries of any county organized under this article shall continue to hold such offices in such new county during the remainder of their
term, and shall give bonds to the county organized under this article of the
same amount and in the same manner as to the original county. [R. C. 1905,
;

1887, ch. 38. § 6 R. C. 1895. § 185G.]
The county commissioners of such county
§ 3208. County seat, how located.
have power temporarily to fix the county seat and such location shall
remain the county seat until the first general election thereafter, when the
qualified voters of such county are empowered to vote for and select the
place of county seat by ballot as provided by law. Immediately after the
selection of such county seat either by the county commissioners or by the
canvass of returns of votes the county commissioners shall issue their proclamation announcing such fact and publish the same in a newspaper published
in such county if there is one, and if not. by posting a copy thereof in a public
place in each election precinct in such countv. [R. C. 1905, § 2332; 1887, ch.
38. § 7; R. C. 1895, § 1857.]
In all matters not
§ 3209. Comnr'ssi oners governed by existing law.
specially provided for in this article the county commissioners appointed as
hereinbefore provided shall be governed bv the laws then existing.
[R. C.
1905. 5 2333; 1SS7, ch. 38. § 8 K. C. 1899. § 1858.]
3210.
Election
governed
general
All
elections
under
this
by
law.
article,
§
where not otherwise provided, shall be conducted in the same manner as required by law for general elections, and no refusal or neglect on the part of any
official to perform his lawful duties in connection therewith shall in anywise
affect the validity of such election.
[R. C. 1905, § 2334; 1887, ch. 38, § 9
R. C. 1899. § 1859.1
Xeglect on part of election oflkials to perform their duties will not make election void,
hut p< rson MH>kiti£ to votr must know that hi* vote is void unices statute is complied
§

23.31

:

:

shall

:

with,

l-'itznuiuricc v. Willi-,.

2" X. D.

r>72.

127 X.

W.

05.

Records to be transcribed. When a new county is organized in
whole or in part from an organized county or from territory attached to such
organized county for judicial purposes, it shall be the duty of the commissioners of such new county to cause to be transcribed by copying or by photographing in the proper books all the records or deeds or other instruments
§ 3211.

:T4
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relating to real estate and other records, deeds or instruments of every
kind required by law to be kept on file or recorded in the respective county
such new county, and all contracts heretofore made by any board of
'•ounty commissioners for the transcribing by copying or by photographing of
any such records are hereby made valid and all records transcribed by copying
or by photographing thereunder or under the provisions of this section shall
have the same effect in all respects as original records, and any person authorized by such board of county commissioners to transcribe such records shall
have free access at all reasonable times to such original records for the purpose of transcribing the same as aforesaid. [1909. ch. 66; R. C. 1905, § 2335;

offices in

1887, ch. 38, § 10: 1895, ch. 38, § 1 ; B. C. 1899, § I860.]
§ 3212. New counties, indebtedness of. Any county organized under this
article shall assume and pay as herein provided a just proportion of the
indebtedness of the county from which it is segregated, based upon the last
assessed valuation of such original county and in the proportion that tho
valuation within the segregated portion bears to the aggregate of the valuation within the whole of the original county; and it. is the duty of the commissioners of both the county organized under this article and the county from
which the latter segregates to meet together at the county seat of the original
'•ounty on the third Mondny in the sixth month following the appointment of
county commissioners by the governor as provided for in this article. They
shall ascertain as near as may be the total outstanding indebtedness of the
original county on the first day of January or July, as the case may require,
next preceding the date of the joint session provided for in this section and
from such total they shall make the following deductions:
1. Tin* amount of all dues for rents.
2. The amount of outstanding bonds given or money paid for public property owned by and remaining within the limits of the original county.
3. The amount of public funds on hand and belonging to the original
county on the day for which its outstanding indebtedness is ascertained
by the joint board of county commissioners as provided for in this section
and not belonging to the special funds hereinafter mentioned. The amount
remaining after such deductions shall have been made shall, for the purpose
and as a basis for the settlement herein provided, be the amount which th<•ounty organized under this article shall pay a portion of, in the proportion
hereinbefore specified, and it shall he the duty of such commissioners to as-

certain and fix the amount the county organized under this article shall assume
and pay to the county from which it segregates. [R. C. 1905, § 2336; 1887,
eh. 38, § 11; R. C. 1899, § 1861.1
Reads and bridges do not constitute public property owned by county witliin moaning
of this section. State ex rel. Mountrail County v. Amundson, 23 N. D. 238, 135 N. W.
1117.

Legal results of change of county boundaries and of the erection of a new county out
an old one. 85 Am. Dec. ]00.
Liability of territory annexed to county to pay proportionate abare of existing debts.
27 L.R.A.(N.S.) t»47.
New count if*, their relation and that of their officers to old counties. 20 Am. St. Rep.

of part of

676.

§ 3213. Division of property. All moneys belonging to special funds such
fire, school, road and other funds and property owned by the districts
within the boundaries of a county organized under this article, on hand at
the time of the settlement provided for in the preceding section, in a county
from which a portion segregates, shall be turned over in full by the treasurer
of the original county to the treasurer of the county organized under this
article and shall be duly receipted for by the latter and placed to the credit of
the districts within his countv to which thev properly belong.
[R. C. 1905,
('. 1899.
1862.]'
3 2337: 1887. ch. 38, § 12; R.
§
turned
over
when.
Any
county
Moneys
to
new
county,
in which
3214.
§
'he amount of public funds on hand at the time of the settlement provided
as
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for in .section 3212 exceeds the total of its outstanding indebtedness shall,
after deducting such outstanding indebtedness and after making the deductions provided for in section 3212 from the amount of such public funds on
hand, pay over to the county segregated from it and organized under this
article a just proportion of such funds, based upon the assessed valuation
of the whole of the original county in and for the year prior to the date of
such segregation and in the proportion that the valuation within the segregated
portion bears to the aggregate of the valuation within the whole of the
original county. The boards of county commissioners shall meet as provided
in section 3212 and ascertain the amount so to be paid and the board of county
commissioners of the original county shall issue warrants for such amount,
payable immediately to the treasurer of the county organized under this
article and the amount so received by the latter shall be by him placed to the
credit of the proper funds of his county.
[R. C. 1905, § 2338; 1887, ch. 38.
§ 13; R. C. 1899. § 1863.]
§ 3215. Commissioners to redistrict counties. The county commissioners
of a county from which a portion segregates under this article shall immediately after such segregation redistrict their county into the districts
provided for by the laws then existing and shall fill the vacancies occasioned
by such segregation in the manner provided by law for tilling vacancies.
fR. C. 1905. § 2339: 1887, ch. 38, § 14; R. C. 1895, § 1864.]
Legal findings of county commissioners as to vacancy in county office are prima facie
evidence of truth. Iloltan v. IW-ck. >»o N. D. 5. 125 N. \V. 104S.
Whenever the boundaries of any or§ 3216. Redisricting provided for.
ganized county in this state shall have been enlarged by the addition thereto
of any unorganized territory, it shall be the duty of the county commissioners
of such organized county forthwith to redistrict the said county into commissioner districts, and such redisricting may be done at a regular or special
meeting. In redisricting such county it shall be the duty of the county
commissioners to make the districts as regular and as compact in form as
practicable, and as equal in population as possible, but no new district shall
be so formed that any two of the then acting commissioners shall reside in the
same district. [R. C. 1905, § 2340; 1905, eh. 71.]
§ 3217. Districts renumbered and renamed. School districts and road districts within counties affected by this article shall be renumbered so as to
make their numbers in each county run consecutively, and the names of
school townships may when necessary be changed. [R. C. 1905, § 2341; 18«7.
ch. 38, § 15; R. C. 1899, § 1865.]
§ 3218. When districts liable for bonds. When the boundaries of any
school district or school township have been changed under the provisions of
this article that portion of such school district or school township in which
the school houses and other property remain shall be liable for the payment of
the bonds, if any, issued by such school district or school township, and if
such portion shall have been attached to another school district or school
township the school district or school township to which such portion has
been attached shall be liable for the payment of the bonds, if any, of the
school district or school township to which such portion formerly belonged.
IR, C. 1905, § 2342; 1887, ch. 38, § 16; R. C. 1899, § 1866.]
§ 3219. Validity of bonds. The validity of bonds issued by school districts
or school townships prior to the division of any county under this article shall
in nowise be affected by such division nor by the renumbering or renaming of
the school district or school township that issued them. [R. C. 1905, § 2343;
1887. ch. 38, § 17; R. C. 1899, § 1867.]
County commissioners while in the
§ 3220. Fees of county commissioners.
discharge of their duties as provided for in the preceding sections of this
article shall receive the same compensation as is allowed by law for the
performance of their ordinary official duties. [R. C. 1905, 5 2344; 1887, ch. 38,
§ 18: R. O. 1899. § 1868.]
t
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county. The amount of indebtedness of n
county organized under this article as ascertained by the two boards of county
••ommissioners as aforesaid shall be paid to the county from which it segregates
in the bonds of the new county thus segregated as hereinafter provided.
[R. C. 3905, § 2345; 1887, ch. 38, § 19; R. C. 1899, § 1869.]
§ 3222. When bonds to be dated. Such bonds shall be dated on the first
day of January or July, from which the outstanding indebtedness of the
original county is calculated as provided in section 3212; shall be issued for
a period corresponding with the time or term on which the obligations of the
original county become due and payable shall be payable at the same place
and shall bear the same rate of interest as the obligations of the original
county, said commissioners taking care to classify the liquidating bonds,
issuing a due proportion of each in proportion to each of the original county
obligations bearing different rates of interest and places of payment; and
such original county shall have authority to exchange such bonds for an equal
amount of obligations of its own of the same class. [R. C. 1905, § 2346;
1887, ch. 38, § 20; R. C. 1899, § 1870.]
The county treasurer of
§ 3223. County treasurer to keep bond register.
a county issuing bonds under the provisions of this article shall provide himself with a book to be called the " bond register " wherein he shall note the
number and denomination of each bond issued by his county, the date of issue,
when and where payable, with such other facts as the county commissioners
of his county shall direct, which bond register when completed shall be
deposited with the countv auditor of his county and shall be and remain a
part of the records of his "office. [R. C. 1905, § 2347 1887, ch. 38, § 21 R. C.
§ 3221. Indebtedness of

;

;

;

1899, § 1871.1
§ 3224. Commissioners to issue liquidating bonds. The board of county
commissioners of a county organized under this article is empowered and
directed to issue such liquidating bonds in denominations as may be required
hy the old county, not to exceed one thousand dollars each, and deliver the
>ame to the county auditor of the old county who shall receipt therefor,
affixing the seal of his office to such receipts, and the county auditor of the
ounty organized under this article shall enter such receipts at large upon the
records of the board of countv commissioners and note the same in the bond
register of his county.
[R. C. 1905, § 2348; 1887, ch. 38, § 22; R. C. 1899.
§ 1872.]
2225.
Commissioners
to levy tax. The board of county commissioners of
§
n county issuing bonds under the provisions of this article shall, for each year
after the date of such bonds, levy and cause to be collected a tax sufficient
to pay the interest on such bonds as it shall become due, and also such sinking
«

funds as shall correspond with the laws under which the bonds of the original
county were issued, sufficient to redeem such bonds at maturity; and as fast
as such sinking fund shall become available, they shall redeem such bonds in
T.he manner provided for redeeming the bonds of the original county provided,
that public notice shall be given by such board in a newspaper, if one is
;

published within the county, setting forth that certain bonds, giving their
utirnber and description, will be redeemed by such county, and naming the
.late of such redemption.
[R. C. 1905, § 2349; 1887, ch. 38, § 23; R. C. 1899,
1873.]
The money collected for the
§ 3226. Interest for redemption of bonds.
interest or principal of said bonds shall not be used for any
other purpose until such bonds are redeemed any surplus thereafter shall
lie placed in the county general fund.
[R. C. 1905, § 2350; 1887, ch. 38, § 24;
K. C. 1899. § 1874.]
authority
of any county, from which
3227.
The
Revenue of counties.
§
a portion segregates under the provisions of this article, for the collection of
revenue within the boundaries of the portion segregating, shall cease from
5

payment of the

;
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the date upon which the two boards of county commissioners under the
provisions of section 3212 base the settlement between their counties, and all
assessments and levies made by the authority of the county, from which a porion segregates, by its officers in the lawful performance of their official duties,
affecting any of the territory embraced in the boundaries of such new county,
shall remain ihe same and shall be pavable to and collectible by the lawful
authorities of the latter only.
[R. C. 1905, § 2:551 1887, ch. 38, § 25; R. C.
1899, § 1875.J
§ 3228. Judicial subdivision. Any county organized under the provisions
of this article shall, as soon as its organization shall have been completed,
constitute and be created a judicial subdivision of the judicial district to which
it properly belonged at and before its organization.
[R. C. 1905, § 2352;
1887, ch. 38, § 26; R. C. 1899. § 1870.1
§ 3229. Judge to appoint term of district court. The judge of the judicial
dislrict in which a county organized under this article is created a legal sub
division of his district under the provisions of the last section shall appoint
and hold at least two terms of the district court each vear at the couutv seat
of such county.
[R. C. 1905, § 2353; lhS7, ch. 38, § 27: R. ('. 1*»5. 5 1ST 7.
§ 3230. Venue, when changed. In all actions or proceedings, civil or criminal, for the prosecution of a crime committed or a cause of action arising
within the boundaries of any judicial subdivision created under the provisions
of this article, and properly triable in such subdivision under the provisions
of the codes of civil and criminal procedure, the venue thereof shall be changed
to the new county by order of the court upon the demand of either party,
which demand shall be served upon the opposite party or his attorney, if
either can conveniently be found in the state; but if neither can convenient 'y
be found therein, then such change of venue niav be made upon tiling sueh
demand with the clerk of the district court. [R. C. 1905, § 2354; 18S7, eh. 38.
§ 28: R. C. 1895, § 1878.]
§ 3231. Writs, bonds and recognizances. All process, writs, bonds, notices,
appeals, recognizances, papers and proceedings in actions changed to u new
county under this article, issued and made returnable to the district court
of the county from which a portion has been segregated and organized under
this article prior to the creation of sueh legal subdivision, shall be taken mid
considered as made, taken and returnable to the district court within tie
boundaries of such new judicial subdivision, and such bonds, recognizance
and obligations shall be payable to such new county and recoverable upon
in the name of such new county, and all papers and certified copies of a!!
proceedings had in sueh action shall be transmitted by the clerk of the distr ict
court of the old to the clerk of the district court of the new countv.
[R. (\
1905, § 2355; 1887, ch. 38, § 29; R. C. 1899, § 1879.]
All territory within the state of North
§ 3232. Jurisdiction of officials.
Dakota over which any county has exercised jurisdiction in civil and criminal
matters and which has for all intents and purposes been treated as a portion
of such county for not less than two years last past, shall be and the sann
is hereby declared a part of such county, and all of the official acts and doings
of all state, county, township, school district or other officials within such
county in the exercise of such jurisdiction are hereby ratified in so far as to
give such acts the same validity as they would have had if such territory
had been a part of such countv when such acts were performed. [R. C. 1905.
5 2356; 1889, ch. 57; R. C. 1899, § 1879a.]
t

;

Ahtu'U-;

4.

— Coimy

Seats.

§ 3233. County seat, removal of. Whenever the inhabitants of any county
in this state desire to remove the county seat of the county from the place
where it is fixed by law, or otherwise, to another place, they may present a
pet ion to the hoard of county commissioners of their county praying such
i
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removal and that an election be held to determine whi ther or not sueh removal
shall be made. Such petition must be verified by the affidavit of each of the
signers thereof, stating that he is a resident of the county, a qualified
elector therein, and that he personally signed his name thereto knowing the
contents and purposes of the petition provided, however, that where any
city, town or village has been recognized as the county seat of any county
for the period of more than ten years last past, and where all of the public
business required by law to be transacted at the county seat has been transacted at said place during all of said period, said city, town or village shall
he deemed to be the county seat of such county, and the county seat can
he removed therefrom onlv in the manner now provided by law. [R. C. 1905.
§ 2358; R. C. 1895, § 1SS0; 1901, ch. 57.]
Mandamus proper mutely to determine whether county sent has been legally changed.
Two-thirds vote polled moans on particular question.
Determination of county board
;

final on sullieiency of petition.
State ex rei. Lit tin v. Ijwglie. 5 X. I). 594, 67 N. W. 058.
Changed onlv l>v majority of all votes oast at election. Adkins v. Lien, 10 S. D. 430, T.\
X. \V. !>o;t.
Countv failing to select cannot resubmit question for four years. State v. Porter, }."•
I). ]~\>. y-i N. \V. 41 j.
Itallot requirement* aru mundatorv and etatute in removal statute, and is constitutional.
Miller v. Norton, 22 X. D. 196, 1IS2 X. \V. inso.
Attack upon petition for removal of county scat is ton lnt»\ when made after necessary
two tliird» of electors of countv have at election determined in favor of removal. Miller
v. Xorton, 22 X. D. 1*.»>. l.';2 N.'\V. 10*0.
Reverter of land dedicated or conveyed for purpose of court house on removal of county
seat or failure to use land for such purpose-*.
35 L.R.A. (X.S.) 603.
Kiglit to withdraw names from petition for removal of countv scat.
35 L.R.A.(S5.i
1113.

S.

§ 3234. Commissioners to submit question to vote, when. If the petition is
signed by qualified electors of the county equal in number to at least threefifths of all the votes cast in the county at the last preceding general election,
the board must, at the next general election, submit the question of removal
to the electors of the countv.
[R. 0. 1905. § 2359; 1899, ch. 70; R. C. 1899.
§ 1881.]
Notice of such election, clearly stating its
§ 3235. Notice of election.
object, must be given and the election must be held and conducted and the
returns made in all respects in the manner prescribed by law in regard to
the submitting of questions to the electors of a locality under the general
lection law.
[R. C. 1905, § 2360; R. C. 1895, § 1882.1
§ 3236. Ballot, how marked. Notice of result. In voting on the question,
each elector must vote for the place in the county which he prefers by placing
opposite the name of the place the mark (X). When the returns have been
received and compared and the result ascertained by the board, if two-thirds or
more of all the legal votes cast at such election are in favor of any particular
.place the board must give notice of the result by posting notices thereof in all
the election precincts in the county and by publishing a like notice in a news
oaper published in the county at least once a week for four weeks. [1907.
eh. 61; R. C. 1905, § 2361; R. C. 1895, § 1883.]
On what basis majority essential to adoption of proposition for change of county seat
is to be computed.
22 L.H.A.(X.R.) 478,
3237.
County seat, when deemed changed. In the notice provided for in
§
last section the place selected to be the county seat of the county must be so
declared from a day specified in the notice, not more than ninety days after
the election. After the day thus named in the notice, the place chosen shall
be the county seat of the county. [R. C. 1905, § 2362; R. C. 1895, § 188"4.]
Whenever any elec§ 3238. Statement of result of election, where filed.
f
ion has been held as provided in this article, the statement made by the board
of county commissioners, showing the result thereof, must be deposited
jn the office of the county auditor, and whenever the board gives the notice
prescribed in the last section, it must transmit a certified copv thereof to the
secretary of state. fR. C, 191)5. 5 2363: K. O. 1895. § 1885.]
•
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Counties and

§ 3239. Election held only once every ten years. When an election has been
held and at least two-thirds of the votes cast at such election are not cast for
some other place than that fixed by law as the former county seat, no second
election for the removal thereof must be held within ten years thereafter.
[1907, ch. 61; R. C. 1905, § 2364; R. C. 1895, § 1886.)
When the county seat of a
§ 3240. Subsequent removal, petition for.
ounty has been once removed by a two-thirds vote of the people of the county,
t may be again removed from time to time in the manner provided in this*
article but no election must be ordered to effect any such subsequent removal,
unless a petition praying an election is signed by the qualified electors of the
county equal in number to at least two-thirds of all the votes cast at the last
preceding general election, nor unless at such election, when ordered, twothirds of all the votes cast are in favor of some other place as the county seat
of the county, and such election, when so ordered, shall take place at the first
general election held thereafter, nor must two elections to effect such removal
be held within four years. [R. C. 1905, § 2365; R. C. 1895, § 1887.]
-

;

Election held not oftener than once in four vears.

State ex

rel.

Cosper

v.

Porter, 1^

S. D. 126, 82 N. \V. 415.

§ 3241. Special provisions where no court house has been constructed. In
all organteed counties in this state wherein prior to the taking effect of this
article no court house has been constructed or is owned by such county, the
county commissioners shall upon the petition of the inhabitants of such county,
equal in number to one-third of the votes cast therein for governor at the last
preceding election, submit to the electors of such county at a special election
to be called in sixty days, or at the next general election, as may be required
by said petition, the question of moving the county seat from the place where
it is located by law or otherwise, to another place.
Such petition must be
verified by the affidavit of each of the signers thereof, stating that he is a
resident of the county and a qualified elector therein and that he personally

signed such petition.

[R. C. 1905, § 2366; 1905, ch. 77, § 1.]
Sections 3241-3243 were declared unconstitutional in Bo Connolly, 17 N. D. 546,
117 N. W. 046, as class legislation.

§ 3242. Notice of, how given. Notice of such election shall be given in the
section 3235.
[R. C. 1905, § 2367 1905, ch. 77, § 2.]
§ 3243. Ballots, how marked. Notice of result. In voting on the question
each elector must vote for the place in the county which he prefers by placing
opposite the name of the place the mark " X." When the returns have been
received, compared and the result ascertained by the board of county com
missioners, if more than one-half of all the legal votes cast by those voting on
the proposition are in favor of any particular place, the board must give notice
of the result by publishing a notice thereof, in each newspaper in the county,
at least once a week for four consecutive weeks, and the place so selected as
Hie county seat shall be designated in such notice as the county seat, from a
-late specified therein not more than sixty days after the election.
[R. C.
1905, § 2368; 19<J5, ch. 77. § 3.
Counties exempt. The board of county com§ 3244. Record of result.
missioners shall cause a statement of the result of said election to be deposited
and transmitted as provided by section 3238. This article shall not apply
in counties having more than six thousand five hundred inhabitants according
to the last census.
[R. C. 1905, § 2369; 1905, ch. 77, §§ 4, 5.]

manner prescribed by

Article

;

5.

— Organization

of McKenzie County.

McKenzie county created.

There shall be formed out of the unorganized counties of McKenzie, Allred and Wallace a new county, to be
§ 3245.

called McKenzie county, to be organized as hereinafter provided.
[R. C.
1905, § 2370; 1905. ch. 73, § 1.]
U to ron^titutionalilv of statute. State ex rel. Madderson v. Nolde, 1C NT. L). if.s
12.'.

Am.

St.

§ 3246. Boundaries.

lis \\

Th<-

\\

.

m.

boundaries of said McKenzie county shall be as
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follows, to wit
Commencing at the southeast corner of township one hundred
forty-five north, of range ninety-eight west; thence running north between
ranges ninety-seven and ninety-eight west to the twelfth standard parallel:
thence east and along said twelfth standard parallel to the southeast corner
of township one hundred forty-nine north, of range ninety-four west; thence
north between ranges ninety-three and ninety-four west to the Missouri river
thence up and along the west bank of the Missouri river to the west boundary
line of North Dakota thence south and along the west boundary line of North
Dakota to the eleventh standard parallel thence east and along the eleventh
standard parallel to the southeast corner of township one hundred forty-five
north, of range ninety-eight west, and the place of beginning.
[R. C. 1905,
:

;

;

2371

§

;

1905, ch. 73. § 2.]

§ 3247. Governor to locate temporary county seat and appoint officers.
The governor of this state is hereby authorized and directed, within sixty days
after this article takes effect, to locate a temporary county seat and to appoint
for the said McKcnzie county the following officers, to wit
Three county com:

missioners; one sheriff; one auditor; one treasurer; one register of deeds;
one clerk of the district court; one superintendent of schools; one state's
attorney; one county judge; one public administrator; one coroner; one
surveyor; three assessors; four justices of the peace and four constables,
and the officers so appointed shall immediately qualify and enter upon the discharge of their respective duties. The officers so appointed shall hold their
respective offices and shall discharge the duties of such until their successors
are elected and qualified. [R. C. 1905, § 2372; 1905, ch. 73, § 3.]
§ 3248. Duties of registers of deeds of €tark and Williams counties. Fees
for transcribing.
Accounts, how auditei. The register of deeds of Stark
county and the register of deeds of Williams county shall, within ninety daj'S
after the organization of McKenzie county, transcribe all matters of record
from the record books of the counties of Stark and Williams, respectively,
that should be of record in McKenzie county, and deliver the same to the
register of deeds of McKenzie county, and when so transcribed and delivered,
they shall be the official records of all property and other matters to which
they refer, and shall have the same force and effect as the original.
The
county of McKenzie shall pay to the register of deeds of Stark and Williams
counties, respectively, for the work that each shall do under "this article,
which shall be over and above the maximum compensation and regular fees of
each of said offices, twenty cents per folio, for transcribing said records,
including the indexing of said records. Said account shall be audited and
allowed by the commissioners of McKenzie eouuty as other proper accounts
against said county. [R. C. 1905, § 2373; 1905, ch. 73, § 4.]
§ 3249. Laws governing counties made applicable. All laws of a general
nature applicable to the several counties of this state and the officers thereof,
are hereby made applicable to the county of McKenzie and the officers who
may hereafter be appointed or elected therein. [R. C. 1905, § 2376; 1905,
ch. 73, § 7.]

Article

6.

— Corporate

Powers and

Liabilities.

§ 3250. County a corporate body. Powers. Each organized county is a
body corporate for civil and political purposes only and as such may sue and
be sued, contract and be contracted with, and in all cases where lands have
been granted to any county for public purposes and any part thereof has
been sold, and the purchase money or any part thereof shall be due and
unpaid, all proceedings necessary to recover possession of such lands or to
enforce the payment of the purchase money shall be instituted in the name of
the proper county. [R. C. 1905, § 2377; R. C. 1899, § 1888.]
May sue in corporate capacity. JlcCook Co. v. KanunoBR, 7 S. D. 568, 84 N. W. 1123,
58 Am. St. Hep. 854, 31 L.K.A. 461 Barrett v. Stutsman County, 4 X. D. 175. 59 N. W.
964; State v. Davis, 11 6. D. Ill, 75 N. \V. 897, 74 Am. 8t Rep. 780; Lvman County v.
State, 9 S. D. 413, 69 X. W. 601.
.

;
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Counties as trustees of charities.
14 L.R.A. 70; 14 L.R.A. (N.S.) 113.
Auth6rity of county to employ "tax ferret." 4 L.R.A.fN.S.) 339: 33 L.R.A.tN.S.)

sol.

By whom action affecting counties must be brought. 64 L.R.A. 619
Garnishment of counties. 3? L.R.A. 207!
* tatUte °' limitation6 10 action b
P
* ? c«wtie». 3 L.B.A.{N.S.) 746; 22
L.B.A (NS
COUnty *° BUrren(ler vaUd claim u n artiaI Payment thereof.
R ht
P° P
19 L.B.A.

(NS

)

320

Liability of county on implied contract. 27 L.R.A.(N.S.)
U17; 39 L.B.A.(N.S.) 72.
f C ° Unt} °" im lit d contract for
publishing notices in newspaper. 27 L.R.A.
P
li30°
'

(N S

)

•ft^Tt^i."
oJ \j.\i.A. 7.

11

° f Claim8 a «» inst count J b 7 «»«ntT board

as,

condition precedent to suit.

>

t 5?°,(
1j.

r

v
£
A ,b.

of
,

)

oney loaned a count -v

JH
56 1.
.

011

invalid ^""-act to pay Its indebtedness.

15

Liability of county for injuries entiM-d bv construction or
maintenance of bridge to
property thereto adjoining. 21 L.R.A. (N.S.) 200.
Liability of county for imprisonment of person in unbealthful or unfit prison.
36
L.R.A. 293; 2 L.R.A. N.S.) 05.
Liability of county for injuries to one cmploved about house of detention. 23 L.R.A.
I

<N.S.) 910.
Liability of counties for injuries' to travelers and vehicles.
39 L.R.A. 33.
Liability of counties, mod.- of it* enforcement, and the power of the legislature to
modiiy or impair. 68 Am. Dec. 201.

§ 3251. Judgments against counties, how paid.
When any judgment is
obtained against a county the board of county commissioners shall have
power at any time after the expiration of six" months from the rendtion
thereof to assess and collect a sufficient amount of revenue to pay off and
discharge such judgment in addition to the ordinary expenses of the county.
But the property of the county, and of persons owning property situated or
liable to taxation therein, shall in no case be subject to judgment lien nor to
seizure or sale upon execution or other process of anv court.
[R. C. 1905.
$ 2378; 1SS1. eh. 54, § 1; R. C. 1899, § 1889.]

Article

7.

— State

Accounts With Counties.

§ 3252. Auditor to keep account with each organized county. The state
auditor shall keep an account with each organized county of the state in which
each county shall be charged with the amount of delinquent tax now due
the state and with all sums hereafter levied in each county for state purposes: and credited with all sums paid into the state treasury on account of
such taxes. [R. 0. 1905. § 2379: 1S90. eh. 183, § 1; R. C. 189*9, § 322.]
§ 3253. County auditors to furnish abstract of tax lists. He shall require
the county auditors to furnish him with an abstract of the tax lists of their
respective counties when the same are completed, on such blanks as he shall
prescribe.
[R, C. 1905, § 2380: 1890. eh. 183. § 2; R. C. 1899, § 323.]
§ 3254. Monthly statements of taxes collected. County treasurer to furnish.
He shall require the several county treasurers to furnish him with a statement, attested by the county auditor, on the fifteenth day of each month,
showing the amount of state taxes collected during the preceding calendar
month, and the October statement shall be an abstract of the total receipts
by the county treasurer for the preceding year. [R. C. 1905, § 2381; 1890.
K.
1895. § 324.]
ch. 183, § 3; 1891, eh: 1. $ 1
§ 3255. Auditor to deliver to state treasurer order on county treasurer.
The state auditor shall immediately after receiving the statement provided for
in the preceding section draw and deliver to the state treasurer an order on
each county treasurer for the amount so certified as collected for the state,
and charge the state treasurer with the same, giving the county credit for the
amount and sending to the county auditor of each county a duplicate of such
order or draft. [R. C. 1905. § 23*2 1890. ch. 183, § 4; R. C. 1899, § 325.]
The state treasurer
§ 3256. State treasurer to notify county treasurer.
:

C

:

.

Digitized by

Google

'.ill:,

'

POLITICAL CODE.

<) f/ii-ers.

notify each county treasurer of the amount of such draft or order an.
situate the manner in which the money shall be forwarded to him, and upon
of the same shall forward such draft or order to the county treasurer
\i?h Ids endorsement, and such draft or order shall be the county treasurer's
receipt for the amount stated. All funds collected by or in the hands of the
Measurer of any county in this state shall be promptly remitted by such
county treasurer without expense to the state, and at the risk of the county
treasurer, for which the county treasurer shall be allowed his actual expenses
by the board of county commissioners.
[B. C. 1905, § 2383; 1890, ch. 383,
§ 5; 1899, ch. 152; R. C. 1899, § 326.]
Assessment apuinst abutting property of coats of laying water maina not authorized.
^iiall
It

:

i

d ipt

Lee

v.

Town

of MeJJette. IS S. D. S86, 90 N.

Article

8.

W.

— County

855.

Officers.

§ 3257. Nmnl v and election of. Each organized county 6hall have the
following officers: One county auditor, one register of deeds, one clerk of
the district court, one state's attorney, one sheriff,, one county judge, one
county treasurer, one county surveyor, one coroner, one county superintendent
of schools, one public administrator, four justices of the peace and four eonstables.
And there shall be three or live county commissioners as hereinafter
provided, who shall constitute the board of county commissioners.
Such
officers shall be chosen by the qualified electors of their respective counties
at the general election in each even numbered year, except the commissioners
who shall be chosen by the electors of their respective districts, of which
district such commissioners shall be qualified electors.
[R. C. 1905, § 2381;
1883, eh. 33, § 3: R. C. 1895, § 1890; 190:5. ch. 140.]
§ 3258. Additional justices, when. Petition for. Whenever ten or more
qualified electors of any electiou precinct in this state, comprising one or more
unorganized townships, shall file a petition with the county auditor of the
county in which they reside, sitting forth that there are not enough justices
of the peace or constables in such precinct for the proper administration of
justice, there shall thereafter be elected at the general election in each even
numbered year two justices of the peace and two constables whose jurisdiction
shall be the same as county justices and constables.
On the filing of said
petition such offices shall be deemed vacant and shall be filled by appointment
of the board of county commissioners at their next regular meeting or at a
special meeting called for that purpose. The officers so appointed shall hold
office until their successors are elected and qualified, or until the township or
townships comprising said election precinct shall become organized.
[1909,

.

ch. 81.]

The sheriff and
§ 3259. Sheriff and treasurer eligible two terms only.
the county treasurer shall not be eligible for election to such offices for more
than two successive terms of two years each.
[R. C. 1905, § 2385; 1889,
ch. 103, § 1 R. C. 1899, § 1891.]
;

Article

.

9.

— County

Commissioners.

§ 3260. Number of county commissioners may be changed, how. The number of county commissioners of any county may be increased to five or
reduced to three in the manner following: Whenever the legal voters of the
••ounty. equal in number to twenty per cent of the legal votes cast at the pre•eding general election, petition the board of county commissioners for an
increase or decrease in the number of county commissioners, said board shall
•submit the question to a vote of the electors of the county at a special elec:ion to be held either at the next state primary election, or general electiou.
;ts tile petition may pray.
Notice of the submission of such question shall
be given in the notice of election prescribed by section 982. If the petition
7*3
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an increase in the number of commissioners, the proposition shall be
submitted in this form
" For five commissioners."
" Against five commissioners."
If it is for reduction, the proposition shall be in this form:
" For three commissioners."
"Against three commissioners." 11913, ch. 120; R. C. 1905, § 2386; 1897,
is

for

ch. 45: R. C. 1899, § 1892.J
On party nominations for county commissioners. State ex rel. Long v. Rcxfonl, 21 S.
D. 86, 109 N. W. 210.
Where number of county commissioners baa been increased by vote of county as provided for in this section, vacancy arises in ollice of county commissioner of each of m
districts.
State ex rel. Atty. Gcn. v. Davics, 23 N. D. 334, 136 N. \V. 953.
§ 3261. Districts, how formed. Commissioners, how designated. When tinreturns of such election show a majority of all the legal votes cast to be for
an increase from three to five, it shall be the duty of the board of county
commissioners, within ten days after the votes have been canvassed, to divide
the county into five districts. The districts shall be numbered from one to
five, those last created being designated fourth and fifth, respectively.
At the
ensuing general election commissioners for such additional districts shall be
elected, the commissioner for the fourth district for a term of two years, and
the commissioner for the fifth district for a term of four years. The tenure
of office of the existing board of county commissioners shall not be affected.
The district which each commissioner shall represent shall be designated by
such board. When the special election results in a majority for a decrease of
from five to three, the existing county board shall, at the end of the first two
expiring terms of the same year, declare such districts vacant, and at their
first regular meeting thereafter proceed to divide the county into three commissioner districts, and in such division designate the district which each of
the three remaining commissioners shall represent. [B. C. 1905, § 2387; 1890,
ch. 48, § 2; B. C. 1899, § 1893; 1901, ch. 52, § 2.]
Commissioners bound to call county judge and auditor together, where petition to
divide county is duly presented. State ex rel. Schilling v. Menzie, 17 S. D. 535, 97 X. W.

#

745.

County commissioner

will not lose office bv moving to another district in county.
Orav
Beadle County, 21 S. D. 97, 110 X. \V. 36.
of county commissioners has been increased by vote of county, vacancy
arises in office of countv commissioner of each of new districts.
State ex rel. Atty.-Gcn.
v. Davies. 23 N. P. 334* 13ti N. \V. 955.
v.

Where number

The county judge,
§ 3262. Commissioner districts redistricted, when.
auditor and clerk of the district court of each county shall constitute a
redisricting board with power to redistrict the commissioner districts in any
county whenever twenty-five per cent of the legal voters of the county, as
shall be determined by the votes cast at the last preceding general election
for congressmen, shall petition said board to change the boundaries of the
commissioner districts and file said petition with the county auditor. Within
twenty days after the filing of said petition it shall be the duty of the county
auditor to call a meeting of the redistricting board to consider such petition,
and if it shall appear that the commissioner districts of such county are not
reasonably equal in population or extent of territory they shall proceed at
once to redistrict such county into commissioner districts. [R. C. 1905, § 2388
1895, ch. 34, § 1 B. C. 1899, § 1894 1901, ch. 54.1
Districts can only be changed every third year. Van Den Bos v. Board, 11 S. D. 190,
76 X. W. 935.
;

;

Acceptance of warrant for claim against county which has been duly presented and
allowed in part, is presumed to be in full of claims presented. Paulson v. Ward County,
23 X. D. (501, 42 L.R.A.(X..S.) Ill, 137 X. W. 486.

In redistricting any county it shall
§ 3263. Duty of redistricting board.
be the duty of the redistricting board to make the districts as regular and
compact in form as practicable, and as equal in population as possible, as shall
be determined by the vote cast at the last preceding general election, but
7*4
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no new

district shall be so formed that
sioners shall reside in the same district,

any two of the then acting commis
and no county shall be redistricted

oftener thau once in five years. [R. C. 1905, § 2389; 1895, ch. 34, § 2; R. C.
1899, § 1895; 1901, ch. 54.]
The commissioners shall hold
§ 3264. Term of office of commissioners.
their office for the term of four years, except as provided by law for the
organization of counties, and in counties now organized, the order of their
election and succession shall be as herein provided, and commissioner districts in such counties shall continue as now constituted until changed as
provided by law. Provided, that at the general election next after the organization of a county, either from unorganized territory or from territory
segregated by division from another county, one county commissioner shall
be elected for a term of two years and two commissioners for a term of four
years, and thereafter as provided by law, the order of succession to be
determined by lot. Provided, further, that in all counties in this state wherein
heretofore commissioners have been elected after the organization of a new
county, either from unorganized territory or upon division or segregation
from another county, and where all the commissioners now serving were
elected for the same term, the county commissioners shall, at the regular
meeting of the board of county commissioners next after the taking effect
of this act [article], by lot determine the order of their succession; three
commissioners to hold their office for four years aud two for two years from
the first Monday in January, 1913, in counties having five commissioner districts; two commissioners to hold their office for four years and one for two
years from the first Monday in January, 1913, in counties having three commissioner districts.
[1913, ch. 123; R. C. 1905, § 2390; R. C. 1899, § 1896
,

1901, ch. 52, § 3 1903, ch. 74, § 1.]
The board of county commissioners shall procure
§ 3265. County seal.
and keep a seal with such emblems and devices as they may think proper,
which shall be the seal of the county and no other seal shall be used by the
county auditor and the impression of such seal by the stamp shall be sufficient
sealing in all cases where sealing is required.
[R. C. 1905, § 2391 R. C. 1899.
§ 1897.]
As to necessity of seal on certificate of tax sale. Beggs v. Paine, 15 N. D. 436, 10<*
;

;

;

N. W. 322.
Affixinp eountv seal to contract
3 8. D. 162, 52 N. W. 851.

makes

it

a specialty.

Hcffleman

v.

Pennington County.

The county commissioners
§ 3266. Meetings of board, time and place of.
shall meet and hold sessions for the transaction of business at the court houses
in their respective counties, or at the usual places of holding court, on the
first Mondays in January, April, July and October of each year, and may
adjourn from time to time and the county auditor shall have power to call
special sessions when the interests of the county demand it, upon giving
five days' notice of the time and object of such meeting by posting up notices
in three public places in the county or by publication in one newspaper in the
county; provided, that in case of a vacancy in the office of the county auditor
the chairman of the board shall have power to call a special session for the
[R. C. 1905, § 2392 R. C. 1899, § 1898.]
purpose of filling the same.
;

;

Object of special meeting must be stated in call with reasonable certainty.
t: Bank, 9 N. D. 583, 84 N. W. 379.

Emmont

County

At the first meeting of the board each year
§ 3267. Chairman, duties of.
they shall elect one of their number chairman who shall act as chairman of
such board during the year in which he is elected or until his successor is
elected, and in case of a vacancy from any cause whatever the board shall
It shall be the duty of the chairman to preside at the
elect another chairman.
meetings of the board; and all orders made by the board and all warrants
drawn on the county treasurer, exeept warrants for salaries of county officers,
50
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by the chairman and attested by the county auditor.

IK. C.
1905, § 2393; R. C. 1895, § 1899.]
Signature of the acting chairman of board of commissioners uceessarv to tirnkf warrant valid. State v. Ryan, 9 N. D. 419. 83 N. W. 865; State ex rel. Wiles v. Heinrich,
11 N. D. 31, 88 N. W. 734.
Acts of de facto board held valid. Merchants* Bank v. McKinney, 2 S. D. 106, 48 N.
VV. 841.

County bonds signed by chairman and clerk of board unauthorized by board, invalid.
Brown v. Bon Homme County, 1 8. D. 210, 46 N. W. 173.
Acceptance oi warrant for dam against county, which has been duly presented and allowed in part, is presumed to be in full of claims presented. Paulson v. Ward County,
23 N. D. 601, 42 L.R.A.(N.S.) Ill, 137 N. W. 48G.

When the board is equally divided on
§ 3268. Tie vote defers decision.
it shall defer a decision until the next meeting, at which time the
matter shall be decided by a majority of the board.
[R. C. 1905, § 2394;
R. C. 1899, § 1900.]
Copies as evidence. Copies of the proceedings of the
§ 32t5J. .Proceedings.
bouid duly certified and attested by the county auditor under seal shall be
received as evidence in all courts of this state.
[R. C. 1905, § 2395 R. C. 1899,

any question

;

§

1901.]

Power of board to preserve order. The board shall have power to
preserve order when sitting as a board and may punish contempts by fines
§ 3270.

not exceeding five dollars or by imprisonment in the county jail not exceeding
twenty-four hours; and it may enforce obedience to its orders by attachment
or other compulsory process, and when fines are assessed by it the 6ame may
he collected before any justice of the peace having jurisdiction, and shall
he paid over as other fines within ten days after they are collected.
[R. C.
1905, § 2396; R. C. 1899, § 1902.]
3271.
books.
which
Boards
to
keep
record
They
shall
in
keep
book
a
§
all orders and decisions made by them shall be recorded, except those relating
to roads and bridges; and all orders for the allowance of money from the
county treasury shall state on what account and to whom the allowance is
made, dating the same and numbering them eonsecutively as allowed from the
first day of January to the thirty -first day of December in each year; also
a book for the entry of all proceedings relating to bridges and the establishment, change or discontinuance of roads, and a book for the entry of warrants on the county treasurer, showing the number, date, amount and name
of the payee of each warrant drawn, which book shall be known as the warrant
book, and the warrants shall be numbered in relation to the order and decision
[R. C. 1905, § 2397;
allowing the amount for which the same is drawn.

R. C. 1899, § 1903.]
Keeping minutes
ance with statute.

Mandamus
ex

rel.

Andrews

Writ
auditor.

of proceed ing* bv board of equalization in separate book as compliVisiter v. Botts, 12 N. D. 137, 96 N. W. 132.
compel supervisors to enter their findings on their records. State,

lies to
v.

Boyden, 18

100 N. W. 763.
board of countv commissioners and not to the
Boyden, IS S. D. 379, 100 N. W. 761.

S. D. 388,

of certiorari should be directed to

State ex

rel.

Lindsay

v.

Warrants cancelled, when. Description of, in minutes. The board
authorized and required at each regular meeting to cancel and destroy all
warrants drawn on any fund of the county which may have remained uncalled
for and on file for a period of six years or more next preceding the regular
Such board shall before
meeting on which such cancellation takes place.
cancelling and destroying any such warrants cause to be entered in the
minutes of its proceedings a brief description thereof, containing the name of
the pavee, and the number, dale and amount of each warrant to be destroyed.
fR. C. 1905. § 2398; 1887. eh. 3, §§ 1, 2; R. C. 1899, § 1904.]
It shall have power to institute and prosecute
§ 3273. Board, powers of.
civil actions in the name of the county for and on behalf of the county.
It shall also have power to make all orders respecting property of the county.
10 sell the public grounds of the county and to purchase other grounds in lieu
§ 3272.

is
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thereof;

§§ 3273-3<5T5

and for the purpose of carrying out the provisions of

shall be sufficient to

convey

all

this section

it

the interest of the county in such grounds

when an order is made for the sale and a deed is executed in the name of the
county by the chairman of the board reciting the order and signed and
acknowledged by him for and on behalf of the county; provided, that the
question of the sale of such public grounds or land shall first be submitted
to a'vote of the people of the county as hereinafter provided and sanctioned
by a majority vote thereof. [R. C. 1905, § 2399 R. C. 1899, § 1905.1
;

Power* of county commissioners.

State ex

rel.

Wiles

v.

Albright, 11 N. D. 22, 88 N.

W.

720.
Strictly construed

Minnehaha County

when county commissioners charge public
Thome, 6 S. D. 449. 61 N. W. 68*.

officer

with penal offense.

v.

No

action by state's attorney unless authorized by commissioners. Hughes County
Ward, 81 Fed. 314.
County commissioners raav sell uncollectible notes due county, to outgoing officer not
officially interested.
Brown'County v. Jenkins, 11 P. D. 330, 77 N. W. 579.
County commissioners have power to compromise, disputed claims. State v. Davis, 11
8. D. Ill, 75 N. W. 579. 74 Am. St. Rep. 780.
County commissioners no ri«ht to employ other counsel where the control and management of action is vested in attorney general. Storey v. Murphy, 9 N. D. 115, 81 N. W. 23.
Unauthorized to make contract to collect judgment. Bring supplementary proceedings
or actions ngaintt judgment debtors.
Exclusive control and jurisdiction Is in district
court Fox v. Walley et al., 13 N. D. 610, 102 N. W. 161.
Power of officers of county to act as determined by place of performance. 33 L.K.A. 86.
Power of board to make contract for term Vxtending beyond its own term. 29 L.R.A.
(X.S.) o:,2.
T.i ibility of county boards to private individuals.
95 Am. St. Pep. 80.

Publish notice.
The county
§ 3274. Commissioners authorized to sell.
commissioners of any county in this state shall have the right to dispose of
any property, either real or personal, which the county may have acquired,
cither through purchase, forfeiture or operation of law.
Upon resolution of
any board of county commissioners authorizing the same, the county auditor
shall cause to be published a notice in some legal newspaper published in sneh
county, onee each week for three consecutive weeks, containing a description
of the property to be sold, and designating the day and hour when such sale
shall be held.
Such sale shall be held at the office of the county auditor and
conducted by him. and the property so advertised shall be sold to the highest
responsible bidder, if such bid is deemed sufficient by a majority of the borrd
authorizing the sale, and such bids may be either auction or sealed bids as
may be ordered by the board and specified in the notice; provided, however,
that when the property to be disposed of is estimated by the board to be of
a value below one hundred dollars such sale may be at private sale upon
The proceeds of
proper resolution of the board of county commissioners.
such sale shall be paid into the county treasury and any amounts whieli may
be due the state or any city, township, incorporated village or school district,
from taxes which had been previously levied against said property, or their
just proportion thereof, shall be apportioned and placed to the credit of the
state, city, township, incorporated village or school corporation entitled thereto,
and the remainder shall go to the general funds of the county. [1907, eh. 67.]
In addition to the powers hereinbefore men§ 3275. Additional powers.
tioned such board shall have power:
1
To levy a tax not exceeding the amount authorized by law and to liquidate
.

indebtedness.
2. To audit the accounts of all officers having the care, management, collection or disbursements of all money belonging to the county or appropriated
for its benefits.
3. To construct and repair bridges, and to open, lay out, vacate and change
highways in the cases provided by law.
4. To establish election precincts in its county and to appoint the judges of
election in cases provided by law.
5. To equalize the assessments of the county in the manner provided by law.
737
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8. To furnish the necessary blank books, blanks, stationery, telephone, postage, telephone and telegraph tolls, and all other things necessary and incidental to the performance of the duties of their respective offices, for the
clerk of the district court, county auditor, register of deeds, county treasurer,
county judge, sheriff, public administrator and state's attorney of its county,
to be paid out of the county treasury ; also to furnish a fireproof safe, when in
its judgment the same shall be advisable, in which to keep all the books,
records, vouchers and papers pertaining to the business of the board provided,
that the county auditor, county treasurer and the chairman of the board of
county commissioners together shall constitute a committee, empowered and
required to purchase and provide all necessary blanks, books and other
stationery, for the use of all county officers in their official capacity.
;

7. To do and perform such other duties as now are or may hereafter be
[1911, ch. 115 R. C. 1905, § 2400 1899, ch. 59 R. C. 1899.
1906.1
§
Committee of county treasurer, auditor and chairman of county commissioners must
purchase stationery for county officers' use. Knight v. Cass County, 14 N. D. 340, 10:;
N. W. 940.
Board of county commissioners in not empowered to employ attorney to collect judgment due it Fox v. Walley. 13 N. D. 610, 102 N. W. 161.
Delegation of legislative power to county boards of supervisors. 16 L.R.A. 161.
Delegation of power of taxation to f ounty authorities. 15 L.R.A. (N.S.) 62.
Claims against counties, effect of allowance or rejection of. 55 Am. St Rep. 203.
It shall superintend
§ 3276. Board to superintend fiscal affairs of county.
the fiscal affairs of the county, supervise the conduct of the respective county
offices and at its first regular meeting in January, April, July and October
audit and verify the accounts of all officers having the care, management, collection or disbursement of any money belonging to the county or appropriated for its benefit.
It shall keep an account of the receipts and expenditures of the county and on the first Monday of July, annually, it shall cause
a full and accurate statement of the assessments, receipts and expenditures
of the preceding year to be made out in detail under separate heads with
an account of all debts payable to and by the county treasurer and it shall
If there
have the same published in at least one newspaper in its county.
is no newspaper in the county the same shall be posted up at the usual place
sessions.
of holding its
[1911, ch. 118 R. C. 1905. § 2401 R. C. 1895, § 1907.]
Board of county commissioners superintend fiscal affairs of county and constitute the
auditing board to* audit claims. State ex rel. Wiles v. Heinrich, 11 N. D. 31, 88 N". W.

prescribed by law.

;

;

;

;

;

734.

County commissioners acting in good faith may for value sell outstanding overdue
notes belonging to county. Brown County v. Jenkins, 11 S. D. 330. 77 N. W. 579.
County treasurer cannot bind county for clerk hire. Jacobson v. Random County, 15
N. D. G9, 105 X. W. 1107.
Board of county commissioners empowered to sell and assign judgment obtained for
personal property' taxes. HacleT v. Kelly. 14 N. D. 218, 103 N. W. 629.

The board of county commis§ 3277. Special tax levy for immigration.
sioners is authorized at the time fixed for the levying and assessment of taxes
to levy and tax not in excess of one-fourth of one mill on the dollar upon the
assessed valuation of all of the property in the. county upon presentation of
a petition signed by twenty per cent of the legal voters of the county, taking
the total vote at the last general election for a basis, the proceeds of which
shall be used solely for the purpose of promoting and assisting immigration
to this state.
[1913, ch. 118; R. C. 1905. § 2402; 1891, ch. 72, § 1; R. C. 1899.
§ 1908.1

The funds provided to be raised in accordance
§ 3278. Immigration fund.
with the last section shall be denominated the " immigration fund " and shall
by
distinct
the county treasurer and shall be expended
be kept separate and
by and under the direction and control of the board of county commissioners
at such time and in such manner as is by such commissioners deemed best for
[R. C. 1905, § 2403; 1891,
the purpose of securing immigration to the state.
eh.72.

*2;R.

C. 1899.

5

1909.]
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Board may procure original

field notes.
The board is authorized
procure for its county a copy of the field notes, as soon as practicable, of
the original survey of its county by the United States, and cause a map of
the county to be constructed therefrom on a scale of not loss than one inch
to a mile, and laid off in congressional townships and sections, the same to
be kept open in the office of the county auditor and the field notes to be
deposited therein.
[K. C. 1905, § 2404; R. C. 1899, § 1910.]
It shall submit
§ 3280. Board to submit extraordinary outlay to vote.
.to the people of the county at any regular or special election any question
involving an extraordinary outlay of money by the county or any expenditure
greater in amount than can be provided for by the annual tax, or the construction of any court house, jail or other public building by establishing a
building fund to aid in the construction of the same when the board shall
consider the permanent buildings of the county, aforesaid, inadequate for
the needs of its business and that it is not to the best interests of the county
to issue bonds to aid in such construction or for the construction of such
buildings 'by any other procedure as is, or may be provided by law, or whether
it will aid in constructing or construct any highway or bridge.
[1909, ch. 67,
R. C. 1895, § 1911.]
§ 1 ; R. C. 1905, § 2405

§ 3270.

to

;

Resolution as to issuing courthouse bonds should specify amount to be voted upon.
Territory v. Steele, 4 D. 78. 23 N. W. 91.

§ 3281. Extraordinary expenditures authorised by vote. If the county commissioners deem any expenditure necessary greater in amount than can be
provided for by the annual tax, they shall require a vote of the county thereon,
either at a general election, or one called especially for the purpose. In either
case four weeks' notice of said election shall be given in the official newspapers
4>f the county, and the notice shall specify the amount to be raised, and the
precise purpose for which it is to be expended and if a majority of the votes
cast authorize the tax, the county commissioners shall authorize the same to
be levied and collected in the same manner as the annual tax, and if possible,
at the same time; provided, however, that no new assessment shall be made
for any special tax; provided, further, that whenever in the opinion of the
board of county commissioners of any county, or a majority thereof, it shall
be deemed for the best interests of said county that any land adjoining the
court house is, or shall thereafter be necessary for the enlargement of said
ourt house, or the county jail of said county, or for the purpose of beautifying
such county buildings, or for the prevention of other buildings in such close
proximity to said court house and jail that the transaction of public business
would be thereby discommoded or rendered inconvenient, then said board
of county commissioners, or a majority thereof, shall have power and authority
and they are hereby vested with such power and authority, to purchase such
land so adjoining said court house, without submitting such question to a
vote of the people, and the money required for the purpose of such additional
land hereinbefore provided for shall be raised as provided for the raising of
funds for general county purposes.
[R. C.« 1905, § 2406; R. C. 1899, § 1311;
1901, ch. 73.]
Residents, citiwns and taxpayers of county have such interest as entitles them to
;

<

maintain action to enjoin carrying out, by
of court house.

McKinnon

v.

officials,

of an unlawful contract for erection
W. 580.

Robinson. 24 N. D. 367, 139 X.

of submitting propositions. The mode of submitting questions
to the people contemplated by the last two sections shall be the following:
The whole question, including the sum desired to be raised and the amount of
the tax desired to be levied or the rate per annum and the years in which
.said tax is to be levied, shall be published for at least four weeks in the
If there are no such newspapers the publiofficial newspapers of the county.
cation shall be made by posting in at least one of the most public places in
each election precinct in the county; and in all cases the notices shall name
the time when such questions shall be voted upon and the form in which the

§ 3282.

Mode

question will be submitted; and a copy of the question submitted shall be
7S9
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Con ulies

hihT

posted at each voting place during the day of elation.
[1909, eh. 67, § 2 ^
It. C. 1905, § 2407
It. C. 1895, § 1912.]
Proposition
accompany
question
submitted.
3283.
to
tax
must
When the
§
question submitted involves the establishment of a building fund for the construction of buildings, or the borrowing or expenditure of money, such proposition must be accompanied by a proposition to levy a tax for the provision
or payment thereof, in addition to the usual taxes required to be levied and
no vote adopting the question shall be valid unless it likewise adopts the
amount of tax to be levied to meet the appropriation or liability incurred.*
[1909, ch. 67, § 3; R. C. 1905, § 2408; R. C. 1895, § 1913.]
The rate of tax levied in
§ 3284. Tax not to exceed three mills annually.
pursuance hereof shall in no case exceed three mills on the dollar on the
"When the object is to
assessed valuation of the county in any one year.
establish a building fund to aid in the erection of public buildings the rateshall be such as to raise the fund within six years: provided, that the total
sum to be so raised, including the then existing indebtedness of the county,
shall not exceed five per cent of its valuation according to the last assessment
thereof.
When the object is to borrow money to aid in the erection of public
When the
buildings the rate shall be such as to pay the debt in ten years.
object is to construct or aid in constructing any road or bridge the annual
tnx shall not exceed one mill on the dollar of the valuation, and any special
tax or taxes levied in pursuance of this article, after becoming delinquent,
shall draw the same rate of interest as ordinary taxes levied in pursuance of
law.
ch. 67, § 4: R. C. 1905, § 2409; R. C. 1899, § 1914.J
Board cannot rescind. Such commissioners upon
§ 3285. Record of vote.
being satisfied that the above requirements have been substantially complied
with and 1hat a majority of the votes east are in favor of the proposition submitted, shall cause the same to be entered at large upon the book containing
a record of their proceedings, and they shall then have power to levy and colleet the special tax in the same manner that the other county taxes are collected.
Propositions thus acted upon cannot be rescinded by the board.
[R. C. I!i05, § 2410; R. C. 1899, § 1915.]
.Money raised by the county
§ 3286. Money to be specifically applied.
commissioners in pursuance of the last five sections is specifically appropriated
and constitutes a fund distinct from all others, in the hands of the county
treasurer, until the obligations assumed are discharged.
[R. C. 1905, $ 2411
;

;

It.

C. 1899, § 1916.]

may transfer unexpended balances, when. The board of
county commissioners may at any regular meeting thereof, whenever in their
is immediate need for the erection and repairing of court
§ 3287. Board

judgment there

houses, jails or other necessary buildings within and for the county, by resolution, create a county building fund, and thereafter at their regular meeting
in July of each year, may transfer to said building fund any unexpended
balances which are or may be in the hands of the treasurer belonging to the
road and bridge fund, penalty and interest fund or emergency fund, after
current bills or authorized expenditures against said funds have been audited
and paid, or any balance in the interest on bonds fund in excess of the forthcoming installment of interest on any outstanding bonds, or any balance
remaining in any sinking fund created for the purpose of paying bonded
indebtedness, when all bonds for which said fund was created have been
In cases where there are no immediate demands for the
retired and paid.
erection and repairing of any court houses, jails or other necessary buildings
within and for the county, then the transfers herein contemplated may be made
to the countv general fund.
fit. C. 1905, § 2412; 1890, ch. 175, § 1; 1891
eh. 3. § 1 R. C. 1899, § 1917; 1903, ch. 73.]
Appeal miiHt bo taken as provided bv statute. Lyman Countv v. Board, 14 ?. D. o-H.
1 Dak' 17'.), 40 N. \Y. 5SC; Taubman v. Board. 14 S. IX
N. W. M»7: Wood v.
2»h;. s
X. U 7M.
;

i

.
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§§ 3287-3V93

Appeal from the board of county commissioners must be tried de novo In the district
court.
Goldatreet v. Newton, 2 Dak. 149, 3 N. W. 329.
Action on claim not barred by failure to appeal from action of board thereon. Spencer
v. Sully County, 4 Dak. 474, 33* N. W. \)7.

Whenever there remains
§ 3288. Special funds may be transferred, when.
in the treasury of any county an unexpended balance of any special i'uud
claims
and all
against such fund have been fully paid, and the purpose for
which it was created has been fully subserved and there remains no further
use for such balance for the purpose for which it was created, it shall be
lawful for the board to transfer such balance to auy other fund of the county
or subdivisions to which such balance belongs.
[R. C. 11)05, § 2413; 1887,
eh. 144, § 1 R. C. 1899, § 1918.]
All warrants upon the county
§ 3289. Warrants, how signed and attested.
treasury, except warrants for salaries of county officers, shall be issued upon
the order of the board of county commissioners, signed by the chairman
thereof and attested by the signature of the county auditor with the county
seal affixed, and shall designate the fund upon which they are drawn. "Warrants for salaries of county officers may be drawn by the county auditor from
[R. C. 1905, § 2414
time to time as such salaries become due and payable.
R. C. 1895, § 1919.]
County warrant sealed instrument action must be brougut within twenty years. Hef;

;

rlcman v. Pennington Co., 0 S. D. Ki2, 5:2 N. \V. ,S*>1.
After tax «ale is adjured invalid, action by board of county commissioners, permitting drawing of warrant, i» necessary prerequisite to return of money paid for void certificate.
Sherwood v. Humes County. fJ2 X. D. a 10, 134 X. W. 3S.
Residents, citizen* and taxpayers of comity have such interest us entitles tbem to main
tain action to enjoin carrying out by otlicials of an unlawful contract requiring extraordinary expenditures of public funds in erection of court house. McKinnon v. Robinson. 24 X. 1). .;('.:, 139 X. W. 5sa.

The board shall hold its sessions
§ 3290. Sessions of board to be public.
with open doors and transact all business in the most public manner, and.
the county has no court house or the court house shall be unfit or inconvenient, such sessions may be held at any other suitable place at the county
AH matters pertaining to" the affairs of the county shall be heard by
seat.
the board in session onlv, but they may continue anv business from anv regular
[R. C. 1905. § 2415; R. C. 1899, § 1920.]
session to an intermediate day.
The books required to be kept by thiR
§ 3291. Record, what constitutes.
article shall constitute the. records of the board of county commissioners.
C.
1921.]
2416;
R.
C.
1905, §
1899, §
[R.
The office of county auditor, county
§ 3292. Where records to be kept.
treasurer, clerk of court, county judge, sheriff, county superintendent of
schools, or any other county officer having in charge any public records, shall
be in the court house in said county, in rooms provided for said offices by
Any person elected to any office mentioned in
the county commissioners.
this section who refuses or neglects to keep the records of his office in the
room in the court house provided for that purpose, shall be deemed guilty
of a misdemeanor; provided, however, that in counties not having court
houses of sufficient size to accommodate all of these offices, the commissioners
may make other provision for same. [R. C. 1905. § 2417; 1903, ch. 77.]
§ 3293. Board to provide offices, court room, jail, etc. In any county where
there is no court house or jail erected by the county, or where those erected
have not sufficient capacity, it shall be the duty of the board to provide a
if

court room and jail, also offices for the following named officers: Sheriff,
treasurer, register of deeds, auditor, clerk of the district court, state's attorney,
county judge and county superintendent of schools, to be furnished by such
county in a suitable building at the lowest rent to be obtained at the county
seat, or to secure and occupy suitable rooms at a free rent within the limits
of the county seat or any of the additions thereto until such county builds
a court house. It shall also provide the courts appointed to be held therein
with attendants, fuel, lights and stationery suitable for the transaction of
791
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heir business.
If the board neglects, the court may order the sheriff to do
so, and the expense incurred by hhu in carrying such order into effect, when
certified by the court, shall be a county charge.
[R. C. 1905, § 2418; 1885,
eh. 41, 6 1 ; R. C. 1899, § 1922.]
Absence of suitable buildings and vaults at county scat no defense to action to compel
county officers to bold offices there. State v. Porter, 18 8. D. 387, 89 N. W. 1012.
Officer cannot rent an office at charge of county; remedy is by mandamus.
Cleary v.
Eddy County, 2 N. D. 397, 51 X. W. 586.
The board
§ 3294. To erect and repair buildings from current revenue.
shall have authority under the provisions of this article to provide for the
erection and repairing of court houses, jails and other necessary buildings
within and for the county, and to make contracts on behalf of the county
for the building and repairing of the same but no expenditure for the purpose
herein named greater than can be paid out of the annual revenue of the
county for the current year shall be made unless the question of such expenditure shall have first been submitted to a vote of the qualified electors of such
county and shall have been approved by a majority of the votes so cast and
the board shall determine the amount and rate of taxes to be submitted to a
vote for such purpose.
[R. C. 1905, § 2419; R. C. 1899, § 1923 ]
i

;

;

Expenditure bv countv of -{renter sum than annual revenue for the current year must
be submitted to voters. " State v. Gctehell, 3 N. D. 243, 55 X. W. 585.
Contract for collecting taxes for percentage void. Storey v. Murphv, 9 N. D. 115, 81
N.

W.

23.

County commissioners cannot declare office vacant after
upon duties. Howard v. Burns. 14 S. D. 383, 85 N. W. 920.

state's attorney

has entered

When

judge may appoint additional counsel. Idem.
Estoppel to contest illegn! claims or expenditures. 137 Am. St. Rep. 354.

§ 3295. Duty to use building fund. After a building fund has been accumulated either from the proceeds of the sale of town lots, or from any other
source, it shall be the duty of the board, within one year from the time such
fund becomes available, to proceed to the erection of the necessary county
buildings, including a jail, if such fund shall in the judgment of the board be
sufficient for that purpose.
[R. C. 1905, § 2420; R. C. 1899, § 1924.]
The board shall cause
§ 3296. Contracts let only on competitive bids.
an advertisement for bids for the erection of such building to be published
for at least thirty days prior to the opening of bids by at least four publications in some newspaper published in the county, and such other newspaper
Such advertisement shall state where the
as may seem to them advisable.
plans and specifications may be examined and the time allowed for the completion of such building, also the time when bids will be opened and passed
upon by the board, which may be at a regular or duly adjourned session
of the board, or at a meeting duly called by the auditor, as provided in section 3266 of this chapter.
Each bid must contain a certified check in a sum
equal to five per cent of the amount of the bid, made payable to the chairman of the board of county commissioners, as a guarantee that the bidder
will enter into contract should it be awarded to him, and furnish a bond as
herein provided; and the lowest responsible bid must in all cases be accepted,
and the contract for such building shall be so conditioned that not more
than seventy per cent of the contract price for the same shall be made until
the contract shall be executed and the buildings completed to the satisfaction
and acceptance of the board, their architect or authorized superintendent,
and payments to the extent of the per cent above stated may be made from
time to time during the process of construction and divided into such installments as the board may agree upon. The board must further require a bond
from the contractor in a sum equal to the contract price, conditioned, the
contractor will execute his contract and complete the building according
to the plans and specifications and to the full satisfaction of the board, and
account for all moneys paid to him and pay all bills and claims on account
of labor or materials furnished in and about the performance of said con
tract, including all demands of subcontractors, and said bond to stand as
792
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security for all such bills, claims and demands.
The sureties on such bond
shall be as required in section 4801 [6834], except, however, the board may
demand a surety bond, in which case the expense of procuring such bond shall
be paid for by the county requiring such. The provisions of this section shall
apply to all contracts for fuel, stationery and all other articles for the use
of the county, or labor to be performed therefor, when the amount to be
paid for the same during any year exceeds the sum of one hundred dollars;
provided, that in all cases advertisements for bids therefor need not be for
more than three consecutive weeks in some weekly newspaper published in
such county; and provided, also, that all contracts for the furnishing of stationery, blank books and supplies generally for all county officers shall be
let at the first regular meeting in April to run for the period of one year.
All contracts shall be made and set forth in writing and may be signed on
behalf of the board by the chairman with the county seal affixed, after such
contract has been voted upon and carried by a majority of the board.
The
board shall, by virtue of this section, be empowered to engage some competent
architect to prepare plans and specifications, details, etc., for such building,
and for which services they shall pay a compensation in a sum not to exceed
five per cent of the cost of the building.
[R. C. 1905. § 2421; 1899, ch. 59;
R. C. 1899, § 1925; 1905, ch. 72.]
This section is R. C. 1905, $ 2421. The provision that " the sureties on such bond shall
be as required in section 4801. except," etc., is an unaccountable mistake, for section 4S01
relates to an entirely different matter. The provision above quoted originated in Law>
1905, ch. 72, which is cited as one of the sources from which R. C. § 2421 was derived,
and in that act of 1905 it rend: "The sureties on such bond shall be as required in
paragraph 3. chapter 133. of the Revised fsie] Laws of 1901, except." etc. Laws 1901.
ch. 133, { 3. became R. C. 1905, § 6254, which constitutes section 6834 in the present
compilation, and is therefore here substituted for " 4801 " in the text of section 3296.
Countv treasurer, and not countv board, to designate paper to publish tax-sale notices.
Dewell v. Board, 9 S. D. 452, 66 X." W. 1079.

In absence of charter or statutory requirements municipal contracts need not be
Price v." Fargo. 24 X. D. 440, 139 X. VV. 1054.

let

under competitive bidding.

In any county con§ 3297. Unused buildings may be destroyed, when.
taining a population of less than six thousand inhabitants as shown by the
last state or federal census, it shall be lawful for the board of county com
missioners. when petitioned by one hundred or more of the voters of such
county, to sell or repair any building owned by the county and not used for
county purposes and which is unsafe to remain standing, or to cause such
building to be torn down and to do anything in the premises which a private
owner might or could do with his property. [R. C. 1905, § 2422 1893, eh. 44.
;

§

R. C. 1895, § 1926.]
§ 3298. Appeals lie from decision of board.

]

;

From all decisions of the
board upon matters properly before it an appeal may be taken to the district
in such sum and
undertaking
filing
an
upon
aggrieved,
court by any person
with such sureties as may be approved by the county auditor, conditioned
that the appellant will prosecute such appeal without delay and pay all costs
adjudged against him in the district court. Such undertaking shall be exeThe
cuted to the county and may be sued on in the name of the county.
state's attorney, upon the written demand of at least seven taxpayers of
the county, shall take an appeal from an action of the board of county commissioners to the district court, when the interests of the county are affected,
which appeal shall be taken in the name of the county, and in such case no
bond shall be required. Upon serving the notice provided for in the next
section the county auditor shall proceed the same as if an undertaking had
been filed, and his fees for making the transcript shall be paid as other claims
bv the county. [R. C. 1905, § 2423; 1883, ch. 5, § 1; R. C. 1895, § 1927.]
Action of hoard final unless appeal
71 X.

W.

is

taken.

Tillotson v. Potter County, 10 S. D. 60.

754.

Inapplicable to refusal of countv commissioners to meet to consider petition or cali
commission together. State ex re!'. Schilling v. Menzie, 17 S. D. 535, 97 X. W. 745.
7'>3
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*

Notice of appeal by state's attorney must be served on claimant. Lyman County v.
Board, 14 8. D. 341, S5 N. W. 597.
Appeal from action of county commissioners must be tried de novo. Goldstreet v. Newton. 2 D. 149, 3 N. W. 329.
No equitable relief when appeal lies from decision. Wood v. Bangs, 1 D. 172, 40 N*.

W.

.186.

Rejection of claim no bar to action in court.

W.

Spencer

v.

Sully Countv, 4 D. 474, 33 N.

97.

Appeal lies from decision of board sitting as board of equalization. Pierre Waterworks Co. v. Hughes County, 3 D. 145, :J7 N. W. 733.
Court lias no jurisdiction on appeal if it could not have heard the case originally.

Champion v. Board. 5 D. 416, 41 N. W. 739.
Owner of newspaper who failed to appeal from refusal of board to designate it as official paper, not entitled to mandamus.
Taulnnan v. Board, 14 S. D. 206, 84 N. W. 784.
Refusal of board to employ clerk for countv treasurer, tinal unless appeal is taken.
v. Potter County, 10 S. D. CO, 71 N. W. 754.
Appeal from all decisions of board of county commissioners mav be had under this
section.
Re Sorenson Drainage Ditch, 27 S. D. 342. 131 N. W. 30O.'
Certiorari lies to review result of election conducted bv county commissioners on ques
tion of licensing sale of liquors.
.State ex rel. Cook v. 1'ripp County, 29 S. D. 358, 137
N. W. 354.

'Tillotson

Such appeal must be taken within thirty days
§ 3299. Appeal, how taken.
after the decision of the board by serving a written notice of appeal upon
one of the members of the board and the county auditor shall, upon the filing
of the undertaking and the payment of his fees as hereinafter provided, make
out a complete transcript of the proceedings of such board relating to the
matter in controversy, and shall deliver the same to the clerk ot the distriet
court.
[R. C. 1905, § 2424; R. C. 1899, § 1928.]
;

Suflii'icncy of serving notice of appeal on trustee of corporation and executing undei
takiii" to corporation.
Sturdier v. (in-gory, 23 S. D. 217, 121 N. W. 388.

Such appeal shall be filed on or before
§ 3300. Appeals to be filed, when.
the first day of the next term of the district court after such appeal is taken,
and the cause shall stand for trial at such term. [R. C. 1905, § 2425 R. C. 1899.
;

§ 1929.]

All appeals thus taken shall
§ 3301. Appeals docketed and tried de novo.
be docketed as other causes pending in the distriet court and the same shall
[R. C. 1905, § 2426; R. C. 1899, § 1930.]
be heard and determined de novo.
The district court may cuter a final judg§ 3302. Power of dstrict court.
ment and cause the same to be executed, or may send the same back to the
board with an order how to proceed and require such board to comply there
[R. C. 1905, § 2427;
with bv mandamus, or by attachment for contempt.
R. C. 1899. § 1931.]
All treasurers, sheriffs, clerks, con
§ 3303. Officers to make settlement.
stables and other officers chargeable with money belonging to any county,
shall render their account to and settle with the county commissioners at the
time required by law, and pay into the county treasury any balance which
may be due the* county, taking duplicate receipts therefor, and deposit one
[R. C.
of the same with the countv auditor within five days thereafter.
§ 2428; R. C. 1899, § 1932.]
It is the duty
§ 3304. Board to ascertain amount of redemption money.
of the board at each animal meeting to examine the county treasurer's tax
sale book and stub receipts, and ascertain the .amount of redemption money
[R. C.
in the trensurv, and require such treasurer to account for the same.
1505. § 2429; 1879, ch. 49, § 10; R. C. 1899, § 1933.]
If any person
§ 3305. Penalty for failure to render or settle accounts.
thus chargeable shall neglect or refuse to render true accounts or settle as
aforesaid, the board of county commissioners shall adjust the accounts of
such delinquent according to the best information it can obtain and ascertain
the balance due the county and order suit to be brought in the name of the

1905.

county therefor; and such delinquent shall not be entitled to any commission
704
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and shall forfeit ami pay to the county a penalty of twentv per cent on ho
amount of funds due the county. [R. C. 1905, § 2430; R. C\ 181)9, § 1934.]
twenty per cent penalty may be recovered in action nguinpt county treasurer and ^» ret

tits for

money due county.

Warrants draw

Jerauld County

v.

Williams, 7 S. D. 196, 03 N. \Y. 903.

when.

All county warrants hereafter
the proper authorities shall, after having beeu presented to the
county treasurer for payment and by him indorsed 44 not paid for want of
funds," from such date draw interest at the rate of seven per cent per annum.
[R. C. 1905, § 2431 1881, eh. 139, § 1 R. C. 1899, § 1935.]
§ 3307. Official newspapers. Designation of. The board of county commissioners of each county in this state must at its first regular meeting in
January of each year designate three newspapers, qualified to make such
publication within the county, to publish the proceedings of said board as
provided by law provided, that at least one of the newspapers so designated
must be located at the county seat of such county. [1911, ch. 232.]
§ 3308. Proceedings of board to be published. Legal rates therefor. It shall
be the duty of the board to cause to be published in three newspapers published in its county, or in case there are not three newspapers published
within the county qualified to make such publication, then in as many as
there are, a full and complete report of all its official proceedings at each
regular and special meeting, such proceedings to be published as soon after
each meeting as practicable, and the board shall pay for such publication seven
cents per counted line of nonpareil type for the first insertion and four cents
per line of nonpareil type for each subsequent insertion; or five cents per
counted line of brevier type for the first insertion and three cents per line of
brevier type for each subsequent insertion. All tabulated matter which shall
consist of at least three justifications in each line shall be computed at double
the rates for straight matter.
A line shall be construed to mean thirteen
ems pica in length. Said proceedings, however, shall be published only in
such newspapers as are designated to publish such proceedings, and which
shall file or cause to be filed with the county auditor an affidavit of publication executed in proper form; provided, that not more than two newspapers
in any congressional township shall be so designated, and when there are but
two newspapers in the county and both are iu the same congressional township the commissioners shall designate but one of such papers. In case there
is no newspaper published in the county the board shall cause such proceedings to be published in such newspaper in the state as has the largest
circulation in such county, and shall also cause such report to be posted in
three public places in the county, one of which places shall be the office of
the county auditor.
[1911, ch. 232, § 1; R. C. 1905, § 2432; 1887, ch. 51, § 2;
§ 3306.

interest,

drawn by

;

;

;

R. C. 1895, § 1936.]
§ 3309. Rates and methods of computation applicable to legal notices and
publications generally. The rates of compensation and the methods of calculating the same provided for in section 2620 of the Revised Codes of 1905,
as amended by section 3308 [herein] shall be applicable to and made to apply
in all cases where publication of legal notices of any kind, proceedings of
board of county commissioners, reports and lists of the state experiment
station to inspect and analyze foods and beverages, election returns and other
publications and reports as required and allowed by law. [1911, ch. 232, § 2.]
R. C. 1905, } 2GU0, above referred to, waa amended by Laws 1909, eh. 179, which constitutes section r.540 herein.

And see the note to the latter section.
§ 3310. Auditor to furnish copy of proceedings. The county auditor shall
make out a full and complete report of the proceedings of each regular and
special meeting of the board, and transmit the same to the publishers of the
newspapers selected by such board to publish such proceedings, such report
to be made out and transmitted within one week from the time such pro.-.vdings are had.
[R. C. 1905, § 2433; R. C. 1895, § 1937.]
§ 3311. Proceedings to be published, when. It shall be the duty of the
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publisher of each newspaper selected to publish the proceedings of the board
to cause such proceedings to be published in the issue of his paper next succeeding the time of their reception. [R. C. 1905, § 2434; R. C. 1895. § 1938.
.

Article 10.— County Budget.
It shall be
§ 3312. Officers to file itemized statement with county auditor.
the duty of every officer in charge of any institution, office or undertaking
supported wholly or in part by the county, to file with the county auditor,
on or before March fifteenth of each year, on suitable blanks furnished by
him, an itemized statement of the amounts of moneys which, in the opinion
of such officer, will be required for the proper maintenance, extension or
improvement of such institution, undertaking or office for the fiscal year
next ensuing. The local officers who have charge of any poor relief which
is supported wholly, or in part, by the county, shall in like manner furnish
the county auditor with statements of the estimated amounts required from
the county for poor relief during the ensuing financial year. It shall be the
duty of the county auditor to furnish each officer or person required to make
a statement with suitable blank forms, on or before March first of each year.
[1913, eh. 62, § 1.]

§ 3313. Duty of auditor. It shall be the duty of the auditor to furnish each
county commissioner, on or before the first meeting of the board of county
commissioners in April, with a tabulated statement showing the several
amounts asked for, for each institution, office and undertaking, and a brief
explanation of the reasons therefor. Such tabulated statement shall be accompanied by a statement showing estimates of income from each and every
source. and such other data as the county auditor may deem necessary for the
full comprehension of said tabulated statement.
[1913, ch. 62, § 2.1
§ 3314. Commissioners to prepare estimates and tabulations. At the April
meeting of each year, the board of county commissioners in each county of this
state shall prepare, or cause to be prepared, a statement:
1. Showing in detail the proposed undertaking of the county and the relative importance of each such undertaking.
2. Showing detailed estimates of the cost of the proposed undertakings.
3. Showing detailed estimates of the cost of the whole operation of the
county government for the ensuing fiscal year, and the cost of each principal
detail or line of endeavor of each such operation.
Also a statement showing
1. The amounts appropriated for each such estimate for the ensuing fiscal

year.
2.

The amount of revenues applicable

to

meet expenditures and the sources

of such revenue.

The amounts necessary to be raised by taxes for each purpose and the
total amount for all purposes.
Such statement shall be published at least once in at least one newspaper
in the county during the month of May.
In order to prepare the estimates and tabulations herein provided for, the
county commissioners may require every officer or board which has charge of
any county institution, undertaking or office, to furnish any information in
3.

relation to the affairs of their respective offices, undertakings or institutions,
that the board may deem necessary, and the board may also employ such
experienced accountants as may be necessary, whose compensation shall be
fixed by the board.
[1913, ch. G2, § 3.]

Article 11.— Depositaries of County Funds.

The boai-d of county
§ 3315. Commissioners to designate depositaries.
commissioners of each county in this state at its first regular meeting aft«*r
the adoption of this code and thereafter at its first regular meeting in January of each odd nunibt'red venr. shall designate one or more nation.nl or
T'.tC
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banks in its county as county depositaries, in which all the funds of
such county shall be deposited. [R. C. 1905, § 2435; 1893, ch. 49, § 2; R. C.

state

1895. § 1939.]
§ 3316. Proposals, advertisement for.

The county auditor of each county
one or more newspapers of the county for at least two
weeks immediately prior to such meeting for sealtd proposals for the deposit
of the funds of such county, which advertisement shall state the date up
to which such proposals will be received, which date shall be the first day
of the meeting of the board at which such proposals are to be opened. Such
proposals shall state in writing what rate of interest will be paid on the
average daily balances during the month, interest to be paid monthly, on
condition that such funds, with accrued interest, shall be held subject to
draft at all times on demand.
Such proposals shall be inclosed in sealed
envelopes addressed to the county auditor and marked " proposals for deposit
of county funds," and shall be by the county auditor filed in his office. ,[R. C.
shall advertise in

1905. § 2436; 1893, ch. 49, § 3; R. C. 1895, § 1940.]
§ 3317. Proposals, acceptance of bonds. Such proposals shall be presented
board at such meetings, and then, but not until then, shall be opened
by the county auditor in the presence of the board, and the board shall thereupon proceed to accept the proposal of the bank or banks offering the highest
rate of interest not inconsistent herewith, subject to the filing of a satisfactory
bond as hereinafter provided, the amount of which bond shall then and there
be fixed by the board. Before any bank shall be designated as such depositary
it shall submit to the board for its approval a bond payable to the county,
conditioned for the safe keeping and repayment of any and all funds deposited
in such bank, which bond shall be signed by not less than five freeholders of
the county as sureties; such bond to be in the sum required by the board,
but in no case less than double the probable amount of funds to be deposited
in such bank.
If at any time the amount of funds on deposit in any such
depositaries shall exceed one-half of the amount named in such bond, it shall
to the

be the duty of the board at its next regular meeting thereafter to require
from such depositary an additional bond in a sum not less than twice the
amount of such excess. Such bond shall be approved by the board, and the
approval thereof endorsed thereon by the chairman of the board and by him
deposited with the county auditor; and any bank whose bond shall have been
so approved shall thereupon be designated by the board as a county depositary and shall continue as such until the board of county commissioners shall
re-advertise for bids and shall have designated new depositaries. If the board
fails or refuses to approve any such bond, the same may be presented to the
judge of the district court, upon three days' notice to the county auditor,
who shall proceed to hear and determine the sufficiency of such bond and may
approve or disapprove the same as the facts warrant. If he approves such
bond said bank shall be declared a public depositary as aforesaid. The
sureties on such bond shall be required to justify as required by law in
arrest and bail proceedings; provided, however, that in lieu of such personal
bond, the board of county commissioners may require such bank or banks
to file a surety company bond for a sum equal to the amount of funds such
bank may receive according to this article. If at any time the amount of funds
on deposit in any such depositaries shall exceed the amount named in such
surety bond, it shall be the duty of the board at its next regular meeting thereafter to require from such depositaries an additional surety bond in the sum
of not less than the amount of such excess. Such surety company bonds shall
be approved as provided by law. [1911, ch. 116; R. C. 1905, § 2437; 1893,
ch. 49, § 4; R. C. 1895, § 1941; 1901, ch. 65.]
As

to liability of sureties on bond.

D. 238, 91 N.

W.

Cass Couutv

v.

American Kxch. Stat* Bank,

11 N.

59.

Liability of Buret if? on bond of bank a* uVjmsitory of public funds as affected by acquiescence or connivance of public officials in mi*ii»e"of the funds. 26 L.R.A.( N.S.)* 864.
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When two or more
§ 3318. Equal bidders. Depositary, how determined.
banks in the same county proposing to beeome depositaries, offer the same rate
of interest, it shall be the duty of the board to select impartially as many of
such banks as depositaries as offer ample security for such deposit. Tn estimating the value of the security offered by any proposed depositary the capital,
surplus and general credit of the bank shall be taken into consideration,
as welt as the bonds proposed to be given.
[It. C. 1905. § 2438; 1893, ch. 49.
§ 5; R. C. 1899, § 1942; 1901, ch. 68.]
Duty of county commissioners. Whenever there
§ 3319. Sinking fund.
shall be accumulated in the sinking fund, or any other revenue county funds
established by law, in any of the comities of this state an amount of money
exceeding one thousand dollars, and for which there is no immediate use. the
board of county commissioners of such county are authorized, empowered
and shall direct a time deposit of such funds for a period of one year, as
they may deem expedient, either in one or more of the county depositaries as
created by law, or such state or national bank as said board of county commissioners may designate; provided, that the rate of interest offered by banks
making bids for sinking funds shall not be less than three per cent per annum
provided, further, that whenever funds accumulated in any sinking or special
assessment fund, created for the purpose of redeeming bonds and paying
interest thereon, or for carrying on some work of public improvement, are so
deposited, the interest received from such time deposit shall belong to and
become a part of the sinking or special assessment fund thereunto entitled.
[1911. eh. 110; 1909, ch. 70; 1907, ch. 92: R. C. 1905. § 2439; 1903, ch. 75, § 1.]
The depositaries for such time
§ 3320. Depositaries, how designated.
deposits of the said county funds may be designated at any regular meeting
of the board of county commissioners of such county, upon the advertisement
and proposals as provided by law for designating the depositaries of the
general county funds, and the bank or banks designated as the depositary
or depositaries of such time deposits of such county funds shall be required
to furnish a bond in the same amount, manner and form as prescribed by law
for the several county depositaries.
[R. C. 1905, § 2440; 1903, ch. 75, § 2.1
Duty of treasurer. In case two or
§ 3321. Two or more depositaries.
more banks are designated as depositaries the county treasurer shall, as far
as practicable, keep in each of the several depositaries equal balances at all
times; provided, that in counties where two or more banks are designated
as depositaries, the amount deposited in any bank shall not exceed the capital
of such bank; provided, further, that in counties where the county deposits
exceed the capital of the banks in the county, then the county commissioners
shall deposit the funds of the county, in the banks of the county, upon their
giving a bond according to law. [R. C. 1905, § 2441 1899, ch. 63 R. C. 1899.
;

§

;

1943.]

§ 3322. Duty of board in designating depositaries. Further to secure the
safety of the county funds deposited under the provisions of this article, the
board of county commissioners shall satisfy itself of the responsibility of the
several banks proposing to act as depositaries, and no bank offering more than
three or less than two per cent per annum on deposits subject to check shall
be designated as a depositary under the provisions of this article. [R. C. 1905,
R.*C. 1899, § 1944; 1905, ch. 74.]
§ 2442; 1S93, ch. 49, § 7
All funds of the county, shall be
§ 3323. Treasurer to deposit funds.
deposited in the name of the county by the county treasurer as soon as received
been designated as county depositbanks
shall
have
as
bv him in such bank or
aries.
[R. C. 1905, § 2443; 1893, ch. 49, § 1; R. C. 1899, § 1945.]
§ 3324. Penalty for violation. If any county treasurer shall deposit any
of the funds of his county or loan the same in any manner except in accordance with the provisions of this article he shall be liable to a penalty of 6ve
hundred dollars for each deposit or loan so made. [R. C. 1905, § 2444; 1893,
eh. 49, § 9; R. C. 1899, § 1946.]
;
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§ 3325. Monthly statement by depositary. Each depositary shall furnish
to the county auditor on the first day of each month an itemized statement
of the county's account with such depositary, duly verified hy the affidavit
of the cashier of such hank, which statement shall be filed and carefully preserved in the office of the county auditor. All sums of interest accruing on
the funds deposited as aforesaid shall be credited to such deposit account on
the first day of each month for the preceding month and a statement of such
interest shall be rendered by such depositary to the county auditor on tiifirst day of each month and the auditor shall charge the treasurer with the
amount thereof and credit the same to the general fund of the countv. [R. C.
1905, § 2445; 1893, ch. 49, § 8; R. 0. 1899, § 1947.]
§ 3326. Checks, how signed. All checks drawn upon the county depositaries shall be signed by the county treasurer in the name of the county by
himself as treasurer. [R. C. 1905, § 2446 1893, ch. 49, § 10 R. C. 1S99, § 1948.]
§ 3327. Depositaries where only one bank or no bank is located. It is the
duty of the officers mentioned in this article to comply with the provisions
hereof; provided, that, in counties where only one bank is located, the board
of county commissioners shall designate such bank or other banks within this
state a depositary without advertising for bids, if such bank agrees to pay
interest at the rate of at least two per cent per annum, and complies with the
provisions of the foregoing section. In counties where there is no bank, or
where no bank offers to comply with the requirements of this article, the
board must designate some bank or banks outside of such county and within
this state as such depositaries, but such bank or banks must furnish bonds
in the same manner as other depositaries.
(R. C. 1905, $ 2447; 1897, ch. 61
R. C. 1899, § 1949; 1905. ch. 74.1
§ 3328. Treasurer exempt from liability, when. When the funds of any
county are deposited by the county treasurer as provided herein, such treasurer and his sureties shall be exempt from all liability thereon by reason of
loss of any such funds from the failure, bankruptcy or any other act of any
such bank to the extent only of such funds in the hands of such bank or banks
[R. C. 1905, § 2448; 1893, ch. 49.
at the time of such failure or bankruptcy.
§12;R. C. 1899, § 1950.]
Constitutionality of statutn releasing public officer or hiB surety from liability for lo*s
:

;

:

of public fund.

41 L.K.A.(X.S.) 97.

§ 3329. Violation of this article a misdemeanor. Any officer violating any
of the provisions of this article shall be deemed guilty of a misdemeanor. [R. ('.
1905, § 2449 1893, ch. 49, § 13 R. C. 1895, § 1951.]
;

;

Article

12.

— Registek

of Deeds.

Record of instruments. The register of deeds shall keep a full
and true record in proper books kept for that purpose of all deeds, mortgages,
bills of sale, chattel mortgages and all other instruments authorized by law
to be admitted to record, filed with him for that purpose, if the person
so filing them for record shall first pay him the fees provided by law
When an instrument is filed with him
for filing or recording the same.
for record he shall indorse thereon the date and hour and minute of the day
of such filing and when recorded, also the pages and designating the letter
or number of the book or records in which the record thereof is made and
in a note at the foot of the record of each instalment recorded by him he
shall write the date, the hour and minute of the day when it was filed with
him and the page on which it is recorded. [R. C. 1905, § 2450; R. C. 1895,
§ 3330.

;

§ 1952.]

I>t?d filed for rcoord without demand of fees
S. D. 276, 73 N. W. 97, 65 Am. St. Rep. 715.

mutt be recorded.

Dutv to iword certain documents on payment of
339, CO X. \V. 1050, 2* L.R.A.

fees.

Erskine

Parriah
v.

v.

Mahany, 10

Steele Co., 4 N. D.

f»»5.
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Registry fee book kept by one who was not register of deeds at time deed was returned
inadmissible to show to" whom deed was returned. Davis
D. 474, 124
Davis, 24

&

is

W. 715.
Liability of registrar of deeds for neglect, delay or mistake in registering or indexing
23 L.R.A.(N.S.) 127.
title to real prope rty.
Liability to private individuals of registers of deeds, county clerks, clerks of court, prothonotaries, etc. OS Am. St. Rep. 85.
N.

instrument affecting

§ 3331. Seal of register of deeds. He shall provide himself with a seal
and make an impression of the same upon each instrument to which he attaches his official signature. Such seal shall hear the following inscription:
" Register of deeds of
County." [E. C. 1905, § 2451;
1883, ch. 95, § 1; R. C. 1895, § 1953.]
§ 3332. Numerical index required. He shall prepare from the records of
his office and thereafter keep a numerical index of the deeds, mortgages and
other instruments of record in his office affecting or relating to the title to
real property.
[R. C. 1905, § 2452; R. C. 1899, § 1954.]
Purchaser of real property is charged with notice of what he would find on examining
numerical index in register's office
W. 700, IS A. & E. Ann. Cas. 11.

Fullerton

Lumber

Co. v. Tinker, 22 S. D. 427, 118 N.

§ 3333. Separate indexes to be kept. There shall be prepared and kept
one index of the deeds and contracts and other instruments, not liens merely,
and another index of mortgages and other liens, which indexes shall be substantially or as near as may be in the following forms:

FORM OF NUMERICAL INDEX TO CITY AND TOWN PROPERTY
IH.OCK
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1
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3
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FORM OF SECTIONAL 8Y8TEM OF NUMERICAL INDEX TO RttAL ESTATE.
TOWNSniP NO
RANGE NO
SECTION NO
1

i

.

No. o(

Quarter Sec

*>ctioii.

Part Qr.

\

tril

c

I

N.

1

1

CI

>
1

1

c

St.;.

-

i

?

t-

&

1

2

C3

r-

Cm

i_

>
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F.

j

j

N.

X. W.

cjuurU-r

E

1

S.

W.

quarter
j
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S. F.

i
:

....

X.

L

X,

W
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1

N

W
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S.
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i
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J
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S.
- •

.--

W.

fjUitrter

•»
1-:.

1

1

1
1
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.
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1

i

1
i

1
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(
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H
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<

j
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i
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i
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[R. C. 1905. § 2453; K. C. 1899, § 1955.]
§ 3334. Grantor and grantee indexes required, lie shall prepare from the
records of his office and keep grantor and grantee indexes of the deeds, mortgages and other instruments of record ill his office, affecting or relating to
the title of real property, in addition to the numerical indexes above provided
for.
[R. C. 1905, § 2454; 1887, ch. 134, § 1 K. C. 1899, § 1956.]
§ 3335. Separate indexes of deeds and liens. He shall prepare and keep
one index ol" the deeds and contracts and other instruments not liens merely,
and another index of the mortgages and other instruments which are liens,
which indexes shall show the name of the grantor and grantee, dates of
instruments, dates of tiling and description of propertv affected. [R. C. 1905,
§ 2455; 1887, ch. 134, § 2;.R. C. 1899, § 1957.]
§ 3336. Document number. Priority of filing. It shall be the duty of each
register of deeds in this state when any deed, patent, mortgage, receiver's
receipt, contract, notice of lis pendens, copy of decree or other instrument
affecting the title to, or creating a lien upon any real estate within his county,
is filed in his office, immediately to write or stamp thereon a document
number, which numbers shall be consecutive in the order of filing commencing
with number one in each county, and following in the order of filing of the
various documents; and priority of number shall be prima facie evidence of
priority of filing; provided, that when such register of deeds shall receive
by mail or other like inclosure more than one instrument at a time he shall
affix such numbers in the consecutive order in which such instruments actually
•ome to his hand on opening such inclosure save that when more than one
instrument is received from the same source at the same time he may follow
Mich directions, if any, as the sender may give in such numbering. [R. C.
1905. § 2456; H. C. 1895, § 1958.]
§ 3337. Reception book to be kept. There shall be provided by the county
commissioners of each county in the state in the same manner that other record
books are provided a book for use in the office of the register of deeds to be
known as the reception book, in which shall be entered, immediately after
:

51
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numbering, all documents and papers enumerated in the last section and such
book shall be ruled in parallel columns showing, in the first column at the
left hand side of the page, the document number; in the second column, the
date of filing; in the third column, the grantor; in the fourth column, the
grantee; in the fifth column, the character of the instrument; in the sixth,
the book and page where recorded; in the seventh, to whom delivered; and in
the last column at the right, a brief description of the property, if any.
described therein, and such books shall be a part of the public records of the
office and open to public inspection during 'office hours.
[R. C. 1905, § 2457
R. C. 1895,

§

1959.

register of deeds. When such instruments are numbered
the reception book and indexed, they shall be recorded or filed
it shall be the duty of the register of deeds to
write or stamp, or cause to have written or stamped at the beginning of th'>
record thereof, if recorded, the words " document number " and add thereto
the number stamped or written on such document and to add, immediately
after the record of such instrument, -a certificate setting forth that the sam«
was filed in his office, giving the date and hour as now provided by law, which
certificate he shall authenticate with his official signature, but to which h<
need not affix his official seal. [It. C. 1905, § 2458; It. C. 1895, § I960.]
The affixing of
§ 3339. Record, when complete. Penalty for alteration.
the signature of the register of deeds to such record shall be deemed to have
completed the record thereof, and any person who shall thereafter willfully
erase, add to, interline, mutilate, conceal, destroy or in any manner change
such record shall be deemed guilty of a violation of section 93G3 of the penal
code of this state and on conviction thereof be punished as therein provided.
[R. C. 1905, § 2459; R. C. 1895, § 1961.]
§ 3340. Chattel mortgages excluded. The last four sections shall not be
construed to extend to or cover the filing and indexing of chattel mortgages as now provided by law. [R. C. 1905, § 2460; R. C. 1895, § 1962.]
§ 3338.

Duty of

and entered
as

in

now provided by law and

Article

13.

— County

Treasurer.

be the duty of the county treasurer to receive
all moneys belonging to the county from whatever source they may be derived
and other moneys which by law are directed to be paid to him, and all moneys
received by him for the use of the county shall be paid out by him only on the
warrant of the board of county commissioners drawn according to law,
except as otherwise specially provided, and all other moneys shall be paid
over by him as provided by law. [R. C. 1905, § 2461; R. C. 1895, § 1963.]
He shall be the collector of
§ 3342. Method and publicity of accounts.
taxes and shall be charged with the amount of all tax lists in his hands for
collection, and credited with the amounts collected thereon, and the delinquent list, and shall keep a fair and accurate current account of the moneys
by him received, showing the amount thereof, the time when, from whom and
on what account received also of all disbursements by him made showing
the time when, to whom, on what account and the amount paid and he shall
so arrange his books that the amounts received and paid on account of each
separate and distinct fund or appropriation shall be exhibited in separate and
distinct columns and accounts, and he shall at all times exhibit such accounts,
when desired, to the state, county or school officers entitled to examine the
same, and shall at any time pay over the balance in his hands to the proper
officer, upon receiving proper vouchers.
[R. C. 1905, § 2462; R. C. 1895.
§ 3341. Duties of.

It shall

;

;

§

1964.]
Stub from stub book in which notices of payment of license required to be given to
party paving were detached was inadminaible to* show period for which license money was
paid.
State t. Flagstad, 25 S. D. 337. 126 N. W. 585.
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The books, accounts aud
§ 3343. Board examines and settles accounts.
vouchers of the county treasurer and all moneys, warrants or orders remaining in the treasury shall at all times be subject to the inspection and examination of the board of county commissioners and at the regular meetings .of
the board in January and July of each year and at such other times as it
may direct, he shall settle with the board his accounts as treasurer, and for
that purpose shall exhibit to it all his books, accounts and moneys and all
vouchers relating to the same to be audited and allowed, which vouchers shall
be retained by the board as evidence of such settlement and if found correct
the account shall be so certified if not, he shall be liable on his bond. [R. C.
1905, § 2463; R. C. 1895, § 1965.
§ 3344. To insure county property. "When directed by the board, he shall
cause to be insured at the expense of the county any or all of the public buildings of the county and other property belonging to the same, in the name of
the county or otherwise as the board may direct and in case of the destruction
or damage to the buildings or the property so insured, such treasurer shall
demand and receive the moneys due on account of such insurance and pay the
same into the county treasury, and such moneys shall be applied to the fund
for rebuilding or restoring such buildings or property.
[R. C. 1905, § 2464;
R. C. 1895, § 1966.]
3345.
To
certify
abstracts.
be
his
Fees.
It
shall
duty to attach his
§
certificate to each abstract of title to real estate of his county that may be presented to him for that purpose, which certificate shall show the amount of
taxes due and unpaid against, or tax title affecting the land described in
such abstract, as the same appears from the records in his office; and as
compensation therefor he shall reeeive the sum of twenty-five cents for each
abstract so certified, and for each failure or refusal to comply with the provisions of this article, he shall be liable to a fine of not exceeding one hundred
dollars.
[R. C. 1905, § 2465; 1887, eh. 1, § 1 R. C. 1899, § 1967.]
§ 3346. Report to township clerks, when. The county treasurer of each
county shall, between the fifth and twentieth days of February of each year,
notify by mail the township clerk of each organized township in his county
of the amount of money on hand in the county treasury belonging to the township on the fifth of February, the amount belonging to each fund being stated
separately. He shall also between the fifteenth day of November and the
first day of December of each year, mail a like notice to each township clerk
stating the amount of money in the count}' treasury belonging to the township on the fifteenth dav of November, the amount in each fund being stated
separately.
[R. C. 1905, § 2466; 1895, eh. 47, § 1 R. C. 1699, § 1968.]
§ 3347. Statement of amount paid. Whenever the county treasurer pays
or remits any township funds to a township treasurer he shall on the same
day mail to the township clerk of such township a statement of the amount
so paid or remitted, stating the amount belonging to each fund separately.
|R. C. 1905, § 2467; 1S95, ch. 47, § 2; R. C. 1899. § 1969.]
§ 3348. Township clerk to keep record. The township clerk shall make
a record of the statements thus received from the county treasurer, and shall
keep an account of the township funds in the same manner as is required of
the township treasurer; and at the annual township meeting in March of each
year the books of each officer shall be examined, compared and balanced.
[R. C. 1905, § 2468: 1895. ch. 47, § 3; R. C. 1899, § 1970.]
§ 3349. Treasurer to keep warrant book, form of. Each county treasurer
is required to keep a book called a " warrant book," in which he shall enter
every county, road or other warrant or order paid by him, or received in
payment of road or poll taxes, specifying the date at which the same was
received and cancelled, from whom received, the payee or person in whose
favor it was drawn, its number and date, the amount for which it was originally drawn, the total amount of indorsements or payments made thereon, the
;

;

;

;

;
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principal sum for which it was received, the interest allowed and the total
amount for which it was received and the treasurer shall keep his accounts
of road warrants, receipts and orders by him received for and on account of
taxes, separate and distinct from the warrants paid by him in cash, and in
another and separate place he shall enter an account of all indorsements
made on road warrants or orders in part payment thereof. Such warrant
book shall be in the following form, to wit
;

:

TREASURER'S WARRANT BOOK
From What

Dot*.

Reccivod.

Payee of
Warrant.

Number

of

COUNTY. N D
Date

of

—Amount—

Indorse-

Warruit,

Warrant.

ment.

Receipt*.

Interest.

•

[R. C. 1905, § 2460; R. C. 1899, § 1292.]
All warrants upon the state treas§ 3350. Warrants, order of payment.
urer, the treasurer of any county, or any municipal corporation therein, shall

be paid in the order of their presentation therefor.
[R. C. 1905, § 2170;
R, C. 1899, § 1293.]
A? to dutv of citv treasurer to rector and pav warrants. Red River Vnllev Nat.
Hank v. Fargo. 14 X. D. SB. lOIJ X. \V. 300.
l'aying out. of taxes collected alter issuance of warrant, will not prevent recovery.
v. City of Huron,
S. 1). .'iiG, Gi> X. VV. 59S.
Treasurer who fails to pav a warrant in the order of its registration is civilly liable
his, oftiein! bond.
State v. Campbell, 7 S. J). 5fiS, 04 X. YV. 1125.

Shannon
upon

§ 3351.

Warrant

register,

by whom

kept.

Form

of.

The

state treasurer

and the tlx assuror of every organized county, and every incorporated city or
town therein, shall provide himself with and keep a warrant register, which
register shall show in a column arranged for that purpose, the number and
registered number, date and amount of each warrant presented, the particular fund upon which the same is drawn, the date of presentation, the
name and address of the person in whose name the same is registered, and
subsequent assignees, if furnished therewith, the date of payment when made,
the amount of interest and the total amount paid thereon, with the date when
notice to the person in whose name such warrant is registered, is mailed as
hereinafter provided.

[R, C. 1905, § 2471; R. C. 1899, § 1294.]
Limitation will not run on town warrant* until funds are provided or time to provide
has elapsed. Hraimon v. White Lake Tu p., 17 S. 1). S3, 95 X. W. 284.

§ 3352. Registration of warrants. Paid in order of registration. It shall
be the duty of every such treasurer to enter such warrant in his warrant
register for payment in the order of presentation for registration, and upon
every warrant so registered he shall indorse " registered for payment," with
the date of such registration, and shall sign such indorsement; provided,
that nothing in this chapter shall be construed to require the holder of any
warrant to register the same, unless on presentation of the same to the
treasurer for payment it shall be indorsed by him. " not paid for want of
funds," and when so indorsed and registered it shall draw interest at seven
per cent per annum from the date of such indorsement, but not otherwise.
When the treasurer shall have received money belonging to any particular
fund sufficient to pay the warrant against such fund, which by his warrant
register appears to be next due and payable, such treasurer shall by mail immediately notify the person in whose name the same is registered, or his as304
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signee, if notified of the assignment, and interest upon such warrant shall
immediately cease. [R. C. 1905, § 2472 1881, ch. 140, § 1 R. C. 1899, § 1295.1
Failure of treasurer to register warrant in the order of its presentation will not defeat
recovery thereon.
Freeman v. City of Huron, 10 8. D. 368, 73 N. W. 260.
Suit cannot be maintained on a* township registered warrant until there are funds in
treasurer's hands to pav.
Stntute of limitations ilocs not begin to run until such timr.
Brannon v. White Lake'Twp., 17 S. D. 83, 9;> X. \V. 2S4.
;

;

§ 3353. Cash book and register to be footed and closed annually. Penalty.
Every such treasurer shall daily, as moneys are received, foot the several
columns of his cash book and of his register, and carry the amounts forward,
and at the close of each year, in case the amount of money received by such
treasurer is insufficient to pay the warrants so registered, he shall close the
account for that year, in such register, and shall carry forward the excess.
Any such treasurer who shall fail regularly to enter upon his cash book the
amounts so received, or who shall fail to keep his cash book footed from day
to day, as required by this chapter, for the space of three days, shall forlVit.
for each offense, the sum of one hundred dollars, to be recovered in a civil
action on his official bond, by any person holding a warrant drawn on such
treasurer. The cash book and register of every such treasurer shall at all
times be open to the inspection of any person in whose name any warrant,
is registered and unpaid.
[R. C. 1905, § 2473; R. C. 1899. § 1296.]

Any such
Liability of treasurer.
§ 3364. Failure to register warrants.
treasurer who shall fail to. register any warrant in the order of its presentation therefor, or shall fail to pay the same in the order of its registration
shall be liable on his official bond to each and every person, the payment of
whose warrant is therebv postponed, in the sum of three hundred dollars to
be recovered in a civil action. [R. C. 1905, § 2474; R. C. 1899, § 1297.]
In the case of dereliction of
§ 3355. Dereliction of duty, penalty for.
duty on the part of any officer or person, required by law to perform any
duty under the provisions of this chapter, in any county, such person shall
thereby forfeit all pay and allowance that would otherwise be due him, and
the county commissioners in such county, on receiving satisfactory evidence
of such dereliction or failure to perform, as required by law, any duty enjoined bv this chapter, shall refuse to pay such person or persons any sum
whatever for such services. [R. C. 1905, § 2475; R. C. 1899, § 1299.]
§ 3356. Redemption of warrants. Duty of treasurer. Warrants marked
"redeemed," when. When the county treasurer shall redeem any county
warrants, or shall receive any road warrants in payment of taxes, on which
any interest is due, he shall note on such warrants or orders the amount of
interest paid by him thereon, and shall enter in his accounts the amount of
such interest distinct from the principal. When the county treasurer of any
county shall pay any warrants drawn on him by the board of county commissioners, or when he shall take or receive any warrant, or receipt in payment for any tax, he shall write on the face of each warrant, order or receipt,
" redeemed," and the date of redemption, and shall sign his name thereto.
[R. C. 1905, § 2476: R. C. 1899, § 1300.]
When any person desiring to
§ 3357. Indorsements of road warrants.
pay any taxes due and unpaid, shall present a warrant on the road fund of
his road district, in payment for such taxes as it may be applied to, which
shall exceed the amount that the treasurer is authorized to receive in such
warrants in payment for such taxes, the treasurer shall indorse on the back
of such warrant in part payment, the amount he is authorized by law to
receive, and date the same; said treasurer shall take two receipts from the
holder thereof for the amount so indorsed and paid, showing the date of the
indorsement, a full description of such warrant, including the date thereof,
to whom issued, the amount for which it was given, and all the indorsements,
including registration, if registered one of which receipts he shall, on the
:
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with the county auditor, and the other he shall retain as
his voucher.
[R. C. 1905, § 2477 R. C. 1899, § 1301.]
How made.
§ 3358. Partial payment of taxes and special assessments.
When any person shall desire to pay only a portion of the taxes or special
assessments charged on any real property, such person shall pay a like proportion of the several taxes and special assessments charged thereon, and
no person will be permitted to pay one of said taxes or special assessments
without paying the others, except taxes and special assessments the collection of which shall have been enjoined by law.
[1913, ch. 278; R. 0. 1905,
§ 2478; R. C. 1S99, § 1302.]
Owner of tax sale certificates may pay subsequent delinquent general taxes, without
file

;

pnvinj; subsequent, ppceial assessments,

and receipts for such taxes constitute additional
State ex rel. Moore v. Furstenau, 20 X. D. 542, 129 X. W. 81.
3359.
County
auditor
to sue treasurer, when.
If any county treasurer
§
shall fail to make return, fail to make settlement, or fail to pay over all
money with which he may stand charged, at the time and in the maimer
prescribed by law, it shall be the duty of the county auditor on receiving
instructions for that purpose from the state auditor, or from the board of
county commissioners of his county, to cause suit to be instituted against such
treasurer and his sureties, or any of them. [R. C. 1905, § 2479; R. C. 1899,
§ 1303.)
Commissioners may remove,
§ 3360. Suit against delinquent treasurer.
when. Whenever suit shall have been commenced against any delinquent
county treasurer, as aforesaid, the board of county commissioners of such
county may, at their discretion, remove such treasurer from office and appoint
some suitable person to fill the vacancy therebv created, as provided bv law.
[K. O. 1905, § 2480; R. C. 1899, § 1304.]
The board of county
§ 3361. Additional bond may be required, when.
commissioners of any county may require the treasurer to give an additional
bond, whenever in the opinion of a majority of said commissioners the
existing security shall have become insufficient; and the commissioners are
also authorized and empowered to demand and receive from said county
treasurer an additional bond, as required by law, with good and sufficient
freehold security, in such sum as said commissioners or a majority of them
may direct, whenever in thejr opinion, more money shall have passed or is
about to pass into the hands of said treasurer than is or would be recovered
by the penalty in the previous bond but the giving of such additional bond
or bonds, as provided in this section, shall not invalidate any previous bond
or bonds, nor discharge the sureties from any liability thereon. If any county
treasurer shall fail or refuse to give such additional bond, for and during the
time of ten days from and after the day on which said commissioners shall
have required said treasurer so to do, his office shall be considered vacant
and another treasurer shall be appointed, agreeably to the provisions of law.
[R. C. 1905. § 2481 R, C. 1899, § 1305.]
§ 3362. Treasurer not to speculate in county warrants. Penalty for. No
county treasurer shall either directly or indirectly contract for or purchase
any warrant or warrants, or other evidence of indebtedness issued by the
county of which he is treasurer, at any discount whatever upon the sum due
if
oil such warrant or warrants, or other evidence of indebtedness; and
any county treasurer shall so contract for or purchase any warrant or
allowed,
in
warrants, or other evidence of indebtedness, he shall not be
settlement, the amount of said warrant or warrants, or other evidence of
indebtedness, or any part thereof, and shall also forfeit the whole amount due
on such warrant or evidence of indebtedness, to be recovered by civil action at
[R. C. 1905,
the suit of the state of North Dakota, for the use of the county.
§ 2482: R. C. 1899, § 1306.]
The
interest
paid,
when.
with
countyTreasurer
not
credited
3363.
§
treasurer, on his settlement with the county commissioners, shall not bo
lien.

;

;
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any sum for interest paid on any warrant or order, unkss he
time of receiving the same, have noted thereon the amount of
due thereon. [R. C. 1905, § 12483: R, C. 1899, § 1307.]
§ 3364, Loaning county funds, penalty for. If any county treasurer shall
ioan any money belonging to his county, with or without interest, or shall
use the same for his own purposes, he shall forfeit and pay for every such
offense a sum not exceeding live hundred dollars nor less than one hundred
dollars to he recovered in an action at law, at the suit of the state of North
•redited with

shall, at the

interest

-

Dakota, for the use of the county. [R. C. 1905, § 2484; R. C. 1899, § 1308.]
§ 3365. Auditor and treasurer jointly to make annual statement. PublicaThe county auditor and county treasurer conjointly shall make out
annually a detailed exhibit, showing the receipts and disbursements of the
county for the fiscal year; also the assets and liabilities at the time of making
out the same.
Said exhibits shall show the amount of all orders on the
treasury issued during the year next preceding, to whom allowed, ami on
what account; also the liabilities of the county stated in detail, and the
assets of every kind, as nearly as may be; showing also the amount of funds
the treasury at the time of making said exhibit, on what account paid in
and in the kind of funds. Said exhibit shall be made out annually up to
and including the thirty-first day of December, and filed with the county
mditor, and a copy posted upon the same day in the office of the treasurer.
Provided, that such auditor and treasurer shall not receive their December
•-alary until such report has been made, filed and posted.
[1913. ch. 112;
It. C. 1905, § 2485; R. C. 1899, § 1309.]
tion.

m

AliTlCLK 14

— C01 NTY

AUDITOH.

§ 33G6. Olerk of board of county commissioners. The county audi lor shall
•>y virtue of his office be clerk of the board of county commissioners of
his county and he shall keep an accurate record of its official proceedings and
art fully preserve all the documents, books, records, maps and other papers
required to be deposited or kept in his office, and prepare a financial statement
<>f t he county annually, unless otherwise ordered by the board, and carefully
[R. C. 1905, § 2486;
-Jo and perform all other acts and duties required by law.
18*7, eh. 10, § 4: R. C. 1899, § 1971.]
•

State
i* s
to compel suporvinors to enter their findings on their record*.
v. Boyden, 18 S. 1). :^s. 100 N. W. HYi.
of ce rtiorari should be diroUd to hoard of coiuitv commissioners and not to the
StaU- <x rd. Lindsay v. li.»\.Un. is S. D. 370. 100 N. \V. 7«1.
i tor.

.Man<Jamii>

ox

I

Andrews

re!.

Writ

am

I

§ 3367. To keep account current with treasurer. He shall keep an accurate
u-count current with the treasurer of his county, and when any person shall
deposit with him any receipt given hy the treasurer for money paid into the
treasury, he shall file such receipt in his office and charge the treasurer with
the amount thereof. [R. C. 1905, § 2487; 1887, ch. 10, § 5; R. C. 1899,
1972.]

.

On going out of
to successor.
in office all the moneys, books,
in his hands
property
other
and
vouchers
cords, documents, maps, papers,
belonging to the county, and in case of his death his personal representatives
§ 3368.

..nice

lie

To

deliver

shall deliver

moneys and records
up to his successor

•

-hall in like

manner deliver the same

to his successor as aforesaid.
§ 1973.]

[R. C.

1905, § 248S; 1887, ch. 10, § 6; R. C. 1899,

He shall draw warrants on the
§ 3369. To draw all county warrants.
-ounty treasurer in favor of all persons entitled thereto in payment of all
•laims and demands chargeable against the county which have been legally
t-xamined, allowed and ordered paid by the board of county commissioners:
amounts are
,-ilso, for all debts and demands against the county when the
tixed by law, and which are not directed to be audited by some other person
or tribunal. All warrants must distinctly specify the liability for which they
•
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are drawn and when it accrued. [R. C. 1905, § 2489; 1887, ch. 10, § 7; R. <\
1895, § 1974.]
Warrants nonnegoliable instruments, and the rule relating to innocent purc-hawr*
not apply. Fir^kine v. Steele County, 4 N. D. 330, 00 N. W. 10".0.
The lawmnking powers of the state did not grant to county commissioners unrestricted
authority as to countv funds. Auditor must draw warrant*; chairman county commissioner* Jign<* them.
State v. Ryan, 9 N. D. 419. S3 N. \V.
Is-miuiice of warrants a ministerial act controlled bv mamlamu?.
State ex rel. Wiles v.
hs X. W. T'J'.).
Albright, 11 X. I).
dot-3

All warrants
§ 3370. Warrants consecutively numbered and registered.
issued by the county auditor during each year, commencing with the first
in January, must be numbered consecutively and the number, date
and amount of each and the name of the person to whom payable and the
purpose for which drawn, must be stated therein and they must at the time
they are issued be registered by him in a book kept for that purpose. [R. C.

Monday

1905, § 2490; 1887, ch. 10, § 7; R. C. 1895, § 1975.]
§ 3371. Reception book provided. There shall be provided by the board
of county commissioners of each county in the state, in the same manner that
other record books are provided, a book for use in the office of the county
auditor to be known as the " reception book," in which shall be entered,
immediately after numbering, all documents, bonds and other papers required
by law to be deposited in the office of the county auditor. Such book shall
be ruled in parallel columns, showing in the first column at the left hand si.lt
of the page the document number, in the second column the date of filing, it:
the third column the character of the instrument, and in the fourth column
miscellaneous remarks. [1907, ch. 71, § 1.]
It is hereby made the duty of each
§ 3372. Duty of county auditor.
county auditor in the state to immediately upon receipt of any document,
bond or other paper required to be filed in his office, number the same, and
lbto make the proper entries in the reception book, and index the same,
shall also cause to be recorded at length in the office of the register of deed*
all bonds that are required by law to be deposited in his office.
[1907, ch. 71,
§ 2.]

He shall do, perform and transact all county
§ 3373. General duties.
business without any extra or greater compensation than is allowed by law
and shall keep all the books required to be kept by the county commissioners; shall file and preserve in his office all accounts, vouchers and other
papers pertaining to the settlement of any and all accounts to which the
county shall be a party, copies of which, certified under the hand and seal of
the auditor, shall be admitted as evidence in all courts in this state. [R. C.
1905. § 2491; R. C. 1899, § 1976.]
§ 3374. Election duties. He shall perform all the duties required of him
by law relative to the making out and delivering notices of general and special
elections, making abstracts of and canvassing the votes cast at any such election, issuing certificates of election and forwarding the abstracts of votes
cast at such elections to the secretary of state; and whenever the county
commissioners for any cause shall fail or refuse to call special elections, the
county auditor shall have authority to provide for and call any such election
upon the petition of a majority of the legal voters of the county, to be
determined by the poll lists of the preceding general election. [R. C. 1905,
R. C. 1895, § 1977.)
§ 2192; 1881, ch. 73, § 1
If any county auditor fails to make settle§ 3375. Liability of auditor.
ment or pay over any moneys with which he stands charged at the time and
in the manner prescribed by law or misapplies any money which comes into
his possession in the discharge of his official duties, the county commissioners
shall commence an action against him and his sureties in the district court
of such county, and he shall be proceeded against as provided by law in
other eases. In eiisi' of suspension under the provisions of this section, such
;

;
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shall not be deprived of bis salary during Intime of such suspension and the reasonable expenses of his defense upon
such hearing shall be paid by the county. If upon the trial of such action
such auditor is adjudged guilty of any neglect of duty, his office shall !>«•
deemed vacant. [B. C. 1905, § 2493; 1887, ch. 10, § 11; R. C. 1899, § 1978.

auditor,

if

restored to

office,

i

|

Article

15.

— State's Attohnky.

§ 3376. Duties of state's attorney. The state's attorney is the public prosecutor, and must
1. Attend the district court and conduct on behalf of the state all prosecutions for public offenses.
2. Institute proceedings before magistrates for the arrest of persons charged
with or reasonably suspected of public offenses, when he has information that such offenses have been committed and for that purpose, when not
engaged in criminal proceedings in the district court, must attend upon the
magistrates in cases of arrest, when required by them, except in cases of
assault and battery and petit larceny, and attend before, and give advice to,
the grand jury whenever cases are presented to them for their consideration.
:

3. Draw all indictments and informations, defend all suits brought against,
the state or his county, prosecute all bonds forfeited in the courts of record
and all actions for the recovery of debts, fines, penalties and forfeitures
accruing to the state or his county.
4. Deliver receipts for money or property received in his official capacity,
and file duplicate receipts therefor with the county auditor.
T>.
On the first Mondays of January, April, July and October in each year,
tile with the county auditor an account, verified by his oath, of all moneys
received by him in his official capacity during the preceding three months
and at the same time pay it over to the county treasurer.
6. Give when required, and without fee, his opinion in writing to the
••ounty, district, township and school district officers, on matters relating
to the duties of their respective offices.
7. Keep a register of all official business, in which must be entered a note
of each action, whether civil or criminal, prosecuted officially, and of the

proceedings therein.
8. Make a written report to the attorney-general, on the first day of each
month, of all proceedings instituted or pending in his county in any court,
other than justice courts, wherein the state is a party or is interested which
reports shall give the title of the case, the date when commenced, the purpose
of the action, the proceedings had and taken therein, and the final disposition
of such cases.
;

9.

It

is

the

intention of this article

to

make

the attorney-general, his

and the state's attorney the only public prosecutors in all cases
'•ivil'and criminal, wherein the state, or county, is a party to the action, and
that they only shall be authorized and empowered to perform the duties
herein set forth, except as hereinafter provided. The attorney-general or his
assistants are authorized to institute and prosecute any cases in which the
state is a party whenever in their judgment it would be to the best interests
of the state so to do, and in case the state's attorney of any county refuses
or neglects to perform any of the duties prescribed in subdivisions 2 and 3 of
this section, after it has been properly brought to his attention, or when he
lias information that a public offense has been committed, or that a civil suit
in which the state is a party, should be instituted and the fact of such
refusal or neglect to perform such duty, and that the action is one that
should be prosecuted, has been brought before the judge of the district court
in the judicial district having jurisdiction of such action, by affidavit or
otherwise, and said judge is satisfied that such action should be prosecuted,
and that said state's attorney has failed or neglected to perform his duty,
assistants
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then in that case, lie shall request the attorney-general or an assistant
attorney-general to take charge of such prosecution, or he shall appoint, by an
order to be entered upon the minutes of the court, some suitable person, an
attorney-at-law, and the person so appointed shall thereupon be vested with
all the powers of such state's attorney for that action, but for no other purpose, and the district court shall by order, to be entered in the minutes of
the court, fix his fee therefor, which amount shall be allowed by the hoard
of county commissioners and which amount, if so ordered by the court, shall
he deducted from the salary of the state's attorney and the person so
appointed shall be the only person authorized to proceed therein; provided,
however, that nothing herein contained shall prevent the county commissioners of any county, in cases of public importance and with the advice and
consent of the state's attorney, employing such additional counsel as may be
deemed advisable, to assist the state's attorney, upon such compensation a*
may be agreed upon; provided, further, that the provisions of this article
shall not be construed so as to abridge any of the powers conferred upon the
attorney-general, his assistants or the state's attorney, or to relieve them from
the infliction of any punishment, tine or forfeiture, for neglect of duty, as
prescribed by the provisions of chapter 83 of the penal code, commonly known
as the prohibition law.He
10. lie is the legal adviser of the board of county commissioners.
must attend their meetings when required, and must oppose all claims and.
accounts presented against the county which are unjust or illegal.
11. If the board of county commissioners without authority of law orders
any money paid as a salary, lees or for any other purpose, and such money
has been actually paid, or if any other county officer has drawn any warrant
in his own favor or in favor of any other person, without being authorized
by the board of county commissioners, or by law, and the same has been paid,
the state's attorney is empowered, and it is his duty to institute an action in
the name of the county against such person to recover the money so paid,
and no order of the board of county commissioners therefor is necessary to
maintain such action; but when the money has not been paid on such order
or warrants, it is the duty of the state's attorney upon receiving notice thereof,
to commence an action in the name of the county to restrain the payment of
the same, and no order of the board of county commissioners is necessary to
maintain such action.
12. The state's attorney, except for his own services, must not present any
claim, account or other demand for allowance against the county, nor in any
way advocate the relief asked on the claim or demand made by another.
13. He shall not receive any fee or reward from or on behalf of any prosecutor or other individual for services in any prosecution or business to which
it shall be his official duty to attend, nor be concerned as attorney or counselor for either party, other than for the state or county, in any civil action
depending on a state of facts upon which any criminal prosecution then
pending shall depend; nor shall any state's attorney be eligible to or hold
any judicial office whatever. When required to go to any other county or
from one part to another part of his county to transact any official business
as such state's attorney, he shall be entitled to receive from his county the
amount of his actual and necessary expenses in transacting such business,
in addition to the salary fixed by law. which expenses shall be audited and
paid by the board of eountv commissioners as other county expenses are
audited and paid.
|R. C. 1905, § 2494; R. C. 1S95,
1979. 1983; 1901.

^

ch. 178.1
"Attorney " moans one who holds licence to practice law. Danforth v. Egan, 23 S. D.
43, 119 N. W. 1021.
State's attorney cannot vindicate bim-elf in disbarment proceedings by pleaditip iteIU> S.-lmll. 25 S. D. 002. 127
rance of provisions of statute.
W. 5-11.
Attorney-jrenoral was not subject t<> disl>Mru»fnt proceedings as attorney for commercesio
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ing action for conversion of horses, which were subject of prosecution, for lamsy. he
having received no compensation. Re Johns m. 27 S. D. 3SG, 131 X. W. 453.
Subject to removal for unlawful exaction of money from county.
Re Simpson. y X. D.
379, 83 N. W. 541.
County commissioners have no authority to summarily declare office vacant, lmtu^o incumbent not eligible, where he has entered upon the duties. Howard v. Rums. 14 S. 1).
3S3, S.1 X. \V. 920.
Contract with county commissioners to prosecute a suit upon contingent fee is ultra,
vires and void.
Storey v. Murphy. 9 X. I). 115, 81 X. W. 23.
Employment of counsel to assist state's attorney ultra vires. Storey v. Murphy, 9 X.
D. 115, 81 X. W. 23.
Counsel employed by private parties may assist in a criminal trial. State v. Kent, 4
X. D. S7 7, 02 X. VV. 631.
Duty to bring action to enforce dissolution of corporation. Dudley v. Dakota Co., 11
S. D. 559, 79 X. VV. 839.
When dUqualilted, court not authorized to appoint an attorney to argue appeal for
state in supreme court; duty devolves upon attorney general.
State v. Marshall County,
14 S. D. 149, 84 X. W. 775.
Order that fee of attorney appointed by court to prosecute criminal case be deducted
from tulary of state s attorney, reviewable on certiorari. State v. Lauder, 11 X. D. 136,
90 X. VY. :,»!!.
Board of county commissioners is not empowered to employ attorney to collect judgment due it. lox v. WalW, l.'i X. D. 610, 102 X. VV. Ifil.
Attorney-general and his assistants have right t<> appear before grand jury and examine witnesses in regard to matters relating to prohibition law. State ex rel. Miller
v. District Ct., 19 N. D. slt>. 124 X. VV. 417, Ann. Cas. 19 2D. 935.
Eligibility of women to oiliee of prosecuting attorney.
27 L.li.A.t X.S.) 532.
Extent of restriction on right of unlicensed person to act as, or assist, prosecuting attorney.
21 L.li.A.lX.S.) 753.'
Extent of restriction on right of disbarred or suspended attorney to act as prosecuting
1

attorney.
24 L.R.A.|X.S > 7.-.O.
Right of accused to complain because prosecution is conducted or assisted by unofficial

member

of bar.

24 L.R.A.IX.S.)

5r>4.

Improper influence or interference with grand jury by prosecuting attorney.

L.R.A.

?tf

368.

Right of prosecuting ntt.uniy to conipeiisation from individual. 39 L.R.A.fX.S. 81.
Delay of prosecution due to negl-.-ct to provide prosecuting attorney as ground for discharge of ace used. 3ii L.R.A. 52S.
As to similar provision in Cal. Rol. Code, § 42T.6. subd. 2, see Pillsbury v. Brown, 47
)

Cal. 477.
It shall be his duty, whenever he
§ 3377. To receipt for public moneys.
shall receive any moneys from fines, penalties or costs, to deliver to the officer
or person paying the same duplicate receipts, one of which shall he filed by
such officer or person in the office of the count. v treasurer.
[R. C, 1905,
§ 2495: 1883, eh. 43, § 8; R. C. 1899, § 1984.]
Whenever such state's
§ 3378. Penalty for failure to pay over moneys.
attorney shall refuse or neglect to account for or pay over the moneys so
received by him as required by law. he shall be liable to a fine of not less
than fifty dollars nor more than two hundred dollars, and it shall be the duty
of the county treasurer to cause an action to be instituted upon the bond of
such state's attorney for the recovery of the monevs so received and unpaid
by him. [R. C. 1905, § 2496; 1883. eh. 43, § 10; R.'c. 1895, § 1985.]
In judicial
§ 3379. Court may appoint state's attorney, when and how.
districts in this state, containing unorganized counties or territory, the district
eotirt shall have the power to appoint a state's attorney for such unorganized
counties or territory, said attorney, when so appointed, to be the prosecuting
The
officer for offenses arising within said unorganized counties or territory.
said court, whenever then' shall be no state's attorney for an organized
county, or when the state's attorney is absent or unable to attend to his duties,

may, when necessary, appoint, by an order to be entered in the minutes of
the court, gome suitable person, an attorney at law, to perform for the time
being the duties required by law to be performed by the state's attorney,
and the person so appointed shall thereupon be vested with all the powers
of such state's attorney for that purpose; and the district court shall, by
order, to ho entered in the minutes of the court, fix his fee therefor, which
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amount
amount

shall be allowed by the board of county commissioners, and which
shall be deducted from the salary of the state's attorney. Nothing in
this section shall be so construed as to give the court the power permanently
to fill vacancies in such office in organized counties, but such power is vested

board of county commissioners, as elsewhere provided in this code.
[R. C. 1905, § 2497 ; 1883, ch. 43, § 7 ; 1889, ch. 59, § 1 ; R. C. 1S95, § 1986
1903, ch. 179.]
An ineligible incumbent cannot be summarily removed bv conntv commissioners.
in the

Howard

v. Burns, 14 S. D. 383, 85 N. VV. 920.
State attorney's salary cannot be depleted where he is in court and able to perform his
'State ex rel. Clyde v. Lauder, 11 N. D. 136, 90 N. \V. 564.
Court is authorized to appoint attorney to assist state's attorney in trial where in its
opinion justice requires such appointment. State v. Johnson, 24 \S. D. 590, 124 N. W.

official duties.

847.

§ 3380. State's attorney may appoint, and duties prescribed for assistant.
state's attorney is authorized and empowered to appoint an assistant
state's attorney within his county, who, when qualified, by filing his oath of
office, shall have the same power, and perform any and all duties, now
required of the state's attorney; provided, however, that the state's attorney
shall be responsible, under his official bond, for anv and all acts of such
assistant,
[R. C. 1905, § 2498; R. C. 1895, § 1987; 1903, ch. 180.]
Deputy may be under twenty-five years of age. State v. Phelps, 5 6. D. 480, 69 N. W.

The

471.

Compensation. The judge of
§ 3381. Judge may appoint special counsel.
the district court may in his discretion appoint special counsel to assist the
state's attorney in important cases.
Such special counsel shall be paid a
reasonable fee therefor to be approved by the court and paid by the county
for which the services were rendered.
[R. C. 1905, § 2499 R. C. 1395. § 1988."]
As to power of district judge to appoint special counsel to assist state's attorney. Fox
:

v.

Walley, 13 N. D. 610, 102 N. W. 161.

Article

16.

— Contingent

Fi;nd* for State's

Attorney.

The county commis§ 3382. County commissioners appropriate money.
sioners of each county in this state are hereby authorized and directed to
set apart at their first meeting in January of each year, from any funds then
in the county treasury not specifically appropriated or set aside for any other
purposes, in an amount to be fixed by said board of county commissioners, a
sum of money not less than one hundred dollars and not more than one thousand dollars, to be used by the state's attorney of such county as a contingent
fund for the purpose of defraying such necessary expenses as are not otherwise specifically provided for in the trial and preparation for trial of criminal
eases, and in the payment of such necessary expenses as are not otherwise
provided for in securing evidence in the investigation of criminal cases.
[1907. ch. 76, § 1.]
"

Section 7 of the act of 1907, of which not the foregoing is 8 1, provided as follows:
During the year of 1907 the expenses mentioned in section one of this act shall be paid
manner provided for herein, from any funds in the county treasury not specifically

in tlie

appropriated or sot aside for other purport's."

The state's attorney of each
§ 3383. State's attorney may use funds.
county, by and with the consent and approval first had and obtained of the
district court or any judge thereof in and for his county, is hereby authorized
and empowered to incur the expenses specified in section 1 of this act, so far
as is necessary, to the amount annually appropriated by said board of county
commissioners for said purpose.
[1907, eh. 76, § 2.]
All disbursements from said fund shall
§ 3384. Auditor draws warrant.
be made in the usual manner by the county treasurer of each county upon
the warrant of the auditor of each county, which auditor's warrant shall be
executed and delivered in an amount and to the person designated by the
order of the state's attorney, countersigned by the judge of the district court
for that county.
[1907, ch. 76, § 3.]
812
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Approval district judge required.
Before auy approval shall be
indorsed upon any such order of any state's attorney so applying for the same,
it shall be the duty of said state's attorney to present to said judge of the
district court an itemized and detailed statement of the expenses for the payment of which he then makes application, and which statemeut shall be verified
§ 3380.

in the usual manner provided for the verification of claims against the counties
in this state.
[1907, cb. 76, § 4.]

Immediately upon such judge of the dis§ 3386. Verified expense account.
trict court affixing his signature to said order of the state's attorney, said
judge, if in his opinion the public interest will not be prejudiced thereby, and
if he be of the opinion that the public interest will be prejudiced thereby,
then as much as the public interest will permit, shall file in the office of the
county auditor of the county on which said order is drawn said itemized and
verified statement so made by said state's attorney.
[1907, eh. 76, § 5.]
Any sum remaining in said fund on the
§ 3386a. Unexpended balance.
thirty-first day of December of each year shall then be transferred by the
county auditor to the general county revenue fund of said county.
[1909,
eh. 69; 1907, ch. 76, §
6.J
AfiTlCLB

§ 3387. Duties
duties

of.

17.— CLKRK OF

The clerk

DISTRICT!

COURT.

of the district court shall perform the following

1. Take charge of and safely keep and dispose of according to law all books,
papers and records which may be filed or deposited in his office.
2. Act as clerk of the district court and attend each session thereof and

upon the judge at chambers when required.
3. Issue all process and notices required to be issued
enter all orders and
judgments proper to be entered; keep in his office a register of all actions,
which must state the names of the attorneys and all fees charged therein and
such other matters as are required by law.
4. Keep for the district court in separate volumes an index of all suits,
labeled " General Index
Plaintiffs," each page of which must be divided
into seven columns, under their respective heads alphabetically arranged as
;

—

follows,

44

Number

of action,"

44

plaintiffs,"

44

defendants,"

41

date of judg-

ment," 44 number of judgment," " page of entry of judgment in judgment
44
Genbook," 44 page of minute book of district court;" also an index labeled
eral Index
Defendants," each page of which must be divided into seven
columns as above provided.
5. Keep a minute book, which must contain the daily proceedings of the
eourt, which must be signed by the clerk, which book must be indexed in the
names of both plaintiff and defendant.
6. Keep two books, in one of which must be entered in alphabetical order
the names of all persons who from the organization of the court have declared,
or who may hereafter declare their intention to become citizens of the United
44
declaraStates, and the date of such declaration, which book must be labeled
tion of intention to become citizens of the United States," and in the other
of which must be entered in alphabetical order the names of all persons who
have been or may be hereafter admitted citizens of the United States by the
44
naturalization, final
eourt of which he is clerk, which book must be labeled
papers," and enter in a separate column, opposite each name, the country
of which such person was before a citizen or subject, the date of his admission
and the page of the minute book or book of record containing the order
admitting him a citizen.
44
register of criminal actions," in which must be
7. Keen a book called
entered the title and number of the action, with a memorandum of each paper
filed, order or proceeding had therein, with the date thereof, and the name

—

ft
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of each witness, liumber of days in attendance and his legal fees, with h proper
index to the same.
8. Keep a book called " book of jurors' certificates,'' in which must be
contained the blank certificates and stubs to be filled, as provided in this code.
9. Keep a " witness book," in which must be contained blank certificates
and stubs, to be filled as provided in this code.
10. Keep a record of the attendance of all jurors, and of witnesses in
•criminal actions and compute the mileage of each.
11. Keep such other records and perform such other duties as are prescribed
by law. [R. C. 1905, § 2500; R. C. 1895, § 1989.J
Right of women to be

clerks.
3H L.R.A. 213.
of clerks to take bail.
1 L.K.A.(N'.S.) 849.
name deputy clerk should act. 19 L.K.A. 181.
Improper influence or interference with grand jury by clerk. 28 L.R.A. 371.
Certification of copies of records bv clerk for evidence in other state.
5 I*R.A.(N.8.)
955, 967.
Right to attach or garnish fund in hands of clerk after ho has been ordered to pay
same to party. 13 L.R.A. ( N.S. 738; 30 UU.A.<N\S.) 720.

Power

In whose

Any person who may at any time
§ 3388. Penalty for neglect of duty.
be injured or aggrieved by reason of the violation of- the duties of his office
upon the part of any such clerk, or by any willful neglect or refusal to perform
any of the duties of his office, may institute legal proceedings upon the bond
of such elerk and collect therein double the amount of damages actually
sustained by such aggrieved person; and the county treasurer is also authorized and required for every such violation and neglect of duty to collect a
fine of not less than fifty dollars for every such violation of dutv. or refusal
or neglect on the part of such clerk.
[R. C. 1905, § 2501 R. C. 1*895, § 1990.]
;

Liability to private- individuals of registers of deed*, county clerks, clerks of court,
honoturies. etc. 9 5 Am. St. Rep. 85.

]>rul

Whenever the judge, whose duty
§ 3389. Clerk may adjourn court, when.
may be to preside at any term of the district court, is hindered or delayed
from any cause from being at the place of holding the same on the first,
second or third day of the term, such clerk is authorized, and it shall be his
duty to adjourn such court from day to day, until the fourth day of the term,
and if such judge does not appear and take his seat to preside therein on
The fourth day of such term, and the clerk does not at or before such fourth
day receive a written order of adjournment, he shall adjourn such court without day but the judge may by written order to the clerk made at any place
in the statr adjourn such court to such other time as he may appoint, and
such adjourned term shall be considered as a regular term for all purposes.
it

:

(R. C. 1905, § 2:302; R. C. 1899. § 1991.]
Ad iournmrnt for more tl nn four davs presumed to be made by court, contrary not appearing.

Myers

v.

Mitchell.

1

S. I). 219, 4fi

AltTICI/E

N.

W.

245.

18.— Shlhiff.

It is the duty of the sheriff
§ 3390. Duties of.
1. To preserve the peace.
2. To arrest and take before the nearest magistrate, or the magistrate who
issues the warrant, all persons who attempt to commit or have committed a
public offense.
3. To prevent and suppress all affrays, breaches of the peace, riots and
insurrections which may come to his knowledge.
4. To attend each term of the district court held within his county and obey
its lawful orders and directions.
5. To command the aid of as many male inhabitants of his county as he may
think necessary in the execution of his duties.
6. To take charge of and keep the county jail and the prisoners therein.
7. To indorse upon all notices and process received by him for service, tl»o
year, month, day, hour and minute of reception, and issue therefor to tho
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person delivering it, on payment of his fees, a certificate showing the names
of the parties, title of paper and time of reception.
8. To serve all process or notices in the maimer prescribed by law.
9. To certify under his hand upon process or notices the time and manner
of service, or, if he fails to make service, the reasons of his failure and return
the same without delay.
[R. C. 1905, § 2503; R. C. 1895, § 1992.]
Sheriffs as public officers,
17 L.R.A. 245.
Right of woman to be sheriff. 36 L.R.A. 211.
Place at which official acts of slieriff may be performed. 33 L.R.A. 92.
Powers and duties of Bheriff after expiration of official term. 36 Am. Dec. 705.
As to similar provision in Cal. Pol. Code, $ 4176, see Merrill v. Gorham, 6 Cal. 41:
People v. Kd wards, 9 Cal. 286; People cx rel. Attornev-Gencral v. Squires, 14 Cal. 16;
People v. Love, 25 Cal. 520; Lathrop v. Brittain, 30 Cal. 680; Wood v. Lowden, 117 Cal.
832, 49 Pac. 132.
2. Liability of sheriff for making arrest.
42 L.R.A.(N.S.) 69.
Liability of sheriff for his deputy's tort in making arre-t.
12 L.R.A. (N.S.) 1019.
Mandamus to compel sheriff to enforce liquor law. 28 L.R.A. (N.S.I 246.
S. Duties and liabilities of persons summoned bv sheriff to serve as posse comitatus.
44 Am. St. Rep. 136.
As to similar provision in Cal. Pol. Code, $ 4176, 6ubd. 6, see Hicks v. Folks, 97 Cal.
241, 22 Poe. *.
7. Indorsement stamped on back of Munitions and complaint showing time of filing i*
sufficient evidence that thev were delivered to him at time stated in indorsement.
Gale
house v. Minneapolis, St P. S. S. M. R. Co., 23 X. D. 615, 47 L:R.A.(N.S.) 965, 135 N.
VV. 189.
8.

Liability of officer

who

u«ps criminal process to collect a debt.

24 L.R.A. (N.S.

i

301.

As

to similar provision iu Cal. Pol. Code. $ 4176. subd. S, see Whitncv v. Butter field.
13 Cut. 335, 73 Am. Dec. 584: Wluaton v. Neville, 19 Cal. II; Golden Gate C. If. M. Co.
v. Superior Court, 65 Cal. ST. 3 Par. «2>
Rruner v. Superior Curt. 02 Cal. 231), 2* Vac.
341; Hibernia S. * L. Soe. v. Clarke. 110 Cal. 27. 12 Pne. 425 Folcv v. Martin. 142 Cal
256, 100 Am. St.* Rep. 123, 71 Pac. 165. 75 Pac. 842.
9. As to similar provision in Cal. Pol. Code, § 4170, subd. 9, Bee Cardwell v. Sabichi,
59 Cal. 490.
:

:

When process or notices are
§ 3391. Foreign process, how returnable.
returnable to another county, the sheriff may inclose such process or notices,
in an envelope, addressed to the officer or person sending them, and deposit
it in the post office, prepaying postage.
[II. C. 1905. § 2504; R. C. 1895. § 199:5.
§ 3382. Return prima facie evidence. The return of the sheriff upon process
or notices is prima facie evidence of the facts stated in such return.
[R. C.
1905, § 2505: R. C. 1895. § 1994.]
Kgerv v. Burhnnan, 5 Cal. 53:
An to similar provision in La!. I'ol. Code, § 417*.
Rittcr v. Sennnell. 11 Cal. 23S. 70 Am. Dec. 775: Oantt v. Donh, 23 Cal. 78; Rowlev v.
Howard, 23 Cal. 401: Hunt v. Loucks 38 Cal. 372. 09 Am. Dee. 404: llewell v. Lntie". 53
Cal. 213; Harvev v. Foster. 64 Cal. 296. 30 Pac. 849: People v. I*e. 128 Cal. 330, 60 Pac.
|

854.

If the sheriff does not return a
§ 3393. Liability for failure to return.
notice or process with the necessary indorsement thereon without delay, he is
[R. C. 1905,
liable to the partv aggrieved for all damages sustained by him.
5 2506; R. C. 1895, § 1995.]
If
process.
the
sheriff
to whom
3394.
Liability
for
failure
to
execute
§
a writ of execution or attachment is delivered neglects or refuses after being
required by the creditor or his attorney to levy upon or sell any property
of the party charged in the writ which is liable to be levied upon or sold,
[R. C. 1905.
he is liable to the creditor for the value of such property.
5 2507: R. C. 1895, § 1996.]
Burden of proof in action against sheriff for failure to execute process. 3 L.R.A. (N.S.
>

420.

Diligence required in serving execution and other process and liability resulting from
93 Am. Dec. 423.
losses for want of such diligence.
As to similar provision in Cal. Pol. Code. 9 4180, see Alexander v. Wilson. 144 Cal. 5,
77 Pac. 706.

If he neglects or refuses
§ 3395. Liability for failure to pay over money.
pay over on demand to the person entitled thereto any money which may
deducting
his legal fees, the
office,
after
virtue
of
his
come into his hands by
815
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amount thereof with twenty-five per cent damages and interest at the rate
of ten per cent per month from the time of demand may be recovered by such
person.
As

[R. C. 1905, § 2508; R. C. 1895, § 1997.]
to similar provision in Cal. Pol. Code, § 4181, see
14 Pac. S41.

Shumway

v.

Leakey, 73 Cal. *60.

§ 3396. Liability for escapes and rescues.
A sheriff who suffers the escape
of a person arrested in a civil action, without the consent or connivance of
the party in whose behalf the arrest or imprisonment was made, is liable as
follows
1. When the arrest is upon an order to hold to bail or upon a surrender in
exoneration of bail before judgment, he is liable to the plaintiff as bail.
2. When the arrest is on an execution or commitment to enforce the pay
ment of money, lie is liable for the amount expressed in the execution or

commitment.

Wheu the arrest is on an execution or commitment, other than to enforce
payment of money, he is liable for the actual damages sustained.
Upon being sued for damages for an escape or rescue he may introduce
3.

the

evidence in mitigation or exculpation.
He is liable for a rescue of a person
arrested in a civil action equally as for an escape.
[R. C. 1905, § 2509 R. C.
;

1895, §§ 1998, 1999.]
An action cannot
§ 3397. Action, when cannot be maintained against.
be maintained against the sheriff for a rescue, or for an escape of a person
arrested upon an execution or commitment, if, after his rescue or escape and
before the commencement of the action, the prisoner returns to the jail or
is retaken by the sheriff.
[R. C. 1905, § 2510; R. C. 1895, § 2000.]
§ 3398. Office, when vacant. When the sheriff is committed under an execution or commitment for not paying over money received by him by virtue of
his office and remains committed for sixty days, his office shall become vacant.
[R. C. 1905, § 2511 R. C. 1895, § 2001.]
As to similar provision in Cal. Pol. Code, f 4186, so* People ex rel. Sweet v. Ward, 10?
Cal. 236. 40 Pac. 538; Morton v. Broderick, 118 Cai. 474, 50 Pac. 644.
;

A

sheriff or other ministerial officer is
§ 3399. To execute all process.
justified in the execution of and must execute all process and orders regular
on their face and issued by competent authority, whatever may be the defect
in the proceeding upon which they were issued.
[R. C. 1905, § 2512; R. C.

1895,

§

2002.]

Ab to similar provision in Cal. Pol. Code, $ 4187,
Spencer v. Long, 39 Cal. 700; Wellman v. English,
2G1; Dusy v. Helm, 59 Cal. IS8; Brickraan v. Itnu,
Thompson, 76 Cal. 2S7, 18 Pac. 330; Ayrcs v. Burr,
v. Wilson, 144 Cal. 5, 77 Pac. 706.

Van Pelt v. Littler, 14 Cal. 194:
38 Cal. 583 Babe v. Coyne, 53 Cal.
67 Cal. 601, 8 Pac. 316; Loughlin v.
132 Cal. 125, 64 Pac. 120; Alexander
see

j

The officer executing such process must at all
§ 3400. To exhibit process.
times, so long as he retains it, upon request, show the same with all papers
attached to any person interested therein.
[R. C. 1905, § 2513; R. C. 1895,
§ 2003.]
The sheriff in attendance upon court
§ 3401. To open and adjourn court.
must act as the crier thereof and make proclamation of the opening and
adjournment of the court and of any other matter under its direction. [R. C.
1905, § 2514; R. C. 1895, § 2004.]
Service of a paper, other
§ 3402. Service of papers on sheriff, how made.
than a process, may be made upon the sheriff by delivering it to him or to
one of his deputies, or to a person in charge of the office during office hours,
or, if no such person is there, by leaving it in a conspicuous place in the office.
1905. § 2515; R. C. 1S95, § 2005.]
[K.
In all actions or
§ 3403. Coroner or constable to execute process, when.
proceedings where the sheriff of any county in this state ia, or hereafter may
be. a party to any action or proceeding by virtue of his office, it shall be lawful for the coroner or any constable of the county of which such sheriff is

C
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to serve all necessary process on such sheriff, and then make return
thereon.
\R. C. 1905, § 2516; R. C. 1895, § 2006; 1905, eh. 93.]
The sheriff must perform such other
§ 3404. To perforin all lawful duties.
duties as are required of him by law.
[R. C. 1905, § 2517 R. C. 1895, § 2007.]
Liability for mispcrformance and nonperformance of official duties.
95 Am. St. Rep.
aij officer

;

98.

for torts of deputies.
11 Am. Doc. 145.
to private individuals.
95 Am. St. Rep. 96.
of sureties for personal injuries indicted by sheriff.
St. Rep. 53

71

Am.

St.

Rep. 519; 91 Am.

J.

What

constitute breach of bond of sheriff.
46 Am. Dec. 509.
As to similar provision in Cal. Pol. Code, | 4193, see Bruner
239, 28 Pac. 341.

Article

19.

v.

Superior

Ct.,

92 Cal.

— Cohoner.

When there shall be no sheriff
§ 3405. Coroner to act as sheriff, when.
or deputy sheriff in any organized count}', it shall be the duty of the coroner
in such county to exercise all the powers and duties of that office until the same
shall be filled as provided by law; and when the sheriff is committed to jail
or otherwise disqualified the coroner shall be the keeper of the jail and perform the duties of sheriff during the continuance thereof. When the sheriff
is sued the coroner shall serve the papers on him if required, and his return
on all papers served by him shall have the same credit as the sheriff's return;
and he shall receive the same fees as the sheriff for like service.
[R. C. 1905,
§ 2518: R. C. 1899, § 2008.]
§ 3406. To hold inquests. The coroner shall hold an inquest upon the dead
bodies of such persons only as are supposed to have died by unlawful means,
except as otherwise specially provided. When he has notice of the dead body
of a person supposed to have died by unlawful means found or being in his
county, he is required to issue his warrant to the sheriff or any constable
of his county, requiring him to summon forthwith three electors, having the
qualifications of jurors of the county, to appear before the coroner at the
time and place named in the warrant, or when the services of such sheriff
or constable cannot conveniently be procured, then the coroner may summon
such electors from the bystanders.
[R. C. 1905, § 2519 1881, ch. 55, § 1
R. C. 1895, § 2009.]
Power of coroners to order post mortem examination. 31 L.R.A. 540.
;

When

coroner's inquest necessary or proper.

§ 3407. Warrant, form of.
State of North Dakota,
ss,:
County of
J

21 L.R.A. 394.

The warrant may be

in substance as follows:

"j

To the

any constable of said county
are hereby required to summon forthwith three electors, having the
qualifications of jurors of your county, to appear before me at (name the
place) at (name the day and hour or say forthwith), then and there to hold
there lying and find by what
an inquest on the dead body of
sheriff or

You

means he

died.

Witness ray hand

this

day of

19.

. .

Coroner.
[R. C. 1905, § 2520; R. C. 1899, § 2010.]
If any juror fails to appear the coroner
§ 3408. Completing jury and oath.
shall cause the proper number to be summoned from the bystanders and immediately proceed to empanel them and administer the following oath in substance: You do solemnly swear (or affirm) that you will diligently inquire

and true presentment make, when, how and by what means the person whose
bodv here lies dead came to his death, according to your knowledge and the
evidence given you.
52

[R. C. 1905, § 2521

;

R.

('.

1899, § 2011.]
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§ 3409. Subpoenas for witnesses. Contempts. The coroner may issue subpoenas within his county for witnesses, returnable forthwith or at such time
and place as he shall direct, and witnesses shall be allowed the same fees as
in cases before a justice of the peace, and the coroner has the same authority
to enforce the attendance of witnesses and to punish them and jurors for
contempt in disobeyiug his process, as a justice of the peace has when his
process issues in behalf of the state.
[R. C. 1905, § 2522; R. C. 1899, § 2012.]
§ 3410. Oath to witnesses. An oath shall be administered to the witnesses,
in substance as follows:
You do solemnly swear that the testimony which you shall give to this
inquest concerning the death of the person here lying dead shall be the truth,
the whole truth and nothing but the truth. So help you God.
[R. C. 1905,
§ 2523; R. C. 1899, § 2013.]
Form. The jurors having inspected the body,
§ 3411. Return by jury.
heard thp testimony and made all needful inquiries, shall return to the
coroner their inquisition in writing under their hands, in substance as follows,
and stating the matters in the following form suggested, as far as found:
State of North Dakota,
\ ss

County of

-

:

J
inquisition held at
county, state aforesaid,
in
on the
day of
A. D., 19. ., before
coroner of such county, upon the body of
(or person unknown)
there lying dead, by the jurors whose names are hereto subscribed.
The
said jurors upon their oaths do say (here state when, how, by what person,
means, weapon, or accident, he came to his death, and whether felouiously)
In testimony whereof, said jurors have hereunto set their hands the day
and year aforesaid.
Such inquisition shall be attested bv the coroner. [R. C. 1905, § 2524;
R. C. 1899. § 2014.]
§ 3412. Not to disclose name of accused. If at such inquisition it is found
that a crime has been committed on the deceased, the name of the person whom
the jury believe has committed it shall not be made public until after tin
arrest directed in the next section.
[R. C. 1905, § 2525; R. C. 1895, § 2015.'

An

,

,

May order arrest. If the person charged is present the coroner
order his arrest by an officer or any other person present, and shall then
a warrant requiring the officer or other person to take him before
justice of the peace. If the person charged is not present, and the coroner
believes he can be taken, the coroner may issue a warrant to the sheriff and
eonstables of the eountv, requiring them to arrest the person and take him
before u justice of the peace. [R. C. 1905. § 2526; R. C. 1899, § 2016.]
The warrant of
§ 3414. Warrant returnable to a justice of the peace.
the coroner in such case shall be of equal authority with that of a justice of
justice, the same
before
the
the peace, and when the person charged is brought
proceedings shall be had as in other eases under a complaint, and he shall
be dealt with as a person under a complaint in the usual form in criminal
eases.
|R. C. 1905, § 2527; R. C. 1899, § 2017.]
§ 3415. Warrant to recite verdict. The warrant of the coroner shall recite
substantially the transactions. before him and the verdict of the jury leading
to the arrest, and such warrant shall be sufficient, foundation for the proeeedings of the justice. [R. C. 1905. § 2528: R. C. 1899, § 2018.]
The testimony of all witnesses
§ 3416. Testimony reduced to writing.
examined before the coroner's jury must be reduced to writing by the coroner
or under his direction, and be subscribed by the witnesses respectively, and
the coroner shall forthwith file such testimony together with a record of
all proceedings had before him. in the office of the clerk of the district court,
of the county wherein such inquest is held, tn all eases brought to the at§ 3413.

may

make

>i

sis
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tention of the coroner wherein he does not deem it necessary to hold an
inquest he shall file with such clerk a certificate setting forth the facts in
relation thereto.
The clerk of said district court shall forthwith duly file,
index and enter such case or proceeding in a hook or books to be kept for
that purpose, in the same manner as proceedings in civil actions are now
entered, and shall receive from the treasury of said county the same fees
as are now allowed by law for like services, and he shall index and enter in
the manner above described all the proceedings of the coroner that have
heretofore at any time been filed in his office.
[R. C. 1905, § 2529; 1895, ch.
37, § 1; R. C. 1899, § 2019.)
Admissibility of coroners' inquest-* a* evidence. 95 Am. St. Rep. 763.
Admissibility of finding of coroners to show cause of death. 6S L.R.A. 285.

§ 3417. Disposition of body. Payment of expenses. The coroner shall cause
the body of each deceased person, which he is called to view, to be delivered to his friends, if any, but if there are no friends, he shall cause such
l»ody to be decently buried, and the expenses thereof shall be paid from the
'•ounty treasury and the county shall be reimbursed therefor out of any
property found with his body. The coroner shall certify an account of such
xpenses to the comity auditor and the board of county commissioners shall
allow the same if deemed reasonable and direct a warrant to issue therefor.
[It. C. 1905, § 2530; R. C. 1895, § 2020.]
§ 3418. Justice may act as coroner, when. When there is no coroner, or
in case of his absence or inability to act. any justice of the peace of the
county is authorized to perforin the duties of coroner in relation to dear!
bodies, aud in such case he may cause the person charged to be brought
before him bv his warrant, and mav proceed with him as a justice of the
peace,
[li. C. 1905, § 2531; R. C. 1»99, § 2021.]
In the above inquisition
§ 3419. Physicians summoned as experts, when.
by a coroner, when he or the jury deem it requisite, he may summon one
or more physicians or surgeons to make a scientific examination, and shall
allow in such case a reasonable compensation, instead of witness fees. [R.
1905. § 2532; R. O. 1899, § 2022.]
§ 3420. Disposition of property found on body. The coroner must, within
thirty days after an inquest upon a dead body, deliver to the county treasurer any money or other property which may be found upon the body,
unless claimed in the meantime by the legal representative of the deceased.
If he fails to do so the treasurer may proceed against him for its recovery
bv a civil action in the name of the county. [R. C. 1905, § 2533; R. C. 1899,
§ 2023.1
Upon the delivery
§ 3421. Treasurer's duty with money and property.
of money to the treasurer he must place it to the credit of the county. If
it is other property he must within thirty days sell it at public auction upon
reasonable public notice and must in like manner place the proceeds to the
redit of the county.
[It. C* 1905, § 2534; R. C. 1899, § 2024.]
§ 3122. Money, when and how paid. If the money in the treasury is demanded within six years by the legal representatives of the deceased, the
treasurer must pay it to them after deducting the fees and expenses of the
'•oroner and of the county in relation to the matter; or it may be paid at any
time thereafter upon the order of the board of county commissioners. [R. C.
1905. S 2535: R. C. 1899. § 2025.]
§ 3423. Statement by coroner. Before auditing and allowing the account
«>f the coroner, the board of county commissioners must require him to render
a statement in writing of any money or other property found upon persons
on whom inquests have been held by him, verified by his oath, to the effect
that the statement ia true, and that the money or property mentioned in it
lias been delivered to the leal representatives of the deceased or to the county
It. <l l*!i9. § 2026.1
treasurer.
[R. <\ 3905. §
•

C

«
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§ 3424. To perform all lawful duties. The coroner must perform such
[R. C. 1905, § 2537; R. C. 1895,
other duties as may he prescribed by law.
§ 2027.]

Ahticle

20.

— County

Surveyor.

The following sections 3425-3437 constitute Laws 1907, ch. 72. Tbe beading of th**
chapter is " County Surveyor," and the title reads as follows:
"An act providing for
the election of county surveyor and proscribing his duties and the manner in which his
records shall be kept, and authorizing the board of county commissioner* and the board
ot township supervisors to mak& surveys, and authorizing and prescribing the manner
for the payment of the expenses incurred therein." The chapter concludes with the. usual
section repealing all acts and parts of acts in conliict therewith.
It manifestly supersedes some provisions in "Article 19.
County Surveyor," in the Revised Codes of 1905

—

(§5 2538-2544), but other provisions in that article not so clearly superseded in their
entirety are retained herein as sections 3437a-3437f.
Election of county surveyor, see section 3257.

§ 3425. Elected. Bond. There shall be elected at the general election of
each organized county in the state for the term of two years a county surveyor, who shall give bond to the people of this state in the penal sum of
not to exceed two thousand dollars, the amount to be fixed by the board
of county commissioners, either with two sureties, who must justify as sureties are required to justify in arrest and bail, or by an indemnity bond of some
reputable company to be approved by the board of county commissioners, the
same to be filed with the county auditor of the proper county, conditioned for
the faithful and impartial discharge of the duties of his office.
[1907, ch. 72,
§ 1-J

Duty to survey public roads when directed by county commissioners.
Dell Kapids Twp., 3 S. D. 305, 53 N. W. 82.

Van Antwerp

v.

Each county surveyor may appoint one or more deputies
and revoke such appointment at pleasure, which appointment and revocation
shall be in writing, under his hand, and filed with the clerk of court, and
such deputies shall take the constitutional oath of office; and for the faith§ 3426. Deputies.

performance of the duties of their office by such deputies the said surveyor and his sureties shall be responsible. [1907, ch. 72, § 2.]
§ 3427. Certificate evidence. The certificate of the surveyor or his deputy,
of any survey made by him of any lands in the county, shall be presumptive
evidence of the facts therein contained unless such surveyor or his dcputv
ful

-

shall be interested therein.

[1907, ch. 72, § 3.]

§ 3428. Surveys presumptively correct. The county surveyor or his depumake in a good and professional manner all surveys of land within
the county which they may be called upon by the owner thereof or his representative or directed by the district or county courts, the board of county
eommissioners or the board of township supervisors to make; and also all
lands, tracts or lots owned by the county, and public roads, when so directed
by said board; and his survevs shall be held as presumptively correct. [1907.
ch. 72, § 4; R. C. 1905, § 2538; R. C. 1895, § 2028.]
ties shall

This section is clearly a substitute for R. C. 1905, S 2538.
Presumption of accuracy of survevs refers to measurements and computations, not to
disputed starting points of boundaries. Radford v. Johnson, 8 N. D. 182, 77 N. W. 601.
Presumption of accuracy confined to authenticated, recorded survey. Parol evidence
cannot take place of surveyor's official report. Arneson v. Spawn, 2 S. D. 209, 49 N. W.
106G, 39 Am. St. Rep. 7S3.
Presumption of correctness overcome by failure of survey to describe highway as orig
Dunstan v. City, 7 X. D. 1, 72 N. W. 899.
inally established.

§ 3429. Other surveyor acts, when. Whenever a survey may be required
of any land in which the county surveyor or either of his deputies shall be
interested or when from any cause there shall be no surveyor or deputy
surveyor of the county to be found or able to act, such survey may be made
by the surveyor of an adjoining county or either of his deputies in like manner, and to the same effect as if such survey had been made by the eurveyor
where t!'c land is situated. [1907. ch. 72, § 5.]
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Each county surveyor

shall record in a suitable book, to
be provided by him at the expense of the county, all surveys for permanent
purposes made by him and his deputies, except surveys for township highways
and village plats. The record of each survey shall set forth the evidence by
which the surveyor determined or identified the corners or other starting
points of his survey, describing the points fully, and also setting forth whatever means were taken by him to perpetuate them upon the ground or to
assist in determining and preserving their location.
The record shall show
the objeet of the survey and the methods pursued by the surveyor in making
it, diagrams or plats being used to illustrate the same when necessary or
convenient to do so. Upon the diagrams shall be shown the courses and
distances of such boundary lines as may have been located by the survey, and
such other facts as may have been detennined by it. Such diagrams shall be
considered a part of the record. When the courses of the lines are given by
the magnetic needle the record shall show the amount and direction of the
allowance made by the surveyor for the difference between the magnetic
meridian and the true meridian. The record shall show the date of the survey,
the name of the person or persons for whom it was made, and of the persons
employed as chainmen on the survey. The surveyor shall certify upon the
record that he has carefully compared the record with the original fieW notes
taken by him at the time of the survey and that it is a true statement of the
facts of such survey, as shown by said original notes. Each county surveyor
and his deputies shall keep the original held notes of all surveys made by
them for permanent purposes in books of convenient size and well bound in
leather, to be furnished by the county surveyor at the expense of the county.
These notes shall be taken and set down in the manner in which field notes
of the United States surveys are kept, and shall contain all the details of
each survey in the order in which the survey was made, including in full
all calculations made by the surveyor to determine areas, or for measuring
inaccessible distances, such as lake and river crossings, or for any other
Diagrams may be used for purposes of
purpose required by the survey.
illustration, but shall not be used instead of the written notes required to
be kept. Each field book shall contain an index referring to the surveys of
which it contains the field notes. It shall also contain the certificate of the
surveyor who made the surveys, that the field notes therein contained are the
complete original field notes of the surveys therein referred to and described.
Tljese original field notes shall be a part of the record required to be kept by
the county surveyor and the books containing them shall be deposited and
kept with the surveyor's other records of the county. Each deputy county
surveyor whenever one of these books shall be filled with field notes by him.
or whenever he shall, for any cause, have ceased taking notes in the book
he had been using, shall deposit the .same in the office of the county surveyor
or county auditor, and whenever his own term of office expires shall turn
over to the countv surveyor such books as have been partly filled by him.

[1907. eh. 72, § 6.J
See sections 3437n, 3437b, and the note to the

title of this article,

immediately preced-

ing section 3425.

§ 3431. Papers delivered to successor. When the term of office of any
county surveyor shall expire or he shall resign or be removed he shall deliver
over all books and papers relating to this office to his successor therein, and
any county surveyor who, on the expiration of his term of office or on his
resignation or removal shall neglect for the space of one month after his successor shall be elected or appointed and qualified to deliver such books and
papers as aforesaid and any executor or administrator of any deceased county
surveyor who shall negleet for the space of one month to deliver to such
successor all such books and papers which shall have come to his hands shall
forfeit and pay a sum not less than ten or more than fifty dollars, which
S21
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amount shall be fixed by the board of county commissioners at their first
meeting after such failure on the part of the county surveyor, and a similar
sum for every month thereafter during which he shall so neglect to deliver
the same as aforesaid. [1907, eh. 72, § 7.]
§ 3432. Copies of U. S. plats. The county surveyor shall arrange the terms
of a contract with the surveyor-general of the state or other proper officer,
for certified copies of the field notes and plats of the original surveys by the
United States of the lands of his county, and if such contract be approved
by the board of county commissioners of his county the county surveyor
shall upon receiving such copies direct the county auditor to draw an order
upon the treasurer of his couuty for the amount so agreed upon, and transmit it to the said surveyor-general or other person to whom it may be due,
and shall have said plats and field notes substantially bound in book form
which shall be kept open in said county surveyor's or county auditor's office
for the benefit of the public ; and all records of surveys, field notes and calculations made by any former county surveyor since the organization of the state
government and now in the hands of such former county surveyor, or any
other person, shall, on demand of the county surveyor of the proper county,
be immediately' delivered to him as a part of the records and files of his office
aud the boards of county commissioners of the several counties shall respectively audit and allow to the person entitled thereto, such sum as they
shall deem a reasonable compensation for the expense of the books containing
suc h records.
[1907, ch. 72, § 8.]

Form of surveys. All surveys made by the county surveyors in
must be made in accordance with the rules and regulations laid
the commissioner of the United States general land office, and in
accordance with the following principles, when applicable
First. All corners that can be identified by the original field notes or other
unquestionable testimony shall be regarded as the original corners and must
not be changed while they can be so identified.
Second. Extinc t intersection corners must be re-established at proportional
distances as recorded in the original field notes from the nearest known
points in the original section line, east and west and north and south from
such extinct section corners.
Third. Any extinct quarter section corner except on fractional section
lines must be re-established equidistant and in a right line between the section
corners in all other cases at proportional distances between the nearest known
points in the original lines.
Fourth. Central quarter corners of whole sections and of fractional sections adjoining the north and west boundary of townships, must be re
established at the intersection of two right lines connecting their opposite
quarter section corners respectively. It shall be the duty of county surveyors
to perpetuate the original corners they may work from by noting new bearThey shall also perpetuate the principal
ing trees when timber is near.
[1907. ch. 72, § 9.]
corners made by themselves in like manner.
§ 3434. Oath of chainman. Every chainman and marker employed in making surveys pursuant to the provisions of this article, shall first take an
oath that he will faithfully discharge his duties as such, whieh oath the county
survevor or his deputv making the survey is hereby authorized to administer.
§ 3433.

this state

down by

ri907, eh. 72.

§

S.'e section

10.]
3137c and the note under the

title of this article.

Expenses, how paid. Whenever two or more
§ 3435. Corners located.
resident owners of real estate after having given at least ten days' notice by
personal or written service to all other persons or their agents owning
land in the same section, or abutting on same section that will be affected
|,v s:.id survey, who reside in the same township, shall desire to have their
ennvrs ami lines, or any of them, established or relocated or perpetuated.
822
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the county surveyor shall proceed to make the required surveys aud the
expense thereof shall be borne by all the persons benefited to the amount
of work done for each to be determined by the surveyor, and if any person
thus benefited, whether a nonresident or otherwise, shall refuse or neglect to
pay his shuro of such expense within sixty days thereafter, such surveyor
shall certify the same, and to whom due, to the county auditor, together with
a description of the land of such person, who shall assess it upon the laud
of such pereon to be collected and paid to the county treasurer in the same
manner as state and county taxes, and paid by said county treasurer on the
order of the county surveyor. [1907, ch. 72, § 11.]
§ 3436. Section corners, how made. The surveyor as above employed shall
funk into the earth at all section and quarter post corners a column of concrete or cement block at least two feet high, twelve inches square at the base
and six inches square at the top, and carefully describe the same in the records
of his survey, and also dig pits and mark and record new witness trees
wherever possible to do so, and if any person shall willfully cut down, destroy,
deface or injure any living witness tree, or remove a corner post iu any shape
as above established, he shall be deemed guilty of a misdemeanor and upou
conviction thereof shall be luible to a fine of not less than twenty-five dollars

nor more than fifty dollars. [1907, ch. 72, § 12.]
The board of county commis§ 3437. Commissioners perpetuate corners.
sioners of the several counties in this state, or the board of township supervisors of any organized civil tOAvnship in this state, are hereby authorized to
establish and perpetuate any government section corners or quarter posts
in their respective counties, which they may have good reason to believe are
lost or are in danger of being lost, by the employment of the county surveyor
or some other competent surveyor therefor, who shall keep a full and complete
record of his work, giving in detail the evidences by which any comer is
identified, also the manner in which lost corners are re-established, which
record shall be kept in the same book provided by the county for county
surveyor's records and kept in the office of the county surveyor, or county
auditor, and the record so made and entered by the surveyor aforesaid shall
be received as evidence in all the courts in this state wherein any question
may arise as to the establishment or identification of such corner or corners:
provided, that such work shall be done only in such townships where a majority
of the voters, voting, shall vote to raise such sum as is required for such work
by any surveyor authorized to do such work, as provided by this article
provided, further, that nothing in this article shall apply to lands where
section and quarter section lines are already properly established, such sum
to be assessed upon the real estate of such townships, accordiug to its assessed
valuation. Such assessment to be levied and taxes therefrom collected in the
same manner as other assessments and collection of taxes are made; provided, further, that anv survevor as above employed, shall mark all corners
substantially, as provided for in section 3436.
[1907, ch. 72, § 13.]
He shall transcribe the field
§ 3437a. Record of field notes and plats.
notes and plats of such surveys into convenient and substantial record books
io be furnished by the county, when the board of county commissioners
shall deem it advisable, and said records shall be entered in an orderly manner,
easy of reference, and shall be delivered to his successor in office. They may
be kept in the office of the county auditor and said record shall be competent
evidence in all courts of the facts therein set forth. [R. C. 190."), § 2539; R. C.
1 899, $ 2029.]
8™ spct'"n 3430 and the note nnu>r the title of this article.
The resurvey and sub§ 3437b. Resurvey and subdivision, how made.
division of lands by all surveyors shall in all respects be according to the
Li ws of the Unit educates and* the instructions issued by the officers thereof
in charge of the public lnnd surveys and in the subdivision of fractional
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sections bounded on any side by a meandered lake or river or the boundary
of any reservation or irregular survey, the subdivision lines running toward
and closing upon the same shall be run at courses in all points intermediate
and equidistant, as near as may be, between the like section lines established
by the original survey. [R. C. 1905, § 2540; R. C. 1899, § 2030.]
Sec section 3430 and the note under the title of thi3 article.
When monuments are destroyed question of location is for jury. Surveyor to locate
lines from original government field note's.
White v. Amrhien, 14 S. D. 270, 85 X. W.
J91.

Must recognize only government monuments. Cope v. Eckert, 15 S. D. 177, 87 N. W.
872.
It was error for court to charge that where location of government monuments is uncertain or in doubt, the government field notes " will control." Coulter v. Gudehus, 30
8. D. 616, 139 N. W. 330.
Resurvev of lands must be in accordance with laws of United States. Nystrom v. Lee,
18 N. D. 561, 114 X. W. 478.
As to method of ascertaining quarter section by resurvey. Phillips v. Hink, 21 6. D.
561, 114 X. W. 699.
Resurvey must follow boundaries and monuments of original government stirrer il
they can be identified. Randall v. Burk Township, 4 8. D. 337. 57 N. W. 4; Dowdfe v.
Cofnue. 9 S. D. 126, f.8 X. W. 194; McGrav v. Monarch Elevator Co., 16 S. D. 109, 91 X.
W.

157;

Whenever the survey is of
§ 3437c. Sworn chainmen in disputed cases.
lines nud monuments in dispute between parties, or is made by order of the
district or county court, the chainmen must be disinterested persons, approved
and sworn by the surveyor to measure justly and impartially to the best
of their skill and ability.
[R. C. 190.1, § 2541; R. C. 1899, § 2031.]
Sec section 7.434 and the note under the title of this article.
The record of
§ 3437d. Fullness and accuracy of field notes and plats.
the field notes and plats shall show distinctly of what piece of land it is a
survey, at whose request it was made, what owners were notified and present,
the date of the survey, the names of the chainmen and that they were approved and sworn by the surveyor, when so required by law. The courses
shall be taken according to the true meridian, and the variation of the
magnetic needle therefrom shall be noted, and also when anv material change
therein shall occur. [R. C. 1905, § 2542; R. C. 1899, § 2032. f
See section 3430 ami the note under the title of this article.
In retracing lines or making
§ 3437e. Retracing lines to avoid errors.
any survey he shall take care to observe and follow the boundaries and
monuments as run and marked by the original survey, but shall not give undue weight to partial and doubtful evidence or appearances of monuments,
the recognition of which shall require the presumption of marked errors
in the original survev. and he shall note an exact description of such apparent
monuments. [R. C. 1905, § 2543 R. C. 1899, § 2033.]
Sec section 3433 and the note under the title of this article.
Courses and distances in government field notes considered where boundaries not fixed,
and monuments in dispute. Hanson v. Township, 4 S. I). 35S, 57 X. W. 11; Randall v.
Burk Township, 4 S. D. 337, 57 X. W. 4.
Recognition of certain corners by adjoining land owners not conclusive that they are
government corners. Cope v. Eckert. 15- S. 1). 177, 87 X. W. 972.
Question of location of boundary line for jury where monuments destroyed. Wbite v.
Amrhien, 14 S. D. 270. 81 X. W. VM.
All necessary chainmen and other assist§ 3437f. Assistants, how paid.
ants must be paid for their services by the person for whom the survey is
tnade, unless otherwise specially agreed.
[R. 0. 1905, § 2544; R. C. 1899,
§ 2034.]
;

Article 21.— Public Administrator.
There is hereby established and created in every organstate the office of public administrator. [R. C. 1905, § 2545

§ 3438. Creation.
ized county in this
1903. eh. 140, § 1.]

§ 3439. Election.
this state shall elect

Term and

qualifications.
Every organized county in
a public administrator at the general election in 1904,
shall be ex-officio public guardian in

and every four years thereafter, who

s?4
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his county, and shall hold his office four years and until his successor
is elected, or appointed and qualified.
The term of office of such officer shall
commence on the first day of January following his election. He shall be an
elector in the county where elected or appointed. [R. C. 1905, § 2546 1903, ch.
;

140, § 2.]

.

§ 3440. Oath. Bond and certificate of election. Before entering upon the
duties of his office he shall file his oath, certificate of election and bond with
the judge of the county court, which bond, oath and certificate shall be
recorded at length in the record book of said court. Said bond shall run
to the state of North Dakota for the benefit of the parties damaged by breach
of the conditions thereof, and shall be in a sum of not less than ten thousand
dollars, with sufficient sureties justifying and conditioned that he will
1. Faithfully discharge all the duties of his office.
2. Account annually to the judge of the county court for all estates and
property under his official control and care, or whenever required so to do
by the said judge.
3. Turn over to his successor in office all property and estates in his official
care and control, and truly account for the same.
4. Turn over all property and estates in his official care and control to
any other administrator, executor or guardian designated by the judge of
the county court, and truly account for the same.
5. Perform such other acts and duties properly relating to his office, as
may be ordered by the county judge.
Which bond shall be approved and indorsed as provided for administrators
and executors; and it shall be the duty of the judge of the county court
to require the public administrator to make a statement annually, under
oath, of the amount of property in his hands or under his control as such
administrator, for the purpose of ascertaining the amount of bond necessary
to secure such property, and the court may from time to time, as occasion
shall require, demand additional security of such administrator, and in default
of giving the same within twenty days of such demand, may remove the
public administrator and appoint another.
[R. C. 1905, § 2547 1903, ch. 140,
;

§

3.]

§ 3441. Compensation. How removed from office. Why. He shall receive
the same compensation for his services as may be allowed by law to executors,
administrators and guardians, unless the court, for special reasons, allows a
higher compensation. Such public administrator may be removed from office
in the same manner and for the same reasons as other public officers, except
as provided in sections 3440 and 3445, in which case the removal may be
summary and upon motion of the judge of the county court. [R. C. 1905,
§ 2548 1903, ch. 140, § 4.]
It shall be the duty
§ 3442. Duties and powers of public administrator.
of the public administrator to take into his charge, without application to the
county court, or special appointment, the estates of all deceased persons, and
the person and estate of all minors, and the estate or person and estates
of all insane persons in his county, in the following cases
1. When a person dies intestate in the county without relations, or dies
leaving a will, and the executor named is absent or fails to qualify.
2. When persons die intestate without any known heirs.
3. When persons unknown die or are found dead in the county.
4. When money, property, papers or other estate are left in a situation
exposed to loss or damage, and no othor person administers on the same.
5. When any estate of any person who dies intestate therein or elsewhere,
is left in the county liable to be injured, wasted or lost, when such intestate
does not leave a known husband, widow or heirs in this state.
6. The persons of all minors under the age of fonrteen years, whose parents
are dead, and who have no legal guardian.
;

s-r,
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estate of all minors whose parents are dead, or if living refuse or
neglect to qualify as guardian, or having qualified, have been removed, or
are, from any cause, incompetent to act as such guardian, and who have no
one authorized by law to take care of and manage their estates.
8. The estates or person and estates of all insane persons in his county who
have no legal guardian and no one competent to take charge of such estate,
or to act as such guardian can be found, or is known to the court having
jurisdiction, who will qualify.
9. Where from any other good cause, said court shall order him to take
possession of anv estate to prevent its being injured, wasted, purloined or lost.
[R. C. 1905, § 2549; 1903, eh. 140, § 5.]
Validity of acts by public administrator where letters of administration are afterwards
7.

The

revoked or held invalid.

21 L.U.A. 15C.

Duties and remedies. In addition to the pro§ 3443. Additional powers.
visions of the foregoing sections he shall have the same powers as are conferred upon, and he subject to the same duties, penalties, provisions and proceedings as are enjoined upon or authorized against special administrators and
guardians by the probate code, so far as the same may be applicable. And
lie may he appointed in proper cases as general administrator without giving
additional bond, except as provided in section 3439, and shall then continue
the administration until finally settled, unless he resigns, dies, is discharged
in the ordinary course of law ns the administrator, or is removed for cause
as public administrator or as administrator, and may exercise the powers
conferred upon, and shall be subject to the duties and liabilities imposed
upon such administrators. [K. C. 1905, § 2550: 1903. ch. 140, § G.]
public administrator shall not charge fee as attorney
§ 3444. Prohibited.
in the administration of the estates of decedents, of which he shall be the
administrator. Any violation of this section shall be deemed a misdemeanor
and punishable by a fine of not less than one hundred dollars. [1911, ch. 234.]
§ 3445. Giving notice on taking charge of estate. Penalty for failure. It
shall be the duty of every public administrator immediately upon taking
charge of any estate, except those which he shall have taken charge under
the order of the county court for the purpose of administering the same,
to file a notice of the fact in the office of the county court.
If any public
administrator shall fail to file the notice provided for in this section, he shall
forfeit and pay to the persons entitled to the estate a sum not exceeding
two hundred dollars to be recovered before said court, on motion, and after
reasonable notice thereof to said public administrator; and said court may in
its discretion remove such public administrator from office.
[R. C. 1905.
1903, ch. 140, § 7.]
§ 2551
§ 3446. Civil officers to inform him as to property, when. It shall be
the duty of all civil officers to inform the public administrator of all property
and estate known to them which is liable to loss, waste or injury and which
by law ought to be in the hands of the public administrator. [R. C. 1905,
§ 2552: 1903, ch. 140, § 8.]
§ 3447. Shall prosecute necessary suits. The public administrator shall
institute all manner of suits and prosecutions that may be necessary to recover
the property, debts, papers or other estates of the person deceased, or of any
minor, or insane person, in his charge or custody. [R. C. 1905, § 2553; 1903,

A

;

eh. 110,

§ 9.]

§ 3448. Court may order him to account to successor, when. The probate
court may at any time, for good cause shown, order the public administrator
to account for and deliver all money, property or papers belonging to any
<
in his hands to his successor in office or to the heirs of said estate, or
to anv executor or administrator rcgularlv appointed as provided by law.
[R. C" 1905, § 2554 1903, ch. 140. § 10.]
;

S20
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Akticlr 22.— County Bonus.
§ 3449. Bonds, how issued. Disputed claims. Each organized county in
this state is authorized and empowered by and through its board of county
eonimissioners, when in the judgment of said board it is deemed to be to the
best interests of the county, to issue its negotiable bonds in the name of said
county lor the sole purpose of funding or refunding the outstanding indebtedness of such county, represented by the county warrants, bonds or orders
of such county ; or for the purpose of funding and paying claims against such
county which have heretofore been disputed, but which may have been or
may hereafter be adjusted and allowed by such board; or for the purpose of
paying any final judgment which may have been rendered against such
county; provided, that the board in making settlement of disputed claims
shall not allow interest at a greater rate than seven per cent per annum;
provided, however, that no county shall in any event issue its bonds in any
amount which, with its prior bonded indebtedness, will exceed the maximum
indebtedness allowed by law; but the issuing of new bonds in lieu of outstanding bonds or indebtedness shall not be considered as the creation of a
new debt. [R. C. 1005, § 2555; 1890, eh. 30, § 1 R. C. 1895, § 2035.]
;

Issuance of county bund* in excess of five per cent indebtedness limit, to refund warrants, is lawful, where exchange will diminish indebtedness.
Walling v. Lutumis, 1G 6.
D. 349, 92 N. \Y. 10G3.
Refunding bonds as indebtedness within meaning of debt limit provisions.
37 L.R.A.
(X.S.) 1099.

§ 3450. Appeal in disputed claims. Whenever any disputed or litigated
••liiim shall have been adjusted and determined by the board, an appeal may
bo taken from said settlement in the manner and within the time now allowed
by law to the district court in and for said county and no bon^ls shall be issued
as hereinafter provided until the expiration of the period allowed by law
within which said appeal may be taken.
[R. C. 1905, § 2556; 1890, eh. 30,
§ 2; R. C. 1899, § 20;i6.)
§ 3451. Bonds. Bate of interest. Mode of issue. Said bonds shall- be in
denominations of not less than oue hundred dollars nor more than one thousand dollars, shall bear the date of their issue, and shall be made payable
To the order of the purchaser in not less than five nor more than twenty
years from their date, and bear interest not to exceed six per cent per annum,
payable semi-annually, with coupons attached for each interest installment;
said bonds and coupons shall be signed by the chairman of the board of
county commissioners and shall be attested by the county auditor. The seal
of the county shall be affixed to each bond but not to the coupons.
Such
bonds shall be printed, lithographed or engraved on bond paper, and each
bond shall state on its face that it is issued in accordance with the provisions
<>f this article, and that portion of this article relating to the issuance of
funding and refunding bonds shall be printed on the back of each bond.
•Such bonds mav be made pavable anywhere in the United States.
[R. C. 1905,
5 2557: 1890, ch. 30, § 3; R. C. 1895, § 2037.]
Mandatory injunction to compel reception of coupons for taxes.
20 L.R.A. 167.
§ 3452. Bonds may be exchanged or sold. Said bonds may be exchanged
at par value for an equal amount of indebtedness of said county with the
holder of such indebtedness, whether evidenced by county warrants, bonds
or orders, judgment or adjusted claim or said bonds may be sold by the board
at not less than par value, and the proceeds applied solely to the payment
of the indebtedness for which they were issued.
record of each bond so
issued shall be kept by the county treasurer showing the number of each
bond so issued, its date, amount, rate of interest, when and where payable,
the amount received therefor, to whom sold, and how the proceeds were disposed of, and it shall be the dutv of the countv auditor to keep a duplicate
account of the same. [R. C. 1905* § 2558 1890, ch. 30, § 4 R. C. 1899, § 2038.}
;

;

A

;

;

Accrued interest as part of pur value within prohibition against sale of bonds at
than par. 35 L.n.A.iN.S.1 7<!«.
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of commissions for sales of bonds as violating
not be soli] for less than par. 39 L.K.A. (M.S. 248.

Counties and
requirement th»t bonds shall

>

§ 3463. Tax to be levied. The board of county commissioners shall levy
each year upon the taxable property of the county a sufficient tax to pay the
interest on said bonds as the same accrues, and a reasonable time before
maturity a sufficient tax to provide a sinking fund for the payment of the
bonds when they mature. [R. C. 1905, § 2559 1890, ch. 30, § 5 R. C. 1899,
;

;

§ 2039.]

§ 3454. County treasurer to pay, when. When said bonds and the coupons
hereto attached mature, it shall be the duty of the county treasurer to pay
the same on presentation out of any funds in his hands applicable thereto;
and he shall then cancel them by writing or stamping across the face of each
" (inserting
coupon or bond the words " paid this
dav of
the date of the payment.)
[R. C. 1905, § 2560; 1890, ch. 30, § 6; R. C. 1899,
§ 2040.]
Validity of agreement to pay interest on interest coupons.

:'.3

L.R.A.(N.S.) 296.

The county treasurer shall be
§ 3455. Commission allowed treasurer.
allowed a commission of one-fourth of one per cent on the face value of said
bonds for receiving and disbursing all funds arising from the sale of exchange
thereof and the commission herein provided for shall be in lieu of all other
commissions allowed by law and shall be paid into the salarv fund and be
disposed of as is now provided by law. [R. C. 1905, § 25G1 1890, ch. 30, § 7;
R. C. 1899, § 2041.]
§ 3456. Bon 's negotiable, when. Bonds issued in substantial conformity
with this article shall in law be deemed negotiable. [R. C. 1905, § 2562: 1890,
ch. 30, § 8: R. 0, 1899. § 2042.]
;

Article 23.— Bonds for County Buildings.
§ 3457. Power to bond. Whenever in any county in the state, having five
hundred votes or more, the county seat shall have been permanently located
as provided by law and the buildings occupied by such county for court house,
office or jail purposes are inadequate to the wants thereof, or unsafe by reason

of extraordinary risk of fire or otherwise, such county may issue bonds, for
the purpose of purchasing a site for and erecting a court house or jail, or both,
under the restrictions and according to the provisions of this article. [1911.
ch. 106 R. C. 1905, § 2563 1889, ch. 42, § 1 1893, ch. 43, § 1 R. C. 1899, § 2043.]
Question of issuing bonds for erection of court house and jail in one building may bf
voted upon as one question.
Hughes v. Pierce County, is X. I). 474, 122 N. W. 799.
Limit of issue. No county shall issue its bonds under the provisions
3458.
§
of the last section in excess of five per cent of its valuation according to the
last assessment thereof, including all the outstanding indebtedness of such
county at the time of issuing such bonds. [R. C. 1905, § 2564 1889, ch. 42, § 2
1890. ch. 31. § 1; R. C. 1899, § 2044.]
§ 3459. Election for bonds. Whenever in the judgment of a majority of
the board of county commissioners in any county which comes under the
provisions of this subdivision such county has insufficient or inadequate buildings for its use for court house or jail, or both, such board may order an
election for the purpose of determining by a vote of the electors of such
county the question of issuing its bonds for the purpose of the erection of
a court house or jail, or both, as by this subdivision provided, including the
purchase of a site for such court house and jail, or both, at such county
seat, if none is provided. Such election shall be held in the manner and upon
the notice prescribed by law for other elections, but the published and posted
notices of such election shall state its object, the amount of bonds to be issued,
the denominations of such bonds, the length of time for which they shall run
aud the rate of interest which they shall bear, and the ballots shall have
printed or written, or partly printed and partly written thereon " for issue
of bonds " or " against issue of bonds
and if a majority of the ballots so
;

;

;

;

;
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cast shall be for the issue of bonds, then the county commissioners shall issue
and dispose of said bonds as provided by this subdivision, and erect a court
house or jail, or both, for the use of such county according to the provisions
hereof. [R. C. 1905, § 2565 1889, ch. 42, § 3 R. C. 1899, § 2045.]
As to sufficiency of notice of election on issuance of bonds. Hughes v. Pierce County.
;

;

18 N. D. 474, 122 N. W. 799.
On whnt basis majority essential to adoption of proposition for issuing municipal bonds
is to be computed.
22 L.R.A.(X.S.) 478.

§ 3460. Power of county commissioners. Contracts. The board of county
commissioners of any county erecting county buildings under the provisions
of this subdivision shall have power to purchase ground for a site if necessary,
let contracts for the building and completion of such court house or jail, or
both, and the buildings connected therewith, and shall have the entire supervision of its construction; provided, that all contracts connected with the
erection of such buildings shall be let to the lowest responsible bidder, after
notice of the letting of such contracts shall have been published in one of the
newspapers of such county, and in case there is no newspaper in such county,
then in a newspaper in some adjoining county, for at least once a week for
four consecutive weeks, before the letting of such contracts, and the board
shall have power to reject any or all bids.
[R. C. 1905, § 2566; 1889, eh. 42.
§ 4;

R. C. 1895,

§ 2046.]
and remedies of lowest bidders on public contracts. 26 L.R.A. 707.
Keniedv of lowest bidder for refusal of authorities to award contract to him.
flights

30 L.R.A.

(NaS.) 12G.
Discretion in choosing between bidders for public contract. 38 L.R.A.(N.S.) 653.
Validity of contract for material patented or held in monopoly where a public letting
5 L.R.A.(X.S.) 080.
to the lowest bidder is required.

§ 3461. Board of auditors. The county auditor, county treasurer and some
qualified elector and freeholder of such county appointed by the board of
county commissioners outside of its own number shall act as a board of auditors
to audit accounts of such board of county commissioners in connection with
the erection of county buildings, pursuant to the provisions hereof, and
the members of such board of auditors shall receive for their services the
sum of three dollars each for every day actually and necessarily employed in
such capacity, to be paid upon the warrant of such board of county com-

missioners. [R. C. 1905, § 2567: 1889, eh. 42, § 5; R. C. 1899, § 2047.]
§ 3462. Denominations. Interest. Mofle of issue. All bonds pursuant to
the provisions hereof shall be in denominations of not less than one hundred
dollars and not more than one thousand dollars, shall bear the date of their
issue, shall be made payable to the purchaser or bearer and become due in
not less than ten years nor more than twenty years from their date and shall
bear interest at the rate of not exceeding seven per cent per annum, payable
annually, with coupons attached for each interest payment. The bonds and
each coupon shall be signed by the chairman of the board of county commissioners and shall be attested by the county auditor. The seal of the county
shall be affixed to each bond but not to the coupons, and said bonds shall each
contain a recital in substantially the following words: "Issued in pursuance
of section 2563 [section 3457 herein] to 2576 [section 3470 herein] inclusive
of the revised codes of 1905, authorizing and empowering organized counties
to erect county buildings for court house and jail purposes and to issue and
dispose of bonds to provide funds to pay therefor, and to provide for the
payment of the principal and interest of such bonds." Such bonds shall be
printed, engraved or lithographed on bond paper and may be made payable
anywhere in the United States. They shall be sold by the board of county
commissioners at not less than their par value and the proceeds applied solely
to the payment of the indebtedness incurred in the erection of a court house or
[R. C. 1905, § 2568; 1889,
jail or both, and the purchase of a site therefor.
eh. 42, § 6; R. C. 1899. § 2048.]
Accrued interest as part of par value within prohibition against sale of bonds at less
than par. rt3 UR.A. X.S. 7.^.).
<

,
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of commi&>iou« for *al«'R of bonds as violating requirement that bonds shall
39 L.U.A.(X.S.) 24S.

not be sold for !«>» than par.

§ 3463. Notice of sale. No such bonds shall be sold until after having
been duly advertised at least once a week for four consecutive weeks in on»*
of the newspapers published at the seat of government, and for the same
length of time at anv other point deemed advisable by the board. [R. C. 1905,
42*
§ 25C9; 1889. eh.
§ 6; R. C. 1899, § 2049.]
§ 3464. Proceeds. The proceeds of the sale of such bonds shall be deposited in the treasury of such county, to be paid out by the county treasurer
on the order of such board. The county treasurer shall give an additional
bond in double the amount of the bonds so issued and sold, and shall receive
as compensation for the receiving and disbursing of all funds arising from the
sale of such bonds one per cent of the par value of such bonds, and the compensation herein provided for shall be in lieu of all other commissions allowed
him by law. [R. 0. 1905, § 2570 1889, eh. 42, § 6 R. C. 1899, § 2050.]
§ 3465. Tax to be levied. The board of county commissioners at or before
the issuance of such bonds shall levy upon the taxable property of the county
a sufficient tax to pay the interest on such bonds aa the same accrues and
the principal thereof when due. [R. C. 1905, § 2571; 1889, ch. 42, § 7; R. C.
1895, § 2051.]
§ 3466. Treasurer to pay and cancel at maturity. When such bonds and
the several coupons thereto attached mature it shall be the duty of the county
treasurer to pay the same on presentation and to cancel them when paid.
[R. C. 1905, § 2572; 1889, ch. 42, § 8; R. C. 1899, § 2052.]
Before the bonds are delivered to th>§ 3467. Bonds to be registered.
purchaser they shall be presented to the county auditor, who shall register
them in a book kept for that purpose and known as the " bond register," in
which register he shall enter the number of each bond, its date of maturity,
amount, rate of interest, to whom and where payable. [R. C. 1905, § 257 5
1889, ch. 42, § 9; R. C. 1899, § 2053.]
§ 3468. Bonds negotiable, when. Bonds issued in substantial conformity
herewith shall be in law considered negotiable. [R. C. 1905, § 2574; 1889, ch.
42, § 10: R. C. 1899, § 2054.]
§ 34S9. Funding bonds, when issued. Any county which has issued warrants or other evidences of indebtedness since the first day of January, 18S7.
for the purpose of building a court house or jail, or both, may issue bonds
under the provisions of this subdivision to fund such warrants or other evidences of indebtedness and if such indebtedness was authorized by a majority
vote of the qualified electors of such county previous to the incurring of the
same, no new election shall be had, and the board of county commissioners of
any such county is hereby authorized and empowered when in the judgment of
such hoard it is deemed to the best interests of such county to issue such bonds,
and to apply the proceeds solely to the redemption of such warrants or other
evidences of indebtedness provided, that the bonds issued under the provisions of this section shall bear a lower rate of interest than the outstanding
indebtedness proposed to be funded. [R. C. 1905, § 2575; 1889, ch. 42, § 11
R. C. 1899, § 2055.]
Any county which has heretofore
§ 3470. When election not necessary.
and since the first day of January, 1887, submitted to the voters of such
county the question of building a court house or jail, or both, and issuing
bonds therefor and upon such election the building of a court house or jail,
or both, and the issuing of bonds therefor was authorized or directed by a
majority vote of the qualified electors of such county as evidenced by a majority of the votes east at such election upon said question so submitted to them,
no new election shall be had, but such elections and the bonds when issued
thereunder are hereby held and declared legal and valid as if the election
had been held after the taking effect of this article, and the board of county
com mission ei*s of any such county are authorized and empowered to issue such
;

;

;
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bonds, and with tlx; funds so obtained from the sale thereof to construct a
court house or jail, or both, ami are also hereby empowered to purchase
a site for such court house or jail, or both, at such county seat if none is
provided and pay for the same out of any unappropriated moneys in the county
treasury; or contract in the name and in behalf of the county for the purchase and conveyance of such site, to be paid for from the proceeds of such
bonds when negotiated. [R. C. 1905, § 2576; 1889, ch. 42, § 12; R. C. 1899,
§ 2056.J

Article

24.

— Bonds

for Seep Grain.

§ 3471. Bonds authorized. Petition for. Time to run. In any county of
the state where the crops for any preceding year have been a total or partial
failure by reason of drouth, hail or other cause, it shall be lawful for the board
of county commissioners of such county to issue the bonds of the county under
and pursuant to the provisions of this article, and with the proceeds derived
from the sale thereof, to purchase seed wheat for the inhabitants thereof who
are in need of seed grain and are unable to procure the same, whenever said
board shall be petitioned in writing so to do by not less than one hundred
freeholders resident in the county; and said board at a meeting called as hereinafter provided to consider said petition, shall by a majority vote determine
that the prayer of the petitioners should be granted
provided, that all
such petitions shall be tiled with the county auditor, or county clerk, on or
before the fifteenth day of April; and thereupon it shall be the duty of said
officer to forthwith call a meeting of the board of county commissioners of
his county to consider said petitions and provided, further, that the total
amounts of bonds issued by any county under the provisions of this article
shall not, with the then existing indebtedness of the countv, exceed the limit
of indebtedness fixed by the constitution in such case; that said bonds shall be
in denominations of five hundred dollars; shall bear a rate of interest not exceeding seven per cent per annum, payable semi-annually at such place and
times as shall be determined by the board, and that all bonds issued under the
provisions of this article shall become due and payable in not less than two
nor more than five years from the date thereof, the date of maturity to be fixed
by the. county board at the time of the issuance thereof, with the above limita;

;

tion.

[1909, ch. 210, § 1.]

§ 3472. Bonds, how executed. Such bonds shall be signed by the chairman
of the board of county commissioners and be attested by the county auditor,
or county clerk, as the case may be, who shall affix the seal of the county
thereto and shall have indorsed thereon a certificate signed by the county
auditor or county clerk, stating that said bonds are issued pursuant to law
and are within the debt limit. [1909, ch. 210, § 2.]
§ 3473. Bonds, how sold. It shall be tin; duty of said board to receive sealed
proposals for the purchase of said bonds after giving notice for ten days in
three newspapers of general daily circulation, published as follows: One in
the city of St. Paul, in the state of Minnesota one in the city of Bismarck, in the
state of North Dakota; and one in the county where the bonds are to be
issued, if there be one published in such county; if not, then publication
may be made in a weekly paper published in said county, if there be one so
published, and said bonds shall be sold to the highest bidder for cash; provided, the same shall not be sold for less than their par value and, provided,
further, that the said county may reject all bids and postpone the sale of said
bonds for a time not exceeding fifteen days. [1909, ch. 210. § 3.]
§ 3474. Proceeds paid county treasurer. The proceeds arising from the sale
of said bonds shall be paid by the purchaser thereof to the county treasurer of
the county, or to his authorized agent, at the time of the delivery thereof, and
such proceeds shall be paid out only on the order of the board of county com;

;

missioners.

[1909, ch. 210, § 4.]
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§ 3476. Treasurer gives additional bond. It shall be the duty of said board
to require the county treasurer to give an additional bond with sureties to be
approved by the board, in a sum to be determined by said board, before the
proceeds of said bonds are paid into the treasury. [1909, ch. 210, § 5.]
§ 3476. Tax levied for sinking fund. Bonds registered. For the purpose of
securing prompt payment of the principal and interest of said bonds, there shall
be levied by the board of county commissioners at the time and in the manner
other taxes are levied, such sums as shall be sufficient to pay such interest,
and in addition thereto a sinking fund tax shall be annually levied sufficient
to pay and retire said bonds at their maturity, and it shall be the duty of
the county treasurer to pay promptly the interest upon the said bonds as the
same shall fall due. No tax or fund provided for the payment of such bonds,
either principal or interest, shall at any time be used for any other purpose
provided, however, that the board of county commissioners may deposit any
part or portion of the sinking fund herein provided for, in any bank furnishing satisfactory security to the state of North Dakota, which shall furnish
to the county a bond of indemnity to be approved by the board, and receive
interest on the same which shall be credited to the sinking fund. It shall be
the duty of the treasurer when said bond or any coupons attached thereto are
"
paid, to cancel the same by writing upon the face thereof the word " paid
and the date of payment. Before the bonds are delivered to the purchaser,
lite treasurer of the county shall register them in a book to be provided for
that purpose, known as the bond register, in which register he shall euter the
number of each bond, its date, date of maturity, amount, rate of interest, to
whom and where payable; provided that said treasurer shall receive a per
centum at the discretion of the county commissioners, not to exceed one per
cent, for the receiving aud disbursing of the amount received from the sale
of said bonds, said per centum to be covered into the treasury as a part of tinsalary fund. The board of county commissioners may issue warrants instead
of bonds, if in their judgment the best interests of the county are thereby
served, provided, lhal such warrants shall not be issued in any amount to
exceed one per cent of the assessed valuation of such county. [1911, ch. 273;
1909, ch. 210, § 6.]
^
§ 3477. Proceeds used exclusively to purchase seed grain. The fund arising
from the sale of said bonds shall be applied exclusively by the said board for
the purchase of seed grain for residents of the county who are unable to

procure the same; provided, that not more than one hundred and fifty bushels
of wheat or its equivalent in other grain shall be furnished to any one person;
provided, i'urtht
that in any county in which it is necessary to procure seed
grain under the provisions of this article and the parties taking advantage of
the same are unable to obtain feed for their stock for the putting in of said
seed grain, the county commissioners may, in their discretion, purchase and
deliver to such parties who are unable to procure in any other way, such
amount of feed as will in their judgment enable said parties to put in their
seed; such feed to be furnished at actual cost, the amount to be paid for such
feed to become a part of the seed lien on the crop raised from the seed furnished to such party under the provisions of this article. [1909, ch. 210, § 7.]
In providing
§ 3478. Commissioners may issue warrants for purchase.
for the purchase of seed grain the commissioners may in lieu of issuing bonds,
order warrants drawn upon the general fund of the county to pay for the
seed grain purchased under the general provisions of this article. [1909, ch.
.

,

210, § 8.]

§ 3479. Applications for aid, how made. All persons entitled to, and wishing to avail themselves of the benefit of this article, shall file with the county
auditor, or county clerk, of the county where said applicant resides, on or
before the first day of March, an application duly sworn to before said county
auditor, or county clerk, or some other officer authorized to administer oaths.
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Said application shall coutain a true statement of the number of acres the
applicant has plowed or prepared for seeding; how many acres the applicant
intends to have plowed or prepared for seeding; how many bushels and what
kind of grain he will require to seed the ground so prepared as aforesaid
how many bushels of grain the applicant harvested in the preceding year that
the applicant has not procured and is not able to procure the necessary sped
grain for the current year; that he desires the same for seed and no other
purpose, and that he will not sell or dispose of the same or any part thereof,
but will use the same and the whole thereof in seeding the land so prepared or
to be prepared for crop.
Said application shall also contain a true and full
description of all the real and personal property owned by the applicant, and
the incumbrances thereon; and a true description by government subdivisions
of the land upon which the applicant intends to sow said seed grain. All
applications filed under the provisions of this article shall be consecutively
numbered and shall be open to public inspection, and no application shall be
considered by the board of county commissioners except such as have been
made and filed in the manner prescribed in this section provided, that the
board of commissioners may in their discretion consider any application
although made after the time so specified. [1909, ch. 210, § 9.]
§ 3480. Adjustment of application, county commissioners make. The board
of county commissioners of each county issuing bonds under the provisions
of this article are hereby appointed and constituted a board of examination
and adjustment of the applications for seed grain filed under the preceding
section, and it shall be the duty of said board to meet at the county auditor's
or clerk's office on the first Tuesday in March, or as soon thereafter as possible,
to examine and consider separately each application filed under the provisions
of this article, and to determine who are entitled to the benefits thereof, and
the amount to which each applicant is entitled, and said board shall on or
before the tenth day of March, deliver and file with the county auditor, or
eounty clerk, its adjustment of tin; said applications, which shall be signed
by the chairman of the board. [1909, ch. 210. § 10.]
§ 3481. Contract for repayment. Delinquent payments extended on tax list.
The county auditor of each county shall, as soon as the county commissioners
shall have performed the duty prescribed in the preceding section, issue to
»^ach applicant demanding it an order for the number of bushels of each kind
of seed grain which has been allowed to said applicant, unless otherwise
directed by the board or the chairman thereof provided, however, that said
order shall not be delivered until said applicant shall have signed a contract
in duplicate, attested by the county auditor, to the effect that said applicant.
for and in consideration of
bushels of seed grain received
from
county, promises to pay to said county
dollars, the amount of cost of said seed grain that said sum shall be taxable
against all Ihe real property for which said seed was furnished and all personal property of said applicant that such tax shall be levied by the county
auditor of his county and collected as other taxes are collected under the
laws of this state; that the amount of such indebtedness shall become due
and payable on the first day of October in the year in which said seed grain is
furnished, together with interest on such amount from the first day of April
of that year, at the rate of seven per cent per annum, and if said indebtedness
be not paid on or before the fifteenth day of October of that year it shall then
be the duty of the county auditor of the said county to cause the amount of
said indebtedness to be entered upon the tax lists of said county then in the
hands of the county treasurer as a tax against the land owned by the applicant
for which said seed was furnished, to be collected as other taxes are, and the
sum so entered and levied shall be a lien upon the real estate owned by said person, for which said seed was furnished, until said indebtedness is fully paid
when it shall be the duty of the proper officer to cancel the same; provided,
;

;

;

;

:

53

833

Digitized by

Google

§§ 3481-31S6

POLITICAL CODE,

Counties and Co.

Officers.

that such indebtedness shall not be subject to the penalty provided for taxes,
nor shall it bear a greater rate of interest than seven per cent per annum.
.[1918. ch. 249: 1909, ch. 210, § 11.]
§ 3482. Contract made first lien. Upon the filing of the contracts provided for in section 3480, the county shall acquire a just and valid lien upon

the crops of grain raised each year by the person receiving seed grain to the
amount of the sum then due to the county upon said contract, as against all
creditors, purchasers or mortgagees, whether in good faith or otherwise, and
the filing of said contract shall be held and considered to be full and sufficient
notice to all parties of the existence and extent of said lien, which shall continue in force until the amount covered by said contract is fully paid. [1909.
ch. 210. § 12.]
§ 3483. Crops sold for repayment of advances. Each and every person
has received seed grain under the provisions of this article, shall, as soon
as his crops for the year wherein payment is to be made are harvested and
threshed, market a sufficient amount of grain to pay the amount then due on
his contract and pay the same over to the treasurer of his county.
[1909, ch.
210, § 13.]
3484.
who
Penalty
persons,
for misuse of seed furnished. Any person or
§
shall, contrary to the provisions of this article, sell, transfer, take or carrjaway, or in any manner dispose of the seed grain, or any part thereof, furnished by the county under this act, or shall use or dispose of said seed grain,
or any part thereof, for any other purpose than that of planting or sowing the
same as stated in his application, or shall sell, transfer, take or carry away, or
in any manner dispose of the crop, or any part thereof, produced from the
sowing or planting of said seed grain, shall l>e guilty of a misdemeanor, and
upon conviction thereof shall pay a fine of not less than ten dollars, nor more
than one hundred dollars, or may be imprisoned in the county jail for a
terra of not less than ninety days, and shall pay all the costs of prosecution, and whoever under any of the provisions herein shall be found guilty

who

of false swearing shall be deemed to have committed perjury and shall upon
conviction suffer the pains and penalties of that crime. Upon the filing of
said application in the office of the register of deeds, and the sowing of the
seed obtained thereunder, the title and right of possession to the growing crop
arid to the grain produced from said seed shall be in the county which shall
have furnished the seed until the debt incurred for said seed shall have been
paid, and any seizure thereof or interference therewith, except by the applicant and those in his employ, for the purpose of harvesting, threshing and
marketing the same to pay the debt aforesaid, shall be deemed a conversion
thereof, and treble damages may be recovered against the person so converting
the same by the county furnishing said seed.
[1909, ch. 210, § 14.]
§ 3485. Duty of officers to prosecute. It shall be the duty of the constables
and town clerks of the towns, and the county commissioners, sheriffs and
state's attorneys of the counties furnishing seed grain under the provisions of
this article, having any knowledge of the violation of its provisions, to make
complaint thereof to a justice of the peace, and said justice shall thereupon
issue a warrant for the arrest of the offender, and proceed to hear and determine the matter, or to bind the offender over to appear before the grand
jury, as the case may be. [1909, ch. 210, § 15.]
The county
§ 3486. Commissioners advertise intention of distribution.
commissioners of every county proposing to distribute seed grain under the
provisions of this article shall advertise such intention in such manner and for
such length of time prior to the first day of March as is possible for them to
do giving notice that all applications must be filed with the county auditor,
or county clerk, by the first day of March; provided, that no distribution of
seed grain under the provisions of this article shall take place prior to the
tenth day of March. If more seed grain is applied for than can be supplied
by the coram issiotiers under the provisions of this article, a pro rata distribu.S-M
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tion shall be made by them among those who shall have been found entitled to
the benefits of this article. The commissioners shall have the right to refuse
any application which they may deem improper to grant, and they may
revise their adjustment of applications at any time before final distribution.
[1909, ch. 210, § 16.]
§ 3487. Grain furnished at cost. It shall be the duty of the commissioners
providing seed grain under the provisions of this article, to purchase the saint'
at the lowest price at which suitable grain can be obtained, and to furnish the
same to applicants at the actual cost thereof to the commissioners, with transportation and handling charges added, if any there be, and any person requiring or extorting from any applicant a greater price shall be deemed guilty of
a misdemeanor, and upon conviction thereof shall bo punished by fine or
imprisonment, or both, as the court may determine. [1909, ch. 210, § 17.]
§ 3488. Sinking fund. All money received by the county treasurer in payment of debts incurred under the provisions of this article, shall be paid into,
and become a part of the sinking fund herein provided for, and be used
exclusively in the purchase or payment of bonds issued hereunder. [1909, ch.
210, § 18.]
§ 3489. Bonds may be retired. Said board may at any time, with the concurrence of the owners thereof, pay and retire any of the bonds issued under
the provisions of this article out of the funds provided for that purpose, at
not more than the par value thereof and accrued interest. [1909, ch. 210, § 19.]
§ 3490. No tax levied, when. In case a sufficient fund has been paid into
the county treasury in any one year, as provided in section 3480, on or before
November first, to meet the interest and sinking fund provided for in this
act, then there shall be no tax assessed for such purpose in that year, and
in no year shall there be a greater sum assessed than will, together with the
balance at that date in the treasury belonging to the seed grain fund,
be sufficient to meet said interest and sinking fund promptly for that year.
[1909, ch. 210, § 20.1

Article 25.— Certificate op Debt Limit.
§ 3491. Certificate of debt limit necessary. No bond or evidence of debt
of any county, or bond of any township or other political subdivision of this
state, shall be valid unless the same has indorsed thereon a certificate stating
that such bond or evidence of debt is issued pursuant to law and is within
the debt limit, which certificate in case of a county shall be signed by the
county auditor, and in the case of a township or other political subdivision
shall be signed bv the treasurer of such township or other political subdivision.
[R. C. 1903, § 2577; 1890, ch. 33, § 1 R. C. 1899, § 2057.]
;

*
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Article

1.

§ 3533.

— State's

Attorneys.

§ 3492. Salary of state's attorney, assistant and clerk. As compensation
for his services the state's attorney shall be paid in all counties an annual
salary, based on the assessed valuation as follows:
In couuties having a
valuation under five hundred thousand dollars, three hundred dollars; over
five hundred thousand dollars, and under one million dollars, five hundred
dollars over one million dollars and under one million five hundred thousand
dollars, six hundred dollars; over one million five hundred thousand dollars
and under two million dollars, seven hundred dollars; over two million dollars and under two million five hundred thousand dollars, eight hundred
dollars; over two million five hundred thousand dollars and under three
million dollars, one thousand dollars; over three million dollars and under
five million dollars, twelve hundred dollars; over five million dollars and
under seven million dollars, fifteen hundred dollars over seven million dollars
and under eight million dollars, seventeen hundred and fifty dollars, and in
all counties having a valuation of over eight million dollars, two thousand
dollars for his personal services; provided, that in counties of over nimmillion dollars assessed valuation, an assistant state's attorney shall be
appointed by the state's attorney, who shall receive a salary fixed by the
county commissioners, and in counties of over nine million dollars assessed
valuation, the county commissioners may, whenever they deem necessary and
for such time as they may deem necessary, by resolution authorize the state's
attorney to appoint a clerk, who shall be subject to discharge by the state's
attorney and whose salary shall be fixed by the county commissioners and
paid by the county. In counties of less than nine million dollars assessed
valuation, the salary of the assistant state's attorney, if one is allowed by
the county commissioners, may be fixed by the county commissioners, and in
such counties of less than nine million dollars assessed valuation, the county
commissioners may. whenever they deem it necessary and for such time as
rhey deem necessary, by resolution, authorize the state's attorney to appoint
a clerk in lieu of an assistant state's attorney, which clerk shall be subject
to discharge at any time, by the state's attorney, and whose salary shall be
fixed by the county commissioners and paid by the county.
[1909, ch. 68;
1907. ch. 75: R. C. 1905, § 2578; 1SP9, ch. 149: R. C. 1899, § 2058.]
3493.
Salary
not
county comOffice
to
be
furnished.
diminished.
The
§
missioners in each county, the population of which does not exceed ten thousand, shall provide a suitable and convenient, office for the state's attorney
or in lieu thereof may allow a reasonable sum not exceeding forty per cent
of the salary prescribed by law for the rental and maintenance of such office.
The salarv of the state's attornev shall not be diminished during the term for
which he "was elected. [R. C. 1905, § 2579; R. C. 1895, § 2060.]
Commissioners cannot diminish snlarv during term of office. Polk r. Minnehaha
;

;

County,

5 D. 129.

37 N.

W.

Article

2.

93.

— Clerk of the District Court.

§ 3494. Salary of clerk of district court, how determined. The salary of
the clerk of the district court shall be regulated by the value of the property
in his county as fixed by the state board of equalization for the preceding
S36
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year, as follows: He shall be entitled to receive not to exceed five hundred
dollars in counties where the assessed valuation does not exceed five hundred
thousand dollars six hundred dollars in counties where the assessed valuation
exceeds five hundred thousand dollars but does not exceed one million five
hundred [thousand] dollars; eight [hundred dollars in counties] where the
assessed valuation exceeds one million dollars but does not exceed one million
five hundred [thousand] dollars; eight hundred dollars in counties where the
assessed valuation exceeds one million five hundred thousand dollars but does
not exceed two million dollars; nine hundred dollars in counties where the
assessed valuation exceeds two million dollars but does not exceed three
million dollars; one thousand dollars where the assessed valuation exceeds
three million dollars but does not exceed three million five hundred thousand
dollars; eleven hundred dollars where the assessed valuation exceeds three
million five hundred thousand dollars but does not exceed four million dollars
twelve hundred dollars where the assessed valuation exceeds four million
dollars but does not exceed five million dollars; thirteen hundred dollars
where the assessed valuation exceeds five million dollars but does not exceed
six million dollars; fourteen hundred dollars where the assessed valuation
exceeds six million dollars but does not exceed seven million dollars; fifteen
hundred dollars where the assessed valuation exceeds seven million dollars
but does not exceed eight million dollars; sixteen hundred dollars where the'
assessed valuation exceeds eight million dollars but does not exceed nine
million dollars, and in counties where the assessed valuation exceeds nine
million dollars but does not exceed ten million dollars, the clerk shall receive
the sum of eighteen hundred dollars, and in counties where the assessed valuati:>n exceeds ten million dollars the clerk shall receive two thousand dollars;
provided, that no clerk of the district [court] shall receive for his personal
service an amount in excess of two thousand dollars in any one year, as provided by this article, to be paid monthly from the general county fund on
the warrant of the countv auditor. [1907, ch. 74; R. C. 1905, § 2580; 1889,
eh. 64, § 1; R. C. 1899, § 2061.]
;

Provision as to compensation not in conflict with section 34 of article 5, nor section 6
of article 9, of. state constitution.
Minnehaha Countv v. Thome. 6 S. D. 449. 61 N. W.
688.

§ 3495. Clerk to keep fee book. Monthly report to county auditor. Each
clerk of the district court shall keep a book to be provided by the county
and which shall be a part of the public records of his office, in which shall
be entered each item of fees for services rendered and shall within three days
after the close of each, calendar month and also at the close of his term of
office, file with the county auditor a statement under oath showing the amount
of fees which he has received as such officer since the date of his last report,
and shall within three days deposit with the county treasurer the total sum
of such fees, which sum so deposited shall be placed to the credit of the
salary fund. Any clerk of the district court who shall neglect or omit to
charge or collect the fees charged in section 3498 to be charged and collected
by him for services rendered, or shall fail or neglect to keep a record of the
same, or to make a correct statement thereof to the county auditor, with
intent to evade the provisions of this article, shall be deemed guilty of *
misdemeanor. [R. C. 1905, § 2581; 1890, ch. 64, § 2; R. C. 1899, § 2062.]
Admissibility in evidence of books of account kept by clerk*. 52 L.R.A. 570.
Liability on otficial bond for loss by hank failure. 22 L.R.A. 449.

§ 3496. Deputy clerk of the district court. If in the judgment of the board
of county commissioners of any county in the state it shall be deemed necessary for the prompt and accurate dispatch of business in the office of the
clerk of the district court that a deputy or clerks be employed therein, they
shall, by resolution, fix the number of clerks to be employed and the compensation which they shall receive, which compensation shall be paid monthly
from the general salary fund by warrant of the county auditor; provided,
837

Digitized by

Google

POLITICAL CODE.

§§ 3496-3498

Fees and Salaries

that the officer in whose office such deputy or clerks are to be employee
shall have the sole power of appointing the same and removing them at
pleasure provided, further, that any officer who shall receive and appropriate
to his own use and benefit any part of the salary allowed any clerk employed
under the provisions of this article, shall be deemed guilty of a misdemeanor.
[R. C. 1905, § 2582; 1899, ch. 64, § 3; R. C. 1899, § 2063.]
In whose name acta by deputy officers to be performed.
18 L.R.A. 177; 43 L.R.A.
;

{N.S.) S77.

Competency of women as deputy clerks. 13 L.R.A. 721; 27 L.R.A. (N.S.) 532.
Change of salary of deputy as violation of constitutional provision against change of
salary of public officer during term of office. 37 L.R.A. (N.S.) 388.

§ 3487. Excess of fees, how disposed of. In case the fees paid into the
county treasury in any calendar year by the clerk of the district court shall
exceed the salary fixed herein, and the compensation of a deputy or clerks as
herein provided, then and in that case the county treasurer and the county
auditor of the county in which such excess shall have occurred shall within
thirty days thereafter credit such excess to the general fund of the county.
[R. C. 1905, § 2583; 1899, ch. 64, § 4; R. C. 1899, § 2064.]
§ 3498. Fees to be charged. Clerks of the district court shall charge and
collect the following fees:
1. In actions for the recovery of money only, in which judgment is entered
by default, for all services prior to execution, three dollars.
2. In all other actions in which judgment is entered by default, for services
prior to execution, five dollars.
3. In special proceedings, for all services prior to appeal, five dollars.
4. In actions in which an issue of fact is tried, for all services prior to
execution, seven dollars.
5. In actions in which only a question of law is tried, the fees shall be the
same as on default in like actions.
6. In addition to the foregoing fees, for all services growing out of a
provisional remedy, there shall be charged and paid at the time the remedy is
applied for, for the first paper in connection therewith filed, two dollars and
fifty cents.
7. For issuing executiou in any action, one dollar.
8. For filing execution on return, fifty cents.
9. For filing and indexing a mechanic's lien, one dollar.
10. For filing and indexing any other paper authorized to be filed in his
office, but not connected with any civil action or proceeding, fifty cents.
11. For making certified abstracts of any judgment, or certified copy of
any judgment, order or other paper, filed or recorded in his office, for the
first, four folios, fifty cents: for each additional folio, ten cents.
12. For entering satisfaction of any judgment or lien, fifty cents.
13. For taking declaration of intention to become a citizen of the United
States and making a certified copy of the record thereof, one dollar.
14. For final naturalization papers, including copy of the recced thereof,
one dollar.
1
15. For each additional copy of either of such citizen's papers, fifty cents.
16. For approving bond of a notary public, fifty cents.
17. For entering and indexing commission of notary public, fifty cents.
18. For taking an acknowledgment or administering an oath, twenty-five
cents.
19. For recording and indexing any paper, not filed in an action or proceeding, for the first four folios, fifty cents; for each additional folio, ten
cents.
20. For a certificate of the official capacity of a notary public, or other
«>fiie«*r, fifty cents.
21. For certifying an abstract of real property as to judgments and liens,
for eneh person named in the abstract as to whom search is made, ten cents.
.

j
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22. For receiving, keeping and paying out money in pursuance of law or
an order of court, one per cent of the amount, which shall be paid by the person receiving such money.
23. For issuing commission to take depositions, one dollar.
24. For certifying the record on appeal to the supreme court, or to the
district court of any other county and transmitting the same, five dollars.

For all services on remittitur from supreme court, two dollars.
For taking depositions, per folio, ten cents.
For making certified transcripts of any judgment, one dollar.
28. For filing and docketing transcript of judgment from justice 's court or
from any other county, one dollar.
29. For filing and entering affidavit and other papers, for renewal of any
judgment, two dollars. [R. C. 1905, § 2584; 1899, ch. 64, § 5; R. C. 1899,
25.
26.

27.

4 2065; 1901, ch. 92; 1903, ch. 55.]
Fees of clerks on filing record and docketing cause

in

federal

supreme court.

86

L.R.A. 830.
Rijjht of clerk on «n!ary Kasis to retain fee for naturalization.

30 L.R.A. (N.S.) 810.

§ 3499. Deposit of fees to be required. No civil action, appeal or proceeding shall be entered in the clerk's office of said district court until the person
desiring such entry shall deposit with the clerk the sum of five dollars on
account of fees in the ease, and out of which the clerk shall satisfy the fees
due in such case as they accrue, and whenever said sum or any other deposit
is exhausted, said clerk may require as a condition for further entries, or
clerk's fees, an additional deposit of two dollars for the purpose and applications as aforesaid. Any balance remaining with said clerk after such application and the determination of the case shall be returned to the party disposing the same, his agent or attorney.
[R. C. 1905, § 2585; 1899, ch. 64,
§ 6 ; R. C. 1899, § 2067.]
Article 3.
Couxtv Judges.

—

As compensation for his services the
§ 3500. Salary of county judge.
county judge shall be paid in all counties an annual salary based on the
assessed valuation as follows:
In counties having a valuation under five hundred thousand dollars, five
hundred dollars; over five hundred thousand dollars and under one million
dollars, seven hundred dollars; over one million dollars and under two
million dollars, nine hundred dollars; over two million dollars and under
three million dollars, eleven hundred dollars; over three million dollars and
under four million dollars, thirteen hundred dollars over four million dollars
and under five million dollars, fifteen hundred dollars; over five million dollars and under six million dollars, sixteen hundred dollars; over six million
dollars and under seven million dollars, seventeen hundred dollars over seven
million dollars and under eight million dollars, eighteen hundred dollars;
and in all counties having a valuation of over eight million dollars, two
thousand dollars, and no more for his personal services. Provided, that the
salary of county judge in counties having increased jurisdiction shall not be
affected bv the provisions of this article.
[1911, ch. 218; R. C. 1905, § 2586;
1399, eh. 68; R. C. 1899, § 2068.]
;

;

Maximum

to S.i.500.

salary of countv iudgea in counties haring increased jurisdiction
State ox rel. Davis v. Kubrick. IS X. D. 402, 121 X. W. 65.

ia

limited

§ 3501. Provision for deputies. Salaries. If in the judgment of the board
of county commissioners of any county it is deemed necessary for the prompt
and accurate dispatch of the business in the office of county judge that deputies or clerks be employed therein, it shall by resolution fix the number of
elerks to be employed and amount of compensation to be paid such deputies
or clerks, which compensation shall be paid monthly from the special salary
fund, when the salary fund is exhausted then out of the general fund by
warrant; provided, that the officer in whose office such deputies or clerks arc
employed shall have the sole power of appointing and removing them at
839

Digitized by

Google

§§ 3501-3506

POLITICAL CODE.

Pees and Saiarie*

pleasure. In no case shall the county judge be allowed for clerk hire unless
such services have been actually rendered. [R. C. 1905, § 2587 1899, ch. 69
R. C. 1899. § 2069.]
Any officer who shall
§ 3502. Misappropriation of salary, misdemeanor.
receive and appropriate to his own use and benefit any part of the salary
allowed to any such clerk or deputy shall be guilty of a misdemeanor. [R. C.
1905. § 2588; 1899, ch. 69; R. C. 1899, § 2069.]
§ 3503. County to be reimbursed, how. For the purpose of reimbursing the
county for the salaries provided in the foregoing sections to be paid to judges
of county courts each petitioner for letters testamentary, or administration
or guardianship, before filing the same in the county court, shall pay or
cause to be paid into the county treasury for the use and benefit of the
county in whose county court proceedings are to be instituted to settle the
estate of a deceased person or for the appointment of a guardian the sum of
five dollars, and when the value of said estate has been ascertained by the
court through the inventory and appraisement or upon hearing of the sanu-.
as legally required, within thirty days after the issuance of letters testamentary, administration or guardianship, the judge of said court, shall require
an additional fee to be paid from said estate into said county treasury of
five dollars for each and every one thousand dollars or fraction thereof in
excess of the first one thousand dollars in value therein found after deducting
the amount of the liens or incumbrances against the property of said
decedent, as shown by said inventory and appraisement, and in all cases in
addition thereto, all sums necessarily expended in publishing or serving
notices required by law.
[1913, eh. 127; 1909, ch. 119; 1890, ch. 50, § 4;
R. C. 1899, § 2071; 1903, ch. 66; 1905, ch. 87.]
This section takes the place of section 2580, Code of 11)05, which was held unconstitutional in Malin v. Lemoure County, 27 N. D. 140, 50 L.B.A.(N.S.) 007, 145 N. W. 582.
§ 3504. Payments to treasurer. Receipts. "When the payments provided
for in the foregoing sections are made to the treasurer of the proper county
he shall execute therefor duplicate receipts, one of -which shall be filed with
r
the county auditor and one with the judge of the county court. [R. O. 190. i.
§ 2590; 1890, ch. 50, § 5; R. C. 1899, § 2072.]
;

Article

i

— County Auditors.

§ 3505. Term of office commences, when. The term of office of the county
auditor shall commence on the first Monday in April next succeeding his election.
fR. C. 1905, § 2591; 1897, ch. 43; R. C. 1899, § 2072a; 1903, ch. 72.]
§ 3506. Salary of, how determined. The salary of the county auditor shall
be regulated by the value of the property in his county as fixed by the state
board of equalization for the preceding year as follows: Provided, that no
county auditor shall receive more than one thousand two hundred dollars for
his personal services in any one year in counties where the valuation of taxable property is less than one million five hundred thousand dollars; nor
more than one thousand four hundred dollars in counties where the assessed
valuation exceeds one million four hundred thousand dollars, but does not
exceed two. million dollars ; nor more than one thousand five hundred dollars
in counties where the assessed valuation exceeds two million dollars, but
does not exceed three million dollars: nor more than one thousand six hundred dollars in counties where the assessed valuation exceeds three million
dollars, but does not exceed four million dollars nor more than one thousand
seven hundred dollars in counties where the assessed valuation exceeds four
million dollars, but does not exceed four million five hundred thousand dollars nor more than one thousand eiprht hundred dollars in counties where the
assessed valuation exceeds four million five hundred thousand dollars, but
does not exceed five million dollars: nor more than one thousand nine hundred dollars in counties where thp assessed valuation exceeds five million
;

;
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but does not exceed six million dollars nor more than two thousand
where the assessed valuation exceeds six million dollars,
but does not exceed seven million dollars; nor more than two thousand one
hundred dollars in counties where the assessed valuation exceeds seven million
dollars, but does not exceed eight million dollars; nor more than two thousand two hundred dollars in counties where the assessed valuation exceeds
eight million dollars, but does not exceed nine million dollars nor more than
two thousand three hundred dollars in counties where the assessed valuation
exceeds nine million dollars, but does not exceed ten million dollars; nor
more than two thousand four hundred dollars in counties where the assessed
valuation exceeds ten million dollars, but does not exceed eleven million
dollars; nor more than two thousand five hundred dollars in counties where
the assessed valuation exceeds twelve million dollars; and all moneys received
as fees for certifying to abstracts or deeds in excess of the salary as limited
by this article shall be paid by the countv auditor at the end of each month
into the revenue fund of the county.
[1907, ch. 70; R. C. 1905, § 2592; 1899,
eh. 56; R. C. 1899, § 2073.]
§ 3507. Provision for deputies. If in the judgment of the board of county
commissioners of any county it is deemed necessary for the prompt and
accurate dispatch of the business in the office of the county auditor, that
clerks or deputies be employed therein, they shall authorize the same, and the
allowance for such clerk hire shall be paid in the same manner as all other
similar claims against the county, but in no case shall the auditor be allowed
for clerk hire unless such services have been actually rendered.
[R. C. 1905,
§ 2593: 1891. ch. 52, § 2; R. C. 1899. § 2074.]
Employment of deputies is within discretion of countv. TilloUon v. Potter Countj, 13
S. D. 4fi6. <<3 N. W. 623
Tillotson v. Potter Conntr.^6 S. D. 60, 71 N. W. 754.
dollars,

;

dollars in counties

;

:

Article

5.

— Register

op Deeds.

As compensation for his services the
§ 3508. Salary, how determined.
register of deeds shall be paid in all counties an annual salary based on the
assessed valuation as follows:
Tn counties having a valuation under five
hundred thousand dollars, five hundred dollars; over five hundred thousand
dollars and under one million dollars, seven hundred and fifty dollars; over
one million dollars and under one million five hundred thousand dollars, one
thousand dollars; over one million five hundred thousand dollars and under
two million dollars, twelve hundred dollars; over two million dollars and
under three million dollars, fourteen hundred dollars; over three million
dollars mid under five million dollars, sixteen hundred dollars; over five
million dollars and under eight million dollars, seventeen hundred dollars;
over eight million dollars and under nine million dollars, eighteen hundred
dollars; and in all counties having a valuation over nine million dollars, two
thousand dollars and no more for his personal services. [R. C. 1905, § 2594;
1899. ch. 132; R. C. 1899, § 2075.]

§ 3509. Fee book to be kept. Monthly reports. Penalty. Each register of
deeds shall keep a book provided by the county in which shall be entered
ach item of fees for services rendered and shall, within three days after the
<-lose of each calendar month and also at the end of his term of office, file
with the county auditor a statement under oath showing the fees which he
has received as such officer since the date of his last report, and also within
three days deposit with the county treasurer the total sum of such fees,
which sum so deposited shall be placed to the credit of the special salary
fund. Any register of deeds, who shall neglect or omit to charge or collect
the fees allowed by law for services rendered, or shall fail or neglect to keep
a record of the same, or to make a correct statement thereof to the county
auditor, with intent to evade the provisions of this section, shall be deemed
•
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guilty of a misdemeanor.
§ 2076. J

Entitled only to fees collected by him.

N. W.

May

Fees and Salaries

[R. C. 1905, § 2595; 1891, ch. 52, § 4; B. C. 1899.

Smithaon

v.

Fall River County, 15 8. D. 84,

f>

7

1.

waive right to have

Parrish

v.

Mahnn'ey, 10

Monthly summary of

S.

advance when not required to pay them to county.
N. W. 97, 65 Am. St. Hep. 715.
by register of deeds, made up from memorandum of
to "reception register" is not competent evidentCounty, 25 S. D. 542, 127 N. W. 641.

fees paid in

D. 276, 73

fees collected

miscellaneous item* and transferred
of fees collected.
Putnam v. Custer

§ 3510. County commissioners may employ deputies. When. Compensation.
If in the judgment of the board of county commissioners, it shall be deemed
necessary for the prompt and accurate dispatch of business in the office of
the register of deeds that deputies or clerks be employed therein, it shall by
resolution fix the number of clerks to be employed and the compensation which
they shall receive, which compensation 6hall be paid monthly from the special
salary fund, but when the salary fund is exhausted, then out of the general
fund by warrant provided, that the officers in whose office such deputies or
clerks are employed shall have the sole power of appointing and removing
them at pleasure; provided, further, that in counties having a population of
less than fifteen thousand such amount so paid such register of deeds for
salary and clerk hire shall not exceed the sum of five thousand dollars; an«l
in counties having a population of more than fifteen thousand and less than
twenty-five thousand, such amount so paid to such register of deeds for salary and clerk hire shall not exceed the sura of six thousand dollars; and
;

i

counties having a population of more than twenty-five thousand, such amor.nso paid to such register of deeds for salary and clerk hire shall not excr<the sum of twelve thousand dollars provided, that if the amount of moiu'y
that may be paid for clerk hire in any county in this state shall not b<*
sufficient for the prompt and regular dispatch of business in such county,
the judge of the district court of the district in which such county is siiu
ated, may upon application of the register of deeds of such county, and after
proper showing, order the register of deeds to employ such extra clerks as
may be necessary for the prompt, dispatch of business in said office, whose
compensation shall be paid out of the receipts of said office; provided, however, that all moneys received for compiling of the continuation of abstracts
of title shall be turned over to the county treasurer, who shall credit the same
to the county general fund. Any officer who shall receive and appropriate
to his own use and benefit any part of the salary allowed to any such clerk
or deputy shall be guilty of a misdemeanor.
[1913, ch. 243; 1907, ch. 69:
R. C. 1905, § 2596; 1891, ch. 52, § 6; R. C. 1899, § 2078; 1903, ch. 154.1
Entitled to amount of fees of office, onlv. Smithston v. Fall River Co., 15 S. D. 34, 87
:

;

X. VV.

1.

§ 3511. Pees. The register of deeds shall charge and collect the following fees:
1. For recording a deed, mortgage or other instrument and indexing for
the first four hundred words, seventy-five cents; for each additional folio,
ten cents.
2. Copy of record for each ten words, one cent.
3. Certificate and seal, twenty-five cents; provided that no charges for
certificate and seal shall be made in filing or recording any instrument presented for record.
4. Making certified abstract of title, for the first deed or transfer, one
dollar, and for each additional deed or transfer, twenty-five cents; making
chattel mortgage abstract, for the first entry, one dollar, and for each additional entry, ten cents.
5. Whenever any person presents an abstract to the register of deeds who
made the same for continuation of such abstract, it shall be his duty to continue the same and he shall be entitled to receive twenty-five cents for each
new transfer, and twenty-five cents for his certificate thereto, and no more.
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lis

pendens or

satis-

faction of real estate mortgage, fifty cents.
7. For recording marks and brands, each twenty-five cents.
8. For filing and indexing a satisfaction of mortgage on real estate chattel
mortgage, or for filing and indexing a renewal of a chattel mortgage, twentyrive cents, bat no fee shall be charged for releasing the same.
9. For filing and indexing other instruments not herein specified, authorized
by law to be filed, twenty-five cents.
10. For recording a register's certificate from the register of any United

States land

office, fifty cents.

11. For recording a mortgage satisfaction, mortgage assignment, power of
attorney to assign, satisfy or foreclose a mortgage, attorney's affidavit in
mortgage foreclosure, and indexing where more than one mortgage is
described in the same instrument, twenty-five cents, for indexing each additional mortgage so described in addition to the fee provided for in subdivisions 1 and 6 hereof.
12. Whenever any person demands a chattel mortgage abstract it is the
duty of the register of deeds to forthwith prepare such abstract and he shall
charge and collect ten cents for each mortgage appearing on said abstract.
[1911, ch. 259; R. C. 1905, § 2597; 1897, ch. 124; R. C. 1899, § 2079.]
i

Article 6.-— County Treasurer.

The county treasurer of each county
§ 3512. Salary, how determined.
shall be allowed at the time of his settlement all sums paid by him for printing such advertisements as he is required to have done, at the rates preseriber!
by law; and all sums paid by him for blank books and stationery necessarily
used in his office, and shall receive for his services such sums as may be
allowed by law for the collection and paying over all moneys collected or
received by him for the leasing, sale or interest on school or other state
lands, and all other public moneys by him collected or received as such
county treasurer for each year's services as follows: Four and one-half cents
on each dollar for the first ten thousand dollars; three cents on each dollar on
the next twenty thousand dollars; and two cents on each dollar on all sums
over thirty thousand dollars and less than sixty thousand dollars, and one
<'ent on each dollar on sums over sixty thousand dollars, to be paid on the
warrant of the county auditor out of the salary fund, and whenever the salary
fund shall be exhausted the auditor shall draw his warrant on the general
fund provided, that no compensation shall be allowed the treasurer for any
moneys received from his predecessor in office, or his legal representatives,
nor on moneys received from the current school funds of the state arising
from the lease or sale of such lands provided, that no treasurer shall receive
more than one thousand two hundred dollars for his personal services in any
one year in counties where the valuation of taxable property is less than one
million five hundred thousand dollars nor more than one thousand four hundred dollars in connties where the assessed valuation exceeds one million
four hundred thonsand dollars but does not exceed two million dollars; nor
more than one thousand five hundred dollars in counties where the assessed
valuation exceeds two million dollars but does not exceed three million dollars; nor more than one thousand six hundred dollars in counties where the
assessed valuation exceeds three million dollars but does not exceed four
million dollars nor more than one thousand seven hundred dollars in counties
where the assessed valuation exceeds four million dollars but does not exceed
nor more than one thousand
"our million five hundred thousand dollars
«'ight hundred dollars in counties where the assessed valuation exceeds four
million five hundred thousand dollars but does not exceed five million dollars;
;;or more than one thousand nine hundred dollars in counties where the
assessed valuation exceeds rive million dollars but does not exceed six million
;

;

;

.

;

;
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nor more than two thousand dollars in counties where the assessed
valuation exceeds six million dollars but does not exceed seven million dollars
nor more than two thousand one hundred dollars in counties where the
assessed valuation exceeds seven million dollars but does not exceed eight
million dollars nor more than two thousand two hundred dollars in counties
where the assessed valuation exceeds eight million dollars but does not exceed
nine million dollars; nor more than two thousand three hundred dollars in
counties where the assessed valuation exceeds nine million dollars but does
not exceed ten million dollars; nor more than two thousand four hundred
dollars in counties where the assessed valuation exceeds ten million dollars
but does not exceed eleven million dollars; nor more than two thousand
rive hundred dollars in counties where the assessed valuation exceeds twelve
dollars

;

;

million dollars; and all moneys received as fees for certifying to abstracts in
excess of the salary as limited by this article, shall be paid by the county
treasurer at the end of each month into the revenue fund of the county;
provided, further, that whenever the salary of the county treasurer is limited
to a fixed sum by the second proviso of this section, such sum shall be paid
in the manner provided above at the end of each month in twelve equal
installments and no treasurer receiving pay for his services under said second
proviso, whose salary cannot be certainly and exactly fixed at the beginning
of his official year, shall receive more than one-twelfth of h'is annual salary
at the end of each month, as carefully estimated and recorded by the hoard of
county commissioners at its January meeting in each year; and the balance
of the year's pay found to be due the treasurer shall be paid to him on the
computation of such board of commissioners at its next January meeting.
[R. C. 1905, § 2598; 1899, ch. 67; R. C. 1899, § 2080.]
No commission on money received on sale of court house bonds Sandager v. Walsh
County, 6 D. 1, 50 X. W. *196; Territory v. Cavanaugh, 3 D. 325, 19 N. W. 413.
Treasurer entitled to five per cent commission on sale of land for delinquent taxes.
Nichols

v.

Roberts, 12 N. D. 193, 96 N.

W.

298.

Countv treasurer entitled to one per cent commissions for collecting
Centervjlle v. Turner County, 23 S. D. 424, 122 N. W. 350.

city

and achool

tax.

Salaried county treasurer is not entitled to commission on real estate sold to county
nor to compensation for issuing tax sale certificates. Campbell County v. Overby, 20 6.
D. 640, 103 N. W. 247.
Treasurer of county is not entitled to fees on bonds sold under section 975 in addiMeier v. Sanborn County, 28 S. D. 3SG, 133 N. \V. 695.
tion to salary.

§ 3513. Deputies,

when

appointed.

Salaries.

board of county commissioners of any county

it

If in the
shall be

judgment of the
deemed necessary

for the prompt and accurate dispatch of business in the office of the county
treasurer, that a deputy or clerk be employed therein, it shall by resolution
fix the number of deputies or clerks to be employed, and the length of time
they shall be employed together with the compensation which they shall
receive, which compensation shall be paid monthly, in the same manner as
the salary of the county treasurer; but the officer in whose office such deputy
or clerks are to be employed shall have the sole power of appointing and
removing them at pleasure. Any county treasurer who shall receive and
appropriate to his own use any part of the salary allowed any clerk or deputy
[R. C. 1905, § 2599;
in his office shall be deemed guiltv of a misdemeanor.
1891, ch. 53, § 2; R. C. 1899, § 208i.]

Employment

of d?puty within discretion of county commissioners.
83 N. W. 623.
for clerk hire.
Jacobson
N. D. 6, 90 N. W. 1107.

Countv. 13

Tillotson

v.

Potter

S. D. 460,

Countv treasurer cannot bind county

Articlk

7.

Hansom County, 15

— Sheriff.

§ 3514. Fees to be charged. The sheriff shall be entitled to charge and
receive the following fees:
1. Serving capias with commitment of bail and return, two dollars.
2. For ?a cli search or search warrant, one dollar.
844
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3514

Arresting under search warrant, each defendant, one dollar.
4. Serving summons, warrant of attachment, order of replevin, injunctional
order, citation or other mesne process and return thereon, sixty cents; each
defendant besides the first, fifty cents.
5. Copy of summons or orders of attachment, twenty-five cents.
6. Copy of injunctional order, twenty-five cents.
7. Serving subpoena for witness, each person^ twenty-five cents.
8. Taking and filing bond in claim and delivery, or other undertaking to be
furnished to and approved by the sheriff, one dollar.
9. Traveling expenses for each mile actually and necessarily traveled, ten
cents; provided, that when it is necessary to travel by team or automobile,
the actual cost of the same may be charged in addition to such mileage. In
no case, however, shall the cost of the livery or automobile exceed three
dollars per day, the number of miles which constitute a day's travel to be
reckoned as follows: When the distance traveled is twenty miles or under,
a half a day shall be allowed for the same, and when the distance traveled is
greater than twenty miles and not to exceed forty miles, a full day shall be
allowed; this same ratio to prevail when the distance traveled exceeds forty
3.

miles.
10. Making copy of any process,
for each ten words, one cent.
11.
12.

bond or paper, other than herein provided,

Levying writ of execution and return thereof, one dollar.
Levying writ of possession with the aid of the county, two dollars and

fifty cents.
13.
14.

Levying writ of possession without the aid of the county, two dollars.
Summoning grand jury, including mileage to be paid by the county,

fight -dollars.
15. Summoning petit jury, sixteen dollars, and ten cents per mile for each
mile actually and necessarily traveled, to be paid by the county.
16. Summoning special jury, for each person empanelled, twenty-five cents.
17. Serving notice of motion or other notice or order of the court, fifty

cents.
18.

Executing writ of habeas corpus and return, one dollar and twenty-

five cents.

Serving writ of restitution and return, one dollar and twenty-five cents.
20. Calling inquest to appraise any goods and chattels which he may be
required to have appraised, sixty cents, and to each appraiser, to be taxed
as costs, one dollar.
21. Advertising sale in newspaper, in addition to the publisher's fees, sixty
19.

cents.

Advertising in writing for sale of personal property, one dollar.
Executing writ or order of partition, two dollars.
Making deed for land sold on execution or order of sale, two dollars.
25. Committing prisoner to prison, or discharging therefrom, fifty cents.
26. Opening court and attending thereon, four dollars per day, to be paid
by the county; and the sum of two dollars per day shall be allowed for
attendance in justice's court in criminal actions, but this per diem shall not
be construed to apply to deputies.
27. Commissions on all moneys received and disbursed by him on execution, order of sale, order of attachment, decree or on sale of real or personal
property, shall be:
(a) For each dollar not exceeding four hundred dollars, three cents.
(b) For eaeh dollar above four hundred dollars, and not exceeding one
22.
23.
24.

dollars, two
For each dollar

thousand

cents.

in excess of one thousand dollars, one cent.
28. In all cases in the district court where persons in whose favor tliexecution order of sale is issued, shall bid in the property sold on execution
(c)

845
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or judgment, the sheriff or person making such sale shall receive the following compensation:
(a) When the amount for which the property is hid in does not exceed
one thousand dollars, the sum of five dollars and no more.
(b) When the amount for which the property is bid in exceeds one thousand dollars, the sum of ten dollars and no more.
29. For services in case of redemption of property from sale under execution or mortgage foreclosure, for issuing certificate of redemption, one dollar.
30. For selling real property under foreclosure of mortgages by advertisement, the same fees as are allowed by law for the sale of real property
under a judgment of foreclosure and sale of such property and no more.
31. For boarding prisoners, not exceeding seventy-five cents per day each,
to be determined by the board of county commissioners.
32. For distributing ballot boxes to the various precincts, two dollars per
day and mileage.
33. In all cases where persona' property shall be taken by the sheriff on
execution or under a warrant of attachment, and applied in satisfaction of
the debt without sale, he shall be allowed the same percentage on the appraised value thereof as in case of sale.
34. For the expense of taking and keeping possession of and preserving
property under attachment, execution or other process, such sum as the
eourt may order, not to exceed the actual expense incurred, and no keeper
must receive to exceed three dollars per day, nor must he be so employed,
unless the property is of such character as to require the personal attention
and supervision of a keeper. No property must be placed in charge of a
keeper if it can be safely and securely stored, or when there is no reasonable danger of loss. [1909, ch. 120: R. C. 1905, § 2600; 1881, ch. 77, §§ 1, 2;
1885, eh. 56, § 1 1897, ch. 100; R. C. 1899 § 2082; 1903, ch. 178; 1903, ch. 99.]
Compensation for summoning petit jury, $10; grand jury, $8; mileage. 5 cents (not is
cents)
nothing for making conies of venires. Kemex v. Lawrence County, 13 S. D. 4 IS.
S3 N. \\ .V>4: Xclier ?. McCook County, 11 S. D. 422. 78 X. W. 908.
Mubt collect fees from debtor in addition to amount called for in writ or chattel roort
gage. De Luce v. Root. 12 S. IX 141, 80 N. W.'lSl.
Not entitled, uuder chapter 67. N. D. Law* 1S97. to $5 for each description of lard
sold to county for delinquent taxes.
Wilson v. C:\S3 County, S N\ D. 456, 79 X. W. 985.
3515.
Fees for transportation of prisoners and patients. The necessary
§
expenses and legal fees of sheriffs and other officers incurred in conveying
prisoners to the penitentiary or reform school, or patients to the hospital for
the insane, shall be audited as other accounts against the state are audited,
and paid out of the state treasury. The auditor may allow for such expenses
mid fees the following rates:
1. Three dollars per day for the time of the sheriff or other officers
necessarily spent in going to and returning from such pi -nitentiary, reform
school or hospital, by the nearest route.
2. Two dollars and fifty cents per day for each guard necessary for conveying prisoners to the penitentiary or reform school, and one dollar and
fifty cents per day for each guard necessary for coiiveying patients to the
hospital for the insane, and in either case actual traveling expenses.
Not more than one guard shall be allowed for one prisoner, and one
additional guard for every two additional prisoners or patients. When conveyance by team is necessary, a team and driver may be employed at a rate
of compensation not exceeding five dollars per day, but not less than forty
miles per day shall be taken as a day's travel. All bills shall be in writing
and fully itemized and verified by oath, and accompanied by the receipt of
the warden of the penitentiary or superintendent of the reform school, or of
the hospital for the insane for the delivery of such prisoner or patient. Such
accounts shall first be approved by the board of county commissioners of the
county from which the prisoner or patient is committed, and be entered in
:

r

:

.
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the record of their official proceedings, which approval shall be indorsed
thereon. [R. C. 1905, § 2602 1879, ch. 23, § 41 1885, ch. 57, § 1 1885, ch. 58.
;
;
§ 1; 1895, ch. Ill, § 1; E. C. 1899, § 2084; 1901, ch. 196.
This section is R. C. 1905, § 2GU2, and importaut mention of it is made in three of tin-,
paragraphs in section 653p in this compilation.
;

§ 3516. Fees in county and justice's court. The sheriff, for performing
the duties required by law to be performed by him in the county or justice's
court, shall receive the same fees as are allowed for similar services in the
district court, to be taxed against the proper party.
[R. C. 1905. § 2603;
R. C. 1899, § 2085.]
3517.
Pees to be indorsed on process. When any sheriff or other officer
§
shall servo any summons, subpoena, bench warrant, venire or other process in
any action to which this state or any county is a party, such officer shall be
required to indorse upon such writ or process, or upon a paper attached
thereto, at the time he makes his return of service thereon, a statement of
his fees for such service, the number of miles traveled and the amount of his
mileage, and in case he shall fail to muke his return with such statement
and hie the same with the clerk of the court from which such process issued
before judgment is rendered in the aetion to which such process relates, he
shall receive no fees for such service, and the county commissioners of the
county are prohibited from allowing the same.
[R. C. 1905, § 2604: 1883.
ch. 54, § 1; R. C. 1899, §
2086.J
Commissioners may allow fros and expanses for bringing back fugitive from justicr.
though no statement filed with examining magistrate." Thoma* v. Douglas Count v. 1.1
83 X. W. 580.

S. U. 520.

The United States
§ 3618. Fees for boarding United States prisoners.
shall be liable to pay for the board of prisoners committed to any county
jail in this state by authority of United States courts the same charges as are
allowed for the board of prisoners committed under authority of this state
the United States shall also be liable to pay such sum for guard hire and
board of guards as is actually expended by the sheriff: provided, that no
sheriff shall employ more than one guard when the number of United States
prisoners in his custody is less than six. and but one additional guard for
each additional six prisoners or fractional number thereof: provided, further,
that there shall not be paid to any guard a sum exceeding two dollars per
day for his serviers for the time actually employed. [R. C. 1905. § 2605;
R. O. 1895, $ 2087.]
§ 3519. Liability of the United States. Whenever United States prisoners
are committed to any county jail in this state, the United States shall be
liable to pay to the county in which such jail is situated the sum of onp
dollar per day during the time such county jail is used for the keeping of
United States prisoners. The jail rent provided in this section shall be
exclusive of the charge for support of United States prisoners provided for
in the preceding section.
[R. C. 1905. § 2606; R. C. 1895, § 2088.]
§ 3520. Sheriff's salary. The salary of the sheriff shall be regulated by
the population in his county, according to the last preceding official state or
federal census, as follows
Provided, that no sheriff shall receive more than
fifteen hundred dollars for his personal services in any one year in counties
having a population of less than five thousand; sixteen hundred dollars in
counties having a population of five thousand and not exceeding seven thousand seventeen hundred and fifty dollars in counties having a population
of seven thousand and not exceeding nine thousand nineteen hundred dollars
in counties having a population of nine thousand and not exceeding eleven
thousand two thousand dollars in counties having a population of eleven
thousand and not. exceeding thirteen thousand: twenty-one hundred dollars
in counties having a population of thirteen thousand and not exceeding
fifteen thousand twenty-two hundred dollars in counties having a population
of fifteen thousand and not exceeding seventeen thousand; twenty-three
:

;

;

;

:
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hundred dollars

in counties having a population of seventeen thousand and
not exceeding nineteen thousand; twenty-four hundred dollars in counties
having a population of nineteen thousand and not exceeding twenty-three
thousand twenty-five hundred dollars in counties having a population of
twenty-three thousand and not exceeding twenty-four thousand ; twenty-six
hundred dollars in counties having a population of twenty-four thousand
and not exceeding twenty-five thousand; twenty -seven hundred dollars in
counties having a population of twenty-five thousand and not exceeding
twenty-six thousand; twenty-eight hundred dollars in counties having u
population of twenty-six thousand and not exceeding twenty-seven thousand
twenty-nine hundred dollars in counties having a population of twenty-seven
thousand and not exceeding twenty-eight thousand; three thousand dollars
in counties having a population of twenty-eight thousand and not exceeding
twenty-nine thousand thirty-one hundred dollars in counties having a population of twenty-nine thousand and not exceeding thirty thousand; thirty
two hundred dollars in counties having a population of thirty thousand and
not exceeding thirty-one thousand; thirty-three hundred dollars in countiehaving a population of thirty-one thousand and not exceeding thirty-two
thousand; thirty-four hundred dollars in counties having a population e\
ceeding thirty-two thousand and not exceeding thirty-three thousand; thirty
five hundred dollars in counties exceeding thirty-three thousand; provided,
that no sheriff within the state of North Dakota shall receive for his personal
services more than thirty-five hundred dollars in one year. Provided, further,
that in all counties having a population less than twenty-five thousand tin
county commissioners may raise the sheriff's salary not to exceed five per
cent of the salary prescribed in this section, if the commissioners in their
judgment find the salary prescribed to be inadequate. [1911, ch. 275, § 1.
Sections 3520-3520 are Laws 1911, ch. 275, except the last section of that chapter read
;

;

ing as follows: " Provided, however, that the provisions of this act shall not apply t«the present term of officers elected or appointed prior to the taking effect of this act."

§ 3521. Mileage. In addition to the salary prescribed by the preceding
section the sheriff or his deputy or deputies shall be allowed ten cents per
mile for each and every mile actually and necessarily traveled in the performance of any of their official duties. [1911, ch. 275, § 2.]
See note to section 3522.

The sheriff or his deputy or deputies shall be allowed as
reimbursement for livery hire necessarily used in the performance of his
official duties, the actual expenses of such livery or automobile hire
which shall in no case exceed five dollars per day; forty miles or major
fraction thereof shall be reckoned as one day's drive; twenty miles or less
shall be reckoned as one-half day's drive; the same ratio shall apply to all
drives extending over forty miles.
[1911, eh. 275, § 3.]
§ S522. Livery.

or their

The provisions in this and the preceding section do not control section 3515
not until Julv 1, 1915. So stated in three pani^mphs in section 653g.

— at least

If in the judgment of the board of county commissioners
of any county it shall be necessary for the prompt dispatch of business in
the sheriff's office they shall by resolution provide -for appointment by the
sheriff of a deputy, or deputies, and clerks, and the time for which they
shall he employed, and fix the compensation which they shall receive, which
shall be paid monthly in the same manner as the salary of sheriff. Provided,
that no such deputy or clerk shall receive less than sixty dollars nor more
than one hundred dollars per month, except that in all counties having a

§ 3523. Deputies.

population of more than thirty-three thousand according to the last census
the chief deputy sheriff shall receive a salary of one hundred twenty-five
dollars per month. Provided, that the sheriff shall appoint in each commissioner district of his county, except in commissioner districts where a salaried
deputy is located, at least one deputy, whose compensation shall be such
mileage and livery fees only as are now provided by law. [1913, ch. 270;
1911, ch. 275, § 4.]
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In case of any emergency the sheriff shall
§ 3524. Sheriff may appoint.
have the authority to appoint and qualify special deputies in such numbers
as in his judgment the conditions may require, and each of such special
deputies shall receive as compensation for his services the 6um of three
dollars per day and the same mileage as allowed to regular deputies, to be
paid by the county. The sheriff shall have the sole power of appointing and
removing them at pleasure. Any sheriff who shall appropriate to his own
use any part of the salary allowed any clerk or deputy in his office shall be
deemed guilty of a misdemeanor. [1911, ch. 275, § 5.]
§ 3525. Fees to be collected. In all civil actions the fees shall be collected
by the sheriff and shall be paid in advance, and at the expiration of each
month he shall turn the fees so collected over to the county treasurer and
make a report to the board of county commissioners showing all fees earned
and collected. He shall also keep a complete record of all fees which may
be due to his office for services rendered in criminal sctions as now prescribed by law, and present his itemized statement for mileage and livery in
connection with such criminal actions and file the same with the county
auditor at the expiration of each month and receive his warrant for such
mileage and livery. [1911, ch. 275, § 6.]
At the expiration of each month the sheriff shall make
§ 3526. Penalties.
report to the board of county commissioners of his county verified by affidavit
of all fees collected and any sheriff who by neglect or otherwise fails to make
out such a report shall be guilty of a misdemeanor, and upon conviction
thereof shall be punished by a fine not less than ten nor more than one
hundred dollars, and any sheriff who by neglect or otherwise fails to collect
the fees and turn same over to the county treasurer, as prescribed in section
3525, or makes a false report to the board of county commissioners, shall be
guilty of a felony, and upon conviction thereof shall be punished as now prescribed by law. [1911, ch. 275, § 7.]

Article

8.

— Coroner.

§ 3627. Fees to be charged. The coroner shall be entitled to charge and
receive the following fees:
1. For a view of each body and taking and returning an inquest, five
dollars ($5).
2.

For a view of each body and examination without inquest, three

dol-

lars ($3).

For
For
For
For
For
For

taking information, fifty cents (50c).
issuing subpoena, warrant or order for jury, fifty cents (50c).
qualifying an inquest, fifty cents (50c).
administering an oath or affirmation to witness, ten cents (10c).
6.
each adjournment, fifty cents (50c).
7.
8.
taking depositions, drawing and returning inquisitions, for each ten
words, one cent (lc).
9. For each mile traveled to and returning from an examination or inquest,
ten cents (10c); provided, that when it is necessary to travel by team, the
actual cost of the same may be charged in addition to such mileage not
exceeding five dollars ($5) per day.
30. For physician making post-mortem examination of dead body, ten
3.

4.
5.

dollars ($10).

*

11. For other services rendered, the same fees are allowed for the sheriff,
and mileage.
12. Such fees shall be paid out of the county treasury, and the bill for the
same be filed by the county auditor with the county judge, but in all cases
of murder or manslaughter, out of the goods, chattels, lands and tenements
of the slayer, if he has any; otherwise, by the county, with mileage for

54
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distance actually traveled to and from the place of securing the dead body.
[1913, ch. Ill; R. C. 1905, § 2607; 1881, ch. 75, § 1; R. C. 1899, § 2089.]

Article 9.— Referees.
Referees shall be entitled to charge and receive

§ 3528. Fees to be charged.
the following fees:
1.

For copying any paper or instrument or taking testimony, for every

ten words, one cent.
2. Swearing each witness, ten cents.
3. Making report of facts or conclusions of law, or upon exceptions, for
every ten words, one cent.
4. And such additional fees as the court shall allow not exceeding in
any one case the sum of ten dollars per day, except by agreement of the

parties.
5. Certificate

and seal, twenty-five cents.
Taking affidavit, twenty-five cents.
7. For all services pertaining to the sale of real estate, the same fees as
are allowed by law to the sheriff in like cases.
[R. C. 1905, § 2608; R. C.
6.

1895,

§

2090.]

Akticle

10.

— Notaries Public.

Notaries public are entitled to charge and
§ 3529. Fees to be charged.
receive the following fees:
1. For each protest, one dollar and fifty cents.
2. For recording the same, fifty cents.
3. For taking affidavit and seal, twenty-five cents.
4. For administering an oath or affirmation, ten cents.
5. For taking a deposition, each ten words, one. and one-half cents.
6. For each certificate and seal, twenty-five cents.
7. For taking proof of acknowledgment, twenty-five cents.
[R. C. 1905,
§ 2609: R. C. 1899, § 2091.]

Article 11.— Justices op the Peace.
Justices of the peace shall be entitled to
§ 3530. Fees to be charged.
charge and receive the following fees:
1. Docketing each cause, twenty-five cents.
2. Taking affidavit, twenty-five cents.
3. Filing petition, bill of particulars or other paper necessary in a cause,
ten cents.
4. Issuing summons, warrant, subpoena, order of arrest, or venire for jury,

fifty cents.
5. Issuing execution, order of sale, or writ of attachment and entering
return therein, fifty cents.
6. Issuing writ of restitution and entering return therein, one dollar.
7. Administering oath or affirmation to witness, ten cents.

Entering judgment in any cause, fifty cents.
Taking acknowledgment of deed or other instrument, twenty-five cents.
10. Swearing jury, twenty-five cents.
11. Copy of appeal, copy of pleadings or other papers for any purpose,

8.
9.

for each ten words, one cent.
12. Taking depositions, for each ten words,
13. Certificate, twenty-five cents.
14. Taking information and complaint, fifty
15. Discharge to jailer, twenty-five cents.
16. Dismissal, discontinuance or satisfaction,
17. Written notice to party, ten cents.
18. Filing notice and opening judgment for

one cent.
cents.

twenty-five cents.
rehearing, fifty cents.
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Each adjournment, fifty cents.
Performing marriage ceremony, three dollars.
Each day '8 attendance upon the trial of a cause after the

SbM-obM

first

day,

dollars.

22.

Taking and approving

bail bond, twenty-five cents.

Entering voluntary appearance of defendant, twenty-five cents.
attachment, fifty cents.
Entering motion or order, ten cents.
26. Order of reference to arbitrators, fifty cents.
27. Entering award of arbitrators, twenty-five cents.
28. Commission on money collected on judgment without execution shall
be one per cent on the amount. [R. C. 1905, § 2610; R. C. 1895, § 2092.]
.23.

24. Issuing

25.

Article

12.

— Constables.

Constables shall be allowed the same fees as are
§ 3531. Fees allowed.
allowed to sheriffs for like services. [R, C. 1905, § 2611; R. C. 1899, § 2093.}

Article

13.

— County

Surveyors.

§ 3532. Fees allowed. County surveyors shall be allowed to charge an J
receive the following fees:
1. For time actually employed, four dollars per day and mileage.
2. For each lot laid out and platted in any city or village, twenty-five cents
:l.
For each copy of plat and certificate, fifty cents.
4. JRecording each survey, twenty-five cents.
5. For each mile actually and necessarily traveled in going to and returning
from work, ten cents.
6. For establishing each corner, twenty-five cents.
7. For ascertaining the location of a city or village lot in old tiLrvey ami
measuring and marking the same, two dollars.
8. For surveying county roads, four dollars per day.
9. Expenses of necessary assistance shall in addition be paid ty the persof,
requiring the work to be done. [1907, ch. 73; R. C. 1905, § 2612; ft. C. 1899.
§ 2094.]

Article

14.

— County Commissioners.

§ 3533. Compensation allowed. Office hours. County commissioners shall
each be allowed for the time they are necessarily employed
the duties oi
their office the sum of five dollars ($5) per day and five cents ($.05) per
mile for the distance actually traveled in attending the meetings of the board
and when engaged in other official duties, to be paid out ot tbe general fund
of the county, and their office hours shall not be less than from nine to
twelve a. m. and two to six p. m. during regular or special session held by
189f,, $ 2095 1901, ch. 53.;
such board. [1911, ch. 119 R. C. 1905, § 2613 R.
May charge for use of term in addition to per diem and mkU:age fee*. Stato v. Baue/.

m

;

;

C

;

N. D. 273. 47 X. W. 373.
Commissioners are not entitled to $4 per dav in addition to mileage for day to come
W. 1026.
to *nd return from meeting. State v. Richardson. 16 N. D. 1, 109
1

K

Article

15.

— Jurors.

§ 3534. Pees allowed. Jurors are entitled to receive
1. For each day's attendance in district court as grand, petit or special
juror, to be paid by the county, three dollars.
2. Traveling expenses for each mile actually and necessarily traveled each
way, to be paid by the eounty, five cents.
3. For each day's attendance as juror in justice's court, one dollar.
4. For each day's attendance as juror at coroner's inquest, to be paid by
t
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the county, one dollar.
.

§

Fn* and

[R. C. 1905, § 2614; 1885, ch. 59.

$

Salarirs

1: R. C. 1895,

2096,1903, ch. 117.]

Article

16.

Witnesses.

§ 3535. Per diem and mileage. "Witnesses are entitled to receive for each
day's attendance before the district court, or before any other court, board
or tribunal, in all civil and criminal cases, the sum of two dollars, and for
each mile actually traveled, one way, ten cents provided, that in all criminal
cases witnesses' fees on the part of the state shall be paid out of the county
treasury of the proper county. [R. C. 1905, § 2615; R. C. 1899, § 2097; 1905,
;

ch. 88.]
Witness

Duty

fees to persons under detention or recognizance.
20 L.R.A. 57.
of state to advance fees of witnesses summoned on its behalf. 31

LJUL(N.S.)

781.

Right of state to require services of witness without compensation. 39 L.R.A. 116.
Validity of agreements to pay witnesses extra compensation. 30 L.R.A. (N.S.) 280.
Compensation of expert witnesses. 27 L.R.A. 6C9; 25 L.R.A.(N.S.) 1040; 33 L.R.A.
(N*S.) 336.

§ 3536. Duplicate fees not permissible.

A

who

witness

is

subpoenaed in

two or more cases by the same party shall be entitled only to one compensation from such party for the same day's attendance or travel.
[R. C.
1905, § 2C16; 1890, ch. 194, § 1; R. C. 1899, § 2098.]

Article

17.

— Salaries of Deputies.

In all counties having an
§ 3537. Salaries of deputies, how determined.
assessed valuation of two million dollars or over there shall be allowed or
paid to a deputy or clerk in the office of the county auditor, county treasurer
and register of deeds not less than fifty dollars per month for work done by
such deputy or clerk. [R. C. 1905, § 2617; 1905, ch. 79, § l.J
Change of salary of deputy as violation of constitutional provision against change of
salary of public officer during term of office. 37 L.R. A, N.S. ,338.
In all counties under the
§ 3538. Deputies and clerks allowed, when.
classification given in section 3537 the county auditor may employ a deputy
for the months of July, August, September, October and November, in each
The county treasurer may employ a deputy during the months of
year.
November, December, January and February of each year, and the register
of deeds may employ a deputy during the entire year. The salaries of such
deputies and clerks shall be paid by the county as other salaries of county
officers are paid; provided, that such deputies or clerks are not employed
[R. C. 1905.
unless sufficient work is on hand to warrant such assistance.
§ 2618: 1905, ch. 79, § 2.]
§ 3539. County commissioners may employ additional help. The provisions
of this article shall in no wise deprive the board of county commissioners
in the various counties of the state of any authority to furnish any additional
help, beyond the limitations of this article, that may be required to properly
do the business work of such officers and at salaries named by such board,
but each county officer for whom a deputy or clerk is provided by the provisions of this article or by a board of county commissioners, shall be entitled
[R. C. 1905, § 2619 1905, ch. 79, § 3.]
to choose such deputy or clerk.
(

)

;

Article 18.— Printers.
required.
[In all cases where publication of legal notices of
required or allowed by law, the person or officer desiring such
publication shall be required to pay seven cents per counted line of nonpareil
type for the first insertion and four cents per line of nonpareil for each subsequent insertion or five cents per counted line of brevier type for the first
insertion and three cents per line of brevier type for each subsequent inserAll tabulated rule and figure matter shall be computed at double the
tion.

§ 3540.

any kind

Pay

is

;
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A

rates for straight matter.
line shall be construed to mean thirteen ems
pica in length.]
In all cases of publication of notices required by law, the
plaintiff, except in divorce cases, may designate the legal newspaper published within the county in which such notice shall be published.
[1909, ch.
178 B. C. 1905, § 2620 1887, ch. 51, § 1 R. C. 1899. § 2099.]
The foregoing section constitutes Laws 1909, ch. 178, which amends R. C. 1905, 5 2620.
;

;

;

to read as ubovc.
All of section 3540, except the last sentence, is probably superseded
by sections
3309. although the latter section seems to overlook the amendment in
Laws 1909, above mentioned. Prior to that amendment, R. C. 190.*>, $ 2620. read rs fol" In all cases where publication of lejral notices of any kind is required or aJlows:

lowed by law. the person or officer desiring such publication 6hall be required to pay
aeventy-hve cents per square of twelve lines of nonpareil type or Its equivalent for the
first insertion and fifty cents per square for each subsequent insertion.
And in all eases
of publication of notices in connection with sales upon execution the plaintiff, except in
divorce cases, may designate the newspaper published within the county in which such
notice shall be published; in all lejrnl advertisements fractional parts of twelve lines
•hall be paid for at the rate of ton centa per line of nonpareil type or its equivalent"

Article

19.

— Fees

in Matters op Estrays.

§ 3541. Fees allowed. The following fees are allowed in cases of estrays:
1. To justices of the peace, for issuing any warrant of appraisement, fifty
cents.
2. For filing and entering in his docket the sworn report of appraisers,
fifty cents.
3. Taking and entering the affidavit of the taking up of any estray, fifty
cents.
4. For posting notices of estray and certifying to a copy of the sworn
reports of the appraisers to the register of deeds, fifty cents.
5. Posting notices and selling an estray, two dollars.
5. Advertising an estray, if published in a newspaper, three dollars.
7. To each appraiser, twenty-five cents.
8. To the register of deeds for entering certified copy of sworn report of
appraisers, twenty-five cents.
9. For each inspection of the estray register, ten cents.
[R. C. 1905, § 2C21
R. C. 1899, § 2100.]

Article

20.

— Official Reports of County and Other Officers.

§ 3542. Penalty. Any county, city, village, civil township, school township
or school district officer, who is required by law to make an official report to
any other county, city, village, civil township, school township or school
district officer, board, tribunal or state officer, and who willfully neglects
to make such report, or fails to perform such official duties, shall forfeit and
pay to the state a penalty of not less than ten nor more than two hundred
dollars, to be recovered from such delinquent officer, or from him and the
sureties upon his official bond, in a civil action to be brought by the state's
attorney in any court of record having jurisdiction. [R. C. 1905, § 2622 ; 1891,
ch. 98. § 1 R. C. 1899, § 306.]
§ 3543. Examination of records. State's attorney to prosecute. At the
end of the term of office of each county officer, or at any time it may seem
advisable, it shall be the duty and authority of the board of county commissioners to examine the records of his office to ascertain if they have been
properly kept, or to secure such examination by the state examiner or other
competent accountants. Any failure or irregularity discovered must be
remedied, or it shall become the duty of the state's attorney to prosecute an
It shall
officer guilty thereof for neglect as provided in the last section.
also be the duty of the city council, board of aldermen, village trustees, civil
township supervisors, school township or school district board, as the case
may be, to examine the records of their several officers in a like manner, or
Upon comto employ a competent accountant to make such examination.
:
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Fees and Salaries, Etc.

plaint of irregularity by the proper board the state's attorney shall prosecute
as provided in the last section.
[1913, ch. 116; B. C. 1905, § 2623; 1891, ch.
98, § 2; R. C. 1899, § 307.]

§ 3644. Blanks to be furnished. It shall be the duty of the county, city,
township or school district officer to provide
at the expense of the county, city, village, civil township, school township
or school district such blanks and records as arc necessary for making the
proper record and the transaction of any official business connected with his
office.
[R. C. 1905. § 2624 1891, ch. 98, § 3 R. C. 1899, § 308.)
village, civil township, school

;

;

Ahticlb

21.

— Miscellaneous

Provisions.

§ 3545. Fees for interpreters. Interpreters or translators may be allowed
such compensation for their services as the court shall certify to be reasonable and just, to be paid and collected as other costs, but the same shall not
exceed five dollars per day. [1907, ch. 89; R. C. 1905, § 2625; R. C. 1899.
§ 2101.
Officers authorized by law to take
§ 3546. Fees for acknowledgments.
and certify acknowledgments of deeds and other instruments arc entitled to
charge and receive twenty-five cents each therefor, and for administering
oaths and certifying the same, ten cents.
[R. C. 1905, § 2626; R. C. 1899,
§ 2102.]
§ 3547. Taxing costs. In all actions, motions and proceedings in the supreme, district or justices' courts, the costs of the parties shall be taxed and
entered on record separately. [R. C. 1905, § 2627; R. C. 1899, § 2103.]
§ 3548. Fees paid in advance or security given. The clerk of the supreme
court and of each district court, the eouuty judge, sheriff, justice of the peace,
constable or register of deeds may in all cases require the party for whom
any service is to be rendered to pay the fees in advance of the rendition of
such service, or to give security for the same, to be approved by the officer.
[R. C. 1905, § 2628; R, C. 1899, § 2104.]
§ 3549. Fee bill to be posted. Penalty. All officers whose fees are by this
chapter determined are required to make a schedule of their respective
fees and keep the same in their respective offices in a conspicuous place
and if any such officer shall neglect to do so, he shall for such neglect forfeit
and pay the sum of five dollars, to be recovered by a civil action before
any justice of the peace for the use of the county in which the offense was
committed. fR. C. 1905, § 2629; R. C. 1899, § 2105
§ 3550. Bailiffs, compensation of. It shall be the duty of the district court
at each term thereof to appoint a competent number of bailiffs to wait on
the jury and court during the term, who shall be allowed for their services
two dollars per day, to be paid by the county. [R. C. 1905, § 2630 : R. C. 1895,
? 2106.]
§ 3551. Per diem oath. Penalty. Each officer, whose salary is in the nature
>f a per diem, shall, before drawing any money on account of such salary,
subscribe an oath or affirmation in the following form
I, A. B., do solemnly swear (or affirm) that I have been
lays necessarily and diligently engaged in the duties of my office as (insert
title of office).
]

•

•

(Officer's

name.)

disbursing officer of this state, who shall pay any portion of the salary
of any officer aforesaid before such oath or affirmation is taken and subscribed, shall forfeit to this state the sum of fifty dollars, which forfeiture
may be sued for by any taxpayer. [R. C. 1905. § 2631 R. C. 1899, § 2107.]
Count v mu*t pav for «rrvi<v« of n**iMnnt. clerk during term when appointed by court.
White r. Unghts County, 9 S. ]). 12, 07 X. \V. 855.

Any

;
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44.

CITIES.

Articlb

1.
2.

3.

4.
5.
6.
7.

8.
9.

10.
11.
12.
13.
14.
15.

16.
17.
18.

19.

20.

21.
22.
23.
24.
25.

26.

Organization of Citiks, §§ 3552-35G4.
Organization of Villages, Towns, or Cities in Territory Embracing More Than One County, §§ 3564a-3564e.
The Mayor, §§ 3565-3580.
City Council, §§ 358.1-3598.
Powers of the City Council, §§ 3599-3G06.
Regulation of Rates for Public Service or Utility, §§ 3607-3609.
Powers and Duties of Officer, §§ 3610-3623.
City Auditor, §§ 3624-3626.
Claims for Injuries, §§ 3627-3629.
City Attorney, § 3630.
City Treasurer, §§ 3631-3640.
City Assessor and Hoard of Equalization, §§ 3641-3646.
Police Magistrate and City Justice op the Peace, §§ 3G17-3662.
City Engineer. § 3663.
Police Officers, S§ 3661, 3665.
Elections, §§ 3666-3675.
Finance, §§ 3676-3684.
Opening of Streets. Alleys, Etc., §§ 3685-3688.
Sidewalks, §§ 3689-36^6.
Sewers, Paving and Water Mains, 5§ 3697-3743b.
Special Street Lighting System, §§ 3744-3746.
Improvement of Roads Leading to Cities, §§ 3747-3766.
Corporate Limits, §5 3750-3:56.
Miscellaneous, §§ 3757-3761.
Correction of Village Plats, §§ 3762-3766.
Validating Certain City Ordinances, §§ 3767-3770.

Article 1.— Organization of Cities.

how. Any city in this state, and any incorporated town or village therein, having a population of not less than five
§ 3552. Cities incorporated,

hundred inhabitants, may become incorporated, under

this chapter, as a
city in the manner following:
Whenever one-twentieth of the legal voters
of such city, or one-tenth of the legal voters of such incorporated town or
village, voting at the last preceding general election, shall petition the mayor
and council of such city, or the president and trustees of such incorporated
town or village, to submit the question as to whether such city, incorporated
town or village, shall become incorporated under this chapter, to a vote of
the electors in such city, town or village, it shall be the duty of such mayor
and council of such city, or president and trustees of such incorporated town
or village, to submit such question accordingly, and to appoint a time and
place or places at which such vote may be taken, and to designate the persons
who shall act as judges and clerks at such election: but such question shall
not be submitted oftcner than once in two years. (R. C. 1905, § 2632; 1887,
eh. 73, art. 1, § 1 R. C. 1899. § 2108; 1905. ch. 62, § 1.]
;

Special charter of citv failing to organize under this chapter not repealed. Tripp v.
City of Yankton. 10 8. D. 516. 74 N. W. 447.
City incorporated under special charter, which organizes under general act. governed
hy general school law; any special act providing for board of education cease* to be in
S. D. r,':7, 59 X. \V. 1090.
fnrce.
State v. Power.
.*

§ 3553. Notice of election. The mayor of such city and president of such
incorporated town or village shall give at least twenty days' notice of such
lection by publishing a notice thereof in one or more newspapers within swh
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incorporated town or village, but if no newspaper is published therein,
then by posting at least five copies of such notice in each ward or voting
precinct of such city, town or village, if divided into wards and precincts;
if not, then within such city, town or village.
[R. C. 1905, § 2633 1887, ch. 73,
art. 1, § 2 R. C. 1899, § 2109 1905, ch. 62, § 2.]
3554.
Form
of
ballots.
The
ballots
be
used at such election shall be
to
§
in the following form:
" For city organization under general law,
!~| "
The electors to designate their choice by inserting the words " yes " 'or " no "
within such square. The judges of such election shall make returns thereof
to the city council of such city, or trustees of such incorporated town or
village, whose duty it shall be to canvass such returns, and cause the result
of such canvass to be entered upon the records of such city, town or village.
If a majority of the votes cast at such election shall be for city organization
under general law, such city shall thenceforth be deemed to be organized
under this chapter; and the city, village or town officers then in office, shall
thereupon exercise the powers conferred upon like officials by this chapter,
until their successors shall be elected and qualified.
[R. C. 1905, § 2634; 1887,
ch. 73, art. 1, § 3; R. C. 1899, § 2110; 1905, ch. 62, § 3.]
Upon what husis majority essential to adoption of constitutional or other special
city,

;

;

;

proposition submitted nt general election

is

to be computed.

22 L.R.A.(N.S.) 478.

legalized. That in all cases where there has
been an incorporation of a village into a city heretofore attempted under the
provisions of article one (1) of chapter thirty (30) of the Revised Codes of
North Dakota for the year 1905 [sections 3552-3554. 3556-3564 herein], and
'he laws amendatory thereof,, such attempted incorporation of such village
into a city, under the name assumed, shall be, and hereby is legalized in each
and every case, and declared a valid and effective incorporation, and this shall

§ 3555. Acts

and proceedings,

be true notwithstanding the omission of any matter and thing by law required
as a prerequisite to the incorporation of such village into a city, and notwithstanding any defect in the proceedings had for that purpose, and any election
ailed by the officers of such incorporated city and had therein for any purpose and any by-law, resolution or ordinance heretofore adopted by such city,
or corporate act of any character indulged in, is hereby legalized and declared
valid; provided, that nothing herein contained shall affect any action or proceeding now pending. [1911, ch. 313.]
§ 3556. Organization of unorganized territory. Whenever any area of con
tiguous territory in this state not exceeding four square miles shall have
residing thereon a population of not less than five hundred inhabitants, which
shall not already be included within any incorporated town or city, the same
may become incorporated as a city in manner following: Any fifty legal
voters thereof may file in the office of the county auditor of the county in
which such inhabitants reside a petition addressed to the board of commissioners of such county, and if the territory described in said petition shall
be in more than one county, then the petition shall be addressed to the board
of commissioners of the county where the greater part of such territory is
situated, which petition shall define the boundaries of such proposed city,
and state the number of inhabitants residing within such limits, and also
state the name of such proposed city, and shall contain a prayer that the
question be submitted to the legal voters residing within such limits, whether
they will organize as a city under this chapter. It shall be the duty of the
board to fix a time and place, within the boundaries of such proposed city,
at which an election may be held to determine such question; and such
.ommissioners shall name the persons to act as judges in holding such election,
and shall give notice thereof by causing ten notices to be posted in public
places within such proposed city, and section 3554 shall be applicable to such
provided, that the returns of such election shall be made to, and
•lection
•

:
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canvassed by, the board of county commissioners instead of the city council,
and the result of such election shall be entered upon the records of sue It
board of county commissioners. If a majority of the votes cast at such election
shall be " for city organization under general law," the inhabitants of such
territory described in such petition shall be deemed to be incorporated as
a city under this chapter, and with the name stated in the petition. [R. C.
1905, § 2635; 1905, ch. 62, § 4.]
Sec itections 35<j4a-3564e.
Does not empower countv commissioners to require submission of question of sale of
State cx rcL Cook v. Tripp County, 29 S. D. 358, 137 X. W.

liquor within city limits.
554.

It shall be
§ 3557. Duty of mayor and council on change of organization.
the duty of the mayor and city council of any city, or the president and
board of trustees of any town or village, which shall have voted to change
its organization to a city under this chapter, to call and give notice of an
election to elect city officers and designate the time and places of holding
the same.
Such notice shall be published in a newspaper if there is one
within the town or village, or if not, then posted in ten public places therein
for at least twenty days before such election. The mayor and city council,
or president and trustees, as the case may be, shall appoint the judges and
clerks to hold such election, canvass the returns thereof, and cause the result
to be entered upon the records of the city, town or village and the provisions
of this chapter relative to the election of city ofh*eers shall be applicable
thereto but at such election aldermen may be elected on a general ticket
provided, however, in case of cities organizing under section. 3556, the county
commissioners shall call and give notice of the election and perform the same
duties relative thereto, as is above required to be performed by the mayor
and city council or president and trustees of such cities, towns and villages.
[R. C. 1905, § 2636; 1905, ch. 62, § 5.]
§ 3558 Term of officers. The city officers elected under either of the preceding sections shall hold their respective offices until the succeeding regular
election for such offices respectively, and until their successors are elected
as provided in this chapter. [R. C. 1905, § 2637; 1905, ch. 62, § 6.]
"Whenever any city in this state shall organize
§ 3559. Special charter.
under this chapter any special charter that mav have been granted to such
city shall be null and void.
[R. C. 1905, § 2638;*1905, ch. 62, § 7.]
§ 3560. Court take judicial notice. All courts in this state shall take judicial notice of the existence of cities organized under this chapter, and
of the change of the organization of any city from its original organization
to its organization under this chapter and from the time of organization tinprovisions of this chapter shall be applicable to such city, and all laws in
conflict herewith shall no longer be applicable. But all laws or parts of laws
not inconsistent with the provisions of this chapter shall continue in force
and be applicable to anv such citv the same as if such change had not taken
place.
[R. C. 1905, § 2639: 18S7/ch. 73, art. 1, § 4; R. C. 1899, § 2111; 1905.
;

;

;

eh. 62. § 8.]

Cities organized under this chapter shall be
§ 3561. Bodies corporate.
bodies politic and corporate under the name and style of " City of (name)/'
and under such name may sue and be sued, contract and be contracted with.
acquire and hold real and personal property for corporate purposes, have
a common seal and change the same at pleasure, and exercise all the powers

hereinafter conferred.
[R. C. 1905,
1899. 5 2112; 1905, ch. 62, § 9.1

Who mav

maintain quo warranto to

§

2640; 1887, ch. 73, art.

tost vnliditv of organization of
ration or political subdivision of <tato.
11 L.R.A.fX.S.) 6S5.

1,

§ 5;

R. C.

municipal corpo

§ 3562. Vested rights. All rights and property of every kind and descrip
which were vested in any municipal corporation under its former organizabe deemed and hold to be rested in the same municipal corpora

tion

tion, shall
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tion upon its being incorporated under the provisions of this chapter, but
no rights or liabilities, either in favor of or against such corporation, existing at the time of so becoming incorporated under this chapter, and no
action or prosecution of any kind, shall be affected by such change, but the
same shall stand and progress as if no change had been made; provided, that
when a different remedy is given by this chapter, which may properly be
made applicable to any right existing at the time of such city so becoming
incorporated under this chapter, the same shall be deemed cumulative to the
remedies before provided and used accordingly. [R. C. 1905, § 2641; 1887.
eh. 73, art. 1, § 6; R. C. 1899, § 2113; 1905, ch. 62, § 10.]
The corporate authorities of
§ 3563. Filing and recording proceedings.
any city which may become organized under this chapter shall, within three
months after organization hereunder, cause to be filed in the office of the
register of deeds in the county in which such city is situated, a certified copy
of the entry made upon such records of the city, as to the canvass of the
votes, showing the result of such election, whereby such city became so
organized, and such register of deeds shall record the same, and such corporate
authorities shall also cause a like certificate to be filed in the office of the
secretary of state, who shall file the 6ame and keep a registry of cities organized under this chapter.
[R. C. 1905, § 2642; 1887, ch. 73, art. 1, § 7;
R. C. 1899, § 2114: 1905. ch. 62. § 11.]
3564.
Legal
identity
of
cities
not changed. All ordinances and resolu§
tions in force in any city at the date of its organization under this chapter
shall continue in full force and effect until repealed or amended, notwithstanding such change of organization, and such change of organization shall
not change the legal identity of such city as a corporation. [R. C. 1905, § 2643:
1887. ch. 73, art. 1, § 8; R. C. 1899, § 2115; 1905, ch. 62, § 12.]

Article

2.

— Organization'

op Villages, Towns or Cities in Territory Embracing More Than One County.

The act constituting this article concludes with an emergency section reciting that
" there is now no law adequate for the organization of villages, towns or cities containing leas than five hundred inhabitants, which territory is embraced in more than one
county"
doubtless alluding to section 3556.
This article is probably superseded as to organization of villages by Laws 1911, ch.
314, constituting sections 3332 3941 herein.

—

Whenever any area of contiguous territory in
§ 3564a. When organized.
this state, not exceeding four square miles, shall have residing thereon a
population of not less than one hundred inhabitants, which shall not already
have beer, included within the corporate limits of any incorporated village,
town or city, and which territory to be embraced in the limits of said village,
town or city in more than one county, the same may become incorporated as
a village, town or city in the manner provided in section 3556. [1907, ch. 266.
§ 1.]

§ 3564b. Other provisions applicable. Chapter thirty of the political code
of North Dakota is hereby made applicable to the organization, power and
duties of such village, town or city and its officers, except as herein otherwise
especially provided.
[1907. eh. 266. § 2.]

Chapter 30 of political code " is comprised in sections 355S-3770 herein.
§ 3564c. Assessor appointed. There shall be appointed by the trustees or
mayor of all villages, towns or cities incorporated under the provisions of this
article, nn assessor for the territory embraced in each of the counties in which
said village, town or city is located, and which said assessor shall have the
same power, and perform the same duties as assessors in villages, towns or
rities embraced within the limits of a single county, and shall return to the
trustees of sueh village, town or city council the assessment of property
embraced within the portion of the eity for which they are appointed. f1907.
eh. 266. § 3.]
83?

'

Digitized by

Googl

Cities.

POLITICAL CODE.

§ 35641. Proceedings of equalization board. The village or town clerk or
city auditor, after action by the village, town or city board of equalization,
shall return a separate report to each of the county auditors of the counties
in which any portion of said village, town or city is located, the equalization
of the property contained in such county, and thereafter the board of county
commissioners of each of the counties shall perform the same duties as to
such assessment, levy and collection of taxes as if the whole village, town or
city was embraced within the limits of said county.
[1907, ch. 266, § 4.]
§ 3564e. Duty of county treasurer. The county .treasurer of each county
shall perform the same duties in relation to all property returned as assessed
by said village, town or city in the county of which said treasurer is an officer,
in the same manner and to the same extent as is now provided by law for the
levy and collection of taxes. [1907, ch. 266, § 5.}

Abticle

3.

— The Mayor.

§ 3565. Mayor. The chief executive officer of the city is the mayor, who
shall be a qualified elector within the city, and who shall hold his office for
two years and until his successor is elected and qualified.
[R. C. 1905,
§ 2644; 1887, ch. 73, art. 2, § 1; R. C. 1899, § 2116; 1905, ch. 62, § 13.]
§ 3566. Vacancy. Whenever a vacancy occurs in the office of mayor and
the unexpired term is one year or more from the date such vacancy occurs,
it shall be filled by an election.
[R. C. 1905, § 2645; 1887, ch. 73, art. 2, § 2;
R. C. 1899. § 2117; 1905, ch. 62, § 14.]
If the vacancy is less than one year the city council
§ 3567. Vacancy.
shall elect one of its number to act as mayor, who shall possess all the rights
and powers of the mayor until the next annual election and until a mayor
is elected and qualified.
[R. C. 1905, § 2646; 1887, ch. 73, art. 2, § 3; R. C.
1899, § 2118; 1905, ch. 62, § 15.]
3568.
Removal.
If
mayor at any time during his term of office rethe
§
moves from the city, his office shall therebv become vacant. [R. C. 1905.
§ 2647: 1887, ch. 73, art. 2, § 5; R. C. 1899, § 2119; 1905, ch. 62, § 16.]
§ 3569. Duties. The mayor shall preside at all meetings of the city council,
but shall not vote except in case of a tie, when he shall give the casting vote.
fR. C. 1905, § 2648; 1887, ch. 73, art. 2, § 6; R. C. 1899, § 2120; 1905, ch. 62.

§17.]
§ 3570.

Power of removal. The mayor shall have power to remove any
appointed by him whenever he shall be of the opinion that the interests
demand such removal; but ne shall report the reasons for such
removal to the council at its regular meeting. [R. C. 1905, § 2649; 1887, ch.
73, art. 2, § 7; R. C. 1899, § 2121; 1905, ch. 62, § 18.]
Discretion of mayor as to removal of appointive officer. State v. Williams, 6 8. P.
119, 60 N. W. 410.
§ 3571. Peace officer. He may exercise within the city limits the powers
conferred upon sheriffs to suppress disorder and keep the peace. [R. C. 1905.
§ 2650; 1887, ch. 73, art. 2, § 8; R. C. 1899, § 2122; 1905, ch. 62, § 19.]
He may release any person imprisoned for
§ 3572. Release of prisoners.
violation of any city ordinance, and shall report such release with the cause
[R. C. 1905, § 2651
thereof, to the city council at its first session thereafter.
1887, ch. 73, art. 2, § 9; R. C. 1899, § 2123; 1905, ch. 62, § 20.]
shall
perform
all such duties as
He
Enforcement
ordinances.
of
§ 3573.
are or may be prescribed by law or by the city ordinances, and shall take
care that the laws and ordinances arc faithfully executed. [R. C. 1905, § 2652
1887. ch. 73. art. 2, § 10; R. C. 1899, § 2124; 1905, ch. 62, § 21.]
§ 3574. Inspection of records. He shall have power at all times to examine
find inspect the books, records and papers of any agent, employe or officer
of the citv.
[R. C. 1905. * 2653; 1887, ch. 73. art. 2, § 11 R. C. 1899. § 2125;
officer

of the city

:

1905. ch. 62. § 22.]
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§ 3575. Messages to council. The mayor shall annually, and from time
to time, give the council information relative to the affairs of the city, and
shall recommend for its consideration such measures as he may deem expedient.
(R. C. 1905, § 2654; 1887, ch. 73, art. 2, § 12; R. C. 1899, § 2126;
1905, ch. 62, § 23.]
§ 3576. Power to keep the peace. He shall have power when necessary
to call on each male inhabitant of the city over the age of eighteen years to
aid in enforcing the laws and ordinances, and to call out the militia to aid
in suppressing riots and other disdrderly conduct, or to carry into effect any
law or ordinance, subject to the authority of the governor as commander
in chief of the militia.
[R. C. 1905, § 2655 1887, ch. 73, art. 2, § 13 R. C.
1899, § 2127 1905, ch. 62, § 24.]
In case the mayor or any other municipal officer shall
§ 3577. RemovaL
at any time be guilty of a palpable omission of duty, or shall willfully and
corruptly be guilty of oppression, malconduct or misfeasance in the discharge
of the duties of his office, he shall be liable to be prosecuted criminally in any
court of competent jurisdiction, and on conviction shall be fined in a sum
not exceeding one thousand dollars, air' the court in which such conviction
shall be had shall enter an order removing such officer from office.
[R. C.
1905, § 2656; 1887, ch. 73, art. 2, § 14; R. C. 1899, § 2128; 1905, ch. 62, § 25.]
He may appoint by and
§ 3578. Ordinances revised and passed. How.
with the advice and consent of the city council one or more competent persons
to prepare and submit to the city council for its adoption or rejection, an
ordinance for the revision of the enactment of new and additional ordinances
and the amendment of, existing ordinances of such city for the government
thereof. The city attorney shall be appointed as one of the persons to prepare
and submit such ordinances so revised, added to and amended, and the compensation of such reviser or revisers, including the city attorney, shall be determined and fixed by the city council and paid out of the city treasury.
Such revision, additional ordinances and amendments may be passed as a
single ordinance, and be published in pamphlet or book form, by and under
the authority of the city council and shall be valid and effective without
publication in a newspaper.
[1913, ch. 77; R. C. 1905, § 2657; 1887, ch. 73.
art. 2. § 15; R. C. 1899, § 2129; 1905, ch. 62, § 26.]
§ 3579. May sign or veto. He shall have power to sign or veto any ordinance or resolution passed bv the council. [R. C. 1905, § 2658; 1887, ch. 73.
art. 2, § 16; R. C. 1899, § 2130: 1905, ch. 62, § 27.]
Resolution for ropnvinp of certain streets is subject to veto by mayor. State ex rel.
;

;

;

Kettle River Qiiarrie* Co.

v.

Duis, 17 N. D. 319. 116 N.

W.

751.

§ 3580. Appointment of policemen and chief. He shall have power to appoint any number of policemen which he and the city council may deem
necessary to preserve the peace of the city, and shall appoint one of the
number as chief of police, which appointment of chief shall be subject to the
approval of the council. [R. C. 1905, § 2659; 1887, ch. 73, art. 2, § 17; R. C.
1899, § 2131; 1905, ch. 62, § 28.]

Article

4.

— City

Council.

§ 3581. City council. The city council shall be composed of the mayor and
aldermen. [R. C. 1905, § 2660; 18S7, ch. 73, art. 3, § 1; R.
1899, § 2132;
1905, ch. 62, § 29.]
§ 3582. Number of aldermen. The number of aldermen shall be as follows
In cities of six hundred inhabitants or less, four aldermen who shall be
elected at large; exceeding six hundred but not exceeding two thousand
inhabitants, six aldermen; exceeding two thousand but not exceeding four
thousand, eight aldermen; exceeding four Ihousand but not exceeding ten
thousand, twelve aldermen: exceeding ten thousand but not exceeding fifteen
ihousand, fourteen; and two additional aldermen for each ten thousand in

C
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§§ 3582-3589

habitants over fifteen thousand; provided, that in cities of over one hundred
thousand inhabitants there shall be elected thirty-six aldermen and no more,
the population to be determined by the last census; provided, however, if an
official census has been taken by the federal government within one year it
shall govern.
[R. C. 1905, § 2661; 1897, ch. 40, § 1; R. C. 1899, § 2133; 1905,
ch. 62, § 30.]

§ 3583. Term of office. Aldermen shall hold their office for two years and
[R. C. 1905, § 2662; 1887, ch.
until their successors are elected and qualified.
73, art. 3, § 3; R. C. 1899, § 2134; 1905, ch. 62, § 31.]
If a vacancy occurs in the office of alderman by death,
§ 3584. Vacancies.
resignation or otherwise, within six months prior to the next city election,
the board of aldermen shall appoint a person to fill such vacancy from the
ward from which the alderman previously holding was elected or appointed
if earlier then such vacancy shall be filled by election.
[R. C. 1905, § 2G63;
1887, ch. 73, art. 3, § 4; R. C. 1899, § 2135; 1905, ch. 62, § 32.]
l'ower of common council to expel members. 63 Am. Dec. 773.
No person shall be eligible to the office of alderman
§ 3585. Qualifications.
who is not a qualified elector of and resident within the ward for which he
is elected; provided, that in cities where aldermen are elected at large, he
shall be a qualified elector of and resident within such city, nor shall he be
eligible if he is in arrears in the payment of any tax or other liability due
to the city, nor shall he be eligible if he is directly or indirectly interested
in any contract whatever to which the city is a party; nor shall he be eligible
if he shall have been convicted of malfeasance, bribery or other corrupt
practices or crimes nor shall he be eligible to any office, the salary of which
is payable out of the city treasury, if at the time of his appointment he
shall be a member .of city council; nor shall any member of the city council
at the same time hold any other office under the city government; nor shall
he either directly or indirectly, individually, or as a member of a firm engage
in any business transaction, other than official, with such city through its mayor
or any of its authorized boards, agents or attorneys, whereby any money is
to be paid directly or indirectly out of the treasury to such member or firm.
[R. C. 1905, § 2664; 1897, ch. 40, § 2; R. C. 1899, § 2136; 1905, ch. 62, § 33.]
Constitutionality of statute making residence within the district a qualification of a
;

public

officer.

32 L.R.A.(N.S.) 835.

The city
§ 3586. Council judge of election and qualification of members.
council shall be judge of the election and qualifications of its own members.
[R. C. 1905, § 2665; 1887, ch. 73, art. 3, § 6; R. C. 1899, § 2137; 1905.
ch. 62, § 34.]
As to similar provision in Starr & Curtis 111. Stat, f 35, see Hilligoas v. GrinsJnde, T.:
111. App. 45; Marshall v. People, 40 111. App. 11)2.
§ 3587. Rules of procedure. It shall determine its rules of procedure, punish

members for disorderly conduct, and with the concurrence of two-thirds
of the aldermen elect may expel a member, but not a second time for the
offense; provided, that any alderman who shall have been convicted of
[R. C. 1905,
bribery shall thereby be deemed to have vacated his office.
§ 2666; 1887, ch. 73, art. 3, § 7; R. C. 1899, § 2138; 1905, ch. 62, § 35.]
A majority of the aldermen elected shall constitute a
§ 3588. Quorum.
quorum to do business, but a smaller number may adjourn from time to time,
and mav compel the attendance of absentees under such penalties as may be
[R. C. 1905, § 2667; 1887, ch. 73, art. 3, § 8; R. C.
prescribed by ordinance.
1899, § 2139; 1905, ch. 62, § 36.]
The city council shall hold its regular meetings
§ 3589. Regular meetings.
on the first Monday of each and every month, and may prescribe by ordinance
The first meeting for
the manner in which special meetings may be called.
[R. C.
organization shall be held on the third Tuesdav in April of each year.
art.
ch.
1W)5. § 2668; 1887, ch. 73,
29, § 1; R. C. 1899, § 2140;
3, § 9; 1895,
1905, ch. 62, § 37.]
its

same
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It shall at the first regular meeting
§ 3590. President and vice-president.
after the annual election in each year proceed to elect from its own members
a president and vice-president, who shall hold their respective offices for the
municipal year.
The president of the council shall, in the absence or temporary disability of the mayor, be presiding officer of the council and shall,
during the absence of the mayor from the city or his temporary disability, be
acting mayor and shall possess all the powers of the mayor.
In the absence
or disability of the mayor and president of the city council the vice-president
shall perform the duties of the mayor and president of the council.
[R. C.
1905, § 2669; 1887, ch. 73, art. 3, § 10; 1889, ch. 33, § 1; R. C. 1899, § 2141;
1905, ch. 62, § 37.]
It shall sit with open doors
§ 3091. Meetings and record of proceedings.
and shall keep a journal of its proceedings. [R. C. 1905, § 2670 1887, ch. 73,
art. 3, § 11 K. C. 1899, § 2142; 1905, ch. 62, § 39.]
;

;

Right of public to attend municipal council meetings.

1 B.

R. C. 296.

The yeas and nays shall be taken upon the
§ 3592. Passage of ordinances.
passage of all ordinances and on all propositions to create any liability against
the city or for the expenditure or appropriation of money, and in all other
cases at the request of any member, which shall be entered on the journal
of its proceedings, and the concurrence of a majority of all the members
elected shall be necessary to the passage of any such ordinance or proposition.
It shall require a two-thirds vote of all the aldermen elected to sell any city
or school property provided, all ordinances or amendments thereto which
have been heretofore adopted and published by any of the cities of this state
where the yeas and nays were not taken on the passage thereof, or were not
entered on the journal of its proceedings, as provided herein, or where at least
one week has not intervened between the first and second reading of said
ordinance, as provided by this chapter, are hereby declared to be hereafter
in full force and valid without re-enactment or republication; and all ordinances adopted by any of the cities of this state, which were not authorized
by any of the authority conferred by law heretofore, but which would be
authorized under the provisions of this chapter, are hereby declared to be in
full force and effect, the same as if readopted and republished after the adop
tion of this chapter.
[R. C. 1905, § 2671 1887, ch. 73, art. 3, § 12; R. C. 1899.
§ 2143; 1905, ch. 62, § 40.]
;

;

Yeas and nays need not be taken upon passage of resolution levying general city tax.
Shattuck v. Smith, 6 X. D. 56, 69 X. W. 5.
Journal entries must show vote of each member of citv council on passage of ordinance.
Pickton v. City of Vargo, 10 X. D. 469. 88 X. W. 90.
Citv charter; requirement that vote on ordinances be by veas and navB mandator^.
O'Xeil v. Tyler, 3 X. D. 47, 53 X. W. 434.
Employment of attorney must he authorised or ratified bv yea and nay vote of council
to render city liable. Bosard v. Grand Forks, 13 X. D. 587, 102 X. W. 164.
Statute is mandatory and must be substantially complied with. Milbank v. Western
Surety Co., 21 S. D. 261. Ill X. \V. 561.
Record which shows that all members of city council voted in favor of resolution i*
equivalent to showing "yea" vote. VVhittaker v. Deadwood, 23 S. D. 538, 122 X. W. 590.
Injunction to prevent passage of municipal ordinance. 13 L.R.A. 844; 2 L.R.A.(X.S.t
152.

Vote of common council or similar body as affected by personal interest of members.
18 L.R.A. 367.

No vote of the city council shall be recon§ 3593. Reconsideration of vote.
sidered or rescinded at a special meeting unless at such special meeting there
is present as large a number of aldermen as were present when such vote was
taken.
[R. C. 1905, § 2672; 1887, ch. 73, art. 3, § 13; R. C. 1899, § 2144; 1905,
ch. 62, §41.]
Any report of a committee of the council shall
§ 3594. Action on reports.
be deferred for final action thereon to the next regular meeting of the council
after the report is made, upon the request of any two aldermen present[R. C. 1905, § 2673; 1887, ch. 73. art. 3, § 14; R. C. 1899, § 2145; 1905.
ch. 62, § 42.]
862
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The city council shall have jurisdiction in and over
§ 3595. Jurisdiction.
all places within one-half mile of the city limits, for the purpose of enforcing
health and quarantine ordinances and regulations thereof. [K. C. 1 in),'), § 2674
1887, ch. 73, art. 3, § 15 R. C. 1899, § 2146 l'J05, ch. 62, § 43.]
All ordinances shall be read
§ 3696. Procedure in passing ordinances.
twice and the second reading shall not be had in lees than one week after
such first reading, and after such first reading, before their final passage
such ordinances may be amended and shall then be put upon their second
reading and final passage, and if passed by the city council shall before they
take effect, be deposited in the office of the city auditor for the approval of
the mayor: and if the mayor approves thereof, he shall sign the same, and
such as he shall not approve he shall return to the council with his objections
thereto in writing at the next regular meeting of the council occurring not
less than five days after the passage thereof.
Such veto may extend to any
one or more items or appropriations contained in any ordinance making an
appropriation, or to the entire ordinance; and in case the veto only extends
to a part of such ordinance the residue thereof shall take effect and be in
force.
But in case the mayor shall fail to return any ordinance with his
objection thereto by the time aforesaid, he shall be deemed to have approved
such ordinance and the same shall take effect accordingly; provided, that
upon the return of any ordinance by the mayor, the vote by which the same
was passed may be reconsidered by the council ; and if after such reconsideration two-thirds of all the members elected to the city council shall agree by
yeas and nays to pass the same, it shall go into effect, notwithstanding the
mayor may refuse to approve thereof. The vote to pass the same over the
mayor's veto shall be taken by yeas and nays and entered in the journal.
All ordinances passed by the council and approved by the mayor, or passed
over the mayor's veto, shall be published at least once in the official newspaper of the city, and shall become operative immediately upon such publication.
The city auditor shall record in a book for that purpose, together with
the affidavit of the publisher, all ordinances so passed and published and
such book or a certified copy of the ordinances as so recorded shall be received
as evidence in all courts and places without further proof; or if printed in
book or pamphlet form by the authority of the city council they shall be so
received. All ordinances shall be styled, " Be it ordained by the city council.'*
[R. C. 1905, § 2675; 1887, art. 3, ch. 73, § 16; R. C. 1899, § 2147; 190;\
;

;

;

ch. 62, § 44.]
Specific objection on appeal to admission of city ordinance book in trial of action for
injurv at railway crossing cannot be interposed where only general objection was made
belovv.
Merrill v. Minneapolis & St. L. R. Co.. 27 S. D. 1, 120 X. W. 4CS.
Ordinance book of citv is pronerlv received in evidence to establish ordinance appear
ine in book. Whaley v.' Vidal. 27 S. D. 627, 132 N. W. 242.

§ 3597. Publication by posting. Whenever any ordinance, notice or other
is required to be published, in any city where no newspaper is
published, such publication and not'<-e may be given and made by posting,
in five public places within said city, ^or the period for which such publication
is to be made
and all ordinances and notices so posted shall have the same
force and effect as if published in a newspaper in said city, and such postinir
[R. C. 1905, § 2676:
shall he proven bv affidavit filed in the auditor's office.
1905, ch. 62, § 45.1
§ 3598. Official newspaper. The city council shall annually, by resolution,
at its first meeting in May or as soon thereafter as practicable, designate
some newspaper published in the city as the official newspaper of the city.
FR. C. 1905, § 2677; 1905, ch. 62, § 46.]

instrument

:

Article 5.— Powers of the City Council.

The city council shall have
city council.
control the finances and property of the corporation.

§ 3599. General powers of
1.

To

power

§

3599
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To appropriate money for corporate purposes only, and provide for the
payment of debts and expenses of the corporation.
To levy and collect taxes for general and special purposes on real and
2.

<<.

personal property.
4. To fix the amount, terms and manner of issuing and revoking licenses.
5. To borrow money on the credits of the corporation for corporation purposes, and to issue bonds therefor, in such amounts and form, and on such
conditions as it shall prescribe, but no such city shall become indebted in
any manner or for any purpose to an amount, including existing indebtedness,
exceeding five per cent of the taxable property therein, as determined by
the last preceding city assessment provided, that any incorporated city may.
by a two-thirds vote at any special or general election increase such indebtedness to an amount equal to three per cent of such assessed valuation beyond
said five per cent limit and may issue bonds therefor; provided, further, that
any city, when authorized by a majority vote at a general or special election,
may become indebted in any amount not exceeding four per cent of such
assessed value without regard to the existing indebtedness of such city for
the purpose of constructing or purchasing water works for the purpose of
furnishing a supply of water to the inhabitants of such city, or for the purpose
of constructing sewers, but for no other purpose whatever, and such city may
issue bonds therefor; provided, further, that no bonds issued under the provisions of this section shall be sold for less than their par value, and the city
issuing such bonds shall, at or before the time of issuing the same or incurring
the indebtedness for which the same are to be issued, provide for the collection of a direct annual tax sufficient to pay the interest on such debt or such
bonds when it falls due, and to pay and discharge the principal thereof when
the same becomes due, and such provisions for the collection of such annual
tax shall be irrepealable until such debt is paid provided, further, that none
of the hereinbefore mentioned bonds shall be issued either for special or
general purposes, except as by law otherwise provided, unless at an election
after twenty days' notice in a newspaper published in the city, stating the
purpose for which said bonds are to be issued and the amount thereof, the
legal voters of such city shall, by a majority vote, determine in favor of
issuing such bonds; provided, further, that no bonds issued under the provisions of this chapter shall be issued for a longer period than twenty years.
6. To issue bonds in place of or to supply means to meet maturing bonds
or for the consolidation or funding of the same or for the consolidation or
funding of any floating indebtedness of such city.
7. To lay out, establish, open, alter, widen, grade, pave or otherwise improve
streets, alleys, avenues, sidewalks, wharves, parks and public grounds and
vacate the same.
8. To plant trees on the same.
9. To regulate the use of the same.
10. To prevent and remove obstructions and encroachments upon the same.
11. To provide for the lighting of the same, and to provide for the furnish
ment of lights to the inhabitants of the city.
12. To provide for the cleaning of the same.
13. To regulate the openings therein for the laying of gas or water mains
and pipes, and the building and repairing of sewers, tunnels and drains, and
erecting gas or electric lights; provided, however, that any company heretofore organized under the general laws of this state or any association of
persons organized or which may be hereafter organized for the purpose of
manufacturing illuminating gas or electricity, to supply cities, or the inhabitants thereof with the same, shall have the right, by the consent of the city
council, subject to existing rights, to erect gas or electric light works and lay
down pipes or string wires on poles in the streets or alleys of any city in this
state, subject to such regulations as such city may by ordinance prescribe.
;

;
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To regulate the use of sidewalks aud all structures thereunder; and
to require the owner or occupant of any premises to keep the sidewalks iu
front of or along the same, free from snow or other obstruction.
15. To regulate and prevent the throwing or depositing of ashes, offal, dirt,
garbage or any other offensive matter in, and to prevent injury to any street,
14.

'

avenue, alley or public ground.
16. To provide for and regulate crosswalks, curb and gutters.
17. To regulate and prevent the use of streets, sidewalks and public
grounds for signs, signposts, awnings, telegraph or telephone poles, horse
troughs, racks, posting hand bills and advertisements.
18. To regulate and prohibit the exhibition or carrying of banners, placards, advertisements or hand bills in the streets or public grounds, or upon
the sidewalks.
19. To regulate and prevent the flying of flags, banners or signs across
the streets or from houses.
20. To regulate traffic and sales upon the streets, sidewalks and public
places.
21. To regulate the speed of horses and other animals, vehicles, cars
locomotives within the limits of the corporation.
22.
23.

To regulate the numbering of houses and lots.
To name and change the name of any street, avenue,

public place.
24. To permit, regulate or prohibit
of a track of any horse or other street
place; but such permission shall not be
25. To provide for and change the

and

alley or other

the locating, constructing or laying
railway in any street, alley or public
for a longer time than fifty years.
location, grade and crossing of any

railroad.
26. To require railroad companies to fence their respective railroads, or any
portion of the same, aud construct cattle guards, crossings of streets and
public roads and keep the same in repair within the limits of the corporation.
27. To require railroad companies to keep flagmen at railroad crossings
of streets, and provide protection against, injury to persons and property;
to compel railroads to raise or lower their tracks to conform to any grade
which may at any time be established by such city, and where such tracks
run lengthwise of such street, alley or highway, to keep their tracks on a
level with the street surface and so that such tracks may be crossed at any place
on such street, alley or highway; to compel and require railroad companies to
make and keep open and to keep in repair, ditches, drains, sewers and culverts along and under their tracks, so that filthy and stagnant pools of
water cannot stand on their grounds or right of way and so that the natural
or artificial drainage of adjacent property shall not be impeded.
2S. To construct and keep in repair bridges, viaducts and tunnels, and to
regulate the use thereof.
29. To construct and keep in repair culverts, drains, sewers, catchbasins,
manholes and cesspools and to regulate the use thereof.
30. To license, tax, regulate, suppress and prohibit fortune tellers, astrologers
and all persons practicing palmistry, clairvoyaney, mesmerism and spiritualism, hawkers, peddlers, pawn brokers, keepers of ordinaries, theatricals and

other exhibitions, shows and amusements, ticket scalpers and employment
agencies, and to revoke such license at pleasure; provided, however, that the
provisions of this section with reference to hawkers and peddlers shall not
apply to persons selling or offering for sale the products raised or grown on
lands within this state. [For par. 30: 1911, ch. 73; R. C. 1905, § 2678, par. 30.]
31. To license, tax and regulate hackmen. draymen, omnibus drivers, carters,
cabmen, porters, expressmen, watermen, and all others pursuing like occupations, and to prescribe their compensation.
32. To license, regulate, tax and restrain runners for stages, cars, public
houses or other things or persons.
3.")
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To

tax or prohibit and suppress billiard, bagatelle,
pigeonhole, or any other tables or implements kept or used for a similar
purpose in any place of public resort, pin alleys and ball alleys.
34. To license, tax and regulate plumbers and the business of plumbing,
and to provide the manner in which plumbing shall be done, and for the
inspection thereof, and the manner in which the connections thereof with
the sewers and water mains of the city may be made.
35. To establish, purchase, erect, lease, rent, manage and maintain markets
and market houses, municipal slaughter houses or abattoirs, and to provide
for the regulation and use of.
[For par. 35: 191:3. ch. 83; R. C. 1905, § 267*.
33.

license, regulate,

par. 35.]
36.

To provide

for the place and

butter, cheese, lard, vegetables
of t v e same.

and

all

manner of

sale of meats, poultry, fish,
other provisions, and regulate the selling

37. To regulate the sale of bread in the city and prescribe the weight and
quality of the bread in the loaf.
38. To provide for and regulate the inspection of meats, poultry, fish,
butter, cheese, lard, vegetables, flour, meat and other provisions, and to license
and regulate the sale of milk, provide for the inspection of the same, and of
all dairies and premises wherever situated from which any milk is offered
for sale in such city, and to prohibit the sale of impure or diseased milk.
39. To regulate the inspecting, weighing and measuring of lumber, firewood,
eoal, hay and other articles of merchandise, to establish or purchase one or
more city scales, and to require dealers in- hay, coal, firewood or any other
commodity which in the judgment of the city council should be weighed upon
the city scales, to use such scales in the sale of such commodity, and such city
is authorized to charge a reasonable fee therefor.
[For par. 39: 1913, ch. 81
1911, ch. 79; R. C. 1905, § 267S, par. 39.]
40. To provide for the inspection and sealing of weights and measures.
41. To enforce the keeping and use of proper weights and measures by
vendors.
42. To regulate the construction, repair:; and use of vaults, cisterns, areas,
hydrants, pumps, sewers and gutters.
43. To regulate places of amusement.
44. To prevent intoxication, fighting, quarreling, dog fights, cock fights
and all disorderly conduct.
45. To regulate partition fences and party walls.
46. To prescribe the thickness, strength and manner of constructing stone,
brick and other buildings and the construction of fire escapes therein, and
to provide for the inspection of all buildings within the city limits.
47. To prescribe the limits within which wooden buildings shall not be
creeled or placed, or repaired without permission, and to direct that all and
any buildings within said limits, which shall be known as the fire limits, when
the same shall have been damaged by fire, decay or otherwise, to the extent
of fifty per cent of the value, shall be torn down or removed and to prescribe
the manner of ascertaining such damage and to provide for the removal of
any structure or building erected contrary to such prescription, and to
declare each day's continuance of such structure or building a separate
offense, and prescribe penalties therefor; and define fire proof material and
by ordinance provide for issuing building permits, and appointment of building inspectors.
48. To prevent the dangerous construction and condition of chimneys,
fireplaces, hearths, stoves, stovepipes, ovens, boilers and apparatus used in
and about any building or manufactory, and to cause the same to be removed
or placed in a safe condition when considered dangerous; to regulate and
prevent the carrying on of manufactories dangerous in causing and promoting
fires; to prevent the deposit of ashes in unsafe places; and to cause all such
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be in a dangerous state to be put in a safe

condition.
fire engines, hose carts, hooks and
and other implements for the prevention and extinguishment of fires,
and provide for the use and management of the same by voluntary fire com-

49.

To

erect engine houses

and provide

ladders,

panies or otherwise.
50. To regulate and prevent the storage of gunpowder, tar. pitch, resin,
coal oil, benzine, turpentine, hemp,
nitroglycerine, petroleum
cotton,
or any of the products thereof, and other combustible or explosive material,
and the use of lights in stables, shops and other places, and the building of
bonfires; also to regulate and restrain the use of fireworks, firecrackers, torpedoes, roman candles, skyrockets and other pyrotechnic displays.
51. To provide for the inspection of steam boilers.
52. To establish and erect a city jail, house of correction and work house
for the confinement and reformation of disorderly persons convicted of violating any city ordinance, and make rules and regulations for the government
of the same, and appoint necessary jailors and keepers.
53. To use the county jail for the confinement or punishment of offenders,
subject to such conditions as are imposed by law and with the consent of the
board of county commissioners; and to regulate the police of the city, and
pass and enforce all necessary police ordinances.
54. To prevent and suppress riots, routs, affrays, noises, disturbances and
disorderly assemblies in any public or private place.
55. To prohibit and punish cruelty to animals.
56. To restrain and punish vagrants, mendicants and prostitutes.
57. To declare what shall be a nuisance and abate the same, and impose
fines upon persons who may create, continue or suffer nuisances to exist.
58. To erect and establish hospitals and medical dispensaries, and control
and regulate the same, and provide and enforce quarantine regulations against
all contagious and infectious diseases.
59. To do all acts and make all regulations which may be necessary or
expedient for the promotion of health or the suppression of disease.
60. To establish and regulate cemeteries within or without the corporation,
and acquire lands therefor by purchase or otherwise, and cause cemeteries
to be removed, and prohibit their establishment within one mile of the corporation.
61. To regulate, restrain and prevent the running at large of horses, mules,
cattle, swine, sheep, goats and geese; -and to provide for the establishment
and maintenance of public grounds for the impounding of any such stock
running at large or tethered in any street in the city in violation of its
ordinances, and establish procedure for the impounding and discharging
of stock so impounded and make the expenses thereof and fines imposed for
the violation of ordinances passed under this subdivision, a lien upon such
stock and provide for the sale thereof to satisfy such liens.
62. To license, regulate or prohibit the running at large of dogs, and
injuries and annoyances therefrom, and to authorize their summary
destruc"
tion when at large contrary to any such prohibition or regulation.
63. To direct the location and regulate the management and construction
of packing houses, renderies, bone factories, slaughter houses, soap factories,
foundries, livery stables ami blacksmith shops within, or within one mile of
the limits of the corporation.
64. To prohibit any offensive or unwholesome business or establishment
within, or within one mile of the limits of the corporation.
65. To compel the owner of any grocery, cellar, stable, pigsty, privy, sewer
or other unwholesome or nauseous house or place, to cleanse, abate or remove
the same, and to regulate the location thereof.
66. To provide for the taking of the city census, but no city census shall
be taken oftencr than once in three years.
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67. To provide for the erection
for the use of the city.

and care of

all

Cities.

public buildings necessary

To extend, by condemnation or otherwise, any street, alley or highway,
over or across, or to construct any sewer under or through any railroad
tracks, right of way or land of any railroad company, within the corporate
68.

limits.

69.

The

city council shall have power to grant the use of, or right to lay
railroad tracks in any street of the city to any railway company.
tax, license and regulate auctioneers, lumber yards, public scales,

down any

70. To
money changers and brokers.
71. To prevent and regulate

the rolling of hoops, playing of ball, flying
of kites, or any other amusement or practice having a tendency to annoy
persons passing in the streets or on the sidewalks, or to frighten teams or
horses.
72. To

regulate or prohibit the keeping of any lumber yard and the
placing or piling or selling of any lumber, timber, wood or other combustible
material within the fire limits of the city.
73. To provide by ordinance that all the paper, printing, stationery,
blanks, fuel and all the supplies needed for the use of the city shall be
furnished by contract let to the lowest responsible bidder.
74. To tax, license and regulate second hand and junk stores and to forbid
their purchasing or receiving from minors, without the written consent of
their parents or guardians, any article whatever, and to prescribe punish-

ment for the violation thereof.
75. To purchase, erect, lease, rent, manage and maintain any system or part
of system of water works, street sprinklers, hydrants and supply of water,
fire and police signals, telephones and telephone lines, fire apparatus that
may be of use in the prevention and extinguishment of fires, electric light
and power plants or gas works, and to supply the same for municipal and
eommereial purposes, and to pass all ordinances, penal or otherwise, that
shall be necessary for the full protection, maintenance, management and control
of the propertv so leased, purchased or erected.
[For par. 75: 1913. ch. 75;
R. C. 1905, § '2*678; 1 par. 75.1
See MVtiiMl

3.">!>2.

7G. To redistrict the city into wards and prescribe the boundaries thereof,
whenever a census of the city shall show the population to be large enough
to require two aldermen more than are in the council at the time of making

such census.
76a. The city council of any city in this state having less than two thousand
population, shall have power to re-district the city into wards for the purpose
of equalization of population; provided, that the number of such wards shall
not be diminished nor increased. [For this par., 1907. ch. 48.]
77. To adopt such other ordinances, not repugnant to the constitution
and laws of the state, as the general welfare of the city may demand.
78. To pass all ordinances, rides and make all regulations proper or
necessary to carry into effect the powers granted cities, with such fines,

penalties or forfeitures as the city council shall deem proper; provided, that
no fine or penaltv shall exceed one hundred dollars and no imprisonment
[R. C. 1905. § 2678; 1899. ch. 40;
shall exceed three" months for one offense.
R. C. 1899. § 2148; 1905, ch. 62, § 47.1

Hughes Co.
8. IJonds issued to fund debt of municipality not incrviiMo of indebted,"****v. Livingston, 104 Ted. 306. 43 C. C. A. Ml; Lawrence Co. v. Jewell, 100 Fed. 905, 41
C. C. A. 109; City of Huron v. Pavings Bank, 86 Fed. 272. 30 C. C. A. 38.
Amount of bonds to be voted upon must be stated in notice of election. Stern v. Fargo,
18 N. D. 289, 26 L.R.A.(X.S.) 60, 122 N. W. 403.
Implied power of municipality to borrow money. 30 Am. Dec. 190.
What ia indebtedness within meaning of prohibition against 44 Am. St. Hep. 229.
Konds of municipality and de:Vn«e* t'icreto. 98 Am. Dec. 664.
51 Am. St. Rep. 822.
in the hand* of bona fide, holders.
stiS
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Bonds and coupons of as negotiable instruments. 23 Am. Rep. IS.
6. Refunding bonds may be issued bv citv on discretion of council without action by
alectors.
Hyde v. Ewert,*16 S. D. 133," 91 X. W. 474.
Debt cannot be increased beyond constitutional /imit even for purpose of refunding.
Birkolz

v.

Dinnie, C X. D. 511. 72 X. \V. 931.

Bonds to refund existing indebtedness valid though exceeding debt limit Xat. Life
Mead. 13 S. D. 37, 83 X. W. 78; Hyde v. Ewert, 16 S. D. 133, 91 X. W. 474.
7. Cities cntpowen-d to lav out and open streets and exercise right of eminent domain.
Lidgenvood v. Michalck, 12 'X. D. 348, 97 X. W. 541.
As to power of city council to extend streets bv condemnation. Grafton v. St. Paul,
M.
M. R. Co., 16 X. D. 313, 22 L.R.A.(X.S.) 1,*113 X. W. 598, 15 A. A E. Ann. Cas.
Ins. Co. v.

Jfc

10.

Delegation by city council of power to determine width, grade, material, etc., of street
or sidewalk. 20 L.R.A. G53.
Injunction against municipality to prevent removal of lateral or subjacent support of
land in laying out street. 68 L.R.A. 698.
Liability of municipality for defects in. and want of repair of streets. 24 Am. Rep.
95; 103 Am.. St. Rep. ?57;'l08 Am. St. Rep. 136.
-for defective plan of street construction as distinguished from other defects. 67
UR.A. 253; 37 L.R.A. fX.S.) 1150.
for defects causing injury to, or bv a runaway horse.
27 Am. Rep. 398.
for defects or obstructions in street after closing.
20 L.R.A.(X.S.) 575.
for acts and neglects of independent contractors.
27 Am. Rep. 647.
for fire set bv sparks from steam roller engaged in repairing street,
6 L.R.A.
(X.S.) 1091: 20 L.R.A. (X.S.) 654.
for injuries through unsafe conditions in parks or public grounds other than
33 L.R.A. (X.S.) 523.
streets.
for defects or obstructions in park strips, or sides of Btreets. 20 L.R.A.(XJS.) 693;
40 L.RA.(X.S.) 94.
for defects or obstructions in paths in parks.
20 L.R.A. (X.S.) 574.
for injury from grading or regrading highway.
43 Am. Dec. 723; 30 Am. 8t Rep.
835.
for nuisance caused by change of highway grade.
1 L.R.A. (X.S.) 129.
Criminal responsibility of municipality for nuisance resulting from nonrepair of highway. 39 L.R.A. (X.S.) 414.
be
Compensation to
paid for change of grade. 4 Am. St. Rep. 401.
Duty to erect barriers or fences along highway. 58 Am. Rep. 526.
Duty to provide barriers against abandoned highway. 37 L.R..A. (X.S.) 1158.
Power of city councils to vacate street. 26 L.R.A. 823.
Vacation of "streets, its effect and the remedies of parties prejudiced thereby. 46 Am.
St. Rep. 493.

Injury to abutting owner by vacation of hiphwav. 26 L.R.A. 662; 39 L.R.A. 68.
to taspm-'nts of light, air and access. 14 L.R.A. 370.
Right of abutting owner to compensation for vacation of highway. 36 L.R.AJN.8.)
1115.

where street is vacated and used for railroad purposes. 36 L.R.A.(X.S.) 790.
Power of municipality as against abutting owner to vacate street or portion thereof
and devote land to private purposes. 22 L.R.A.(X.S.) 530.
Right of property owner whoso means of access from one direction is shut off or interfered with bv closing of adjoining street, or portion of street on which be is situated.
2 L.R.A.(X*S.) 260; 30 L.R.A.lN.S.) 637.
20
8. Right of municipal corporation to cut or trim trees within limits of highway.
L.R.A.(X.S.) 809; 31 L.R.A. (X.S.) 951.
Authority of mnnicipal officers to cut or trim tree on private property to facilitate
use of street. 20 L.R.A. (X.S.) 814.
Trees on street as a nuisance subject to municipal control. 39 L.R.A. 670.
Municipal liability for injury by trees in street. 20 L.R.A.(X-S.) 607, 649; 39 L.R.A.
JX.S.) 405.
City liable only when
9. Public traveling on sidewalk includes travel by bicycle.
sidewalks unsafe for pedestrians. Gaguier v. City of Fargo, 11 X. D. 73, 88 X. W. 1030.
City franchise to telephone company creates vested right, not impairable by subsequent
private grants.
Removal of buildings, extraordinary use of Btreets, subject to public
and vested rights. Mover of houses liable for damages to telephone lines. X. w. Tel.
Co. v. Anderson et al., 12 X. D. 585. 98 X. W. 706.
Violating ordinance as to use of highway as ground of private action. 5 L.R.A. (NJ3.
257.
Right of municipal corporation to place polling booth in street. 4 L.R.A. (X.S.) 571.
to grant right to use streets for a private purpose.
125 Am. St. Rop. 343.
to grunt right to maintain scales in street. "5 L.R.A. (X.S.) 403.
to authorize use of highway for private drain.
16 L.R.A. 715.
to punish u«e of highway 'which is also an offense under state law. 17 L.R.A.
(N.S.) 53.
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use of highway. 42 L.R.A.(N.S.) 83o.
to prevent loitering in streets. 15 L.R.A.(N.S.) 973.
to regulate weight of loads drawn in city streets. 31 L.R.A.(N.S.) 685.
to regulate hitching of horses in streets. 11 L.R.A. <N.S.) 1080.
to restrict use of highway by bicyclist. 47 L.R.A. 290.
prohibit automobiles from using public thoroughfares. 26 L.R.A.(N.S.) 503.
Municipal regulations affecting motor cycles in streets. 42 L.R.A.(N.S.) 1068.
License fee for use of streets bv vehicles.
36 L.R.A. 413.
Validity of license tax on vehicles used in business for which a general occupation tax
is required.
21 L.R.A.< N.8.) 279.
Applicability to vehicles owned bv nonresidents of city ordinance imposing a licence
upon the use of vehicles. 23 L.R.A.{N.S.) 453.
Privilege of using street for poles and wires as a contract within provision against
impairing contract obligations. 50 L.R.A. 147.
Duty of municipality to guard building material in street 3 L.R.A.(X.S.) 386.
Liability of municipality which permits or fails to prevent riding bicycles on sidewalk
for injury caused thereby.
10 L.R.A.(N.S.) 785.
LiabUity to persons injured by collision with others on the public streets. 35 Am.
Rep. 781.
Rights of children to protection against dangerous condition of highway. 22 L.R.A.
toll* for

—to

561.
1 Am. St. Rep. 840.
10. Right of private persons temporarily to obstruct streets.
Obstruction of street in violation of police ordinance as ground for private action.
L.R.A.(N.S.) 257.
Right of person usin? street for play to recover for injury by defect or obstruction
therein. 20 L.R.A.(N.8.) 753.
Duty toward children as to obstructions or defects in street. 6 L.R.A.(N.S.) 905 ; 20
L.R.A.(N.S.) 753; 34 L.R.A.(N.8.) 118.
Duty as to condition of highway to persons entering or leaving private property. 37
L.R.A.(N.8.) 357.
Municipal liability for obstruction or defect in street by abutting owner. 20 L.BJL
(N.8.) 553.
for injury to traveler by uses permitted to abutting owner.
19 L.R.A.(N.S.) r>o<v
for defects or obstructions bv railroad occupying street.
20 L.R.A. (NJS.) 553.
for injuries caused by horse becoming frightened at object in highway.
15 L.B.A.
365; 98 Am. Dee. 608.
11. Power of municipality to furnish light.
30 Am. St. Rep. 225.
to own and operate e'lccrric light plant. 14 L.R.A. 268; 15 L.R.A. (N.S.) 711.
to secure electric light plant bv piecemeal to avoid constitutional debt limit.
12
•'-

.

L.RJUN.S.)

433.
to profit by its lighting plant.
24 L.R.A. (N.S.) 290.
to engage in business of supplying electrical fixtures. 31 L.ILA.(N.S.) 119.
Liability for negligent operation of electric light plant. 5 L.R.A.(NjS.) 536.
IS. Power of municipality to fix gas rates as incident of its power to authorise laying of gas mains. 18 L.R.A. (N.S.) 1197.
Police regulation of eleetric companies. 31 L.R.A. 798.
Municipal control over public nuisances upon streets and highways created by electrical companies.
39 L.R.A. 609.
Electrical wires as a nuisance under municipal control. 38 L.R.A. 306; 39 L.R.A. 621.
Right to require telegraph or telephone wires to be placed underground. 14 L.R.A.
(N.S.) 654.
to compel telegraph company engaged in interstate business to place wires underground. 24 L.R.A. 165.
to require public service corporation to carry municipal wires on its poles. 32
L.R.A\vfJS\S.) 097.
Dutv n*, municipality to inspect electric wires maintained by others in its streets, t
L.R.A .'(N.S.) 47.V
Municipal liability for injuries by electric wires and appliances. 20 LJLA.(NjS.) 64S
22 L.R.A. (NjS.) 1176: 1 B. R. C. 809.
Liability for injuries due to excavations in streets. 17 Am. St. Rep. 735.
Gagnier v. Fargo, 11 N.
14. Empowers eity council to regulate the use of sidewalks.
D. 73, 95 Am. St. Rep. 70S.
Grant by city of right to use sidewalks for a private purpose. 125 Am. St. Rep. 343.
Municipal liability for defects and obstructions in sidewalks and crossings. 20 L.R.A.
(N.S.) 632.
for injury by excavation maintained beneath sidewalk by abutting owner.
61
L.R.A. 583: 7 L!R.A.(N.S.) 424; 20 L.R.A. (N.8.) 606.
for permitting abutting owner to use areaways. hatchways, coalholes, etc
It
L.R.A.(N.S.) 516.
20 L.R.A.(N.S.) 662.
for injury bv cellar ways, stairways, end other projections.
635: 61 L.R.A.' 583.
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as to ice and snow on streets and sidewalks. 21 L.R.A. 2C:;
58 L.R.A. 321; 7 L.R.A.(N.S.) 933; 13 L.R.A. .VS.) 1105: 20 L.R.A.(XS.) 201; 30
L.R.A.(X.S.) 656.
Liability of abutting owner for permitting water to accumulate and freeze on sidewalk
to injury "of travelers. 58 L.R.A. 328.
for injury caused by ice formed from water artificially turned across sidewalk. 9
L.R.A.JN.S.) 598; 28 L.R.A. (N.S.) 200.
Violation of police ordinance requiring removal of ice and snow as ground for private
action.
5 L.R.A.(X.S.) 262; 6 L.R.A. (X.S.) 616.
When ice upon sidewalk constitutes a defect. 7 Am. Rep. 206.
Liability of landlord for condition of sidewalk. 23 L.R.A. 157; 26 L.R.A. 198.
15. Power of municipal corporation to grant exclusive rigbt or create monopoly for
removing substances inimical to health. 21 L.R.A. (X.S.) S.iO; 97 Am. St Rep. 688.
Monopoly in contract for removal of garbage. 27 L.R.A. 540.
Municipal power over nuisance of garbage in street. 39 L.R.A. C53.
Injunction by municipality against nuisance of garbage. 41 L.R.A. 324.
Municipal liability for injuries resulting from use of dumping ground. 6 L.R.A.(NJS.)

Municipal

liability

(

1013.
injuries inflicted bv servant engaged in removing ashes or garbage.
8.) 1005; 39 L.R.A. (N^.) 649.
16. Duty to remove snow or ice

from crosswalks.

20 L.RJL(N.S.)

5

L.R.A.(N.

656; 30 L/R.A.

(N.S.) 1167.
29 L.R.A.(N.8.)
Liability of municipality for injuries from unevenness in crosswalk.
180; 20 L.R.A.(N.S.» 513."
17. Exercise of police power for esthetic purposes.
34 L.R.A. (X.S.) 998.
Power of municipality to prevent use of property for advertising purposes. 132 Am.
St. Rep. 92.
Grant of right to use streets or other public places for advertising purposes. 9 L.R.A.
<N.S.) 455.
Power of city as to regulation of sign-j and billboards in street. 21 L.R.A.(X.S.) 735.
Signboards as a nuisance in street; municipal control over. 39 L.R.A. 6C1.
Power to make erection of signs conditional upon consent of neighbors. 8 L.R.A.

(N&l 978.
Liability of municipal corporation for permitting sign* and other objects overhanging
street and' liable to fall.
19 L.R.A. (X.S.) 517.
Municipal liability for injury by billboard. 20 L.R.A.(X.S.) 640.
Police regulation as to use of highways by electric companies.
31 L.R.A. 799.
Imposing license fee on telegraph or "telephone company for use of streets. 1 L.R.A.
(NJS.) 581.
Validity of license fee exacted of telegraph or telephone company as affected by
amount. 27 L.R.A.(X.S.) 627.
Right to require telegraph or telephone wires to be placed underground. 31 L.R.A.
806; 14 L.R.A. (X.S.) 654.
Power of municipality in absence of express legislative authority to grant franchise to
use street for electric lighting 22 L.R.A. (X.S. 933. 937.
Power of municipality in absence of express legislative authority to grant franchise to
use street for telephone line. 22 L.R.A.(X.S.) 934, 939.
Municipal regulation of poles and wires as nuisances in street. 39 T K.A. 619.
007.
Municipal liability for injury by poles in highway. 20 L.R.A. (X>
Power of municipal corporation" to compel removal of awnings encroaching on street.
20 L.R.A.(NJS.) 140.
Municipal regulation of awnings as nuisances. 39 L.R.A. 667.
Violating ordinance as to awning* a* ground for private action. 5 L.R.A. (X.8.) 261.
Municipal liability for injury by overhanging awnings. 20 L.R.A. (X.S.) 645.
Municipal liability for injury by hitcliing post in street. 20 L.R.A.(N,S.) 607.
18. Delegation of power to regulate parades.
20 L.R.A. 721.
Municipal control over parades, as nuisance in street. 39 L.R.A. 672.
Validity of ordinances as to street parades. 25 L.R.A.(X.S.) 251.
Municipal liability for personal injury on account of exhibition permitted in public
trrct. 9 L.R.A.(X.S.) 146.
20. Using street for market purposes.
14 L.R.A. 558.
Power of municipal corporation to grant or lease space on street or sidewalk for business purposes. 25 L.R.A. (X.S.) 400.
Market regulations as to sales on highway. 24 L.R.A. 584.
21. Validity of statutes or ordinances regulating horse-drawn vehicles In city streets.
31 L.R.A. (X.S.) 682.
Regulation of speed of vehicles on street*. 36 L.R.A. 305.
Public regulations as to speed of automobile. 1 L.R.A.(X.S.) 219.
Power of municipal corporation to regulate Ipeed of. and signals from, trains at high
way crossings. 17 L.R.A. X.S. 661.
Violation of ordinance as to speed of train aa ground for private action.
5 L.RA.
(X.S.) 107. 218.
>
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24. Power of municipality
street.
36 L.R.A. 33.

—to

to impose conditions

make and enforce regulations
104 Am. St. Rep. 636.

Cities.

upon giving consent to railway

in

respecting street railways for the protection of

tlie public.

compel change of grade of street railway in street. 70 L.R.A. S50.
compel street railway to sprinkle track's. 36 L.R.A. (N.S.) 235.
prcxent laving an additional street car track under a franchise originally granting the right to lay double tracks. 36 L.R.A. (N.S.) 850.
Estoppel of town or municipality to object to street railway in street by acquiescence
or consent to its construction or use. 7 L.R.A. (N.S.) 1187.
Privilege of using street for Btroet railway as a contract within provision against impairing obligation. 50 L.R.A. 143.
Liability of municipality in damages for repeal, or interference with enjoyment, of
30 L.R.A. (N.S.J S61.
street franchise.
Effect of city's permitting use of street by railroad in such way as practically to exclude
public to cause a reversion of the street to dedicators or abutting owners." 11 L.R.A.
-to

(N.S.) 5S9.
Municipal liability for injury bv use of highway by street railway. 19 L.R.A.'N.S.)
521.
26. Constitutionality of statute requiring railroad company to build cattle guards.
31
L.R.A.(N.S.) 861.
27. Power of municipality to compel change of grade of railroad in street. 70 L.R.A.
850.
to compel railroad company to light tracks in citv.
41 L.R.A. 422: 19 J..H.A.
fNJS.) 658.
I*to require railroad company to keep highway in repair at overhead bridge.
L.R.A.(N.S.) 915.
3 L.R.A. (N.S.) 141.
to require safety gates at railroad crossing.
Violation of police ordinance as to safety gates as ground for private action. 5 L.R.A.
(N.S.) 246.
Violation of police ordinance as to flagman as ground for private action. 5 L.R.A.
(N.S.) 245.
Municipal liability for in ury by railways in streets. 20 L.R.A. (N-S.) 624.
28. Municipal control of bridges as a nuisance.
29 L.R.A. 681.
Right of taxpayer, in absence of statute, to enjoin unlawful expenditures by municipality for bridges.
36 L.R.A. (N.S.) 20.
Right of municipality without express power to permit construction of an overhead
bridge across a public street for private purpose. 23 L.R.A. (N*S.) 158.
Duty of municipality to construct and maintain bridges in condition to sustain unusual
weight. 27 L.R.A. (N.S.) 832.
Duty of county or town to maintain barriers along bridges. 42 L.R.A.(N.S.) 267.
Liability of town or municipality for injuries by interference with flow of water br
59 L.R.A. 85G.
bridge.
for injury to abutting owner from approach to bridge under constitutional provision against "damaging" private property for public use without compensation.
36
:

•

L.R.A.(N^.) 1198.
for injury by defects or obstructions on bridge.
20 L.R.A.(N.S.) 671.
for injury to travelers bv defective bridges through defect in plan of construction.
67 L.R.A. 268.
for negligence of bridge tender.
19 L.R.A.(Nj8.) 1178.
29. Right and duty of municipality to provide drainage.
61 L.R.A. 673.
Power of municipality to authorize use of highway for private drain. 16 L.R.A. 715.
Municipal control of nuisances affecting drains and drainage, 38 L.R.A. 319; 20
L.R.A.(X.S.) 1050.
Liability of municipality for defects in, or want of repair of, sewers. 20 Am. St. Rep.
626; 29 Am. St. Rep. 737.
for injuries to property by drains and sewers.
61 L.R.A. 701; 20 L.R.A.(N.S.)
«27.
for injuries to property from sewerage system not constructed according to any
plan adopted by competent authorities, or constructed upon a defective plan. 1 L.R.A.
952.
for changing course of drainage to injury of private property.
5 LJLA.(N.S.
881; 30 L.R.A.(N.S.) 619.
-for damages caused by overflow of sewers.
24 Am. Rep. 556.
for obstruction of drains and sewers. 65 L.R.A. 275.
for overflow of stream used by it as a sewer.
3 L.R.A. (NJ3.) 1053.
for death or sickness caused by sewage or drainage.
22 L.R.A.(NJS.) 940.
for open drain rendering highway unsafe.
61 L.R.A. 706.
for injury by holes, and openings in streets for sewer purposes.
20 L.R.A. (NjS

)

631.
for pollution of water by sewers.

61 L.R.A. 703}

1

L.R.A.(N.8.) 124.
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Injunction against city's drainage into water course-. 23 L.R.A. 301.
Right of municipality to create nuisance by pollution at a point where its newer* uis
Charge. 20 L.R.A.(N.S.) 1050.
Prescriptive right of municipality to pollute streams with sewage or other harmful substance. 25 L.R.A. (N.S.) 5MJ.
Right of municipality held liable for pollution of stream to recover indemnity or con1165.
tribution from one responsible therefor. 40 L.K.A. (N.S.
Rights and duties of municipality with respect to surface waters. 65 L.R.A. 250.
5 L.K.A.(N£.) 831; 30 L.R.A.(N.S.)
for changing course of surface drainage.
)

619.
for injury to property rights by surface water due to defective plan of fetreet construction. G7 L.R.A. 2(50.
65 L.R.A. 250; 29 L.R.A.
for damming back surface water by grading of streets.
(N.S.) 126.
Measure of damages recoverable from municipality for overflow from defective sewer.

29 L.R.A.(NVS.) SCO.
Duty of municipality to guard drainage ditch along sidewalk. 27 L.R.A.(N.S.) 1169.
129
30. License or occupation taxes, constitutional limitation on -the power to impose.
Am. St Rep. 249.
Power ot municipality as well as state to punish' for peddling. 17 L.R.A.(N.S.) 53.
Validity of ordinance regulating hawking and peddling.
14 L.R.A. 100.
8
Validity of ordinance regulating conduct of licensed street hucksters or peddlers.
L.R.A.(N\S.) 304.
Validity of license or occupation tax on hawkcrB and peddlers and persons engaged in
soliciting orders bv sample or otherwise as an exercise of the police power.
19 L.K.A.
(N.S.) 301; 28 L.RA.(N.S.) 265.
Validity of license tAX so high as to be prohibitory in effect. 35 L.R.A.(N*>.) 1074.
Discrimination against nonresidents by statute or ordinance as to license. 40 L.K.A
(N.S.) 2S6.
Right to discriminate between harmless articles in legislation regulnting peddlers. 21
L.R.A.(N..S.) 349; 35 L.R.A. N.S. ) 1079; 40 L.K.A. (N.S.) 1207.
Municipal power to regulate traffic in second-hand goods, junk, etc 24 L.K.A. N.S.)
116S.
Police power a? exercised by municipalities over the business of pawnbrokers, junk
dealers, and dealers in second-hand clothes.
22 L.R.A. 116.
Municipal regulation of pawnbrokers. 32 L.K.A. 117.
Municipal power over business of pawnbroker* as nuisance. 38 LJt.A. 657.
Validity of license on business of lending money as affected by amount of license fee.
25 L.R.A.(N.S.) 583.
Validity of ordinance requiring persons engaged in business of loaning money on chattel security or security of wages to rile a record of loans made.
25 L.R.A.(N.S. 036.
Right of municipal corporation to require theater to pay for services of lireman or
policeman, performed at the theater or place of exhibition.
11 L.R.A. (N.S.) 700.
Validity of contract relating to unlicensed theater.
12 L.R.A.(N.S.) 617.
Validity of legislation forbidding speculation in theater tickets. 5 L.R.A. (N.S.) 183.
Constitutionality of anti-scalping legislation. 3 L.K.A.(N.S.) 558; 4 L.R.A.(N.S.) 480.
31. Power of municipal corporation to grant permit for hack stand on street or sidewalk. 25 L.R.A.(N.S.) 403.
Power of municipality to establish exclusive hack stands. 33 L.R.A.(N<S.) 471.
Validity of contract with unlicensed cartmen. 12 L.R.A.(NjS.) 617.
32. Discrimination as to hackmen, etc., at depots, wharves, etc.
13 L.R.A. 848; 16
L.R.A. (N.S.) 777.
Exclusion of hackmen from railroad depot 39 L.R.A.(N.S.) 120.
33. Municipal regulation of gambling as a nuisance,
39 L.R.A. 523.
Operation of slot machine as gambling. 20 L.R.A.(N.S.) 239; 34 L.R.A.(N.S.) 573;
42 L.R.A. (N.S.) 720.
Card game paraphernalia as a gambling device. 17 L.R.A. (N.S.) 1210.
Right to compensation for destruction of gaming apparatus. 19 L.R.A. 197.
Oambling device as property within constitutional protection. 12 L.R.A. (N.S.) 394.
34. Delegation of municipal power as to license of plumbers.
20 L.R.A. 724.
Constitutionality of statute requiring plumbers to secure a license.
5 L.R.A.(N.S.)
•74; 8 L.R.A.(NjS.) 1116; 27 L.R.A.(N.S.) 283.
What constitutes a plumbing business within license statutes. 23 L.R.A.(N.S.) 677.
Validity of contract with unlicensed plumber. 12 L.R.A.(N.S.) 617.
"Rijrht of unlicensed plumber to recover for services rendered by licensed one.
3 L.R.A.
(N.S.) 392; 21 L.K.A. ( N.S. ) ]T6.
Who must procure plumbers' license. 44 L.R.A.(N.S.) 1072.
Power
35.
of municipality to ectahlish and regulate markets.
43 Am. Rep. 473; 23
Am. St. Rep. 581.
Power to limit or regulate markets hy ordinance. 85 Am. Dec. 286.
Implied power of municipality to purchase real estate on credit for establishment of
market*. 4 L.R.A. (N*S.) 746.
(

(

)

-
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Delegation of municipal power as to markets. 20 L.R.A. 726.
Market regulations restricting sales. 24 L.R.A. 584.
Markets as additional burden on easuinent. 17 LJR.A. 460.
Liability of municipality for obstruction or defect in street by market.

20 LJR.A.

(N.S.) 014.
Injunction against city as to nuisance of markets. 23 L.R.A. 303.
25 L.R.A.
Liability of municipal corporation for tort in connection with market house.
(N.S.) 9i!
3* L.R.A. 335.
36. Municipal regulation as to nuisance affecting food.
Municipal power to regulate location or condition of bakeries. 2G L.R.A. (N-3.) 842.
87. Legislative power to fix price of bread. 33 L.R.A. 182.
Validity of regulations as to weight oi loaf of bread. 44 L.R.A.(N.S. G32.
1 L.R.A.(N.S.) 03C; 27 LiR.A.(N.S.) 1151.
88. Requiring license for sale of milk.
34 L.R.A.
Constitutionality of discriminations in statutory regulations as to milk.
(NJS.) 65J.
1 L.R.A. (NiS.) 918.
Police regulations prescribing staudard of quality of milk.
1 L.RA.
Police power to prohibit adulteration or addition of other substance to milk.
(N.S.) 928.
1 L.R.A. (N.S.) U.-12.
Police regulations as to food for milch cows.
Particular test or analysis of 'milk prescribed by police regulations. 1 L.R.A.JN.S.
826.
Right to prohibit sale of milk except in bottles. 33 L.R.A.(N.S.) 401.
Validity and construction of regulations as to infected milch cattle. 43 L.R.A. (N.S.
)

>

1072.
41.
266.
42.
1034.

Power

of municipality to regulate use of scales by merchants.

23 L.R.A.(N.S.

Power

of municipality to require removal of vaults in

32

street.

L.R.A. (N.S

.

municipal corporation to exact fee or rental for vaults or arcaways in str.ei
81 L.R.A.(N.S.) S6S.
Power of municipality to authorize use of highway for private drain. 1G L.R.A. 7'.:.
Permitting abutting owner to make newer connection in street. 19 L.K.A.(N.S.) 532.
2C> L.K.A.'\>
48. Power of municipality to construct exhibition or amusement hall.

Power

of

425.

Use of public school building for entertainment. 31 L.R.A.(N.S.) 58!».
Right of taxpayers to enjoin unlawful expenditures by municipality for annisctutnth.
36 L.R.A.(N.S.) 2.
Necessity of franchise for amusements. 37 L.R.A. 718.
Municipal power to declare particular kinds of amusement nuisances per se. 31 L.K.A.
'

(N-S.) 548.

Municipal power over nuisance by public amusements. 39 L.R.A. 528.
Injunction against amusement, bv municipality. 41 L.R.A. 322.
Requiring license for dance hall" or place where dancing is taught. 27 LJ*.A.(N.S.
357.

Right of municipality to require theater to pay for services of firemen or policemen
performed at the theater or place of exhibition. 11 L.R.A. (NjS.) 700.
Regulations affecting moving pictures. 40 L.R.A. (N.S.) 193.
Using streets for fair purposes. 11 L.R.A. 55S.
Prohibition of Sunday sports or games. 17 L.R.A. 830.
What amusements are prohibited by Sunday laws. 30 L.R.A. (N.S.) 465.
Keeping theater open on Sunday as a violation of Sunday law. 17 L.R.A (N.S.) 1157.
Playing baseball on Sunday as an offense. 21 L.R.A.(N.S.) 23; 32 LJLA.(N.S.) 1186;
41 L.R.A.(N.S.) 407.
Surf bathing as violation of Sunday law. 30 L.RA..(N.S.) 470.
32
Validity of classification in Sunday law as to keeping open place of amusement.
L.R.A.(N.S.) 1190.
Liability of municipality for injuries by exhibition conducted by its officers or employes.
34 LvRJMNJS.) 464.
for personal injury on account of exhibition permitted in public street. 9 LJLA,
(N.S.) 146.
42 L.R.A.(N.S.) 864.
for failure to prevent public exhibitions.
for failure to prevent display of fireworks in street.
23 L.R,A.(NJ8.) 643.
39 L.R.A. 524.
44. Municipal power over drunkenness as a nuisance.
Municipal power over nuisance* affecting public peace and good order. 39 L.R.A. 524.
67 L.R.A. 710.
45. Constitutionality of party wall statutes.
46. Constitutionality of policy regulations concerning buildings.
16 L.R.A. 400.
Constitutionality of statute limiting height of building?. 23 L.R.A(N.8.) 1160.
Power to establish building line. 42 L.R.A. (N.S.) 1123.
Delegation of municipal power as to buildings. 20 L.R.A. 725.
Municipal power over buildings and other structures as nuisances. 38 L.R.A. 161.
Injunction bv municipality against nuisance as to buildings and other structures.
41
L.R.A. 328; 42 L.R.A. 822.
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Power

of municipality to require permit to construct or repair buildings within its
limite.
13 L.R.A. (X.S.) 737.
Revocation of municipal license for buildings. 1 L.R.A.(X.S.) 458.
Change of ordinance requiring lire escapes after compliance therewith. 2 L.R.A. (X.S.)
398.
Conclusiveness of otlicial certificate approving lire escapes. 1 L.R.A.(Xj8.) 1091.
Violating ordinance aa to fire escapes an ground for private action. 5 L.R.A.(X.S.?
261.
47. Ordinance making decision of building inspector final without appeal, unconstitutional.
City of Sioux Falls v. Kirby, 6 S. D. 02, 60 X. W. 156, 25 L.R.A. 621.
As to effect of granting permission to erect wooden building within certain city limite.
Clark v. Deadwood, 22 S. D. 233. 18 L.R.A. (X.S.) <n.\ 117 X. W. 131.
Power of municipality to establish fire limits. 2!> Am. Rep. 347.
Municipal power over wooden and frame building*. 38 L.R.A. 170.
Injunction by municipality against wooden buildings. 41 L.R.A. 326.
Power of municipality granting permission to build or repair wooden building within
lire limits to limit the time of the continuance of the structure.
18 L.R.A.(X.S.) 402.
What is a sufficient compliance with ordinance requiring buildings to be constructed
of noncombustible material.
2 L.R.A.(X.S.) 483.
Moving building within fire limits as violation of prohibition against erection within
such limits. 24 L.R.A.(XJS.) 457.
Power to require removal, or to prohibit repairs, of wooden building within (Ire limit.'*
when damaged or partially destroyed by fire. 21 L.R.A. ( JS. ) 454.
Remodeling, reconstructing, or augmenting building aa construction or erection within
fire-limit statute or ordinance.
26 L.l!. \.i \ S.) 120.
What constitutes repair, reconstruction, alteration, etc, of building within fire-limit
•tatute or ordinance, 26 L.R.A.(X.S.) 124.
Private action for violation of statute as to fire limits. 9 L.R.A. (X.S.* 381.
Liability of city for destroying building to stop spread of fire.
19 L.R.A. 197.
Liability for destruction of building as a nuisance.
19 L.R.A. 198.
Limit of power of municipality to destroy building as a nuisance. 38 L.R.A. 166.
48. Power of municipal corporation to prohibit factories.
41 L.R.A. (X.S.) 177.
49. Municipal liability for acts or negligence of members of fire department.
15 L.R.
A. 781; 4 L.R.A. X.S.) 629; 32 Am. St. Rep. 618.
Liabilitv of municipal corporation for tort in connection with fire house. 25 L.R.A.
(X.S.) 94*
Liability of, for acts of officers in demolishing buildings to prevent the spread of fire.
47 Am. Dec. 208.
50. Validity of regulations for lire protection other than building regulations.
41

X

i

L.R.A.(X.S.)

45fi.

The effect of city ordinances on negligence in the manufacture and storage of gunpowder, nitroglycerin, dynamite, and other explosives. 29 L.R.A. "21.
Municipal regulation of explosives, as a nuisance. 38 L.R.A. 300.
Violating ordinance as to explosives as ground for private uction. 5 L.R,A.(X.S.
261; 48 L.R. A. (X.S.) 876.
Municipal liabilitv for authorizing dangerous nuisance, such as fireworks. 16 L.R.A.
395.

,

Liability of municipality for failure to prevent display of fireworks in street. 23
L.R.A.(X.S.) 643.
Municipal liabilitv for failure to prevent use of explosives in street. 23 L.R.A.(X.S.)
643; 42 L.R.A. (X*S.) 863.
52. Liabilitv of county or municipality for injury to one employed in or about a Jail,
prison, or other house of detention maintained by it
23 L.R.A. (X.S.) 910.
Liability of municipality for tort in connection with jails and prisons.
25 L.R.A.

(X.S.) 98.
for personal injury

bv unfit condition of prison.

36 L.R.A. 293; 2 L.R.A.(X.S.>

95.

for negligence or other tort of keeper or inmate of municipal prison.
25 L.R.A.
(X.S.) 180.
—for injury to neighboring property from maintenance of prison. 34 L.R.A. (N.S.>
461.
for false imprisonment and unlawful arrest.
14 L.R.A. 792; 44 L.R.A. 795; 47
L.R.A. 593.
54. Liability for injuries committed by mobs.
56 Am. Dec. 589; 88 Am. Dec. 26«.
Municipal liability for property destroyed bv mobs. 24 L.R.A. r>92.
for failure to prevent riot in street.
23 L.R.A.(X.S.) 63S.
58. Cruelty to animals.
41 L.R.A. (X.S.) 436.
56. Power of municipality to punish vagrancy, which is also an offense under staff-

—

17 L.R.A.(X.S.) 52.
Municipal regulation of nuisance of disorderly houses. 39 L.R.A. 521.
Power of municipality to define, prevent, "and abate nuisance. 36 L.R.A. 593: 27
Am. Dec. !>S; 120 Am. St, Rep. 372.
875
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17 I*R.A.(N.S.) 53.
of municipality as well as state to punish for nuisance.
Derivation of municipal power over nuisances. 36 L.R.A. 593.
Right of municipality to sue to enjoin or abate public nuisance. 51 L.R.A. 657.
Municipal power over nuisances affecting highways and waters. 39 L.R.A. 649.
-over public nuisances upon public streets and highways created by railroads and
other electrical companies. 39 L.R.A. 009.
over nuisances affecting public morale, decencv, peace, and good order. 39 L.R.A.

Power

520.

—over

buildings and other structures as nuisances. 38 L.R.A. 161.
over nuisances affecting safety, health, and personal comfort. 38 L.R.A. 305.
over smoke as a public nukancc. 39 L.R.A. 551; 18 L.R.A.(N.S.) 156; 32 LJLA.

(N£.) 554.
over nuisances relating to trade or business. 38 L.R.A. 641; 25 L.R.A.(N.S.) 247;
28 L.R.A. (X.S.) 122: 40 L.R.A. (X.S.) 898.
2 L.R.A. (N.S.) 796.
to prohibit the opening or working of a quarry.
to prohibit the keeping, standing, or exhibiting of stallions and jacks. 11 L/R.A.
(N.S.) 730.

Right of municipality to establish contagious disease hospital beyond city limits. 5
L.R.A.(X£.) 1028; IS L.R.A. X.S. ) 260; 25 L.R.A.(N.S.) 228.
Especial powers of municipalities in time of epidemics. 26 L.R.A. 727.
47 Am. St Rep.
58. Quarantine and health laws and regulations and their validity.
<

533.

Quarantine regulations by health authorities. 26 L.R.A. 484.
Authority of municipalities to prevent the spread of contagious diseases.

92 Am.

Dec. 79.

Municipal power

26 L.R.A. 727.
Power of municipalities to establish and to compel the removal of sick persons to
pesthouses. 92 Am. Dec. 76.
Compulsory vaccination. 25 L.R.A. 126; 26 L.R.A. 728; 17 L.R.A.(N.S.) 709.
Power of municipality to incur the expense of vaccination. 26 L.R.A. 727.
Municipal liability for spreading contagious disease by method of caring for patients.
13 L.R.A. (N.S.) 1190.
47 Am. St. Rep. 541.
59. Health laws and regulations and their validity.
Use of public funds to protect health. 14 L.R.A. 47fi.
Municipal power over nuisances affecting health. 38 L.R.A. 311.
Validity of ordinance for destruction of food products below prescribed standard or
unfit for use. 29 L.R.A. (N.S.) 260.
Power of municipality to grant exclusive right or create monopoly for removal of substances inimical to hcaith. 21 L.R.A. (XjS.) H30.
to regulate disposition of dead animal*. 38 L.R.A. 330; 9 L.R.A. (N.S.) 1197: 48
L.R.A.(X.S.) t>79.
Power of health authorities to forbid the use of a polluted water supply. 23 L.R.A.
in epidemics.

(N.S.) 766.
T
Liability of municipal corporation for destroying infected house. 22 L.R.A.(X .S.)
1128.
12 L.R.A.(NJ5.) 638.
for failure to enforce health ordinance.
38 L.R.A. 327; 27
60. Power of municipality to regulate burials and cemeteries.
L.R.A. (X.S.) 262; 87 Am. St. Rep. G7S.
Abandonment or sale by municipality of ground for cemetery. 42 L.R.A.(N.S.) 1216.
38 L.R.A. 332.
61. Municipal regulation as to nuisance of keeping animals.
39
Animals running at large in street as a nuisance subject to municipal control.
L.R.A. 674.
highway.
27 L.R.A. 728.
Liability of a municipality for permitting animals in
for' failure to prevent animals running at large.
23 L.R.A.(N.S.) 642; 42 L.R.A,
(N.S.) sr,2.
for impounding animals.
27 L.R.A. (N.S.) 138.
Constitutionality of statutes authorizing seizure of animals by humane officers. 15
L.R.A.(X.S.) 554.
40 L.R.A. 520; 17 L.R.A. (N.S.) 855; 39 L. RJL
62. License and tax laws as to dogs.
(N.S.) 15:,.
Right to kill dogs. 15 L.R.A. 249; 40 L.R.A. 510; 19 L.R.A.(N.S.) 835; 98 L.R.A.
(N.S.) fi73.
63. Municipal power over stock yards as nuisances. 38 LJLA. 655.
over slaughter houses. ;s8 L.R.A. 646.
Sanitary regulations as to stables. 39 L.R.A. 653; 45 L.R.A. ( X'.S. ) 575.
64. Power of municipal corporation to prevent 6tock yards within corporate limits.
28 L.R.A.(Xi?.) 122.
Right of municipality to prohibit the keeping, standing, or exhibiting of stallions and
jacks:
11 L.R.A.(X.S.j 736.
65. Municipal power over nuisances with respect to offensive and unwholesome smells.

38 L.R.A.

:;22.
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or amusement

of municipality to construct assembly, convention, exhibition,
26 L.R.A.(\.S.) 425.
of, or to lease, its public buildings lor private
purposes. 31 L.7t.A.(X.S.) 580.
63 Am. Dec. 350.
Liability of municipality for neglect to repair premises.
68. Power of -uunieipality in absence of express legislative authority, to grant street
franchise for railroad. 22 L.R.A.(N.S.) 925, 927, 935.
Who may Question va liditv of street franchise granted by municipality. 22 L.R.A.
•7.
hall.

Power

Right of municnality to permit the use

(N.S.) 939.
Power of ro jnicipality to prevent laying an additional track under a franchise originally granting the right to lay double trackB. 30 L.R.A.(X.S.) 850.
Liability of municipality in damages for repeal or interference with enjoyment of
36 L,R.A.(N.S.) 86l.
street frafrVise.
Effect of acquiescence or consent by a town or municipality to construction or use of
railroad ir. itreet or highway, to estop it from objecting thereto. 7 L.R.A.(X.S.) 11S7.
Effect ol «ity's permitting use of street by railroad in such a way as practically to ex
elude pufrhu to cause a reversion of the street to dedicators or abutting owners. 11 L.R.
A, (N.S.) }89.
20 L.R.A. 724.
70. negation of municipal power as to license of auctioneers.
Discrimination against nonresidents by statute or ordinance imposing license tax on
*uct ; creers. 40 LR.A.(XjS.) 290.
WiJitv of license on business of lending monev as affected by amount of license fee.
t5 I.HJMX.S.) 5S3.
Art persons engaged in loaning their own money loan brokers within license regulation. 25 L.R.A. (N.S.) 749.
.VMect of loan agent's failure to procure license.
1 L.R.A.(N.S.) 1159.
Validity of contract by unlicensed money lender. 12 L.R.A. (X.S.) 616.
Validity of statute or ordinance requiring persons engaged in business of loaning
»»enev on chattel security or security of wages to file a record of loans made. 25 L.R.A.
(N.S.') 686.
39 L.R.A. 679.
71. Municipal power as to nuisance bv sliding in the streets.
41 L.R.A. (X.S.)
72. Regulation of storage of lumber for purpose of fire protection.
457.

Municipal power over business of dealers in second-hand goods, junk, etc., as nui38 L.R.A. 657.
Police power as exercised by municipalities over the business of pawnbrokers, junk
dealers, and dealers in second-hand clothes.
32 L. R. A. 116.
75. City having power to construct waterworks need not pass ordinance before contracting for their construction. National Tube Works v. Chamberlain, 5 D. 54, 37 N. W.
761.
Power to construct waterworks not necessntv incident of incorporation. Huron Waterworks Co. v. City of Huron, 7 S. D. 9, 62 N. W. 975, 30 L.R.A. S»s, 58 Am. St. Rep. 817.
Contract to purchase plant for municipal water supply. 61 L.R.A. 40.
Is power conferred upon a municipality to provide waterworks limited to establishment of a municipal plant 19 L.U.A.(X.S.) 183.
Power of legislature to cotnoel a municipality to establish water plant or to purchase
existing plant. 44 L.R.A. (X.S.) 11S9.
Effect of limitation of municipal indebtedness upon the acquisition of a water supply.
59 L.R.A. 604.
Right of taxpayer to enjoin unlawful expenditures for waterworks. 36 L.R.A.(N.S.)
74.

unce.

2ft.

Liabilities
St. Rep. 4S6.

and duties of municipal corporations, acting as water companies.

81

Am.

Municipal liability for tort in connection with waterworks system. 61 L.R.A. 58; 2f>
L.R.A.(N.S.) 239.
Liability of municipality for lack of whler to extinguish fire. 23 L.R.A. 146; 61
L.R.A. 95; 25 L.R.A. (X.S.1 239: 30 L.R.A.fX.S.) 104.').
77. Citv liable for injuries csu«ed bv negligent act* of its officials or others acting for
it or under its authority.
Ludlow v. City of Fargo. 3 X. D. 485. 57 X. W. 506.
Agents and officers cannot 'bind a municipal corporation bv anv act which transcends
their lawful powers. Treadwnv v. Sehnauber, 1 D. 227, 46 X. W. 4f>4.
When a city contracts without an ordinance, the irregularity is not a defense where
city received and retained benefits under the contract.
MoGuire v. Rapid City, 6 Dak.
846. 43 X. W. 706.
Acts which may be declared criminal by ordinances. 78 Am. St. Rep. 271.
Effect of ordinances, and the territory affected by.
16 Am. Dec. 191.
General limitations upon power to enact ordinances. 34 Am. Dec. 627.
Injunction against void ordinances. 118 Am. St. Rep. 372.
Test of validity of ordinances as denying equal protection of the laws. 123 Am. St.
Rep. 36.
Grants of exclusive privileges hv municipality
22 Am. St. Rep. 797; 27 L.R.A. 540.
21 L.R.A. (N.S.) $30: 33 L.R.A.(X.S.) 471.

877
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Discrimination by municipality between its own residents and other residents of
state.
16 L.R.A, 49.
Right of municipality to discriminate in favor of organized labor. 23 L.R.A.(X>

aame
815.

1

Right of taxpayer in absence of statute to enjoin favoritism in contract*. 36 L.R.;
(N£.) 10.
78. Power of municipality to legislate on subjects covered by state laws.
1 L.R..A
(N.S. ) 382.
to punish what is also an offense under state law.
17 L.R.A. (X.S.) 49; 110 Am.
St. Rep. 149.
to extend exercise of taxing or licencing power beyond the corporate limits
1
L.R.A.(X.8.) 294.
to make constituent elements or operations of a busincw independent subjects of
license tax.
5 L.R.A.(N.S.) G19.
to regulate electricians and installation of electrical work.
36 L.R.A.IX.S.) 78.
muke right to transact certain business dependent upon consent of municip;*
authorities.
9 L.K.A.(X.S.) 659.
to make use of property for particular purpose or in a particular manner, conditional upon consent oi neighbors. 8 L.R.A.(X.S.) 978.
Exercise of police power for esthetic purposes. 34 L.R.A.(XJS.) 998.
Validity of ordinauce vesting in officers discretion as to subject matter. 1 L.R_A.
(N.S.) 1)40.
May a municipal corporation question the validity of an ordinance or license under
which a business is being conducted, in a prosecution for earning on such business. 21
-*>

—to

I

L.R.A.(N,S.)

2'JO,

Liability of municipality for attempting to enforce void ordinance regulating business
or conduct of those within its limits.
18 L.R.A.(X.S.) 400; 34 L.R.A.(X.S.f 141.
Liability of municipaiitv in tort for acts bevond the scope of its powers. 42 L.R.A.
(N.S.) 90S; 34 Am. St. Rep. 25.
for damages occasioned in the execution of governmental or sovereign powers.
66

Am. Dec

4:i4.

imprisonment and unlawful arrest under Invalid ordinance.

for false

47 L.R.A.

593.

Distinction between public and private functions of municipal corporations in respect
to liability for negligence.
'9 L.R.A. 452 ; 1 L.I!.A.(X.S.) 665.
Repudiation of distinction between public and private functions in determining liability
for tort* in tuii'.u-ction with t>iv Ming used.
25 L.R.AJX.S.) 97.
Liability of municipality for d«<ath caused by negligence in the performance of a gov
enu.u:it:il function.
:5S L.K.A.iN.S.)
151.

Whcu by this chapter the
§ 3300. Power to enforce charter by ordinance.
power is conferred upon the city council to do and perform any act or thingr
and the manner of exercising the same is not specifically pointed out, the city
council mav provide bv ordinance the details necessarv for the full exercise
of such power.

[R. C. 1905, § 2679 1905, eii. 62, § 48.]
a* no power to pass ordinance which imposes penalty of imprisonment
City of Lead v. Klatt, 13 S. D. 140. M2 N. W. H'Jl.
Action.-, brought to enforce ordinances are not criminal.
Citv of Sioux Fnlls v. Kirbv.
6 S. D. «W, bO X. W. 156; Citv of Madison v. Horner. 15 S. D. 359, K9 N. W. 474; Citv
Citv council
at hard iuNor.

;

1

of Huron v. Carter, 5 S. D. 4. 57 X. \Y. 947.
The
§ 3601. Power of council to define additional duties for city officers.
powers and privileges ol* all officers of every character in any way
eonnected with the city government, not herein defined, shall be defined by
the city council, and the defining by this chapter of the duties of the city
officers shall not preclude the city council from defining, by ordinance, further
qnd additional duties to be performed by any such officer. [R. C. 1906, § 2680

duties,

1905, eh. 62, § 49.]

§ 3602. Actions for violating ordinances. All' actions brought to recover
fine or to enforce any penalty under or punish any violation of any ordinance of any city shall be brought in the corporate name of the city as plaintiff, and no prosecution, recovery or acquittal for the violation of any such
ordinance shall constitute a defense to any other prosecution of the same
person for any other violation of any such ordinance, although the different
<auses of action existed at the same time, and if united would not exceed the

nny

jurisdiction of the court or justice of the peace.
eh. 73. art. 4 ; § 2: R. C. 1899. § 2149; 1905, eh. 62.

[R. C. 1905, § 2681; 1887,

§ 50.]
Actions for violation of citv ordinances arc not criminal. City of Madison v. Horner.
15 S. D. 350, S9 X. W. 474; Citv of Huron v. Carter, 5 S. D. 4, 57 N. W. 947; City of
873
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Sioux Falls v. Kirby, 6 S. D. 62, 60 N. W. 156, 25 L.R.A. 621; Oity of l*ad v. Klatt. II
S. D. 109, 75 X. W. 896.
All fines ami for§ 3603. Fines and licenses paid to the city treasurer.
feitures for the violation of ordinances, when collected, and all moneys collected for licenses or otherwise, shall be paid into the city treasury at such
[R. C. 1905,
time and in such manner as may be prescribed by ordinance.
§ 2682; 1887, ch. 73, art. 4, § 3; R. C. 1895, § 2150; 1905, eh. 62, § 51.]
Affidavit.
Punishment. In all actions for the violation
§ 3604. Summons.
of any ordinance the first process shall be a summons; provided, that a warrant for the arrest of the offender may issue in the first instance upon the

sworn complaint of any person that auy such ordinance has been violated
and that the person making the complaint has reasonable grounds to believe?
the person charged is guilty thereof; and any person arrested under this
warrant shall without unnecessary delay be taken before the proper officer
to be tried for the alleged offense. Any person upon whom any fine or peualty
shall be imposed may, upon the order of the court before whom the conviction
is had, be committed to the county jail, city prison, workhouse, house of correction or other place provided by the city for the incarceration of offenders,
until such tine, penalty and costs shall be fully paid; provided, that no such
imprisonment shall exceed three months for any one offense. The city council
shall have power to provide by ordinance, that each person so committed
shall be required to work for the city at sue.h labor as his strength will permit,
not exceeding ten hours each working day; and for such work the person
so employed shall be allowed, exclusive of his board, one dollar and twentyfive cents for each dav's work on account of such fine and costs.
[R. C. 190."..
5

art, 4. § 4 R. <\ 1899. § 2151 1905, ch. 62, § 52. j
City •vunul cannot hv ordinance ini| o-» penaltv t.l imprisonment at hard Inttor.
J.! 5. D. 140. s:j X. U
,'5'Jl.

2683: 1837. ch. 73,
of I«eiul v. Klatt.

;

:

Citv

.

The police magistrate shall have
§ 3605. Jurisdiction of police magistrate.
exclusive jurisdiction in all cases arising under the provisions of this chapter
or anv ordinance passed in pursuance thereof.
[R. C. 1905, $ 2684; 18S7.
eh. 73~ art. 4, § 5: R. C. 1899. § 2152; 1905. eh. 62. § 53.]
Any constable or sheriff of the county
§ 3G06. Who may serve process.
mav serve anv process or make anv arrests authorized to be made by anv
citv officer.
[R. C. 1905, § 2685; 1HS7. ch. 73, art. 4, § 6; R. C. 1899. $ 2153;
1905, ch. 62. § 54.]
Article

6.

— Reutlation

of Rates for Pnw.io Service or Utility.

This artiHe consists of Laws mil. Hi. 71. In the session laws for that year it is
"An act authorprinted without any heading -icceept the title which reads as follows:
izing ciuen incorporated under !< < laws oS tins state to regulate and tlx the rate to be
charged by persons, firms or corporations furnishing water, light, or other public service
or utility to jmcli cities nml tlv> inhabitant* thereof." The chapter ha* no repealing section or provision, hut an emrrjorrv section recites that " there is no h*w in the state
touching the subject matter hereof." Sec notes to sections 3f>07. 3608.

Maximum rates and charges
§ 3607. Powers of city council or commission.
for public services or utility.
The city council or commission of any city
now or hereafter incorporated under the laws of this state, in which city any
person, firm or corporation now is or hereafter may be exercising a franchise,
right or license or privilege in or to any street, highway, alley or public
place of such city for the furnishing of water, light or other public service or
utility, to such city and the inhabitants thereof, is hereby empowered to
prescribe by ordinance, maximum rates and charges for the service, commodity
or utility so furnished, and to provide for the enforcement of such ordinance
>>y suitable penalties; provided, that the rates and charges so fixed shall be
just and reasonable, and when fixed, shall not be altered by the municipality
oftener than once in five years: provided, further, that such rates and charges
shall be fixed by the city council or commission after notice to the person,
tirm or corporation whose rates and charges are to be affected, and after rca879
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sonable opportunity to such person, firm or corporation to appear and be
heard in relation to such matter in such manner as the city council or commission may by resolution determine, and on such hearing such city council or
commission or its committee appointed for such purpose may by resolution
require the production before it of all books of account, records and vouchers
of such person, firm or corporation pertaining to the business, rates and
charges under investigation; provided, further, that the provisions of this
article shall not apply to any person furnishing any public service or utility,
the rates or charges for which may now or hereafter be placed under the
control of the board of railroad commissioners.
[1911, ch. 71, § 1.]
" The
This section evidently Mjpplnnts Laws 1909, ch. 55,
1, which reads as follows:
ft

city council of any city v>\v or* hereafter incorporated under the laws of this state, in
city any person, (inu or corporation now is or hereafter may be exercising a franchise, right, license or privilege in or to anv street, highway, alley or public place of
such city for the furnishing of manufactured gas for lighting and'heating purposes to
such city and the inhabitants thereof, is hereby empowered to prescribe by ordinance
maximum rates and charges for the service, commodity or utility so furnished, and to
provide for the enforcement of such ordinance by suitable penalties; provided, that the
rates and charges so fixed shall be just and reasonable, and when fixed, shall not be altered
by tlie municipality oftener than once in five years; providtd, further, that such rates,
and charges shall be fixed by the city council after notice to the person, firm or corporation whose rates and charge's are to 'be affected, and after reasonable opportunity to such
person, firm or corporation to appear and be heard in relation to such matter in such
manner as the city council may by resolution determine, and on such hearing Bueh city
council or its committee appointed for such purpose may by resolution require the pro
duction before it of all books of account, records and vouchers of such person, firm or
corporation pertaining to the business, rates and charges under investigation."
Power of municipality apart from contract, to regulate the rates to be charged bv pub
lie service corporations'
33 L.R.A.(X.S.) 759; 43 L.R.A.(N.S.) 994.
Kinds of business affected with a public interest subjecting them to regulation and
control in respect to rates or prices. 6 L.R.A.fX.S.) 834.
Allowance for depreciation in plant in fixing rates for public service corporations. 3S
L.R.A.(X.S.) 1209.
Valuation of property of public service corporations for rate making purposes. 4s
L\R.A.(N.S.) 1037, 1003, 1092, 1146, 1196.

which

Court determine
§ 3608. Fixed rates prima facie, just and reasonable.
reasonableness.
Appeal. All rates and charges fixed hereunder shall, if the
validity thereof be contested, be held to be prima facie just and reasonable,
but any person, firm or corporation aggrieved by any rate or charge fixed
or established under the provisions of this article may by suit in the district
court of the county have the reasonableness of such rate or charge adjudicated, and may appeal from the decision of such court to the supreme court
in the manner provided by law; [provided, that no appeal from such rates or
charges fixed by the city council or commission pursuant to this article shall
be taken by any person, firm or corporation aggrieved thereby, nor shall abaction or suit to annul such rates or charges or to enjoin their enforcement
or otherwise be brought or maintained by any such person, firm or corporation in any court, if such person, firm or corporation has failed or neglected
to comply with auy demand made hereunder by the city council or commission
or its committee, for the production and inspection by the city council or its
committee of the books of account, papers, vouchers and records of such
person, firm or corporation].
[1911, ch. 71, § 2.]
This section is a repetition ipsissimis verbis of Laws 1909. ch. 55, $ 2.
The provision enclosed in brackets was vetoed. Laws 1911, ch. 71. p. 120, the veto message declaring it to be " elearlv a violation of section 22 of the Constitution," and eitinjf
on that point, Southern Pac. R. Co. v. R. R. Comm., 18 Fed. 236; Ex Young, 209 U. 8.
715; Regan v. F. L. & T. Co., 154 U. S. 1023. In the same message, however, it is said:
" Under the rule of construction it is an independent provision that may be dropped if
that which is left is fullv operative as a law "
citing Regan v. F. L. A T. Co., 154 U. S.

—

1023.

May employ legal

counsel and assistance. When. The city council
or commission in exercising the right and powers hereby granted, may, by
resolution, employ such legal counsel and other assistance as it may deertexpedient.
[1911, ch. 71, § 3.]
§ 3609.
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This section is a repetition ipsissimis verbis of
words " or commission " have been inserted.

Article

7.

Laws

§§ 3609-30 1G
1909, oh. 55, | 3, except that tlx

— Powers and Duties of

Officers.

There shall be elected in each city organized
§ 8610. Election of officers.
under this chapter the following officers
A mayor, two aldermen from each
ward, a city treasurer, a police magistrate and a city justice of the peace;
provided, that in the cities of six hundred inhabitants or less there shall be
elected four aldermen at large provided, that at the first election held hereafter in the cities heretofore organized under this chapter in which the number
of aldermen is reduced to four, there shall be elected four aldermen who shall
be divided into classes as provided in section 2661. [R. C. 1905, § 2686 1897,
ch. 40, § 2; R. C. 1899, § 2154; 1905, ch. 62, § 55.]
§ 3611. Term of office. The elective officers of a city shall hold their respective offices for two years and until their successors are elected and qualified.
[R. C. 1905, § 2687; 1887, ch. 73, art. 5, § 2; R. C. 1899, § 2155; 1905, ch.
:

;

;

62, § 56.]

There shall be appointed by the mayor, with
§ 3612. Appointive officers.
the approval of the city council, a city auditor, a city assessor, a city attorney
and a city engineer, and such other officers as may by the city council be
deemed necessary or expedient. [R. C. 1905, § 2688 1887, ch. 73, art. 5, § 3
B. C. 1899, § 2156; 1905, ch. 62, § 57.]
The mayor of any city incorporated under
§ 3613. Additional assessors.
the provisions of this chapter and containing a population of five thousand
inhabitants may appoint one or two additional city assessors; provided, that
the city council shall by resolution declare their appointment necessary.
[R. C. 1905, § 2689; 1889, ch. 28, § 1; R. C. 1899, § 2157; 1905, ch. 62, § 58.]
The appointive officers of a city shall hold their
§ 3614. Term of office.
respective offices for two years and until their successors are appointed and
qualified.
[R. C. 1905, § 2690 1887, ch. 73, art. 5, § 4 R. C. 1899, § 2158 1905.
;

;

;

;

ch. 62, § 59.}

§ 3615. Oath. Bond. All officers of any city, whether elected or appointed,
shall, before entering upon the duties of their respective offices, take and
subscribe the following oath or affirmation:
I do solemnly swear (or affirm as the case may be) that I will support the
constitution of the United States and the constitution of the state of North
Dakota, and that I will faithfully discharge the duties of the office of
according to the best of my ability.
Such oath or affirmation so subscribed shall be filed in the office of the city
auditor; and all such officers, except the mayor and aldermen, shall before
entering upon the duties of their respective offices execute a bond with sureties
to be approved by the city council, payable to the city, in such penal sum as
may by resolution or ordinance fee directed, conditioned for .the faithful performance of the duties of the office, and the payment of all moneys received
by such officer according to law and the ordinances of said city; provided,
that in no case shall the treasurer's bond be fixed at a less sum than the amount
of the estimated tax and special assessments for the current year; which bonds
shall be filed with the city auditor, except the bond of the city auditor, which
shall be filed with the city treasurer.
[R. C. 1905, § 2691 ; 1887, ch. 73, art. 5,
§ 5; R. C. 1895, § 2159; 1905, ch. 62, § 60.]
All
Delivery of books to successor.
§ 3616. Certificate of appointment.
officers elected or appointed under this chapter, except the city auditor, aldermen and mayor, shall be commissioned by warrant under the corporate seal,
signed by the auditor and mayor, or president of the city council; the mayor
shall issue a certificate of appointment, under the seal 'of the corporation, to
the auditor thereof; and any person having been an officer of the city shall
within five days after notification and request, deliver to his successor in office
56
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property, books and effects of every description in his possession, belonging
to the city or appertaining to his office ; and upon his refusal to do so shall be
liable for all damages caused thereby, and to such penalty as may bv ordinance
be prescribed.
[R. C. 1905, § 2692 ; 1887, ch. 73, art. 5, § 6 ; R. C. 1899, § 2160

all

1905, ch. 62, § 61.]
No person shall be eligible to election to
§ 3617. Qualifications of officers.
any office who is not a qualified elector of the city, and who shall not have
resided there at least nine months last preceding election, and no person shall
be eligible to hold any office by appointment unless he is a citizen of the
United States; nor shall any person be eligible to any office who is a defaulter
to the corporation.
[1913, ch. 76; R. C. 1905, § 2693; 1887, ch. 73, art. 5, § 7
R. C. 1899, § 2161 ; 1905, ch. 62, § 62.]
Constitutionality of statute making residence within the district a qualification of a
public officer. 32 L.R.A.(X.F\) 835.

§ 3618. Officer not to be interested in contracts.
No officer shall be directly
or indirectly interested in any contract, work or business of the city, or the
sale of any article, the expense, price or consideration of which is paid from
the treasury or by any assessment levied by any act or ordinance; nor in the
purchase of- any real estate or other property belonging to the corporation
or which shall be sold for taxes or assessments, or by virtue of any process
at the suit of the corporation, mayor or other person.
[R. C. 1905, § 2C94;
1887, ch. 73. art. 5, § 8; R. C. 1899, § 2162; 1905, ch. 62, § 63.]
Power of officer to make contract (not involving conflict of interests) with public body
or municipality. 15 L.R.A. 521.
Power of municipal board or committee to employ one of its own members as counsel
or to render other special services.
3 L.R.A. (N. 8.) "$49.
Obligation of municipality to pay for property purchased from an officer or member
of board intrusted with the duty of makinjr purchases.
9 L.R.A.(N.S.) 1014."
Liability of municipality or other public corporation on, contract invalid because executed " ith officer of munieipalitv. 27 L.R.A. (N.<v> 112.1.
Obligation of public corporation to pay for services rendered under contract in which
fTieer is personally interested.
"4 L.R.A.fN.S.) 120.
.

No mayor, alderman, city auditor or
§ 3619. Not to hold other office.
treasurer shall hold any other office under the citv government during his
trim of office.
[R. C. 1905, * 2695; 1887, ch. 73, art. 5, § 9; R. C. 189;), § 2163;
1905. eh. 62. § 04.]

Compensation of mayor. The mayor shall receive such compensamay by ordinance direct; but his compensation shall
not be changed during his term of office.
[R. C. 1905, § 2696; 1887, ch. 73,
§ 3620.

tion as the city council

R. C. 1899, § 2164: 1905, ch. 62, § 65.]
The aldermen may receive such com§ 3621. Compensation of aldermen.
pensation for their services as shall be fixed by ordinance; provided, that such
compensation shall not exceed two dollars to each alderman for each meeting
of the city council actually attended by him, and no other compensation than
for attendance upon such meetings, shall be«allowed to any alderman for any
services whatsoever such compensation shall not be changed after it has been
once established so as to take effect, as to anv alderman voting for such change
during his term of office.
[R. O. 1905, $ 2697; 1887, ch. 73, art. 5, § 11 R. C.
1899. § 2165; 1905. ch. 62, § 66.1
Compensation of other officers not diminished
§ 3622. Police mag strate.
during term. All other officers may receive a salary, fees or other compensation to be fixed by ordinance, and after the same has been once fixed such fees
or compensation shall not be diminished to take effect during the term for
which any snch officer was elected or appointed provided, that in any city
incorporated under the general laws of the state and in which the police
magistrate thereof is allowed and paid a salary, such police magistrate shall
not be entitled to receive fees of any kind or in any amount whatever from
sncK city, and such police magistrate shall be entitled to. and it shall be his
duty to collect in all criminal actions and in all actions instituted under any
art. 5. § 10:

:

:

:

;
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ordinances of the city, the same fees that are now allowed by law to justices
of the peace, and all fees collected by him in criminal actions, and in actions
instituted under any ordinance of the city, shall be by him paid over to the
city treasurer at the end of each month, and he shall at the same time make
and file with the city auditor a report in writing under oath, showing an
account of all fees collected by him during the preceding month in such
actions, and showing the actions in which the same were collected.
The police
magistrate shall, before entering upon the discharge of his duties, give to the
city a bond in such amount as the city council may prescribe, not less than
five hundred dollars, conditioned that he will faithfully discharge the duties
of his office and pay over all moneys that may come into his hands belonging
to the city, and such police magistrate shall not be entitled to receive, nor
shall his salary be paid to him until he has fully complied with the provisions
of this section.
[R. C. 1905, § 2698; 1887, ch. 73, art. 5, § 12; 1893, ch. 35,
§ 1 B. C. 1895, § 2166; 1905, ch. 62, § 67.]
3623.
administer
May
oaths.
The mayor and auditor of each city shall
§
have power to administer oaths and affirmations.
[R. C. 1905, § 2699 ; 1887,
ch. 73, art. 5, § 13; R. C. 1899. § 2167; 1905, ch. 62, § 68.]
:

Ahticlb

8.

— City

§ 3C24. To attend meetings of council
auditor shall keep his office at the place of

Auditor.

and keep records,

etc.

The

city

meeting of the city council or such
other place convenient thereto as the council may direct.
He shall keep the
corporate seal and all papers and records of the city, and keep a record of
the proceedings of the city council, whose meetings it shall be his duty to
attend.
Copies of all papers filed in his office and transcripts of all records
of the city council certified by him under the corporate seal, shall be competent evidence in all courts.
He shall draw and countersign all orders on the
treasury in pursuance of any order or resolution of the city council, and keep
a full and accurate account thereof in books provided for that purpose, and
shall present to the city council for its consideration all communications,
alaims and other matters filed in his office for that purpose at their next meeting after the same are so filed.
[R. C. 1905, § 2700; 1887, ch. 73, art. 6, § 1;
R. C. 1899. § 2168; 1905, ch. 62, § 69.]
The city auditor shall report to the city council on the
§ 3625. Reports.
first days of March and September of each year, the receipts and expenses
and financial condition of the city, which report shall be published within
thirty days thereafter in the official paper pf the city, or such other paper
He shall make and keep a list of outstanding
as the council may direct.
city bonds, to whom issued, for what purpose, when and where payable, and
the rate of interest they respectively bear, and recommend such action to
the city council as will secure the punctual payment of the principal and
interest of such bonds.
He shall report annually on or before the first day
of September to the city council, an estimate of the expenses of the city, and
likewise the revenue necessary to be raised for the current year. [R. C. 1905,
1887, ch. 73. art. 6, § 2; R. C. 1899, § 2169; 1905, ch. 62, § 70.]
§ 2701
He shall countersign all contracts made in behalf
§ 3626. General duties.
of the city, and certificates of work authorized by any committee of the city
council, or of any city officer; and each contract made in behalf of the city
or to which the city is a party shall be void unless countersigned by the
auditor.
The city auditor shall keep regular books of account in which he
shall enter all indebtedness of the city and which shall at all times show
the financial condition of the city; the amount of bonds, orders, certificates
or other evidences of indebtedness issued by the city council, the amount of
all bonds, orders, certificates or other evidences of indebtedness, which have
been redeemed, and the amount of each outstanding. He shall countersiem all
bonds, orders or other evidence of indebtedness of the city, and keep accurate
:

8S3
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account thereof stating to whom and for what purpose issued and the amount
thereof.
He shall keep accounts with all receiving and disbursing officers
of the city showing the amount they have received from the different sources
of revenue, and the amount which they have disbursed under the direction of
the city council. He shall keep a list of all certificates issued for work, or any
other purpose.
If before the first day of June of any year the amount
expended or to be expended chargeable to any city fund, adding thereto the
current expenses estimated for the remainder of the fiscal year and chargeable
to such fund, shall be equal to three-fourths of the tax authorized to be raised
or revenue estimated for such fund, he shall report the same at once to the city
council, and he shall not countersign any contract chargeable to such fund
until the amount of taxes actually collected is ascertained; and during the
remainder of the fiscal year he shall not countersign any contract, the expense
of which shall exceed the revenue actually collected for the fund to which
such expenses are properly chargeable. The auditor shall examine all reports,
books, papers, vouchers and accounts of the city treasurer and from time to
time perform such other duties as the city council may direct. All claims and
demands against the city, before they are allowed by the city council, shall
be filed with the auditor and shall be audited and adjusted by the proper comThe auditor shall keep a record of his acts and
mittee of the city council.
doings, and keep a book in which he shall enter all contracts, with an index
thereto, which book shall be open to the inspection of all persons interested.
[R. C. 1905, § 2702; 1887, ch. 73, art. 6, § 3; R. C. 1899, § 2170; 1905,
ch. 62, § 71.]
Schedule of estimate must be made and filed by citv auditor before special assessment*
are made. Whittaker v. Dcadwood, 23 S. D. 538, 122 N. W. S90.

Article 9.— Claims fob Injuries.
All claims against cities for damages or
§ 3627. Claims for damages.
injuries alleged to have arisen from the defective, unsafe, dangerous or
obstructed condition of any street, crosswalk, sidewalk, culvert or bridge of
any city, or from the negligence of the city authorities in respect to any such
street, crosswalk, sidewalk, culvert or bridge shall, within thirty days from
the happening of such injury, be filed in the office of the city auditor, signed
and properly verified by the claimant, describing the time, place, cause and
extent of the damages or injury, and the amount of damages claimed therefor,
and upon the trial of an action for the recovery of damages by reason of such
iujury, the claimant shall not be .permitted to prove any different time, place,
cause or manner or extent of the injury complained of, or any greater amount
of damages.
In case it appears by the affidavit of a reputable physician
which shall be prima facie evidence of the fact that the person iujured was,
by the injury complained of, rendered mentally incapable of making such
statement during the time herein provided, such statement may be made
within thirty days after such complainant becomes competent to make the
same, but such affidavit may be controverted on the trial of an action for such
damages, and in case of the death of the person injured prior to his becoming
competent to make such statement, the same may be made within thirty days
after his death, by any person having knowledge of the facta, and the person
making such statement shall set forth therein specifically the facts relating
to such injury as aforesaid, of which he has personal knowledge, and shall
positively verify such statement and shall verify the facts therein stated of
which he has no personal knowledge, to the best of his knowledge, informa[R. C. 1905, § 2703 1893, ch. 31, § 2; R. C. 1899, § 2172; 1905,
tion and belief.
;

ch. 62, § 72.]

.

Jamestown. 19
Pyke
Suffiriencv of presentment of claim for damages against city.
N. D. 157, 107 N. W. 359.
Johnson v. Fargo, 15 N. D. 525, 108 N.
Sufficiency of notice to citv of injury on street

W.
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with the auditor of a claim far peruonul injuries received au a defective
street within sixty days after the injury is a sufficient presentation of thu claim.
City
of Grand Forks v. Allman, S3 C. C. A. 554, 153 Fed. 532.
Cause of action for damages to abutting property occasioned by construction of street
is
such
not
as
claim
is
enumerated
in
this
and the following section. Gaustad v.
E'ade
nderlin, 23 N. D. 52C, 137 N\ W. 613.
Where notice filed contained all information required by this and following section it
Is sufficient, and filing of two separate papers was not necessary.
Wells v. Lisbon, 21 N.
D. 34, 128 N. W. 308.
Necessity of written notice as to defect as condition of liability of municipal corporation for injuries due to positive act of its officers or servants. 23 L.K.A.(N.S.) 282.
Sufficiency of description of injury in notice to municipality. 20 L.R.A. (MJS.) S04.
filing

No action shall be maintained
§ 3628. No action unless claim is filed.
against any city as aforesaid for injury to person or property, unless it appears
that the claim for which the action was brought was filed in the office of the
city auditor as aforesaid, with an abstract of the facts out of which the cause
of action arose, duly verified by the claimant, and that the city council did not,
within sixty days thereafter, audit and allow the same, and such abstract
of facts must be signed and verified as provided in the preceding section, and
all provisions of such section with reference to such verification shall be
applicable to such abstract of facts, and no action shall be maintained unless
the plaintiff therein shall plead and prove the filing of such claim and abstract
as hereinbefore provided.
[R. C. 1905, § 2704; 1893, ch. 31, § 3; R. C. 1899,
§ 2173; 1905, ch. 62, § 73.]
Construed. Coleman v. Fargo, 8 N. D. 69, 76 N. W. 1051.
Validity of requirement of notice of injury as condition of municipal liability. 36
L.R.A.(N.S.) 1136.
Applicability of rule requiring notice of injury as condition of municipal liability for
personal iujury on street or highway in case of injury to muuicipal employee. 28 L.R.A.
(N.S.) 533.
Mental incompetency a* excuse for failure to give notice of injur)' required as a condition of municipal liability.
32 L.R.A.( N.S.) 350.

No action shall be maintained upon any
§ 3629. Limitation of actions.
claim mentioned in section 3627, unless the same shall be brought within six
after the filing of the claim therefor, in the office of the city auditor
as hereinbefore provided.
[R. C. 1905, § 2705; 1893, ch. 31, § 4; R. C. 1899,
§ 2174; 1905, ch. 62, § 74.]
Cause of action for damages to abutting property occasioned by construction of street

months

grade

is

not such claim as

526, 137 N.

W.

is

enumerated

613.

Article

10.

in section 3627.

Gaustad

v.

Enderlin. 23 N. D.

— City Attorney.

§ 3630. Duties of. The city attorney shall perform all professional services
incident to his office and when required shall furnish his opinion upon any
subject submitted to him by the city council or its committees.
[R. C. 1905.
§ 2706 ; 1887, ch. 73, art. 7, § 1 R. C. 1899, § 2175 ; 1905, ch. 62, § 75.]
;

Article

11.

— City Treasurer.

Vacancies, how filled.
Salary.
The city treasurer
§ 3631. Duties of.
shall receive all moneys belonging to the city, including all taxes, license
money, fines and special assessments, and keep accurate and detailed accounts
thereof, in the manner provided in this chapter, or as the city council may
from time to time direct. He shall have a settlement with the auditor at the
end of each month and turn over ail warrants, interest coupons, bonds or other

evidences of indebtedness of the city, which

may

have been redeemed by

him during the month, taking the

receipt of the auditor therefor, and all such
warrants, orders or other evidences of indebtedness shall be cancelled by him.
and have written or stamped thereon the date of their payment or redemption.
When, for any cause, a vacancy occurs in the office of the city treasurer,
the same shall be filled by appointment, which shall be made by the mayor,
by and with the consent of the city council, and the person so appointed, by
lawfully qualifying for such office, shall be entitled to hold the same until
885
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his successor is elected and qualified. Such successor must be elected at the
next succeeding regular city election. The salary of the city treasurer shall
[R. C.
be fixed by the mayor and city council within their respective cities.
1905, § 2707 1897, ch. 102; R. C. 1899, § 2176; 1903, ch. 53; 1905, ch. 62, § 76.
Under no circumstances shall any money
§ 3632. Funds. How disbursed.
be paid out or disbursed by the city treasurer, except upon the warrant of
the mayor, countersigned by the city auditor; but this provision shall not
prevent the payment of city bonds and interest coupons or either when due,
and presented for payment, and the city treasurer shall pay said last mentioned obligations on presentation at maturity, and in case they are payable
without the city issuing them, then in that event the money for their payment
shall be by the city treasurer remitted to such place of payment in time to
reach that point on or before the date of maturity of said obligations. [R. C.
1905, § 2708; 1887, ch. 73, art. 8, § 2; R. C. 1899, § 2177; 1905, ch. 62, § 77.]
All warrants shall be paid in the order in
§ 3633. Warrants, how paid.
which they are presented, from the fund upon which they are drawn, and the
treasurer shall note on the back of each warrant presented to him the date
of such presentation and, when payment is made, the date of such payment,
and in case any warrant is not paid for want of funds, the city treasurer
shall so state on such warrant and the same shall thereupon bear interest
until paid.
[R. C. 1905, § 2709; 1887, ch. 73, art. 8, § 3; R. C. 1899, § 2178;
;

1905, ch. 62, § 78.]
Citv cannot pay out money from general fund for current expenses while outstanding
general fund warranto are unpaid. Blackmail v. City of Hoteprings, 14 S. D. 497, 85 X.
\V. 996.

Warrants pa,id in order issued, although issued for indebtedness of prior year. State v.
Campbell. 7 S. D. 5(58. C4 X. W. 1125.
As to duty of citv treasurer to regiutcr and pay warrants. Red River Valley Nat. Bank
v. Fargo. 14 N. D." 88, 103 N. VV. 300.
Paying out of taxes collected after issuance of warrant will not prevent recovery. Shannon v. City of Huron, 9 S. D. 356. 69 X. W. 598.
Treasurer who fails to pay a warrant in the order of its registration is civilly liable
upon his official bond. State v. Campbell, 7 S. D. 568, 64 K. W. 1125.

§ 3634. City treasurer to keep separate account of each particular city
fund.
The city treasurer shall keep a separate and accurate account of each
city fund, which shall show the debits and credits of said fund in chronological order.
[R. C. 1905, § 2710; 1887, ch. 73, art. 8, § 4; R. C. 1899, § 2179;
1905, ch. 62, § 79.]
Failure of treasurer to register warrant does not defeat right of holder presenting it in
t'nith.
Freeman v. City of Huron, 10 S. D. 368, 73 N. W. 260.
Pnvmcnt out of anv fund remaining after payment of current expenses does not violate
Constitution. Howard v. City of Huron, 6 S. D. 180, 60 X. W. 803.

good

The city treasurer shall give
§ 3635. Treasurer to give duplicate receipts.
paying money in to the city treasury a duplicate receipt therefor, specifying the date and amount of payment, and upon what account paid,
and he shall at least once a month file with the city auditor his duplicate of
such receipt.
[R. C. 1905, § 2711 1887, ch. 73, art. 8, § 5; R. C. 1899, § 2180;
to each person

;

1905. eh. 62, § 80.]
Office
Penalty.
§ 3636. Treasurer prohibited from using city moneys.
declared vacant.
The city treasurer shall keep the city's moneys paid to or
received by him, separate from his or other's moneys; and under no circumstances shall it be lawful for him to directly or indirectly use the corporation's
money or warrants, or other obligations, in his custody and keeping, for his
own use and benefit or that of any other person or persons whomsoever. Upon
conviction of a violation of this provision the same shall work a forfeiture
[R. C. 1905, 5 2712; 1887.
of his office and said office shall become vacant.
eh. 7:3. art. 8, § 6; R. C. 1899, § 2181 1905, ch. 62, § 81.]
Warrant register. He shall report to the city
§ 3637. Treasurer's report.
council at such time as may be prescribed by ordinance, giving a full and
detailed neeount of all receipts and expenditures during and since his last
;
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and the state of the treasury. He shall also keep a register of all warrants redeemed and paid during the year, describing such warrants, their date,
amount, number, the fund from which paid and person to whom paid, specifying also the time of payment and all such warrants shall be examined by the
finance committee of the council at the time of making such report.
[R. C.
report,

;

1905, § 2713; 1887, ch. 73, art. 8, § 7; R. C. 1899, § 2182; 1905, ch. 62, § 82.]
All moneys received
§ 3638. Moneys received from special assessments.
on any special assessment shall be held by the treasurer as a special fund to
be applied to the payment of the improvements for which the assessment was
[R. C.
made; and said money shall be used for no other purpose whatever.
1905, §2714; 1887, ch. 73. art. 8, § 8; R. C. 1899, § 2183; 1905, ch. 62, § 83.]
Citv may reimburse itself out of special improvement fund, after advancing money for
special improvement. Pine Tree Lumber Co. v. Fargo, 13 X. D. 300, 96 N. W. 35T.
As to money derived from special assessment being used only for payment of obligation for which it was raised. Red River Vallev Nat. Bank v. Fargo, 14 X. D. 83, 103 X.

W. 390.
The city council of any city
§ 3639. Additional bond of city treasurer.
incorporated under this chapter may require the city treasurer to give additional sureties whenever in the opinion of the city council the existing security
shall have become insufficient; and such city council is authorized and empowered to require from the city treasurer an additional bond as required by law.
with good and sufficient sureties in such sums as it may direct, whenever in
their opinion more money shall have passed or is about to pass into the hands
of such treasurer than is or would be recovered by the penaltv in the previous
bond,
1901, ch. 42, § 1.]
f R. C. 1905, § 2715
;

This is R. C. 1905. $ 2715. As to the words "tins chapter" at the beginning of thi*
section, it 1b to be observed that SI 3564a-3564« had not been enacted when $ 2715 wa*
originally enacted in Laws 1901, ch. 42, § 1, nor were they part of the chapter when the
latter was printed in R. C. 190%.

Effect.
If any city treasurer
§ 3640. Failure to give additional bond.
shall fail or refuse to give such additional bond or sureties for twenty days
from and after the day on which such city council shall require him so to do.
his office shall become vacant and the city council shall appoint another
treasurer to fill such vacancy, who shall hold his office until his successor has
been elected and qualified. [R. C. 1905, § 2716; 1901, ch, 42, § 2.]

Article

12.

— City

Assessor and Board of Equalization.

Compensation. The city
of office of city assessor.
Duties.
assessor shall perform all duties necessary for the assessing of property within
the city limits for the purpose of levying city, county, school and state taxes.
Upon the completion of the assessment roll he shall return it to the city
auditor within the time in this chapter provided and said auditor shall deliver
the game to the city board of equalization at its regular meeting first there
[R. C. 1905, § 2717; 1887, ch. 73, art. 9, § 1; R. C. 1899, § 2184;
after held.
1905, ch. 62, § 84.]
Assessment roll.
The assessor shall be
3642.
Assessor's
appointment.
§
appointed at the first meeting of the city council in September in each od<l
numbered year, and shall be governed by the same laws and regulation
as county and township assessors, except that he may list any real estate or
personal property for assessment on or after the first day of January in the
year in which the same is subject to assessment, and for that purpose the
county auditor shall furnish him with assessment books prior to said first day
of January; and he shall on the first day of April in each year commence the
assessment of property assessable for such year, and shall return his assessment roll to the city auditor on or before the first day of June in each year.
Such assessment roll shall be open to the inspection of all persons interested
[R. C. 1905, § 2718:
until the meeting of the city board of equalization.
1887, ch. 73, art. 9, § 2; 1893, ch. 33, § 1 R. C. 1899, § 2185; 1905, ch. 62, § 85.
As to nece^itv of citv assessor's affidavit to assessment roll. Douplas v. Fargo. 13 X.
§ 3641.

Term

;

]

D. 467, 101 X. \V. 919.
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Compensation.
The board of
Meeting.
§ 3643. Board of equalization.
equalization shall be composed of the mayor and city council, and the auditor
who shall act as clerk to the same, and shall meet on the second Tuesday of
June in each year. In the absence of the mayor the council shall elect one
of its own number to preside.
The city auditor shall keep an accurate record
of all changes made in the valuation and of all other proceedings.
It may
adjourn from day to day until its work is completed and a majority of the
whole board shall constitute a quorum to transact business. If no quorum is
present the clerk may adjourn from day to day and publicly announce the
time to which the meeting is adjourned the compensation of the board shall
be three dollars per day while in actual session.
[R. C. 1905, § 2719; 1887,
ch. 73, art. 9, § 3 R. C. 1899, § 2186; 1905, ch. 62, § 86.]
The board of equalization shall meet at the
§ 3644. Duties of the board.
usual place of meeting of the city council, and shall proceed to equalize and
correct such assessment roll.
It may change the valuation and assessment
of any real or personal property upon the roll by increasing or diminishing
the assessed valuation thereof as shall be reasonable and just to render taxation uniform; provided, that the valuation of any personal property as
returned by the assessor shall not be increased more than twenty-five per cent
without first giving the owner or his agent notice of the intention of the board
so to increase it.
Such notice shall be by personal notice served upon the
owner or his agent, or by leaving a copy at his place of business or last place
of residence, and shall state the time when the board will be in session to act
upon the matter.
[R. C. 1905, § 2720; 1887, ch. 73, art. 9, § 4; R. C. 1899,
§ 2187; 1905, ch. 62, § 87.]
;

;

Ripht of appeal not extended to parties other than those

specified.

Grigsbv

v.

.

Minne-

haha County, 6 S. P. 492, 62 X. W. 105.
Owner not compelled to pay taxes on fjrrater valuation than was fixed by board of equaliration.
Dakota Loan & Trust Co. v. Codington Co., 9 S. D. 159. C8 N. YV. 314.
Tax not to be abated or reduced. The board of
§ 3645. Other duties.
equalization must place upon and add to the assessment roll any property,
real or personal, subject to taxation, which has been omitted therefrom by
the owner or by the assessor, and enter the same at a valuation so that it will
bear an equal and just proportion of taxation.
During the session of said
hoard any person or his attorney or agent, feeling aggrieved by anything
in the assessment roll, may apply to the board for the correction of any alleged
errors in the listing or valuation of his property, whether real or personal,
and the board may correct the same as it may deem just; or, if the board
has reason to believe that any person has failed to return to the assessor all
personal property required by law to be returned, or if any person refuses
to swear to the returns so made, the board shall notify the person who has
so failed to make return or refused to swear to the return in the same manner
as prescribed in the last section, and may examine each person under oath in
regard to his property; or if he refuses to appear, it may fix such valuation
at a sum which it may deem just. After the adjournment of said board of
equalization in each year, neither it nor the city council shall change or alter,
or recommend the changing or alteration of any assessment or assessments
to the county commissioners, or otherwise; and neither said city council nor
said board of equalization shall reduce or rebate or authorize the reduction
or abatement, or rebatement of any taxes levied upon such assessments tor
any eause, excepting that the property assessed was not subject to taxation at
the time such assessment was levied.
fR. C. 1905, § 2721 1887, ch. 73, art. 9,
§ 5; R. C. 1899, § 2188; 1905. eh. 62, § 88.]
County commissioner!?, sitting as board ol county commissioners, have no power to re;

duce individual assessments, or abate individual taxes, except in certain instances. Mi not
Amundson, 22 N. D. 236, 133 N. W. 551.

v.

§ 3646. Duty of city auditor. Within ten days after the completion of the
equalization of the assessment as herein provided, the city auditor shall deliver
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the same to the county auditor of the county in which such city is situated,
with his certificate that the same is correct as equalized by said board of
equalization, and the same shall be accepted by the board of county commissioners of such county in lieu of all other assessment rolls for said property
in said city, and the board of equalization of such county may increase or
diminish the valuation therein placed on any class of property so as to make
such valuation uniform with the valuation of the same class of property
throughout such county, but no individual assessment shall be otherwise
changed, and a failure of any county or city board of equalization to hold its
meetings, shall not vitiate or invalidate any assessment or tax except as to
the excess of valuation, or tax thereon, shown to have been unjustlv made or
levied. [R. C. 1905, § 2722 1887, ch. 73, art. 9, § 6 ; 1893, ch. 33, § 2 ; R. C. 1899,
§ 2189; 1905, ch. 62, § 89.]
Individual assessments an returned bv city board of equalisation cannot be changed by
county board. First Nat. Bank
Lewis, 18 X. I). 390, 121 N. W. 836.
;

Article

13.

— Police Magistrate .\sd City Justice of the Peace.

§ 3647. Jurisdiction of police magistrate. The police magistrate shall have
exclusive jurisdiction of, and it shall be his duty to hear, try and determine
all offenses against the ordinances of the city; and he shall have concurrent
jurisdiction with the justices of the peace of the county in all other actions,
•civil and criminal.
All fines, penalties and forfeitures for the violation of
any city ordinance shall, when collected, be paid by the officer receiving the
same to the city treasurer of such city. [R. C. 1905, § 2723 1887, ch. 73, art. 10.
§ 1; 1899, ch. 33, § 5; R. C. 1899, § 2193: 1905, ch. 62, § 90.]
Derision of city justice within hi* jurisdiction, final, unless provision made for appeal.
City of Huron v. Carter. 5 S. D. 4. 57 X. W. 947.
One charged with violation of city ordinance its entitled to change of venue on account
;

of prejudice of police <ustice.

Sioux Fall*

v.

Xeeb, 20 S. D. 244, 105 X.

W.

735.

§ 3648. When magistrate shall issue warrants. Whenever complaint shall
be made to the police magistrate upon oath or affirmation of any person competent to testify against the accused, that an offense has been committed
of which the police magistrate has- jurisdiction, such magistrate shall forthwith issue a warrant for the arrest of the offender, which warrant shall be
served by the chief of police or the sheriff or any constable of the county,
or some person specially appointed by said magistrate for such purpose.
[R. C. 1905, § 2724; 1887, ch. 73, art. 10. § 2; R. C. 1899, § 2194; 1905. ch. 62,
§91.]
When any person shall be
§ 3649. Magistrate, when to hear complaint.
brought before such magistrate upon a warrant, it shall be his duty to hear ant.
determine the complaint alleged against the defendant. [R. C. 1905, § 2725;
1887, ch. 73, art. 10, § 3 R. C. 1899, § 2195; 1905, ch. 62, § 92.]
§ 3660. Postponement of trials. Upon good cause shown such magistrate
may postpone the trial of the case to a day certain in which case he ahall
require the defendant, to enter into an undertaking with sufficient wurety
conditioned that he will appear before such magistrate at the time a*«d place
appointed, and then and there answer the complaint alleged against him.
fR. C. 1905, § 2726; 1887, ch. 73, art. 10, § 4; R. C. 1899, § 2196; n05, ch. 62,
;

§ 93.]
It shall be the duty of suet magistrate
§ 3651. To summon witnesses.
to subpoena all persons whose testimony may be deemed material as witnesses
on the trial, and enforce their attendance by attachment, if necessary, and
when a trial shall be continued by said magistrate he may verbally notify such
witnesses as may be present to attend before him at the time to which the
action is continued to testify therein and such verbal notice shall be as valid
as a subpoena. fR. C. 1905, § 2727 1887. ch. 73. art. 10, § 5; V, C. 1899, § 2197
1905, ch. 62, § 94.]
;
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governed.

Cities.

All trials before said magistrate for mis-

demeanors arising under the laws of the state shall be governed by the criminal
procedure applicable to justices' courts in like cases. [R. C. 1905, § 2728 1887,
ch. 73, art. 10, § 6; R. C. 1899, § 2198; 1905, ch. 62, § 95.J
§ 3653. Concerning judgment of conviction. In all trials for offenses under
the ordinances of the city, if the defendant is found guilty the magistrate
shall render judgment accordingly. It shall be a part of the judgment that the
defendant stand committed until such judgment is complied with, in no case
to exceed one day for every one dollar and twenty-five cents of fine and costs
assessed against said defendant.
[R. C. 1905, § 2729 1887, ch. 73, art. 10,
1905, ch. 62, § 96.]
§ 7 R. C. 1899, § 2199
§ 3654. Court open every day except Sunday. Said magistrate shall be
a conservator of peace and his court shall be open every day except Sunday
to hear and determine any and ail cases cognizable before him; and shall
have power to bring persons forthwith before him for trial, and no act shall
be performed by him on Sunday, except to receive complaints, issue process
and take bail and receive verdicts. [R. C. 1905, § 2730; 1887, ch. 73, art. 10.
§ 8; R. C. 1899, § 2200; 1905, ch. 62, § 97.]
§ 3C55. Appeals. In all actions before such magistrate arising under the
ordinances of the city, an appeal may be made by the defendant to the district
court of the county; but no appeal shall be allowed unless such defendant
shall within ten days in case of fine, and within twenty-four hours in case of
imprisonment, enter into an undertaking with sufficient surety to be approved
by the magistrate, conditioned in case of fine for the payment of said fine
and costs and costs of appeal, and in case of judgment for imprisonment,
that he will render himself in execution thereof if it should be determined
against the appellant.
[R. C. 1905, § 2731; 1887, ch. 73, art. 10, § 9; R. C.
1899, $ 2201; 1905, ch. 62, § 98.]
;

;

;

;

Kecognizarice which does not provide for payment of fine and costs, and costs of appeal,
Centerville v. Olson, 16 S. D. 526, 94 N. W. 414.
One convicted bv jury of violating ordinance against keeping house of ill fame, may
appeal. Mannie v. Hatfield. 22 S. D. 475, 118 N. VV. 817.
Oral notice of appeal irom judgment of police justice in proceedings for violation of
ordinance is sufficient. Centerville v. Olson, 16 S. D. 526. 94 K. W. 414.
is ineffectual.

Any person convicted before such magistrate
§ 3656. Not to remit fines.
of an offense against the ordinances of the city shall be punished by a fine
and imprisonment as may be regulated by ordinance, and under no circumstances shall such magistrate remit fines or penalties or payment of costs or
otherwise. [R. C. 1905, § 2732; 1887. ch. 73, art. 10, § 10; R. C. 1899, § 2202;
1905. ch. 62. § 99.]

§ 3657. City justice of the peace. Jurisdiction. The city justice of the
peace shall have the same jurisdiction as justices of the peace within said
county in all civil and criminal actions, and within the jurisdiction hereby
conferred the power of said justice as a committing magistrate, and in trial of
actions shall be the same as is now or may hereafter be provided by law for
justices of the peace, and the process and proceedings of said court shall be
governed by the laws regulating proceedings in justices' court and in all cases
tried in said court, an appeal may be taken to the district court in the same
manner and upon the same conditions as provided by law in cases of appeal
from justices of the peace, and on such appeal the district court shall have the
same powers as in such cases. [R. C. 1905, § 2733 1889, ch. 33, § 6 R. C. 1899,
§ 2203; 1905, ch. 62, § 100.]
;

;

;

One chargrd with

violation of city ordinance is entitled to change of venue on account
of prejudice of police justice. Sioux Falls v. Neeb, 20 S. D. 244, 105 N. W. 735.

§ 3658. Vacancy. In case of a vacancy in the office of police magistrate
or city justice of the peace by death, resignation or otherwise, the same shall
be filled by an appointment by the mayor, to be confirmed by the council, and
such appointees shall qualify as in other cases and hold their offices until the
next annual city election and until their successors are elected and qualified,
890
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aud in case of tUe temporary absence, interest or disability of such magistrate
it shall be the duty of the city justice of the peace to act as police magistrate
during such vacancy, absence or disability in the trial of causes cognizable
[R. (J. 1905, § 2734; 1889, ch. 33, § 7; R. C.
before said police magistrate.
1899, § 2204; 1905, ch. 62, § 101.]
If upon any
§ 3659. Duty of magistrate when prosecution malicious.
trial under the provisions of this article it shall appear to the satisfaction
of the police magistrate or the jury in cases arising under the laws of the state,
that the prosecution was commenced without probable cause, or from malicious
motives, the jury or magistrate trying the action shall- state the name of the
complaining witness in the findings, and shall impose the costs of the prosecution upon him, and judgment shall be rendered against such complaining
witness that he pay such costs, and stand committed until the same are paid.
[R. C. 1905, § 2735; 1887, ch. 73, art. 10, § 12; 1889, ch. 33, § 5; R. C. 1899,
§ 2205; 1905, ch. 62, § 102.]
§ 3660. Power of magistrate. Jury. The police magistrate shall have
power to enforce due obedience to all orders and judgments made by him,
and he may fine or imprison for contempt offered to him while holding his
court, or to process issued or orders made by him, in the same manner and
to the same extent as provided in justices' courts. Appeals may be taken to
the district court from all decisions of said court in tho same manner as is
provided for taking appeals from justices' courts, and the district court shall.
on such appeals, take judicial notice of all the ordinances of said city. Actions
before the police magistrate arising under the city ordinances shall be tried
and determined by the magistrate without the intervention of a jury except
in cases where, under the provisions of the ordinances of the city, imprisonment
for a longer period than ten days is made a part of the penalty, or the maximum
fine shall be over twenty dollars, and the defendant shall demand a trial by
jury before the commencement of said trial; and when a demand shall be
so mnde it shall be the duty of said magistrate to write down the names of
eighteen persons, residents of the city and having the qualifications of jurors
in the district court, and the defendant and the attorney for the city shall
each strike off three names, or in case the defendant shall neglect or refuse
to do so then the police magistrate, with the attorney for the city, shall strike
off such names, and the magistrate shall at once issue his venire to the chief
of police, commanding him to summon the twelve persons whose names remain
upon the list as jurors. And in all trials by jury in said court challenges shall
be allowed in the same manner and for the same causes as in the district
court in cases of misdemeanor; and in c,ase the number shall be reduced
below twelve by such challenges, or any portion of said number should fail
to attend, then the chief of police shall summon a sufficient number of talesmen
having the qualifications of jurors to complete the panel, which shall, in all
cases, consist of twelve jurors.
If either party objects to the competency
of a juror the question thereon must be tried in a summary manner by the
magistrate, who may examine the juror or other witnesses under oath. Each
person summoned as a juror in any case shall be entitled to a fee of fifty
cents, and in case of conviction such fees shall be taxed against the defendant
as a part of the costs of the case. [R. C. 1905, § 2736 1887, ch. 73, art. 10, § 13
1889, ch. 33, § 5; R. C. 1899, § 2206; 1905, ch. 62, § 103.]
One charged with violation of citv ordinance in entitled to change of venue on account
of prejudice of police justice. Sioux Falls v. Neeb, 20 S. D. 244, 105 N. W. 735.
;

§ 3661. Proceedings,

how governed.

In

all

cases not herein specially pro-

vided for, the process and proceeding of said court shall be governed by the
laws regulating proceedings in justices' courts in criminal cases. [R. C. 1905,
§

2737; 1887, ch. 73, art. 10,

§ 14; R. C. 1899, § 2207; 1905, ch. 62, § 104.]
Oral notice of appeal from judgment of police justice in proceedings for violation of
ordinance is wifticient. Centi'rville v. Olson, 16 S. D. 526, 04 N. W. 414.
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§ 3662. Office hours of magistrate. Said magistrate shall be in attendance
at his office for the transaction of business at such reasonable hours as the
city council may prescribe, and complaints may be made to, and writs and
process issued by him, at all times in court or otherwise. [R. C. 1905, § 2738
1887, ch. 73, art. 10, § 15 ; R. C. 1899, § 2208 ; 1905, ch. 62, § 105.]

Article

— City

14.

Engineer.

The city engineer shall be a practical surveyor
§ 3663. Qualifications.
and engineer. He shall keep his office in some convenient place in such city,
and the council shall by ordinance prescribe his duties, and fix his compensation for services performed for the city. All surveys, profiles, plans or estimates made by him for the city shall be the property of the city, and shall
be carefully preserved in the office of the engineer, open to inspection of all
persons interested, and the same, together with all books and papers appertaining to said office, shall be delivered over by the engineer at the expiration
of his term of office, to his successor, or to the citv council.
[R. C. 1905.
§ 2739: 1887, ch. 73, art. 11, §1; R. C. 1899, § 2248; 1905, ch. 62, § 106.]
Article

15.

— Police Officers.

§ 3664. Powers of police officers. The chief of police shall perform such
duties as shall be prescribed by the city council for the preservation of the
peace. All police officers and watchmen of a city shall, within the city limits
and for a distance of one and one-half miles in all directions within the state
next outside the city limits, perform the duties and exercise the power of
peace officers as defined and prescribed by the laws of the state and shall also
have power, and it shall be their duty to serve and execute any warrants,
writs, process, order or notice issued to them by a police magistrate or
city justices or justice of the .peace within said city in any civil or criminal
action or proceeding for or on account of a violation of any city ordinances, or
in any action or proceeding in which the city is a party or beneficially considered and in addition thereto shall perform such duties as shall be prescribed
by the ordinances of the city, and shall also have power within said limits to
serve and execute all writs and process whatsoever issued by said justices
in civil actions.
[1907, ch. 46, § 1; R. C. 1905, § 2740; 1887, ch. 73, art. 12,
§ 1; R. C. 1899, § 2249; 1905, ch. 62, § 107.]
;

;

Policemen us public officers. ^6 L.R.A.(N\S.)
Liability of policeman for injury after making arrest.
] I..R.A.(N.S.)
1024; 3 L.R.A.
(N.S.) 50S.
Liability of chief of police for detaining person improperly arrested.
42 L.R.A.(N.S.>
74.

All warrants issued by the police magistrate or city
§ 3665. Warrants.
justice for the violation of any general law of this state shall run to the sheriff
or any constable of the county or to the chief of police or any policeman of
the city ; but no chief of police or policeman, when he goes outside of the city
to make an arrest, shall receive any fees therefor unless the commissioners
of the county are satisfied that a delay in obtaining the sheriff or his deputy,
or a constable to make the arrest might endanger an escape.
[R. C. 1905,
§ 2741; 1887, ch. 73, art. 12, § 2; R. C. 1899, § 2250; 1905, ch. 62, § 108.]

Article

Time and place of

— Elections.

16.

There shall be an annual election for
elective officers herein provided, held on the first Monday in April of each
year, at such place or places in each ward as the council shall designate;
except in cities where aldermen are elected at large, the council shall designate
one polling place only. The polls shall be kept open continually from eight
o'clock in the forenoon until five o'clock in the afternoon, and no longer,
atul ten days' previous notice shall be given by the council of the time ani
§ 3666.

election.
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nlace of holding such election, by publication in at least two of the city
papers published in said city, if two shall be published therein. [R. C. 1905.
1899, § 2251; 1905, ch. 62, § 109.]
§ 2742; 1897, ch. 40, § 4; R.
A» to the time for all city elections in presidential yearB, sec the concluding sentence

C

in section 915.

.

§ 3667. Election districts and precincts. Each city in which aldermen are
elected at large shall constitute an election district, and in all other cities each
ward shall constitute an election district; but whenever the number of legal
voters in any ward shall exceed three hundred, the council may by ordinance
divide such ward into two or more precincts for voting purposes, and whenever the number of legal voters in any two or more contiguous wards shall
not exceed one hundred as determined by the last annual election, the council
may, by ordinance, consolidate such two or more wards into one precinct for
voting purposes; or if the council so elects, in any city of less than four
hundred voters as determined by the last annual election, the council may by
ordinance consolidate all the wards of such city into one precinct for voting
purposes; provided, however, that in city elections separate ballot boxes and
poll books shall be provided and kept for each ward; provided, that such ordi
nance shall be passed and take effect before the time of giving notice of an
election; and such wards and precincts shall constitute election districts for
all state, county, city and school elections.
[1911, ch. 65; R. C. 1905, § 2743;
1897, ch. 40, § 5; R. C. 1899, § 2252; 1905, ch. 62, § 110.]
As to voting precincts within the city of Bismarck being measured by ward lines. State
ex rel. Byrne v. Wilcox, 11 N. D. 329," 91 N. W. 955.

§ 3668. Qualified voters. Registration.' Every legal voter of the county in
city is situated, who shall have been a resident of the city ninety
next preceding a city election is declared a citizen of said city, and
be entitled to vote at all city elections; provided, that the city council
provide for the registration of all voters as required by the laws of the
in all cities of more than four hundred voters as determined by the

which such
da)"^
shall
shall
state

last, annual election, and in cities of four hundred voters or less, the city
council may provide for the registration of all voters in accordance with the
laws of the state at one polling place, and separate registration lists shall be
provided and kept for each ward, and no person shall be entitled to vote in any
other place than the ward or precinct where he resides, except where otherwise provided by law. [1911, ch. 66; R. C. 1905, § 2744; 1887, ch. 73, art. 13,
§ 3; Const.. § 121; R. C. 1899, § 2253; 1905, ch. 62, § 111.]
§ 3669. Effect of election. This chapter shall in no case affect the term
of office of any officer heretofore elected or appointed in any city, but all
such officers shall hold their offices during the term for which they were
originally elected or appointed. [R. C. 1905, § 2745; 1887, ch. 73, art. 13, § 4;
R. C. 1899, § 2254 1905, ch. 62, § 112.]
The manner
§ 3670. Oath and duties of judges and clerks of election.
of conducting and voting at elections to be held under this chapter, and
votes, shall
lists,
canvassing
the
contesting the same, the keeping of poll
and
be the same, as nearly as may be, as in the case of the election of county officers
under the general laws of this state. The judges of election shall appoint
clerks when necessary to fill vacancies, and the judges and clerks shall take
the same oath and have the same powers and authority as the judges and
clerks of general state elections. After the closing of the polls the ballots
shall be counted, and the returns made out, and returned under seal to the
eity auditor, within two days after the election, and thereupon the city
council shall examine and canvass the same, and declare the result of the
election and cause a statement thereof to be entered on its journal. [R. C. 1905,
§ 2746; 1887, ch. 73, art. 13, § 5; R. C. 1899, § 2255; 1905, ch. 62, § 113.]
Municipal elections shall be conducted in same manner as general election. Treat v.
;

Morris, 25 S. D. 615, 127 N.

W.

554.
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Tie, how decided.
The person having the highest
§ 3671. What elects.
number of votes for any office shall be declared elected. In case of a tie in
the election of any city officer, it shall be determined by lot, in the presence of
the city council, in such manner as it shall direct, which candidate or candi

dates shall hold office. [R. C. 1905, § 2747; 1887, ch. 73, art. 13, § 7; R. C.
1899, § 2256; 1905, ch. 62, § 114.]
§ 3672. City auditor to notify officers elected or appointed. It shall bo
the duty of the city auditor, within five days after the result of the election
is declared or appointment made, to notify all persons elected or appointed
to office of their election or appointment, and unless such persons shall
respectivelv qualify within ten davs after such notice, the office shall become
vacant.
[It. C. 1905, § 2748; 1887, ch. 73, art. 13, § 8; R. C. 1899, § 2257:
1905, ch. 62, § 115.]
As

to time for qualification of officers elected in presidential years, see the concluding

sentence in section 915.

New election on failure to qualify. If there is a failure to elect
herein required to be elected, or the person elected should fail to
qualify, or for any other cause that may arise, the city council may forthwith
order a new election therefor, and in all cases, when necessary for the purposes
of this chapter, may call special elections, canvass the returns thereof, and
provide by ordinance for the mode of conducting the same; and shall give
notice of such special elections, in which shall be stated the questions to be
voted upon, and cause such notices to be published for the same length of
time, and in the same manner as is required in the case of regular annual
elections in such city, unless herein otherwise provided.
[R. C. 1905, § 2749
1887, ch. 73, art. 13, § 9; R. C. 1899, § 2258; 1905, ch. 62, § 116.]
§ 3674. When term of office commences. The terra of each officer elected
under this chapter shall commence on the third Tuesday of April of the year
for which he was elected. [R. C. 1905, § 2750; 1887, ch. 73, art. 13, § 10; R. C.
1S99, § 2259 1905, ch. 62, § 117.]
§ 3C75. When office deemed vacant. Any officer removing from the city
or ward for which he is elected, or any officer who shall refuse or neglect for
ten days after notice of his election or appointment to enter upon the
discharge of the duties of his office, shall be deemed to have vacated his office
and the city council shall proceed to fill the vacancy as herein prescribed.
[R. C. 1905, § 2751; 1887, ch. 73, art. 13, § 11; R. C. 1899, § 2260; 1905, ch. 62,
§ 3673.

an

officer

;

§

US.]

Article 17.— Finance.

The fiscal year of each city organized under the
§ 3676. Fiscal year.
general laws of this state shall commence on the first day of September of
each year. [R. C. 1905, § 2752; 1887, ch. 73, art. 14, § 1; R. C. 1899, § 2261
1905, oh. 62, § 119.]
§ 3677. Appropriation for general expenses, how made. The city council
shall, at its regular meeting in September or within ten days thereafter pass
an ordinance to be termed the annual appropriation bill, in which it may
appropriate such sums of money as may be deemed necessary to defray all
necessary expenses and liabilities of such corporation, during the ensuing
fiscal year, and such ordinance shall specify the purpose for which such
appropriations are made, and the amount appropriated for each purpose,
and the city council may, in addition to such specific appropriations, appropriate a sum not exceeding five per cent of the total amount so specifically
appropriated for general purposes in such appropriation bill, for contingent
expenses not otherwise provided for. No further appropriations shall be
made for any of the expenses or liabilities of such fiscal year, unless the
provision to make such appropriation has been first sanctioned by a majority
of the legal voters of such city, either by a petition signed by them or by
special election called for that purpose. Any balance of any appropriation
894
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for general purposes, remaining unexpended at the close of the fiscal year,
shall be deemed a part of the general fund of the city, and shall bo r< -appropriated to such general purposes as the city council may deem best.
[It. C.
1905, § 2753: 18S7, ch. 73, art. 14, § 2; R. C. 1899, § 2202; 1905, eh. 62, § 120.1
Contract requiring expenditure of monev without an appropriation therefor is ultra
Tires and void.
Roberta v. City of Fargb et al., 10 N. D. 230, 80 X. \V. 726.
Failure to pas* appropriating ordinance does not affect validity of tax levied thereafter.
v. Hughes County. 13 S. D. 570, S3 X. W. 68::.
appropriation bill should be passed before the levy of a tax. Engstad v. Dinnic, 8
X. D. 1, 76 N. W. 292.
Inapplicable to expense of street improvement. Pioo Tree Lum»>er Co. v. Fargo. 12 X.
D. 360. 90 X. VV. 357.
As to appropriation for land taken for public street. Fargo v. Ktenev, 11 X. 13. 4S4, 92

Henderson

An

X. W. 880.
Neither the
§ 3678. Special appropriation for improvements, how made.
city council, nor any department or officer of the corporation, shall add to the
corporation expenditures in any one year, anything over and above the
amount provided for in the annual appropriation bill of that year, except as

herein otherwise specially provided and no expenditure for an improvement
to be paid for out of the general fund of the corporation shall exceed in any
one year the amount provided for such improvement in the annual appropriation bill; provided, that nothing herein contained shall prevent the city council
from ordering by a two-thirds vote, any improvement, the necessity of which
is caused by any casualty or accident happening after such annual appropriation is made, and the expense of such improvement may be paid wholly or in
part from the appropriation for contingent expenses, or whenever the city
shall not have reached its constitutional debt limit, the city council may order
the mayor and finance committee to borrow a sufficient amount to provide for
the expense necessary to be incurred in making any improvement, the necessity
of which has arisen, as is last above mentioned, for a space of time not
exceeding the close of the fiscal year, which sum and interest shall be added
to the amount authorized to be raised in the next general tax levy, and
embraced therein. [R. C. 1905, § 2754; 1887, ch. 73, art. 14, § 3; R. C. 1899,
.§ 2263; 1905, ch. 62, § 121.]
As to power of citv to make improvements and reimburse itself through special asscs»ments. Tina Tree Lumber Co. v. Fargo, 12 X. D. 360, 96 X. W. 357.
As to appropriation for land taken for public -street. Fargo v. Keeney, 11 X. D. 484, 9:1
X. W. S3 6.
§ 3679. Contracts prior to appropriation forbidden. No contract" shall be
made by the city council and no expense shall be incurred by any officer
or department of the corporation, whether the object of the expenditure shall
have been ordered by the city council or not, unless an appropriation shall
have been previously made concerning such expense, except as herein otherwise provided ; provided, however, that the city council is authorized to enter
into contracts with persons, associations or corporations for the furnishing
of water for fire protection to the city, and in case such contract shall extend
over a term of years, then and in that case it shall not be necessary that an
appropriation shall have been previously made concerning such expense,
except sufficient to cover the amounts payable under such contract for fhe
first year thereof; provided, further, that such contract shall not be made
for a longer period than twenty years. [R. C. 1905, § 2755 ; 1887, ch. 73, art. 4,
§ 3; E. C. 1899, § 2264 1905, ch. 62, § 122.]
Provisions mandatory and prohibitive. Xo contract nor expense can be Incurred unless
an appropriation made* to cover. Roberts v. City of Fanro, 10 X. D. 230, 86 X. W. 720.
;

;

Ordinance need not be passed before entering into a contract unless required by charter.
Xat. Tube Works v. Chamberlain, 5 D. 54, 37 X. \V. 761.
City cannot incur indebtedness to secure its selection as state capital. Shannon v. City
Of Huron. 9 S. D. 356, 69 X. W. 593.
Citr empowered to render itself generally liable upon paving contract. Pine Tree Lumber Co. v. Fargo, 12 X. D. 360, 96 X. W. 357.

§ 3680. Tax levy, how and when made. The city council shall, at its
regular meeting in September, or within ten days thereafter, levy a tax

first
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for general purposes sufficient to meet the expenses of the fiscal year, and not
exceeding twenty mills on the dollar of the assessed valuation of property
in the city, based upon, and itemized as in the annual appropriation bill for
the year, and in addition thereto, shall levy a tax for interest and sinking
fund as required by this chapter, and also a sufficient tax for the payment
of any final judgment that may have been recovered against the city, and
such levy shall be forthwith, and not later than September twentieth, certified
by the city auditor, with any levy made by the board of education of such
city for school purposes, to the auditor of the county in which such city is
.situated. Such levy shall be made in specific amounts, and the county auditor
of such county shall extend the same upon the tax lists of the county for the
current year, in the same manner and with the same effect as other taxes are
extended, except that the city taxes may be included in one amount, and the
school taxes in one amount, for each person or lot, or parcel of land. The
levy herein provided for may be made at the same meeting at which the
annual appropriation bill is finally passed, and the provisions of law fixing
the time at or within which any act or proceeding in the assessment or levy
of any taxes shall be done or taken, shall be deemed and held to be directory
and not mandatory. [R. C. 1905, § 2756; 1905, ch. 62, § 123.]
Valid tax levy must be made by ordinance. Engttad v. Dinnie, 8 X. D. 1, 76 N. W. 292.
Town lotB should be as.-f><. separately. Salmer v. Lathrop, 10 S. D. 216, 72 N. W.
1

570; CNeil t. Tyler, 3 X. D. 47, 53 X. \V.*434.
Description which is unintelligible is insufficient

W.

Stokes

v. Allen,

16 6. D. 421, 89 X.

1023.

§ 3681. Additional tax levy to pay final judgments. When any final judgment shall be obtained against any city within the state of North Dakota, the
city council of such city may by resolution provide for the levy and collection of an annual tax upon all the taxable property of such city, not exceeding the amount of ten mills on the dollar in any one year which shull be
used in payment of such judgment. The county auditor shall make out, charge
and extend upon the tax list against each description of real property and
against all personal property of the city all such taxes for cities and judgments he is so notified have been levied by the city in which the property
is situated and taxable in the same manner in which the county and state
tax list is prepared, and deliver it to the county treasurer at the same time.
The taxes so levied for the payment of any final judgment against such city
may be levied in addition to such other taxes as are now or may hereafter
be provided by law, and this section shall in no manner be construed as
depriving the city council of any city in this state from levying all such other
faxes in such amounts as they are now permitted to levy under existing
laws for other purposes. [1911, ch. 69.1
§ 3682. County treasurer to collect taxes and pay over to city treasurer.
The county treasurer of such county shall collect and enforce the collection
of the city and school tax with and in the same manner as other taxes,
and shall pay over to the city treasurer on the first of every month on demand,
all such taxes so collected during the preceding month, with interest and
penalties collected thereon, and shall forthwith notify the city auditor of the
amount so paid over. He shall take duplicate receipts for all such amounts
so paid to the city treasurer, one of which shall be forthwith sent to the
city auditor.
[R. C. 1905, § 2757 1905, ch. 62, § 124.]
This section as originally enacted was held unconstitutional as class legislation. Stata
ex rel. Mitchell v. Mayo. 15 X. D. 327. 108 X. W. 36.
County treasurer entitled to one per cent commissions for collecting citv and school tax.
Centorville v. Turner County. 23 S. D. 424, 122 X. W. 3S0.
Limitations ran against eaeh amount retained by county as commission for collection of
city taxes beyond legal amount from date of each settlement with citv.
Ccnterville v. Tur;

ner County, 25 S. D. 300, 126 X. \V. 605.

The city
§ 3683. Money paid to the city treasurer, how proportioned.
treasurer and auditor shall each proportion said amounts so received by the
city treasurer and credit each fund with its proportion or share according
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made by

the council, and the county treasurer at the time of paying
over such funds shall furnish the city treasurer and auditor with a statement
of the amount collected for each year separately, and the same shall be.
All
credited to the proper fund for the year for which it was collected.
money received by the city treasurer for licenses, license or occupation taxes
and fines shall be credited to, and become a part of the contingent fund of
the city, and shall be used for the payment of such liabilities and necessary
expenses of the city as are not otherwise specially provided for in the annual
appropriation bill. [R. C. 1905. § 2758; 1905, ch. 62, § 125.]
§ 3684. Provisions not applicable to cities operating under general law.
The provisions of sections 3616, 4038, 4039, 4040, 4041, 4042, 4043, 4044,
4045, 4047, 4048 and 4049 do not apply to any city organized under the
general laws of the state for the incorporation of cities, and when any of
the provisions of this chapter are inconsistent with any other provisions
of the revised codes, or of any other law heretofore enacted, the provisions
of this chapter shall be deemed to supersede all others. [R. C. 1905, § 2759
1905, ch. 62, § 125y2 .]
to the levy

Article

18.

— Ofenixo

of Streets, Alleys, Etc.

Whenever the city council shall deem it necessary to
§ 3685. Surveys.
open, lay out, widen or enlarge any street or alloy or public place within
the city, it shall cause an accurate survey and plat of the same to be made
by the city engineer, with an estimate of the probable cost of the improvement,
and the city engineer shall file the same in the office of the city auditor, and
retain a copy in his office, f K. C. 1905, $ 2760 1887, ch. 73. art. 15, § 12 R. O.
1899. § 2276; 1905, ch. 62, § 126.]
§ 3686. Taking private properly. Whenever it shall be necessary to take
private property in order to open, lay out, widen or enlarge any street or
alley or any public place in any city, the same shall be done by purchase, or
under the provisions of the code of civil procedure providing for the exercise
of the right of eminent domain and, whenever any judgment for damages
to property so taken for any such improvement shall be entered, the city
council shall cause special assessments' to be levied upon the property benelited thereby to pay such judgments; provided, that not more than one-fourth
thereof may be paid by the lew of a general tax upon all taxable propertv in
the city, f R. C. 1905, § 2761:"l895, ch. 62, § 127.]
§ 3687. Fixing grades. The city council may by ordinance establish the
grade of all streets, alleys and sidewalks in the city as the convenience of the
inhabitants may require, and a record of the same shall be kept, together with
a profile thereof in the office of the city engineer; provided, that after the
grade of any street has been established as provided in this section, the city
shall, if it change the grade, be liable to the abutting property owners for
any damage they may sustain by reason of any permanent improvements
having been made by them to conform to the grade as first established. [R. C.
1905, § 2762; 1905, ch. 62. § 128.1
Appeal.
No public
§ 3688. Vacation of streets and alleys. Petition.
grounds, streets or alleys, or parts thereof, over, under or through which shall
have been constructed, lengthwise, sewers or watermains of the city, or watermains, gas, steam or other pipes, or telephone or telegraph lines by the city's
grantees of the right of way therefor shall be vacated unless such sewers or
watermains had been abandoned and are not in use, and no other public
grounds, streets or alleys, or parts thereof, within the city shall be vacated or
discontinued by the city oouncil except upon a petition of a majority of the
owners of the property on the line of such public grounds, streets or alleys,
resident within the city. Such petition shall set forth the facts and reasons
for such vacation, accompanied by a plat of such public grounds, streets or
alleys proposed to be vacated, and shall be verified by the oath of at least
:

;

;

57

I
I

V
/
/
I

j

I

/

897

Digitized by

Google

POLITICAL CODE.

§§ 3GS8-3690

Cities.

two of the petitioners, and the consent in writing of all the owners of the
property adjoining the plat to be so vacated. The city council shall thereupon,
they deem it expedient that the matter should be proceeded with, order the
petition to be filed with the city auditor, who shall give notice of publication
in the official newspaper of the city for four weeks, at least once in each week,
to the effect that such petition has been filed as aforesaid, and stating in brief
its objects, and that said petition will be heard and considered by the council,
or a committee thereof, on a certain day therein specified, not less than thirty
days after the first publication of such notice. The city council, or such
committee as may be appointed by it for the purpose, at the time and plao
appointed, shall investigate and consider the matter, and shall hear the testimony and evidence of persons interested. The city council thereupon after
hearing the same, or upon the report of such committee favoring the granting
of such petition, may, by resolution passed by a two-thirds vote of all of the
members elect, declare such public grounds, streets or alleys or highways,
vacated; which resolution, before the same shall go into effect, shall be published as in the case of ordinances, and thereupon a transcript of such resolution, duly certified by the city auditor, shall be filed for record and duly
recorded in the office of the register of deeds of the county, and shall
have the effect to convey to the abutting property owners, all the
right and title of the city to the property so vacated. Any person aggrieved
thereby may, within twenty days after publication of such resolution, appeal to

if

,

the district court of the county, under the same regulations as in the case of
opening streets and alleys, and the judgment of the court therein shall be final.
All expenses incurred in vacating any such public grounds, streets or alleys
must be paid by the petitioners, who shall deposit with the city treasurer, such
sum as may be necessary therefor, before any such expense is incurred, and
the amount so to be deposited shall be determined by the city council, and any
part thereof not used for such expenses shall be returned. [1911, ch. 78; R. C.
1905, § 2763; 1887, ch. 73, art. 15, § 13; R. C. 1899, § 2277; 1905, ch. 62, § 129.^
Resolution must specifically designate improvement to be made. Statute authorizing
improvements strictly construed. McLaurin v. Grand Forks, 8 Dak. 397, 43 N. W. 710.
HcGuire v. Rapid City, 6 Dak. 346, 43 N. W. 706; Mason v. City of Sioux Falls, 2 S. D.
640, 51 N.

W.

770.
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19.

— Sidewalks.

city council in this article are given to the boards of trustees

See ncetton 3S62.

§ 3689. Specifications for sidewalks. The city council shall by ordinance
prescribe the width of sidewalks and may establish different widths in different locations, and shall determine and prescribe the kind and quality of
material of which, and the manner in which, they shall be constructed, having
regard to the business and amount of travel in the vicinity of each, and such
ordinance shall be specific, and all contracts for the construction of sidewalks shall be let with reference to the same. [R. C. 1905, § 2764; 1905, ch.
62, § 130.]
of
in

Ordinance providing for sidewalks on several streets, where same were to be constructed
same material and same width, was not invalid for embracing walks on several Btrect*
one proceeding. Wood v. Hurley, 29 S. D. 269, 136 N. W. 107.

§ 3690. Notice to build or repair. Whenever the city council shall deem
necessary to construct, rebuild or repair, except as hereinafter provided,
in the city, it shall notify each owner and occupant of any
lot or parcel of land adjoining such sidewalk, to construct, rebuild or repair
the same at his own expense, and subject to the approval of the street commissioner, within the time designated in such notice, by the publication in
the official newspaper of the city twice, once in each week for two successive
weeks, of a notice to said owner or occupant, setting forth what work is to
be done, and the character of the same as specified in the ordinance provided
for in the preceding section, and the time within which he is required to do
the same. Such notice may be general as to the owner, but must be specific
it

any sidewalk
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as to the description of the lot or parcel of ground in front of which such
sidewalk is to be built, and a copy thereof shall also be served in the manner
provided in section 3693. [B. C. 1905, § 2765; 1905, ch. 62, §
2 .]
§ 3681. Building by city. If such work is not done and the sidewalk is
not built, repaired or rebuilt, in the manner and within the time prescribed
in said notice, the city council shall order the same to be done by such person
as they may have contracted with therefor, under the direction of the city
engineer, or street commissioner in cities having no city engineer, at the
eh sidewalk, and such exexpense of the lot or parcel of land adjoining

LW/

:

pense, including the expenses of all notices in connection with such work and
the assessment therefor, and any other expense incurred for such work, shall
be assessed upon the lot or parcel of land properly chargeable therewith,
by the city engineer, or by the street commissioner in cities having no city
engineer; and such assessment shall be returned by him, and filed in the office
of the city auditor, and the city auditor shall cause to ne published the
said assessment, together with a notice of the time and place when and where
the city council will meet to approve the same, and said notice shall be published once in the official newspaper of the city at least ten days prior to
[R. C. 1905.
the meeting of the city council to approve such assessment.

§2766

ch. 62, §131.]
; 1905,
§ 3692. Letting contracts for sidewalk*. The city auditor shall, on or before
the fifteenth day of March in each year, advertise in the official newspaper of
the city twice, once in each week for two consecutive weeks, for bids for the
construction of the various kinds of sidewalks in the city during the ensuing
year, in accordance with the specifications of the ordinance provided for in
section 3689, and such bid shall be received and opened and if accompanied
by a check and bond as hereinafter provided, such contract shall be awarded to
the lowest bidder, at the regular meeting of the city council in April and con
tracts may be awarded to different bidders for the different kinds of side
walks required. But if the city auditor shall have failed to advertise for bids
as aforesaid before the fifteenth day of March, and if the city council shall
have failed to award contracts at their regular meeting in April, upon such
showing being made and published together with notice for bids for two consecutive weeks prior to any regular meeting of the city council, the city council
may thereupon at any such regular meeting after such publication, award
such contracts to the best bidders for the different kinds of sidewalks required.
[1911, ch. 68; R. C. 1905, § 2767; 1905, ch. 62, § 132.]
Ri*hta and remedies of lowest bidders on public contracts. 26 L.H.A. 707; 30 L.R.A.
(NxS.) ]2G.

Construction of words " to lowest bidder."

33 L.R.A.(N.S.) 654.

§ 3693. Repairs. Whenever the necessary repair of sidewalks will not, in
the judgment of the street commissioner, exceed in cost the sum of ten dollars
for each twenty-five feet in front of land belonging to the same owner, he
shall notify the city auditor thereof, and the city auditor shall forthwith
prepare a notice in writing, which may be general as to the owner of the
lot or parcel of land, but describing it specifically, requiring him to repair such
sidewalk to the satisfaction of the street commissioner, within a time to be
fixed in such notice not exceeding three days. The auditor shall deliver such
notice to the street commissioner, who shall forthwith serve it by delivering a
copy thereof to the occupant or owner of the parcel of land, if the same is
occupied, or by leaving such notice at the dwelling house upon such lot or
parcel of land with some person over the age of fourteen years residing therein,
or if such lot or parcel of land is not occupied, by posting a copy of such
notice in a conspicuous place thereon or immediately in front thereof, and if
such sidewalk is not so repaired within the time fixed in such notice, the street
commissioner shall, as soon as practicable, repair the same and certify the
cost thereof, with his return of service of such notice to the city auditor and
;

Silt)
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the coat of such repairs shall be paid out of the " sidewalk special assessment
fund." [1911, ch. 64 R. C. 1905, § 2768 1905, ch. 62, § 133.]
§ 3694. Duty of auditor. The city auditor shall keep in his office a book
called " sidewalk repair special assessment book," and shall enter such cost so
certified by the street commissioner therein, as a special assessment against
the lot or parcel of land adjoining such sidewalk, with the name of the owner,
if known to him; and at its regular meeting in September of each year, the
city council shall review all assessments and hear all complaints against the
same, and approve the same as finally adjusted. [1907, ch. 46, § 8; R. C. 1905,
§ 2769; 1905, ch. 62, §134.]
;

See the connection

in

;

which this section

is cited in

note to section 3740.

§ 3695. Sidewalk special assessment fund. All moneys collected from
special assessments for building or repairing sidewalks shall be kept in a fund
to be called " sidewalk special fund " and warrants shall be drawn on such
fund for the payment of the costs of building and repairing all sidewalks, and
the city shall in no case be liable on any contract for the building or repairing
of sidewalks in any sum whatsoever, to be paid by moneys raised by general
taxation.
Ail such sidewalk special assessment warrants shall be payable as specified

and in such amounts as in the judgment of the city council the taxes and assessments will provide for, which said warrants shall bear interest at the rate of
not to exceed seven per cent, per annum, payable annually, and may have coupons attached representing each year's interest. Such warrants shall state upon
their faces for what purpose they are issued and the further fact from which
fund they are payable and shall be signed by the mayor and countersigned
by the city auditor under the seal of the city and be in denominations of not
more than one thousand dollars each. Such warrants may be used in making
payment on contracts for making such improvements or be sold for cash at not.
less than par value thereof and the proceeds thereof credited to such fund, and
used for paying such improvements. It shall be the duty of the city treasurer
to pay such warrants and interest coupons as they mature and are presented
for payment out of the sidewalk special assessment fund, and to cancel the
same when paid. [1913, eh. 82. § 1 1907, ch. 46; R. C. 1905, § 2770; 1905, ch.
;

62, § 135.]
action against city for damages for injury caused by defective sidewalks, charter of
ritv i* properly received in evidence.
Jackson v. Grand" Forks, 24 X. D. 601, 45 L.R.A.
|N.S.) 175. 140 X. W. 718.
lr:

•

§ 3696. Assessment for removing snow and ice from sidewalks. In all cases
where snow and ice are not removed from sidewalks within the time and in
the manner that is now and hereinafter may be provided by the ordinances of
any city, the same may be removed by or under the direction, of the street
commissioner, and the necessary expense thereof shall be chargeable against
the abutting property. On or before May first in each year the street commissioner shall make and file in the office of the city auditor a list of the
property chargeable and assessed against each lot and tract separately, and
stating the owner's name, so far as known to him. The city auditor shall
give notice by publication in the official newspaper of the hearing and confirmation of such report and assessment at the regular June council meeting,
notifying all persons objecting thereto to appear and present their objections,
such notice to be published twice, once in each week for two consecutive weeks,
the last publication to be not less than eight days before the time fixed for the
hearing. At the June council meeting or at such later meeting as the hearing
and confirmation of such assessment may be adjourned to, the council shall
take up and consider said assessment and shall hear any objection thereto
or to any part thereof, and after revising and correcting the same, if necessary
so to do, shall approve and confirm the same. The city auditor shall thereupon
attach to such list his certificate that the same is correct as confirmed by the
city council and shall thereupon file such assessment list in his office and such
:
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assessment, with interest and penalties thereon, shall be and remain a permanent lien upon the property upon whieh such assessment is levied, from the
time snch assessment list is approved by the city council, and shall remain a
lien thereupon until fully paid, and shall have precedence over all other liens
except ordinary taxes to which it shall be subject, and such lien shall not be
divested by any judicial sale, and no mistake in the description of the property
or in the name of the owner shall obviate such lien, provided the property
assessed can be identified by the description in such assessment list. Such
assessment shall be certified to the county auditor by the city auditor at the
same time and in the same manner that sidewalk assessments are certified by
him under the provisions of section 2804, Revised Codes of 1905 [as amended,
section 3729 herein].
[1913, ch. 82, § 2; 1907, ch. 46.]
Se« the connection in which this section is cited in note to section 3740.

Article

20.

— Sewers, Paving and Water Mains.

Powers conferred upon the
of incorporated villages.

city council in this article are given to the boards of trustee*

See section 3862.

§ 3697. System of sewerage. The city council shall have power to establish and maintain at any time a general system of sewerage for the city, in such
manner and under such regulations as the council shall deem expedient, and
to alter or change the same from time to time as the council may deem proper
provided, that no action shall be taken for the establishment of a system of
sewerage except upon the affirmative vote of two-thirds of the members of
the city council; and provided, further, that when such system of sewerage
is established, all measures necessary for the construction of sewers, as a part
of that system, may be taken by a vote of the majority of the city council and
provided, further, that when it shall be necessary to conduct the sewerage
beyond the city limits, the city council shall have power, by purchase or condemnation proceedings, to acquire private property over which to construct
such sewer, and the cost thereof and of building such sewer over the same
shall be included in the cost of such system of sewerage and in the special
assessment levied therefor: and provided, further, that any city may empty
or discharge its sewerage into any river, but where a dam on such river is
located within the corporate limits of any city, the sewerage shall in such cases
be discharged below such dam and provided, further, that in case there is no
river accessible into which to discharge such system of sewerage, the same may
be discharged into a lake, coulee or slough, and in any of the latter cases a
septic tank system shall be employed for sewerage from closets, kitchen-sinks
or anything carrying objectionable matter, prior to discharging same into the
lake, coulee, slough or other outlet, but that any drainage from basements,
cellars or surface may be discharged direct into the lake, coulee, slough or other
outlet, prior to emptying into the main sewer system, but that any drainage
from basements, cellars or surface may be admitted direct into the main sewer
system without first passing through the septic trfnk system. [1907, ch. 229
R. O. 1905, § 2771 1905, ch. 62, § 136.]
;

:

;

In absence of charter or statutory requirements, municipal contracts need not be let
under competitive bidding. Price v. Fargo, 24 N. D. 440. 130 X. W. 1054.
Applies to cities organized under special charters and under the general law. Heyler
v. Watertown. 16 S. D. 25, 01 N. W. 334.
Does not apply to municipal contracts for erection of filtration plants and similar
buildings.
Price v. Fargo, 24 N. D. 440. 139 N. W. 1054.
Right and duty to provide drainage. 61 L.R.A. 673.
Institution of proceedings for establishment of drains and sewers. 60 L.R.A. 166.
Effect of municipal indebtedness on acquisition of sewer system.
59 L.R.A. 604.

Any city shall have power to
§ 3698. To create improvement districts.
create sewer, paving and water main districts and water works districts, for
the purpose of constructing a water works system, including the construction
and erection of a pumping station, settling basins, filtration plant, stand pipes
and water towers^ reservoirs and other contrivances and structures necessary
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for a complete water works system, and for the purpose of laying, extending,
improving, enlarging, relaying or replacing water mains and districts, for the
purpose of grading, graveling, curbing, planting trees, constructing grass
plots, sowing grass seed, constructing gutters, or for the purpose of making
any one or more of the improvements herein mentioned and maintaining
the same within the limits of such city, which districts shall be consecutively
numbered. [1913, ch. 74, § 1; 1911, ch. 70, § 1; R. C. 1905, § 2772; 1905, ch.
62, § 137.]

§ 3699. Size and form of sewer districts. Such sewer districts shall be of
size and form as the city council, after consultation with the city engineer,
shall decide most practicable for the purpose of the drainage of such portion
of such city as may be included in the respective districts as established
by the city council. [R. C. 1905, § 2773 1905, ch. 62, § 138.]
§ 3700. Form of paving districts. Such paving districts shall be in compact form as nearly as practicable, and include all streets within their respective boundaries, and nothing in this article contained shall be construed as
authorizing and empowering the city council to create one street, by length, as
a district, except when it shall be necessary to repave any street which shall
not, when originally paved, have been included in any paving district. [R. C.
1905, § 2774; 1905, ch. 62, § 139.]
Such water main districts
§ 3701. Water main and water works districts.
and water works districts for the purpose of constructing a water works system, including the construction and erection of a pumping station, settling
basin, filtration plant, stand pipes and water towers, reservoirs and other

such

;

contrivances and structures necessary for a complete water works system and
for the purpose of laying, extending, improving, enlarging, relaying or replacing water mains and districts for the purpose of grading, graveling,
curbing, planting trees, constructing grass plots, sowing grass seeds and constructing gutters, shall be of such size and number as the city council, after
consultation with the city engineer, shall decide most practicable.
[1913,
ch. 74. § 2; 1911, ch. 70. § 2; R. C. 1905, § 2775; 1905, ch. 62, § 140.]
§ 3702. Power to make improvements. All cities shall have power to grade,
curb, pave, replace, gravel, macadamize or gutter any street, highway, avenue,
alley or public place in such city, and to plant trees, construct grass plots or
to sow grass seed thereon, and to maintain and preserve any one or more of
such improvements by causing such trees or grass to be watered, the grass cut
and trees trimmed, or otherwise maintaining and preserving the same, as the
city council shall deem suitable and proper, and any city shall have power to
create sewer, paving and water main districts and water works districts for
the purpose of constructing a water works system, including the construction
mid erection of a pumping station, settling basins, filtration plant, stand pipes
and water towers, reservoirs and other contrivances and structures necessary
for a complete water works system, and for the purpose of laying, extending,
improving, enlarging, relaying or replacing water mains and districts, and
to defrav the expense of all such work as hereinafter provided.
[1913, ch. 74,
§ 3; 1911, ch. 70, § 3; R. C. 1905, § 2776; 1905, ch. 62, $ 141.1
Assessment of damages before change of grade. Searle v. Citv of Lead, 10 8. D. 312,
73 N. \V. 101; Whittakor v. City of Dcadwood, 12 S. D. 60S, 82"N. W. 202.
Grade must be established before passage of ordinance to grade. Whittaker
Deadwood, 12 55. D. 603. 82 N. W. 202.

Citr

of

§ 3703. Plans, specifications and estimates. When the city council shall
deem it necessary to construct or alter any sewer or to open, widen, extend,
grade, curb, pave, repave, gravel, macadamize or gutter any street, highway,
avenue, alley, lane or other public ground within the city limits or to plant
trees, construct grass plots, or sow grass seed thereon or to construct a water
works system, including the construction and erection of pumping stations,
settling basins, filtration plants, stand pipes, water towers, reservoirs and other
ontrivances and structures necessary for a complete water works system, the
l
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or in case the city has no competent
employ a competent engineer, to prepare plans and specifi

ity council shall direct the city engineer,

vity engineer, shall

nations for such work, including the grading of the street if not already established, if such grade is deemed necessary by such engineer, and all details of
the work to be done, and make an estimate of its probable cost, which plans,
specifications and estimates shall be approved by resolution of the city council,
which approval shall be deemed to establish the grade of the street as shown
in such plans and specifications, if the grade of the street has not previously
been established by ordinance, providing such grade has been included in such
plans and specifications. In case the improvement shall consist in paving or
repaving any street, alley or public place, the city council may require such
plans, specifications and estimates to be made of such different kinds of pavement as they may deem advisable. In case the improvement shall consist of
planting trees, constructing grass plots, sowing grass seed thereon, or otherwise parking or beautifying any of the streets, highways, avenues, alleys, lanes
or other public grounds within the city limits, the said city may require plans,
specifications and estimates to be made of the probable cost of making,
constructing or maintaining such improvements or any of them. Such plans,
specifications and estimates shall be the property of the city and be filed in
the office of the city auditor and remain on file in bis office subject to inspection
of all persons. The city engineer shall retain a copy of such plans, specifications and estimates, and file the same in his office, and shall furnish to any
person applying therefor copies of the same, and may charge and receive
for such copies at the rate of one dollar an hour for the time necessarily employed in making the same. [1913, ch. 74, § 4; 1911, ch. 70, § 4; B. C. 1905.
§ 2777; 1905, ch. 62, § 142.]
After the plans, specifica§ 3704. Resolution declaring work necessary.
tions and estimates mentioned in the preceding section shall have been filed
in the office of the city auditor and approved as provided in the preceding
section the city council shall by resolution declare sueh work or improvement
except the construction or alteration of sewers) necessary to be done, such
esolution shall refer intelligently to the plans, specifications and estimates
therefor, and shall be published twice, once in each week for two consecutive
weeks in the official newspaper of the city. If the owners of a majority of
the property liable to be specially assessed for such proposed improvement
shall not. within fifteen days after the first publication of such resolution,
file with the city auditor a written protest against such improvement, then
the majority of such owners shall be deemed to have consented thereto.
At
the next regular meeting of the city council after the expiration of the time
for filing protests against such improvement, the council shall hear and determine the sufficiency and validity of such protests, and if two-thirds of the
council shall decide that such protests are insufficient or not well taken, then
the city council shall have power to cause sueh improvement to be made and
to contract therefor, and to levy and collect assessments therefor as hereinnfter provided, and all such work shall be let by contract to the responsible
In case the work to be done consist
bidder whose bid is the lowest therefor.
of paving or repaying, the city council shall not in its resolution declaring
such improvement necessary determine which of the kinds of paving or paving
material shall be adopted but in the call for bids bidders shall be invited to
submit bids for one or more of the several kinds of paving or paving material
for which the city engineer shall have been directed to file plans and specifications.
"When the bids shall have been opened and made public they shall
be entered on the minutes of the meeting and be carefully preserved by
the city auditor, and action on the same shall be deferred for a period of at
least five days, and another meeting of the council shall be held at least five
lays after the opening of the bids for the purpose of considering and acting
Notice of the time and place of such future meeting shall be
<>n the same.
r

;

•

9<n

Digitized by

Google

§§ 3704-3707

POLITICAL CODE.

Cities.

published by the city auditor at least once in the official newspaper of the city at least
live days before the date fixed for such meeting. If, after the opening of the bids and
before the meeting of the council to consider the same, the owners of a majority of
he property liable to be specially assessed for such paving or repaying, shall file with
the «M(y auditor a written petition (which may consist of a single petition or several
separate petitions signed by the owners of a majority of the property liable to be
specially assessed for such improvement, or their authorized agents) indicating that
such petitioners are agreed in a preference for any one of the kinds of paving or paving
materials for which bids have been invited, then it shall be obligatory upon the city
council to cause the paving or repaving to be constructed of the kind of paving material
indicated in such petition.
[1907, ch. 46, § 3; R. C. 1905, § 2778; 1905, ch. 62, § 143.]
See the connection in which this section is cited in note to section 3740.
Resolution of city council levying special assessment for cost of grading street must
reasonably inform property owner that he is to be assessed and must describe generally
nature and extent of improvement. State ex rel. Bowen v. 8ioux Falls, 125 8. D. 3, 124
I

N. W. 963.
Ordinance providing for sidewalks on several streets, where same were to be constructed of same material and same width, was not invalid for embracing walks on
several streets in one proceeding. Wood v. Hurley, 29 S. D. 269, 136 N. W. 107.
Statute authorizing improvements strictly pursued; resolution must specifically designate work to be done. Mason v. City of 8ioux Falls, 2 S. D. 640, 51 N. W. 770, 39 Am.
St. Rep. 802; McLauron v. Grand Forks, 6 D. 397, 43 N. W. 710.
City empowered to improve streets may contract to straighten stream running through
McGuire v. Rapid City, 6 D. 346, 43 N. W. 706, 6 L.BJL 752.
it.
Applicable only when street improvement is to be paid for by special assessment.
Lidgerwood v. Michalek, 12 N. D. 348, 97 N. W. 541.
Cities empowered to lay out and open streets and exercise right of eminent domain.
Lidgerwood v. Michalek, 12 N. D. 348, 97 N. W. 641.
As to appropriation for land taken for public Btreet. Fargo v. Eeeney, 11 N. D. 434,
92 N.

W.

836.

Only one street can be included in single pavement improvement. Whittaker v. Beadwood, 23 8. D. 538, 122 N. W. 690.
As to power of city to make improvements and reimbnrse itself through special assessments. Pine Tree Lumber Co. v. Fargo, 12 N. D. 360, 96 N. W. 357.
§ 3705. Duty of council. The city council shall then cause proposals for said work
to be advertised for in the official paper of such city twice, once in each week for two
consecutive weeks, which advertisement shall specify the work to be done according to
the plans and specifications therefor on file in the auditor's office and shall call for bids
therefor upon a basis of cash payment for said work, and state the time within which
such bids will be received, and within which such work is to be completed. The city
council may also require bidders to state the rate of interest the warrants shall bear
(not exceeding seven per cent per annum), which are to be received and accepted by
them at par in payment for such work. In case of pavement such proposals may call
for bids for one or more kinds of pavement. Bids for such work shall be forwarded to
the city auditor of such city securely sealed so as to prevent their being opened without
detection, and shall have indorsed upon the outside thereof a statement of what work
such proposals are for. Such bids shall be opened by the city eouncil at the expiration
of the time limited in said advertisement for receiving the same, which shall be not
less than fifteen days after the first publication of said advertisement, or at such other
time as the city council may appoint therefor, and if accompanied by a check and
bond hereinafter provided for shall be considered, and if not accompanied by such
check and bond shall be rejected. [1907, ch. 46, § 5; R. C. 1905, § 2780; 1905, ch. 62,
§ 145.1

See the connection in which this section is cited in note to section 3740.
In absence of charter or statutory requirement municipal contracts need not be let
under competitive bidding. Price v. Fargo, 24 N. D. 440, 139 N. W. 1054.
§ 3706. Bids. Each bid for any work to be done under the provisions of this article
shall be accompanied by a certified check, in case of sidewalks for the sum of fifty
dollars, and in the case of other work for the sum of five hundred dollars, indorsed or
payable to the mayor, as a guarantee that the bidder will enter into a contract for the
performance of such work in case such contract is awarded to him, and in case any
bidder to whom such contract shall be awarded, fails or refuses to enter into such eontract when requested so to do, such check accompanying his bid shall be retained by
the city, and be deemed liquidated damages for such failure, and shall be delivered to
the city treasurer and credited by him to the fund from which the consideration for
such work is payable, [R. C. 1905, § 2781; 1005, ch. 62, § 146.]
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§ 3707. Bonds. Each bid for any such work shall also be accompanied by a
bond running to the city. In cane of all improvements except sidewalks, paving
and repaving the amount of bidder's bond shall be a sum equal to the full
amount of the bid. In case of paving or repaving, the amount of the bond to be

required on each bid for different kinds of paving or repaving shall be fixed at
a sum equal to at least five per cent of the amount of the bid or such additional
sum as the city council may by resolution determine at the time bids are called
for; provided, however, that in the case of contracts for the construction of
sidewalks the amount of the bond shall be five hundred dollars. Such bidder's
bond shall be executed by the bidder or contractor as principal and by a surety
company authorized to do business in this state, or by two or more freeholders
resident of this state and if executed by individuals as sureties such sureties
must attach to such bond an affidavit of justification, showing that they possess
the qualifications required of sureties in arrest and bail and are worth in the
aggregate in property within this state a sum equal to twice the penalty of the
bond over and above their exemptions; such bonds shall be made payable to
the city and shall be conditioned as follows That if the principal's bid shall be
accepted and the contract for the work of improvement awarded to him, he
will, within ten days after the acceptance of his bid or within such further time
as the city council shall grant, enter into and execute a contract bond in a sum
equal to the amount of the bid and a contract in writing to and with the city, to
well and faithfully perform and complete the work for which his bid was accepted in accordance with the plans and specifications therefor and the terms
of his bid and within the time required by the terms of such contract; that he
will pay for all labor and materials used in such work. Such bonds shall be for
the benefit of the city. In case the bidder shall fail to execute a contract bond
and a contract as aforesaid for the completion of the work bid for within ten
days or such further time as the city council may grant after the acceptance of
the bid, then the city council shall be authorized the same as if the bid or bond
contained an expressed stipulation to that effect, to cause such work to be done
or completed, the work, or contract, with some other contractor to do or complete the work, and in such case may recover in a suit on the defaulting bidder's
bond the difference between actual cost to the city of such improvements and
the sum which it would cost if the defaulting bidder had complied with his bid.
The successful bidder shall, within the time fixed by the city council for executing the contract, file a contract bond in a sum equal to the full amount of the
contract with the city auditor. Such contract shall be executed by the bidder
or contractor as principal and a surety company authorized to do business in
this state, as surety or by two or more freeholders resident of this state, and
if executed by individuals as sureties such sureties must attach to such bond an
affidavit of justification showing that they possess the qualifications required of
sureties in arrest and bail, and are worth in the aggregate in property within
this state a sum equal to twice the penalty of the bond over and above their
exemptions; such bond shall be made payable to the city and shall be conditioned that he will well and faithfully perform the work bid for in accordance
with the terms of and within the time provided for in such contract, and pursuant to the plans and specifications for such work on file in the city auditor's
office, and pay for all labor and material used in such work, and that in case of
default on the part of the bidder or contractor to perform such work as
provided in this contract, the sum named in the bond shall be taken and held
to be fixed and liquidated damages in favor of said city, and that the full
amount thereof may be recovered from said bidder and his sureties in an
action by the city against them on said bonds. Such bonds shall be approved
by the city council and shall thereupon be and remain in full force and effect.
Upon the execution of the contract and approval of the contract bond the
bidding bond shall be returned. A sufficiency of any bond filed by a bidder
shall be determined by the city council at the time of considering bids. If the
council shall at any time deem the bond of a contractor insufficient, either in
;

:
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sureties, it may require the successful bidder or contractor to furnish a new bond to be approved by the mayor and the city
council, within such reasonable time as the council may fiat, and if the bidd* or contractor shall fail to furnish such new bond within the time require* i
after notice to him to do so his contract may be cancelled and in that even*
the contractor's bond shall be liable the same as if the contractor had faileu
to perform his contract.
[1907, ch. 46, § 6; B. C. 1905, § 2782; 1905, eh. CJ.

form or sufficiency of

§ 147.]

See the connection in which this Beet ion

ie cited in

note to section 3740.

§ 3708. Council or commission may reject bids and have work performed
by the city. The city council or city commission shall have the right to
reject any and all bids for work to be done under thiB article, if, in its opinion,
the interests of the city will be best subserved by so doing, and such work
may be performed directly by the city by the employment of labor and purchase of material, or in any other manner in which the city council or city
commission may deem proper in each particular case, and payment for thi*
construction thereof may be provided for by special assessment in the same
manner as if said work had been performed by contract, or the city council,

or the city commission may readvertise for other bids, but if such bids arc
not rejected the contract shall then be awarded to the responsible bidder,
whose bid is the lowest, upon the basis of cash payment therefor, providing
said bidder shall have complied with the foregoing requirement; provided,
further, that in case the contemplated improvements consist of paving or
repaying the city council or city commission may, after opening and considering the bids, by resolution, determine the kind or kinds of pavement to
be laid, and may then proceed to award a contract or contracts therefor
provided, that the city council or city commission shall, before adopting or
rejecting any bids, require the city engineer, or may employ a competent en
gineer to make a careful and detailed statement of the estimated cost of sum,
work. [1913, ch. 70; 1907, ch. 46, § 7; R. C. 1905, § 2783; 1905. ch. 62, § 148.
the connection in which this section

is

cited in note to section 3740.

All contracts entered into for any work provided for
be entered into in the name of the city, and shall b<•xecuted on the part of the city, by the mayor thereof, and countersigned by
the auditor with the corporate seal of the city affixed, and when signed by
the contractor shall be filed in the office of the city auditor. Such contrac'.
shall require the work to be done thereunder, to be done pursuant to tin
plans and specifications therefor on file in the office of the city auditor, or ir
case of sidewalks, pursuant to the specifications of the ordinance provided
for by section 3689 and subject to the approval of the city engineer, who
shall personally supervise and inspect such work during its progress, and
there shall be reserved in each contract the right of the city council, in case
of the improper construction of such work, to suspend work thereon at any
time, and to relet the contract therefor, or order a reconstruction of said work
on any part thereof improperly done. Each contract so entered into shall
state the time on or before which such work must be completed, and must
state from what fund the amount to be paid thereon by the city is to b«
paid, and that the consideration of such contract is payable only in warrants
drawn on such fund, and that such city assumes and incurs no genera)
liability under such contract.
[R. C. 1905. § 2784: 1905. ch. 62, § 149.]
§ 3709. Contracts.

iu this article, shall

Certificate- of city engineer that work has been completed is essential before city can
lew assessments against individual property for payment of costs of sewer. Baker v.
La "Moure, 21 N. D. 140, 129 X. W. 464.
§ 3710. Contractor, how paid. In case the contractor to whom any such
contract shall be let shall properly perform the work therein designated,
the city council may, from time to time in its discretion, as the work
progresses, pay to such contractor upon an estimate made by the city engineer
of the amount already earned thereunder, eighty-five per cent of the amount.
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shown by such estimate to have been so earned,
fund from which the same is to be paid. [R. C.

§§ 3710-3712
in

warrants drawn on the

1905, § 2785; 1905, ch. 62,

§ 150. J

§ 3V 11. Special assessment fnnds. Warrants. All special assessments levied
under the provisions of this article shall constitute a fund for the payment of
the cost of the improvement for the payment of which they are levied, and
shall be diverted to no other purpose, and those for the payment of sewer
improvement shall be designated respectively " sewer district no
fund," and such funds shall be numbered according to the number of the
sewer district in which it is raised. Those collected for paving improvements
shall be designated as " paving district no
fund," and such fund shall
be numbered according to the paving district in which it is raised and those
levied for the payment of water mains shall be known as " water main district
no
fund," and such fund shall be numbered according to the number
of the water main district in which it is raised, those levied for water works
improvements shall be designated as " water works district no
fund,"
and such fund shall be numbered according to the number of the water works
district; and those levied for the payment of grading, curbing, graveling,
macadamizing or guttering of any street, highway, alley, lane or public places
in such city, or of planting trees, constructing grass plots or sowing grass
seed thereon, or of maintaining and preserving any one or more of such improvements, shall be known as " improvement district no
fund," and
such fund shall be numbered according to the number of the improvement district in which it is raised; and in anticipation of the levy and collection of
such special assessments, the city may, at any time after the making of a
contract for any such improvements, issue warrants, on such funds, payable
at specified times, and in such amounts as, in the judgment of the city council, the taxes, and assessments will provide for, which warrants shall bear
interest at the rate of not to exceed seven per cent per annum, payable annually, and may have coupons attached representing each year's interest, provided that special assessments levied for maintaining grass plots or trees,
parking or other improvements for the beautifying of the city streets, shall
be payable in a single amount. Such warrants shall state upon their face
for what purpose they are issued, and the fund from which they are payable,
and shall be signed by the mayor and countersigned by the city auditor,
under the seal .of the city, and be in denominations of not more than one
thousand dollars each. Such warrants may be used in making payments on
contracts for making such improvements or may be sold for cash, at not less
than the par value thereof, and the proceeds thereof credited to such fund,
and used for paying such improvements. It shall be the duty of the city
treasurer to pay such warrants and interest coupons as they mature and are
presented for payment out of the district funds on which they are drawn,
and to cancel the same when paid. [1913, ch. 74, § 5; 1911, ch. 70, § 5; R. C.
;

.

5 2786; 1905, ch. 62, § 151.1
invalidity of special assessment for local improvements where authorities fail to proceed in accordance with' statute. Hagtrnrt v. Alton, 29 S. D. S09, 137 N. W. 372.
Warrants and interest coupon* parable out of special assessment fnnds draw interest
from maturity, at seven per cent per annum where no rate is specified in the instruments. Drexel State Bank v. City of La Moure. 207 Fed. 702.
Special assessments ajrainst Innd mav be nni<1 in full at anv time with interest
thereon to date of pnvment.
State ex" rel. Bithulitic ft Contracting Co. t. Murphy,
20 X. D. 427, 128 N. W. 303.
Accrued interest as part of par value within prohibition against tale of bonds at less
than par. 35 L.K.A. (N.S.) 7S9.

1905,

In case errors or mistakes in making an
§ 3712. Errors and mistakes.
assessment, in respect to the total cost of such improvements, or otherwise,
oecur. or in case of any deficiency in any assessment or otherwise, the city
council shall have power, and it shall be their duty from time to time, to cause
additional assessments to be made in the manner hereinafter provided, to
907
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supply such deficiencies, or correct such errors or mistakes the total of such
assessments not to exceed the benefit to such property, and any such assessment shall be a lien upon the lots and lands on which it is levied as herein
provided for the original assessments, and shall he payable in the same manner,
;

and in the same installments, and shall draw interest at the same rate, and
shall be enforced in the same manner as herein provided with respect to the
original assessment. [R. C. 1905, § 2787 ; 1905, ch. 62, § 152.]
Fact that supervising engineer was appointed by council to superintend building- of
Bcwer, there being no city engineer, does not affect application of statute. Baker v. La
Moure, 21 N. D. 140, 129 N. W. 464.
In ail cases where any assessment, or any part
§ 3713. Reassessment.
thereof, as to any lot, lots or parcels of land assessed under any of the provisions of this article, or of any law of any city prior to this* article, for any
cause whatever, whether jurisdictional or otherwise, shall be set aside, or
declared void by any court, the city council shall, without unnecessary delay,
cause a reassessment or new assessment to defray the expense of such
improvement to be made, whether such improvement was made under this
article or under any law of any city prior to this article, and such reassessment or new assessment shall be made as nearly as may be, as herein provided
for making the assessment therefor in the first instance; and may bear interest from the date of the approval of such assessment so set aside, and
when the same shall have been made and confirmed by the city council, it
shall be enforced and collected in the same manner that other assessments are
enforced and collected under this article, and in all cases where judgment
shall hereafter be refused or denied by any court for the collection or enforcement of any special assessment, or where any court shall hereafter set aside or
declare void any assessment upon any lot or parcel of land for any cause, the
said lot or parcel of land may be reassessed or newly assessed from time to
time, until each separate lot, piece or parcel of land has paid its* proportionate
part of the costs and expenses of such improvement, as near as may be provided, that when any special assessment shall be declared void, or set aside by
judgment of the supreme court, for a cause affecting other like assessments,
all assessments so affected may be vacated by resolution of the city council,
and thereupon a reassessment of the property affected thereby shall be made
[B. C.
as herein provided, and may bear interest as hereinbefore provided.
;

1905, § 2788; 1905, ch. 62, § 153.]
§ 3714. Error or omission shall not vitiate. No error or omission which may
in the proceedings of the city council, or of any officer of said city
in referring, reporting upon, ordering or otherwise acting concerning any
local improvement provided for in this article, or in making or certifying
any assessment, shall vitiate or in any way affect any such assessment, but
if it shall appear that by reason of such error or omission substantial injury
has been done to the party or parties claiming to be aggrieved, the court
shall alter such assessment as may be just and the same shall then be enforced.
[R. C. 1905, § 2789; 1905, ch. 62. § 154.]
Power to assess for local improvement extinguished by »sa1e of property therefor:
Budge v. Grand Forks, 1 N. P.
power to reassess cannot be given bv subsequent statute

be made

300. 47 N. W. 390. 10 L.R.A. 165.'
Legislature mav authorize reassessment for local improvements. Phillips v. Citv of
8ionx Falls. 5 S. D. 524. 50 N. W. SSI.
Effect of running of limitations since original assessment upon a reassessment order because of invalidity of original. 2S L.R.A.(X.S.) 735.
General liability of municipality on failure to make reassessment after failure to en32 L.R.A.(X-S.) I7f>.
force assessment

§ 3715. Action to avoid tax judgment. Whenever any action or proceeding shall be commenced and maintained before any court to prevent or restrain
the collection of any special assessment or part thereof, made or levied by the
officers of any city for any purpose authorized by law, and whenever any
aetion or proceeding shall be commenced and maintained as aforesaid to
90*
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vacate or set aside any sale of real estate for such special assessment, or to
cancel any tax certificate or deed given under such sale, and such assessment
shall be held to be void by reason of noncompliance with this article, the court
shall determine the true and just amount which the property attempted to
be so assessed by said special assessment should pay, to make the same uniform
with other special assessments for the same purpose, and the amount of such
assessments as the same appears on the assessment list thereof, shall be prima
facie evidence of such true and just amount, and judgment must be rendered
and given therefor against the party liable for such special assessment, without regard to the proceedings had for the levy thereof, and such judgment
shall be a lieu upon the property upon which a special assessment shall have
been levied, of equal force and effect as the lien of special assessments, and
the lien of such special judgment shall be enforced by the court in such aetion
provided, that no action for either of said purposes shall be maintained unless
it is commenced within six months after such special assessment is approved,
and in case of such assessment heretofore approved, within six months after
this article takes effect.
[R. C. 1905, § 2790; 1905, eh. 62, § 155.]
Xo action can be maintained to got aside assessment after expiration of six months
from date of confirmation of special assessment by city council. McKone v. Fargo, 24
D. 53, 138 N. W. 067.
As to similar provision in Wis. Laws 1S80, ch. 309. $ 3, see Prentice v. Ashland Co.,
SO Wis. 345, 14 N. XV. 297; Rubles v. Fond <Iu Lac Countv. 63 Wis. 209, 23 N. XV. 41G;
Ob. rreich v. Fond du Lac Countv, 63 Wis. 216, 23 N. W. 421; Urquhart v. Wescott, 65
Wis. 135. 26 N. W. 552; Morris v. Carmichacl, 63 Wis. 133, 31 N. W. 483.
Whenever ail special assessments levied
§ 3716. Payment of deficiency.
for a specific improvement shall have been collected and applied in payment
of the warrants issued for such improvement, and a deficiency remains, the
city council shall levy a tax upon all the taxable property in the city for the
payment of such deficiency, and in case of a balance of such special assessments remaining unexpended, it mav be used for repairs of such improvement.
[R. C. 1905, § 2791; 1905, ch. 62, § 156.]
§ 3717. Sewer assessments extended twenty (20) years. The special assessments herein provided for the payment of the cost of constructing any sewer
shall be payable in equal annual amounts extending over a period Aot exceeding
twenty (20) years, and shall bear interest at a rate not to exceed seven per
cent (7%) per annum on the total amount of such assessments remaining from
time to time unpaid; provided, however, that in all cities in this state having
less than two thousand (2,000) inhabitants, the city counciJ may by ordinance
or resolution provide that any such special assessment, which has heretofore
or may hereafter be levied, shall be extended over a period of less than twenty
(20) years; and the city council is authorized by ordinance or resolution to
fix the period over which such assessments shall be extended not exceeding,
however, in all twenty (20) years. [1913, ch. 84, § 1 R. C. 1905, § 2792; 1905,
ch. 62. § 157.]
The special
§ 3718. Water main assessments extended ten (10) years.
assessments herein provided for the payment of the cost of any water mains,
shall be payable in equal annual amounts, extending over a period of not
exceeding ten (10) years, and shall bear interest at a rate not to exceed seven
per cent (7%) per annum on the total amount of such assessments remaining
from time to time unpaid provided, however, that in all cities having less
than two thousand (2,000) inhabitants, the city council may by ordinance
or resolution provide that any such special assessment, which has heretofore
or may hereafter be levied, shall be extended over a period of less than (10)
years; and the city council is authorized by ordinance or resolution to fix
the period over which such assessments shall be extended, not exceeding,
however, in all ten (10) years. [1913, ch. 84, § 2; R. C. 1905, § 2793: 1905, ch.
62, §158.]
§ 3719. Paving assessments extended ten to thirty years. The special assessments herein provided for the payment of the cost of paving and repaving
;

;
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shall be payable in equal annual amounts, aud in case such paving shall ho
made on a perishable foundation of wood, such amounts shall be extended
over a period not to exceed ten years, and in case such pavement shall be

constructed with a concrete or other permanent foundation, such amount
shall be extended over a period not exceeding twenty years; provided, that
whenever the city council Bhall determine to pave upon such permanent foundation, otherwise than with ordinary wooden pavement, such amounts may, in

the discretion of the city council, be extended over a period not to exceed
thirty years, and the said assessment shall bear interest at the rate of not exceeding seven per cent per annum on the total amount thereof remaining from
time to time unpaid, and the rate to be fixed by the city council. [R. C. 1905,
§ 2794; 1905, ch. 62, § 159.1
City may stipulate in paving warrants payable in installments that city may pay war
rants before maturity and stop interest. State ex rel. Bithulitic & Contracting Co. v.
Murphy, 20 N. D. 427, 128 N. W. 303.
§ 3720. Special assessments by cities, and fixing the time of payment
thereof. All special assessments for sidewalks and for the expense of opening,
widening, grading or extending streets shall be payable in equal annual
amounts extending over a period of not exceeding ten years and shall bear
interest at the rate not to exceed seven per cent per annum on the total
amount of such assessment remaining from time to time unpaid; providing,
however, that any one who chooses to pay such special assessment in one
single payment, may do so, and any one who has paid one or more annual
installments may pay the balance in one single payment. [1909, ch. 57 ; R. C.
1905. § 2795; 1905, ch. 62, § 160.]
Whenever by reason of
§ 3721. Certain assessments collected by suit.
the exemption of any real property from special assessments, or when any
real property cannot be specially assessed as herein provided, in any improvement district, by reason of the title thereof being in the United States, or from
other cause, and such real property would otherwise be assessable for any
improvements provided for herein, an assessment may be levied against such
property aud collected from the owner or person enjoying the beneficial
use of such property, bv suit in any court in this state. [R. C. 1905, § 2796;
1905. eh. 62. § 161.]
§ 3722. Special assessments due. Interest. All special assessments levied
under the provisions of this article shall become due and payable' ten days
after the same shall have been approved by the city council, and shall there[R. C. 1905.
after bear interest at the rate of seven per cent per annum.
§ 2797: 1905, ch. 62, § 162.]
Special assessments ajrainst land may be paid in full at any time with interest thereon
to date of parment. State ex rel. Bithulitic & Contracting Co. v. Murphy, 20 N. D. 427.
128 N.

W.

303.

Any city which shall
one-fifth by general taxation.
limit provisions of the constitution to create valid
obligations to that extent, may, at the option of the city council, provide for
the payment of not exceeding one-fifth of the cost of any work hereinbefore
provided for other than sidewalks, opening and widening streets and sewer
and water connections from main to curb line, by general taxation of all
taxable property in such city, and may contract with reference thereto, and
make appropriations and levy taxes therefor in installments annually and
extending over the same period as provided for the special assessments for
such improvement. Such appropriation and tax levy, if not heretofore ineluded in the annual appropriation ordinance, may be made at any time as
the occasion may require and be included in the next annual appropriation
and tax levy. Such appropriation and levy, whether made aa part of the
regular annual appropriation ordinance and tax levy, or made thereafter,
shall state the specific improvement for which such tax is levied, and the district in which such improvement is made, and the amount thereof shall be
§ 3723.

Payment of

have power under the debt
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credited to and the taxes collected thereunder be turned into and be deemed
a part of the district fund upon which the warrants issued in payment of the
improvement are to be drawn. [1907, ch. 46, § 9; R. C. 1905, § 2798 1905, ch.
;

62, § 163.1
See toe connection in which this section

is

cited in note to section 3740.

§ 3724. Special assessment commission. The mayor of each city shall, as
soon as practicable after this article takes effect, appoint a commission, to be
composed of three reputable residents and freeholders of the city, to be
known as the " special assessment commission." Such commission shall hold
their offices for the terms of two, four and six years, respectively, such
terms to be designated by the mayor in making such appointment, and thereafter the mayor shall, in each odd numbered year at the first meeting of the
city council in April, or as soon thereafter as practicable, appoint one member
of such commission to fill the vacancy occasioned by the expiration of such
term, who shall hold his office six years, and vacancies occurring in said commission by removal, resignation or death shall be filled by like appointment,
to be made as soon as practicable after such vacancy occurs. All such appointments herein provided for shall be subject to the confirmation of the city
council. Each member of such commission shall, upon his appointment and
•'onfirmation as aforesaid, file with the city auditor a written acceptance of
such appointment, and shall take and subscribe the oath provided by section
3615, which oath shall be filed with the city auditor; and the member of such
"commission having the shortest time to serve shall act as chairman thereof,
and no member of such commission shall hold any other city office during the
terra for which he is so appointed.
The city engineer. 'city auditor and city
attorney shall each at all times give to such commission such information,
advice or assistance as he may be requested by such commission to give.
Each member of such commission shall receive as compensation for his services
while actually engaged in the duties of such commission, tho sum of five
dollars per day. Any member of such commission may be removed by the
mayor, with the consent of the majority of the members of the city council,
for neglect or refusal to perform the duties of his office or for misconduct
in office.
[R. C. 1905, § 2799; 1905, oh. 62, § 16+.]
Whenever the work for which a special
§ 3725. Notice to commission.
assessment shall be required to be made by such commission shall have been
completed, and approved by the city engineer, and the total cost of such work
shall have been ascertained as near as practicable, the city auditor shall notify
the chairman of such commission of the completion of such work, and shall
certify to him the items of the total cost thereof, to be paid by special assessments, so far as the same have been ascertained, and the chairman of such
commission shall thereupon immediately call a meeting of such commission,
and such commission shall thereupon as expeditiously as possible proceed to
make and return such special assessment as hereinafter provided. [B. C.
1905, $ 2S00; 1905. ch. 62. § 165.]
Certificate of city engineer that work has been completed is essential before city can
levy assessments again *t individual property for payment of costs of sewer.
Baker
La Monro. 21 N. D. 140. 129 N. W. 4G4.
§ 3726. Special assessments, how made. Review. It shall be the duty of
such commission, whenever required under the provisions of this article to
make any special assessment, to personally inspect any and all lots and parcels
of land which may be subject to such special assessment and determine from
such inspection the particular lots and parcels of land which will in the opinion
of such commission be especially benefited by the construction of the work for
which such assessment is to be made and thereupon determine the amount in
which each of said lots and parcels of land will be especially benefited by the
construction of the work for which such special assessment is to be made and
thereupon assess against such of said lots and parcels of land such sum. not exe»redinar such benefits, as shall be necessary to pay its just proportion of the
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total cost of such

work, or part thereof as is to be paid by special assessment, including all expenses incurred in making such assessment, and publishing neces
sary notices with reference thereto, including the per diem of such commission
and such commission shall thereupon make or cause to be made a complete
list of such benefits and assessments, setting forth each lot or tract of laud
assessed, and the amount each lot is benefited by the improvement, and the
amount assessed against each, and shall attach to such lists a certificate
signed by a majority of the members of such commission, certifying that the
same is a true and correct assessment of the property therein described to the
best of their judgment, and stating the several items of expense, included
in such assessment, and shall thereupon cause the same to be published twice,
once in each week for two consecutive weeks in the official newspaper of the
city, together with a notice of the time and place when and where such
commission will meet to hear objections which may be made to any such
assessment, by any person therein interested, or his agent or attorney, which
time shall not be less than fifteen days after the first publication of such
notice; and such commission may thereupon alter the same as may in their
opinion be just or as may be necessary to correct any errors therein, and they
may increase or diminish any such assessment as may be just and as is necessary to make the aggregate of all such assessments equal to the total special
assessment to be made for the cost of the work for which they are made;
provided, that no assessment shall exceed the benefits of the parcel of land
assessed, as determined by the commission.
Such commission shall thereupon confirm such list and attach thereto their further certificate certifying
that the same is correct as confirmed by them. Such commission shall thereupon file such assessment list in the city auditor's office. Provided, however, that property belonging to the government of the United States shall be
exempt from such assessment.
[1913, ch. 85; R. C. 1905, § 2801; 1905, ch.
;

62, § 166.]
Limitation of assessment for local improvements. Webster v. City of Fargo, 9 N. 13.
208. 82 N. W. 732; Rolph v. City of Fargo, 7 N. I). 040, 76 X. W. 242.
Publication of statutory notice mandatory. McLaurin v. Grand Forks, 6 Dak. 397, 43
X. W. 710.
Tax for street improvements upon abutting propertv invalid unless authorized bv law.
Piekton v. City of Fargo. 10 N. D. 4G9, 88 N. \V. 90.
Presumption of regularity of proceedings to improve streets and levy tax. Philips v.
City of Sioux Falls, 5 S. D. r»24, r»9 X. \V. SSI.
Assessment full cost improvement to abutting propertv is constitutional. Webster v.
City of Knrgo, 9 N. 1). 208. 82 N. W. 732: Rolph v. Citv of Fargo, 7 N. D. 640, 76 X. W.
242; Roberts v. Bank, 8 X. D. 504, 79 N. W. 1049; Tripp v. City of Yankton, 10 S. D.
516, 74 N. W. 447.
Notice under this section alone is insufficient to confer jurisdiction to assess property.
Haggart v. Alton, 29 S. D. 509, 137 X. W. 372.
Judgment vacating and annulling proceedings of board of commissioners taken for purpose of levying special assessment and ordering auditor to make assessment in accordance
with this section, is void. State ex rel. Bowen v. Sioux Falls, 25 S. D. 3, 124 N. W. 963.
May a personal liability be created for assessments for local improvements. 133 Am.
St. Tup. 929.
Assessment for local improvements against public property. 33 Am. St. Rep. 400.
Kxcmption of cemeteries from assessments for street work. 39 Am. Rep. 735.
Special assessment as tax.
3 L.R.A. (XJS.) 837.
Defrets in work as defense to assessment for public improvement.
56 L.R.A; 905; 87
L.R.A. (X.S.) 10S6.
Delegation by citv council of power with respect to pavement assessment. 20 L.R.A.
650.

May an assessment of benefits rest upon prospective action in completing improvement
28 L.R.A. (N.S.) 669.
Implipd right to interest on assessment for public improvement. 6 L.R.A.(N.S-) 694.
Assessment for improvements made before property wa* included within the improvement district 39 L.R.A.(N.S.) 543.
Persons and property liable for drainage assessment*. 58 L.R.A. 353; 26 L.R.A.(X.S.>
973.
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Estoppel to attack assessment for special benefits upon the ground that property
benefited.
3G L.R.A. (N.S.) 39.
Kstoppel to contest assessment for sewer. 60 L.Tt.A. 847.

is

not

The city auditor shall
§ 3727. Publication of notice of assessment list.
thereupon publish once, in the official newspaper of the city, a notice stating
that such assessment list has been confirmed by the special assessment (commission) and filed in his office, and is open to public inspection, and shall
state in said notice the time and place when and where the city council will
act upon such assessment list; and in case such notice shall have been
given more than fifteen days prior to the next regular meeting of the city
council, such assessment list shall be acted upon by such council at its next
regular meeting; and in case such notice shall not have been published more
than fifteen days prior to the first regular meeting of the city council thereafter, such assessment list shall be acted upon by the city council at its second
regular meeting, after the publication of such notice. Any person aggrieved
may appeal from the action of such commission by filing with the city auditor
prior to the meeting at which the city council will act upon such assessment,
a written notice of such appeal, and stating therein the grounds upon which
the same are based. [1909, ch. 53; R. C. 1905, § 2802 1905, ch. 62, § 166.]
§ 3728. Hearing of appeals from commission. At the regular meeting of
the city council at which such assessment list is to be acted upon, any person
aggrieved by the determination of such commission in regard to any such
assessment, and who has appealed therefrom, as hereinbefore provided, may
appear before the city council and present his reasons why the action of such
commission should not be confirmed by the city council, and the city council
shall then hear and determine such appeals and objections, if any, and may
alter and increase or diminish any of such assessments as they may deem just
provided, that the aggregate amount of all such assessments as returned by
the commission shall not be changed; and provided, further, that no assessment as so adjusted shall exceed the benefits to the parcel of land on which it
is assessed as determined by the assessment commission, and shall thereupon
confirm such assessment list, and the city auditor shall thereupon attach to
such list his certificate that the same is correct as confirmed by the city
council, and shall thereupon file such assessment list in his office and such
assessment with interest and penalties accruing thereon shall be and remain
a paramount lien upon the property upon which such assessment is levied,
from the time such assessment list is approved by the city council, and shall
remain a lien thereon until fully paid and shall have precedence over all
other liens except ordinary taxes to which it shall be subject, and such lien
shall not be divested by any judicial sale, and no mistake in the description
of the property, or in the name of the owner, shall obviate such lien, provided the property assessed can be identified by the description in such assessment list. [R. C. 1905, § 2803; 1905, ch. 62, § 167.1
Owner of tax sale certificates may pay subsequent delinquent general taxes, without
;

;

and receipts for such taxes constitute additional
State ex rel. Moore v. Furetenau, 20 N. D. 542, 129 N. W. 81.
Superiority of lien of local assessment over prior lien. 35 L.R.A. 372; 30 L.RJL ( N.S.

f>aying subsequent special assessments,
ie'n.

>

761.

30 L.R.A.(N.S.) 767.
§ 3729. Auditor shall certify assessments. The city auditor shall, annually, at the time he certifies to the county auditor the amount of the city
taxes to be levied for the current year, also certify to such auditor all sideSuperiority as between successive special assessments.

walk, and all sidewalk repair assessments, and all assessments for opening
or widening streets, remaining in his office uncertified, and shall also certify
to such county auditor a list of the lots and tracts of land specially assessed
for any other purpose as hereinbefore provided, designating the purpose of
such assessment, and the fund to which it belongs, with the proportion of
such assessment for such year against each lot, and shall add thereto one
per cent (1#) of all such assessments, so certified and the county auditor
shall thereupon extend the same upon the tax list for the current year, and
;

58
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the amount, with all interest and penalties, shall be collected and paid over
to the city treasurer in the same manner as other city taxes, and when so
paid over shall be credited by the city treasurer and city auditor to the fund
for which it was collected; provided, however, that in all cities having less
than two thousand (2,000) inhabitants, the city council may by resolution
direct and authorize the city auditor to certify at one time any and all special
assessments of said city for any purpose; and that when so directed by the
city council the city auditor shall certify to the county auditor a list of the
lots and tracts of land specially assessed for any purpose, designating the
purpose of such assessment, and the fund to which it belongs, with the proportion of such assessment for each and every year when such special assessment will become payable in the future, including interest; and said city
auditor shall also add to the assessment payable one per cent (l£) of the
amount payable on such assessments for each year; such assessments so
certified shall be accompanied by a certified copy of the resolution of the
city council directing the assessment to be certified in this manner; and
when any special assessment has been certified in the manner last described,
then the city auditor shall not be required to certify any installment of such
assessment annually, but the county auditor shall each year extend thr
amount so certified against each tract of land upon the tax list for the year
when the same becomes payable according to the certificate of the city
auditor, and the amount, with all interest and penalties, shall be collected
and paid over to the said city treasurer in the same manner as other city
taxes, and when so paid over shall be credited by the city treasurer and the
city auditor to the fund for which it was collected; provided, further, that
the county auditor shall have in his office a book entitled, " special assessment
record," and when any city causes to be certified the special assessments for
a period of more than one year, that then the county auditor shall cause said
special assessments so certified to be duly recorded in said book for the
respective years, and amounts shown in the certificate of the city auditor;
provided, further, that whenever special assessments of any kind whatsoever,
hereafter certified to the county auditor by the city auditors of cities incorporated under the general laws of this state or under the commission form
of government, shall be paid to the county treasurer, it shall be the duty of
the said county treasurer, at the time set by law for the payment to the city
treasurer of all taxes and special assessments collected by the said county
treasurer during the preceding month, to certify the amounts of such special
assessments so collected in duplicate, one copy to be certified to the city
treasurer, and one copy to be certified to the city auditor; such certificate to
state specifically the lot, or known subdivision thereof, as appears upon the
rax books of the county treasurer, the block, addition, amount collected and
credited to each lot or known subdivision thereof, and the year for which
said sum was so collected.
M913. ch. 84. 8 3: R. C. 1905, $ 2804: 1905. ch. 62.
§ 168.]

§ 3730. Warrants may be issued to pay assessments. Any matured special
assessment warrants or interest coupons may be used in the payment of special
assessments levied for the payment of the improvement for which such warrants or interest coupons were issued, and such warrants or coupons bo used
shall be canceled and retired by the city treasurer.
[R. C. 1905, § 2805 1905.
:

ch. 62, § 169.]

§ 3731. Right of property owners to pay assessments. The owner of any
property against which an assessment shall have been made for the cost of
any improvement under this article shall have the right to pay the same, or
any part thereof remaining unpaid, in full, with the unpaid interest thereon,
and such payment in full shall constitute a discharge of the lien of such
assessment upon his property. Such payment may be made to the county
treasurer upon all installments of such assessments which have been certified
914
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to the county auditor, and may be made to the city treasurer upon all portions of such assessments which have not been so certified.
The person
desiring to pay any portion of such assessment of the city treasurer shall
obtain from the city auditor a certificate of the amount due upon such assessment which has not been certified to the county auditor, and shall thereupon
present such certificate to the city treasurer, and the city treasurer shall
thereupon receive and collect such amount, and issue duplicate receipts therefor, one of which he shall deliver to the party paying such assessment, and
thereupon deposit the other in the office of the city auditor, and the city
auditor shall thereupon note upon his records the payment of such assessment.
(R. C. 1905, § 2806; 1905, ch. 62, § 170.]
City may stipulate in paving warrants payable in installments that city may pay warrants before maturity and stop interest.
427, 123 X. \V. 303.

State ex

rel.

Bithulitic

&

Contracting Co.

v.

Murphy, 20 X. D.

§ 3732. Penalties to be added. The county treasurer shall add to all such
special assessments the same interest and penalties that are provided to be
added in the case of general taxes, and at the same time, and shall collect
such interest and penalties with such special assessments, and shall pay over
to the city treasurer all such interest and penalties.
[R. C. 1905, § 2807;
1905, ch. 62, § 171.]
Jnterrst and penalty mav be collected on special assessments for city purposes. Stat*'
ex rel. Viking Twp. v. Mikkelson. 24 N. D. 175, 130 N. W. 525.
•

§ 3733. Delinquent special assessment taxes.

If the real property against

which any assessment is levied is sold to enforce the collection of a special
assessment which has become delinquent, the sale shall be made by the same
officer, and upon like notice and subject to the same provisions in relation to
redemption, and the same record thereof shall be kept by the officer making
the sale, as in cases of real property for delinquent taxes; but if any real
property is subject to sale at the same time for delinquent taxes, and also
for delinquent special assessments it shall be sold separately for each, and a
separate certificate of sale shall be issued upon each of said sales, although
both sales are made to the same person, and the certificates issued upon the
sale for special assessments shall so state and if no redemption is made from
such sale, a deed shall be issued to the purchaser or his assigns, which shall
be, as nearly as practicable, in the same form as deeds issued upon sales for
general taxes, except that it shall state that such sale was made for special
assessments and in case the sale for special assessments is made to a different
purchaser from the sale for general taxes, such purchaser may redeem said
premises from the purchaser of the same for delinquent general taxes, and
upon such redemption shall be subrogated to all the rights of such purchaser
from whom such redemption is made. [R. C. 1905, § 2808 1905, ch. 62, § 172.]
§ 3734. Certificate of redemption. Such redemption shall be made at the
office of the county auditor, and the auditor shall issue to the redemptioner a
certificate of such redemption, which shall state that such redemption is made
;

;

by the holder of a certificate of sale of the premises for delinquent special
assessment and that the person to whom such certificate is issued or his
assigns, is subrogated to all the rights of the original purchaser, and such
certificate shall entitle the holder to a tax deed of said premises under such
sale for delinquent general taxes, subject to the same conditions, and at the
same time as the original certificate of sale. [R. C. 1905, § 2809 1905, ch. 62,
;

§ 172.1

§ 3735. When no bidders. Whenever any parcel of land shall be offered
for sale for a special assessment, as provided in section 3733, and there shall
be no bidder therefor, the county auditor shall strike off such parcel of land
to the city, making such assessment, and issue a certificate of sale therefor
to such city, which certificate shall be assignable as hereinafter provided,
and, if no redemption be made from such sale, or such certificate be not
assigned within three years from the date of such certificate of sale, the
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Digitized by

Google

POLITICAL CODE.

§§ 3735-3738

Cities.

piece or parcel of land so bid off shall become the absolute property of the
city at the expiration of said three years, without any further act upon its
part, and may be disposed of by the city at public or private sale, as may
be provided by the city council and the city may redeem any parcel of land
from a purchaser thereof under a sale for general taxes as is hereinbefore
provided for such redemption in other cases, and any assignee of the city's
certificate of sale may likewise, and in like manner redeem any such parcel
of land from any such sale for delinquent general taxes, and such redemption
shall have the same force and effect as provided in the two preceding sections.
The city may at any time before its title to said land becomes absolute, by
resolution of the city council, assign said certificate of sale to any person
except the city auditor and city treasurer, their deputies and clerks, who shall
pay the am6unt for which the same shall have been bid in, and the amount of
all subsequent special assessments thereon then due, and all penalties, interest
and cosls upon the same, and the city auditor shall thereupon execute to the
purchaser of such certificate of sale an assignment thereof, substantially as
provided in section 2203. [R. C. 1905, § 2810; 1905, ch. 62, § 173.]
§ 3736. Tax deed. In ease such lands are not redeemed from such sale,
and any amount paid by the city for the redemption of such premises from
sale for general delinquent taxes with interest thereon at the date of such
•assessment, the county auditor shall, at the expiration of the period of
redemption, issue a deed thereof to such city if such certificate has not been
assigned by it, and if so assigned, then to the holder of such certificate:
provided, that no deed shall be issued on any such certificate except to the
city, until notice of expiration of the period of redemption has been given
as provided for sales for general taxes.
[R. C. 1905, § 2811: 1905, ch. 62.
§ 173.]
Omission of seal to signature of city treasurer will not render deed by city defective
Kirby v. Waterman, 17 S. D. 314, 96 tf. W. 129.

§ 3737. Vacation of judgment in condemnation proceedings.

any property

Whenever

taken under this article by condemnation proceedings,
the court shall upon request by resolution of the city council call a special
term of court for the purpose of the trial upon such proceedings and may
summon a jury for 6uch trial whenever necessary and such proceedings shall
be determined as speedily as practicable, and any appeal from the judgment
in such action shall be taken within sixty days after the entry of such judgment and such appeal may be determined at either a special or regular term
of the supreme court and shall be given precedence of all other civil causes
before the court, except election contests, and in case any judgment which
shall be rendered in condemnation proceedings, for damages to property used
by any city for street, sewer or other purposes, is entered, it shall not be
vacated or set aside; provided, the city council shall within three months
after its entry, levy special assessments for its payment in whole or in part,
and 6hall at the time of the next annual tax levy, levy a general tax for the
payment of such part of the same as is not to be paid by special assessment
and provided, further, that upon failure of the city council to make such
assessments and levy as hereinbefore stated, said judgment may then be
is

to be

vacated. fR. C. 1905. § 2812: 1905, ch. 62, § 174.]
§ 3738. Records. Duty of auditor. It shall be the duty of the city auditor
keep in his office a complete record of all proceedings taken in the matter
of making any improvements under this article, including all reports and the
confirmation thereof, and all petitions, orders, appointment of commissioners,
notices and proofs of publications and orders and resolutions of the city
council.
Such record or certified transcript thereof or the original papers,
proofs of publication, orders or resolutions on file in his office, shall be
admitted in evidence without further proof, as evidence of the fact therein
contained, in any court or place in this state.
[R. C. 1905, § 2813; 1905,
to

ch. 62, § 175.]
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§ 3739. Abbreviations. In all proceedings taken for the levy and collection of any special assessments, abbreviations, letters and figures may be
used to denote lots, lands and blocks, sections, townships, ranges and parts
thereof, years, days of the month and amounts of money. [B. C. 1905, § 2814
1905, ch. 62, § 176.]
§ 3740. Connections with sewer and other mains. Whenever the city council shall determine to pave or. repave any street, avenue or alley in which
water mains, gas mains, sewers, steam pipes or other pipes, or either of them,
shall have been previously laid and constructed, they may, by resolution,
require the owners of all property abutting on the said street to cause sewer,
water, gas, steam and other service pipes to be first constructed and laid in
such street, avenue or alley at the cost of the property fronting thereon,
from the sewer, water, gas, steam or other mains in said street, avenue or
alley to a point two feet inside of the curb line on either side of such street,
avenue or alley at such intervals along the whole length of such street,
avenue or alley as shall be necessary to supply and serve each lot, part of
lot or parcel of land in accordance with the city ordinance governing the
construction of such connections. Upon the adoption of such resolution the
city auditor shall publish in the official newspaper of the city twice, once in
each week for two successive weeks, a notice to said owner or occupant,
setting forth what work is to be done and the time within which he is
required to do the same. Such notice may be general as to the owner, but
must be specific as to the description of the lot or parcel of land in front of
which the improvement is to be made. If such work is not done in the
manner and within the time prescribed in said notice the city council shall
order the same to be done by such person as they may have contracted with
therefor, under the direction of the city engineer or street commissioner, in
cities having no city engineer, at the expense of the lot or parcel of land
adjoining such improvement, and such expense, including the expenses of all
notices in connection with such work and the assessment therefor, and any
other expenses incurred for such work, shall be assessed upon the lot or
parcel of land properly chargeable therewith, by the city engineer or by the
street commissioner in cities having no city engineer; and such assessment
shall be returned by him and filed in the office of the city auditor, and the
city auditor shall cause to be published the said assessment, together with a
notice of the time and place when and where the city council will meet to
approve the same, and said notice shall be published once in the official newspaper of the city at least ten days prior to the meeting of the city council to
approve such assessment. The city council after the adoption of such resolution declaring the necessity of making the service connections above

referred to, shall, by resolution, direct the city engineer to prepare plans and
specifications for same and file with the city auditor and shall direct the city
auditor to advertise for bids for the construction of such connections in
accordance with the plans and specifications for the construction of the same,
which plans and specifications shall be filed with the city auditor by the city
engineer: and such bids shall each be accompanied by a certified check in the
sura of $500 to guarantee the entering into the contract should same be
awarded to him. Bids shall be received by the city council and the contract
awarded to the lowest responsible bidder. The successful bidder shall give
a surety bond in the sum of $1,000 executed by such bidder and a surety
company as surety or by two freeholders of the state, who shall justifyas required in arrest and bail, and the aggregate of such justification shall
equal the amount of such bond, and such bond shall be conditioned that
in case such bid is accepted and such contract awarded to such bidder he
will well and faithfully perform the work bid for in accordance with the
terms of and within the time provided for in such contract, and pursuant
to the plans and specification^ for such work on file in the auditor's office,
»17
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and pay for all labor and material used in such work, and that in case of
default on the part of such bidder to perform such work as provided in
his contract the sum named in said bond shall be taken and held to be fixed
and liquidated damages in favor of said city; and that the full amount
thereof may be recovered from such bidder and his sureties in an action
by the city against them on such bond. Such bond shall be approved by
the city council and filed in the office of the city auditor, and shall thereupon
be and remain in full force and effect. Upon the award of the contract the
checks of all unsuccessful bidders shall be returned to them, and upon the
filing of such bond the check of the successful bidder shall be returned to
him. The city council shall have the right to reject any and all bids for work
to be done under this section if, in its opinion, the interests of the city will
be best subserved by so doing, and readvertise for further bids, but if all
such bids are not rejected the contract shall then be awarded to the responsible bidder whose bid is the lowest upon the basis of cash payment therefor;
provided, such bidder shall have complied with the foregoing requirements
and furnished the bond hereinbefore provided for. All contracts entered into
for any work provided for in this section shall be entered in the name of
the city and shall be executed on the part of the city by the mayor thereof,
and countersigned by the auditor with the corporate seal of the city affixed,
and when signed by the contractor shall be filed in the office of the city
auditor. Such contract shall require the work to be done thereunder to be
done pursuant to the plans and specifications therefor on file in the office of
the city auditor, and subject to the approval of the city engineer, who shall
supervise and inspect such work during its progress, and there shall be
reserved in each contract the right of the city council, in case of an improper
construction of such work, to suspend work thereon at any time, and to relet
the contract therefor, or order a reconstruction of said work or any part
thereof improperly done. Each contract so entered into shall state the time
on or before which such work must be completed, and must state from what
fund the amount to be paid thereon by the city is to be paid, and that the
consideration of such contract is payable only in warrants drawn on such
fund, and that such city assumes and incurs no general liability under such
contract. In case the contractor to whom any such contract shall be let shall
properly perform the work therein designated, the city council may from
time to time in its discretion, as the work progresses, pay to such contractor
upon an estimate made by the city engineer of the amount already earned
thereunder, eighty-five per cent of the amount shown by such estimate to
have been so earned, in warrants drawn on the fund from which the same
is to be paid.
All money collected from special assessments for building and
constructing sewer and water and other connections shall be kept in a fund
"
called
sewer and water connections special assessment fund," and warrants
shall be drawn on such fund for the payment of the costs of all such connections. All such sewer and water special assessments shall be paid in a single

amount.

[1907. ch. 46, § 10; R. C. 1905, § 2815; 1905, ch. 62, § 177.]
This is R. C. 1905, 5 2315, as amended by Laws 1907, ch. 46, $ 10, which chapter also
amends R. C. 1905, $ 2740 (section 3664 herein), enacts a new R. C. f 2770a (as
amended, section 3690 herein), and amends R. C. 1905, §8 2773 (section 3704 herein),
2780 (section 3705 herein), 2782 (section 3707 herein), 2783 (as amended again, section
3708 herein). 2769 (section 3694 herein), and 2798 (section 3723 herein). Laws 1907.
rh. 46, above cited, concludes with a section 11 reading as follows: " This act shall not affect any contract let and commenced under this act which it amends, but all such contracts shall be conducted and concluded under the terms of said act,"— which roav perhaps refer only to the immediately preceding section 10, being section 3740 herein.
Any special
§ 3741. Proceedings heretofore commenced, how completed.
assessment or other proceeding hereinbefore provided for, which shall have
been commenced by any city officer or committee appointed under the laws
heretofore existing, may be completed by such officer or committee in the
manner provided by such law, and shall have the same force, effect and
9t<
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validity as though taken or completed under this article, but all future steps
and proceedings not so commenced, taken for any purpose hereinbefore provided for, shall be taken under the provisions of this article, and no special
assessment or other proceeding heretofore had with reference to any improvement or assessment hereinbefore provided for, shall be in any manner affected
by the provisions of this article. [R. C. 1905, § 2816; 1905, ch. 62, § 178.]
§ 3742. Water main provisions, applicable when. The provisions of this
article with reference to water mains shall apply only to cities which own
a system of water works and water mains. [R. C. 1905, § 2817 1905, ch. 62,
;

5

179.]

§ 3743. Special assessments. Lien between vendor and vendee. As between
vendor and vendee, all special assessments upon real property for local
improvements shall become and be a lien upon the real property upon which
the same are assessed, from and after the first day of December, next after
such assessments shall have been certified and returned to the county auditor,
to the amount so certified and returned, and no more.
[R. C. 1905, § 2818
1905, ch. 62, § 180.]
§ 3743a. Special assessments, validated. Every special assessment or part
thereof made or levied by the officers of any cities for any purpose authorized
by law, heretofore and since the year 1903 and all taxes levied therefor by
any board or officer authorized by law to make the same, is hereby legalized
and made valid in all respects and purposes, without regard to any defects,
errors or omissions in the proceedings therefor, the same as if in all things
made in conformity to the laws then in force. [1911, ch. 72, § 1.]
The title of tlie act constituting tliia and the next section ia as follows: "An act validating special assessments and taxes made or levied in cities and villages since 1903
;

and establishing certain rules of evidence relating thereto."

In any action or proceedings
§ 3743b. Conclusive evidence. What is.
where the legality or validity of any of the said taxes, assessments or the
warrants issued thereon, is called into question, the production of evidence
that any such special assessment was duly approved and confirmed by the
city council or board of village trustees, shall be deemed conclusive evidence
that every step in the proceedings therefor has been duly and regularly made
in the manner and form provided by law.
[1911, ch. 72, § 1.]

Article

21.

— Special Street Ligiiting System.

All cities shall have power and authority to install upon any of the streets thereof any special system or systems of
street lighting, and to defray the expenses and cost thereof as hereinafter

§ 3744. Special system authorized.

provided.

.

[1909, ch. 56, § l.J

§ 3745. Procedure to install. Whenever the owners of a majority of the
property abutting on any street or streets of any city shall petition the city
council, asking that there be installed upon such street lighting, to be therein
and by said petition described in general terms, such city council may, at
any time within sixty days after the filing of such petition with the city
auditor, require plans, specifications and estimates of the probable cost of
trach improvement to be prepared by the city engineer, or such other person
as shall, upon motion or resolution, be designated, and thereafter, and upon
the return and filing of such plans, specifications and estimates and probable
cost, such city may proceed to provide for the construction of such improvement and to assess the cost thereof against the abutting property in the same
manner and with the same notice and according to the same forms and procedure as now provided by statute for the construction and assessment of
street paving; and upon such proceedings being taken and completed, the
'•ost of such construction or such part thereof as the council shall deem proper,
ho assessed against the abutting property in the same manner and according
to the same form as now provided by law for the assessment of the cost of
street paving.

[1909, ch. 56, § 2.]
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under this act, it
improvement disagainst any
property other than that immediately contiguous to the streets or avenues
where such improvement is made. [1909, ch. 56, § 3.]

§ 3746. Assessment for cost. In conducting proceedings
shall not be necessary to establish any separate lighting or
tricts, and, in assessing the benefits, no assessment shall be

Abticle

22.

made

— Improvement of Roads Leading to Cities.

§ 3747. Roads leading to cities, how improved. Whenever ten per cent of
the electors, as shown by the last municipal election, of any city, shall petition
the city council to call an election for the purpose of raising money or the
issuing of bonds to repair or construct any road or bridge within such city, or
approaching or leading thereto, whether the same is adjacent thereto or not,
or to pay for any bridge heretofore constructed or built on any such road or
highway; and if such petition shall state first, the purpose of raising such
money and the object for which the same is to be expended; second, the
amount thereof, it shall be the duty of such city council to call an election
in said city for the purpose of submitting to the electors therein the question
of raising the money and the amount thereof as stated in the petition, and
which election may be called at any regular or special meeting of such city
council, and such city council shall cause notice of such election to be published twice in the official paper of the city, once in each week for two
consecutive weeks, and such election shall not be held until at least twenty
days after the first publication of such notice. Such notice shall state
1. The purpose of raising such money.
2. The object for which the same is to be expended.
3. The amount thereof.
4. The amount thereof that shall be raised by the issuing of bonds in
payment thereof, or by the customary and usual method of raising mouey
by assessment and levy, as such electors may designate on their ballots at
such election. [R. C. 1905, § 2819; 1905, ch. 62, § 181.]
If at such election a two§ 3748. Funds for improvement, how raised.
thirds majority of all the electors voting shall vote in favor of raising such
sum of money, and a majority of the electors voting at such election shall
vote in favor of raising such money by the issuing of bonds therefor, then
the city council is authorized to issue and negotiate the sale of such bonds
without any other election; but if a two-thirds majority of the electors voting
at such election shall vote in favor of raising such sum of money, and a
majority of the electors voting at said election shall vote in favor of raising
the same by levy and assessment, then the same shall be raised by levy and
assessment as in other cases provided by the law governing cities.
[R. C.
1905, § 2820; 1905, ch. 62, § 181.]
§ 3749. Honey, how expended. Such money, when so raised, shall be used
and expended by the city council for the purpose stated in the notice of
election, and for no other; provided, however, that any money coming into
the city treasury from the county treasury, on account of road taxes collected
from residents of any incorporated city and all road taxes collected on
account of real or personal property situated within an incorporated city,
or which may come into the city treasury from the bridge fund of such
county from any such taxes, levied, assessed and collected from persons and
property in such city, may be, at the discretion of the city council, expended
in the repair or construction of any such road within such city, or approaching or leading thereto, or for the repair or building of any bridge thereon, or
any bridge heretofore constructed thereon whether the same is adjacent to
such city or not. [R. C. 1905, § 2821 1905, ch. 62, § 181.]
;
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Article 23.— Corporate Limits.
§ 3780.

Power

to extend city limits.

Any

city in this state that shall
limits in the

become incorporated under this article may extend its corporate
manner hereinafter provided. [R. C. 1905, § 2822; 1887, ch. 73,

art. 17, § 1

§ 2327 ; 1905, ch. 62, § 182.]
Notice of proceedings for extension of limits of city boundaries as designated by legislature cannot be changed by city council, and notice in accordance with legislative act is
aullieient.
State ex rcl. Johnson v. Clark, 21 N. D. 517, 131 N. W. 715.
Power of legislature to annex territory to municipality. 27 L.R.A. 737.

B. C. 1899,

§ 3751. How. When a majority of the property owners adjacent to the
corporate limits of any city in this state petition the mayor and city council
to have any of their property included within the corporate limits of said city,
it shall be the duty of the city council to publish such petition in the official
paper of the city for four consecutive weeks, aud unless a written proleM
signed by at k-ast twenty-five property owners of said city is filed with the
mayor opposing such proposed annexation, within ten days after the publication of said petition, such proposed annexation shall be included in and
become a part of said citv. [R. C. 1905, § 2823; 1887, ch. 73, art. 17, § 2; B. ('.
1899, § 2328; 1905, ch. 62, § 183.]
One signing petition for extension of city so as to include bis property, and pavintaxes for three rears, estopped to question proceeding.
3^9, 90 N. VV. 1047.

State

v.

City of Pierre, 15 S.

1).

§ 3752. Plat of city to be recorded. The mayor of any city incorporated
under this chapter shall cause to be filed in the office of the register of deeds in
the county wherein said city is located a plat showing the corporate limits
and boundaries of his city at the time of its incorporation under this chapter,
and any change in said city limits made subsequent to its incorporation under
this chapter. [R, C. 1905, § 2824; 1887, ch. 73, art. 17, § 3; R. C. 1899, § 2329
1905, ch. 62, § 184.]
§ 3753. Extension of limits. Any city of this state, whether organized under
the general law or under a special charter, and without regard of the number of
its inhabitants, may so extend its boundaries as to increase the territory within
the corporate limits not to exceed one-half of its present area, by a resolution
of the city council passed by two-thirds of the entire members-elect, particularly describing the land proposed to be incorporated within the city
limits, setting forth the boundaries of the territory proposed to be incorporated; and provided, further, that whenever any city in this state is or shall
be separated into two parts, not contiguous at any point, the strip of unincorporated territory so separating and lying between such parts, if the same
does not exceed one-fourth of the present limits of such city, may be so
incorporated within such limits by the passage of a resolution as is hereinbefore provided for the extension of limits. [1909, ch. 58, § 1; 1907, ch. 47;
R. C. 1905, § 2825; 1889, ch. 32, § 1 R. C. 1899, § 2330: 1905. ch. 62, § 185.]
;

Incorporation of territorv into municipality aa affecting prior rights as to use of highway. 47 L.R.A.(N.S.) 607.
Municipal liability for defects or obstructions in streets in annexed territorv.
20
L.R.A.(N.S.) 575.
Liability of annexed territory to pay proportionate share of existing debt*. 27 L.R.A.
<Ni?.)

1147.

§ 3754. Publication of resolution. The resolution of the city council shall
be published in the official newspaper of the city three times, once in each
week's issue for three successive weeks, and printed or typewritten copies
of said resolution shall also be posted in five of the most conspicuous places
within the territory proposed to be annexed, and unless a written protest
signed by a majority of the property owners of said proposed extension is
filed with the city clerk or auditor within ten days after the last publication of
such resolution, the territory described in the resolution shall be included
within and become a part of said city. But in the event such written protest
is filed, then the city council shall hear the testimony offered for or against
021
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such annexation, and if after hearing such testimony and after a personal
inspection has been made of the territory proposed to be annexed, such city
council is of the opinion that such territory ought to be annexed and if such
city council by a resolution of the city council, passed by two-thirds of the
entire members-elect thereof, orders that such territory shall be so included
within the corporate limits of such city, it shall then make and cause an order
to be made and entered, describing the territory so annexed, and the territory
described in such resolution shall be included within and become a part of
said city; provided, however, if the greater portion of said territory proposed
to be annexed consists of lands used for farming or pasturing purposes, then
said territory shall not be annexed. [1911, ch. 74 1909, ch. 58, § 2 R. C. 1905.
§ 2826 1889, ch. 32, § 2 R. C. 1899, § 2331 1905, ch. 62, § 186.]
§ 3755. Record to be kept. Upon written demand filed with the city council
at or prior to the hearing of any of the parties affected thereby all proceedings,
and the testimony submitted shall be reduced to writing and shall be filed with
the city auditor, and shall remain on file in the office of said city auditor.
;

;

;

:

;

[1909, ch. 58, § 3.]
§ 3756. Plat fiied. When the city limits of any city have been extended,
as provided by sections 3753, 3754, the mayor shall forthwith cause to be
filed in the office of the register of deeds in the county wherein said city is
located, a plat showing the corporate limits and boundaries of the city. [R. C.
1905, § 2827; 1889, ch. 32, § 3; R. C. 1899, § 2332; 1905, ch. 62, § 187.]

Article

24.

— Miscellaneous.

auditor to sign bonds and contracts. All bonds of the
city and all contracts and conveyances, except as herein otherwise provided,
shall be signed by the mayor and countersigned by the auditor, who shall affix
the seal of the citv thereto, and shall keep an accurate record of all bonds issued
in a book to be provided for that purpose.
[R. C. 1905, § 2828 R. C. 1899,
§ 2333: 1905, ch. 62, § 188.]

§ 3757.

Mayor and

;

Citv retaining benefit of contract estopped to assert necessity of preceding ordinance
Nat. tube Works v. City of Chamberlain, 5 D. 54, 37 X. W. 70l"; McGuire v. Rapid City.
6 D. 346, 43 N. W. 706, .1 L.R.A. 752.

§ 3758. Property of city exempt from taxation and sale on execution.
Lands, houses, moneys, debts due the city and property and assets of every
kind and description belonging to the city shall be exempt from taxation
and from sale on execution. [R. C. 1905, § 2829; 1887, ch. 73, art. 18, § 3;
R. C. 1899, § 2335; 1905, ch. 62, § 189.]
Exemption from taxation of lands owned by governmental bodies or in which they
132 Am. St. Rep. 291.
Pines, penalties and forfeitures. All fines, penalties and forfeitures
3759.
§
collected for offenses against the ordinances of the city and all fines, penalties
and forfeitures collected within the city for misdemeanors against the laws
of the state, shall be paid to the officer entitled by law to receive the same.
R. C. 1905, § 2830; 1887, ch. 73, art. 18, § 4; R. C. 1899, § 2336; 1905, ch. 62.
have an interest

190.]

§ 3760. Penalty for being interested in contract. Any officer of the city
member of the city council who shall by himself or agent become a party
any way interested in any contract work or letting under the authority of the city, or who shall either directly or indirectly by himself or other
parties accept or receive any valuable consideration or promise for his influence or vote, shall be fined in a sum not exceeding one thousand dollars, onehalf of which shall go to the informer and the balance be paid into {he city
treasury by the officer collecting or receiving the same, and the said contract
shall be null and void.
[R. C. 1905, § 2831; 1887, ch. 73, art. 18, § 5; R. C.
1899, 5 2337: 1905, ch. 62, § 191.]
Power of municipal board or committee to employ one of it* own members as counsel

or

to or in

or to render other special services.

3 L.R.A.(N.8.)
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Municipal liability for labors performed or service* accepted by it on contract invalid
because made with officer of municipality. 27 L.R.A.(N.S.) 1127.
Obligation of municipality to pay for property purchased from an officer or member
of board intrusted with the duty of making purchases.
9 L.R.A.(N.S.) 1014.
Obligation of public corporation to pay for services rendered under contract in which
officer is personally interested.
34 L.R.A.(N.S.) 129.

§ 3761. Construing act. The provisions of this chapter, so far as they
are the same as existing statutes, must be construed as continuations thereof
and not as new enactments. [R. C. 1905, § 2832 1905, ch. 62, § 192.]
;

The words «

this chapter," as here used,

mean Laws

1905, ch. 62.

—

Correction of Village Plats.
empowered to correct errors. The district court is
authorized and empowered on application made by the trustees of any village,
or the mayor or aldermen of any city to correct errors that may have been
incurred in any town, village or city plat. [R. C. 1905, § 2833 1905, ch. 64,
Article

25.

§ 3762. District court

;

§ 3763. Officers of village or city may make application for correction.
The trustees of any village or the mayor or aldermen of any city may make
application to the district court of the county in which such viilage or city
may be located to correct errors in the plat of such village or city. Said
trustees, mayor or aldermen shall give notice in writing of such intended
application, in a newspaper printed and published in the county wherein
such village or city may be situated, at least forty days prior to the sitting
of the court to which such application shall be presented, and to all persons
directly affected by the proposed corrections notice shall be given and served
in the manner provided by law for the service of summons in district court.
[R. C. 1905, §§ 2834, 2835*; 1905. ch. 64, §

2.]

Any person or
§ 3764. Persons having adverse interests may intervene.
persons having an adverse interest or who would be affected by such proposed
correction, alteration or change in said plat shall have the right to intervene
and appear in person or by attorney and make defense in such manner as in
civil actions.
[R. C. 1905, § 2836 1905, ch. 64, § 3.]
§ 3765. Procedure by court. If satisfactory proof shall be produced to the
court that the notice required by the preceding section has been given, the court
shall proceed to hear and determine such petition, and the defense made thereto
may correct the error in the plat of the village or city set forth in said application and order the proceedings thereon to be recorded by the clerk with
the records of the court, and a certified copy of the judgment correcting such
error recorded in the office of the register of deeds of the proper county.
[R. C. 1905, § 2837; 1905, ch. 64, § 4.]
§ 3766. Validating city ordinances. All ordinances and resolutions heretofore enacted or adopted by the city council of any city in this state, under
and pursuant to which any work of local improvements has been undertaken
and completed In such, are hereby declared to be valid, notwithstanding any
irregularity in the enactment or adoption of such ordinance or resolution.
fR. C. 1905, § 2838; 1903, ch. 54, § 1.]
;

Article

26.

— Validating

Certain City Ordinances.

§ 3767. Contracts and obligations valid. All contracts heretofore made,
and all obligations heretofore incurred, and evidences of debt issued thereunder, by any city in this state, for the execution of any work of local improvement in such city, which work has been completed, are hereby declared
to be valid, notwithstanding any irregularity in the proceedings relative
to such special improvement, or omission by any officer or officers, of any
u-'t required to be done by such officer or officers, under the law pursuant to
u-hich the local improvement was ordered done, and notwithstanding the in923
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validity of the ordinance or resolution providing for such local improvement.
[R. C/1905. § 2839; 1905, ch. 54, § 2.]
§ 3768. Courts to determine amount of assessment in actions testing
validity. In all actions now pending or hereafter commenced in any of the
••ourts of this state, in which the validity of any assessment for local improvements in any city comes in question, the courts shall, if the proceedings
relative to the local improvement are found to be irregular, ascertain the true
amount for which the property involved in said action is liable for such improvement. In order to ascertain the amount for which any lot or tract is
liable, the court shall hear the evidence and ascertain the total cost of the
improvement and the several lots or tracts liable to assessment therefor under
the laws pursuant to which the work was done, and shall thereupon ascertain
and determine the amount for which the lots or tracts in question should properly be assessed, according to the provisions of the law prescribing the method
of paying for such local improvement. [R. C. 1905, § 2840; 1903. ch. 54, § 3.]
The amount so ascertained, together with
§ 3769. Lien on land.
interest thereon at the rate of seven per cent per annum from the date
on which interest would attach, had the assessment been valid from the
beginning, shall be adjudged to be a lien upon the lot or tract affected by
such action, and shall be collected in the same manner as other taxes of like

nature are collected under the laws in force and at the time the judgment

is

entered. [R. C. 1905. § 2841 1!)03, eh. 54, § 3.]
§ 3770. Action to test validity, commenced when. No person shall be heard
to object to the validity of any assessment heretofore made for local improvements in any city of this state, unless the action or proceeding in which
the validity of such assessment comes in question shall be commenced before
the first day of January, 1904. [R. C. 1905, § 2842; 1903, ch. 54, § 4.]
:

CHAPTER

45.

COMMISSION SYSTEM OF GOVERNMENT.
This chapter clearly supersedes Laws 1907. eh.

A!>.

§ 3771. Cities incorporated, how. Any city in this state and any incorporated town or village therein having a population of not less than five hundred
inhabitants may become incorporated under this chapter as a city, in the
manner following:
Whenever one-tenth of the legal voters of such city, or one-tenth of the
legal voters of such incorporated town or village, voting at the last preceding
general election, shall petition the mayor and council of such city, or the
president and trustees of such incorporated town or village to submit the
question as to whether such city, incorporated town or village 6hall become
incorporated under this chapter, to a vote of the electors in such city, town
or village it shall be the duty of such mayor and council in such city, or the
president and trustees of such incorporated town or village, to forthwith
submit such question accordingly, and to appoint a time and place or places
at which such vote may be taken, and to designate the persons who shall act
as judges and clerks at such election but such question shall not be submitted hereafter oftener than once in four years.
Provided, that cities, towns or villages in this state which have heretofore
voted upon and rejected the commission system of government shall not again
vote upon the question within a period of three years after such rejection.
11913. eh. 72; 1911, ch. 77, § 1; 1907, ch. 45, § 1.]
Constitutionality of commission form of government 35 L.R.A.(N.S.) 802; 41 L.R.A.
;

(N.S.)

ill.

3 3772. Notioe of election. The mayor of such city or president of such incorporated town or village shall give at least twenty days' notice of such
flection by publishing a notice thereof in one or more newspapers within such
litv. incorporated town or village, but if no newspaper is published therein.
924

Digitized by

GoogI

of Government.

POLITICAL CODE.

§§ 3772-3T?b

then by posting at leant five copies of such notice in each ward or voting
precinct of such city, town or village, if divided into wards and precincts if
not, then within such city, town or village. [1911, ch. 77, § 2 1907, ch. 45, § 2.]
§ 3773. Form of ballots. The ballots to be used at such election shall be
in the following form:
" For city charter under commission system of government,
" Against city charter under commission system of government,
;" the
elector to designate his choice by placing a cross in the square opposite Mb
choice. The judges of such election shall make returns thereof to the city council of such city, and trustees of such incorporated town or village, whose duty it
shall be to canvass such returns, and cause the result of such canvass to" be
entered upon the records of such city, town or village.
If a majority of the votes cast at such election shall be for city organization
under commission system, such city shall henceforth be deemed to be organized
under this chapter, and the city, village or town officers then in office shall
thereupon exercise the powers conferred upon like officials by this chapter,
until their successors shall be elected and qualified.
[1911, ch. 77, § 3; 1907,
;

;

eh. 45, § 3.]

§ 3774. Call for special election of city commissioners. Within twenty days
after the issuance of patent incorporating any city under the provisions of this
chapter, it shall be the duty of the mayor or president of the city, town or
village voting such incorporation to call a special election for the purpose of
electing the first board of city commissioners provided for herein, such election to be held as provided in section 3784. [1911, ch. 77, § 4 ; 1907, ch. 45, § 4.]
§ 3775. Court takes judicial notice. All courts in this state shall take
judicial notice of the existence of cities organized under this chapter, and of
the change of the organization of any city from its former organization to its
organization under this chapter, and from the time of such organization the
provisions of this chapter shall be applicable to such city and all laws in conflict herewith shall no longer be applicable but all laws or parts of laws not inconsistent with the provisions of this chapter shall continue in force and be
applicable to any such city the same as if such change had not taken place.
(1911, ch. 77, § 5; 1907, ch. 45, § 5.]
Cities organized under this chapter shall be
§ 3776. Bodies corporate.
bodies politic and corporate under the name and style of " city of (name)"
and under such name may sue and be sued, contract and be contracted with,
acquire and hold real and personal property for corporate purposes, have
a common seal and change the same at pleasure, and exercise all the powers
hereinafter conferred.
[1911, ch. 77, § 6;, 1907, ch. 45, § 6.]
§ 3777. Vested rights. All rights and property of every kind and description which were vested in any municipal corporation under its former organization, shall be deemed and held to be vested in the same municipal corporation
upon its being incorporated under the provisions of this chapter, but no
rights or liabilities, either in favor or against such corporation, existing at
the time of so becoming incorporated under this chapter, and no action or
prosecution of any kind shall be affected by such change, but the same shall
stand and progress as if no change had been made; provided, that when a
lifferent remedy is given by this chapter, which may properly be made applicable to any right existing at the time of such city so becoming incorporated
under this chapter the same shall be deemed cumulative to the remedies before
provided and used accordingly. [1911, ch. 77, § 7; 1907, ch. 45, § 7.]
§ 3778. Legal identity of cities not changed. All ordinances and resolutions in force in any city at the date of its organization under this chapter
shall continue in full force and effect until repealed or amended, notwithstanding such change of organization, and such change of organization shall
not change the legal identity of such city as a corporation. [1911, ch. 77, § 8
1907, ch. 45, § 8.]
;

;

§§ 3779-3784
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§ 3779. Result of election. Returns of. If a majority of all the votes cast
at such election shall be for a commission system, then said city shall adopt
the form herein provided for. The result of the election as canvassed by the
judges shall be returned to the town, city or village clerk, as the case may be,
and iC a majority of all the votes cast are in favor of a commission system
of government said clerk shall certify the fact to the secretary of state, together
with the result of the census taken, if any, and thereupon a patent shall be
issued as hereinafter provided, which shall specify the boundaries of such city
and the number and boundaries of the wards thereof. [1911, ch. 77, § 9 1907,
;

ch. 45, § 9.]
§ 3780. Certified to secretary of state. If said commission system of government be accepted the result shall be certified under the corporate seal of
the city to the secretary of state, together with a copy of the proceedings
relating thereto; thereupon the governor shall issue letters patent under the
great seal, reciting the facts, defining the boundaries of the city, and constituting the same a body corporate and politic by the name of the city of
(specifying the name of sueh city) and declaring that the same shall be governed by the provisions of this chapter. [1911, ch. 77, § 10; 1907, ch. 45, § 10.]

§ 3781. Patent, where recorded. Any patent issued under the provisions
of this chapter shall be recorded in the office of the secretary of state in a
book kept for that purpose. Any patent so issued and recorded, the record
thereof or a certified copy of such record shall be conclusive evidence in all
courts and places of the due incorporation of the city mentioned and of all the
facts therein recited.
[1911, ch. 77, § 11 1907, ch. 45, § 11.]
§ 3782. Boundaries of wards. The number and the boundaries of the wards
of any city organized under the provisions of this chapter may be changed
by ordinance adopted by a majority vote of the city commissioners, provided
said ordinance must be introduced at a regular meeting of the city commissioners in May and before final action is taken thereon shall be published
in the official paper of the city, if any, otherwise in a newspaper designated
by such ordinance, once in each week for four successive weeks, and when the
boundaries of any wards are fixed by any ordinance the number of wards and
boundaries thereof or of any of said wards shall not be again changed for a
period of two years, except by adding thereto such territory as may at any
time be added to the city limits; provided, further, that the territory of the
wards shall be contiguous and compact and that no ward having a population
of less than one hundred shall be created. [1911, ch. 77, § 12 ; 1907, ch. 45.
§12.]
§ 3783. Officers. The officers of cities incorporated under this act shall be a
president of the board of city commissioners and four city commissioners
who, together, shall be known as the board of city commissioners of the city
of
; a treasurer, auditor, attorney, a police magistrate,
one or more justices of the peace, one or more assessors, a physician, street
commissioner, chief of fire department, city engineer, chief of police, a board
of public works, one or more policemen, and such other officers or boards as
the board of city commissioners may deem necessary; provided, that the
board of city commissioners by a majority vote may dispense with the offices
of street commissioner, engineer and board of public works, and provide that
the duties thereof be performed by other officers or boards, by the board of
city commissioners or a committee thereof.
[1911, ch. 77, § 13 ; 1907, ch. 45,
;

§ 13.]

Biennial municipal elections in all cities shall be
§ 3784. Elections biennial.
held on the first Tuesday in April at such place or places as the board of city
commissioners shall designate. The polls of such election shall be opened at
eight o'clock a. m. and close at five o'clock p. m. Ten days' previous notice of
the time and place of such election and of the officers to be elected shall be
given by the city auditor by publication in the official city paper and by
Q2G
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posting written or printed notices in three public places in the city but the
In all other
failure to give such notice shall not invalidate such election.
respects such elections shall be conducted as prescribed by general election
laws, and for all general and special elections held under the provisions of
this act in the city, for city officers and for other purposes, the board of city
commissioners shall, at least ten days before any election is held, appoint in
each precinct established in the city, one inspector and two judges of election.
[1911, ch. 77, § 14 1907, ch. 45, § 14.]
§ 3785. Commissioners. How elected. The president of the board of city
commissioners and four city commissioners shall be elected by the legal and
qualified voters in the city, in the following manner: The president of the
board of city commissioners and the four city commissioners shall be elected at
large and not by wards. Each voter shall be allowed to cast but one vote for
the candidate for the office of president of the board of city commissioners.
Each voter shall be allowed as many votes for the candidates of the office of
city commissioners as there are commissioners to be elected, such votes to be
distributed among the candidates as the voter shall see fit, but no voter shall
be allowed to cast more votes than candidates to be elected.
[1911, ch. 77,
§ 15; 1907, ch. 45, § 15.]
;

;

Cumulative voting in election of citv commissioners is not authorized. State ex rel.
v. Thompson, 21 N. D. 426, 131 N. \V. 231.
ii duty of city auditor to furnish ballots for election of city commissioners.
State
ex rel. Shaw v. Thompson, 21 N. D. 426, 131 N. W. 231.

Shaw
It

9

§ 3786. Terms of office. Each of said four commissioners and the president
of the board shall hold office for four years from and after the date of his
qualification and until his successor shall have beeu duly elected and qualified,
except in the first board the two commissioners who received the highest number of votes shall hold four years, the two receiving the next highest for two
years; provided, that the president or any other member of the commission
may resign their office by filing with the city auditor their resignation in writing, which the city auditor shall lay before the city commission at its next
regular meeting, or at a special meeting called for the consideration of such
resignation, and when such resignation is accepted by the city commission it
shall become effective.
[1913, ch. 78; 1911, ch. 77, § 16; 1907, ch. 45, § 16.]
§ 3787. Eligibility of oflBcers. No person shall be eligible to hold an elective
office created by the provisions of this chapter who is not at the time of his
election a citizen of the United States and of this state and resident elector
of the city. [1911, ch. 77, § 17; 1907, ch. 45, § 17.]
§ 3788. Terms begin when. The term of office of the president and members
of the board of city commissioners shall commence on the third Tuesday of
April succeeding their election and qualification except in the case of their
first election when their term of office shall commence within ten days succeeding such election. The term of all other officers shall commence on the
first day of May succeeding their appointment unless otherwise provided by
ordinance, and they shall hold for such term as has been provided for each
respectively and until their respective successors are qualified.
[1911, ch. 77,
§ 18: 1907, ch. 45, § 18.]
§ 3789. Succession, The first president and the other members of the first
board of commissioners appointed and elected under this act, 6hall be held and
deemed, in law and in fact, the successors of the mayor and aldermen of
said cily, and upon the qualification of said president and other members of said board of commissioners, all the powers, rights and duties of
the mayor and board of aldermen of §aid city shall cease; and whenever the
said city has heretofore, under the decree of judgment of any court, or under
any law, ordinance or resolution, been entitled to representation through the
mayor of said city and one or more of the aldermen thereof, on the board of
directors of any incorporated company in which the city may own stock or be
interested, it shall hereafter be represented on any such board of directors by
'.1-7
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the president of said board of commissioners, and by two other members of
said board, to be selected by said board.
[1911, ch. 77, § 19 ; 1907, ch. 45,
§

19.]

§ 3700. Style of oommission. Salary. Said commissioners shall collectively
constitute and be known as the " board of commissioners of the city of
" They shall take an oath to faithfully perform the duties of.
their respective offices. The salary of the city commissioner shall be determined
by the number of inhabitants found to be therein by the state or federal
census last taken. In cities having a population of over five hundred and not
exceeding two thousand, each commissioner shall receive a monthly salary
of not to exceed ten dollars in cities having a population of over two thousand and not exceeding four thousand, each commissioner shall receive a
monthly salary of not to exceed twenty dollars ; in cities having a population
of over four thousand and not exceeding six thousand, each commissioner shall
receive a monthly salary of not to exceed forty dollars in cities having a population of over six thousand and not exceeding eight thousand, each commissioner shall receive a monthly salary of not to exceed fifty dollars ; in cities having a population of over eight thousand and not exceeding twelve thousand,
each commissioner shall receive a monthly salary of not to exceed seventy-five
dollars; in cities having a population of over twelve thousand, each commissioner shall receive a monthly salary of not to exceed one hundred dollars.
[1913, ch. 80, § 1 1911, ch. 77, § 20 1907, ch. 45, § 20.]
§ 3791. Official bonds. Appointment of subordinate officers. Each commissioner, before entering upon the duties of his office, shall give bond payable to
the governor of the state, for the use and benefit of said city, in the sum of three
thousand dollars, for the faithful discharge of his duty, with two or more good
and sufficient sureties to be approved by the judge of the county, and shall in
addition to taking the oath prescribed by the constitution of the state, also
take an oath that he is not under any direct or indirect obligation to appoint or
elect any person to the office of policeman or fireman, or any other office, position or employment, under said government. The said commissioners shall by
a majority vote of all the commissioners elected under this chapter have the
power to appoint all officers and subordinates in all of the departments of
said city, and to suspend and to discharge the same at will under the limitations hereinafter provided. Each commissioner elected under the provisions
of this chapter shall qualify as provided by this section within ten days after
the delivery to him of the certificate of his election. [1911, ch. 77, § 21; 1907,
;

;

;

;

"h. 45, § 21.]

§ 3792. Powers of commission. The president of said board shall have the
vote as a member thereof, on all questions which may arise, but no
right of veto. Said board of commissioners shall have the power to summon
and compel the attendance of witnesses, and the production of books and papers
before them, whenever it may be necessary for the more effective discharge of their duties; and shall have the power to punish for contempt of
said board with the same fines and penalties as the county judge may punish
for contempt of the county court. All process necessary to enforce the powers
conferred by this section shall be signed by the president of the board, and
attested by the city auditor thereof, and shall be served by any member of
the police force of said city. [1911, ch. 77, § 22; 1907, ch. 45, § 22.]
§ 3793. Control over departments. Said board of commissioners so constituted shall have control and supervision over all the departments of such
city and to that end shall have the power to make all such rules as they may
see fit and proper, concerning the organization, management and operation of
such departments ; and shall have power, under such rules and regulations as
they shall make, to appoint, and for cause which to said board shall seem
sufficient, and after an opportunity to be heard, to discharge all employes,
including the chiefs of the departments respectively. Said commissioners shall
rijrht to
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have sole authority to pass and adopt all such rules and regulations concerning
all of the departments of such city and the other agencies created by them
for the administration of its affairs. [1911, ch. 77, § 23; 1907, ch. 45, § 23.]
§ 3794. Departments of administration. In addition to the powers afore
said, the said commissioners shall have the right, and it shall be their duty, by
a majority vote of all the said commissioners elected, to designate from among
their members one commissioner, who shall be known as " police and fire
commissioner/' and who shall have under his special charge the enforcement of all police regulations of such city and general supervision over the
fire department of such city, and one commissioner to be known as the " commissioner of streets and of improvements," who shall have under his special
charge the supervision of streets and alleys of such city, and be charged with
the duty of lighting such streets and keeping the said streets and alleys in
clean and sanitary condition, and with the enforcement of all rules and regulations necessary to that end, for the preservation of the health of the inhabitants
of such city, and who shall also have under his special charge the supervision
of all public improvements, and shall see that all contracts therefor are faithfully oomplied with, and that the conditions of any grant of any franchise or
privilege are faithfully complied with and performed, and one commissioner
to be known as the " water works and sewerage commissioner," who shall
have under his special charge the water works and sewerage department of
such city, and shall see to the enforcement of all regulations with respect to
said departments, and with respect to all the revenues pertaining thereto, and
one commissioner who shall be known as the " commissioner of finance and
revenue," who shall have under his special charge the enforcement of all laws
for the assessment and collection of taxes of every kind and the collection of
all revenues belonging to such city, from whatever source the same may be
derived and who shall also examine into and keep informed as to the finances
of such city. Provided that by a majority vote of the commissioners the duties
assigned in this section mav be otherwise distributed.
[1911, ch. 77, § 24;
1907, ch. 45, § 24.]
The
§ 3795. Executive officers. Financial statement, published, when.
president of said board of commissioners shall be the executive officer of said
<dty and shall see that all the laws thereof are enforced. The commissioner
named at the head of each department shall audit all accounts against it, but
before payment, they shall be acted upon and approved by at least three members of said board of commissioners. Said board shall require a statement to
be published in September, December. March and June of each year, in the
official newspaper of said city, showing a full, clear and complete statement of
all the taxes and other revenues collected and expended, indicating the respective sources from which the moneys are derived, and also the disposition made
thereof. All legislative sessions of said board, whether regular or called, shall
be open to the public. [1911, ch. 77, § 25 1907, ch. 45, § 25.]
§ 3796. Special police. Authority to appoint. Whenever the president of
the board of city commissioners shall deem it necessary, in order to enforce
the laws of the city, or to avert danger, or protect life or property, in case of
a riot or any outbreak, or calamity or public disturbance, or when h*e has
reason to fear any serious violation of law or order, or any outbreak, or any
other danger to said city or the inhabitants thereof, he shall summon into
service, as a special police force, all, or as many of the citizens as in his judgment and discretion may be necessary and proper; and summons may be by
proclamation or order, addressed to the citizens generally or those of any ward
of the city or subdivision thereof, or such summons may be by personal notification. Such special police, while in service, shall be subject to the orders
of the president of the board of city commissioners, shall perform such duties
as he may require, and shall have the same power while on duty as the regular
police force of said city, and any person so summoned, and failing to obey or
;

;
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appearing and failing to perform any duty that may be required by this
chapter, shall be fined in any sum not exceeding one hundred dollars. [1911.
ch. 77, § 26; 1907, ch. 45, § 26.]

§ 3797. Disability of president of commission. Procedure. At the first
meeting of the commissioners after each biennial election they shall elect one
of their number as vice-president, and such vice-president shall in case of
the absence or inability of the president to act, perform all the duties of the
office of president, and in case of the absence or inability to act of both president and vice-president the commissioners shall elect one of their number who
shall be known as acting president, who shall during such absence or disability
have all the powers and perform all the duties of the president. [1911, ch. 77,
§ 27 1907, ch. 45, § 27.]
§ 3798. Regular meetings. Said board of commissioners shall meet at least
once every week in regular meeting, at such time as shall be fixed by said
board, at the city hall or other designated place in such city, to consider and
take under advisement and act upon such business as may come before them.
A majority of such board as appointed and elected shall constitute a quorum
for the transaction of all business, but no action of said commissioners shall be
effective unless upon a vote of a majority of such quorum and no final action
shall be taken in any matter concerning the special department of any absent
commissioner unless such business has been made a special order of the day.
or such action is taken at a regular meeting of the board. Special meeting
may be called by the president of such board, or by any two members thereof,
at any time, to consider such matters as shall be mentioned in the call of such
meeting, and written notice thereof shall be given to each member of said
board. [1911, ch. 77, § 28; 1907, ch. 45, § 28.]
§ 3799. Ordinances. The board of city commissioners of such city shall Invested with the power and charged with the duty of making all laws or ordinances not inconsistent with the constitution and laws of this state, touching
every object, matter and subject within the local government instituted by
this chapter.
Every ordinance imposing any penalty, fine, imprisonment or
forfeiture for a violation of its provisions shall, after the passage thereof, be
published in one issue of the official paper and proof of such publication by the
printer or publisher of such newspaper, made before any officer authorized to
administer oaths, and filed with the clerk of the board of commissioners or any
other competent proof of such publication shall in all courts be conclusive
evidence of the legal publication and promulgation of such ordinances. Ordinances passed by the board of commissioners and requiring publication, shall
take effect and be in force from and after publication thereof, unless it be otherwise expressly provided for in such ordinance. Ordinances passed by the
board of commissioners and not requiring publication, shall take effect and be
in force from and after their passage unless it shall therein otherwise expresslv
be provided. [1911, ch. 77, § 29 1907, ch. 45, § 29.]
§ 3800. Enacting clause. The style of all ordinances shall be "Be it ordained by the board of city commissioners of the city of
but said caption may be omitted when such ordinances are published in book
form or are revised and digested. [1911, ch. 77, § 30; 1907, ch. 45, § 30.]
§ 3801. Officers. Appointment of. The board of city commissioners in all
cities, at their first meeting after their qualification or as soon thereafter as
possible, shall appoint the following officers, to wit:
treasurer, auditor,
attorney, one or more assessors, a physician, street commissioner, chief of the
fire department, a board of public works, one or more policemen, and such
other officers or boards as the board of city commissioners may deem necessary
provided, that the board of city commissioners, by a majority vote, may dispense with the offices which in its judgment are unnecessary. [1911, ch. 77.
§ 31; 1907. ch. 45, § 31.]
§ 3802. Salaries, now fixed. The board of city commissioners shall by reso
lution provide such salary or compensation for the officers and emploves of
;

;

;

'
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proper. All salaries heretofore fixed or established by
law shall be and remain the salaries of such officers uutil the board of city
commissioners shall otherwise determine. [1911, ch. 77, § 32; 1907, ch. 45,
the city as

it shall

deem

§ 32.]

§ 3803. Vacancies. When any officer shall remove from the city or any such
or neglect for ten days after official notification of his
appointment to qualify and enter upon the discharge of the duties of his office
the office shall be deemed vacant. Whenever a vacancy shall occur in any
office to be filled by appointment the same proceedings shall be had to fill such
vacancy as are provided for in case of an appointment in the first instance.
officer shall refuse

[1911, ch. 77, § 33; 1907, ch. 45, § 33.]
§ 3804. Vacancies. Elections to fill. Special elections to fill vacancies or
any other purpose shall be held and conducted by the inspectors and
judges of election of the several precincts in the same manner and the returns
thereof shall be made in the same form and manner as of the general municipal
elections, and within such time as is prescribed by law.
[1911, ch. 77, § 34;
1907, ch. 45, § 34.]
§ 3805. Tenure of office. Every person elected or appointed to fill a vacancy
shall hold his office and discharge the duties thereof for the unexpired term.
[1911. ch. 77, § 35; 1907, ch. 45, § 35.]
§ 3806. Oath of office. Every person elected or appointed to any office shall,
before he enters upon the discharge of the duties thereof, take and subscribe
the oath of office provided for by the constitution and file the same with
the city auditor within ten days after notice of his election or appointment;
and in case of his failure to do either the office shall be deemed vacant. [1911,
ch. 77, § 36; 1907, ch. 45, § 36.]
§ 3807. Bonds. What officers give. The treasurer, auditor, city or village
justice of the peace, and such other officers as the board of city commissioners
may direct shall, before entering upon the discharge of the duties of their
respective offices, execute and deliver to the city a bond in such sum as the
board of city commissioners may determine, with two or more sureties, conditioned for the faithful discharge of the duties of their respective offices, and
with such other conditions as the board of city commissioners may prescribe.
The board of city commissioners may at any time require new and additional
bonds of any officer; provided, that in no case shall the treasurer's bond be
fixed at a less sum than the amount of the estimated tax and special assessments
for the current year.
All bonds must be approved by the president of the board of city commissioners, and when so approved shall be filed in the office of the city auditor
within ten days after the officer executing the same shall have been notified of
his appointment, and when so approved and filed shall be recovered by the
city auditor in a book kept for that purpose; such auditor shall annex
to each such record a certificate that the same is a true copy of the original,
and such record shall be prima facie evidence of the contents of such bond and
in the absence of the original may be used as evidence in all courts.
[1911, ch.
77, § 37:1907, ch. 45, §37.1
§ 3808. Amendment. Removal from office. Every person appointed to any

for

may be removed therefrom by a majority of votes of all the members of
the board of city commissioners, but no such officer shall be removed except
for cause nor unless charges are preferred against him and an opportunity
given him to be heard in his defense. The board of city commissioners may
compel the attendance of witnesses and the production of papers when necessary for the purpose of such hearing, and shall proceed within ten days after
the charges are filed with the city auditor to hear and determine the case upon
its merits. The president of the board of city commissioners may suspend any
officer against whom charges have been preferred until the disposition of the
same, and appoint any officer to fill the vacancy temporarily until the charges
have been disposed of. Any officer appointed by the president of the board of
office
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city commissioners without confirmation

under the provisions of this chapter
be removed by him when he deems it for the best interests of the city.
[1913, ch. 80, § 2 ; 1911, ch. 77, § 38 1907, ch. 45, § 38.]
§ 3809. City auditor. Powers and duties. The city auditor shall have the
care and custody of the corporate seal and all papers and records of the city.
It shall be his duty to attend all meetings of the board of city commissioners
and keep a full record of their proceedings ; to record all ordinances and bonds
in a book kept for that purpose to keep a record of all licenses granted, which
record shall at all reasonable times be open to inspection by the public; to
carefully preserve all receipts filed with him and draw and sign all orders
upon the treasury, except as otherwise herein provided, in pursuance of an
order or resolution of the board of city commissioners, and keep a full and
correct account thereof in books provided for that purpose. He shall have

may

;

;

such power and authority and perform such duties as auditors of cities and
villages may be required to perform under the general laws. He shall keep
an accurate account with the treasurer and charge him with all tax lists presented to him for collection and all sums of money paid into the treasury.
shall be ex-officio secretary of the board of public works and shall perform
such duties as may be required of him by the board of city commissioners.
Within thirty days after the close of each fiscal year he shall make and cause
1o be published in the city official paper a financial statement showing the
receipts and disbursements on account of each fund during the last preceding
year. Copies of any and all books, papers, documents or instruments duly
filed and kept in his office and transcripts from the records of the proceedings
of the board of city commissioners certified by him under the corporate seal
of the city, shall be evidence in all courts and places in like manner and with
the same force and effect as if the originals were produced. He shall also
have power to administer oaths and affirmations authorized to be taken by and
under these statutes. Every such auditor may with the consent and approval
of the board of city commissioners in writing appoint a deputy and shall file
such appointment in his office such deputy shall aid in the performance of the
duties under his direction and in case of his absence or disability or of a
vacancy in his office shall perform all such duties during such absence, disability or the continuance of such vacancy; and every such auditor and his
sureties shall be liable upon his official bond for the acts of such deputy.
pOll, ch. 77, § 39; 1907, eh. 45, § 39.]

He

;

It

ex

is

rel.

duty of city auditor to furnish ballots for election of city commissioners.
v. Thompson. 21 N. D. 426. 131 N, W. 231.

State

Shaw

Assistant. The city attorney shall conduct all the
law business of the city and of the departments thereof and all law business
in which the city shall be interested he shall, when requested, furnish written
opinions .upon the subjects submitted to him by the board of city commissioners
of any other department. He shall keep a docket of all the cases to which
the city may be party in any court of record, in which shall be briefly entered
ail steps taken in such cause, which docket shall at all reasonable hours be
open to public inspection. It shall also be his duty to draft all ordinances,
l)onds, contracts, leases, conveyances and such other instruments as may be
required by the officers of the city to examine and inspect tax and assessment
rolls and all other proceedings in reference to the levying and collection of
taxes and to perform such other duties as may be prescribed by the board of
ordinances. He may, with the consent and approval of the board of commissioners, appoint an assistant who shall have power to do all the acts required
by law of the city attorney provided, that he shall be responsible to the city
for the acts of such assistant, and that the city shall not be liable for nor have
any authority to pay compensation to such assistant, provided that special
counsel may be employed by the citv commissioners when necessary. [1911. ch.

§ 3810. City attorney.

;

;

;

77,

§

40:1907, ch. 45,

§ 40.]
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§ 3811. Treasurer. Powers and duties. The city treasurer shall receive all
moneys belonging to the city, keep au accurate account of the same in suitable
books prepared for that purpose, and pay over the money in his hands according to the law. He shall keep a detailed account of the money received
and disbursed by him in such manner as the board of city commissioners
shall direct; his books shall at all reasonable times be open to inspection by
any voter of the city; he shall make a report to the board of city commissioners each month and as much oftener as required, which report shall embrace a statement of the receipts and disbursements in his office, and ten days
preceding every biennial election he shall make and file in the city clerk *s
office a full and minute report of all moneys received and disbursed by him.
of all tax certificates, vouchers and other effects of pecuniary value in his
possession and of all other transactions relating to his office from the date of
the like report of his predecessor to the date of the report required to be
made out by him. He shall keep an accurate account of each of the separate
funds in his custody. Except as herein otherwise provided he shall have such
power and authority and perform such duties as treasurers in villages, cities
and towns are required to perform under these statutes. He shall receive
no fees or per diem except the salary fixed by the board of city commissioners
prior to his election, but all fees collected by him shall be paid into the city
treasury at the end of each month. [1911, ch. 77, § 41; 1907, ch. 45, § 41.]
§ 3812. Additional duties of auditor. The auditor shall, on or before the
first day of September of each year, file with the president of the board a
detailed statement of the expenses of the city and the wards thereof during the
last fiscal year, and such statement shall also contain an estimate of the
expenses of the fiscal year and the income for that year from sourcesother
than taxation. He shall countersign all contracts made with the city if the
necessary funds shall have been provided to pay the liability that may be
incurred thereunder and no such contract shall be valid until so countersigned.
He shall make a list of all certificates for the payment of which special taxes
are to be levied in each year in time for the same to be inserted in the tax roll
in the form of a schedule of special taxes, and certify the correctness of th"
same, and such certified schedule shall be prima facie evidence of the legality
and regularity of the taxes levied in pursuance thereof but no irregularity in
the making of such lists shall invalidate any such special tax. He shall report monthly, in writing, to the board of city commissioners the condition of
the several funds of the city and of the condition of all outstanding contracts
and claims which may be payable out of such fund. He shall examine and
countersign all city orders before the same shall be valid, but shall not countersign any order before the money is in the treasury to pay the same. He
shall examine all claims presented against the city, whether founded on
contract or otherwise and determine as to each whether it is properly itemized
and sworn to if on contract, whether the items charged are correct, whether
such claim was incurred by proper authority and generally determine its correctness. For the above purposes he may swear witnesses to take testimony.
If he does not find any objection to any claim he shall mark his approval
thereon, if he disapproves or approves in part or disapproves in part, he shall
report to the board of city commissioners his reasons therefor and in all cases
shall report the evidence taken by him.
No claim shall be considered by
the board of city commissioners until it shall have been thus examined and
reported on by the auditor. He shall examine each month the treasurer's
accounts as reported and kept by him and report as to the correctness of the
same, and also any violation by the treasurer of his duties in the manner of
keeping his accounts or disbursing moneys. The auditor shall procure a
claim book at the expense of the city in which all claims against it shall be
entered as fast as the same are filed said books shall be provided with an
index and be in such form as to provide for the entry of the name of the
claimant, number of the claim, date of filing, amount claimed, date of the
;

;

;
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report of the auditor, whether approved, and for how much, date of allowance
or disallowance by the board of city commissioners, amount allowed, date of
the order issued to pay the same, number of such order and date of the cancellation of the same. The auditor shall perform the duties of a member of
the board of public works and such other duties as are required of him under
the provisions of this chapter or by the board of city commissioners. In case
the office of auditor is dispensed with, the duties pertaining thereunto shall
be discharged by such officer or officers or board as the board of city commissioners shall designate by resolution or ordinance.
[1911, ch. 77, § 42; 1907,
ch. 45. § 42.]
§ 3813. Official newspapers. The board of city commissioners, at its first
meeting or as soon thereafter as may be, shall designate one newspaper
printed in the city in which shall be published all the ordinances, notices and
all other proceedings by law to be published and said board of city commissioners may establish by ordinance such rates for printing and publishing
as to them may seem just and proper, provided, that the price of such printing
shall not exceed the legal rate for like work as the same now is or may be
established by law. [1911, ch. 77. § 43; 1907, ch. 45, § 43.]
§ 3814. Certificate of official publication. When any ordinance, notice, resolution or other proceeding shall have been published, a copy of such publication together with the affidavit of the printer or his foreman stating the
length of time the same has been published, shall be filed with the city clerk
and such affidavit shall be conclusive evidence of the publication thereof and
the bill for such publication shall not be audited until such affidavit is so filed.
[1911, ch. 77, § 44; 1907, ch. 45, § 44.]

§ 3815. Duties of officers generally. All other officers elected or appointed
under and by virtue of the authority of this chapter shall perform such
duties as are required to be performed by like officers under these statutes
and also such as are prescribed by the board of city commissioners. [1911,
ch. 77, § 45

;

1907, ch. 45, § 45.]

§ 3816. Bules of commissioners. Quorum, confirmations. The board of city
commissioners shall determine the rules of its own proceedings. A majority
of the members thereof shall constitute a quorum, but a smaller number may
adjourn; their sessions shall be open to the public; the ayes and nays may
be required by any member; and on the adoption of any ordinance or resolution assessing or levying taxes or for the appropriation or disbursement of
money or creating any liability or charge against the city or any fund thereof,
the vote shall be taken by ayes and nays, and every such vote shall be entered
at length upon the journal.
The board of city commissioners shall be the
judges of the election and qualifications of its own members, and may punish
them or any persons present by fine for disorderly behavior may compel the
attendance of its members upon its meetings and may employ the police of
the city for that purpose may fine or expel any member for neglect of duty as
such member, or for unnecessary absence from sessions of the board of city
commissioners. [1911. ch. 77, § 46: 1907, ch. 45, § 46.]
§ 3817. Control of the finances. Authority of commissioners. The board of
eity commissioners shall have the management and control of the finances and
of all the property of the city, except as herein otherwise provided, and shall
likewise, in addition to all other powers herein and elsewhere in these stattites
vested in them, have full power and authority to enact, ordain, establish,
publish, enforce, alter, modify, amend and repeal all such rules, by-laws and
regulations for the government and the good order of the city, for the
benefit of its trade and commerce, and health of the inhabitants thereof, for the
prevention of crime and for carrying into effect the powers vested in said
board as they shall deem expedient such board shall have the power to declare
and impose penalties and enforce the same against any person or persons
who may violate any of the provisions of Ruch ordinances, by-laws or regula;

;

;
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tions; and such ordinances, rules, by-laws, and regulations shall have the force
of law, provided that they be not repugnant to the constitution of the United
States or of this state or of the laws thereof, and for the aforesaid purposes
such board of city commissioners shall have authority by ordinance, resolution, by-law or regulation.
[1911, ch. 77, § 47; 1907, ch. 45, § 47.]
§ 3818. General powers of commissioners. The board of city commissioners
shall have power:
1. To control the finances and property of the corporation, to appropriate
money for corporate purposes only, and provide for the payment of debts
and expenses of the corporation.
2. To levy and collect taxes for general and special purposes on real and

personal property.
3. To fix the amount, terms and manner of issuing and revoking licenses.
4. To borrow money on the credits of the corporation for corporation purposes, and to issue bonds therefor in such amounts and form and on such
conditions as it shall prescribe, but no city shall become indebted in any
manner or for any purpose to an amount, including existing indebtedness,
exceeding five per cent of the taxable property therein, as determined by the
last preceding assessment; provided that any incorporated city may, by a
two-thirds vote at any special or general election increase such indebtedness
to an amount equal to three per cent of such assessed valuation, beyond said
rive per cent limit and may issue bonds therefor; provided, further, that any
city, when authorized by a majority vote at a general or special election,
may become indebted in any amount not exceeding four per cent of such
assessed value without regard to the existing indebtedness of such city, for
the purpose of constructing or purchasing water works for the purpose of
furnishing a supply of water to the inhabitants of such city, or for the purpose of constructing sewers, but for no other purpose whatever, and such city
may issue bonds therefor, provided, further, that no bonds issued under the
provisions of this section shall be sold for less than their par value, and the
ity issuing such bonds shall, at or before the time of issuing the same or incurring the indebtedness for which the same are to be issued, provide for
the collection of a direct annual tax sufficient to pay the interest on such debt
>r such bond when it. falls due. and to pay and discharge the principal thereof
when the same becomes due, and such provision for the collection of such
annual tax shall be irrepealable until such debt is paid provided, further, that
none of the hereinbefore mentioned bonds shall be issued either for special or
general purposes, except as by law otherwise provided, unless at an election
after twenty days' notice in a newspaper published in the city, stating the
purpose for which said bonds are to be issued and the amount thereof, the
legal voters of the city shall, by a majority vote, determine in favor of issuing
such bonds; provided, further, that no bonds issued under the provisions of
this chapter shall be issued for a longer period than twenty years.
>

•

;

See note to section 3599, paragraph 5.
out, open, alter, establish,

To lay

widen, grade, pave, park or otherwise
improve streets, alleys, avenues, sidewalks, wharves, parks and public grounds
and vacate the same, and to regulate the planting of trees thereon; to prevent
and remove obstructions and encroachments upon the same; to provide for
the lighting of the same, and to provide for the furnishing of lights to the
5.

inhabitants of the city.
Se««

6.

7.

note to section 3599, paragraphs 7-11.

To provide for the cleaning and health of the city.
To regulate the laying of gas or water mains and pipes, and the

ing, laying or repairing of sewers, tunnels

build-

and drains, and erecting gas or

electrip light plants; provided, however, that any company heretofore organized under the general laws of this state or any association of persons organized
or which may hereafter be organized for the purpose of manufacturing illuminating ?as or electricity, to supply cities or the inhabitants thereof with
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the same, shall have the right, by the consent of the board of city commissioners, subject to existing rights, to erect gas or electric light works and
lay down pipes or string wires on poles in streets or alleys of any city in this
state, subject to such regulations as such city may by ordinance prescribe.
See note to section 3599, paragraph 13.
8. To regulate the use of sidewalks and all structures thereunder, and to
require the owner or occupant of any premises to keep the sidewalk* in front
of or along the same free from snow or other obstruction.

See note to section 3599, paragraph

14.

To regulate and prevent

the throwing or depositing of ashes, offal, dirt,
garbage or any other offensive matter, in, and to prevent injury to any street,
avenue, alley or public ground.
9.

See note to section 3599, paragraph 15.
To provide for und. regulate crosswalks, curbs
See note to section 3599, paragraph 16.
'

10.

and

gutters.

To

regulate and prevent the use of streets, sidewalks and public grounds
for signs, signposts, awnings, telegraph or telephone poles, horse troughs,
racks, posting hand bills and advertisements.
11.

See note to section 3599, paragraph 17.
12. To regulate and prohibit the exhibition or carrying of banners, placards,
advertisements or hand bills in the streets or public grounds or upon the sidewalks.
See note to section 3399, paragraph 18.
13. To regulate and prevent the flying of flags, banners or signs across tb<>
streets or from houses.
14. To regulate traffic and sales upon the streets, sidewalks and publicplaces.
See note to section 3599, paragraph 20.
15. To regulate the speed of horses and other animals, vehicles, cars and
locomotives within the limits of the corporatiou.
See note to section 3599, paragraph 21.
16. To regulate the numbering of houses and lots.
17. To name and change the name of any street, avenue, alley or other
public place.
18. To permit, regulate or prohibit the locating, constructing or laying of &
track of any horse or other street railway in any street, alley or public place
but such permission shall not be for a longer time than fifty years.

See note to section 3599, paragraph 24.

19.

To provide

for

and change the

location,

grade and- crossing of

any

railroad.
20. To require railroad companies to fence their respective railroads or
any portion of the same and construct cattle guards, crossings of streets and
public roads and keep the same in repair within the limits of the corporation.
See note to section 3599, paragraph 26.

.

21. To require railroad companies to keep flagmen at railroad crossings of
streets and provide protection against injury to persons and property; to
compel railroads to raise or lower their tracks to conform to any grade which

may at any time be established by such city, and where such tracks run lengthwise of such street, alley or highway, to keep their tracks on a ^evel with
the street surface and so that such tracks may be crossed at any place on
such street, alley or highway; to compel and require railroad companies to
make and keep open and to keep in repair ditches, drains, sewers and culverts
along and under their tracks so that filthy and stagnant pools of water cannot
stand on their grounds or right-of-way and so that the natural or artificial
drainage of adjacent property shall not be impeded.
See note to section 3599, paragraph 27.

22. To construct and keep in repair, bridges, viaducts and tunneld
regulate the use thereof.

and to

See note to section 3S99. pnrn«rrapli 2?.
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and prohibit hawkers, peddlers, pawn
brokers, keepers of ordinaries, theatricals and other exhibitions, shows and
amusements, ticket scalpers and employment agencies, and to revoke such
23.

To

license, tax, regulate, suppress

license at pleasure ; provided, however, that the provisions of this section with
reference to hawkers and peddlers shall not apply to persons selling or offering for sale the products raised or grown on lands within this state.
See note to section 3599, paragraph 30.
24. To license, tax and regulate hackmen, draymen,' omnibus drivers, carters,
cabmen, porters, expressmen, watermen and all others pursuing like occupations,

and to prescribe

their compensation.

See note to section 3599, paragraph 31.

25.

To

license, tax, regulate

and restrain runners for

stages, cars, public

houses or other things or persons.
See note to section 3599, paragraph 32.
26. To license, regulate, tax or prohibit and suppress billiard, bagatelle,
pigeonhole, pin alleys, ball alleys, or any other tables or implements kept
or used for a similar purpose in any place of public resort.
See note to section 3599, paragraph 33.

To license, tax and regulate plumbers and the business of plumbing and
to provide the manner in which the plumbing shall be done, and for the inspection thereof, and the manner in which the connections thereof with the
sewers and the water mains of the city may be made.
27.

See note to lection 3599, paragraph 34.

To establish markets and market houses, and to provide for the regulaand the use thereof.

28.

tion

See note to section 3599, paragraph 35.

To provide for the place and manner of sale of meats, poultry, fish,
butter, cheese, lard, vegetables, flour, meat and other provisions and to regulate the selling thereof.
See note to section 3599, paragraph 86.
30. To regulate the sale of bread in the city and prescribe the weight and
quality of the bread in the loaf.
S«>e note to section 3599, paragraph 37.
31. To provide for and regulate the inspection of meats, poultry, fish, butter,
cheese, lard, vegetables, flour, meat and other provisions, and to license and
regulate the sale of milk, provide for the inspection of same, and all dairies
and premises wherever situated, from which any milk is offered for sale in
such city, and to prohibit the sale of impure and diseased milk.
See note to section 3599, paragraph 38.
32. To regulate the inspection, weighing and measuring of lumber, firewood, coal, hay and any articles of merchandise.
33. To provide for the inspection and sealing of Weights and measures.
34. To enforce the keeping and use of proper weights and measures by
29.

vfuders.
See note to section 3599, paragraph 41.

To regulate the construction, repairs and use of vaults, cisterns, areas,
hydrants, pumps, sewers and gutters.
35.

See note to section 3599, paragraph 42.
36.

To

regulate places of amusement.

See note to section 3599, paragraph 43.
37. To prevent intoxication, fighting, quarreling,

dog fights, cock fights and
all disorderly conduct.
See note to section 3599, paragraph 44.
38. To regulate partition fences and party walls.
See note to section 3599, paragraph 45.
39. To prescribe the thickness, strength and manner of constructing stone,
brick and other buildings and for the construction of fire escapes therein,
and to provide for the inspection of all buildings within the city limits.
See note to section 3.r>99, paragraph 46.
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40. To prescribe the limits within which wooden buildings shall not be
placed or erected or repaired without permission, aud to direct that all and
any buildings within said limits which shall be known as the fire limits, when
the same shall have been damaged by fire, decay or otherwise, to the extent
of fifty per cent of the value, shall be torn down or removed, and to prescribe
the manner of ascertaining such damages, and to provide for the removal of
any structure or building erected contraiy to such prescription, and to declare
each day 's continuance of such structure or building a separate offense, and to
prescribe penalties therefor; and define fire proof material and by ordinance
provide for issuing building permits and appointment of building inspectors.
Sec note to section 3590, paragraph 47.
41. To prevent the dangerous construction and condition of chimneys, fire
places, hearths, stoves, stovepipes, ovens, boilers and apparatus used in and
about any building or manufactory, and to cause the same to be removed or
placed in a safe condition when considered dangerous.
Sec note to section 3599, paragraph 45.
42. To regulate and prevent the carrying on of manufactories dangerous

in causing and promoting fires.
43. To prevent the deposit of ashes in unsafe places and to cause all such
buildings and inclosures as may be in a dangerous state to be put in a sal-

condition.
44. To erect engine houses and to provide fire engines, hose carls, hookand ladders and other implements for the prevention and extinguishment of
fires, and to provide for the use and management of the same by voluntary
fire companies or otherwise.

See note to section 3599, paragraph 49.

To regulate and prevent the storage of gun powder, tar, pitch, resin,
coal oil. benzine, turpentine, hemp, cotton, nitroglycerine, petroleum or any
of the products thereof, and other combustible or explosive material and the
use of lights in stables, shops, and other places, and the building of bonfires
also to regulate and restrain the ilse of fireworks, firecrackers, torpedoes,
roman candles, sky rockets and other pyrotechnic display.
See note to section 3599, paragraph 50.
46. To provide for the inspection of steam boilers.
47. To establish and erect a city jail, house of correction and work house
for the confinement and reformation of disorderly persons convicted of violating any city ordinance, and make rules and regulations for the government
of the same, and appoint necessary jailers and keepers.
45.

Sec note to section 3599. paragraph 52.
48. To use the county jail for the confinement or punishment of offenders,
subject to such conditions as are imposed by law and with the consent of the
board of county commissioners; and to regulate the police of the city and
pass and enforce all necessary police ordinances.
49. To prevent and suppress riots, routs, affrays, noises, disturbances and
disorderly assemblies in any public or private place.

50.
51.
52.

See note to section 3599, paragraph 54.
To prohibit and punish cruelty to animals.
See -note to section 3599, paragraph 55.

To

restrain

and punish vagrants, mendicants and

See note to section 3599, paragraph 56.
To declare what shall be nuisance

prostitutes.

and abate the same, and impose fines

upon persons who may

create, continue or suffer nuisances to exist.
See note to section 3599, paragraph 57.

To erect and establish hospitals and medical dispensaries and control
and regulate the same, and provide and enforce quarantine regulations against
all contagious and infectious diseases.
53.

See note to section 3509, paragraph 5S.
54. To do all acts and make all regulations which may be necessary
expedient for the promotion of health or for the suppression of disease.
See note to section

^."99.

paragraph

or

59.
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To establish and regulate cemeteries within or without the corporaand acquire lands therefor by purchase or otherwise and cause cemeteries
and prohibit their establishment within one mile of the cor-

to be removed,
poration.

See note to section 3599, paragraph 60.

To regulate, restrain and prevent the running at large of horses, mules,
goats and geese; and provide for the establishment and
maintenance of public pounds for the impounding of any stock running at
large or tethered in any street in the city in violation of its ordinances, and
establish procedure for the impounding and discharging of stock so impounded
and make the expenses thereof and fines imposed for the violation of ordinances
passed under this subdivision, a lien upon such stock, and provide for the
sale thereof to satisfy such liens.
56.

cattle, swine, sheep,

57.

See note to section 3599, paragraph 61.
To license, regulate or prohibit the

running at large of dogs and inand annoyances therefrom, and to authorize their summary destruction
any such prohibition or regulation.

juries

when

at large, contrary to

See note to section 3599, paragraph 62.

58. To direct and locate and regulate the management and construction of
packing houses, renderies, bone factories, slaughter houses, soap factories,
livery stables and blacksmith shops within, or within one mile of the city

limits of the corporation.
See note to section 3599, paragraph 63.

59. To prohibit any offensive or unwholesome business or establishment
within, or within one mile of the limits of the corporation.
Sec note to section 3599, paragraph 64.
60. To compel the owner of any grocery, cellar, stable, pig-sty, privy,
sewer or other unwholesome or nauseous house or place, to cleanse, abate or
remove the same, and to regulate the location thereof.
Sec note to Bectiou 3599, paragraph 65.

61. To provide for the taking of the city census, but no city census
be taken oftener than once in three years.
62.

To provide

for the erection

and care of

all

shall

public buildings necessarv

for the use of the city.
See note to section 3599, paragraph 67.

63. To extend by condemnation or otherwise any street, alley or highway
over or across or to construct any sewer under or through any railroad,
tracks, right-of-way, or land of any railroad company within the corporate
limits.
64.

The

have the power to allow the use of or
railroad tracks in any street of the city to any railroad

city commissioners shall

right to lay

down any

company.
See note to section 3599, paragraph 69.

To tax, license and regulate
money changers and brokers.
65.

auctioneers, lumber yards, public scales

See note to section 3599, paragraph 70.
66. To prevent and regulate the rolling of hoops, playing of ball, flying of
kites, or any other amusements or practice having a tendency to annoy persons
passing in the streets or on the sidewalks, or to frighten teams or horses.
See note to section 3539, paragraph 71.
67. To regulate or prohibit the keeping of any lumber yard and the placing
or piling or selling of any lumber, timber, wood or other combustible material
within fire limits of the city.
See note to section 3599, paragraph 72.
68. To provide by ordinance that all the paper, printing, stationery, blanks,
fuel and other supplies needed for the use of the city shall be furnished by
contract let to the lowest responsible bidder.
69. To tax. license and regulate second hand and junk stores and to forbid

their purchasing or receiving from minors without the written consent of their
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parents or guardians, any article whatever, and to prescribe punishment for
the violation thereof.
See note to section 3599, paragraph 74.
70. To purchase, erect, lease, rent, manage, and maintain any system or
part of system of water works, hydrants and supply of water, telegraphing, fire
signals or fire apparatus that may be of use in the prevention and extinguishment of fires, and to pass all ordinances, penal or otherwise, that shall be
necessary for the full protection, maintenance, management and control of
the property so leased, purchased or erected and to fix and regulate the rates,
use and sale of water.

71.
72.

See note to section 3599, paragraph 75.
To redistrict the city into wards

and prescribe the boundaries thereof.
To adopt such other ordinances, not repugnant to the constitution and

laws of the

state, as the general welfare of the city
See note to section 3599, paragraph 77.

To pass

may demand.

ordinances, rules and regulations proper or necessary to
carry into effect the powers granted to cities, with such fines, penalties or
forfeitures as the city commissioners may deem proper; provided that no
fine or penalty shall exceed one hundred dollars and no imprisonment shall
exceed three months for one offense.
73.

all

See note to section 3599, paragraph 78.
74. To submit to a vote of the electors propositions for the issuing of bonds
within the debt limit provided by law, for the erection of a municipal audi
torium, public play grounds, a public gymnasium, public baths or other places
or means of public amusement or entertainment, and in case a majority of
the electors voting on any such proposition vote for the same at any regular
election, or any special election called for that purpose, it shall be the duty of
the board of city commissioners forthwith to issue said bonds and proceed to
carry out said proposition so submitted.

This paragraph 74 is evidently superseded by the provisions in section 4016.
75. To regulate the location of junk shops, coal yards, garages, machine
shops, power laundries, hospitals and undertaking establishments, also to fix
and establish building lines within said cities fixing the distance from the
property line at which buildings may be erected.
[1911, ch. 77, § 48; 1907.
ch. 45, § 48.]
32 L.R.A. 118; 24 L.R.A.
to regulate traffic in junk and second-hand articles.
1168.
5 L.R.A.
license for each kind of second-hand goods dealt in.
(N.S.) 620.
Power to establish building line. 42 L.R.A.(N.S.) 1123.

Power

Power to require separate

When by this chapter the
§ 3819. Exercise of power through ordinances.
power is conferred upon the board of commissioners to do and perform any
act or thing, and the manner of exercising the same is not specifically pointed
out, the board of commissioners may provide by ordinance the details necessary
for the full exercise of such power.
[1911, ch. 77, § 49 1907, ch. 45, § 49.]
The commissioner of
§ 3820. Powers of commissioner of public health.
public health shall have all the power and authority heretofore given or which
hereafter may be given to boards of health by any general law and it shall
be his duty to provide such additional rules and regulations as shall be proper
and necessary for the preservation of the health of the people of the city, to
prevent the spread of contagious diseases and to cause the removal of all
objects detrimental to the health of such people and to enforce such rules and
regulations as are hereinafter provided. [1911, ch. 77, § 50; 1907, ch. 45, § 50.]
All rnles and regulations prepared by such
§ 3821. Health regulations.
commissioner shall be by him reported to the board of city commissioners,
and if the board of city commissioners shall approve the same by a vote of
the majority of its members, such rules and regulations shall have the force
and effect of ordinances, and the violation thereof may he prosecuted and
punished as in the case of ordinances. [1911, ch. 77, § 51 1907, ch. 45. § 51.]
;

;
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§ 3822. Sanitary recommendations. The commissioner of public health shall
also, from time to time, recommend to the board of city commissioners such
sanitary measures to be executed at the public expense as shall seem to him
to be necessary for the preservation of the public health.
[1911, ch. 77, § 52
1907, ch. 45, § 52.]
3823.
Salary
of
commissioner
of
public
Assistants.
health.
§
It shall be
the duty of the board of city commissioners to fix the salary of said commissioner, which shall be paid out of the city treasury.
The commissioner may
appoint, subject to confirmation by the president of the board of city commissioners, such assistants as may be necessary, and all such appointees shall
receive such salary or compensation as the board of city commissioners may fix.
[1911, ch. 77, § 53 1907, ch. 45, § 53.]
The commissioner of public health
§ 3824. Authority to inspect premises.
or any person acting under him shall have authority to enter into and examine
at any time all buildings, lots and places of any description within the city
for the purpose of ascertaining the condition thereof, so far as the public
health may be affected thereby, and any person refusing to allow entrance
into or upon his premises at reasonable hours for such purpose, shall, on
conviction thereof, be fined not less than ten dollars nor more than one hundred
dollars; and in all cases in which the commissioner shall deem it necessary
for the protection of the health of the city to abate or remove any nuisance,
source of filth, or cause of sickness which shall be found on private property,
he shall cause a notice to be served on the owner or occupant thereof, requiring him to remove the same at his own expense within a reasonable time,
not less than twenty-four hours; and if said owner or occupant shall refuse or
neglect to comply with such notice, or if such nuisance, source of filth or
cause of sickness exist on the property of nonresident owners or upon property the owners of which cannot be found, the commissioner shall cause the
removal of such nuisance, source of filth or cause of sickness under his direction at the expense of the city, and the costs thereof shall be charged against
the lots, pieces or parcels of land upon which said work has been done, and
shall be assessed against said property in the manner provided for the assessment and certificate of sidewalk assessments.
[1911, ch. 77, § 54; 1907,
;

ch. 45,

§ 54.]

Duties of physicians.
It shall be the duty
§ 3825. Contagious diseases.
of every physician practicing in any city which has adopted this charter to
report in writing to the commissioner of public health every patient he shall
have who is sick with smallpox, scarlet fever, diphtheria, typhoid fever,
asiatic cholera or any other dangerous contagious disease within twenty-four
hours after he shall ascertain or suspect the nature of such disease. The
report shall be in such form as may be prescribed by the state board of health
and shall state the name, sex, age and place of residence of the person whose
sickness is reported, the nature of the disease and such additional facts as
said board may prescribe. Any practicing physician who shall neglect or
refuse to perform the duties required of him by this section or who shall
make a false return of the facts required shall be punished by a fine of not
less than twenty-five dollars nor more than one hundred dollars for each
offense or by imprisonment in the county jail for a period of not exceeding
[1911, ch. 77, § 55; 1907,
sixty days, or by both fine and imprisonment.
ch. 45, § 55.]
commissioner of public
health.
of
The
state
board
3826.
Reports
to
§
health shall also discharge such duties not herein enumerated, as may from
time to time be imposed upon him by the board of city commissioners by
ordinance or resolution, and shall make such reports to the state board of
health and generally perform such duties as are or may be required of health
officers

by these

statutes.

[1911, ch. 77, § 56

;

1907, ch. 45, § 56.]

«

941

Digitized by

Google

POLITICAL CODE.

Comm vssion

Syslc in

It shall be the
§ 3827. Duties of peace officers, as to health regulations.
duty of the members of the police force of the city and all magistrates and
other civil officers and all citizens to aid to the utmost of their power the
commissioner of public health in the discharge of his duties, and on his
requisition it shall be the duty of the chief of police to serve or detail one or
more of the policemen to serve the notices issued by said commissioner and to
perform such, other duties as he may require.
[1911, ch. 77, § 57; 1907,
ch.45, §57.]
Control of.
All funds in the city treasury, except
§ 5828. City funds.
school funds, funds created and Bet apart for the payment of interest and
principal of the debt of the city, and funds collected on special assessments,
.shall be under the control of the board of city commissioners and be drawn
out on the order of the president of the board of city commissioners, duly
countersigned by the auditor, when authorized by a vote of the board of city
commissioners.
All orders drawn upon the treasurer shall specify the purposes for which they are drawn, and be payable out of the funds in the treasury
on which tbey are drawn and shall be payable to the persons in whose favor
they are drawn and may be transferred by indorsement.
[1911, ch. 77, § 58;
1907, ch. 45, § 58.]
§ 3829. Treasurer's liability. The city treasurer shall not pay out the funds
in his hands which shall be appropriated by law for any special purpose except
tor the purpose for which such funds are appropriated, any direction of the
board of citv commissioners to the contrary notwithstanding.
[1911, ch. 77,
§ 59; 1907, ch. 45, § 59.]
The treasurer shall, on the first day of
§ 3830. Treasurer's statement.
each month, deliver to the city auditor a statement showing the condition of
the treasury at the close of the preceding month and a statement of all disbursements since the last report.
[1911, ch. 77, § 60; 1907, ch. 45, § GO.]
The board of city commissioners may desig§ 3831. Depositary of funds.
nate by resolution the bank or banks where the money belonging to the city
shall be deposited, and the security, to be approved by the president of the
board of city commissioners and auditor to be given by such bank or banks,
and when the money is so deposited the treasurer and his bondsmen shall not
l>e liable for the loss thereof by reason of the failure of such bank or banks,
and the interest arising therefrom shall be paid into the treasury; provided,
[1911.
such money shall not be deposited in any bank without this state.

.

ch. 77, § 61; 1907, ch. 45, § 61.]

§ 3832. Interest on deposits. The board of city commissioners may contract
with a bank receiving the city deposits for the payment of interest thereon.
[1911. ch. 77, § 62; 1907, ch. 45, § 62.]

Meaning of phrases. Whenever, in the laws not repealed by this
words " town council, city council, or village board " appear, it shall
mean board of city commissioners; the word " mayor " or " president " shall
mean president of the board of city commissioners. Whenever the words
" city commissioners " are used in this chapter they shall be construed to
mean and include village commissioners. [1911, ch. 77, § 63 1907, ch. 45, § 63.]
All the provisions of law now in force or
§ 3834. Succession of powers.
which may hereafter be passed by the legislative assembly in relation to
§ 3833.

act, the

;

the powers, duties or privileges of the president of boards of trustees of towns
or villages, or mayors of cities, are hereby granted to the president of trie
board of city commissioners, and except where inapplicable all the provisions of law now in force or hereafter passed by the legislative assembly
in relation to the powers, duties or privileges of town or village trustees, or
other municipal boards thereof, or the powers, duties or privileges of city
councils are hereby granted to the board of city commissioners provided for
in this chapter provided, cities incorporated under this chapter shall for all
purposes according to their respective population retain the classification
[1911. ch. 77, § 64: 1907, ch. 45, § 64.]
otherwise provided by law.
;
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46.

UNDER COMMISSION FORM OF GOVERNMENT.

This chapter clearly supersedes Laws 1911, ch. 67, and is substantially identical in
terms with the latter. An emergency section recites that " a doubt exists of there being
any law governing said recall commission form of government." It is quite probable
that the doubt arose from the fact that Laws 1911, ch. 67, fig 1 and 5 refer to "chapter
45 of the Laws of 1907," whereas the latter chapter was undoubtedly repealed by Laws
1911, ch. 77.

§ 3836. Becall. The holder of any elective office in cities which may adopt
or have adopted the commission plan of government under any of the laws of
this state applicable thereto may be removed at any time by the electors
qualified to vote for a successor of such incumbent.
The procedure to effect
the removal of an incumbent of an elective office shall be as follows : A petition signed by electors entitled to vote for a successor to the incumbent sought
to be removed, equal in number to at least thirty per centum of the entire
vote for all candidates for the office of president of the city commission cast
at the last preceding general municipal election, demanding an election of a
successor of the persou sought to be removed, shall be filed with the city
auditor, which petition shall contain a general statement of the grounds for
which the removal is sought. The signatures to the petition need not all be
appended to one paper, but each siguer shall add to his signature his place
of residence, giving .the street and number.
One of the signers of each such
paper shall make oath before an officer, competent to administer oaths, that
the statements therein made are true as he believes, and that each signature
to the paper appended is the genuine signature of the person whose name
it purports to be.
Within ten days from the date of filing such petition the
city auditor shall examine, and from the voter's register ascertain whether
or not said petition is signed by the requisite number of qualified electors,
and if necessary, the board of city commissioners shall allow extra help for
that purpose, and he shall attach to said petition his certificate showing the
result of said examination.
If, by the auditor's certificate, the petition is
shown to be insufficient it may be amended within ten days from the date of
said certificate.
The auditor shall, within ten days after such amendment,
make like examination of the amended petition, and if his certificate shall
show the same to be insufficient, it shall be returned to the person filing the
same; without prejudice, however, to the filing of a new petition of the same
If the petition shall be deemed to be sufficient, the auditor shall
effect.
If the
submit the same to the board of city commissioners without delay.
petition shall be found to be sufficient, the board of city commissioners shall
order and fix a date for holding the said election, not less than thirty days
uor more than forty days from the date of the auditor's certificate to the
board of city commissioners, that a sufficient petition is filed. The board of
city commissioners shall make, or cause to be made, publication of notice and
all arrangements for holding such election, and the same shall be conducted,
returned and the result thereof declared in all respects as are other city
The successor of any officer so removed shall hold office during
elections.
Any person sought to be removed
the unexpired term of his predecessor.
may be a candidate to succeed himself, and unless he requests otherwise in
writing, the clerk shall place his name on the official ballot without nomination.
In any such removal election, the candidate receiving the highest
number of votes shall be declared elected. At such election if some other
person than the incumbent receives the highest number of votes, the incumbent
shall thereupon be deemed removed from the office upon qualification of his
In case the party who receives the highest number of votes should
successor.
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fail to qualify within ten days after receiving notification of election, the
If the incumbent receives the highest number
be deemed vacant.
of votes, he shall continue in office.
This said method of removal shall be
cumulative and additional to the methods heretofore provided by law. [1913.
ch. 29, § 1 1911, ch. 67, § 1.]
§ 3836. Initiative. Any proposed ordinance may be submitted to the board
of city commissioners by petition signed by electors of the city equal in number
to the percentage hereinafter required.
The signatures, verification, authentication, inspection, certification, amendment and submission of such petition
shall be the same as provided for petition under section 3835.
If the petition
accompanying the proposed ordinance be signed by electors equal in number
to fifteen per centum of the votes cast for all candidates f°r president of the
city commission at the last preceding general municipal election and contains
a request that the said ordinance be submitted to a vote of the people if not
passed by the board of city commissioners, such board of city commissioners
shall either
(a) Pass said ordinance, without alteration, within twenty days after attachment of the auditor's certificate to the accompanying petition, or,
(b) Forthwith, after the auditor shall attach to the petition accompanying
such ordinance his certificate of sufficiency, the board of city commissioners
shall call a special election, unless a general municipal election is fixed within
ninety days thereafter, and at such special or general municipal election, if
one is so fixed, such ordinance shall be submitted without alteration to tli<
vote of the electors of said city.
But if the petition is signed by not less
than twenty-five per centum of the electors, as above defined, then the board
of city commissioners shall, within twenty days, pass said ordinance without
change^ or submit the same at the next general city election occurring no!
more than thirty days after the auditor's certificate of sufficiency is attached
to said petition.
The ballots used when voting upon said ordinance shali
contain these words: "For the ordinance " (stating the nature of the pro
posed ordinance), and "Against the ordinance " (stating the nature of tinproposed ordinance). If a majority of the qualified electors voting on the
proposed ordinance shall vote in favor thereof, such ordinance shall there
upon become a valid and binding ordinance of the city, and any ordinance
proposed by petition and which shall be adopted by vote of the people, cannot
be repealed or amended except by a vote of the people as long as the city is
under the commission form of government.
Any number of proposed ordinances may be voted upon at the same election,
in accordance with the provisions of this section, but there shall not be raor^
than one special election in any period of six months for such purposes.
The board of city commissioners may submit a proposition for the repeal
of any such ordinance, or for amendments thereto, to be voted upon at any
succeeding general city election; and should such proposition so submitted
receive a majority of the votes cast thereon at such election, such ordinance
shall be thereby repealed or amended accordingly.
Whenever any ordinance
or proposition is required by this chapter to be submitted to the voters of
the city at any election, the city auditor shall cause such ordinance or proposition to be published once in each of the daily newspapers published in said
city such publication to be not more than twenty or less than five days before
the submission of such proposition or ordinance to be voted on.
[1913, ch. 79.
§ 2; 1911. eh. 67, § 2.]
Initiative and referendum.
11 L.R.A.(N.S.) 1092; 33 L.R.A.(N.S-) 909.

office shall

;

;

No ordinance passed by the board of eity commis§ 3837. Referendum.
when otherwise required by the general laws of the state or
by the provisions of this chapter, except an ordinance for the immediate
preservation of the public peace, health or safety, which contains a statement
of its urgency and is passed by a four-fifths vote of the board of city comsioners, except
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missioners, shall

go into

effect before ten

§§ 3837-3830

days from the time of

its final

pas-

sage; and if during said ten days a petition signed by electors of the city
equal in number to at least ten per centum of the entire votes cast for all
candidates for president of the city commission at the last preceding general
municipal election at which a president of the city commission was elected,
protesting against the passage of such ordinance, be presented to the board
of city commissioners, the same shall thereupon be suspended from going into
operation, and it shall be the duty of the board of city commissioners to
reconsider such ordinance, and if the same is not entirely repealed, the board
of city commissioners shall submit the ordinance as is provided by subsection (b) of section 3836, to the vote of the electors of the city, either at
the general election or at a special municipal election to be called for that
purpose; and such ordinance shall not go into effect or become operative
unless a majority of the qualified electors voting on the same shall vote in
favor thereof.
Said petition shall be in all respects in accordance with the
provisions of said section 3836, except as to the percentage of signers, and be
examined and certified to by the auditor in all respects as therein provided.
[1913, ch. 79, § 3; 1911, ch. 67, § 3.]
Petitions provided for in this chapter shall be
§ 3838. Form of petition.
signed by none but legal voters of the city.
Each petition shall contain, in
addition to the names of the petitioners, the street and house number in
which the petitioner resides, his age and length of residence in the city.
It shall also be accompanied by the affidavit of one or more legal voters of
the city, stating that the signers thereof were, at the time of signing, legal
voters of said city, and the number of signers at the time the affidavit was
made. [1913, ch. 79, § 4 ; 1911, ch. 67, § 4.]
Any city which shall have operated for
§ 3839. Return to former system.
more than six years under the provisions of this chapter may abandon such
organization hereunder and accept the provisions of the general law of the
state then applicable to cities of its population, or if now organized under
special charter, may resume said special charter by proceeding as follows
Upon petition of not less than forty per centum of the electors of such city
a special election shall be called at which the following propositions only
shall be submitted: " Shall the city (name of city) abandon its organization
under the commission system and become a city under the general law governing cities of like population? " If a majority of the votes cast at such special
election be in favor of such proposition, the officers elected at the next
biennial election shall be those then prescribed by the general law of the
state for cities of like population and upon the qualification of such officers
such city shall become a city under such general law of the state but such
change shall not in any manner or degree affect the property, rights or liabilities of any nature of such city, but shall merely extend to such change in its
form of government.
The sufficiency of such petition shall be determined, the election ordered
and conducted, and the result declared generally as provided by section 3835
;

in so far as the provisions thereof are applicable.
ch. 67, § 5.]
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Article

1.

— Incorporation

of Villages.

Persons intending to make
§ 3840. Townsite to be surveyed and platted.
application for the incorporation of a village as hereinafter provided shall
cause an accurate survey and map to bo made of the territory intended to be
embraced within the limits of such village; such survey shall be made by a
practical surveyor, and show the courses and distances of the boundaries
Thereof, and the quantity of land contained therein, the accuracy of which
Mirvey and map shall be verified by the affidavit of such surveyor written
thereon or annexed thereto.
[R.
1905, § 2843; R. C. 1895, § 2344.]

C

Incorporated townn diF.tinirtiis.liod from towns or townships. Town of Dell Rapids v.
Irving, 7 S. D. 310, 64 N. \V. H». 29 L.K.A. SGI.
A town has no authority to assess abutting property for laying water mains. Leo v.
Town of Mellette, 15 S. I). .',S6. 90 N. \Y. 355.
may maintain quo warranto to test validitr of organization of village. 21 L.R.A.
(N.S.) 6S5.

Who

Such persons shall cause an accurate census
§ 3841. Census to be taken.
taken of the resident population of such territory as it may be, on some
lay not more than sixty days previous to the time of presenting such application to the board of county commissioners, as hereinafter provided; which
ensus shall exhibit the name of every head of a family residing within such
territory on such day and the number of persons then belonging to such
family; and it shall be verified by the affidavit of the person taking the same.
[R. C. 1905, § 2844; 1897. ch. 150: R. C. 1899, § 2345.1
Such survey,
§ 3842. Survey, map and census subject to examination.
map and census when completed and verified as aforesaid shall be left at
some convenient place within said territory for examination by those having
[R. C.
;in interest in such application, for a period of not less than thirty days.
to be

<

1905, § 2845; R. C. 181)9. § 2346.]
Such application shall be by petition
§ 3843. Petition for incorporation.
subscribed by the applicants, and also by not less than one-third of the whole
number of qualified voters residing within such territory; and such petition
shall set forth the boundaries thereof, the quantity of land embraced according
to the survey, and the resident population therein contained according to su"b
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and such petition shall have attached thereto or written thereupon
affidavits verifying the facts alleged therein, and it shall be presented at the
census,

time indicated in the notice of such application or as soon thereafter as the
board can receive and consider the same.
[R. C. 1905, § 2846; R. C. 1899,
§

2347.]

§ 3344. Gommissioners to make order of incorporation. The board of county
commissioners on hearing such application shall first require proof either
by affidavit or by oral examination of witnesses before them that the said
survey, map and census were subject to examination in the manner and for
the period required by section 3842; and if the board is satisfied that the
requirements of this chapter have been fully complied with, it shall then make
an order declaring that such territory shall with the assent of the qualified
voters thereof as hereinafter provided be an incorporated village by the name
specified in the application aforesaid, which name shall be different from
that of every other town in this state, and it shall also include in such order
a notice for a meeting of the qualified voters resident in said proposed village
at a convenient place therein to be by them named, on some day within one
month therefrom, to determine whether such territory shall be an incorporated
village.
[R. C. 1905, § 2847; R. C. 1895, § 2348.]
The board shall cause ten days'
§ 3845. Notice of meeting to be given.
notice to be given of such meeting by publication in a newspaper if one is
published in the county, and by posting not less than ten copies of such notice
in the most public places in said proposed incorporated village.
[R. C. 1905.
§

2848;R. C, 1895,

§ 2349.]

At the meeting of the qualified voters as herein
§ 3846. Opening of polls.
provided the polls shall be opened at nine o'clock in the forenoon of such day
and shall be kept open until four o'clock in the afternoon, when they shall be
closed.
[R. C. 1905, § 2849; R. C. 1899, § 2350.]
§ 3847. Election of inspectors. The voters at such meeting shall first proceed to the election of three inspectors who, after being duly chosen and
qualified and one of their number elected clerk, shall without delay proclaim
to the meeting that the polls are now opened and that they are ready to receive
the ballots of the voters.
[R. C. 1905, § 2850; R. C. 1899, § 2351.]
The qualified voters of said proposed incor§ 3848. Manner of voting.
porated village shall vote by ballot, having thereon the words, 44 for incorporation, yes," or the words
for incorporation, no; " and if a majority of the
44
votes given at such meeting shall have thereon the word
no," the voters of
such proposed village shall be deemed not to have assented to the incorporation
thereof as a village and no further proceedings shall be had in reference
44
thereto, but if a majority of such ballots shall have thereon the word
yes,'"
such territory shall from that time be deemed an incorporated village and
shall thereafter, for all purposes except the payment of any prior bonded
indebtedness, be separate and disconnected from any civil township of which
it theretofore formed a part and to have continuance thereafter by the name
and style specified in the order made by the board of county commissioners
as hereinbefore provided; and the inspectors of such election shall make a
statement showing the whole number of ballots cast at such election, the
number having the word 44 yes " thereon, and the number having the word
no " thereon, which statement shall be verified by the affidavit of such
inspectors and shall be returned to the board of county commissioners et its
next session which, if satisfied of the legality of such election, shall make an
order declaring that said village has been incorporated "by the name adopted,
which order shall be conclusive of such incorporation in all suits by or against
«iieh corporation: and the existence of such corporation by the name and
style aforesaid shall thereafter be judicially taken notice of in all courts in
[R. C. 1905,
this stato without speeiallv pleading or alleging the same.
1893. ch. 129 § 1 R. C. 1895, § 2352.]
§ 2851
4

'

4

;

:

;
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Such inspectors, when they shall
§ 3849. Division of village into districts.
have returned the statement as aforesaid, shall next proceed to divide said
village into not less than three nor more than seven districts, having due regard
to the equitable apportionment of the popidation among the same, and the
convenience and contiguity of such districts.
[R. C. 1905, § 2852 ; R. C. 1895,
§ 2353.]
3850.
Notice
of
election.
They
shall
also
give ten days' notice by pub§
lication in a newspaper if one is published in such village and by posting such
notices in five public places therein, of an election to be held in such village
for the purpose of electing officers thereof, naming the place therein and the
day upon which the same will.be held, but the day named shall be within
twenty days from the posting of such notices.
Notice of each subsequent
election shall be given in like manner by the clerk of said village.
[R. C
R. C. 1895, § 2354.]
2853
1905,
f
from circuit court to compel president to call election when none beld or.
Mandamus
*

;

State v. Young, 6 S. D. 406, 61 N. W. 165.
§ 3851. Annual election, when held. An election for officers of said village,
after the first election, shall be held annually on the third Tuesday of March
of each year, and at every such election the preceding board of trustees or
any of them shall act as inspectors thereof.
[R. C. 1905, § 2854; R. C. 1895,
§ 2355; 1903, ch. 93, § 1.]
Failure to call annual election; mandamus proper remedy. State ex rel. McGregor
Young, 6 S. D. 406, 61 X. \V. 165.
At all elections in said village
§ 3852. How long polls shall remain open.
the polls shall be open at nine o'clock in the forenoon and shall not be final ly
closed until four o'clock in the afternoon of said day.
[R. C. 1905, § 2855;
R. C. 1895, § 2356.]
Such inspectors shall preside
§ 3853. Inspectors to be judges of election.
at such first election and be the inspectors thereof, and in the receiving and
canvassing of votes shall be governed by the laws then existing, so far as they
are applicable, for the election of county officers.
[R. C. 1905, § 2856; R. C.
1899, § 2357.]
There shall be elected at the
§ 3854. What village officers to be elected.
first and at each subsequent election one trustee from each district in said
village, and also a clerk, assessor, treasurer, marshal and justice of the peace,
who shall respectively hold their offices until the third Tuesday in March next
following or until their successors are elected and qualified; provided, however, that nothing herein contained shall prevent the respective offices of clerk,
treasurer, assessor and marshal from being held by one and the same person.
[R. 0. 1905. § 2857 ; R. C. 1899, § 2358 1903, ch. 93, § 2.]
Duty of inspectors. The persons
§ 3855. Highest number of votes elects.
receiving the highest number of votes for the office of trustee shall be declared
elected as such trustees, and the persons receiving the highest number of
votes respectively for clerk, marshal, assessor, treasurer and justice of the
peace, as designated by the ballot for such office, shall be declared elected
and if two or more shall receive an equal and the highest number of votes,
and there is no choice, the inspectors of such election shall forthwith determine by lot which shall be deemed elected and it shall further be the duty
of such inspectors to make a certified statement over their own signatures,
of the persons elected to fill the several offices in said village, and file the
same with the county auditor of the county within ten days after the date
of such election; and no act or ordinance of any board of trustees chosen at
such election shall be valid until the provisions of this section are substan\R. C. 1905, § 2858 R. C. 1895, § 2359.]
tially complied with.
Failure of election officers to make certified statement of result of election will not render election void. State ex rel. Walkin v. Shanks, 86 S. D. 55, 185 N. W. 182.
It shall be the duty
§ 3856. County auditor to make record of statement.
of the connty auditor of the proper county to make a record of such certified
regular election day.

;

;

;

918

Digitized by

Google

POLITICAL CODE.

Villages.

§§ 3856-380

statement, for which services there shall be paid the same fee as is allowed
for similar services in other cases.
[R. C. 1905, § 2859; R. C. 1899, § 2360.]
vacancy occurriug in
§ 3857. Vacancy in board of trustees, how filled.
the board of trustees or in any corporation office shall be filled by appointment
at a special meeting of the trustees called for that purpose, but such appointment shall be made from the district if a trustee is appointed, and shall in no
case extend beyond the annual election provided for in this chapter.
[R. C.
1905. § 2860; R. C. 1899, § 2361.]
The board of trustees chosen as aforesaid shall
§ 3358. Oath of officers.
elect a president from its own body, and such president, trustees and all other
officers-elect shall within five days after such election take and subscribe
before some person authorized to administer the same the usual oath or affirmation for the faithful performance of the duties of their respective offices.
[R. C. 1905, § 2861 ; R. C. 1899, § 2362.]
The president and trustees
§ 3859. Board of trustees a body corporate.
of such village and their successors in office shall constitute a body politic and
," and may prosecute
corporate, by the name of the " village of
and defend suits to which they are a party. [R. C. 1905, § 2862 ; R. C. 1895.

A

.

2363.]
§ 3860. Notice of special meetings. Special meetings of the qualified voters
be called by the clerk by order of the trustees of said village, by giving
ten days' notice thereof in a newspaper if any is printed in such village,
otherwise by posting such notices in five public places therein, and such notice
shall state the object for which such meeting is called.
[R. C. 1905, § 2863
R. C. 1895, § 2364.]
§

may

Article 8.— Powers of the Board op Trustees.
§ 3861. General powers.

The boards of trustees

shall

have the following

powers
1.

To have a common seal and alter the same.
To purchase, hold or convey any estate, real or

2.
personal, for the use of
the corporation, so far as such purchase may be necessary, to carry out the
objects contemplated by this chapter, to provide for the erection and care of
all public buildings necessary for the use of the village, to purchase such real
.•state as they may determine shall be necessary for the purposes of streets,
alleys, parks and public grounds, and to sell and dispose of the same when the
necessity therefor no longer exists, and to control the finances and property
of the corporation.
3. To organize fire companies, hook and ladder companies, to regulate their
government and the times and manner of their exercise to provide all necessary apparatus for the extinguishment of fires; to make owners of buildings
provide ladders and fire buckets, which are hereby declared to be appurtenances to the real estate and exempt from execution, seizure or sale; and if
the owner shall refuse to procure suitable ladders or fire buckets after reasonable notice, the trustees may procure and deliver the same to him; and in
default of payment thereof may recover of said owner the value of said ladder
and fire buckets, by suit before the justice of the peace of the village, and
the costs accruing thereby; to regulate the storage of gunpowder and other
material; to direct the construction of a place for the safe deposit of ashes;
and may under any order by it entered upon the proper book of the board,
visit or appoint one or more fire wardens to visit, and examine, at all reasonable hours, dwelling houses, lots, yards, inclosures and buildings of every
description, discover if any of them are in a dangerous condition, and provide
proper remedies for such dangers; to regulate the manner of putting up
stoves and stovepipes: to prevent out-fires and the use of fireworks and the
ilischarge of firearms within the limits of said corporation, or such parts
thereof as it may think proper; to compel the inhabitants of Huch village to
;
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aid in extinguishment of fire and prevent its communication to other buildings, under such penalties as are in this chapter provided; to construct and
preserve reservoirs, wells, pumps and other waterworks, and to regulate thv
use thereof and, generally, to establish other measures of prudence for the
prevention or extinguishment of fires as it shall deem proper.
4. To construct and keep in repair culverts, drains, sewers, catch basins,
manholes and cesspools, and to regulate the use thereof, and to regulate the
construction and use of any culvert, drain, sewer, catch basin, manhole or
cesspool within the corporate limits and to declare what shall constitute a
nuisance, and to abate and remove the same, and impose lines upon persons
who may create, continue or sutler oiusances to exiist, and take 3ueh other
measures for the preservation of the public health as it shaLl deem necessary
to license, tax, regulate, suppress and prohibit hawkers, peddlers, salesmen,
pawnbrokers, keepers of ordinaries and other exhibitions, shows and amusements within the corporation.
5. To regulate, restrain and prohibit the running at large of horses, cattle.
wine, sheep, goats, geese and dogs, and to impose a tax or license on dogs,
not to exceed two dollars on each male dog and three dollars on each female
dog owned or kept within such village.
6. To license, regulate, tax or prohibit and suppress pool, billiards, bagatelle,
pigeonhole or any other tables or implements kept or used for a similar purpose in any place of- public resort, pin alleys and ball alleys; to restrain,
suppress and prohibit gambling and gambling houses, and other disorderly
conduct and places, lotteries and all fraudulent devices and practices for tin*
purpose of gambling or obtaining money or property, and to prohibit ihsale or exhibition of obscene or immoral publications, print, pictures or illus
trations, and authorize the seizure and destruction of gambling apparatus
to suppress bawdy and disorderly houses, houses of ill fame or assignation,
within the limits of the village, and within one mile of the outer boundaries
of the village.
7. To license, regulate or restrain auction establishments, traveling peddlers
and public exhibitions within the corporation.
8. To establish and regulate markets and build market houses.
9. To lay out, open, grade and otherwise improve the streets, alleys, sewers,
sidewalks and crossings, and to keep them in repair, and to vacate the same.
10. Xo appoint street commissioners and also fire wardens, not exceeding
three.
11. To regulate the building and use of sidewalks and all structures thereunder; to require the owner or occupant of any premises to keep sidewalks
in front of or along the same free from snow and other obstructions, and to
prohibit the riding or driving thereon, except to cross the same; to provide
for the building, use and regulation of crosswalks, curbs and gutters ; to regulate and prevent the use of streets, alleys, sidewalks and public grounds for
signs, signposts, awnings, telegraph and telephone poles, horse troughs, scales,
racks, posting handbills and advertisements; to regulate and prevent th^
throwing or depositing of ashes, offal, manure, dirt, garbage or anything
offensive in, and to prevent injury to any street, avenue, alley or public
ground to regulate and prohibit the exhibition or carrying of banners,
placards, advertisements or handbills in the streets or public grounds or upon
the sidewalk; to regulate and prevent the flying of flags, banners or signs
across the street or from houses; to regulate traffic and sales upon the streets,
sidewalks and public places; to regulate the speed of horses and other animals:,
vehicles, bicycles, motorcycles, automobiles, cars, locomotives and traction
enginos within the limits of the corporation.
12. To establish and erect a jail for the confinement of disorderly persons,
vagrants, tramps and idle persons, and persons convicted of violating any
village ordinance, and make rub s and regulations for the government of tin'
•

:
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same, and appoint necessary jailers and keepers; to prevent and suppress
riots, routs, affrays, noises, disturbances and disorderly assemblies in any
public or private place.
13. To insure the public property of such village.
14. To establish and regulate cemeteries within, or within one mile of the
corporation, and acquire lands therefor by purchase or otherwise, and cause
cemeteries to be removed and prohibit their establishment within one mile of
the corporation.
15. To plant trees upon public grounds and along the streets of such village, and to provide for their culture and preservation, and to enclose any
public square or other public grounds within said corporation.
16. To levy and collect annual taxes, not exceeding twenty mills on the
dollar, assessed valuation.
17. To direct the location and regulate the management and construction
of packing houses, smoke houses, renderies and slaughter houses; and prohibit
any offensive or unwholesome business or establishment within, or within one
mile of the limits of the corporation to compel the owner of any grocery,
cellar, stable, pigsty, sewer or other unwholesome or nauseous house or place
to cleanse, abate or remove the same, and regulate the location thereof.
18. To make and establish by-laws, ordinances and regulations not repugnant to the laws of this state as may be necessary to carry into effect the
provisions of this chapter, and to repeal, alter or amend the same as shall
seem to the board of trustees of such village to require; but every by-law.
ordinance or regulation, unless in case of emergency, shall bo published in a
newspaper in such village, if one is printed therein, or posted in five public
places, at least ten days before the same shall take effect.
19. To prescribe fines, penalties and forfeitures for violations of this chapter,
or of any by-laws or ordinances by it established, not exceeding ten dollars
and the costs of prosecution for any one offense, which may be recovered by
action in the name of the corporation, but such board may remit the whole
or any part of the fine, costs, penalty or forfeiture; provided, that the fine
assessed for the violation of any ordinance requiring a license shall not be
less than the amount required to be paid for such license, although it may
exceed the sum of ten dollars.
20. To authorize the construction and maintenance of street railways, water
mains, water pipes, gas mains, gas pipes, steam heating mains and steam
heating pipes, electric light systems, power systems and telephone systems,
along or through or under the streets and alleys and public grounds within
the corporate limits, and to grant franchises and rights to persons, associations or corporations, for such purposes, for a period not exceeding twenty
Provided, however, that all franchises
years, and to regulate the same.
granted pursuant to the provisions of this act shall not be deemed exclusive
powers of the board of trustees
irrevocable,
subject
to
the
refjulatory
but
or
herein.
[1913, ch. 291 1907, ch. 26S; K. C. 1905. § 2864; 1897, ch. 148; R. C.
;

;

1899,

2365:1905, eh. 186.1
For power of city council as to matters covered by this

$

section, sec § 3599 and annotations thereto.
4. Decision of municipal corporation as to what shall constitute nuisance should bo
sustained on appeal to court unless palpably unreasonable. Colton v. South Dakota Central Land Co., 25 S. D. 309, 28 L.R.A.(X.S.) 122. .12(5 X. W. 507.
18. Bylaw passed by trusters, but never published or posted, of no force, In absence
of emergency. O'Hara v. Town of P.irk River, 1 X. D. 279. 47 X. W. 3*0.
19. Citv or villntre ordinances are not " criminal laws." Litchville v. Hanson, 19 N. D.
672, 124 N. W. 1119, Ann. Cae. 1912D, 67G.

Extended powers. All powers now by law conferred upon the city
and 18 of chapter 30 of the Political Code of 1905 and
all acts amendatory thereto [sections 3689-3743 herein], are given to the

§

3862.

council

in articles 17

boards

of trustees of incorporated villages.
[1913, ch. 288.]
The title of the foregoing is "An net extending the powers of the board of trustee*
of incorporated villages, relative to sidewalks, sewers, paving, and water mains."
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Registration and certification of
vehicles.
That in addition to the powers already conferred npon them by
law, the boards of trustees of villages shall have and are hereby given the
power to regulate by ordinance, the traffic over and use of their streets, alleys
and public grounds by automobiles, motor cycles, motor trucks, motor cars
and traction engines, and to provide for the registration and identification
of such vehicles owned or operated within the corporate limits of such villages,
and at the expense of the owners or operators thereof. [1911, ch. 5.]
Requiring automobiles to be registered and numbered. 1 L.RJL (N.8. 215.
License for operation of automobile.
1 L.R.A.(N.B.) 215; 21 L.R.A.(N&) 41; 37
§ 3863.

streets.

)

L.R.A.(N.S.) 440.
Operating automobile without license. 23 L.R.A.(N.8.) 561; 25 L.R.A.(N.S.) 734;
35 L.RA.(NS.) 699; 41 L.R.A.(N.S.) 308.
Power to prescribe qualifications of chauffeurs. 37 L.R.A.(NJ8.) 303.
Provisions as to speed and safety appliances. 1 L.R.A. (N.S.) 219.
Regulating hours when and plrtces where automobiles may be operated. 1 L.R.AJX.S.)
219; 26 L.RJMN.S.) 502.
Power to require one who has caused injury to identify himself. 40 L.R.A.(NJS.) 622.
Regulation of automobiles used for hire. 1 L.R.A.(NJS.) 222.
Regulations affecting motor cycles. 42 L.R»A.(N.S.) 1069.
Motor cycle as a motor vehicle within statutes regulating the latter and other similar
vehicles.
21 L.R.A.(NJS.) 41.

The trustees shall
§ 3864. Jurisdiction of trustees over public grounds.
have jurisdiction over any commons or public grounds belonging to said village and shall have power to regulate with the consent of the majority of the
owners thereof, the banks, shores and wharves of that portion of any navigable
stream within the corporate limits, but no ferries heretofore, or which may
hereafter be established by law shall be prejudiced or in any manner affected
by the provisions of this section.
[R. C. 1905, § 2865 R. C. 1895, § 2366.]
;

«

Article

3.

— Auditing

§ 3865. Appropriation of moneys.

and Payment of Accounts.
All moneys, however derived, belonging

to such corporation shall only be appropriated for such objects and defraying
such expenses as accrue or necessarily arise in the exercise of powers granted
by this chapter. No appropriation shall be made without an order to that
effect entered upon a proper book to be kept for that purpose by such board.
[R. C. 1905, § 2866; R. C. 1899, § 2367.]

No account or claim against said vil§ 3866. Accounts must be audited.
lage shall be audited or allowed by the board of trustees unless it is made out
every
such account audited shall be numbered from
fully and itemized, and
one upwards in the order they were presented and a memorandum of the same
[R. C. 1905,
entered upon a book to be kept exclusively for that purpose.
§ 2867 R. C. 1895, § 2368.]
No account or claim shall be paid unless
§ 3867. Payment of accounts.
audited and allowed by the board as aforesaid, and no moneys shall be drawn
from the treasury except upon a warrant from the treasurer signed by the
[R. C. 1905,
president of said village and attested by the clerk thereof.
§ 2868;R. C. 1895, § 2369.]
;

Abticle 4.— Corporate Indebtedness.

Payment of judgments. No village incorpo§ 3868. Contracting loans.
rated under this chapter shall have the power to borrow money or incur any
indebtedness, liability or issue bonds to fund any existing indebtedness unless
five-eighths of the citizen owners of the taxable property of such village as
evidenced by the assessment roll of the preceding year, petition the board of
trustees to contract such debt, loan or bonds, and such petition shall have
attached thereto, affidavits establishing the genuineness of the signatures of
the same and for any debt created thereby the trustee shall add to the tax
duplicate' of each year successively, a levy sufficient to pay the annual interest
;
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ou such debt or loan with an addition of not less than five cents on the one
hundred dollars to create a sinking fund for the liquidation of the principal
thereof; provided, further, that whenever any final judgment has been heretofore or may be hereafter obtained against a village and if there shall not be
on hand sufficient funds applicable for the purpose of the payment of the
same, the trustees shall in addition to all other levies provided for by law,
and at the same time annually, levy a tax upon the taxable property of such
village, not exceeding in amount one dollar on each one hundred dollars of
the assessed valuation in any one year, which shall be used in the payment
thereof; provided, further, that if the judgment, plus one year's interest, be
not more than one per cent of the assessed valuation, then such levy shall
provide for the payment of the same in one year, but if the judgment with
one year's interest exceeds one per cent of the valuation, then the trustees
shall in one resolution levy a tax for a sufficient number of years to pay the
entire amount due; in the event that there is more than one judgment the
same shall be paid as herein provided in the order of the docketing of the same
with the clerk of the district court of the county in which such village is
located provided, further, that no execution shall issue on any such judgment
or judgments nor shall the public property of the village be subject to levy
or sold in satisfaction of any such judgments.
The county auditor shall' make out, charge and extend upon the tax list
against each description of real property and against all personal property,
and upon all taxable property of the village all such taxes for judgments he
is so notified have been levied by the village in which the property is situated
and taxable in the same manner in which the village, county and state tax
is extended and deliver it to the county treasurer at the same time.
Provided, further, that when the resolution of the village taxing officers
provides for a levy for more than one year, then to annually thereafter and
as long as such levy is in force, spread such levy in the manner above set forth
without any further notice from such village officers.
After the final entry of any judgment against a village the trustees may
issue certificates of indebtedness evidencing the debt, its amount and interest,
and payable as funds are collected by the annual levies aforesaid; said certificates may be issued in the total sura of such judgment or may be issued in
separate certificates of one hundred dollars each or any multiple or fraction
thereof, as the trustees may determine, and shall be presented to the village
treasurer on January first and July first of each year until fully paid, for
indorsement of funds available on said date, for the satisfaction of the same:
such certificates may be at any time, upon there being sufficient funds to fully
pay the same, called in by the treasurer for payment, and unless the sam^
shall be surrendered for payment within five days thereafter the interest
thereon shall cease; such certificates shall bear the same rate of interest as the
judgment or judgments which they represent, and such interest shall be payable semi-annually.
Such certificates may be thereafter presented to the
clerk of the district court of the county in which such judgment is docketed
for certification as to the date of docketing and amount of said judgment,
and may thereafter be presented to the auditor of the county in which such
village is located who shall certify as to the date and amount of the tax levy
provided for its payment. Such certificates so indorsed shall be assignable
;

and

negotiable.
treasurer shall keep separate the funds so raised

The

and to pay out of

it

the semi annual interest on such judgments and the balance on the principal
as fast as the same is accumulated. [1911, ch. 312; 1907, ch. 265; R. C. 1905.
S 2869; R. C. 1895, § 2370.]
Petition by resident owners of five-eighths of taxable property gives jurisdiction to
m.xlo improvements. Hubbell v. Town of Custer City, 15 S. D. 55, 87 N. W. 520.
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Article 5.— Qualification of Officers.
officers to give bonds.
The clerk, assessor, treasurer, marjustice of the peace shall within ten days after their election or
appointment each give a bond payable to the village with freehold sureties,
to such an amount as the board of trustees shall direct; but the bonds of the
treasurer and marshal shall respectively be for double the amount of the
estimated tax duplicate for the current year.
[R. C. 1905, § 2870 E. C. 1899,

§ 3869. Certain

shal

and

;

§

2371.J
§ 3780. Books, etc., to

be delivered to successor.

All books, vouchers,
moneys or other property belonging to the corporation and in the charge or
possession of an officer of the same shall be delivered to his successor when
qualilied.
[B. C. 1905, § 2871; E. C. 1899, § 2372.]

Article

6.

— Levy

and Collection of Taxes.

In the title of the act of 1911 constituting this article It is recited that the act is to
provide for the levy and collection of taxes in villages and to repeal f ( 2S72, 2873, 2874,
2875. 2876, 2877, 2878, 2870, 2880, 2881, 2882, and 2883 of the Revised Codes of 1905.

§ 3871. Assessor, duties, compensation. The village assessor shall perform
duties necessary for the assessing of property within the village limits
for the purpose of levying village, county, school and state taxes. Upon the
completion of the assessment-roll he shall return it to the village clerk on
or before the second Monday of June, and said village clerk shall deliver the
same to the village board of equalization at the regular meeting thereof.
The compensation of said village assessor shall be three dollars per day,
tuid no more, for the time actually employed in making and completing said
assessment.
11911, ch. 294, § 1.]
§ 3872. Board of equalisation, meeting. The board of equalisation shall
be composed of the board of trustees of said village, and the village clerk,
who shall act as clerk to the same, and shall meet on the second Monday
in Juno in each year.
The president of the board of trustees shall be chairman of the village board of equalization. [1911, ch. 294, § 2.J
§ 3873. Duties, complaints and grievances. The village board of equalization shall meet at the usual place of meeting of the village board, and
they shall immediately proceed to examine, ascertain and see that all taxable property in their viDage has been properly placed upon the list and
duly valued by the assessor; and in ease any property, real or personal, shall
have been omitted by inadvertence or otherwise, it shall be the duty of the
said board to place the same upon the list, with the true value thereof, and
proceed to correct the assessment so that each tract or lot of real property,
and each article, parcel or class of personal property shall be entered on
the assessment list at the true value thereof; but the assessment of the property of any person shall not be raised until each person shall have been duly
notified of the intent of the board to do so, and on the application of any
person considering himself aggrieved, they shall review the assessment and
correct the same, as shall appear to them just; any two of said officers are
authorized to act at such meeting, and they may adjourn from day to day
until they shall finish the hearing of all cases presented on that day; provided, that they shall complete the equalization within ten days.
All complaints or grievances of individual residents of the village in reference to the assessments of real or personal property shall be heard and
lecided by the village board; provided, further, that the complaints of nonresidents in reference to the assessment of any property, real or personal,
and of others, in reference to any assessment made after the meeting of the
village board of equalization, shall be heard and determined by the county
board.
The clerk of the village board of equalization shall keep an accurate record
of the proceedings of said board, a copy of which shall be furnished the
all

•
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filed as

§§ 3S73-:18S0

a part of the assessment returns.

[1911,

eh. 294, § 3.]

trustees shall on the first
§ 3874. Tax levy, made when.
Monday in July of each year, or within ten days thereafter, make a tax levy
lor the current fiscal year, and the clerk of said village shall immediately
thereafter notify the county auditor in writing of amount of tax so levied.

The board of

[11)]]. ch. 294, § 4.
§ 3875. Duty of county auditor. It shall be the duty of the county auditor
in making out the tax list for said year to place the amount of said village
taxes, in accordance with said levy, in separate columns in the lists of both
personal property and lands, opposite the respective names and parcels of
land on said lists. [1911, ch. 294, § 5.]

§ 3876. Duty of county treasurer. The county treasurer of such county
shall thereupon collect such taxes, together with the interest and penalty
thereon, if any, in the same manner as the general taxes for that year, and
shall pay over to the village treasurer of such village all sums so collected,
at the end of each month, upon the demand of the village treasurer, and upon
an order from the county auditor. [1911, ch. 294, § 6.]
§ 3877. Special taxes assessed to be a lien. All taxes assessed by the board
of trustees of villages incorporated under the provisions of this chapter for
the grading, paving or otherwise improving the streets of the village, or for
+hc building or repairing sidewalks, shall be a lien on the lots or pieces of
ground subject to the same from the time the amount thereof shall have been
ascertained, and in case any error or irregularity should occur in the levying
or collecting any such taxes, proceeding may be taken anew so as to obviate
any such error or irregularity. [1911, ch. 294, § 7; R. C. 1905, § 2SS0; R. C.
1895, § 2381.]
§ 3878. What costs

may be included in special tax. The costs and expenses
paving, macadamizing, eulverting, curbing or ditching
streets, sidewalks, alleys, avenues or lanes at their
intersections, may be included in the special tax levied for the improvement
of any street, sidewalk, alley, avenue or lane as may be deemed best by the
hoard of trustees of such village. [1911, ch. 294, § 8; R. C. 1905, § 2882;
of grading,

filling,

or otherwise improving

It.

C. 1895, § 23S3.]

Not authorized to make special assessment for laying water maina.
Mnllctte, 15 S. D. 5S6, 90 N. W. 855.

Lee

v.

Town

of

§ 3879. Special taxes, how collectible. Such special tax shall be due and
may be collected as the improvements are completed. It shall be the duty
of the village clerk to deliver to the county auditor a duplicate of all assessments so levied on or before the first day of September of each year, and
- lie county
auditor shall extend the assessments so made in the proper column
against the property assessed, and each shall be collected and the payment
rhereof enforced, and such assessments shall be paid over by the county

treasurer when collected to the village treasurer in like manner as other
taxes. [1911, ch. 294, § 9; R. C. 1905, § 2881; R. C. 1899, § 2382.J

Article

7.

— Special

Village Taxes.

§ 3880. Taxes for water and light plants. The board of trustees of any
village in this state having before the passage of this act [article] installed
a water and light plant in such village is authorized to levy a special tax
sufficient to pay the cost therefor not exceeding in any case the sum of one
per cent per annum upon the assessed valuation of all the taxable property
within such village; said taxes shall be collected and paid over to the village
treasurer the same as other taxes, and shall be used for no other purpose.
;

1913, ch. 289.]
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—

Validating Special Assessments.
Article
"An act validating special
The title of the act constituting this article is as follows
assessments and taxes made or levied in cities and villages since 1903 and establishing
8.

:

certain rules of evidence relating thereto."

§ 3881. Special assessments, validated. Every special assessment or part
thereof made or levied by the officers of any cities for any purpose authorized by law, heretofore and since the year 1903, and all taxes levied therefor
by any board or officer authorized by law to make the same, is hereby legalized and made valid in all respects and purposes, without regard to any
defects, errors or omissions in the proceedings therefor, the same as if in
all things made in conformity to the laws then in force.
[1911, ch. 72, § l.j
§ 3882. Conclusive evidence. What is. In any action or proceedings where
the legality or validity of any of the said taxes, assessments or the warrants
issued thereon, is called into question, the production of evidence that any
such special assessment was duly approved and confirmed by the city council
or board of village trustees, shall be deemed conclusive evidence that every
step in the proceedings therefor has been duly and regularly made in tb^
manner and form provided by law. [1911, ch. 72, § 2.]

Article

9.

— Collection

op Koad Taxes in Villages.

§ 3883. Board of trustees may levy road taxes. The board of trustees of
each incorporated village shall have power to levy and collect a tax for the
grading, improvement and maintenance of the streets, alleys and highway *
and for the construction and repair of crossings, culverts and bridges within
the corporate limits of such villages. This tax shall be levied on or befort
the third Tuesday of May in each year. This tax shall be based upon and
computed on the assessment of the village as returned by the state board of
equalization for the preceding year. This tax shall be levied in a specificamount, and the rate thereof shall not exceed five mills on the dollar of the
assessed valuation; but it shall not be considered as being any part of those
village taxes which by laws now in effect are limited to ten mills on the dollar
of the assessed valuation.
[1907, eh. 267, § 1.]
§ 3884. Tax may be paid in work or cash. Any person against whom, or
against whose property, such tax has been levied shall have the right to pay
the same in work to be performed under the supervision and direction of
the street commissioners at the rate of one dollar and fifty cents for eight
hours of work of one man, or three dollars for eight hours' work of one man
with one two-horse team. All taxes not paid in work or cash to the street
commissioners shall be collected by the officer collecting the taxes for such
village.

[1907, ch. 267, § 2.1
§ 3885. Village clerk to provide road tax books. It shall be the duty of
the village clerk to provide each street commissioner with a suitable book
containing the name of each person, firm or corporation liable for road poll,
personal property or real estate road taxes and the amount of such taxes and
the description of the real property upon which the tax is levied.
[1907.
eh. 267, § 3.]

Each street commissioner shall
§ 3886. Duties of street commissioners.
give at least twenty-four hours' notice to each person against whom, or
against whose property, a road tax has been levied of the time and place
where the work is to be performed. He shall write the word " paid "
opposite each item of tax paid to him in work or in cash and return the road
tax book to the village clerk on or before the fifteenth day of September
with his affidavit attached stating that each item of tax opposite which th*
word " paid " is written has been paid in work or in cash, and that each
item of tax opposite which the word " paid " is not written remains unpai.l
and delinquent. [1907. ch. 267. § 4.]
1
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§ 3887. Village clerk to

make

lilt

§§ 3887-3892

of delinquent road taxes.

In

all

cases

where the village taxes are computed by the county auditor, it shall be the
duty of the village clerk on or before the first day of October of each year
to make out and deliver to the county auditor a complete statement of all
unpaid road taxes in his village as the same appear in the road tax book
returned to him by the street commissioners, and it shall be the duty of such
county auditor to make proper entries of such delinquent road taxes on the
list for the current year.
In case the village is preparing its own tax
the village clerk shall cause such delinquent road tax to be properly
entered on the village tax list. [1907, ch. 267, § 5.]
§ 3888. Certain township laws applicable to villages. The same powers
and duties in regard to the levy, collection and expenditure of road taxes,
which are now by law conferred and imposed upon township supervisors,
township road overseers, justices and constables are hereby conferred and
imposed upon the corresponding village officers in so far as such powers
and duties do not conflict with the provisions of this article. The village
trustees shall also have power to expend any portion of the road taxes levied
by and in such village in the improvement of public highways outside of
the corporate limits of such village but leading thereto; provided, that the
authorities having jurisdiction over such highways do not object.
[1907.

tax

list,

ch. 267, § 6.1
For the township laws referred to

in this auction. «ee neetions

2004-2034.

— Powkus

and Ditils of Officers.
§ 3889. Duties of village treasurer. The treasurer of. each incorporated
village shall so keep his accounts as to show where and from what sources
all moneys paid him have been derived and to whom and when such moneyR
or any part thereof have been paid. The treasurer shall grant all licenses
authorized by this chapter upon the presentation of the receipt of the marshal
that said money therefor has been paid to said marshal. His books, accounts
and vouchers shall at all times be subject to the examination of the board of
trustees, and it is its duty to examine the same at a regular meeting of such
board on some day between the first and last Mondays of February in each
Article

10.

year and have a settlement with said treasurer.

1909, ch. 229; R. C. 1905,
§ 2884: R. C. 1895, § 2386.]
§ 3890. Board of trustees to publish receipts and expenditures. It shall
be the duty of the board of trustees immediately after the annual settlement
with the treasurer of said corporation to publish in a newspaper if one is
published therein, or if there is no newspaper then by posting in three or
more public places, an exhibit of the receipts and expenditures specifying the
sources of such receipts, what appropriations were made, for what objects,
and the specific amount of each. [R. C. 1905. § 2885; R. C. 1899, § 2386.1
§ 3891. Duties of clerk. The clerk of such village shall have the custody
of the records, books and papers of the board of trustees and shall attend
all meetings and keep a record of the proceedings of said board, and shall
perform all other duties appertaining to his office, as required of him by the
by-laws
[R. C. 1905. § 2886; R. C. 1895, § 2387.]
§ 3892. Powers of marshal. The marshal of such village shall be a peace
officer and shall possess the powers and be subject to the liabilities possessed
and conferred by law upon sheriffs in executing the orders of the trustees
or enforcing the by-laws and ordinances of said village, and shall have the
same general powers to serve civil process as is now possessed by constables
of the county. [1913. ch. 195; R. C. 1905, § 2887; R. C. 1895, § 2388.1
Laws 1907, ch. 2B5», amended R. C. 1905. f 2887, to read aa follows: "Whereas, village marshals throughout the state have acted as constables by reason of a misapprehension as to the law, it is hereby provided that all past acts of said marshals, wherein
they assumed tn art n« constable?, is hereby legalized and made of the same effect and
(

or,:
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validity as if said marshals had been constables and that said marshals shall not be
liable cither civilly or criminally for so acting."
Acceptance by marshal of less than legal salary on bills rendered by hiin amounts to
adjudication of" claim. O'Hara v. Town of Park River, 1 N. D. 279, 47 N. W. 3S0.

§ 3893. Trustees to superintend grading, etc. The board of trustees shall
superintend the grading, paving and improving of streets and the building
and repairing of sidewalks. [R. C. 1905, § 2888; R. C. 1899, § 2389.]
The firewardens shall attend all fires
§ 3894. Firewardens, duties of.
and give their personal superintendence to extinguish the same, and do all
other acts required by the by-laws and obey all orders given by the board
of trustees in relation to the fire department. Trustees shall by virtue of
their office be firewardens.
[R. C. 1905, § 2889 R. C. 1899, § 2390.]
The trustees, clerk, assessor,
§ 3895. Compensation of village officers.
treasurer, marshal and justice of the peace shall respectively receive for
their services such compensation as the board of trustees in their by-laws may
decide; and the board shall cause other officers of such village to be paid
for their services a just and reasonable compensation.
[R. C. 1905, § 2890;
;

R. C. 1895, § 2391.]

Article

11.

— Sidewalks

and Streets.

§ 3896. Sidewalks, streets, etc. Petition for building or repairing. Whenever two-thirds of the resident owners in number or in value of real estate
bounding both sides of any street not less than one square, shall petition to
have such street graded, paved or otherwise improved or the sidewalk thereof
built or repaired, or when two-thirds of the owners of real estate in number
or in value on one side of such street shall desire a sidewalk on that side, it
shall be the duty of such board to levy and cause to be collected by tax upon
the owners of the real estate on such street or part of street such a sum of
money as is necessary for the improvement of said street or sidewalk or
the building of said sidewalk in front of each of the respective lots or at
the side of any corner 16t or lots or real estate; provided, however, that no
real estate shall be taxed as aforesaid for sidewalks built or improvements
done at a greater distance from the front of said real estate than one-half
the distance to the opposite side of said street.
[R. C. 1905, § 2891 1883.
ch. 107, § 1 R. C. 1899, § 2392.]
;

;

Ri«ht of abutting owner to prevent construction of sidewalk in front of his propertv.
13 L.R.A.(N.S.) 1110.
Joining in petition for local improvement as estoppel to deny benefits. 36 L.R.A.

Right to withdraw names from petition or remonstrance.

11

L.R_A.(N.S.)

372;

35

L.R.A.(N.S.) 1113.

No one exempt from highway

tax.
Nothing contained in this
article shall exempt the inhabitants of any village from the payment of
highway taxes legally assessed, nor from the formation of one or more road
districts irrespective of the corporate limits of such village.- [R. C. 1905,
§ 2892; R. C. 1895, § 2393.]

§ 3897.

Article

12.

— Extension

of Corporate Limits.

When two-thirds of the owners of a
§ 3898. Addition to corporation.
tier of out-lots adjoining an incorporated village shall sign a petition asking
that the corporate limits of said village be extended so as to include said
out-lots, the board of trustees of said village shall cause said petition to
be recorded and make an order that said tier of out-lots shall thereafter be
included and constituted a part of said corporation, and the inhabitants
residing thereon and owners thereof shall be subject to and entitled to all
priviWcs of said corporation. fK. C. 1905, § 2893: R. C. 1895, § 2394.1
§ 3899. Annexing additional lots. Whenever there shall be lots laid off
and platted, adjoining such village, and a record of the same is made in thr
958
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register of deeds' office of the proper county, or whenever there shall be
lots laid off and platted as above, adjacent but separated from said village by
an unplatted strip of territory lying between the original plat and such additional platted territory, if said unplatted strip does not exceed one-fourth of the
present area of such village, the board of trustees may by resolution extend the
boundary of such village so as to include such lots or such lots and such strips
as the case may be, and the lots, or lots and strip thus annexed, shall thereafter form a part of such village and be within the jurisdiction thereof. The
trustees shall immediately thereafter file a copy of such resolution, together
with a plat and map or survey denning the boundaries of such additionally
included territory in the office of the register of deeds of the county. [1907,
ch. 263; R. C. 1905, § 2894; R. C. 1895, § 2395.]
When any village
§ 3900. Proceedings of trustees to annex additions.
shall desire to annex contiguous territory then to not platted or recorded,
the trustees shall present to the board of county commissioners a petition
setting forth the reasons for such annexation, and shall accompany the same
with a map or plat accurately describing by metes and bounds the territory
proposed to be attached, which shall be verified by affidavit. Such trustees
shall give thirty days' notice by publication in a newspaper printed in such
village, if any, otherwise in the county, and if there is none in the county
then by posting such notice in five or more public places within the village;
a copy of such notice shall be served upon the owner of such territory
if known and is a resident of the county.[R. C. 1905, § 2895; R. C. 1895,
§ 2396.1
3901.
hear
County
commissioners
to
and
order annexation. The board
§
of county commissioners upon the reception of such petition shall consider
the same and shall hear the testimony offered for or against such annexation,
and if after inspection of the map and the testimony being heard such board
is of the opinion that the prayer of such petition should be granted it shall
cause an entry to be made on the order book specifying the territory annexed,
with the boundaries thereof according to the survey, which entry or an
attested copy thereof shall be conclusive evidence in all courts of such annexation.
[R. C. 1905, § 2896; R. C. 1899, § 2397.1

Article

13.

—

Division of Village am> Townsittp Funds.

§ 3902. Division of funds and property. "Whenever any village organized
under chapter 31 of the political code of North Dakota [chapter 47 herein}
shall have been a part of the township for township purposes, and such
village shall have determined, under the provisions of said chapter 31
[chapter 47 hereinl to become a separate and independent municipality, and
such village and township have, prior to such separation, owned property
jointly and together, such joint property and any joint funds or debts of
said village and township shall be divided between said village and township in proportion to the equalized valuation of the property of said village
and township, as fixed and determined by the board of county commissioners
of the county in which they are situated, being the last equalization made
by said county board previous to such separation, and in making such
division, if the property held is real estate situated within either the village
or township, then such real estate shall belong to the municipality [in which
it is situated, and such municipality] shall pay to the other its proportion
of the value thereof and debts; and in case the authorities of such village
and township cannot agree upon the value of such real estate, or upon the
value of any indivisible property, held jointly, or their just proportion of
indebtedness owed, then the authorities of either such village or township
may, upon five days' notice of the time and place, apply to the county judge
of said county, whose duty it shall be to appoint three arbitrators who shall
9f.9
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be freeholders of said county, and not residents or taxpayers of said villa; e
or township, who shall be duly sworn to perform the duties of the trust imposed upon them, and such arbitrators shall view the property and appraise
and fix the value thereof, for the purpose of such division, and in case of
personal property, if no satisfactory arrangement can be otherwise made,
the same shall be sold at auction to the highest bidder, the village or township having the right to b,id at such sale. It is further provided that when
any village has already become an independent municipality under the provisions of said chapter 31 of the political code of North Dakota [chapter 47
herein] and snch village, before such separation, owned property or owed
debts jointly with the township, and such property rights have not been
adjusted, then the same may be determined and settled in accordance with
the provisions of this article.
[1907, ch. 264.]

Article

14.

— Dissolution

of Corporation.

When an application signed by one§ 3903. Petition for election, etc.
third of the legal voters of any incorporated village shall be presented to
the board of trustees in writing asking for a dissolution of the corporation,
setting forth the reasons therefor, it shall be competent for the board if
it deems the reasons good to call a meeting of the voters of such village by
giving ten days' notice thereof as provided in this chapter, to determine
whether such corporation shall be dissolved. The board of trustees shall
preside at such meeting and the polls shall be opened as at other elections,
and the voters shall vote by ballot, " yes " or " no." If a majority of all
the votes given shall have thereon the word " yes," and such votes shal'
have been given by two-fifths of all the legal voters in such village, a stateinent of the vote signed by the president and attested by the clerk shall
he filed in the office of the register of deeds of the county, and such village
^hall at the expiration of six months from the time of holding such meeting
cease to be a corporation, and the property belonging to such corporation
after the payment of its debts and liabilities shall be disposed of in such
manner as a majority of the voters of such village at any special meeting
thereof may direct. [R. C. 1905, § 2S97; R. C. 1895, § 2398.]
§ 3904. Dissolution not to affect contracts. No such dissolution shall affect
the rights of any person in any contract or agreement to which such corporation is a party.
[R. C. 1905, § 2898; R. C. 1899, § 2399.]
Article

15.

— Village

Sidewalks.

§ 3905. Sidewalks to be built or repaired. Notice of, how given. Powers
of trustees. Duty of owners. It is hereby made the duty of all owners of
iand adjoining any street, lane or alley in any incorporated village in this
state to construct, reconstruct and maintain in good repair such sidewalks
along the side of the street, lane or alley next to the lands of such owner
respectively as may have been heretofore constructed or shall hereafter be
constructed or directed by the board of trustees to be built, and of such
material and width and upon such place and grade as the board of trustees
may, by resolution, prescribe. Whenever the board of trustees shall deem
it necessary that any sidewalk shall be constructed or reconstructed, it shall
by resolution direct such construction or reconstruction, specifying the width
thereof and the material of which the same is to be constructed or reconstructed.
The publication of such resolution twice in some paper printed
or published in said village shall be sufficient notice to the owner of the land
along which such sidewalk is to be built to construct the same, and unless
si\eh owners shall, each along his respective land, construct and fully complete
such sidewalk within two works after the last publication of such resolution,
as aforesaid, the board of trustees shall cause such portion of such sidewalks
as have not been built by the owners of such lands to be built by the street
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commissioner, or upon contract, or in any other manner as the board may
determine. The board of trustees shall assess and levy upon and against
such lot and parcel of land along which such sidewalk has been constructed
or reconstructed a sum sufficient to cover the cost of such sidewalk aloug and
fronting upon the same lots and parcels of land respectively, which shall bo
in the following form:
doth hereby assess
The board of trustees of the village of...
and levy upon and against the several lots and parcels of land below described
the respective sums of money set against each lot or parcel. This assessment
side of
is made to defray the cost of
a sidewalk along the
in accordance with a
from
to
day of
resolution of the board of trustees, passed the
on the
A. D. 19
duly published in
, and
days of
The amount assessed against and levied
A. D. 10.
upon each lot or parcel being the amount that it cost to construct or reconstruct such sidewalk along and fronting upon the same lot or parcel of land.
.

.

.

Description of Land

Name

of

Owner,

if

Known
Lot

Block

DoDan

Cent*
i

i

i

Done

at a meeting of the board of trustees, this

day of

A. D. 19
President.

Attest:

Village Clerk.
[R. C. 1905, § 2899; 1905, ch. 184, § 1.]
§ 3906. Duties of village clerks and county auditors. The village clerk
shall on or before the first day of September of each year deliver to the

county auditor a duplicate of all such assessment rolls, and the county
auditor shall extend the assessments in proper column against the property
assessed, and each assessment shall be collected and the payment thereof
enforced as countv and state taxes are collected and enforced, and such
assessment shall be paid over by the county treasurer when collected to the
village treasurer in like manner as other taxes.
[R. C. 1905, § 2900; 3905,
eh. 184, §

2.]

Article

16.

— Police

in

Unorganized Towns.

§ 3907. Village policemen appointed by board of supervisors in unorganized towns upon petition. Whenever sixty per cent of the electors of any
town or village of this state within the limits of any platted town, which
village or town has no organized city or village government, shall petition
the board of supervisors of the township in which it, or a greater portion
thereof, is situated, praying for the appointment of a village policeman to
serve as a night watchman in such town or village, and for the levy of a
rax upon the property therein to pay such officer, which petition shall state
the period for which such appointment is to be made, the name of such
?o\vnsite n which such poliee officer is to be appointed, and if it appears
that sixty per cent of the electors residing within such townsite have signod
i
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it shall be the duty of said supervisors to fix the compensation
of such officer for the period named in such petition for which such appoint*
ment is asked. [R. C. 1905, § 2901 1905, ch. 185, § 1.]
§ 3908. Police tax levied by board of supervisors. Duty of county auditor.
The said board of supervisors, if the petition is by them found sufficient
under the provisions of the previous section, shall at the time the general
township tax levy is made, levy upon all the property within said townsite
from which said petition is received, the specific amount fixed by them as
the compensation of such officer, under the provisions of said section, and
the amount so levied shall be certified at the time of certifying other township
taxes, by the proper authority to the county auditor, who shall calculate
and fix the rate per cent necessary to raise that sum, and extend the same
upon the tax list of such township against the property within said townsite
14
in a column therein to be provided, headed
Police Tax." [R. C. 1905, § 2902

said petition

;

1905, ch. 185, § 2.]
§ 3909. Tax collected and paid to township treasurer. The tax so levied
shall be collected and paid over as other township taxes are collected and
paid, and the treasurer of the township shall keep a separate account thereof.
[R. C. 1905, § 2903; 1905. ch. 185, § 3.]

In season
§ 3910. Policemen qualify and give bond as fixed by board.
to serve at the time named in said petition, said board of supervisors shall
appoint some suitable person as village policeman, who shall give bond and
qualify as township constables are required, which bond shall be in the sum
to be fixed by said board and approved and filed as other township officers'
bonds. [R. C. 1905, § 2904; 1905, ch. 185, § 4.]
Said village policeman shall hav»
§ 3911. Powers and duties of police.
all the powers, duties and authority as the constable of such township, and
during the period for which he is appointed he shall patrol said townsite
each night from eight o'clock p. m. to six o'clock a. m., guard against fire,
theft and burglarv, preserve the peace and execute the laws of the state
therein.
[R. C. 1905, § 2905; 1905, ch. 185, § 5.]
policemen are to be paid. From the fund herein provided
§ 3912.
such police officer shall be paid the compensation fixed by said supervisors
by warrants drawn by their authority each month upon the township treasurer
payable out of the fund herein created upon verified bills submitted by him.
[R. C. 1905, § 2906; 1905, ch. 185, § 6.]
j

How

§ 3913. Tax levy and appointment made before July first. Supervisors'
power to remove officer. No tax levy or appointment shall be made as herein
provided in any year in which the petition herein provided for shall not
be presented to such supervisors before the first day of July in each year,
and said supervisors shall have authority to remove such police officer whenever they shall deem it expedient. [R. C. 1905, § 2907; 1905, ch. 185, § 7

Article 17.— Miscellaneous.

Whenever any suit
§ 3914. Proof of compliance with law by village.
shall be instituted by an incorporated village it shall not be required to
show its compliance with any of the provisions of this chapter as to its
organization or publication of by-laws or ordinances, unless the same is
controverted under oath.
[R. C. 1905, § 2908; R. C. 1895, § 2400.]
§ 3915. Towns and villages may adopt this chapter. Any town or village
heretofore incorporated may by resolution of the board of trustees or other
municipal board thereof entered upon the record book of the corporation
become incorporated under this chapter, but the same shall be deemed a
surrender of all the rights and franchises acquired under any former act of
incorporation or acts amendatory thereto.
copy of such resolution sh^li
be filed with the register of deeds of the proper county and entered by him

A
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§§ 3915-3923

Trustees and other officers of such incorporated towns or villages
by whatever name designated, performing duties of a like nature to those
required of officers, created by this chapter shall continue to be the officers
of such towns or villages, under the names specified in this chapter, until
[R. C. 1905, § 2909 R. C. 1895,
their successors are elected and qualified.

of record.

;

§ 2401.]

When

debt not nullified. No debt or liability due to or from
any incorporated town or village shall be unpaid by reason of such town
or village being brought within the provisions of this chapter and becoming
incorporated under it. (R. C. 1905, § 2910; R. C. 1895, § 2402.]
§ 3916.

Article 18.— Procedure in Village Justice's Court.
§ 3917. Village justice, jurisdiction of. Justices of the peace of any village
organized under the provisions of this chapter shall have exclusive jurisdiction
to hear and determine all offenses against the ordinances of such village, and
concurrent jurisdiction with all other justices in all civil actions and in all
criminal actions for offenses against the laws of the state, committed within
the county where such village is situated.
[R. C. 1905, § 2911 ; R. C. 1895,
§ 2403.]
3918.
governed.
complaint shall be made
Procedure
how
Whenever
in,
§
to the justice of the peace of such village, upon oath or affirmation of any
person competent to testify agrainst the accused, that an offense has been
committed of which such justice of the peace has jurisdiction, said justice
of the peace shall forthwith issue a warrant for the arrest of the offender,
which warrant shall be served by the marshal of the village, the sheriff or
any constable of the county, or any person specially appointed by the justice
for that, purpose, and in all preliminary examinations before such justice he
shall be governed by the code of criminal procedure, and in all trials before
such justice for offenses against the state he shall be governed by the justices'
code. fR. C. 1905, § 2912; R. C. 1S99, § 2404.]
§ 3919. Duty of justice when defendant appears. When any person shall
be brought before such justice of the peace upon a warrant it shall be his
duty to hear and determine the complaint alleged against him. [R. C. 1905,
§2913; R. C. 1899, § 2405.]
Upon good cause shown
§ 3920. Proceedings when trial is postponed.
such justice may postpone the trial of the cause to a day certain, in which
case he shall require the defendant to enter into an undertaking with sufficient
surety conditioned that he will appear before such justice at the time and
place appointed, then and there to answer the complaint alleged against him.
[R. C. 1905, § 2914; R. C. 1899, § 2406.]
§ 3921. Justice to summon witnesses. It shall be the duty of such justice
to summon all persons whose testimony may be deemed material as witnesses
at the trial, and to enforce their attendance by attachment, if necessary, and
when a trial shall be continued by such justice he may verbally notify such
witnesses as may be present to attend before him at the time to which the
action is continued, to testify therein, and such verbal notice shall be as valid
as a summons. [R. C. 1905, § 2915; R. C. 1899, § 2407.]
§ 3922. Trials, how governed. All trials before such justice shall be governed by the criminal procedure applicable to justices' courts. [R. C. 1905,
§2916; R. C. 1899, § 2408.]
§ 3923. Judgment when defendant found guilty. In all trials for offenses
under the ordinances of the village, if the defendant is found guilty the
justice shall render judgment accordingly. It shall be part of the judgment
that the defendant stand committed until the judgment is satisfied, in no
case to exceed one day for every seventy-five cents of the fine and costs
assessed against such defendant. [R. C. 1905, § 2917; R. C. 1895, § 2409.]
on?,
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Court open every day. Such justice shall
be a conservator of the peace and his court shall be opened every day except
Sunday to hear and determine any and all cases cognizable before him; and
he shall have power to bring persons forthwith before him for trial. No act
shall be performed by him on Sunday except to receive complaints, issue
process and take bail. [R. C. 1905, § 2918; R. C. 1899, § 2410.]
§ 3925. Appeals. In all cases before such justice an appeal may be taken
by the defendant to the district court of the county in which such village
is situated
but no appeal shall be allowed unless such defendant shall within
ten days enter into an undertaking with sufficient sureties to be approved
by such justiee, conditioned for the payment of the fine and costs aud costs
of appeal, and that he will render himself in execution thereof in case such
appeal is determined against him. [R. C. 1905, § 2919; R. C. 1895, § 2411.1
§ 3924. Justice is peace officer.

;

Waiver of failure to serve, or defects in service of, process, by appeal from justice*-*
court to court where trial must be de novo. 34 L.R.A.(N.S.) 661.
Any person convicted
§ 3926. Punishment for violation of ordinances.
before such justice of an offense against the ordinances of the village shall
be punished by fine as may be regulated by ordinance.
[R. C. 1905. § 2920
R. C. 1895, § 2412.]
§ 3927. Power of justice. Jury. Appeals. The justiee of the peace of
the village shall have power to enforce obedience to all orders, rules, judgments and decrees made by him: and he may fine or imprison for contempt
offered to him while holding court or to process issued or orders made by
liini. in the same manner and to the same extent as provided for courts of
justices of the peace.
From any final conviction, sentence or judgment of
:>aid court an appeal may be taken to the district court within the time and
in the manner prescribed for taking appeals from justices' courts and the
district court shall on such appeals take judicial notice of all the ordinances
of sueli village.
Actions before such justices of the peace, arising under
village ordinances, shall be tried and determined by such justices of the
peace without the intervention of a jury unless the defendant demands a
trial by jury: ywl when a demand .-hall In* so made the trial shall be by jury
of twelve citizens of such village having the qualifications of jurors, who
shall be summoned by the marshal upon a venire issued by such justiee of
the peace. The venire for a jury shall contain eighteen names, three of which
shall be stricken off the list by the defendant and three by the marshal the
remaining twelve names shall constitute a jury for the trial of an action.
If there is any challenge for cause such justice of the peace shall try tinquestion in a summary manner, and he may examine the challenged jurors
under oath. [R. C. 1905, § 2921 R. C. 1895, § 2413.]
Power of tna<H£>tratc to punish witness for contempt. 1 J..R.A. (X.S.) 1135.
:

;

Number

of jurors necessary to verdict in justice's court.

43 L.R.A. 51.

Consent and waiver a? affecting number and agreement of jurors necessary to verdict
on appeal.

«

43 L.R.A. 69.

Such jurors shall each be paid fifty cents for
§ 3928. Fees of jurors.
their services in each action.
[R. C. 1905, § 2922; R. C. 1899, § 2414.]
§ 3929. Costs of jury taxed to defendant, when. In case the defendant
is found guilty the costs of the jury shall be taxed against him as a part
of the costs of the action and the amount thereof shall be a part of the
judgment. [R. C. 1905. § 2923; R. C. 1899. § 2415.]
In all actions not herein specially
§ 3930. Proceedings, how governed.
provided for. the process and proceedings of the court of such justice of the
peace shall be governed by the laws regulating proceedings in justices' courts
[R. C. 1905, § 2924; R. C. 1899, § 2416.]
in criminal actions.
*

Artici.j:

10.

— Ohiunaxcks.

All ordinances of the village
§ 3931. How ordinances may be proven.
may be proven by the ordinance book or the certificate of the clerk of the
964
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a newspaper or
village under the seal of the village; and when
published in book or pamphlet form and purporting to be published or printed
by authority of the village, may be read and received in all courts and places
without further proof. [R. C. 1905, § 2925; R. C. 1895, § 2417.]
printed in

CHAPTER

48.

OKGANIZATION OF VILLAGES IN TERRITORY EMBRACING MORE THAN ONE
COUNTY.
§ 3032. When organized Whenever any area of contiguous territory in this
not exceeding four square miles, shall have residing thereon a popuhundred inhabitants, which shall not already have
been included within the corporate limits of any legally incorporated village or
city and which territory to be embraced in the limits of said village is in more
than one county, such territory may become incorporated as a village, in the
manner provided in. chapter thirty-one (31) of the political code of North
Dakota [of 1905], [chapter 47 herein comprising §§ 3840-3931] governing the
incorporation of villages and said chapter 31 of the political code is hereby
made applicable to the organization, power, duties and privileges of such village and as to the authority and duties of its officers, except as herein otherwise
specifically provided for.
[1911, ch. 314, § 1.]
The ECt constituting this chapter probably supersedes §§ 3504a-3504e so far as tbe
state,

lation of not less than one

latter relate to organization of villages.
"Who may maintain quo warranto to test validity of organization of village.
LJLA.(N.8.) 685.
•

21

the commencement of any proceedings

§ 3033. Census and survey. Prior to
to incorporate such territory as a village, a census as prescribed in section 2844
of the Revised Codes for 1905 [section 3841 herein], shall be taken and a survey
of the territory so to be incorporated shall be made in accordance with section
2845 of said code [section 3842 herein], and furnish proof thereof in conformity to section 2847 R. C. [section 3844 herein]. [1911, ch. 314, § 2.]
§ 3934. Petition for incorporation. A petition signed by not less than onethird (1-3) of the qualified voters, residing within such territory, shall be
filed in the office of the county auditor of the county where the greater part of
ihe territory is situated, addressed to the board of county commissioners of such
county, which petition shall define the boundaries of such proposed village
and state the number of inhabitants residing within such limits, and also state
the name of such proposed village, and submit a verified copy of the census
taken and a duplicate map of the survey thereof, and such petition shall
contain a prayer that the question be submit ted to the qualified voters residing
within such limits, whether they will organize as a village under said chapter.
It shall be the duty of the board of county commissioners to make an order
fixing a time and place within the boundaries of such proposed village, at
which an election may be held to determine such question (providing that
when such territory is situated in more than one county, the commissioners
shall designate a separate election place in each county for that portion of
territory to be embraced within the limits of the proposed village so to be incorporated) and such commissioners shall name the persons to act as judges
in holding such election, and shall give notice thereof by causing the same
to be published in a weekly newspaper for a period of ten days, if there is a
newspaper published within such territory or by causing five notices to be
posted in public places within such proposed village for ten days, and chapter
31 of the political code of 1905 [chapter 47 herein], applicable hereto relative
to holding elections and manner of voting and form of ballot, except as herein
otherwise specifically provided for. [1911. ch. 314, § 3.]
§ 3935. Commissioners canvass votes. The returns of such election shall be
made to and eanvassed by the board of county commissioners who ordered
such election and the result of such election shall be entered upon the records
of such county commissioners, and if a majority of the votes cast at such
9f.5
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election shall be for incorporation, the board shall make an order declaring
that such village has been incorporated by the name adopted (stating such

name) and cause such order to be spread on the records of said commissioners,
which order shall be conclusive of such incorporation in all suits by or against
such village, and the existence of such corporation by the name and style
aforesaid, shall thereafter be judicially taken notice of in all courts in this
state.
A certified copy of such order shall be at once transmitted to each
county within which a portion of such territory may be situated and the
auditor of such county shall likewise make a record thereof on the commissioners' books.
[1911, ch. 314, § 4.]
§ 3936. Place of election. Whereas, this act [chapter] provides that villages
may be incorporated embracing territory situated within more than one county

and
Whereas, a voter cannot cast his vote in a county other than the one in
which he is a qualified voter,
Be it hereby provided for, and made .a part of this ac.t [chapter], that the
territory embraced within the limits of such corporation be divided into as
many election places as there are portions of counties embraced and the whole
of such territory to be divided into districts in accordance with section 2852
of the Revised Codes [section 3849 herein]. There shall be a board of election,
consisting of two judges and two clerks for each election place, appointed
by the board of trustees at their regular meeting preceding the day of any
election to be held within such village, and such election boards to make due
returns to the board of trustees immediately after the votes are counted 'and
recorded, and shall receive two dollars per day for their services.
[1911;
ch. 314, § 5.]
§ 3937. Office of village. The officers of a corporation created under and
by virtue of this act [chapter] may maintain an office for the performance
of their duties in any portion of the limits of said corporation, but all official
proceedings must be headed with the name of the village, with the name of each
county of which a portion is embraced in such corporate limits and the name of
the state of North Dakota. The seal to be used by such village shall also con-

tain the names as above set forth.
[1911, ch. 314, § 6.]
§ 3938. Assessor, how elected. In addition to the officers to be elected by
such village in accordance with section 2857, chapter 31 of Revised Codes of
North Dakota [section 3854 herein], there shall be elected an assessor for
each of the counties of which a portion is embraced within the limits of such
village, and such assessor shall have the same powers and duties as assessors
in villages situated within the limits of one county, and shall be governed

accordingly.
[1911, ch. 314, § 7.]
§ 3939. Board of equalisation. The board of equalization shall consist of
the same members as now provided for under chapter 31 [chapter 47 herein]
governing villages, but the trustees shall require the clerk of such village
to transmit assessment books together with a certified copy of the minutes
showing the proceedings of the board of equalization, to the county auditor in
each county in which such village is situated, and when the trustees have
made a levy on the property assessed within such village to correctly proportion the amount to be certified to each county in accordance with the valua[1911,
tion returned by the assessor and as left by the equalization board.
ch. 314, § 8.]

§ 3940. Duties, county treasurer. The county treasurer shall perform the
in relation to the collection of taxes for such villages as is
may hereafter be provided for. [1911, ch. 314, § 9.]
§ 3941. Other provisions applicable. All acts and parts of acts contained in
chapter thirty-one (31), of the political code of North Dakota [chapter 47
herein] relating to incorporation of villages, powers and duties of its officers,
not conflicting herewith, are made applicable to the organization of villages
hereunder. [1911, ch. 314, § 10.]

now

same duties
or
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CHAPTER

§§ 3942-3945

49.

MISCELLANEOUS PROVISIONS RELATING TO CITIES AND VILLAGES.
Asticlb

1.

2.
3.

4.
5.
6.
7.

8.
9.

10.
11.
12.

13.
14.
15.
16.
17.

18.
19.
20.
21.
22.
23.
24.
25.

Town

Platb, §§ 3942-3952.

Preservation or Plats and Plans, §§ 3953-3958.
Vacation op Plats bt District Court, §§ 3959-3961.
Vacation of Plats by Written Declaration, §§ 3962-3966.
Errors and Deficiencies in City Plats, § 3967.

Changing Limits of Cities, Towns and Villages, §§ 3968-3973.
Changino Names of Towns and Villages, §§ 3974-3979.
Changing Wards, §§ 3980-3984.
Locating and Vacating Streets and Alleys, §§ 3985-3989.
Waterworks and Fire Apparatus, §§ 3990-3992.
Insurance Tax for Fire Departments, §§ 3993-3998.
Firemen's Relief Association Pension Fund, §§ 3999-4006.
Free Lirraries, §§ 4007-4013.
Bonds of Municipal Corporations, §§ 4014, 4015.
City Bonds for Auditorium, Gymnasium, Play Grounds, Public
Bath, Etc., §§ 4016-4018.
Refundino City Bonds, §§ 4019-4025.
Refunding Bonded ScnooL Indebtedness, §§ 4026-4029.
Refunding Certain Municipal Bonds, §§ 4030-4037.
Taxes in Certain Corporations, §§ 4038-4043.
Collection of City Taxes, §§ 4044-4049.
Road and Bridge Taxes, §§ 4050, 4051.
Local Improvements in Certain Cities, §§ 4052, 4053.
Parks and Public Grounds, § 4054.

Parks and Park Districts,

§§ 4055-4063.

Village Parks, §§ 4064-4071.
Article

1.

— Town

Plats.

§ 3942. Survey and plat to be made. When any person wishes to lay out a
in this state or an addition or subdivision of out-lots, such person shall
cause the same to be surveyed and a plat thereof made which shall particularly
describe and set forth all the streets, alleys, commons or public grounds and all
in and out-lots or fractional lots within or adjoining said town, giving the
names, width, courses, boundaries and extent of all such streets and alleys.
[R. C. 1905, § 2926; R.
1899, § 2418.]
§ 3943. Lots and squares numbered. All the in-lots intended for sale shall
be numbered in progressive numbers or by squares in which they are situated,
and their precise length and width shall be stated on said map or plat;
and out-lots shall in like manner be surveyed and numbered and their precise
length and width stated on the plat or map, together with any streets, alleys or
roads which shall divide or border the same. [R.
1905, § 2927 1887, ch. 106,
1899, § 2419.]
§ 1 R.
The proprietor of the town, addition or
§ 3944. Base line, how formed.
subdivision of out-lots, by himself or agent, shall at the time of surveying
and laying the same out cause to be planted and firmly fixed in the ground
on the line of the main streets of said town two good and sufficient stones
of such size and dimension as the surveyor shall direct, said stones to be at
least two hundred and fifty yards apart; and the line thus formed shall be a
base line from which to make future surveys; and the point or points where
the same may be found shall be distinguished on the plat or map.
[R. C.
1905, § 2928: R. C. 1899, § 2420.]
The plat or map after
§ 3945. Plat to be certified and acknowledged.
having been completed shall be certified by the surveyor and the officers, ano

town

C

;

C

C

;
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every person whose duty it shall be to comply with the foregoing requirements
shall at or before the time of offering said plat or map for record acknowledge
certifithe same before some person authorized to take acknowledgments.
cate of such acknowledgment shall by the officer taking the same be indorsed
on the plat or map, which certificate of the survey and acknowledgment shall
also be recorded and form a part of the record.
[R. C. 1905, § 2929 R. C.
1899, § 2421.]
Streets.
When the plat or map shalL
§ 3946. Lands donated or granted.
have been made out and certified, acknowledged and recorded as required
by this chapter every donation or grant to the public, or to any individual,
religious society or corporation, marked or noted as such on said plat or map.
shall be deemed a sufficient conveyance to vest the fee simple of such parcel
or parcels of land as are therein expressed, and shall be considered to all
intents and purposes a general warranty against such donors, their heirs or
representatives, to said donees or grantees, for their use for the uses and
purposes therein named, expressed and intended, and no other use and purpose whatever and the land intended to be used for the streets, alleys, ways,
commons or other public uses in any town, city or addition thereto shall be
held in the corporate name thereof in trust to and for the use and purposes
[R. C. 1905, § 2930; R. C. 1899. § 2422.
set forth and expressed or intended.
One who dedicates by plat does not convey absolute fee to public. Donovan v. Allert.

A

;

;

11 N. D. 289, 58 L.R.A. 775, 95 Am. St. Rep. 720, 91 N. W. 441.
As to right to acquire land for park purposes by common-law dedication. Cole v.
Minnesota ban & T. Co., 17 N. D. 409, 117 N. W. 354, 17 A. &. E. Ann. Cas. 304.
'1 he owner of
property abutting on street dedicated by plat may rei-over for injury t<>
trees planted by him.
Lovejoy v. Campbell, 16 S. D. 231, 92 X. W. 24.
It is presumed that one who records plat of an addition containing undesignated
spaces, which appear to form no part of anv platted lots, dedicates such spaces as public
streets.

Atlas

Lumber

Co. v. Quirk, 28 S. D. 643, 135 N.

W.

172.

If the county in which
§ 3947. Record of plat in unorganized counties.
said town or addition is situated shall not be organized, the plat or map shall
be recorded in the office of the register of deeds of the county to which such
county is at the time attached for judicial purposes.
[R. C. 1905, § 2931
R. C. 1899, § 2423.]
When
§ 3943. Towns already laid out must comply with this chapter.
any town, addition or subdivision has been heretofore laid out and lots sold in
this state by agents or proprietors, and a plat or map of the same has not been
acknowledged and recorded in conformity with acts heretofore in force, it
shall be the duty and it is hereby required of the county commissioners o»*
majority of them in such county, or proprietor or proprietors who have laid
out the same, or his or their legal representatives, to have the same fairly,
fully and clearly made out, acknowledged and recorded in the proper county,
in the form and manner required by this chapter; noticing and particularly
describing the donation of lands or otherwise to individual societies, bodies
politic, or for common or public purposes; provided, that if the lots shall have
been differently numbered and sales made and they cannot be conveniently
changed they shall be returned as originally stated; but in all other respects
[R. t\
the plat or map shall conform to the requirements of this chapter.

1905, § 2932 R. C. 1899, § 2424.]
The surveyor who shall lay out.
§ 3949. Fees of surveyor and register.
survey and plat any town or addition shall be entitled to receive twentyfive cents for each and every in and out-lot the same may contain, unless otherwise agreed, and the register of deeds of the county recording the same shall
receive the sum of two cents for each and every lot as aforesaid; the said plat
and survey to be by him transcribed or copied into a book to be provided for
that purpose.
[R. C. 1905, § 2933; R. C. 1899, § 2425.]
§ 3950. Penalty if sale or lease is offered before compliance with this article.
If any person or persons shall dispose of. offer for sale or lease for any tim<any out or in-lots in any town, village or eity or in any addition to any town.
;
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village or city or any part thereof, which shall hereafter be laid out, until all
the foregoing requirements of this chapter shall have been complied with,
every person so offending shall forfeit and pay the sum of ten dollars for each
and every lot or part of a lot sold or disposed of, leased or offered for sale.
[R. C. 1905, § 2934; R. C. 1899, § 2426.]
§ 3951. Penalty if officer or other person neglect to do duty. If any officer
or person whose duty it is to comply with any of the requirements of this
article shall neglect or refuse so to do, he shall forfeit and pay a sum not less
than ten nor more than one hundred dollars for each month he shall delay a
compliance.
[R. C. 1905, § 2935 R. C. 1899, § 2427.]
All forfeitures and liabilities which
§ 3952. Forfeitures and liabilities.
may be incurred or arise under this chapter shall be prosecuted for and
recovered in the name of the county treasurer; and any officer paying over
any money to such treasurer, received under any of the provisions of this
chapter, shall take his receipt therefor and forthwith file such receipt with
the county auditor, and he shall charge the amount of such receipt against said
treasurer on the books of the county.
[R. C. 1905, § 2936 ; R. C. 1899, § 2428.]
;

Article 2.— Preservation or Plats and Plans.
§ 8953. Copies of originals on file with register of deeds. For the purpose
of preserving from mutilation and impairment the plats and plans on file in
the register of deeds office in each organized county, the board of county commissioners may, if they deem necessary, cause copies of the originals on file
to be made on sheets of tracing cloth by a competent engineer, said sheets
to be not less than thirty by twenty inches, nor more than thirty-one by
twenty-one inches, and to be lettered in a workmanlike manner with suitable
titles transcribed thereon, numbered, lettered and made up in one or more
books, bound in suitable covers so that they may be readily removed for the
purpose of making prints.
These copies shall serve as negatives for prints,
and shall be certified to by the engineer in charge of said work as being

.

correct copies of the original,
f 1911, ch. 260, § 1.]
The board of county commis§ 3954. Bond of engineer making copies.
sioners may, if they deem advisable, require a bond of said engineer covering
n period of five years.
[1911, ch. 260, § 2.]
All
§ 8955. Written and printed matter to be typewritten and bound.
descriptions, dedications and written and printed matter that may be found on
the original plats and plans shall be typewritten, properly paged, indexed and
bound in books to correspond with the negatives heretofore mentioned, and
shall be certified to by the engineer having said work in charge, as being
correct copies.
[1911, ch. 260, § 3.]
The negatives
§ 3956. Typewritten copies filed, but not for general use.
for the prints, and the typewritten copies of the description and dedications
shall be filed and not used by the public except by persons authorized by the
county commissioners to make additional copies. [1911, ch. 260, § 4.]
§ 3957. Prints, descriptions and dedications' for general use. Said engineer
shall furnish one set of prints from the negatives, either on paper or cloth,
which prints shall be placed in substantial covers and bound in one or more
books and each book furnished with an index thereto. He shall also furnish
one set of descriptions and dedications which shall be bound and indexed to
correspond with the prints. Said prints and supplementary descriptions and
dedications shall be for the use of the general public, and the county commis
sioners are authorized to replace from time to time as may be needful, the
prints and typewritten sheets that have become mutilated or worn out, and
they may cause to be made at different times, prints and typewritten descriptions of all new plats and plans that hereafter may be added to the register
of deeds office. [1911, ch. 260. § 5.1
0C9

Digitized by

Google

§§.

POLITICAL CODE.

3958-3965

Miscellaneous Provisions,

§ 3958. Rate of pay for the work. The county commissioners shall not pay
more than twenty dollars per sheet for such work performed, and this shall
include the work necessary for making the negatives, one set of prints, the
necessary covers, and two typewritten copies of descriptions and dedication*

heretofore mentioned.

[1911, ch. 260, § 6.]

Article 3.— Vacation of Plats by District Court.
§ 3969. District court may alter or vacate towns. The district court is
authorized and empowered on application made by the proprietors of any town
within the county to alter or vacate the same or any part thereof. [E. C.
1905, § 2937; R. C. 1899, § 2429.]
If any proprietor of a town
§ 3960. Notice of application, how given.
shall he desirous of altering or vacating the same or any part thereof, such
proprietor shall give notice in writing of such intended application in at least
two of the most public places in the county wherein such town may be situated,
and insert a copy thereof in a newspaper printed or in circulation in said
county if there is one, at least forty days prior to the sitting of the court
to which he intends to make such application.
[R. C. 1905, § 2938; R. C.
1899, § 2430.]
If such applicant shall produce to the court
§ 3961. Proceedings for.
satisfactory evidence that the notice required by the preceding section has
been given, the court shall proceed to hear and determine such petition,
and may alter or vacate such town or any part thereof, and order the proceedings thereon to be recorded by the clerk with the records of the court.
[R. C. 1905, § 2939; R. C. 1899, § 2431.]

Article

4.

— Vacation

of Plats by Written Declaration.

§ 3962. Plats, how vacated. Any plat of any town, village or city or addition thereto or any subdivision of land may be vacated by the proprietors
thereof at any time before the sale of any lots therein by written instrument
declaring the same to be vacated, duly executed, acknowledged or proved
and recorded in the same office with the plat to be vacated; and the executing
and recording of such writing shall operate to destroy the force and effect
of the recording of the plat so vacated, and to divest all public rights in the
streets, alleys, commons and public grounds laid out as described in such plat.
And in cases where any lots have been sold the plat may be vacated as herein
provided by all the owners of lots in such plat joining in the execution of the
writing aforesaid; provided, that this article shall not be construed as applying to any of the territory included within the limits of any incorporated
city, town or village created and organized under and by virtue of a special
act.
[R. C. 1905, § 2940; 1887, ch. 109, § 1 ; R. C. 1899, § 2432.]
§ 3963. Part of plat vacated, how. Any part of a plat may be vacated
under the provisions and subject to the conditions of this article; provided,
such vacating does not abridge or destroy any of the rights and privilege*
of other proprietors in said plat ; and provided, further, that nothing contained
in this section shall authorize the closing or obstructing of any public highways laid out according to law. [R. C. 1905, § 2941; 1887, ch. 109, § 2; R. C.
1899, § 2433.]
As to similar provision in Iowa Code 1S97, J 919. see Lorenzen . PTwton, 53 Iowa,
580, 5 N. W. 764: Conner . Iowa Citv, 66 Iowa. 419, 23 N. W. 904; MeGrew t. L*tt»
Tllle, 71 Iowa, 150, 32 N. W. 252.
§ 3964. Proprietors' rights, when vacated. When any part of a plat shall
be vacated as aforesaid the proprietors of the lots so vacated may inclose the
streets, alleys and public grounds adjoining said lots in equal proportion.
[R. C. 1905. § 2942; 1887, ch. 109, § 3; R. O. 1899. § 2434.]
§ 3965. Register of deeds to mark plat. The register of deeds in whose
office the plats aforesaid are recorded shall write in plain, legible letters

.
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across that part of said plat so vacated the word
vacated," and also make
a reference on the same to the volume and page in which such instrument of
vacation is recorded.
[R. C. 1905, § 2943; 1887, ch. 109, § 4; R. C. 1899.
§ 2435.1

Owner may plat again. The owner of any lota in a plat so vacated
cause the same and a proportionate part of adjacent streets and public
grounds to be platted and numbered by the county surveyor, and when such
plat is acknowledged by such owner and recorded in the office of the register
of deeds such lots may be conveyed and assessed by the numbers given them
on such plat. [R. C. 1905, § 2944; 1887, ch. 109, § 5; R. C. 1899, § 2436.]
§ 3966.

may

Article

5.

— Errors and Deficiencies in

City Plats.

§ 3967. Procedure for correction, method of correction, assessment for expenses. Whenever any platted addition, outlot or parcel of ground, or any
subdivision of same within the corporate limits of any city shall be found to
be inadequately or erroneously described in the plat, or when such plat or plats
shall be found in error or deficient as to marked or scaled distances, angles,
descriptions or have such other defects as will make said plat an incorrect
and deficient plat and description of the property platted, the city council
may by resolution declare it necessary to correct such plat or plats, or completely replat such property, and shall publish such resolutions in the official
paper of the city once each week for three consecutive weeks.
Such resolution shall contain and stipulate: (a) The description of the
property affected, (b) the nature of the errors or defects, (c) an outline of
the proposed corrections, (d) an estimate of the probable cost of making the
corrections as made by the city engineer or some competent engineer or surveyor designated for that purpose, (e) that any interested owner
may file objections to the proposed work or the cost of same and that such
objections will be heard and considered at a meeting designated for that
purpose, (f ) the time of such meeting when the council will meet to consider all
objections. "When all objections filed at or prior to the meeting designated for
the purpose shall have been duly heard and considered, the city council shall
if it deems such work advisable and if the owners of the majority of the
property affected shall not have filed a protest against same, order the city
engineer or such other competent engineer or surveyor as shall have been
designated in the resolution declaring the work necessary, to do the work in
accordance with said resolutions.
The engineer or surveyor designated to make the correction or replatting
shall follow such original hubs, stakes, monuments and lines as are known
to be correct and the original hubs, stakes, monuments and lines, and shall
to the best of his ability by actual survey and measurements on the ground
make the plat conform to the divisions, subdivisions, blocks, lots, outlots, pieces
and parcels of land as originally laid out. All lost or disputed points, lines
and angles shall be determined by actual survey and made to conform with
the original survey, and shall be marked on the ground with substantial oak
stakes in a manner customary and provided for in townsite surveys. All
numbers, letterings and names of references to blocks, lots, outlots, additions,
streets, avenues, alleys, etc., shall be the same as on the original plat, and
the revised and corrected plat shall be a true plat of the survey as originally
made. The surveyor shall make his affidavit and certification that the plat has
been so made to the best of his ability and shall affix same to the plat.
The completed plat shall be filed with the city auditor who shall publish a
notice of that fact once a week for three consecutive weeks, which notice
nhall stipulate that all interested parties may view same, and set forth a
date when the city council will sit to hear objections to the survey as made

and when

it

will consider same.
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injustice has been done, it shall order
such surveys and resurveys as it may deem necessary to determine the merit
of any claim and shall adjourn from time to time or until such time as all the
necessary information shall be available.
The council then shall affirm or reject the plat by resolution. If passed
by two-thirds vote of the members elected the plat shall be recorded in the
county in which the city is located and shall be the true and correct map of
the property described and shall supersede any and all previous plats. All
costs and disbursements shall be assessed against the property benefited
according to the benefits by the city engineer which assessment shall be
published in full by the city auditor in the official paper of the city
and be subject to the approval of the city council after due consideration and hearing of any and all objections at a meeting designated for that
purpose in the notice and publication of the assessment When approved
by the city council such assessment shall be certified to the county auditor
and shall be payable in one annual instalment as a special assessment tax.
[1911, ch. 289.]
If in the opinion of the council

Article 6.— Changing Limits or Cities, Towns and Villages.
§ 3968. Limits may be extended. On petition in writing signed by not
less than three-fourths of the legal voters and by the owners of not less than
three-fourths, in value, of the property in any territory contiguous to any
incorporated city or town or village and not embraced within the limits thereof,
the city council of the city or the board of trustees of the town or village,
as the case may be, may by ordinance annex such territory to such city, town
or village upon filing a copy of such ordinance with an accurate map of the
territory annexed, duly certified by the mayor of the city or the president
of the board of trustees of the town or village in the office of the register
of deeds of the county where the annexed territory or the greater portion of
[R. C. 1905, § 2945;
it is situated, and having the same recorded therein.
1887, ch. 104, § 1; R. C. 1895, § 2437.]
The word " territory " includes all the various pieces or parcels of land sought to be
annexed or excluded. Oehier et al. v. Big Stone City, 16 S. D. SG, 91 N. W. 450.
Power of legislature to annex territory to municipalities. 27 L.K.A. 737.
Extension ol city limits to include toll road as talcing of property for which compensation must be made.
17 L.R.A.(N.S.) 1071.
27 h
,Mned
debto
propOTtlM * te
A-

oW

*

w

"

*

Municipal liability for defects or obstructions in streets in annexed territory.
20
L.R.A.(X£.) 575.
Discrimination between residents or property owners in territory annexed, as to right
to defend against annexation of territory to municipality. 17 L.B.A.(N.S.) 421.
§ 8969. Limits may be restricted. On petition in writing signed by not
less than three-fourths of the legal voters and by the owners of not less
than three-fourths, in value, of the property in any territory within any
incorporated city, town or village, and being upon the border and within
the limits thereof, the city council of the city or the board of trustees of the
town or village, as the case may be, may disconnect and exclude such territory
city, town or village; provided, that the provisions of this section
apply to lands not laid out into city, town or village lots or blocks.
[R. C. 1905, § 2946; 1887, eh. 104, § 2; R. C. 1895, § 2438.]
Tract to be excluded need not he on border of town, but must be part of territory
cm
"
border asked to be excluded. Oehier v. Big Stone City, 16 8. D. 86, 91 N. W. 450.

from such
shall only

Land not nccessarv for public purposes may be excluded. Pelletier v. City of Ashton.
12 S. D. 366, 81 N. W. 735.
One signing a petition for extension of limits to include her property, and paying
taxes for three vears, ia eatopped to question legality of proceeding, where great injustice
would result to others. State v. City of Pierre, 15 S. D. 559, 90 N. W. 1047.
Petition for exclusion of real property from city must Bhow that preliminary steps
before council have been taken to give circuit court jurisdiction.
Wei land v. Ashton, 17
8. T). 021, 98 N. W. 87.
972
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Petition for excluding territory signed by sole owner, where no one resides thereon, is
uflicicnt.
Coughran v. Huron, 17 S. D. 271, 06 N. W. 92.
Petitioners must prove the signing .of petition for excluding territory from city by
three-fourths of legal voters and property holders. Oehler v. Big Stone City, 16 S. l3.
86, 91

N. W. 450.

Division of territory of municipality, town, or county, as affecting
absence of statute on tbe point. 39 L.R.A. ( JS.
285.

bilities, in

its

assets

and

lia-

)

§ 3970. Notice of petition to be published. No final action shall be taken
by tbe city council or the board of trustees, as the case may be, upon any
petition presented in pursuance of the provisions of the last two sections
until notice of the presentation of such petition has been given by the petitioners by publication at least once in each week for two successive weeks in
some newspaper published in the city, town or village where the petition is presented; or if no newspaper is published therein, then in the newspaper published nearest thereto.
[R. C. 1905, § 2947; 1887, ch. 104, § 3; K. C. 1895.
§ 2439.]
Preliminary steps must be complied with to give court jurisdiction.
YVeiland v. City
of Ashton, 17 S. D. 621.

[§ 3971. Petition presented to district court, when. Upon the failure of
the city council, or the board of trustees, as the case may be, to grant the
request contained in any petition presented in accordance with the provisions
of sections 3968 and 39G9, for thirty days after the publication of the notice
provided for in the last section, or upon a refusal to grant such request,
the petitioners may present their petition to the district court, of the county
in which such city, town or village or the greater portion of it is situated,
by tiling such petition with the clerk of said court. Notice of such filing
shall be served by the petitioners upon the mayor of the city or the president
of the board of trustees, as the case may be, together with a notice of the
time and place when and where a hearing will be had upon such petition, at
least ten days before the date of such hearing. The hearing on the petition
may be had at a regular or special term of the district court or by the court
in vacation.]
[R. O. 1905, § 2948; 1887, ch. 104, § 4; R. C. 1895, § 2440.]
This and the following section were held unconstitutional in Glaspell v. Jamestown, 11
N. D. 86, 88 N. W. 1023. Contra, Wickhem v. Alexandria, 23 S. D. 556, 122 N. W. 597.
If upon the hearing the court shall find that the
[§ 3972. Duty of court.
request of the petitioners ought to be granted and can be so granted without
injustice to the inhabitants or persons interested the court shall so order.
If the court shall find against the petitioners the petition shall be dismissed
at the cost of the petitioners.]
[R. C. 1905, $ 2949; 1887, ch. 104, § 5; R. C.
3899, § 2441.]
Court may exclude land if necessary only to increase city's revenue, when council refuses to do so. Pellctier v. City of Ashton, 12 S. D. 36C, 81 N. W. 735.

§ 3973. Map to be filed. When any territory is annexed by ordinance or
of court to any city, town or village as provided in this article, it
shall be the duty of the mayor of the city or of the president of the board
of trustees of the town or village, as the case may be, to cause an accurate map
of such added territory, together with a copy of the ordinance for the annexation or a copy of the order of court therefor, duly certified, to be filed and recorded in the office of the register of deeds of the county in which such added
territory or the greater portion of it is situated. If territory is disconnected
or excluded from any city, town or village a copy of the ordinance or judgment therefor shall be so filed and recorded, at the expense of the petitioners
therefor. [R. C. 1905, § 2950; 1887. ch. 104, § 6; R. C. 1899, § 2442.]

by order

Article

7.

— Changing

Names of Towns or

Vii/LAOBS.

When any number

of the inhabitants of any town or vilchange the name thereof, there shall be filed in the office of
the county auditor a petition for that purpose, which must be signed by at
least two-thirds of the qualified electors of said town or village, setting forth

§ 3974. Petition.
lage shall desire to
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the name by which said town or village is known, its location as near as
practicable, and giving the name which they desire the town shall thereafter
be known by. [R. C. 1905, § 2951; 1885, ch. 31, § 1; R. C. 1899, § 2443.]
§ 3975. Notice. Notice of the filing of such petition and the time and place
when the same shall be heard and the objects and purposes thereof shall be
given by posting up a written or printed notice in at least five public places
in the town or village, the name of which is sought to be changed, at least
four weeks before the meeting of the board of county commissioners. [B. C.
1905, § 2952; 1885, ch. 31, § 2; R. C. 1899, § 2444.]
§ 3976. Duty of county commissioners. At the next regular meeting of
the board after such notice shall have been posted as aforesaid, the board
shall proceed to hear and determine the petition unless the hearing is for good
cause continued until the nest meeting; and the board shall on the hearing
of said petition also hear any remonstrance against the proposed change;
and if on hearing it shall appear to the board that two-thirds of the qualified
electors of the town or village in good faith signed said petition for change
of name and desired the same, then the board shall order said name to be
changed as prayed for. [R. C. 1905, § 2953; 1885, ch. 31, § 3; R. C. 1899.
§ 2445.]
§ 3977. Record. The order of the board shall thereupon be entered of
record, giving the name of the town or village as set forth in such petition,
the new name given, the time when the change shall take effect, which shall
not be less than thirty days thereafter, and directing that notice of said change
shall be published in at least one newspaper published in the county, if any,
and if there is no newspaper published in the county, then such notice shall
be published by posting the same for four weeks on the front door of the court
house in which the last term of the district court of said county was held.
[R. C. 1905, § 2954; 1885, ch. 31, § 4; R. C. 1899, § 2446.]
§ 3978. Proof of publication to be filed. Proof of such publication shall
be filed in the office of the county auditor; and on the day fixed by the board
as aforesaid the change shall be complete; provided, that whenever the name
of any town or village shall be changed under the provisions of this article
the county auditor shall immediately notify the register of deeds who shall
note the change of name upon the plat of said town or village with the
date thereof. [R. C. 1905, § 2955: 1885, eh. 31, § 5; R. C. 1899, § 2447.]
In all cases arising under the provisions of this article
§ 3979. Costs.
where there is no remonstrance or opposition to said petition, the petitioners
shall pay all costs; but in all other cases costs shall abide the result of the
proceeding and be taxed to either party in the discretion of the board, or
divided equitably between the parties. [R. C. 1905, § 2956; 1885, ch. 31, § 6;
R. C. 1899, § 2448.]

Article

8.

— Changing

Wards.

§ 3980. Petition. Notice. When a petition shall be presented to the mayor
and council of any city or the president and trustees of auy town or village,
signed by a majority of the legal voters thereof, to be determined by the
Dumber of names on the poll list of the last regular election, praying for a
change in the name, number or boundary of wards of said city, town or village,
the council of such corporation shall at once cause to be published in a weekly
newspaper of the city or village, in at least three issues, a notice of the day,
hour and place of meeting at which they will consider such petition. [R. C.
1905, § 2957 ; 1887, ch. 110, § 1 R. C. 1899, § 2449.]
§ 3981. Council may order change, when. If it shall appear to the council
or trustees that the change petitioned for is desirable and for the best interests of the city, town or village the council may by a majority vote of all
the members elect order the change desired, but no such change shall take
[R. C. 1905, § 2958; 1887, ch- 110, § 2;
effect until the next regular election.
:

R. C. 1899,

§

2450.]
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The council shall direct the
§ 3982. Flats and records to be changed.
corporation attorney to cause such needful changes in papers, plats and
matters of record as the change may demand. [R. G. 1905, § 2959; 1887, ch.
110, § 3 R. C. 1899, § 2451.]
§ $983. Dnty of clerk. It shall be the duty of the town, village or city
clerk or auditor to make such changes in the assessment lists as the change
in wards necessitates.
(R. C. 1905, § 2960; 1887, ch. 110, § 4; R. C. 1899,
;

$ 2452.]
§ 3984.

Manner of holding election in new ward. Ten days before the
next regular election the council shall designate the proper polling place or
places for the new ward or wards, appoint judges and clerks, and make all
necessary provisions for holding the election in the new ward or wards,
naming the several officers to be chosen. [R. C. 1905, § 2961 ; 1887, ch. 110,
§5;R. C. 1899, § 2453.]
Abticlk
§ 3985.

Power

9.

— Locating and Vacating Streets and Alleys.

to open, improve

and vacate

streets

and

alleys.

Any

city,

town or

village is authorized and empowered through its proper municipal
to lay out, open, grade and otherwise improve the streets, alleys,
sewers, sidewalks and crossings therein and to vacate the same. When it
becomes necessary in order to make any of the improvements herein specified,
to take or damage private property, such municipal corporation may exercise the right of eminent domain for any public use authorized by law in
the manner provided in chapter 36 of the code of civil procedure. In case
private property is taken or damaged for a purpose not of direct benefit to
the entire municipal corporation, the damages assessed by the jury shall be
paid by the owners of real property who are to be directly benefited by the
officers,

proposed local improvement, and the jury shall assess the amount to be paid
by each owner of real property benefited, but the action shall be conducted
by and in the name of the municipal corporation. [R. C. 1905, § 2962 1897.
;

ch. 102; R. C. 1899, § 2454.]

Damage* how

assessed and cost of improvement apportioned as provided by this sec
tion.
City of Fargo v. Keener et al., 11 N. D. 484. 92 N. \V. 836.
Property devot«d to public use mar be appropriated under power of eminent domain.
Winona k St. P. Ry. Co. v. Watcrtown, 4 8. D. 323 , 56 N. W. 1077.
Right to take property for streets and alleys. 22 L.R. A. ( N.S. ) 111.
Compulsory use of private property in road work. 42 L.R.A.(X.S.) 1045.
Acquisition by municipality of right of way for drain. 65 L.R.A. 273.
Taking of property for sewers as a public purpose. 22 L.R.A.(N.S.) 168.
Extension of city limits to include toll road as taking of property for which compensation must be made.
17 L.R.A.(N.S.) 1071.
Liability of municipal corporation for removal of lateral or subjacent support of land.

68 L.R.A/699.
Liability of municipality for Injury to abutting property from bringing street to the
I'.stablished in the first instance, under constitutional provision against " damag
M private property
for public use without compensation.
7 L.R.A. (N.S.) 108.
Necessity of making compensation on laying out street across railroad property. 24
L.R.A.(N\P.) 1226.
Eight of railroad company to compensation for the crossing of it* track, where it
intersects a street or highway, by an electric road. 29 L.R.A. 485; 13 L.R.A.(XJ3.>
916.

grade
tng,

§ 3986. Surveys. Whenever the village board of trustees of any incorporated village shall deem it necessary to open, lay out, widen or enlarge any
street or alley or public place within the village it shall cause an accurate
survey and plat of the same to be made by the county surveyor or other
competent civil engineer with an estimate of the probable cost of the improvement, and shall cause the same to be filed in the office of the village clerk and
retain a copy in his office.
[1907, ch. 262, § 1.1
§ 3987. Taking private property. Whenever it shall be necessary to take
private property in order to open, lay out, widen or enlarge any street, alley
or any public place in any incorporated village, the same shall be done by
975
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purchase, or under the provisions of the code of civil procedure providing for
the exercise of the right of eminent domain; and whenever any judgment
for damages to property so taken for any such improvement shall be entered,
the village board of trustees shall cause special assessments to be levied upon
the property benefited thereby to pay such judgment provided, that not more
than one-fourth thereof may be paid by the levy of a general tax upon all
taxable property in the village. [1907, ch. 262, § 2.]
§ 3988. Fixing grades. The village board of trustees of an incorporated
village may by ordinance establish the grade of all streets, alleys and sidewalks in the village as the convenience of the inhabitants may require, and a
record of the same shall be kept together with a profile thereof in the office
of the village clerk; provided, that after the grade of any street has been
established as provided in this section, the village shall, if it change the grade,
be liable to the abutting property owners for any damages they may sustain by
reason of any permanent improvements having been made by them to conform
to the grade as first established. [1907, ch. 262, § 3.]
;

Municipal liability for injury to abutting property from changing street grade under
constitutional provision against " damaging " private property lor public use without
36 L.R.A.(N.S.) 1194.

compensation.

Petition.
Appeal No public
§ 3989. Vacation of streets and alleys.
grounds, streets or alleys, or parts thereof over or under or through which
shall have been constructed lengthwise sewers or watermains by the village,
or watermains, gas, steam or other pipes or telephone or telegraph lines by
the village's grantees of the right-of-way therefor, shall be vacated and no
other public grounds, streets or alleys, or parts thereof, within the village
shall be vacated or discontinued by the village board of trustees except upon
a petition of a majority of the owners of property on the line of such public
grounds, streets or alleys resident within the village. Such petition shall
set forth the facts and reasons for such vacation accompanied by a plat of
such public grounds, streets or alleys proposed to be vacated, and shall be
verified by the oath of at least two of the petitioners, and the consent in
writing of all the owners of the property adjoining the plat to be so vacated.
The village board of trustees shall thereupon, if they deem it expedient that
the matter should be proceeded with, order the petition to be filed with the
clerk of the village, who shall give notice of publication in a legal newspaper
of the village or if no legal newspaper is published in the village, then in any
legal newspaper in the county wherein said village is located, for four weeks,
at least once each week, to the effect that such petition has been filed as
aforesaid, and stating in brief its object and that said petition will be heard
and considered by the village board of trustees or a committee thereof on a
certain day therein. specified, not less than thirty days after the first publication of such notice. The village board of trustees or such committee as may
be appointed by it for the purpose, at the time and place appointed, shall
investigate and consider the matter, and shall hear the testimony and evidence of persons interested. The village board of trustees, thereupon after
hearing the same, or upon the report of such committee favoring the granting
of such petition, may by resolution passed by a two-thirds vote of all the
members-elect declare such public grounds, streets or alleys or highways
vacated, which resolution, before the same shall go into effect, shall bo published as in the case of ordinances and thereupon a transcript of such resolution duly certified by the village clerk shall be filed for record and duly
recorded in the office of the register of deeds of the county, and shall have
the effect to convey to the abutting property owners all of the right and title
of the village to the property so vacated. Any persons aggrieved thereby may
within twenty days after publication of such resolution appeal to the district
court of the county under the same regulations as in the case of opening
All
streets and alleys, and the judgment of the court therein shall be final.
<»xnenses incurred in vacating any such public grounds, streets or alleys, must
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be paid by the petitioners, who shall deposit with the village treasurer such
as may be necessary therefor, before any such expense is incurred, and
amount so to be deposited shall be determined by the village board of
trustees, and any part thereof not used for the expenses shall be returned.

sum
the

[1907, ch. 262, § 4.)
Vacation of street by acts of public anthorities. 20 L.R.A. 831.
Right of abutting owner to compensation for vacation of highway.

36 L.R.A. (N.S.)

1115.

where street

vacated and used for railroad purposes. 3G L.R.A. (N.S.) 790.
Power of municipality as against abutting owner to vacate street and devote land to
private purposes. 22 L.R.A. (N.S.) 530.
Right of property owner whose means of access from one direction is shut off or interfered with by closing of adjoining street, or portion of street on which he is situated.
2 L.R.A.(N.S.) 269; 30 L.R.A.(N.S.) 637.
Injury to abutter's easement of light, air and access by vacating street. 14 L.R.A.
is

370.

Article

— Waterworks and Fire Apparatus.

10.

§ S990. Authorized to purchase fire apparatus, etc. All cities, towns and
villages in this state having a population of one thousand inhabitants or more
are authorized and empowered to purchase, erect, lease, rent, manage and
maintain any system or part of system of waterworks, hydrants and supply
of water, telegraph fire signals or fire apparatus that may be of use in the
prevention and extinguishment of fires; and to pass such ordinances, penal
or otherwise, as may be necessary for the full protection, maintenance, management and control of the property so leased, purchased or erected. The
city council or board of trustees of such city, or municipal corporation is
authorized and empowered to assess, levy and collect taxes for the purposes
aforesaid, and to do all acts necessary to carry such lease and contracts
of purchase, erection or maintenance into effect, and to pay the stipulated
rent or contract prices for the property so leased, purchased, erected or to be
maintained; provided, that any such lease or contracts for purchase, erection
or maintenance which shall stipulate for an annual payment greater than an
annual levy of seven mills upon each dollar of the assessed valuation of such
city or municipal corporation shall not be authorized until the contract providing therefor shall first have been submitted to a vote of the people of such
c».ity or municipal corporation at a general or special election and ratified
by a majority of the voters of said city or municipal corporation voting at
such election. [R. C. 1905, § 29G3; 1899, ch. 172; R. C. 1899, § 2459.]
Power to assess abutting property for expense of laving water mains. Lee v. Town of
Mellette, 15 S. D. 586, 90 N. W. 855.
City may sever connection with lateral pipes to water mains when abutting owner refuses to pav for repairing. Jackson v. Ellendale, 4 N. D. 478, 61 N. W. 1030.
Power of* legislature to compel municipality to establish water plant, or to purchase
existing plant. 44 L.R.A.(N.S.) 1189.
Taxation of waterworks owned bv municipality. 60 L.R.A. 851.
Is power conferred upon a municipality to provide waterworks limited to establishment of a municipal plant. 19 L.R.A.(N.S.) 183.
Contract to purchase plant for municipal water supply. 61 L.R.A. 46.
24 L.R.A.
Right of municipality to make profit from its water or lighting plant.
(N.S.) 290.
Effect of limitation of municipal indebtedness upon the acquisition of a water supply.
59 L/R.A. 604; 12 L.R.A.(N.S.) 433.
Right of taxpayer in absence of statute to enjoin unlawful expenditures for waterworks. 36 L.R.A. (N.S.) 20.
Liabilitv of municipality operating a waterworks system, for breach of duty to consumer. 42 L.RA.(N.8.) 286.
for lack of water to extinfruish fire. 23 L.R.A. ]46; 61 L.R.A. 95; 25 L.R.A.
(N.S.) 239; 36 I*R.A.(N.S.) 1045.
61 LJtA. 58; 25 L.R.A.(N.8.)
for tort in connection with waterworks svstem.
239.
Liabilitv of water eompany In tort for loss to one sustaining no contract relation with
it, by its* failure to comply with its contract with the municipality.
6 L.R.A. (N.S.)
1171; 21 L.R.A.(N.S.) 1021.
62
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§ 3991. How construed. The last section shall not be construed to modify
or affect the power of any city, town or village or the power of the city
council or board of trustees thereof as authorized and granted by the charters
of such cities, towns or villages or the laws under which they were incorporated, where said charter or law shall have expressly given to such municipality the power to lease, rent or maintain such property.
[B. C. 1905, § 2964;
1887, ch. 105, § 2; R. C. 1895, § 2460.]
§ 3992. Election to determine sale. When any city, town or village shall
own the waterworks system of such city, town or village, neither the city
council nor the authorities of any such city, town or village shall have authority to sell or dispose of such waterworks system, mains, pumping stations or
any part thereof, unless the proposition to sell the same shall first have been
submitted to the legal voters of such city, town or village at a special election
called for that purpose, and such sale shall have been authorized by a majority
vote of all the votes cast at such election provided, that nothing herein shall
prevent the city council of any city from selling or disposing of any machinery,
material or other property belonging to any such system which may have
become inadequate or insufficient for the purpose for which the same was intended to be used. [R. C. 1905, § 2965 ; 1893, ch. 134, § 1 ; R. C. 1899, § 2461.1
;

Article
§ 3993.

Duty

11.

— Insurance

of clerk.

Tax fob Fire Departments.

The clerk of each

city,

town or

village in this

having an organized fire department shall on or before the thirty-first
day of October in each year make and file with the state auditor his certificate
stating the existence of such department, the date of its organization, the
number of steam, hand or other engines, hook and ladder trucks, and hose
carts in actual use, the number of organized companies, the number of members of each company, and the system of water supply in use in such depart[R. C.
ment, together with such other facts as the auditor may require.
state

1905, § 2966; 1887, ch. 53, § 1; R. C. 1899, § 2462.]

As to right of hose company to share of insurance prqmium moneys under statute.
Continental Hose Co. No. 1 v. Fargo, 17 N. D. 5, 114 X. W. 534.

Insurance companies to make
§ 3994. State auditor to furnish blanks.
statements. The blanks required by law to be furnished by the state auditor
to insurance companies shall contain the names of the cities, towns and
villages entitled to benefits under this article, and every insurance company
doing business in this state shall include in its annual statement the amount
of all premiums received by them upon policies issued on property within the
corporate limits of such city, town or village during the year ending on the
preceding thirty-first day of December. [R. C. 1905, § 2967; 1887, ch. 53, § 2
R. C. 1899, § 2463.]
The state auditor on the first
§ 3995. State auditor to issue warrants.
day of June thereafter shall issue and deliver to the treasurer of such city,
town or village, having an organized fire department entitled to the benefits
of this article, his warrant upon the state treasurer for an amount equal to two
per cent of the premium received upon policies issued on property in any
city, town or village, which warrants shall be numbered consecutively, and
shall each specify the date of its issuance and to whom payable, and such
warrants shall be paid by the state treasurer to the treasurer of such city,
town or village, upon presentation thereof, and when so received by said
treasurer the same shall be paid over to the treasurer of each separate organized fire company or companies, in equal proportion, who are members in
good standing in the North Dakota firemen's association, and having a membership of at least fifteen members for a period of eight months prior to the
date of the certificate of the clerk, as provided in section 3993. and having
the management of at least one steam, hand or fire engine, hook and ladder
truck or hose cart, upon the written order of such company or companies.,
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approved by the city, city council, trustees or other governing body of such
city, town or village; provided, that in cities, towns and villages having a
paid fire department, the amount so received by the city, town or village treasurer shall be placed in a fund to be disbursed by the city council, trustees
or other governing body of such city, town or village in maintaining such
fire department.
[R. C. 1905, § 2968; R. C. 1899, § 2464; 1901, ch. 208, § 1.]
Appropriation of insurance tax to fire companies Is constitutional. Cutting t. Taylor,
W. 949, 15 L.R.A. 691.
right to injunction against city treasurer to determine rights of -fire companies to
money claimed under statute. Continental Hose Co. No. 1 v. Mitchell, 15 N. D. 144, 105
N. W. 1108.
3 8. D. 11, 51 N.

On

§ 3996. Qualifications of fire department and companies. No city, town or
village having one or more organized fire companies therein, shall be entitled
to any of the benefits arising from this article, unless the fire department or
companies shall have been in actual existence eight months prior to the filing
of the certificate required by section 3993, and unless such fire department or
company shall have had for such period, as a part of its equipment, at least one
steam, hand or other fire engine, truck or hose cart, with a membership of at
least fifteen persons for said period of eight months. [R. C. 1905, § 2969 ; 1887,
ch. 53, § 4; R. C. 1899, § 2465 1901, ch. 208, § 1.]
§ 3997. Secretary to notify treasurer. It shall be the duty of the secretary
of the North Dakota firemen's association to notify the treasurer of each city,
town or village, entitled to the benefits of this article, on or before the first day
of June each year, of the name of the treasurer of each department or separate
organized company in good standing in the North Dakota firemen's association.
[R. C. 1905, § 2970; 1901, ch. 208, § 2.]
§ 3998. Failure to file certificate a waiver. If the certificate required by section 3993 is not filed with the auditor on or before the thirty-first day of
October in each year, the city, town or village so failing to file such certificate
shall be deemed to have waived and relinquished its right for such year to the
appropriation herein provided for provided, however, that in case where any
«»ity has filed its certificate for three successive years and drawn money
thereunder for such years, the certificate herein provided for may be filed at any
time up to and including March first of the succeeding year without waiving
the right to the appropriation herein named. [R. C. 1905, § 2971 1887, ch. 53,
§ 5; R. C. 1899, § 2466; 1901, ch. 99.1
;

;

;

Article

12.

— Firemen's

Relief Association Pension Fund.

In cities,
§ 3999. Paid fire department and firemen's relief association.
towns and villages having a paid fire department and a duly organized and
incorporated firemen's relief association, the amount received by the city, town
or village treasurer, as provided in section 2968, of article 9, revised codes of
North Dakota, 1905 [section 3995 herein], shall be apportioned as follows:
One-half shall be placed in a fund to be disbursed by the city council, trustees
or other governing body of such city, town or village in maintaining such fire
department and one-half shall be paid to the treasurer of the fireman's
relief association, to be disbursed only for the following purposes, viz.:
First : For the maintenance of the fireman's relief association.
Second : For pensions and the relief of sick, injured and disabled members
of any fire department in such city, town or village and their widows and
orphans.

Third For the payment of service pensions as hereinafter provided in such
amounts and in such manner as its articles of incorporation and by-laws shall
designate. Every such fire department relief association organized under any
law of this state may pay out of any funds received from the state, or other
:

source, a service pension, in such amounts, not exceeding forty dollars per
month, as may be provided by its by-laws to jeach of its members who have*
heretofore retired or may hereafter retire, who has reached or shall hereafter
o:i»
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reach the age of fifty years, and who has done, or hereafter shall do, active duty
for twenty years or more as a member of a volunteer, paid or partially paid
and partially volunteer fire department in the municipality where such association exists, and who has been, or shall hereafter be a member of such fire
department relief association at least ten years prior to such retirement, and
who complies with such additional conditions as to age, service and membership as may be prescribed by the by-laws of such association. Such pensions
shall be uniform in amount, but all may be decreased or increased, within the
amount above specified, whenever the amount of funds on hand renders such
action advisable.
No such pensions shall be paid to any person while he
remains a member of a fire department, and no person receiving such pension
shall be entitled to other relief from such association. [1909, ch. 123, § 1.]
Validity of law imposing tax on insurance companies for benefit of firemen. 13 L.R.A.
(N.S.) 1147.
Nature aud circumstance of injury as affecting right to share in pension or insurance
fund for firemen. 20 L.R.A. (N.S.) 117C.
Requiring agent of foreign insurance company to contribute to maintenance of fire department or firemen's fund. 24 L.R.A. 299.
Power of legislature to require municipality to pension firemen. 34 L.R.A.(N.S.) OOf.

§ 4000. Qualifications for relief and pensions. The qualifications as to age
service, shall not apply to members of such fire department, who
application for a pension on account of injuries or disabilities, which unfit
for the duties of an active fireman, and Buch relief association shall pay
a pension to such members, or to the widows and orphans of deceased firemen,
in such sums and under such limitations and conditions, as its articles of incorporation and by-laws shall provide and permit. [1909, ch. 123, § 2.]
§ 4001. Association to reduce amount of pensions. Every such association
shall at all times have and retain the right to reduce the amount of pensions or
to increase them whenever the amount of funds on hand or for other good
reasons, such reductions or increase seems advisable or proper to such relief
association, but said pension shall not exceed the amount of forty dollars per
month to any pensioner or to any one family. [1909, ch. 123, § 3.]
§ 4002. Secretary and treasurer of relief associations to make annual report.
The secretary and treasurer of every such relief association shall prepare annually a report of all receipts and expenditures of such association for the previous year, showing for what purpose the money was paid and expended, and
to whom, which report shall be filed in the office of the city auditor of the city
and the clerk of the town or village in which such association is situated and a
duplicate of such report shall also be filed with the state auditor before any
money shall be paid to any such relief association. The money paid to such
relief association shall be expended only for the pensioning and relief of sick,
injured, disabled and retired members of any fire department in such city,
town or village, and their widows and orphans as authorized and permitted

and term of

make
them

by

this article.

[1909, ch. 123, § 4.]

§ 4003. Defining firemen entitled to pension or relief.

For the purpose of

this article no substitute fireman, or any one serving on probation, or any
fireman in a city, town or village having a relief association in its fire department who is not a member of such association, shall be deemed to be a fireman
within the meaning of this article. The treasurer of every such relief association before entering upon the duties of his office, shall give a good and sufficient
bond to said relief association conditioned for the faithful discharge of the
duties of his office, and for the safe keeping and paying over, according to law,
of all moneys which come into his hands as such treasurer. [1909, ch. 123, § 5.]
§ 4004. Pensions not subject to legal process. No payments made or to be
made by such association to any member on the pension roll shall be subject to
judgment, garnishment or execution, or other legal process, and no persons
entitled to such payments shall have the right to assign the same, nor shall
the association have the authority to recognize any assignment, or pay over any

sum which has been

assigned.

[1909. ch. 123, § 6.]
980
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§ 4005. Public examiner to make annual examination. It shall be the duty
of the public examiner to annually examine the books and accounts of the
secretary and treasurer of such relief association receiving funds under the
provisions of this article, and if he finds that the money or any part of it has
been or is being expended for unauthorized purposes, he shall report the same
to the governor. The governor shall thereupon direct the state auditor not to
issue any warrants for the benefits of the fire department or relief association
of such city, town or- village, until it shall be made to appear to the public
examiner, who shall report the fact to the governor, that all money wrongfully
expended has been replaced. The governor may take such further action as

the

emergency may demand.

[1909, ch. 123, § 7.]

§ 4006. Powers of association through trustees. Said association, through
its board of trustees and officers shall have full charge, management and
control, of said funds herein provided for, which said funds shall be derived
from the following sources:
First From interest, rents, gifts or money from other sources.
Second : From funds received from the state of North Dakota. [1909, ch.
:

123, § 8.]

Article 13.— Free Libraries.

how provided. The city council of each city, not
exceeding in population fifty thousand inhabitants, and each village or township board of every village and township containing over four hundred inhabitants, shall have the power to establish and maintain a public library and
reading room, and for such purpose may annually levy and cause to be collected, as other taxes collected, a tax not exceeding four mills on each dollar
of the taxable property of such city, village or township, to constitute the
library fund, which fund shall be kept separate and apart from the other
money of the city, village or township, by the treasurer thereof, and the same
shall be used exclusively for such purpose, provided, that no library shall be so
established without first receiving the approval of the majority of the electors
of such city, village or township, voting on such question at any general election at which it mav be submitted to a vote.
[1911, ch. 179; 1909, ch. 155;
R. C. 1905, § 2972: 1887, ch. 56, § 1 : R. C. 1899, § 2467 1901, ch. 97.]
Appointment. For the government of such
§ 4008. Board of directors.
library and reading room there 6hall be a board of five directors appointed from
the citizens of such city, village or township, of both sexes, who shall be
appointed by the board of education or school board of such city or village, or,
where there is no incorporated city or village, by the board of supervisors of such
township and there shall be one member of such board of education or school
board or board of supervisors appointed as one of the directors of such librarj"
and reading room. Such directors shall hold their office for three years from
the first day of July in the year of their appointment, and until their successors
are appointed, but upon their first appointment they shall divide themselves
at their first meeting by lot into three classes, and one of such directors shall
hold office for one year and two for two years and the remaining two for three
years, and thereafter there shall be appointed in each year the requisite number to fill the vacancies caused by the expiration of the terms of those going
out of office in such year. All vacancies shall be immediately reported by the
board of directors to the board of education, school board or board of supervisors and filled by such board of education, school board or board of supervisors, and if for an unexpired term, for the residue of the term only.
No
compensation whatever shall be paid or allowed any director in such official
capacitv.
[1909, ch. 155: R. C. 1905. § 2973; 1887. ch. 56, § 2; R. C. 1899.
§ 4007. Library fund,

;

;

§

2468.1

§ 4009. Board of directors. Duties. Powers. Said directors shall immediately after their appointment meet and organize by electing from their
number a president and secretary. They shall make and adopt such by-laws,
981
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or township shall accept such warrant and apply the proceeds from
the sale of the same to the library fund, which, together with the amount
donated, shall be held subject to the order of the board of directors for such
library, and the payment of such warrant shall be provided for in the next
assessment of taxes in such city, village or township, and such library may be
organized without submitting the same to a vote as provided in section one
[as amended section 4007 herein].
[1909, ch. 155: B. C. 1905, § 2978; 1887,
ch. 56, § 7 R. C. 1899, § 2473.]
city, village

;

Article 14.— Bonds of Municipal Corporations.
§ 4014. Bonded indebtedness. For what incurred. Limit of. Any city or
municipal corporation in this state may incur a bonded indebtedness for the
purpose of erecting public school buildings and other buildings for city purposes, purchasing fire apparatus, putting in water works, sinking public wells
or cisterns and putting in sewers and improving streets, which said indebtedness, together with the indebtedness which then exists shall not, except as
otherwise provided, exceed five per cent of the assessed valuation of the taxable property in such city or municipal corporation as shown by the return of
the assessor for the year next preceding the time at which such indebtedness
shall be incurred. Provided, that any incorporated city may by a three-fourths
vote of resident property owners increase such indebtedness three per centum
on such assessed value beyond said five per cent limit. [1911, ch. 76; R. C.
1905, § 2979 1887, ch. 16, § 1 1890, ch. 97, § 1 R. C. 1899, § 2474.]
Liability of government or other public body for its own obligations, stolen from it.
;

;

;

39 L.R.A.(XJS.) 444.
Issue of bonds in payment of municipal water work*. 61 L.R.A. 49.
Holders as necessary parties to proceedings to invalidate municipal bonds.

3

L.HA.

(N.S.) 256.

Corporate bonds as subject of attachment as tangible property. 36 L.R.A.(N.S.) 421.
flight of taxpayer, in absence of statute, to enjoin issuance or payment of municipal
bonds. 36 L.R.A.IN.S.) 3.
§ 4015. Bonds, how issued. Election. The bonds issued for the purposes
mentioned in the last section shall be issued by the city council or board of
trustees of any city or municipal corporation only upon a majority vote of the
qualified electors of such city or municipal corporation voting thereon at an
election regularly called for that purpose and in accordance with the provisions
of the charter of such city or municipal corporation governing the issuance
and sale of bonds ; provided, that in all cities and municipal corporations wherr

the charter does not provide the manner of calling and holding an election for
the purpose aforesaid, a special election shall be called and held as herein
provided, or such question may be submitted at any annual election. The city
council or board of trustees at any regular meeting thereof may decide to call
a Bpecial election to vote bonds for any of the purposes stated in section 4014.
and they shall give at least fifteen days' public notice of such election by at
least two publications thereof in a weekly newspaper published therein, or if
there is no such newspaper then by posting such notice in five public places in
such city. Such notice shall state the amount and denomination of the bonds
to be voted for, the rate of interest thereof, the purpose for which such bonds
are to be issued, the form of the ballots to be used and the time and place of
holding such election. The judges and clerks shall be appointed and the election shall be conducted as provided by the charter of said city for conducting
annual elections, and the returns shall be canvassed and in like manner returned. This article shall not be construed to limit or restrict the power?
already conferred by any special charter upon the council of any city or
municipal corporation. The bonds voted as provided for in this article shall
he sold at not less than par value. [R. C. 1905, § 2980; 1887, ch. 16, §§ 2. 3:
R. C. 1899, § 2475.]
Object or purposes that may be combined in a single question as to the issuance of
bonds submitted to voters of a municipality. 26 L.R.A.(N.S.) 665.
On what basis majority essential to adoption of proposition for issuing mtiniciT.al
bonds is to be computed. »2 L.R.A.(N.S.) 478.
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and for the management
expedient, not inconsistent with this
control of the expenditures of all moneys
collected for or contributed to the library fund, and the supervision, care and
custody of the library property, rooms or buildings constructed, leased or set
apart for that purpose, and such money shall be drawn from the treasury by
the proper officers upon vouchers of the board of directors without being
otherwise audited. They may, with the approval of the board of education or
school board or board of township supervisors aforesaid, without which no
lease, purchase or contract therefor shall be valid, build, lease or purchase ait
appropriate building and purchase a site therefor, not, however, employing iu
such purchase or building more than one-half of the income in any one year.
[1909, ch. 155; E. C. 1905, § 2974; 1887, ch. 56, § 3; R. C. 1899, § 2469.]
§ 4010. Regulations governing use of library. Every library and reading
room established under this article shall be forever free for the use of the
inhabitants of the city, village or township where located, always subject to
such reasonable rules and regulations as the board of directors may deem necessary to adopt and publish to render the use of said library and reading room of
the greatest benefit, and the board may exclude from the use of said library
rules

to the duties of officers

of the library and reading room as
article.

may be

They shall have the exclusive

all persons who shall willfully violate such rules.
[1909. ch. 155; R. C. 1905, § 2975; 1887, ch. 56, § 4; R. C. 1899, § 2470.1
§ 4011. Annual report. The board of directors shall make an annual report
on July first of each year to the said board of education or school board or

and reading room any and

board of supervisors stating the condition of the library and property, the
various sums of money received from all sources, and how much money has
been expended and for what purpose, the number of books and periodicals on
hand, the number added by purchase or gift during the year, the number lost
and loaned out, the character and kind of books contained in the library, with
such other statistics, information and suggestions as they may deem of general
interest and a copy of said report shall be filed with the city council or township board and the state librarv commission. [1909, ch. 155 R. C. 1905, § 2976
;

1887, ch. 56, § 5; R. C. 1899, § 2471.]
§ 4012. Donations. All persons desirous of making donations of money,
books, personal property or real estate for the benefit of such library shall
have the right to vest the same in the board of directors, to be held and controlled by such board when accepted for the use of such library and reading
room, and as to such accepted property said board shall be held and considered
to be special trustees.
[1909, ch. 155 R. C. 1905, § 2977 1887, ch. 56, § 6
R. C. 1899, § 2472.]
§ 4013. City council appropriate funds. To aid and facilitate the organization of a library in any city, village or township, as in this article provided,
where the same is required by the people thereof, and where in any city the
sum of four hundred dollars or more shall have been donated and deposited
with the city treasurer for that purpose, and in any village or township where
the sum of one hundred and fifty dollars or more shall have been donated and
deposited with the village or township treasurer for the benefit of such library,
and also where such amount shall, prior to the passage of this code, have been
donated and expended for the purchase of a library existing in any such city,
village or township, the city council of such city is authorized and it shall bV
its duty to appropriate two hundred dollars from the general fund of such city
for such library, for which amount a warrant shall be drawn on the city
treasurer ; and the board of trustees of such village or the board of supervisor*
of such township are authorized and it shall be their duty to appropriate one
hundred dollars from the general fund of such village or township for such
library, for which amount a warrant shall be drawn on such village or' township treasurer; provided, that in the case of any library associations now
existing it shall first agree to turn over to the library and reading room thus
established all books, periodicals and other property. The treasurer of such
;

;

;
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Article 15.— City Bonds fob Auditobium, Gymnasium, Play Gbounds, Public
Baths, Etc.
§ 4016. Bonded indebtedness, purposes for which incurred. The board of
city commissioners or the city council of any city shall have the power to
submit to a vote of the electors at any general or special election propositions
for the issuing of bonds for the erection of a muncipal auditorium, armory,
the erection of a joint auditorium and armory, public play grounds, a public
gymnasium, public baths, or other public places of amusements or entertainment, and for the purchase of suitable sites for such erection or purpose; and
in case a majority of the electors voting on any such proposition vote for the
same at any regular election, or at any special election called for that purpose
it shall be the duty of the board of city commissioners, or of the city council
and mayor of any city, forthwith to issue such bonds and proceed to carry out
such proposition so submitted. [1913, ch. 71, § 1.]
This section evidently supersedes paragraph 74 of section 38J8.
Bonded indebtedness limit. Bonds for such purposes shall not be
voted or issued in a sum which shall increase the indebtedness of such city
to an amount exceeding five per cent of the assessed valuation of the taxable

§ 4017.

property therein, as determined by the last preceding city assessment, except
when by a two-thirds vote at a general or special election such city has voted,
or at the election authorizing such bond issue, votes by a two-thirds vote, to
increase such indebtedness three per centum on such assessed value beyond
said five per cent limit. Such limitation shall, however, in no manner affect
the right of any city when authorized by a majority vote at any general or
special election to become indebted in an amount not exceeding four per cent
of such value without regard for the existing indebtedness of such city, for
the purpose of constructing or purchasing water works for the purpose of
furnishing the water supply to the inhabitants of such city, or for the purpose
of constructing sewers, as now by law provided, nor shall bonds so issued for
the purpose of constructing or purchasing water works for the purpose of
furnishing a water supply to the inhabitants of said city, or for the purpose of
constructing sewers be considered or included in determining the debt limit
of anv city in the matter of issuing bonds for any of the purposes hereinbefore
provided. [1913, ch. 71, § 2.]
Kefuhdinj.' bonds as indebtedness within
1099.

meaning of debt limit provisions.

37 L.R.A.

(X.S.)

§ 4018. Bonds paid, how. No bonds issued under the provisions of this
article shall be sold for less than their par value, and the city issuing such
bonds shall, at or before the time of issuing the same or incurring the indebtedness for which the same are to be issued, provide for the collection of a direct
annual tax sufficient to pay the interest on such debt or such bond when it
falls due. and to pay and discharge the principal thereof when the same
becomes due, and such provision for the collection of such annual tax shall
be irrepealable until sucli debt is paid; provided, further, that none of the
hereinbefore mentioned bonds shall be issued unless at an election after twenty
days' notice in a newspaper published in the city, stating the purpose for which
said bonds are to be issued and the amount thereof, the legal voters of the city
shall, by a majority vote, determine in favor of issuing such bonds provided,
further, that no bonds issued under the provisions of this article shall be issued
for a longer period than twenty years.
[1913, ch. 71, § 3.]
Pavment of commissions for sales of bonds as violating requirement that bond* ahall
;

not be sold for less than par. 39 L.R.A.(N.S.) 248.
Accrued interest as part of par value within prohibition against sale of bonds at less
than par. 85 LJt.A.(N.S.) 789.

Article 16.— Refunding City Bonds.
§ 4019. Refunding authorized. Each incorporated city in this state is authorized and empowered, by and through its city council, when deemed in
984
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judgment of said council to be to the best interests of the eity, to issue
negotiable bonds in the name of the city for the sole purpose of funding
the outstanding indebtedness of such city, represented by the city warrants,
bonds or orders of such city existing against the city, which is at the time
due and payable, or is about to become due and payable, or whenever said
indebtedness can be refunded at a lower rate of interest than the then existing rate of interest on said indebtedness.
[R. C. 1905, § 2981 1893, ch. 32.
R. C. 1895, § 2476.]
§ 1
Council may refund city's indebtedness without vote of electors. Hyde v. Ewert, Id H.
the
its

;

;

D. 133, 91 N. W. 474.
Issuance of funding bonds does not create new or additional indebtedness. Kat. Life
Ins. Co. v. Mead, 13 S. D. 37, 83 X. W. 78; City of Mitchell v. Smith, 13 S. D. 341, 80 X.

W.

1077.

Issuing funding bonds does not increase debt, but changes form. City of Pierre v.
Dunseomb, 106 Fed. 611, 45 C. C. A. 499; Hughes County v. Livingston, 104 Fed. 306, 43
C. C. A. 541.
Power to borrow money and issue bonds for all municipal purposes includes power to
issue bonds to refund Indebtedness.
City of Huron v. Sav. Bank, 86 Fed. 272, 30 C. C. A.
38; Second Ward Sav. Bank v. Huron, 80 Fed. 660.
Refunding bonds may be issued by citv on discretion of council without action by
electors. Hyde v. Ewert, 16 S. D. 133. 91 N. W. 474.
Refunding bonds as indebtedness within meaning of debt limit provisions. 37 L.R.A.
(X.S.) 1099.

§ 4020. Bonds, denominations, interest. Each bond issued under the provisions of this article shall recite upon its face that it is so issued. Such bonds
shall be in denominations of not less than five hundred dollars nor more than
one thousand dollars; shall severally show and bear the date of their issue
and the date when payable, and shall be made payable in not less than five
years nor more than twenty years from their date ; shall be made payable
to the purchaser or bearer and made payable anywhere in the United States
shall bear interest not exceeding the rate of six per cent per annum, payable
annually or semi-annually as may be agreed upon, and shall have interest
coupons attached. Said bonds shall be engraved or lithographed on bond
paper, and said bonds and each of said coupons shall be signed by the mayor
and attested by the city clerk or auditor of the city in whose name they are
issued, and to each bond, but not to the coupons the seal of such city shall
be affixed. [R. C. 1905, § 2982; 1893, ch. 32, § 2; R. C. 1899, § 2477.]
§ 4021. Sale of bonds. Such bonds may be sold by the city council at not
less than their par value, and the proceeds thereof shall be applied solely to
the payment of the outstanding indebtedness of such city represented by city
warrants, bonds or orders which are authorized to be funded under the
provisions of section 4019; or said bonds issued as herein provided may be
exchanged at not less than par value for not less than an equal amount, at par
value, of such outstanding bonds, warrants or orders of said city as are
authorized to be funded under the provisions of section 4019, and when such
exchange shall be made said outstanding bonds, warrants or orders so paid
by the issue of bonds as herein provided, shall be marked respectively, " paid
(stating number of such bond)," and shall be retained by the
by bond No. .
city treasurer until his settlement with the city council, and shall then be compared with the new bond registered, and after such comparison shall be placed
in the custody of the city clerk or auditor whose duty it shall be to preserve
the same. [R. C. 1905, § 2983 1893, ch. 32, § 3 R. C. 1899, § 2478.]
Payment of commissions for sales of bonds ns violating requirement that bonds shall
.

.

;

;

not be fold for less than par. 3<J L.R.A.(N.S.) 248.
Accrued interest as part of par value within prohibition against sale of bonds at less
than par. 35 L.R.A.(X.S.) 799.

§ 4022. Record of bonds. The bonds issued as herein provided shall before
delivery thereof to the purchaser be presented by the city clerk or auditor
to the city treasurer who shall register them in a book to be kept for that
purpose and known as the " bond register." wherein he shall enter the number
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of each of said bonds, its date, the date of its maturity, its amount and rate
of interest and to whom and where payable. [B. C. 1905, § 2984; 1893, ch. 32.
§ 4; R. C. 1899, § 2479.]
§ 4023. Tax for interest. Sinking fund. The city council shall, each year,
levy upon the taxable property in the city a sufficient tax to pay the interest
on such bonds as the same shall accrue and also, within a reasonable time
before the maturity of said bonds, a sufficient tax to provide a sinking fund
for the payment of such bonds at maturity. [R. C. 1905, § 2985; 1893, ch. 32,
§ 5; R. C. 1899, § 2480.]
§ 4024. Duty of treasurer. On presentation of such bonds and the several
coupons thereto attached at their maturity, respectively, it shall be the duty
of the city treasurer to pay the same out of any funds in his hands applicable
thereto and to cancel the same by writing or stamping across the face of each
bond or coupon so paid, " cancelled by payment this
day of
(inserting the date of such payment)." [R. C. 1905, § 2986; 1893, ch. 32, § 6
R. C. 1899, § 2481.]
§ 4025. Bonds' negotiable. All bonds issued in substantial conformity to
the provisions of the preceding six sections shall in law be considered negotiable. [R. C. 1905, § 2987; 1893, ch. 32, § 7; R. C. 1899, § 2482.]

Article 17.— Refundino Bonded School Indebtedness.
§ 4026.

Bonds may be refunded.

All bonds heretofore issued

by any

city

or by or under the authority of the board of education of any city in this
state for school or school house purposes may be refunded in the discretion of
said board in the manner hereinafter provided, whenever there is not sufficient money in the treasury of such city applicable thereto, to pay such bonds.
[R. C. 1905, § 2988; 1887, ch. 12, § 1; R. C. 1899, § 2483.1
§ 4027. Denomination of bonds. Said bonds shall be in denominations of
not less than one hundred nor more than one thousand dollars, shall be numbered consecutively from one upward, shall bear the date of their issue,
shall be made payable to the purchaser or bearer, shall be payable ten years
from date, and shall bear interest at a rate not exceeding seven per cent per
annum payable annually, with interest coupons attached, and principal and
interest shall be made payable at such place as may be designated by the
board of education. The bonds and each coupon shall be signed by the mayor
and attested by the city clerk or auditor under the seal of the city. Said
bonds shall be printed, engraved or lithographed on bond paper, and a duly
authenticated copy of this article shall be printed on the back of each bond.
[R. C. 1905, § 2989; 1887, ch. 12, § 2; R. C. 1899, § 2484.]
§ 4028. Board of education to levy tax. The board of education shall levy
each year upon the taxable property of such city a tax sufficient to pay
the interest on said bonds as the same accrues, and after five years from the
date of said bonds an annual sinking fund tax sufficient for the payment
of said bonds at maturity, which taxes shall become due and be collected
the same as other city taxes.
[R. C. 1905, § 2990; 1887, ch. 12, § 3; R. C.
1899, § 2485.]
how
executed.
4029.
Bonds,
The refunding of indebtedness and the is§
suance of bonds provided in this article shall be under the control and direction of the board of education, and a resolution of said board directing the

execution of such bonds and specifying the number and amount of each bond
and require the mayor and city clerk or auditor to execute
manner herein provided, and deliver the bonds so executed to
the board of education, who shall provide for the sale and negotiation thereof
or for the exchange of said bonds for outstanding bonds authorized to be
refunded under this article, as they may deem best; provided, that such
refunding bonds shall not be sold or exchanged at less than par value. Both
shall authorize
the same in the
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principal and interest of said bonds shall be paid by the city treasurer by
warrants drawn upon the funds created therefor and issued under the direction
of the board of education. A duly certified copy of the resolution of the board
of education authorizing and directing the execution of such bonds by the
mayor and city clerk or auditor shall be printed on the back of each bond.
A register of all bonds so executed shall be made by the city clerk or auditor
and kept in his office as a public record, showing the number, date, amount,
interest, name of payee and when and where payable, of each and all bonds
executed under the provisions of this article. And after such outstanding
bonds shall have been so refunded the same shall be placed in the hands of
the city clerk or auditor after having had first marked across the face thereof
44
in red ink the words
refunded bond; M and the city clerk or auditor shall
thereupon make a record of each bond in the same manner provided herein
for bonds issued under this article and at the next regular meeting of the city
council shall cancel and burn said bonds in the presence of the city council
and make a record of such action in the proceedings of the council. [R. C.
1905, § 2991 1887, ch. 12, § 4 ; R. C. 1899, § 2486.]
;

Article

18.

— Refun di\o Certain Municipal Bonds.

What

corporation may issue. Each incorporated town or village,
school district or township in this state, that has heretofore issued, or shall
hereafter issue bonds, purporting to have been issued for any purpose authorized by law, which bonds have been actually sold and delivered to purchasers
'or value, so that the same constitute a valid and existing indebtedness may
at any time after maturity or before maturity, with the consent of the holder,
and while said bonds are a valid and existing indebtedness against such town
or village, school district or township, refund the same and issue and negotiate new bonds for the amount of such indebtedness or any part thereof.
iR. C. 1905, § 2992; 1905, ch. 54, § 1.]
§ 4031. Authority for issue. The necessity for issuing and negotiating
bonds under the provisions of this article shall be determined as follows:
In case of incorporated towns or villages, by the board of trustees
In case
•if school districts, by the board of school directors:
In case of townships,
by the board of supervisors. [R. C. 1905, § 2993; 1905, ch. 54, § 2.]
§ 4032. Bonds, how issued. When in the judgment of the board of any of
the municipal corporations herein enumerated, it shall be deemed to be to the
best interests of such municipal corporation to issue its negotiable bonds
in the name of such corporation for the purpose of refunding or paying the
outstanding bonded indebtedness of such corporation, as enumerated in section 4030, refunding bonds may be issued by resolutions duly and legally
passed at a regular or special meeting of such board. Such bonds may be
signed the same as the bonds refunded or by such officers of the municipal
corporation issuing the same as may be designated in the resolutions providing
for their issuance. Such bonds shall be made payable in not less than five and
not more than twenty years from the date of their issue, and shall not draw
a higher rate of interest than the bonds refunded.
Such bonds shall be in
•iuch denominations as shall be designated in the resolutions authorizing their
issuance, shall bear the date of their issue and date of maturity, and shall
recite on their face that they are issued under and by authority of this article,
and shall be payable to the purchaser or bearer, and shall have interest
oupons attached to each bond representing each interest payment. [R. C.
1905, § 2994; 1905, ch. 54, § 3.]
§ 4033. Bonds may be exchanged or sold. Said bonds may be exchanged
at par for an equal amount of the old bonds of said municipal corporation
with the holder of said indebtedness, or may be sold by the board at not less
'han their par value and the proceeds applied solely to the payment of th»*
indebtedness for which they are issued. [R. C. 1905, § 2995 1905. ch. 54. § 4.]

§ 4030.

:

;
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Bonds to be registered by the treasurer. A record of each and
every bond issued under this article shall be kept by the treasurer of the
municipal corporation issuing the same, showing the number of each bond, its
date, amount, rate of interest, date due, where payable and to whom sold.
§ 4034.

[R. C. 1905, § 2996; 1905, ch. 54, § 5.]

§ 4035. Tax to be levied. The resolutions authorizing the issuance of such
bouds shall provide for the levy and collection of an annual tax sufficient to
pay the interest and principal of such bonds, as provided by section 184 of
the constitution, and the fund arising from such tax levy shall be kept by
the treasurer of such corporation in u special fund to be used solely for the
payment of the interest and principal of such bonds. [R. C. 1905, § 2997;
1905, ch. 54, § 6.]

§ 4036. Limit of issue. No more of such bonds shall be issued than are
necessary for the purpose of paying the outstanding bonds of the municipal
corporations issuing the same, as stated in section 4030 of this article, after
applying the cash in the treasury available for the payment of the said
maturing bonds, and no bonds issued under authority of this article shall be
issued or negotiated for less than their par value.
[R. C. 1905, § 2998 1905.
;

ch. 54, § 7.]

.

§ 4037. Bonds negotiable, when. Bonds issued in substantial conformity
with the provisions of this article, shall in law be deemed negotiable. (R. C.
1905, § 2999; 1905, ch. 54, § 8.]

Article

19.

— Taxes in Certain Corporations.

§ 4038. Interest fund. Any city, town or village in this state having not
less than three thousand inhabitants is authorized and empowered through
its proper officers to levy and collect taxes not exceeding twelve mills on th^
dollar of the assessed valuation of said city, town or village, for the purpose
of creating an interest fund with which to pay interest upon the existing
bonded indebtedness of such municipality, including bonds, if any. issued
under the direction of the respective boards of education therein. If any
officer of such municipality shall use the moneys collected by virtue of this
section for any other purpose than that expressed herein, he shall be guilty
of a misdemeanor, and upon conviction thereof shall be fined not less than ow
hundred nor more than five hundred dollars or imprisoned in the county
jail not less than thirty davs nor more than one year.
[R. C. 1905, § 3000;
1887, ch. 139, § 1; R. C. 1899, § 2487.]
§ 4039. Sinking fund. They may also levy and collect taxes not exceeding
four mills on the dollar for the purpose of creating a sinking fund to pay the
bonds of the municipality as the same may mature and the proper officers of
the municipality may invest the money in said fund in interest bearing
securities of the state or of any organized county therein or of the municipality, and shall in no other manner dispose of the money in said fund, and
if any officer of such municipalities shall use the money in said fund in any
other manner than as provided in this section he shall be guilty of a misdemeanor. fR. C. 1905. § 3001 1887. ch. 139, § 2; R. C. 1899, § 2488.]
§ 4040. For school purposes. They may also levy and collect taxes for
school purposes not to exceed twenty mills on the dollar, the taxes so levied
and collected to be kept in a fund to be called the school fund to be expended
under the direction of the board of education. [R. C. 1905, § 3002: 1887.
eh. 139. § 3; R. C. 1899, § 2489.1
They may also levy and collect
§ 4041. For other municipal purposes.
taxes not exceeding twenty mills on the dollar for all other municipal purpose*
in any one year, on all taxable property within said municipality, and tax^s
so levied and collected shall be kept in a fund to be called the general fund.
[R. C. 1905, § 3003; 1887, ch. 139, § 4; 1890, ch. 98, § 1; R. C. 1899. § 2490.
Tax cannot be levied for purely private object*. Mannin? v. Cltv of DptiIb Lake, ill
N. D. 47, 99 N. W. 51.
;

;

]
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§ 4042. Special assessments for sidewalks. They may also levy and collect
special assessments for sidewalks and street improvements as hereinafter
provided, and the money so collected shall be kept in a fund called the special

assessment fund. [R. C. 1905, § 3004; 1887, ch. 139, § 5; E. C. 1899, § 2491.]
§ 4043. Limitation of indebtedness. It shall be unlawful for the officers of
such municipality to incur any greater indebtedness in any one year than
three thousand dollars in excess of the taxes levied for that year, unless
authorized and directed so to do by a vote of the electors of such municipality
at an election held for that purpose. Any officer or officers contracting the
same shall be guilty of a misdemeanor, and if any. officer of said municipality
shall issue any evidence of such indebtedness he shall be guilty of a misdemeanor. [K. C. 1905, § 3005; 1887, ch. 139, § 6; R. C. 1899, § 2492.]
As of what time is the assessed valuation to be taken for purpose of determining the
debt limit of a municipality. 28 L.R.A.(N.S.) 149.
36
Kight of taxpayer to enjoin creation of excessive indebtedness by municipality.
L.R.A.(N.S.) 9.
Effect of limitation of indebtedness upon the acquisition of a water supply or sewer
system. 59 L.R.A. 604.
Statutes legalizing excessive indebtedness. 27 L.R.A. 703.
What are "public utilities" within statute allowing municipality to exceed debt limit
for purchase or repair of public utilities. 31 KR.A. (N.S.) 556.
Right of municipality to secure public utilities by piecemeal to avoid constitutional
debt limit. 12 L.R.A.(Ks.) 433.

Article 20.— Collection of City Taxes.

The assessors of the several incor§ 4044. City property, how assessed.
porated cities of the state having city assessors shall make out and deliver
to the county auditors of their respective counties the assessment roll of said
city or cities at the time and in the manner provided by the general laws of
the state for county and township assessors ; provided, that in all incorporated
cities of this state, whether incorporated under special acts, or otherwise,
not having city assessors, the assessment roll of all property subject to taxation in any such city made and equalized for county purposes shall be and
constitute the assessment roll for said city and the county auditor of the
county in which any such city is situated shall, as soon as said assessment
roll is completed, certify to the city council of every such city within his
county the aggregate amount of the valuation of the taxable property in any
such city as shown by said assessment roll; provided, further, that all taxes
in any such city levied before the passage and approval of this code shall be
collected as now provided by law or ordinance.
[R. C. 1905, § 3006; 1887,
ch. 142, § 1
1889, ch. 27, § 1 R. C. 1899, § 2493.]
§ 4045. Tax levy, made when. The common council of such cities shall,
on or before the first Monday in September of each year, or within ten days
thereafter, make the tax levy for the current fiscal year, and fix the rate of
taxatiou upon the property in such city, and the auditor of such city shall
forthwith transmit the same to the county auditor. [R. C. 1905, § 3007 1887,
2h. 142, § 2; R. C. 1899, § 2494; 1903, ch. 160.]
§ 4046. Duty of county auditor. It shall be the duty of the county auditor
making out the tax list for said year to place the amount of said city taxes
in accordance with said levy in separate columns in the list of both personal
property and lands, opposite the respective names and parcels of land on
*aid lists.
[R. C. 1905, § 3008; 1887, ch. 142, § 3; R. C. 1899, § 2495.]
§ 4047. Duty of county treasurer. The county treasurer of such county
shall thereupon collect such taxes, together with the interest and penalty
thereon, if any, in the same manner as the general taxes for that year, and
shall pay over to the city treasurer of such city all sums so collected, as fast
as collected, and shall take the city treasurer's vouchers therefor.
[R. C.
:

;

;

m
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1905, § 3009; 1887, ch. 142; § 4; 1889, ch. 29, § 1; R. C. 1899, § 2496; 1901,
ch. 149.]
The amendment of 1901 to this section docs not by implication repeal section 157S.
City of Fargo v. Ross, Co. Treas., 11 N. D. 369, 92 N. W. 449.
§ 4048. Salaries of city treasurers. The city council of all such cities shall
have authority to regulate and fix the compensation and salaries of city
treasurers within their respective cities, whether such cities have heretofore
had such power under their charters or not, and such salaries shall in no case
exceed six hundred dollars. [R. C. 1905, § 3010; 1887, ch. 142, § 5; R. C.
1899, § 2497.]
This article
§ 4049. Does not apply to taxes for special improvements.
shall not apply to taxes levied hy such cities for special improvements therein.
[R. C. 1905, § 3011; 1887, ch. 142, § 6; R. C. 1899, § 2498.]

Article

21.

— Road

and Bridge Taxes.

§ 4050. Road funds to be turned over. All road taxes collected as personal
taxes from residents of any incorporated city, town or village, and all road
taxes collected on account of real or personal property situated within any
incorporated city, town or village by the treasurer of the county in which
such city or town is located, shall be turned over quarterly by such treasurer
to the treasurer of such incorporated city, town or village to be expended
under the direction of the city council of such city or of the board of trustees
of such town or village, as the case may be, in the improvement of the
streets or bridges thereof or of the roads approaching thereto.
[R. C. 1905.
§ 3012; 1887, ch. 147, S 1; R. C. 1899, § 2499.]
Words " incorporated city or town " does not include oivil townships, not merely incorporated municipalities. Blue Grass Twp. v. Morton County, 21 N. D. 557, 132 N\ W.
14 8

§ 4051. Bridge funds to be turned over to city. The county treasurer of
each county wherein any city or municipal corporation shall have constructed
a bridge or shall hereafter construct a bridge over any navigable stream
shall pay to the city treasurer of such city or municipality whereby such
bridge has been constructed or is about to be constructed, all money in the
county treasury or which may come into the county treasury in the bridge
fund of such county, which may have been or shall be levied, assessed and
collected from persons and property, or either, in said city or municipality.
[R. C. 1905, § 3013 1890, ch. 39, § 1 R. C. 1899, § 2500.]
Is constitutional. Stute ex rcl. Hagcn v. Anderson, 22 N. D. 65. 132 N. W. 433.
;

;

Article

22.

— Locat.

Improvements in Certain Citibs.

Assessments for. The city council of any city not organized under
the general law for the incorporation of cities shall have power to make assessments for local improvements on property adjoining or benefited thereby,
including extension of water mains in such cities, owning and operating
exclusively a public system of water works, to collect the same in the manner
hereinafter provided, and to fix and determine and collect penalties for
nonpayment of any such special assessment and taxes. [R. C. 1905, § 3014;
1890, ch. 96, § 1 R. C. 1899, § 2501.]
§ 4053. Improvements, how made. When the city council of such city shall
deem it necessary to open, widen, extend, grade, pave, macadamize, bridge,
curb, gutter, drain or otherwise improve any street, alley, lane or highway
or other public grounds within the city limits, or extend or improve any
public system of water works exclusively owned and operated by the said
city for which a special assessment is to be levied, as herein provided, the
city council shall, by resolution, declare such work or improvement necessary
to be done, and such resolution shall be published for three consecutive weeks,
at least once a week, in the official newspaper of the city, and unless a
majority, in value, of the owners of the property liable to be assessed there§ 4052.

;
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for, shall, within twenty days after the expiration of such publication, file
with the city clerk or auditor a written protest against such improvement,
then the city council shall have power to cause such improvement to br
made and to contract therefor, and to levy and collect the assessment upon
the property so benefited in the manner and at the time other taxes are
collected, and all work done under this section shall be let by contract to the
lowest responsible bidder therefor.
[R. C. 1905, § 3015 1890, ch. 96, § 2
a. C. 1899, § 2502.]
;

Article

— Parks and

23.

Purlic Grounds.

§ 4054. Cities may acquire real estate for. Cities and villages in this state
are empowered and authorized to receive by gift or devise, real estate within
their corporate limits or within five miles thereof for purposes of parks or
public grounds. Such real estate shall be vested in the city or village upon
the conditions imposed by the donors, and upon the acceptance thereof by
the mayor and city council or the board of trustees, the jurisdiction of the
city council or board of trustees shall be extended over such real estate.
The city council and board of trustees of villages shall have power to enact
by-laws, rules and ordinances for the protection and preservation of any
real estate acquired as herein contemplated, and to provide suitable penalties
for the violation of any such by-laws, rules or ordinances. The police powers
of any eity or village that shall acquire any real estate as herein contemplated shall be at once extended over the same by virtue of this article.
[R. C. 1905, \ 3016 1890, ch. 99, § 1 ; E. C. 1899, § 2503.]
As to right to acquire land for park purposes by common-law dedication. Cols r. Minnesota, Loon A T. Co., 17 N. D. 409, 117 N. W. 354, 17 A. A E. Ann. C«s. 804.
;

Article

24.

— Parks

and Park

Districts.

Any

incorporated city of the state of North Dakota
may by a two-thirds vote of its council by yeas and nays at a regular meeting
thereof, take advantage of the provisions of this article.
[1907, ch. 179, § 1
R. C. 1905, § 3017; 1905, ch. 143 § 1.]
Not unconstitutional as delegating legialatiye power to council. Validly y. Park
Comrs.. 16 N. D. 25, 15 L.R.A.< N.S.) 61, 111 N. W. 618.
§ 4056. Park districts, how created. Any city desiring to take advantage
of this article shall do so by ordinance expressing its intent and desire so
to do, whereupon the territory embraced in such city shall be deemed and
it is hereby declared to be a park district of the state of North Dakota.
[1907, ch. 179, § 2; R. C. 1905, § 8018; 1905, ch. 143, § 2.]
§ 4057. How designated. Powers of. Each park district of the state shall be
M and as such shall have
known as " park district of the city of
,
a seal and perpetual succession, with power to sue and be sued, contract and
be contracted with, acquire by purchase, prift, devise or otherwise, and hold,
own, possess and maintain real and personal property in trust for the purpose of parks, boulevards and ways, and to exercise all the powers hereinafter designated or which may hereafter be conferred upon it. [1907, ch. 179,
§ 3; R. C. 1905, § 3019; 1905, ch. 143, § 3.1
§ 4058. Election of commissioners. Filling vacancies. The powers of each
park district shall be exercised by a board of park commissioners consisting
of five members who shall hold office for the period of five years from and
after the date of their election and qualification and until their successors
are duly elected and qualified, except the members of the first board, who
One member until the third Tuesday in
shall hold office as follows:
April of the year following their election, one member until one year from
the last mentioned date, one member until two years from the last mentioned date, one member until three years from the last mentioned date and
one member until four years from such last mentioned date. The members
of the park commission shall qualify by taking and filing with the city
§ 4055. Procedure.
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auditor of the city the oath prescribed by section 211 of the constitution.
city treasurer shall be ex-officio treasurer of the park district. He shall
take the oath prescribed by section 211 of the constitution and shall furnish
such bond as may be required by the commission. The members of the
commission shall be elected by the qualified electors of the park district at
the annual city election held on the first Monday of April of each year, shall
qualify within ten days after their election, and shall on the third Tuesday
of April organize by the selection of a president and vice-president. The first
board may be elected at a regular annual city election or at a special election
for that purpose called by the city council. The members of the board shall
receive no compensation for their services as such, and shall have the qualifications of electors of such district.
They shall not be interested in any
contract entered into by said commission. Vacancies on such board shall be
filled by the board until the next regular election of members of the board,
when such vacancies shall be filled by election. Removal of residence from
the park district by any member of the commission shall create a vacancy.
[1907, ch. 179, § 4; R. C. 1905, § 3020; 1905, ch. 143, § 4.]
§ 4059. Powers of commission. The park commission shall have power
1. To acquire by purchase, gift, devise, condemnation or otherwise, land
within its territorial limits, or within two miles therefrom, for parks, boulevards and ways, and shall have sole and exclusive authority to maintain,
govern, erect and improve the same.
2. To lay out, open, grade, curb, pave and otherwise improve any path,
way or street, in, through or around said parks, and to construct, erect,
build, maintain, manage, govern and erect any and all buildings, pavilions,
play and pleasure grounds or fields and such other improvements of a like
character as may be deemed necessary.
3. To pass all ordinances necessary, requisite and needful for the regulation and government thereof, and to make, change and enforce any order
with reference thereto.
•1.
To levy special assessments on all property specially benefited by the
purchase, opening, establishment and improvement of such parks, boulevards
and ways or streets or ways about the same.
5. To require the services of the city engineer of the city included in such
park district, who shall be ex-oflficio engineer and surveyor of such commission, and to require the services of a clerk, and such clerk shall be paid
by such commission for his services as clerk a salary not to exceed twentyfive dollars ($25.00) per month, to appoint other employes for the performance of manual labor, including such police force as may be deemed

The

necessary.
6. To issue the negotiable bonds of the park district in a sum not to exceed
one and one-half per cent of the taxable property therein situated, for the
sole and exclusive purposes of purchasing and acquiring lands for such parks,
boulevards and ways, and for the permanent improvement thereof, including
the erection and construction of buildings, pavilions, plays and pleasure
fields; provided, such bonds shall not bear a rate of interest to exceed six
per cent and provided, further, that upon the affirmative vote of the electors
of such district, as by law provided, such commission may be authorized to
issue such bonds in any amount in the aggregate not to exceed five per cent
of the value of the taxable property in such district.
7. To levy taxes upon all property within said district for the purpose of
maintaining and improving said parks, boulevards and ways, and to defray
Hie expanses of such board: provided, that such tax so levied shall in no
year exceed the sum of three mills on each dollar of taxable property within
;

s.iid district.
8.

To

vard or

establish building lines for all property fronting on any park, bouleway under the direction and control of such commission, and to
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and planting of property within four hundred

feet

To borrow money

in anticipation of taxes already levied to defray the
expenses of the year and to issue therefor the notes or obligations of the
9.

district.
10. To connect any park or parks owned or controlled by it with any other
park or -parks, and for that purpose to select and take charge of any connecting street or streets or parts thereof, and the said park commission shall
have sole and exclusive charge and control of such street or streets so taken
for such purpose.
11. To plant, set out, maintain, protect and care for shade trees in any of
the public streets or highways of their respective districts, and to specify
and regulate the kinds of trees that shall be planted or set out in such streets
or highways, the size and location of such trees and the methods to be used
in the planting and cultivation thereof, and to pass such ordinances as may
be requisite, necessary or needful for the protection and control of such

[1911, ch. 75; 1909, ch. 176, § 5; 1907, ch. 179, § 5; R. C. 1905, § 3021
1905, ch. 143, § 5.]
1. Taking of property for parka and squares as a public purpose.
22 L.R.A.(N.S.)

trees.

170.
8. Prohibiting use of automobile* in parks.
1 L.R.A.(N.S.) 221.
Power to improve streets for park purposes at expense of abutting owner.
(NJS.) 1056.

C

32 L.R.A.

where held. Ordinances. The park commission shall
hold a regular meeting on the first Tuesday of each month at such hour as
it may by rule designate, and such special meetings as it may deem necessary.
Special meetings may be called by the president and must bo called by him
upon the request in writing of two members of the board. The commission
shall have power to adopt snch rules of procedure as it may deem necessary.
The powers of the commission shall be exercised by ordinance unless otherwise provided. All ordinances shall be read twice and at least eight days
shall intervene between the readings.
They shall be adopted by yea and
nay vote and shall be approved by the president and published in the official
newspaper of the city and shall go into effect upon such publication. The
enacting clause of all ordinances shall be as follows: " Be it enacted by the
" The
park commissioners of the park district of the city of
yea and nay votes shall be taken on all propositions involving the expenditure of money, and levying of taxes or the issuance of bonds or other certifi§ 4060. Meetings,

cates of indebtedness.
All contracts shall be let to the lowest responsible
bidder after advertisement in the official newspaper of the city for three
successive weeks, once in each week; provided, that such commission shall
have the power to reject all bids. All contracts shall be in writing and
signed by the president and clerk of the board and unless so executed shall
be void. At no time shall the debt of the park district exceed five per cent
of the taxable property within the district, according to the last preceding
assessment. No bill, claim, account or demand against the district shall be
audited, allowed or paid until a full itemized statement in writing properly
verified shall be filed with the park commission. All claims against the park
district arising out of negligence shall be in writing and verified by the
claimant, and shall contain a full, clear and concise statement of the transaction out of which it is alleged to arise, giving time, place, extent of injury
or damage, and shall be filed within thirty days from the date thereof with
the clerk of the board. No action shall be maintained unless begun after
thirty days and within six months from the date of the filing of the claim.
[1907, ch. 179, § 6: R. C. 1905, § 3022; 1905, ch. 143, § 6.]
Municipal liability for defects or obstructions in paths in parks. 20 L.R.A.fN'.S.) 57 4>
for defects or obstructions in park strips, or 6ides of street*.
20 L.R.A.(N.S.)
593; 40 L.R.A.(XJ?.) 94.
for negligence of park commissioners.
2 L.R.A. (N.S.) 147.
63
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other than streets.

*

through unsafe conditions in parks or public grounJ!*

33 I,/R.A. N.S.)
(

Miscellaneotu Provisions.

523.

§ 4061. Police magistrate to have jurisdiction. The police magistrate of the
city shall have exclusive jurisdiction to try and determine all causes of
action for violation of the rules or ordinances enacted by the board and the
procedure therein with the right of appeal shall be as prescribed by general
law. [1907, ch. 179, § 7; R. C. 1905, § 3023; 1905, ch. 143, § 7.]
§ 4062. General law governs commissioners. In the issuing of bonds, warrants, certificates of indebtedness and in levying any tax or special assessment
and in otherwise carrying out, enforcing or making effective any of the
powers herein granted, the park commissioners and their officers and the
park district shall be governed by and shall follow the laws enacted for the
government of cities, except as herein otherwise specially provided. [1907,
ch. 179, § 8; R. C. 1905, § 3024; 1905, ch. 143, $ 8.]
§ 4063. Repeal. Chapter 143 of the laws of North Dakota of 1905 is hereby
repealed, but in so far as said law has not been held to be unconstitutional
and void, this article, so far as consistent therewith, shall be held and construed to be a continuation of and not a repeal of such law. [1907, ch. 179.
§ ».]

Chapter 143 of the Laws of 1905, here repealed, constitutes sections 3017-3024 of the
Revised Codes of 1905.

Article 25.— Village Parks.
§ 4064. Procedure. Any incorporated village of the state of North Dakota
may, by a majority vote of its board of trustees by yeas and nays at a
regular meeting thereof, take advantage of the provisions of this article.
[1913, ch. 290, § 1.]

§ 4065. Creation of park districts. Any village desiring to take advantage
of this article shall do so by ordinance or resolution regularly adopted,
expressing its intent or desire so to do, whereupon the territory embraced
in such village, or within the park which may be acquired under this article
if not within the village limits, shall be deemed and is hereby declared to
be a park district of the state of North Dakota. [1913, ch. 290, § 2.]
§ 4066. How designated. Power of. Each park district under this article
shall be known as " park district of the village of
and as
such district shall have a seal and perpetual succession, with power to sue
and be sued, contract and be contracted with, acquire by purchase, gift,
devise or otherwise, and hold, own, possess and maintain real and personal
property in trust for the purpose of parks, boulevards and ways, and to
exercise all the powers herein designated, or which may hereafter be conferred upon it.
[1913, ch. 290, § 3.]
§ 4067. Commissioners, election thereof and filling of vacancies. The powers
of each park district shall be exercised by a board of commissioners consisting
of three members, who shall hold office for a period of three years from and
after the date of their election and qualification, except the members of the
first board, who shall hold office as follows : One member until the first annual
village election following their election; one member until one year from the
last mentioned date and one member until two years from such last mentioned
date. The members of the park commission shall qualify by taking and filing
with the village clerk the oath prescribed by section 211 of the constitution.
The village treasurer shall be ex-officio treasurer of the park district, and he
shall take the oath prescribed by section 211 of the constitution, and shall
furnish and file such bond as may be required by the commission.
The
members of the park commission shall be elected by the qualified electors of
the village at the annual village election, and shall qualify within ten days
after their election, and shall organize, within ten days after so qualifying,
by the selection of a president, vice-president and secretary. The first board
may be elected at a regular or special meeting called therefor by tho board
of trustees of the village. The members shall receive no compensation for
094
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their services, and shall have the qualifications of electors of the village.
shall not be interested in any contract entered into by said commission.
Vacancies on the board shall be filled by the remaining members of the board
until the next regular village election when such vacancies shall be filled by

They

election.

[1913, ch. 290, § 4.]

The park commission shall have power
(a) To acquire by purchase, gift, devise, condemnation or otherwise, land
within its territorial limits or within one mile therefrom, for parks, boulevards and ways, and shall have sole and exclusive power and authority to
maintain, govern, erect and improve the same.
(b) To lay out, open, grade, curb, pave and otherwise improve any path,
way or street, in, through or around said parks, and to construct, erect,
build, maintain, manage, govern, any and all buildings pavilions, play and
pleasure grounds or fields, and such other improvements (of) or a like character as they may deem uecessary.
(c) To pass and promulgate all rules and regulations, either by ordinance
or resolution, requisite and needful for the regulation and government thereof,
and to make, change and enforce any order with reference thereto.
(d) To levy special assessments on ell property specially benefited by the
purchase, establishment and improvements of such parks, boulevards and
ways or streets about the same.
(e) To employ such engineers, surveyors and clerks or other employes,
including such police force as may be necessary, and to define and prescribe
their respective duties and to fix their compensation.
(f) To issue negotiable bonds of the park district in a sum not to exceed
one and one-half per cent of the taxable property therein situated, for the
sole and exclusive purpose of purchasing and acquiring lands for such parks,
boulevards and ways, and for the permanent improvements thereof, including
the .erection of the necessary buildings, pavilions, play and pleasure fields;
provided, however, that such bonds shall not bear a rate of interest to exceed
six per cent per annum.
(g) To levy taxes upon all property within said district for the purpose
of maintaining and improving said parks, boulevards and ways, and to
defray the expenses of such board and their employes; provided, however,
that such taxes so levied shall in no year exceed the sum of three mills on
each dollar of taxable property within said district.
(h) To establish building and street lines for all property fronting on any
park, boulevard or way, under the direction and control of said commission,
and to control the subdivision and platting of property within two hundred
§ 4068. Powers of the commission.

feet thereof.
(i) To borrow money in anticipation of taxes already levied to defray the
expenses of the year, and to issue therefor warrants or other obligation of the

district.
(j) To plant, to set out, maintain and protect and care for shade trees
in any of the public streets or highways of said parks or park districts, and
to specify and regulate the kind of trees that shall be planted or set out in
such streets or highways, the size and location of such trees and the method
to be used in planting and cultivating the same, and to pass such resolutions
or ordinances as may be necessary or needful for their control and protection.
[1913, ch. 290, § 5.]
See annotation to recti on 4059.

§ 4069. Meetings are held, ordinances and resolutions. The park commission 6hall hold a regular meeting on the first Monday of each and every
at such hour as it may deem most convenient, and such special meetings as it shall deem necessary. Special meetings may be called by the
president, and shall be subject to the same regulations as the calling of
special meetings of the board of trustees of the village. The powers of the

month
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commission shall be exercised by resolution or ordinance. All resolution i or
ordinances shall be read once, and shall be adopted by the yeas and nays,
be approved by the president and upon the same being published once in the
official paper of the village, they shall go into effect within three days after
the publication thereof. No expenditure of money, or levying of taxes, or
the issuance of bonds, or other certificate of indebtedness, shall be made
excepting upon the yea and nay vote of the commission. The letting of all
contracts shall be subject to the same regulations and restrictions as provided
for the letting of contracts by the village, and shall be signed by the president and secretary. At no time shall the debt of the park district exceed
live per cent of the taxable property within the district, according to the
last preceding assessment. All bills, claims and accounts or demands against
said district shall be audited, allowed and paid in the same manner as bills
against the village, and no action of any kind shall be maintained unless such
claim, bill or demand has been regularly presented. [1913, ch. 290, § 6.]
§ 4070. Justice of the peace. Jurisdiction. The village justice of the peace
shall have the full and exclusive jurisdiction to try and determine all causes
of action for the violation of any rules, ordinances or resolutions enacted by
the board, and all procedure before the justice shall be the same as is now
prescribed for the trying of offenses against the village ordinances.

[1913,

ch. 29Q, § 7.]

§ 4071. General laws govern commission. In the issuing of bonds, warrants, certificates of indebtedness and in levying on taxes or special assessments, and in otherwise carrying on, enforcing or making effective any of
the powers herein granted, the park commissioners and their officers, and
the park district, shall be governed by and shall follow the laws enacted for
the government of villages, except as herein otherwise specially provided.
[1913, ch. 290, § 8.]

CHAPTER

50.

TOWNSHIP GOVERNMENT.
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1.

2.

3.

How Organized and Named,

§§ 4072-4078.
Division of Organized Townships, §§ 40; 9-4082.
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§§ 4083-408").
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Annual Township
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Paving and Other Public Improvements in Certain
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Claims Against Townships or Counties, §§ 4222-4287.
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Section Corners, §§ 4242-4246.

6.
7.

8.
9.

10.
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26. Irrigation. §§ 4262-4264.
27. Contract System of Hiohway Labor, §§ 4265-4269.
28. Miscellaneous, §§ 4270-4276.
29. Dissolution of Townsiiifs, §§ 4277-4281.

30.

Consolidation of Townships, §§ 4282-4285.

Article

1.

— How

Organized and Named.

§ 4072. Petition for organization of township. Whenever a majority of the
legal voters of any congressional township in this state having an assessed
valuation exceeding forty thousand dollars and containing twenty-five legal
voters petition the board of county commissioners to be organized as a township under this article such board shall forthwith proceed to fix and determine the boundaries of such new township and to name the same; and the
board shall make a full report of all its proceedings in relation to laying off
such township and file the same with the county auditor. [R. C. 1905, § 3047
1883, ch. 112, sub-ch. 1, § 1 R. C. 1899, § 2526; 1905, ch. 179.]
fraction
§ 4073. Fragment of township attached to adjoining township.
of a township may be attached by such board to an adjoining township or
be divided between two or more townships or orgunized separately, according to the wishes of a majority of the legal voters to be affected thereby;
and when rivers, lakes or creeks so divide a township as to make it inconvenient to do township business, such board may dispose of any fraction so
formed by annexing the same to an adjoining township in the same county
if it shall seem to it proper, whenever petitioned to do so by not less than
two-thirds of the legal voters residing in such fraction, and the fact that any
such petition is signed by two-thirds of such voters may be proved by the
affidavit of any legal voter residing in such fraction having knowledge of
the fact; and townships having two or more villages or cities, each containing two hundred or more inhabitants, may petition the board of county
commissioners for division; and whenever the board is so petitioned, it may,
if it thinks the interest of such township will be subserved thereby, divide
such townships in such manner as will best suit the convenience of the territory, and the board of county commissioners of any county lying west of
the Missouri river may unite not less than two congressional townships into
one civil township, or may add not more than three congressional townships to any congressional township already organized as a civil township,
when petitioned by a majority of the legal voters affected thereby, if in the
opinion of the board the best interests of such townships will be subserved
thereby; provided, that at least twenty days' notice shall be given by the
board of county commissioners to the chairman of the board of supervisors
of each township affected by the change before action is taken thereon;
provided, further, that nothing herein contained shall be construed to release
any property in or belonging to that part of any township so detached from
any tax levied or assessed prior to such division being made provided, also,
that the portion of any township annexed to any other township, and any
village or city separated from any township, under the provisions of this
article, shall not be released from nor in any way discharged from the payment of any bonded or other indebtedness that may exist against the township from which separation has been made. [1913, ch. 91; R. C. 1905, § 3048;
1883, ch. 112, sub-ch. 1, § 2; 1885, Spl. ch. 50, § 1; R. C. 1899, § 2527.]
;

A

;

Division of territory of town as affecting its assets and liabilities.

39 L.R.A.(NJ3.)

285.

Name

Townships thus formed shall be named in
of township.
accordance with the expressed wish of a majority of the legal voters residing
therein, but if they fail to designate a name the board of county commissioners may select a name.
[R. C. 1905, § 3049 ; 1883, ch. 112, sub-ch. 1, § 3
§ 4074.

R. C. 1899, § 2528.1
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§ 4075. First township meeting. The board of county commissioners shall
thereupon make out notices designating a suitable place for holding the first
township meeting in each township, which shall be held within twenty days
after the township is organized; and the county auditor shall deliver such
notice to the sheriff of the county, who shall cause the same to be posted
in each township not less than ten days before the day set for such meeting.
[R. C. 1905, § 3050; 1883, ch. 112, sub-ch. 1, § 4; R. C. 1899, § 2529.]
§ 4076. County auditor transmits name to state auditor. Each county
auditor shall, within thirty days after such township is organized, transmit
by mail to the state auditor an abstract of such report, giving the bounds of
each township and the name designated and the county auditor shall record
[R. C.
in a book kept for that purpose a full description of each township.
1905, § 3051 1883, ch. 112, sub-ch. 1, § 5; R. C. 1899, § 2530.]
§ 4077. When similar names are adopted by different townships. If the
state auditor on comparing the abstract of the reports from the several
counties finds that any two or more townships have the same name he shall
transmit to the county auditor of the proper county the name of the township
to be altered and the board of county commissioners shall at its next meeting thereafter adopt for such township some name different from those theretofore named, so that no two townships organized under this chapter shall
have the same name, and when such name is adopted the county auditor shall
inform the state auditor as before directed. [R. C. 1905, § 3052; 1883, ch. 112.
sub-ch.' 1, § 6; R. C. 1899, § 2531.]
§ 4078. Present boundaries to remain. The boundary lines of each organized township shall remain as now established until otherwise provided
by the board of county commissioners under authority of law. [R. C. 1905,
§ 3053; 1883, ch. 112, sub-ch. 1, § 7; R. C. 1899, § 2532.]
;

;

;

Article

2.

— Division

or Organized Townships.

§ 4079. Civil townships, how formed. Any congressional township or fraction thereof, bordering on a lake or bordering on a river, containing more
than eighteen sections of land, which has residing therein one hundred or
more inhabitants, and forming a part of an organized civil township, may
be set apart and organized as a separate civil township in the manner herein
provided, and when duly organized shall have the same powers and privileges and be subject to the same liabilities and restrictions as other civil
townships, except as herein otherwise provided but no civil township shall
be so formed under the provisions of this article as to leave residing in the
township from which it is separated less than one hundred inhabitants; provided, such separation shall be made only upon congressional township lines.
[1909. ch. 221- R. C. 1905, § 3054: 1899, ch. 60; R. C. 1899, § 2533.]
§ 4080. Petition county commissioners. Notice published. The legal voters
residing in such congressional or fractional township bordering on a lake,
may petition the board of county commissioners of the county in which it
is situated, at any regular meeting of said board, to be set off as a separate
civil township, upon at least thirty days' previous, notice thereof, and of
the time and place of application, which notice shall be published at least
three times in the newspaper in which the proceedings of said board ar<^
published, or, if there is none such, notice shall be posted in at least throe
public places in the proposed new township, and as many more elsewhere
in the township affected thereby, one of which shall be at the place where
the last election was held.
[R. C. 1905, § 3055; 1899, ch. 60; R. C. 1899.
;

•

§ 2534.]

§ 4081. When boards shall set off townships. Election. Upon presentation
of such petition signed by a majority of the legal voters residing within such
proposed township and due proof of notice as herein provided and of the
further fact that the territory has the requisite number of inhabitants and the
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petition the requisite number of competent signers as aforesaid the board shall
proceed to set off said congressional or fractional township bordering on a
lake .as a separate civil township and constitute the same an election precinct,
and designate the place of holding elections and the time and place of holding
the first township meeting therein, and the name adopted for such township,
and notice thereof shall be given as in other cases. The board of county commissioners, within thirty days after such election, shall meet as a board of
arbitrators together with the county auditor and judge of the county court
and determine, subject to appeal to the district court, upon a just and fair
distribution of the property and apportionment of the debt of said township
between the townships so formed from said original township. [R. C. 1905,
§ 3056; 1899, ch. 60; R. C. 1899, § 2535.)
§ 4082. Proportional share of moneys. Liabilities. The new township shall
succeed to a proportional share of the moneys and other property of the
former township and to a like share of its debts and liabilities existing at the
time of the division, 6uch proportion to be determined by the relative value
of the property of the respective parts as shown by the last preceding assessment and the account shall be settled between them by the board of county
commissioners at its next regular meeting after the organization of the new
township from the best evidence obtainable and for that purpose said board
shall have power to bring before it the necessary witnesses, books and papers
upon subpoenas to be issued by the clerk of the district court upon request
of the chairman, and the statement of such account shall be conclusive as
between the respective townships unless appealed from as provided by law,
but the enforcement of their respective obligations thereon must be left to
the courts provided, however, that no division of a civil township as herein
provided shall operate to prevent the enforcement of obligations existing
prior thereto to the same extent as if no division was made.
[R. C. 1905,
§ 3057; 1895, ch. 30, § 4; R. C. 1899, § 2536.]
;

Division of territory of town as affecting its assets and liabilities. 39 LJt.A.(XJS.)
285.
Liability of territory annexed to township to pay proportionate share of existing debts.

11 L.RA.(N.S.) 1H7.

Article
§ 4083.

capacity

Powers of township.

3.

— Corporate

Powers.

Each township

is

a body corporate and has

:

1. To sue and be sued.
2. To purchase and hold lands within its limits and for the use of its inhabitants, subject to the powers of the legislative assembly.
3. To make such contracts and purchase and hold such personal property
as may be necessary for the exercise of its corporate or administrative powers.
4. To make such orders for the disposition, regulation or use of its corporate property as may be deemed conducive to the interests of its inhabitants.
[R. C. 1905, § 3058; 1883, ch. 112, sub-ch. 1, § 8; R. C. 1899, § 2537.]
No township shall possess or exercise any
§ 4084. Powers of, limited.
corporate powers except such as are enumerated in this chapter, or specially
given by law or necessary to the exercise of the powers so enumerated or
granted, f R. C. 1905, § 3059 ; 1883, ch. 112, sub-ch. 1, § 9 ; R. C. 1899, § 2538.]
Supervisors possess only powers expressly conferred by statute. AldHch v. Collins, 3
8. D. 154, 52 "S. W. 854; Van Antwerp v. Dell Rapids Tow nship, 3 S. D. 305. 53 N. W. 82.
Right to exercise any corporate power denied If in doubt. Aldrich r. Collins. 3 S. D.
154, 52 N. W. 854; Van Antwerp v. Dell Rapids Township, 3 S. D. 305, 53 N. VV. 82.
Power of town to remove officer in absence of statutory authority. 9 L.R.A.(N.S.)

572: 39 L.R.A.(N.S.) 519.
Power of town board to appoint officers or make contract for term of office extending
bevond its own term. 29 L.R.A.(NjS.) 652.
Liability of township on negotiable paper executed by ©fficar of town.
21 L.R.A.(N.S.>
1078.
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§ 4085. Actions to be in corporate name. All actions or proceedings by or
against a township in its corporate capacity shall be in the name of such
township; but each conveyance of land within the limits of such township,
made in any manner for the use or benefit of its inhabitants, has the same
effect as if made to the township by name.
[R. C. 1905, § 3060; 1883, ch. 112.
sub-ch. 1, § 10; R. C. 1899, § 2539.]

Article

4.

— Annual

Township Meetings.

§ 4086. Annual township meeting, when held. The citizens of the several
townships of this state, qualified to vote at general elections, shall annually
assemble and hold township meetings in their respective townships, on the
third Tuesday in March at such place in each township as the electors thereof
at their annual township meetings from time to lime appoint ; and notice
of the time and place of holding such meetings shall be given by the township
clerk, by posting up written or printed notices in three of the most public
places in such township at least ten days prior to such meetings; provided,
that before any change of place of holding meetings is made, notice of such
contemplated change may be given by any member of the township board
to the township clerk, who shall in his regularly printed or written notices
as above provided, incorporate the special notice of the contemplated change
of place of holding such meetings.
[R. C. 1905, § 3061; 1899, ch. 159; R. C.
1899, § 2540; 1901, ch. 203.]
Township election day not legal holiday. State v. Currie, S X. D. 545, 80 X. W. 47i.
On right to raise money for highway purposes at annual town meeting and disposition
of fund illegally raised.

"Miner

v.

Clifton Twp., 30 S. D. 127,

U7

X.

W.

585.

Term of office. There shall be
§ 4087. Township officers, when elected.
elected at the annual township meeting in each township one supervisor for
a term of three years; one township clerk, one assessor, one treasurer, two
justices of the peace and two constables shall be elected once in two years,
except to fill vacancies.
In the event that the county commissioners have not at their regular meeting after April first appointed a county superintendent of highways, then
the board of supervisors shall appoint one overseer of highways for each
township, who shall hold his office during the pleasure of the board.
At the first annual township meeting in each township after the taking
ePVct of this article, there shall be elected at large for each township, three
supervisors, one to serve until the first annual township meeting, one to
s« rve until the
second annual township meeting and one to serve until the
third annual township meeting thereafter; provided, that the provisions
hereof shall not affect the terms of supervisors elected prior to the taking
effect of this act [section 4087].
The board of supervisors at the first regular meeting shall elect one of their
members as chairman to serve for a period of one year. [1913, ch. 90; 1911.
ch. 306; R. C. 1905, § 3062; 1883, ch. 112, sub-ch. 1, § 12; R. C. 1899, § 2541
1905, ch. 182.]
Supervisors not empowered to purchase road machine without electors' authority. F.
C. Austin Mfg. Co. r. Twin Brooks Twp., 16 S. D. 126, 91 N. W. 470.
§ 4088. Powers of electors. The electors of each township have power at
the annual township meeting:
1. To determine the number of poundmasterS and the location of pounds.
2. To select such township officers as are required to be chosen.
3. To direct the institution or defense of actions in all controversies where
such township is interested.
4. To direct such sums to be raised in such township for the prosecuting
or defending such actions as they may deem necessary.
5. To make all rules and regulations for impounding of animals.
(>.
To impose such penalties on persons offending against any rule or regu1000
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lation established by the township as they think proper, not exceeding ten
dollars for each offense, except as herein otherwise provided.
7. To apply such penalties when collected in such manner as they deem
most conducive to the interests of the township.
8. To ratify or reject recommendations offered by the township board of
supervisors for the expenditure of funds for the purpose of purchasing building sites and purchase, location, erection or removal of any building or
erection for township purposes provided, that no such recommendation shall
be adopted otherwise than by a two-thirds vote of the electors present and
voting at any annual township meeting.
9. To authorize and empower the board of township supervisors to purchase liquids, compounds or other ingredients to cause the destruction of
noxious weeds, and to authorize the purchase of sprinklers to be used in
spraying said liquids or compounds for the destruction of noxious weeds;
but that no township shall purchase more than two such sprinklers in any
one year. [1909. ch. 223; 1907. ch. 255, § 1; R. C. 1905, § 3065; 1883, ch. 112,
sub-ch. 1, § 13; R. C. 189!). § 2542.]
§ 4089. Certain tax levies legalized. The levy of taxes as made by the
various township boards of supervisors in this state for road and general
purposes, for the years 1899 and 1900 where said levy did not exceed eight
mills and where said levy was not authorized at the regular township meetings, is hereby legalized and made valid in ail respects and for all purposes.
the same as if it had been authorized in conformity to the laws then in force.
[R. C. 1905, § 3064; 1901, ch. 157.]
;

#

Article

5.

— Paving

and Other Public Improvements

in

.

Certain €ivil

Townships.
1907, ch. 252, consisting of fifty sections, was entitled "An act to provide for
paving, curbing or macadamizing the highways in civil townships adjoining incorporated
cities of not less than six thousand inhabitants, and for the construction of sewers and
water mains therein, connecting with city sewers and water mains or with their own trunk
ewers, and for the construction of sidewalks."
Section 49 of that chapter expressly repealed " article 5 of chapter 33 of the Revised
Codes of 1905." But the substantive provisions in said chapter 252 were held unconstitutional in Morton v. Holes, 17 N. D. 154, 115 N. W. 256. Pursuant to the general rule
that where an act expressly repealing another act and providing a substitute therefor is
found to be invalid, the repealing must also be held to be invalid (36 Cyc. 1099), article
5 in the Revised Codes above mentioned is considered a* still in force and constitutes
sections 4090-4102 herein.

Lews

What civil townships may pave, grade or macadamize streets. Any
township in this state adjoining an incorporated city having by the last
census at least six thousand inhabitants and which shall have paved, graded,
curbed or macadamized its streets leading to the boundaries of such civil
township or shall have constructed sewers or water mains in such streets,
may pave, grade or macadamize the highways of such township connecting
with such city streets, or with such highways so paved or highways running
along the boundaries of such city, or construct sewers or water mains therein
as provided by this article provided, that such township shall not so improve
anv portion of such highways not lying within its boundaries. [R. C. 1905.
? 3065: 1905, ch. 177, § 1.]
§ 4091. How accomplished. Whenever the owners of real property abutting on such highway, or part thereof, in such civil township, sought to be
improved as provided in this article, and representing a majority by feet
of the frontage of said property so abutting, shall desire to improve such
highway, or part thereof, as herein provided, they shall petition the board
of supervisors of such township in writing, setting forth and describing
specifically in such petition, the kind, character and extent of the improvement desired, specifying the width and material of pavement, if any, and the
size and material of any sewers or water mains, the number and location of
§ 4090.

civil

;

.
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mauholes and catch basins for such sewers, and the number and location of
hydrants for such water mains, which petition shall be accompanied by an

tire

affidavit of each signer thereof, stating his place of residence, and that litis the owner of certain real property abutting on the part of such highway
sought to be improved, describing such property, and stating the number of feet frontage thereof abutting on such street, which petition shall be
filed in the office of the township clerk.
[R. C. 1905, § 3066; 1905, ch. 177.
§ 2.]

§ 4092. Township board to have working plans made. The board of township supervisors shall, upon the filing of such petition, procure the making,
by some competent civil engineer, of complete working plans and specifications
for the improvement designated in such petition, together with an estimate
of the probable cost thereof, which plans, specifications and estimate, when
completed, shall be filed in the office of the township clerk.
[R. C. 1905
§ 3067 1905, ch. 177, § 3.]
4093.
Township
clerk
advertise
bids.
to
for
The township clerk shall
§
thereupon advertise in some newspaper of general circulation, published in
such adjoining incorporated city, for bids for the construction of such improvement according to such plans and specifications, stating the time and
place at which such bids will be received and opened, which time shall not be
less than twenty-five days after the first publication of such advertisement,
which shall be published in such newspaper three times, once in each week
for three successive weeks, and such advertisement shall state that such
improvement is to be paid for by special assessments made for that purpose.
[R. C. 1905, § 3068 1905, ch. 177, § 4.]
§ 4094. Bids to be accompanied by certified check. Each bid for such work
shall be accompanied by a certified check payable or indorsed to said civil
township for at least fifty per cent of the amount thereof and no bid shall
be considered which is not accompanied by such check. [R. C. 1905, § 3069
:

•

;

.

1905, ch. 177, § 5.)
§ 4095. Contracts,

how

At

the time stated in such advertisement for
opening such bids, the board of township supervisors shall meet at the place
designated in such advertisement, and open said bids, and award the contract
for the construction of such improvements to the lowest bidder therefor, and
shall thereupon return to each of the unsuccessful bidders the certified check
accompanying his bid, and shall retain the certified check of the successful
bidder until the making of the contract and giving of the bond hereinafter
provided, and when such contract and bond shall have been executed and
filed, the said certified check shall thereupon be returned, but in case the
successful bidder fails or refuses to enter into such contract or to give sucb
bond, said certified check shall be retained by said civil township as liquidated
damages for such failure to enter into said contract, and give said bond.
When such contract has been awarded, the board of township supervisors
shall have the same prepared and may employ a competent attorney for that
purpose, and such contract shall state the time on or before which such work
shall be finished, and shall provide that such work shall be done in accordance
with the plans and specifications therefor on file in the office of the township
clerk, and in accordance with the bid of the contractor therefor and subject
to the approval of such engineer as shall be selected by the board of township
supervisors for inspecting and approving such work, and shall further contain a clause that the consideration of said contract is to be paid in warrants,
drawn upon the special assessment fund created for the payment of such
impressment, and no such civil township shall be or become in any way liable
for the payment of any part of the consideration of such contract by general
taxation, or from the funds of said township, or otherwise than from such
special assessment fund. Such contract shall be entered into in the name of
i-neh civil township and be signed on behalf thereof by the chairman of it>let.
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and when signed

board of supervisors, and attested by the township

clerk,

by the contractor

township clerk.

shall be filed in the office of the

1905, § 3070; 1905, ch. 177, §

[R. C.

6.]

In absence of charter or statutory requirement municipal contracts need not be let
under competitive bidding. Price v. Fargo, 24 X. D. 440, 139 N. W. 1054.
Discretion in choosing between bidders for public contract. 38 LJLA.(N.S.) 653.
Elements to be considered in determining responsibility of bidder. 38 L.R.A.(N.S.)
672.

Rights under statute or ordinance requiring award of public contract to lowest bidder.
26 L.R.A. 707.
Remedv of lowest bidder for refusal of authorities to award contract to him. 30 L.R.A.
(N.S.) 126.
Validity of contract for material patented or held in
5 L.R.A.(N.S.) 680.
to the lowest bidder is required.

monopoly where a public

letting

The contractor under said contract shall
§ 4096. Contractor to give bond.
at the time of making the same, execute and file with the township clerk a
consideration
of said contract, conditioned
penal
equal
the
sum
to
bond in a
for the faithful performance of said work according to such plans, specifications and contract, and within the time fixed in said contract, subject to
the approval of said engineer, and further conditioned for the payment by
said contractor for all material and labor used in said work, which bond shall
be signed by the contractor and two sufficient sureties and shall be subject
to the approval of the board of township supervisors, and when approved by
[R. C. 1 !)•);», § 3071;
them shall be filed in the office of the township clerk.
1905, ch. 177, § 7.]
Right of subcontractor, materialman or laborer to maintain action on contractor's bond
to owner.

27 L.R.A.(N.S.) 573.
Contractor's bonds as substitute for mechanics' liens. 27 L.R.A.(N.S.) 579.
Liability of sureties on contractor's bond to laborers or materialmen not entitled to h
9 L.R.A. fX.S.) 8S9.
lien, when bond is conditioned against liens or claims.
Effect of invalidity of contract for public work upon the liability of the contractor's
bondsmen for material, etc., furnished in carrying out the contract. 13 L.R.A.(NJS.)
793.

Does bond of highway contractor cover personal injuries to members of public.
L.R.A.(N.S.) 152.
Penalty as limit of liability on contractor's bond. 55 L.R.A. 393.
Discretion as to bond of bidder for public contract. 38 L.R.A. (N.S.) 664.

34

When such contract
§ 4097. Township clerk to apportion cost of work.
have been fully performed, and the work thereunder approved by such
engineer as hereinbefore provided, and the expense connected with such work
has been determined, the township clerk shall compute the same, and ascertain
the total cost of said improvement, including all expenses in connection therewith of every kind and character, and shall thereupon forthwith calculate
the amount to be assessed for such improvement against each lot and parcel
And in estimating such assessment
of ground abutting on such improvement.
he shall take the entire cost of such improvement and divide the same by
the
same, and the quotient shall be
the number of feet front abutting upon
And
the sum to be assessed per foot upon all land so bounding or abutting.
the township clerk shall make and file in his office an assessment list containing
from
affidavits,
of
as
appears
said
and
lands
owners
of
said
the names of the
other owners if known to him, together with a description of the lands
assessed, which description shall include all such lands between the line of
such highway and a line three hundred feet distant therefrom and parallel
The township clerk shall thereupon cause said
therewith, and no others.
assessment to be published in the newspaper in which said advertisement for
bids was published, with a notice of the time and place when and where the
board of township supervisors will meet to approve such assessment, which
notice shall be published in said newspaper once, at least ten days prior to
the date fixed therein for the meeting of said township board of supervisors.
Said assessment list shall contain or have attached thereto the certificate of
the township clerk that the same is correct, and the township clerk shall file

shall
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in his office with said assessment, an itemized statement of all the expenses
of such improvement included therein.
[R. C. 1905, § 3072 ; 1905, ch. 177, § 8.J
When such assessment
§ 4098. County auditor to assess against property.
shall have been approved by the board of township supervisors, the township
clerk shall thereupon transmit to the county auditor a certified copy thereof,
and the county auditor shall thereupon enter the amount of such assessment
against the property assessed therefor on the tax list of the current year,
and shall add thereto one per cent of the amount so assessed for the expense
of the collection thereof, and such assessment shall be collected and paid over
to the township treasurer, with interest and penalties collected, in the same
manner as other township taxes, and shall be credited by the township treasurer to the special assessment fund for such improvement, and shall be diverted
to no other purpose.
[R. C. 1905, § 3073 1905, ch. 177, § 9.]
In case such assessments are not paid
§ 4099. Penalty for nonpayment.
the same penalties shall be added thereto and the same proceedings shall be
had for the sale of said lands upon which the same are levied, as are had in
case of special assessments in incorporated cities, and all the provisions of
the statutes with reference to such sales and redemption therefrom in incorporated cities shall apply to special assessments under this article.
[R. C.
1905, § 3074; 1905, ch. 177, § 10.]
Such assessment shall be a
§ 4100. Assessments a lien against property.
lien, from the time they are approved by the board of township supervisors,
upon the lands abutting upon said improvement to a distance of three hundred
feet from the line of such highway and parallel thereto, which lien shall be
paramount to all other liens upon such land except ordinary taxes, and such
assessments shall become due and payable fifteen days after their approval.
and shall bear interest at the rate of seven per cent per annum after they
become due. [R. C. 1905, § 3075; 1905, ch. 177, § 11.]
Power of legislature to make special assessments superior to other prior liens. 35
L.R.A. 373; 30 LR.A.IN5.) 762.
;

Superiority as between successive special assessments.

How

30 L.R.A. (N.S.) 767.

When any work

contracted for under this
shall have been completed according to the contract therefor and
approved as hereinbefore provided, the contractor shall be paid therefor in
warrants drawn on the special assessment fund herein provided and not
otherwise.
[R. C. 1905, § 3076 1905, ch. 177, § 12.]
§ 4102-4137. Cities and townships to pay for improvements on streets and
highways.
The expense of improving streets and highways lying on the
boundary line between any such city and township under this article may be
done and paid for by such city and by such township, in such proportion as
may be mutually agreed on between them, and any such incorporated city may
permit such township to connect with its sewer system and water mains, on
such terms as shall be just, and fully compensate said city therefor and for
all water furnished to said township mains.
[R. C. 1905, § 3077; 1005.
§ 4101.

contractor paid.

article

;

.

oh. 177. § 13.]

—

Special Meetings.
Article 6.
Special meetings may be held for
§ 4138. Special meetings held, when.
the purpose of electing township officers to fill vacancies that occur, also for
the purpose of transacting any lawful business, whenever the supervisors,
township clerk and justices of the peace, or any two of them, together with
at least twelve freeholders of the township file in the office of the township
[R. C. 1905,
lerk a written statement that a special meeting is necessary.
<

3078; 1883, ch. 112, sub-ch. 1, § 16; R. C. 1899, § 2543.]
§ 4139. Clerk to give notice of meeting. Each clerk with whom such stateis filed as required in the preceding section, shall record the same and
immediately cause notice to be posted in five of the most public places in the
township, giving at least ten days' notice of such special meeting; and if there
is a newspaper published in the township he shall cause a copy of such notice
§

ment
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to be published therein at least three days before the time appointed for sue!'
meeting. [R. C. 1905, § 3079 ; 1883, ch. 112, sub-ch. 1, <§ 17 ; R. C. 1899, § 2544.1
Each notice given for a special meeting
§ 4140. What notice must specify.
shall specify the purpose for which it is to be held, and no other business shall
If
be transacted at such meeting than such as is specified in such notice.
vacancies in office are to be filled at such meeting the notice shall specify in

what office vacancies exist, how they occurred, who was the last incumbent
and when the term of each office expires. [R. C. 1905, § 3080 1883, ch. 112.
;

sub-ch.

1, §

18; R, C. 1899,

Article

7.

§

2545.]

— Mode of Conducting Township Meetings.

§ 4141. Organization of meeting. The electors present at any time between
nine and ten o'clock in the forenoon of the day of the annual or special meeting shall be called to order by the township clerk, if present; in case he is
not present, then the voters may elect by acclamation one of their number
chairman and three of their number judges of such meeting, who shall be
duly sworn and be judges of the qualifications of township electors.
They
shall then proceed to choose one of their number to preside as moderator of
such meeting.
The clerk last before elected shall be clerk of the meeting
and keep full minutes of its proceedings, in which he shall enter at length
every order or direction and all rules and regulations made by the meeting.
If the clerk is absent, then some person shall be elected to act as clerk of the
meeting.
[R. C. 1905, § 3081; 1883, ch. 112, sub-ch. 1, § 19; R. C. 1899,
§2546.)
4142.
Duty
of moderator.
Reconsideration of vote.
At the opening of
§
each meeting the moderator shall state the business to be transacted, and the
order in which it shall be entertained, and no proposition to vote a tax shall
be acted on out of the order of business as stated by the moderator, 'and no
proposition to reconsider any vote shall be entertained at any meeting unless
such proposition to reconsider is made within one hour from the time such
vote was passed, or the motion for such reconsideration is sustained by a
number of voters equal to a majority of all the names entered upon the poll
list at such election up to the time such motion is made; and all questions
upon motions made at township meetings shall be determined by a majority
of the electors voting; and the moderator shall ascertain and declare the
result of the votes on each question.
[R. C. 1905, § 3082; 1883, ch. 112,
sub-ch. 1. § 20; R. C. 1899, § 2547.]
Before the electors
§ 4143. Proclamation of opening and closing polls.
proceed to elect any township officer, proclamation shall be made of the opening of the polls by the moderator, and proclamation shall in like manner be
made of the adjournment, and of the opening and closing of the polls, until
the election is ended.
[R. C. 1905, § 3083 ; 1883, ch. 112, sub-ch. 1, § 21 ; R. C.
1899, § 2548.]
Supervisors not empowered to purchase road machine without electors' authority. F.
C. Austin Mfjr. Co. v. Twin Brooks Twp., 16 S. D. 126, 91 N. W. 470.
No person shall vote at any township meeting
§ 4144. Who are voters.
unless he is qualified to vote at general elections, and has been for the last
ninety days an actual resident of the township wherein he offers to vote.
[R. C. 1905, § 3084; 1883, ch. 112, sub-ch. 1, § 22: R. C. 1899, § 2549.]
If any person offering to vote at any election
§ 4145. Challenge to voter.
or upon any question arising at such township meeting is challenged as
unqualified, the judges of the meeting shall proceed thereupon in like manner
as the judges at the general election are required to proceed, adapting the
[R. C. 1905, § 3085; 1883.
oath to the circumstances of the township meeting.
ch. 112, sub-ch. 1, § 23; R. C. 1899, § 2550.]
The supervisors, treasurer,
§ 4146. Certain officers to be elected by ballot.
township clerk, assessor, justice of the peace, constables and overseer of high1005
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ways

in each township shall he elected by ballot.
All other officers, if not
otherwise provided by law, shall be chosen either by yeas and nays or by a
-division, as the electors determine.
[R. C. 1905, § 3086 ; 1883, ch. 112, sub-ch. 1,
§24;R. C. 1899, § 2551.]
When the electors vote by ballot
§ 4147. All candidates on one ballot.
-all the candidates voted for shall be named on one ballot, which shall contain,
written or printed, or partly written and partly printed, the names of the
persons voted for and the offices to which such persons are intended to be
-chosen, and shall be delivered to one of the judges so folded as to conceal its
contents. [R. C. 1905, § 3087 ; 1883, ch. 112, sub-ch. 1, § 25 R. C. 1899, $ 2552.)
the election is by ballot a poll list shall be kept
§ 4148. Poll list,
by the clerk of the meeting, on which shall be entered the name of each person
whose vote is received.
[R. C. 1905, § 3088; 1883, ch. 112, sub-ch. 1, § 26;
R. C. 1899, § 2553.]
When the election is by ballot one of
§ 4149. Judges to deposit ballots.
the judges shall deposit the ballots in a box provided for that purpose.
[R. C.
1905, § 3089; 1883, ch. 112, sub-ch. 1, § 27; R. C. 1899, § 2554.]
§ 4150. Judges to canvass the votes. At the close of every election by
ballot the judges shall proceed publicly to canvass the votes, which canvass
when commenced shall continue without adjournment or interruption until
the same is completed.
[R. C. 1905, § 3090; 18S3, ch. 112, sub-ch. 1, § 28;
R. C. 1899, § 2555.]
4151.
Manner
of canvassing.
The canvass shall be conducted by taking
§
one ballot at a time from the ballot box and counting until the number of
ballots is equal to the number of names on the poll list, and if there are any
left in the box they shall be immediately destroyed; and the person having
the greatest number of votes for any office shall be declared duly elected;
provided, that if two or more persons have an equal and the highest number
of votes for any office, the judges of election shall at once publicly by lot
determine who of such persons shall be declared elected.
If on opening the
ballots two or more ballots are found to be so folded that it is apparent that
ihe same person voted them the board shall immediately destroy the ballots.
jK. C. 1905. § 3091 1883, ch. 112. sub-ch. 1, § 29; R. C. 1899, § 2506.]
The canvass being completed, a statement
§ 4152. Result to be announced.
of the result shall be entered at length by the clerk of the meeting in the
minutes of its proceedings to be kept by him as before required, which shall
be publicly read by him to the meeting, and such reading shall be deemed
notice of the result of the election to every person whose name is entered on
,1he poll list as a voter.
[R. C. 1905, § 3092 1883, eh. 112, sub-ch. 1, § 30 R. C.
1889, § 2557.]
The minutes of the proceedings of each meet§ 4153. Minutes to be filed.
ing, subscribed by the clerk of said meeting and by the judges, shallbe filed
in the office of the township clerk within two days after such meeting.
[R. C.
1905, § 3093 1883, ch. 112, sub-ch. 1, § 31 R. C. 1899, § 2558.]
Conclusiveness of records of meetings of towns and the power to amend. 13 Am. St.
;

men

;

:

;

;

;

Rep. 5RO.

§ 4154. Dnty of township clerk. The clerk of each township meeting shall,
immediately after the votes are canvassed, transmit to each person elected to
township office, a notice of his election. [R. C. 1905, § 3094; 1883, ch. 112,
sub-ch. 1, § 32; R. C. 1899, § 2559; 1903, ch. 92.]
In case any township
§ 4155. Proceedings when meeting fails to elect.
refuses or neglects to organize and elect township officers at the time fixed
by law for holding annual township meetings, twelve freeholders of the township may call a township meeting for the purpose aforesaid, by posting notices
in three public places in such township, giving at least ten days' notice of
such meeting; which notice shall set forth the time, place and object of such
meeting; and the electors when assembled by virtue of such notice shall
*»ny
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possess all the powers conferred upon them at the annual township meeting.
In case no such notice is given as aforesaid within thirty days after the time
for holding the annual meeting, the board of county commissioners of the
county shall, on the affidavit of any freeholder of the township, filed in the
office of the clerk of the board, setting forth the facts, at any regular or special
meeting of the board, appoint the necessary township officers of such township,
and the persons so appointed shall hold their respective offices until others
are elected and qualified in their places, and shall have the same power and
be subject to the same duties as if they had been duly elected. [R. C. 1905,
§ 3095; 1883, ch. 112, sub-ch. 1, § 33; R. C. 1899, § 2560.]

Article

8.

— By-Laws.

§ 4156. By-laws. No by-law made by any township shall take effect before
the same is published by posting copies thereof in liree of the most public
places in the township and such by-laws, duly made and so published, are
binding upon all persons coming within the limits of the township as well as
upon the inhabitants thereof, and shall remain in force until altered or repealed
at some subsequent township meeting.
[R. C. 1903, § 3096; 1883, ch. 112,
sub-ch. 1, § 14 R. C. 1899, § 2561.]
§ 4157. Clerk shall post by-laws. The township clerk shall post in three
of the most public places in his township, copies of all by-laws made by such
township, and shall make an entry in the township records of the time when,
and the places where such by-laws were posted. [R. C. 1905, § 3097; 1883, ch.
U2, sub-ch. 1, § 15; R. C. 1899, § 2562.]
;

;

Article

9.

— Qualification of Officers.

Each person qualified to vote at township
any township office. [R. C. 1905, § 3098; 1883, ch. 112,

§ 4158. Voter eligible to office.

meetings

is

eligible to

sub-ch. 1, § 34; R. C. 1899, § 2503.]
§ 4159. Officers to take oath. Each person elected or appointed to the office
of supervisor, township clerk, assessor, treasurer, constable or road overseer,
shall, within ten days after he is notified of his election or appointment, take
and subscribe, before the township clerk or justice of the peace, the oath prescribed in section 211 of the constitution. Such oath shall be administered
without fee and certified by the officer by whom it is taken, with the date
of taking the same. [R. C. 1905, § 3099; 1883, ch. 112, sub-ch. 1, § 35; R. C.
1899, § 2564; 1901, ch. 204.]
§ 4160. Certificate of oath to be filed. The person taking such oath shall
immediately and before entering upon the duties of his office tile the certificate
of such oath in the office of the township clerk.
[R. C. 1905, § 3100; 1883,
ch. 112, sub-ch. 1, § 36: R. C. 1899, § 2565.]
§ 4161. Justice to take oath and give bond. Each person elected or appointed to the office of justice of the peace shall within ten days after receiving
notice thereof take and subscribe before any officer authorized to administer
oaths the oath prescribed in section 211 of the constitution. Such justice shall
also execute a bond as provided in chapter 6 [chapter 7 herein] of this code and
file the same with the clerk of the district court of the proper county for the
benefit of any person aggrieved by the acts of such justice, and any person
aggrieved may maintain an action on said bond in his own name against such
justice and his sureties.
[R. C. 1905, § 3101; 1883, ch. 112, sub-ch. 1, § 37;
R. C. 1899, § 2566.]
§ 4162. Certificate to official acts of justice. The bond and oath of office
of a justice of the peace, filed in the office of the clerk of the district court
for the county or judicial subdivision, are sufficient authority for said clerk to
eertifv to the official acts and signature of such justice of the peace.
[R. C.
1905, § 3102 1879, ch. 59, § 94 R. C. 1899, § 2567.]
;

;
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§ 4163. Jurisdiction of township justices. All justices of the peace of any
township in this state shall have the same power and jurisdiction in their
respective counties as is now or hereafter may be conferred upon justices of
the peace under the provisions of the justices' code, and all amendments made
or which may be hereafter made to said code. [R. C. 1905, § 3103 ; 1881, ch. 129,
§ 1 R. C. 1899, § 2568.]
§ 4164. Proceedings before township justices. The civil and criminal proceedings before township justices of the peace shall be governed and controlled
by the justices' code and the code of criminal procedure and the amendments
made or which may hereafter be made to said codes. [R. C. 1905, § 3104; 1881,
ch. 129, § 2; R. C. 1899, § 2569.]
§ 4165. Bond of treasurer. Each person elected or appointed to the office
of treasurer, before entering upon the duties of his office, shall execnte a
bond in double the probable amount of money to be received by him, which
amount shall be determined by the board of supervisors of the township.
[R. C. 1905, § 3105 ; 1883, ch. 112, sub-ch. 1, §38; R. C. 1899, § 2570.]
But see as to requirements of bonding with the state bonding department, section 193.
§ 4166. Constable to take oath and give bond. Each person chosen to the
office of constable, before entering upon the duties of his office and within
eight days after he is notified of his election or appointment, shall take and
subscribe the oath of office and execute a bond as prescribed by law. Such
bond shall be approved and filed as provided in chapter 6 [chapter 7 herein
of this code.
[R. C. 1905, § 3106; 1883, ch. 112, sub-ch. 1, $ 40; R. C. 1895.
;

§ 2571.1
§ 4167. Bond of assessor to be filed. Each township assessor shall give
a bond in the penal sum of five hundred dollars and shall immediately after
the approval thereof, deliver the same to the township clerk, whose duty
[R. C. 1905.
it shall be forthwith to file such bond with the county auditor.
§ 3107 1889, ch. 128, § 1 R. C. 1895, § 2572.]
But see as to requirement of bonding in the state bonding department, section 193.
§ 4168. Neglect to qualify. If any person elected or appointed to any
township office, of whom an oath or bond is required, neglects to file the same
within the time prescribed by law such neglect shall be deemed a refusal
to serve in such office. [R. C. 1905, § 3108 1883, ch. 112, sub-ch. 1, § 42 R. C.
1899, § 2573.]
§ 4169. Penalty for neglect to take oath. If any township officer who is
required by law to take an oath of office, enters upon the duties of his office
before taking such oath, he forfeits to such township the sum of fifty dollars.
[R. C. 1905, § 3109; 1883, ch. 112, sub-ch. 1, § 43; R. C. 1899, § 2574.]
§ 4170. Road overseer and pound master to file acceptance. Each person
elected or appointed to the office of overseer of highways or pound master,
before he enters upon the duties of his office and within ten days after he is
notified of his election or appointment, shall file in the office of the township
clerk a notice signifying his acceptance of such office.
neglect to file such
notice shall be deemed a refusal to serve. [R. C. 1905, § 3110; 1883, ch. 112.
sub-ch. 1, § 44; R. C. 1899, § 2575.]
;

;

;

;

A

Article 10.— Vacancies.

Board may accept

resignations. The board of supervisors of any
for sufficient cause shown to it accept the resignation of any
township, and whenever it accepts any such resignation it shall
forthwith give notice thereof to the township clerk. [R. C. 1905, § 3112 ; 1883.
eh. 112. sub-ch. 1, § 46; R. C. 1899, § 2577.]
§ 4172. Vacancies, how filled. Whenever any township fails to elect the
proper number of officers, or whenever any person elected to a township
office fails to qualify, or whenever any vacancy happens in any township
office from death, resignation, removal from the township or other cause,

§ 4171.

township

may

officer in its
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the justices of the peace of the township, together with the board of supervisors or a majority of them, shall fill the vacancy by appointment by warrant
under their hand, and the persons so appointed shall hold their offices until
the next annual meeting and until their successors are elected and qualified,
and shall have the same powers aud be subject to the same duties and
penalties as if thev had been duly elected. [R. C. 1905, § 3113 1883, ch. 112.
sub-ch. 1, § 47 R. C. 1899, § 2578.]
§ 4173. Vacancies in appointing board. Whenever a vacancy occurs from
any cause in the office of the justice of the peace or township supervisor, the
remaining officers of such appointing board shall fill any vacancy thus
occurring. [R. C. 1905, § 3114: 1883, ch. 112. sub-ch. 1. § 48; R. C. 1899, § 2579.
When any
§ 4174. When county auditor to appoint township assessor.
township assessor is elected and fails or refuses to qualify or to discharge
the duties of his office, or if the electors of a township fail for an}* reason
to elect an assessor, and the township board of said township fails or refuses
to appoint an assessor for the towuship on or before the fifteenth day of
April of the year for which such assessor is to servo, it shall be the duty of
the county auditor to appoint an assessor for such township, who shall be a
resident of the township for which he is to serve as assessor.
[R. C. 1905.
§ 3115; 1887, ch. 156, § 1; R. C. 1899, § 2580.]
;

;

•

Article

11.

— Board

of Health.

§ 4175. Who constitutes. Powers of. The supervisors of each townsmp
and the trustees of each incorporated village shall constitute a board of health
and within their respective townships or villages shall have and exercise
under the supervisory control of the county superintendent of public health,
all the powers necessary for the preservation of public health.
[1913, ch. 50.
§ 9; R. C. 1905, § 3116; 1883, ch. 112, sub-ch. 1, § 50; R. C. 1899, § 2581; 1905.
ch. 52.]

Powers which may be delegated to boards

SO Am. St. Rep. 212.
of health.
30 L.R.A. 603; 23 Am. Rep. 212.
to nuisances.
to forbid use of a polluted water supply.
23 L.R.A. (N\S.) 760.
to require alteration of private property in a particular manner to abate conditions endangering public health. 24 L.R.A.(N.H. 241.
Quarantine regulations. 26 L.R.A. 4S4.
Compulsory vaccination. 25 L.R.A. l.r>2; 26 L.R.A. 72a; 17 L.R.A.(N.S.) 709.

Power of health authorities as

)

§ 4176. Powers of board of health. The board of health may examine into
all nuisances, sources of filth and causes of sickness and make such temporary
regulations respecting the same as it shall judge necessary for the public health
and safety of the inhabitants, but upon taking such action, the board shall immediately report the same to the county superintendent of public health, who
shall then take the matter up and give the board specific instructions or
proceed to the place and take such action as he may deem necessary for the
protection of public health, and each person who violates any order or
regulation made by any board of health, and duly published, is guilty of a
misdemeanor and is punishable by a fine not exceeding one hundred dollar*
or bv imprisonment in the county jail not exceeding three months.
[1913.
ch. 59, § 10; R. C. 1905, § 3117 1883, eh. 112, sub-ch. 1, § 51 ; R. C. 1899, § 2582.
Authority of legislature to make punishable failure to comply with rule of health
i

;

board.

6 L.R.A. (M.S.) 143.

'

•

§ 4177. Public notice of orders and regulations. Notice shall be given by
the board of health of all orders and regulations made by it, by publishing
the same in some newspaper if there is one published in such township or the
county; if there is none, then by posting such notice in five public places
therein and such publication of said orders and regulations shall be deemed
a legal notice to all persons. [R. C. 1905, § 31 IS 18S3. ch. 112, sub-ch. 1, § 52
R. C. 1899. 5 2583.]
;

;

64
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§ 4178. Penalty for refusal to obey order. Whenever any nuisance, source
of filth or cause of sickness is found on private property, the board of health
shall order the owner or occupant thereof at his own expense to remove
the same within twenty-four hours; and if the owner or occupant thereof
neglects so to do he shall forfeit a sum not exceeding fifty dollars, to be
recovered in the name of and for the use of the township. [R. C. 1905, § 3119
1883, ch. 112. sub-ch. 1, § 53; R. C. 1899, § 2584.]
Power of health authorities to require alteration of private property in a particular
manner to abate conditions endangering public health. 24 L.R.A.(N.S.) 241.
§ 4179. Proceedings on such refusal. Whenever such owner or occupant
shall fail to comply with such order of the board of health, said board may
cause the said nuisance, source of filth or cause of sickness to be removed,
and all expenses incurred thereby shall be paid by such owner or occupant
or by the person causing or permitting the same. [R. C. 1905, § 3120 ; 1883,
eh. 112. sub-ch. 1, § 54 R. C. 1899, § 2585.]
Power to fill lowlands at expense of owner. 30 L.R.A. (N.S.) 709.
§ 4180. Board to enter infected premises. Proceedings if opposed. Whenever the board of health deems it necessary for the preservation of the health
of its inhabitants to enter any building or vessel in the township for the
purpose of examining into and destroying, removing or preventing any
nuisance, source of filth or cause of sickness, and shall be refused such
entry, any member of the board may make complaint under oath to a justice
of the peace of his township, stating the facts in the case so far as he has
knowledge thereof. [R. C. 1905, § 3121; 1883, ch. 112, sub-ch. 1, § 55; R. C.
:

§ 2586.1
Such justice shall thereupon
§ 4181. Warrant to be issued by justice.
warrant directed to the sheriff or any constable of the county, commanding him to take sufficient aid, and being accompanied by two or more
members of the board of health, between the hours of sunrise and sunset, to
repair to the place where such nuisance, source of filth or cause of sickness
complained of mav be, and destroy, remove or prevent the same under the
direction of the members of such board of health.
[R. C. 1905, § 3122; 1883,
ch. 112, sub-ch. 1, § 56; R. C. 1899, § 2587.]
4182.
Quarantine of infected person. When any person coming from
§
abroad or residing in any city, town or village in this state is infected or
lately has been infected with the smallpox or other contagious disease
dangerous to the public health, the board of health of the city, town or village
where such sick or infected person is, may immediately cause such person
to be removed to a separate house if it can be done without danger to his
health, and shall provide for such person a nurse, medical attendance and
other necessaries, which shall be a charge in favor of such city, towu or
village against the person so provided for, his parents, guardian or master,
if able, otherwise against the county to which he belongs, or the state if such
person is a nonresident of the state. fR. C. 1905, § 3123 1883, ch. 112, sub-ch.
1, § 57; R. C. 1899. § 2588.1

1899.

issue a

:

Quarantine regulations and their validity. 26 L.R.A. 484; 47 Am. Pt. Rep. 533.
Pest houses, power of municipalities and other public bodies to establish and to compel
the removal of sick persons thereto. 92 Am. Dee. 70.
Right to injunction against sending to pest house. 23 L.R.A.(N.S.) 1188.
person cannot be moved. If such infected person
§ 4183. Same.
cannot be removed without danger to his health, the board shall make
provision as directed in the preceding section, for such person in the housp

When

where he may be, and in such case it may cause the persons in the neighborhood to be removed and mav take such other measures as it deems necessarv
;

for the safetv of the inhabitants. [R. C. 1905, § 3124; 1883, ch. 112, sub-ch. 1,
§ 58; R. C. 1899. § 2589.]
§ 4184. Board to provide hospital. When a disease dangerous to tho
public health breaks out in any township, the board shall immediately provide
such hospital or place of reception for the sick and infected as is judged best
1010
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for their accommodation and the safety of the inhabitants, which shall be
subject to the regulations of the board and the board may cause any sick
and infected person to be removed thereto, unless his condition will not
permit such removal without danger to his health, in which case the house
or place where he remains shall be considered as a hospital, and with all
its inmates subject to the regulations of the board.
[R. C. 1905, § 3125 1883,
ch. 112, sub-ch. 1, § 59; R. C. 1899, § 2590.]
;

;

Article 12.— Powers and Duties of Supervisors.
§ 4186. Regular meetings. The township board of supervisors shall hold
regular meetings on the Tuesday next preceding the annual town meeting
(being the second Tuesday of March), and on the Tuesday next succeeding
The annual town meeting (being the fourth Tuesday of March), on the second
Monday in June and the last Tuesday in October of each year. [11. C. 1905,
§ 3126; 1899, ch. 160; R. C. 1899, § 2591; 1901, eh. 205; 1903, ch. 200.]

Clerk of township board of supervisors is not authorized to rail special session of town
board for purpose of passing upon petition relating to sale; of intoxicating liquor at reState ex rel. Ketterling v. CJreRorv, 26 S. 1). 13„127 N. W. 733, Ann. Cas. 1913A, 40.

tail.

Such meetings shall be held at the office of the
§ 4186. Where held.
township clerk or at the usual place for holding the annual township meetings
if there is one.
It shall meet not later than ten o'clock a. m. and shall not
adjourn before four o'clock p. m. [R. C. 1905, § 3127; 1887, ch. 155, § 2;
R. C. 1899, § 2592.]
At its meetings in February and
§ 4187. Business to be transacted.
it shall perform all the duties now required of it by law to be transacted
at such meetings, and any other business that mav legally come before it.
[R. C. 1905, § 3128; 1887, ch. 155, § 3; R. C. 1899, § 2593.]
§ 4188. Approve bonds of township officers. At its meeting in March the
chairman shall approve the bonds of township officers, and said officers shall
immediately enter upon the duties of their office, and shall assess the highway
labor and road tax for the ensuing year and perform all the duties required
of them in article 13 of chapter 31. [R. C. 1905, § 3129; 1887, ch. 155, § 4;
R. C. 1899, § 2594.]
Supervisors lew the highway, labor and road tax. but its expenditure is under con-

June

trol of

mad

overseers.

Aldrich

v. Collins,

3 S. D. 154, 52 N. VV. S54.

Audit accounts. At its meeting in October it shall audit accounts,
with the road overseers and transact any other business that may come
before it. [R. C. 1905, § 3130; 1887, ch. 155, § 5; R. C. 1899, § 2595.1
§ 4189.

settle

Road overseer supervises expenditure
N.

W.

of road tax.

Aldrich

v. Collins, 3 S.

D. 154, 52

854.

§ 4190. Adjourned and special meetings. It may adjourn from time to
time, and in cases of emergency may hold special meetings on call of the
clerk on three days' notice. [R. C. 1905, § 3131 ; 1887, ch. 155, § 6; R. C. 1899,
§ 2596.]
§ 4191. Business with board. When to appear. It shall be the duty of
all persons having business to transact with the board of supervisors of any
township to appear before such board at any regular meeting, or file such
business with the clerk, to be laid before the board by him at its next meeting.
[R. C. 1905, § 3132; 1887, ch. 155, § 7; R. C. 1899, § 2597.]
§ 4192. Powers of supervisors. The supervisors shall have charge of such
aff airs of the township as are not by law committed to other township officers,
and they shall have power to draw orders on the township treasury for the
disbursement of such funds as may be necessary for the purpose of defraying
the incidental expenses of the township and for all moneys raised by the
township to be disbursed for any other purpose and when it shall seem advisable by said board of supervisors they may recommend to the electors of
their township the expenditure of a stated amount for the purpose of purchasing building sites and purchase, erection, location or removal of any
1011
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building, or erection for a town hall, library building or other erection for
use and benefit of said township.
[1909, ch. 223, § 2; 1907. ch. 255. 3 2;
R. C. 1905v § 3133; 1883, ch. 112. sub-ch. 1, § 60; R. C. 1899, § 2598.1
Power of town board to act as determined by place of performance. 33 L.R.A. 86.
Power of town board to appoint officers or make contract for term of office extending
beyond ita own terms. 29 L.R.A.(N.S.) 652.

Whenever any incorporated village or town
§ 4193. Improving streets.
is laid out into streets is included in the limits of an organized towntownship supervisors are authorized to cause improvements to be
any street that may be needed as a highway if the corporate
authorities of such village or town neglect to make such improvements. [R. C.
1905, § 3134; 1883, ch. 112, sub-ch. 1, § 61; R. C. 1899, § 2599.1
Distinction between incorporated town and organized township. Town of Dell Rapid*

which

ship, the
made in

v. Irving, 7 S.

D. 310, 64 N.

W.

149, 29 L.R.A. 861.

§ 4194. Board to prosecute actions. The supervisors shall by their name
of office prosecute for the benefit of the township, all actions upon bonds
given to them or their predecessors in office; and shall also sue for and
collect all penalties and forfeitures in respect to which no other provision
is made, incurred by any officer or inhabitant of the township
and they shall
have power, in like manner, to prosecute for any trespass committed on any
public inclosure, highway or property belonging to the township, and shall
pay all moneys collected under this section to the township treasurer. [R. C.
1905. § 3135; 1883, eh. 112, sub-ch. 1, § 62; R. C. 1899, § 2600.1
§ 4105. Quorum of the board. Any two of the supervisors shall constitute
a quorum for the performance of any duties required by law of the township
supervisors, except when otherwise provided. [R. C. 1905, § 3136 1883, ch. 112.
sub-ch. 1, § 63; R. C. 1899, § 2601.1
;

:

Article

13.

— Powers

and Duties of Officers,

township clerk.
§ 4196. Clerks may administer oaths. The township clerks of the several
townships, city clerks or auditors of all cities, and recorders of all towns or
villages in this state, are authorized to administer oaths and take acknowledgments of instruments, authorized or required by law. [R. C. 1905, § 3137
1883, ch. 112, sub-ch. 1, § 64; R. C. 1899, § 2602.]
§ 4197. Custody of records. The township clerk shall have the custody
of the record books and papers of the township when no other provision is
made by law. and he shall duly file and safely keep all certificates of oaths
and other papers required by law to be filed in his office. [R. C. 1905, § 3138;
1883, eh. 112, sub-ch. 1, § 65; R. C. 1899, § 2603.]
§ 4168. Deputy. He may at his discretion appoint a deputy, for whose acts
he shall be responsible. Before any deputy clerk enters upon the duties
of his office he shall take and subscribe the oath required by law, which oath
shall be filed in the office of the clerk of the district court. [R. C. 1905, § 3139
1883, ch. 112, sub-ch. 1, § 65; R. C. 1899. § 2603.]
§ 4199. Shall keep records. The clerk shall record in the book of records
of his township, minutes of the proceedings of each township meeting, and
enter therein each order or direction and all rules and regulations of any
such meeting; and shall also file and preserve all accounts audited by the
township board or allowed at a township meeting, and enter a statement
thereof in such book of records. [R. C. 1905, § 3140; 1883, ch. 112, sub-ch. 1.
66; R. C. 1S99, § 2604.]
§ 4200. Clerk to give bond and take oath. Each person elected or appointed
township clerk shall, before entering upon the duties of his
office and within the time prescribed by law for filing his oath of office, execute a bond with two or more sureties to be approved by the chairman of the
township board of supervisors, in such penal sum as the supervisors direct,
§

to the office of
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conditioned for the faithful discharge of his duties. Such bond so approved
shall be filed in the office of the county auditor for the benefit of any person
aggrieved by the acts or omissions of such clerk and any person so aggrieved
or the township may maintain an action on such bond against said clerk and
his sureties. [1909, ch. 222; E. C. 1905, § 3141 1883, ch. 112, sub-ch. 1, § 67
;

;

R. C. 1899, § 2605.]
§ 4201. Send, name of constable to clerk of district court. Each township
clerk, immediately after the qualification of any constable elected or
appointed in his township, shall transmit to the clerk of the district court
of the county the name of such constable. [R. C. 1905, § 3142 1883, ch. 112,
sub-ch. 1, § 68; R. C. 1899, § 2606.]
Each township
§ 4202. Send name of justice to clerk of district court.
clerk shall immediately after the election of any justice of the peace in his
township transmit a written notice thereof to the clerk of the district court
of the county, stating therein the name of the person elected and the term
for which he is elected and if elected to fill a vaeancy, he shall state in such
notice who was the last incumbent of the office.
[R. C. 1905, § 3143; 1883,
ch. 112, sub-ch. 1, § 69 R. C. 1899, § 2607.]
neglect.
If
township
clerk
willfully neglects to
any
§ 4203. Penalty for
make such return he shall be guilty of a misdemeanor, and on conviction
thereof shall be fined in a sum not exceeding ten dollars. [R. C. 1905, § 3144;
1883, ch. 112, sub-ch. 1, § 70; R. C. 1899, § 2608.]
;

;

;

TOWNSHIP TREASURER.

The township treasurer shall receive and
§ 4204. Duties of treasurer.
take charge of all moneys belonging to the township or which are by law
required to be paid into the township treasury, and shall pay over and
account for the same upon the order of such township or the officers thereof
•iuly authorized in that behalf, made pursuant to law, and shall perform all
such duties as may be required of him by law.
[R. C. 1905, § 3145; 1883,
ch. 112, sub-ch. 1, § 71; R. C. 1899, § 2609.]
Townsbip treasurer must keep funds separate. Aldrich v. Collina, 3 S. D. 154. 52 N.
W. 8M.
Each township
§ 4205. To keep account of receipts and disbursements.
treasurer shall keep a true account of all moneys by him received by virtue
of his office, and the manner in which the same are disbursed, in a book
provided at the expense of the township for that purpose, and exhibit such
account, together with his vouchers, to the township board at its annual
meeting, for adjustment and he shall deliver all books and property belonging to his office and the balance of all moneys in his hands as such treasurer, to his successor in office, on demand after such successor has qualified
according to law. [R, C. 1905, § 3146; 1883, ch. 112, sub-ch. 1, § 72; R. C. 1899,.
§ 2610.]
§ 4206. Treasurer to draw moneys from the county. The township treasurer shall, from time to time, draw from the county treasury such moneys
as have been received by the county treasurer for the use of his township and
on the receipt of such moneys shall deliver proper vouchers therefor. Each
Township treasurer shall be allowed and entitled to retain two per cent of
all moneys paid out of the township treasury, for receiving, safely keeping,
and paying over the same according to law; provided, that the township
treasurer shall not be allowed two per cent on the balance turned over to his
successor.
[1913, ch. 87: R. C. 1905, § 3147; 1883, ch. 112, sub-ch. 1, § 73;
R. C. 1899. § 2611; 1901, ch. 202.]
Each township treasurer within
§ 4207. Treasurer to make statement.
;

days preceding the annual township meeting shall make out a statement
writing of the moneys by him received into the township treasury from
the county treasurer and from all other officers and persons, and also of all
five

in
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moneys paid out by him as such treasurer, iu which statement he shall set
forth particularly from whom and on what account such, moneys were received
by him, with the amount received from each officer or person and the date
of receiving the same, also to whom and for what purpose any moneys have
been paid out by him, with the amount and date of each payment. He shall
also state therein the amount of moneys remaining in his hands as treasurer.
Such statement shall be filed by him in the office of the township clerk, and
shall be by such clerk carefully preserved and recorded in the township
book of records, and a duplicate of such statement shall at the same time
be filed by the township treasurer with the county auditor of his county.
[R. C. 1905, § 3148

;

1883, ch. 112, sub-ch.

1, §

74

;

1887, ch. 157, § 1

;

R. C. 1899,

§ 2612.]

Each township treasurer who refuses or
§ 4208. Penalty for neglect.
neglects to comply with the provisions of the four preceding sections shall
forfeit not more than two thousand dollars, to be recovered in any court of
competent jurisdiction, the amount to be fixed by the jury trying the cause,
or by the court, if there is no jury impaneled, and may be recovered by a
civil action in the name of the person who prosecutes the same, with costs
of the suit; one-half shall go to the person so prosecuting, and the remainder
to the township of which such delinquent is or has been treasurer. [R. C. 1905,
§ 3149; 1883, ch. 112, sub-ch. 1, § 75: R. G. 1899, § 2613.]
§ 4209. Depositing township moneys in own name prohibited. It shall be
unlawful for any township treasurer to deposit any moneys belonging to the
township in any bank, savings bank, trust company or other fiduciary inst;
tution, in his own name. All such moneys shall be deposited in the name of
the township, and any interest on such monevs shall be credited to and accrue
to the township fund.
[1913, ch. 89, § 1.]
§ 4210. Penalty. Any person violating the provision of the preceding section shall be guilty of a misdemeanor.
[1913, ch. 89. § 2.]
§ 4211. Warrant record. Indorsement of warrants not paid. Each township treasurer shall keep a suitable book to be provided at the expense of
the township in which he shall enter the township orders that he cannot
pay for want of funds when presented to him for payment, which orders
when presented shall be indorsed by such treasurer by putting upon the
back of the same the words " not paid for want of funds," giving the date
of such indorsement, signing his name as township treasurer, which onl«"when so indorsed shall bear interest from that date until paid. All township
orders shall be paid in the order that they are registered, out of the first
monevs that come into the treasurer's hands for such purposes. [R. C. 1905.
§ 3150 1883, ch. 112, sub-ch. 1, § 76 R. C. 1899, § 2614.]
Township warrauta nonnegotiable. Gilman v. Township of Gilby, 8 N. D. 627. 80 X. \\
;

;

889.

ASSESSORS.

§ 4212. Assessors, how governed. The township assessor shall be governed
by and make assessments and returns as provided in the chapter on revenue
and taxation of this code, and shall be paid for his service out of the township
treasury. [R. C. 1905, § 3151 1879, ch. 59, § 55 ; R. C. 1899, § 2615.]
;

Article

14.

— Board

of Auditors.

§ 4213. Supervisors to audit accounts. The supervisors constitute a board
of audit for the purpose of auditing all accounts payable by the township
and if for any cause there are not three supervisors present to constitute
such board the chairman, and in his absence either of the supervisors may
notify any one or as many of the justices of the peace of the township as
will, together with the supervisors present, make a board of three: and the
board so constituted shall have authority to act as the township hoard. [R. C.
1905, § 3152; 1883, ch. 112, sub-ch. 1, § 77; R. C. 1899, § 2616.]
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Auditing accounts of treasurer. The board
§ 4214. Meetings of board.
shall meet on the Tuesday next preceding the annual township meeting and on
the last Tuesday of October in each year, and at such other times as it deems
necessary and expedient for the purpose of auditing and settling all Charges
against the township, and it shall state on each account the amount allowed
by it; but no allowance shall be made for any account which does not specifically state each item of the same and the nature thereof.
At the regular'
meeting on the Tuesday next preceding the annual town meeting (being the
second Tuesday of March) in each year, the board shall examine j/kI hium :1s;
accounts of the township treasurer for all moneys received and disbursed by
him as such officer; and at said meeting shall audit the accounts of all other
township officers who are authorized bv law to receive or disburse any money
of the township by virtue of their offices. [1909, ch. 225; R. C. 1905, § 3153;
1, § 78; 18S7, ch. 155, § 5; R. C. 1899, § 2017.
Presentation of claim for audit not a condition precedent to bringing suit.
S. D. 143, 65 X. W. 432.

1883, ch. 112, sub-ch.

SI-*-*

v.

Township, 8

§ 4215. Board to report accounts audited and allowed. Such board shall
make a report, stating in detail the items of account audited and allowed,
the nature of each account, and the name of the person to whom such account
was allowed, including a statement of the fiscal concerns of the township,
and an estimate of the sum necessary for the current expenses thereof, the
support of the poor and other incidental expenses for the ensuing yj&ar.
[R. C. 1905, § 3155; 1883, ch. 112, sub-ch. 1, § 80: K. C. 1899. § 2619.
Such report shall be
§ 4216. Report to be read at township meeting.
produced and publicly read by the township clerk at the next ensuing township meeting, and the whole or any portion of such report may be referred
by order of the meeting to a committee, whose duty it shall be to examine
the same and report thereon to such meeting. [R. C. 1905. $ 3156 1883, eh. ill.
sub-eh. 1, § 81; R. C. 1899. § 2620.]
The amount of any account
§ 4217. Treasurer shall pay all orders.
audited and allowed by the board and the amount of any account voted to
be allowed at any township meeting shall be paid by the township treasurer
on the order of the board signed by the chairman and countersigned by
the clerk; and all orders issued to any person by 'the board for any sum
due from such township shall be receivable in payment of township taxes
of such township.
[R. C. 1905, $ 3157; 1883, ch. 112, sub-ch. 1, $ 82; R. C.
1899, § 2621.]
The township clerk shall be
§ 4218. Clerk of the board of supervisors.
clerk of the township board, and shall keep in his office a true record of all
its proceedings.
[R. C. 1905, 5 3158: 1883. ch. 112. sub-ch. 1, § 83; R. C. 1899,
§ 2622.]
Fees of Officers.
Article 15.
1

:

—

The township assessor shall receive
§ 4219. Compensation of assessor.
for his services three dollars per day for each day necessarily devoted by
him to the service of the township while engaged in his duties as such
assessor; provided, that such compensation shall not exceed the sum of sixty
[R.
dollars in any one congressional township.
1905, § 3159; 1883. ch. 112.
sub-eh. 1, § 86: 1889, eh. 126, § 1 R. C. 1895, § 2623.]
§ 4220. Compensation of clerk and supervisors. The township clerk and
supervisors shall receive for their services one dollar and fifty cents per day
for each day necessarily devoted by them to the service of the township
when attending to business in their township, and two dollars when attending
to business out of the township no township supervisor shall receive more
than thirty-five dollars compensation in any one year: provided, that the
For
township clerk shall be paid fees for the following, and not a per diem
serving notices of election upon township officers, as required by law, twentyfive cents each; for filing any paper required by law to be filed in his office
ten cents each; for posting notices required by law, twenty-five cents

C

;

;

:
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each; for recording any order or any instrument or writing authorized by
law, ten cents for each one hundred words for copying any record or instrument on file in his office and certifying the same, ten cents for each one
hundred words, to be paid for by the person applying for the same. [R. C.
1905, § 3160; 1883, ch. 112, sub-ch. 1, § 86; R. C. 1899, § 2624.]
§ 4221. Compensation, increasing or reducing. At any township meeting
before the electors commence balloting for officers they may by resolution
reduce or increase the compensation of officers, but no such increase shall
exceed one hundred per cent. [R. C. 1905, § 3161 1883, ch. 112, sub-ch. 1, § 86
R. C. 1899, § 2625.]
;

;

Article 16.— Claims Against Townships or Counties.
Before any
Accounts stated, how.
§ 4222. Claims against townships.
account, claim or demand against any township or county of this state for
any property or services for which such township or county shall be liable
shall be audited or allowed by the board or officers authorized by law to audit
and allow the same, the person in whose favor such account, claim or demand
shall be, or his agent, shall reduce the same to writing in items and shall verify
the same to the effect that such account, claim or demand is just and true,
that the money therein charged was actually paid for the purposes therein
stated, or that the property therein charged for was actually delivered or
used for the purposes therein stated and was of the value therein charged,
or that the services therein charged were actually rendered and of the value
therein charged, or in case such services were official for which fees are prescribed by law then that the fees or amounts charged therefor are such as
are allowed by law; and that no part of such account, claim or demand has
been paid provided, that the provisions of this article shall not apply to any
elaini or demand for an annual salarv or per diem of jurors or witnesses fixed
by or in pursuance of any statute. [ R.
1905, § 3162 ; 1883, ch. 112, sub-ch. 1
§ 87; R. 0. 1899, § 2626.]
;

C

Powers and duties
11 X. D. 31, 88 X.

W.

of

board of count v commissioners.

State ex

rel.

Wiles

r.

TIeinrieh.

734.

Acceptance of warrant. for claim a«ain*t county, which has been duly presented and allowed in part, is presumed to be in full of claims presented. Paulson v. Ward Countv.
23 X. D. G01. 42 L.R.A.(N.S.) Ill, 137 X. W. 4.SG.
Liability of township on negotiable paper executed by officer of town.
21 L.R.A. (X.S.I
107S.

must be verified. The verification required by the premay be made before any officer authorized by law to administer
oaths, or before any member of the board to which the account, claim or
demand shall be presented to be audited, and each member of such board is
hereby authorized to administer the proper oath in such cases; and each person
who willfully or knowingly swears falsely on any such claim shall be deemed
guilty of perjury and be punished accordingly.
[R. C. 1905, § 3163; 1883.
, h. 112. sub-ch. 1, § 88; R. C. 1899,
§ 2627.]
In case any such account,
§ 4224. What accounts need not be verified.
claim or demand shall be made or presented by any administrator or executor
on behalf of the estate of a deceased person he shall not be required to verify
the same, but may prove the same otherwise to the satisfaction of the board.
[R. C. 1M5, § 3164; 1883, ch. 112, sub-ch. 1. § 88; R.
1899, § 2628.]
§ 4225. Consideration of account and action thereon. Whenever an account,
olaim or demand against any township or county shall have been verified in
the manner prescribed in this article, the board to whom the same is presented
may receive and consider the same and may allow or disallow the same in
whole or in part, as to such board or officers shall appear just or lawful,
1905, § 3165; 1883, ch. 112.
saving to such claimants the right of appeal. [R.
1899. § 2629.]
sub-ch. 1, § 89; R.
21 L.R.A.
Rijrlit of town authorities to rocon-idcr action as to allowance of claim.
§ 4223. Accounts

ceding section

C

C

C
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Right of town to surrender valid claim upon partial payment thereof.

19 L.R.A.(Nj6.)

320.

§ 4226. Penalty for auditing an account not verified.
Any member of such
board who shall audit and allow any account, claim or demand required by
this article to be itemized and verified, without the same having been first
duly itemized and verified, shall be deemed guilty of a misdemeanor and be
punished by a fine of not exceeding five hundred dollars, or by imprisonment
in the county jail not exceeding six months, or by both.
[R. C. 1905, § 3166;
1883, ch. 112, sub-ch. 1, § 90; R. C. 1899, § 2630.]
§ 4227. Claims against counties offset "by taxes due.
It shall be the duty
of the board of county commissioners of any county in this state, when any
bill or claim is presented to them to be audited in favor of any person, corporation or society to ascertain from the tax records of such county if the
person, corporation or society to whom said credit originally accrued or presenting same is indebted to any school district, municipal corporation, county
or state for personal taxes due or delinquent, and if such indebtedness shall
be found to exist, to deduct the same from the bill so presented.
Or if the
Taxes shall exceed the demands so presented, then to have the claim entered
as a credit on the tax books of such county in favor of the person, corporation
or society to whom said credit originally accrued, if found to be indebted for
taxes due or delinquent as above provided.
If no such indebtedness exists
against such party, then to deduct any part due or delinquent taxes owing by
the person, corporation or society presenting same and the right to offset such
taxes shall be deemed to have accrued from the day the county became indebted
to any person, corporation or society.
Any sale, transfer or assignment
thereof shall not defeat the right of the countv to make such credit or offset.
[B. C. 1905, §3167; 1901. ch. 162.1

Abtiole

17.

— Suits

By and Against

Towissiur.

Whenever any controversy or cause of action
§ 4228. Proceedings in.
exists between townships or between a township and an individual or corporation, a civil action may be commenced uml prosecuted for the purpose of
trying aud settling such controversy, and the same shall be conducted in the
tr&me manner, and the judgment therein shall have the like effect, as in other
actions or proceedings of a similar kind between individuals and corporations.
IB. C. 1905, § 3168; 1883, ch. 112, sub-ch. 1, § 91 R. C. 1899, § 2631.]
When limitations begin to run against action on township warrant. 10 L.R.A.(N.S.)
;

478.

In all such actions and proceedings
§ 4229. Township to sue in its name.
the township shall sue and be sued in its name, except where township officers
are authorized by law to sue in their name of office for the benefit of the
township.
[R. C. 1905, § 3169; 1883, ch. 112, sub-ch. 1, § 92; R. C. 1899.
§ 2632.]

In legal proceedings against a township by
§ 4230. Service, on whom.
all papers shall be served on the chairman of the board of supervisors,
in case of his absence on the township clerk, and whenever any action or
proceeding is commenced the chairman shall attend to the defense thereof,
and lay before the electors of the township at the first township meeting a
full statement of such proceedings, for their election in regard to the defense
thereof.
[R. C. 1905. § 3170; 18S3. eh. 112, sub-ch. 1. § 94; R. C. 1899, § 2633.1
No action in favor of any township shall be brought
§ 4231. Jurisdiction.
[R. C. 1905, § 3171
before anv justice of the peace residing in such township.
18S3. eh. 112. sub-ch. 1, § 95; R. C. 1899. § 2634.]

name
and

Whenever any action is brought
§ 4232. Recovery in cases of trespass.
pemdty imposed for any trespass committed on the lands belonging to the township, if it appears on the trial thereof that the actual amount
of injury to such township lands in consequence of such trespass exceeds the
to recover a
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sum of twelve dollars and fifty cents, then the amount of actual damage with
costs of suit shall be recovered in such action, instead of any penalty for such
trespass imposed by the township meeting, and such recovery shall be a bar
to all other actions for the same trespass.
[R. C. 1905, § 3172; 1883, ch. 112.
sub-ch. 1, § 96 R. C. 1899, § 2635.]
Whenever by judgment or deci§ 4233. Court may partition lands, when.
sion in any action or proceeding brought to settle any controversy in relation
to township commons or other lands, the common property of a township, or
for the partition thereof, the rights of any township are settled and confirmed,
the court in which such proceedings are had may partition such lands according to the rights of the parties.
[R. C. 1905, § 3173; 1883, ch. 112, sub-ch. 1
;

§97;R.C.

1899, § 2636.]

When a judgment is recovered against any
§ 4234. Payment of judgment.
township or against any township officers in an action prosecuted by or
against them in their name of office, no execution shall be awarded or issued
upon such judgment, but the same, unless reversed or stayed on appeal, shall
be paid by the township treasurer upon demand and the delivery to him of
a certified copy of the docket of the judgment, if there is sufficient money of
such township in his hands not otherwise appropriated.
If he fails to do so
he shall be personally liable for the amount, unless the collection thereof is
afterwards stayed upon appeal.
If payment is not made within thirty days
after the time fixed by law for the county treasurer to pay over to the township treasurer the money in his hands belonging to such township levied for
the purpose of paying such judgment, next after the rendition of such judgment, execution may be issued, but onlv township property shall be liable
thereon. [R. C. 1905. § 3174; 1883, ch. 112, sub-ch. 1, § 98; R. C. 1899, § 2637.]
If judgment for the recovery of
§ 4235. When judgment is not sat'sfied.
is rendered against any township, and the judgment is not satisfied or
proceedings thereon stayed by appeal or otherwise before the next annual
meeting of the township, a certified copy of the docket of the judgment may
The supervisors of
be presented to such township, at said annual meeting.
the township shall thereupon cause the amount due on the judgment, with
interest from the date of its recovery, to be added to the tax of such township and the same certified to the countv auditor and collected as other township taxes are collected. [R. C. 1905, 5 3175; 1883. ch. 112, sub-ch. 1, § 99; R. C.
1899, § 2638.]

money

Artfclr 18.— Township Charges and Levies.
I

§ 4236.

Township charges, what

The following

are.

shall

be deemed town-

ship charges
1.

The compensation

of

township

officers

for

services

rendered

their

respective townships.
2. Contingent expenses necessarily incurred for the use and benefit of the
township.
3. The moneys authorized to be raised by the vote of the township meeting
for any township purpose.
4. Each sum directed by law to be raised for any township purpose; provided, that no tax for township purposes shall exceed the wmount voted to
[R. C. 1905.
be raised at the annual meeting as provided in section 2151.
§ 3176: 1883. ch. 112. sub-ch. 1. § 100; R. C. 1899, § 2639: 1903, ch. 172.]
It is the duty of the town§ 4237. Clerk to notify county auditor of levy.
ship clerk immediately after the board of supervisors have made the levy of
taxes, or within three days thereafter, to notify the county auditor of the
amount levied, who shall enter the same on the county tax list, to be collected
[R. C. 1905, § 3177;
bv the countv treasurer as countv taxes are collected.
1879, ch. 59. § 33 R. C. 1899, § 2641.]
;

S«? also section 2149.
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Article 19.— Books and Papers op Outgoing Officers.

Whenever the term of any
§ 4238. Successor in office to demand records.
supervisor, township clerk or assessor expires, and another person is appointed
or elected to such office, such successor immediately after he enters upon the
duties of his office shall demand of his predecessor all books and papers under
his control belonging to such office. [R. C. 1905, § 317b; 1883, ch. 112, sub-ch. 1,
$ 102; R. C. 1899, § 2642. J
Whenever either of the officers above named
§ 4239. Same, vacancy.
resigns, or the office becomes vacant in any way, and another person is elected
or appointed in his stead, the person so elected shall make such demand of
his predecessors or of any person having charge of such books and papers.
[R. C. 1905, § 3179; 1883, eh. 112, sub-ch. 1, § 103; R. C. 1899, § 2643.]
Each person so going out of office, when§ 4240. Records to be delivered.
ever thereto required pursuant to the foregoing provisions, shall deliver upon
oath all records, books and papers in his possession or under his control,
belonging to the office held by him, which oath may be administered by the
officer to whom such delivery is made.
[R. C. 1905, § 3180; 1883, ch. 112,
sub-ch. 1, § 104; R. C. 1899, § 2644.]
Upon the death of any of
§ 4241. Demand for records in case of death.
the officers enumerated, the successor of such officer shah make such demand
as above provided of the executor or administrator of such deceased officer,
and such executor or administrator shall deliver upon like oath all records,
hooks, papers or moneys in his possession or under his control, belonging to
the office held by his testator or intestate.
[R. C. 1905, § 3181 ; 1883, ch. 112,
sub-ch. 1, § 105 R. C. 1899, § 2645.]
;

Article

20.

— Section Corners.

Township supervisors to employ surveyors to run lines and erect
monuments on corners. Whenever it appears advisable to any board of township supervisors in this state to erect permanent monuments to perpetuate the
boundaries as fixed by the United States survey, they may employ a competent surveyor or civil engineer to run the lines and to mark the section
corners, and may on the corners so marked place a stone monument eight
inches square on each end, and fifteen inches long, which monument shall be
§ 4242.

buried in the earth so that one end thereof eight inches square shall be flush
with the surface of the road or grade, and so that the center thereof shall
the intersection of the four section lines converging at that point, and
so that the said lines shall run diagonallv across the face of the said stone
monument. [R. C. 1905, § 3182 1905, ch. 180, § 1.]
Location of land marks only presumptively correct. Webster v. Wliite. 8 S. D. 479, 66
>\ W. 1145.
§ 4243. When petitioned, supervisors shall call election to vote on question
of placing monuments.
Whenever the township supervisors of any organized
township in this state shall be petitioned by not less than twelve freeholders
r»f said township to call an election to ascertain the will of the majority of the
voters of said township on the question of erecting such monuments, the said
board of township supervisors shall submit the question of whether or not
such monuments shall be placed in said township, which election shall be held
The same time as the usual spring election for township officers, and if a
majority of those voting in said township at such spring election vote in favor
of erecting said monuments, then the said board of township supervisors shall
immediatelv thereafter cause such monuments to be placed as provided in
section 4242.
[R. C. 1905, § 3183 1905, ch. 180, § 2.]
§ 4244. Cost of monuments to be charged to townships. Whenever it is
decided by the board of township supervisors of any organized township to
erect such monument, or whenever, as the result of an election, the township
board proceeds to erect said monuments the cost thereof shall be a proper

mark

;

;

1019

Digitized by

Google

POLITICAL CODE.

§§ 4244-4251

Tou nsh ip

(io vent in ent.

charge upon the funds of said township and the township hoard is authorized
to pay the cost thereof, or to lay a tax upon the property of the township for
[R. C. 1905, § 3184; 1905, ch. 180, § 3 ]
the purpose of paying the same.
§ 4246. Penalty for destroying or removing. Any person who shall destroy,
remove, deface or in any way injure or damage such monuments, when so
[R. C. 1905, § 3185; 190".,
erected, shall be deemed guilty of a misdemeanor.
ch. 180, § 4.]

§ 4246. Board authorized to establish monuments in unorganized townships.
The board of county commissioners shall have the same authority to establish,
fix and erect monuments in unorganized townships as is given township hoards
of supervisors under the provisions of this article, and also for the establishment of lost corners. [R. C. 1905, § 3186; 1905, eh. 180, § 5.]

Article

21.

— Glide

Posts.

§ 4247. Township to erect guide posts. Each township shall erect and maintain guide posts on the highways and other ways within the township, at such
places as are necessary or convenient for the direction of travelers.
[1913.
eh. 86; R. C. 1905, § 3187; 1883, ch. 112, sub-ch. 1, § 106; R. C. 1899, § 2646. ]

Article

22.

— Public

Places.

At the annual township meeting in each
§ 4248. Voters shall designate.
year the legal voters present at each meeting shall determine and designate
three places in the township as public or the most public places of such township, and that all legal notices required to be posted in three public or tin*
most public places of a township shall he posted at such places at least, and
they shall make provision for the erection and maintenance of posts on which
to post notices as aforesaid in all places so designated, in which there is no
sufficient natural convenience for that purpose.
[R. C. 1905, § 3192; 1883,
ch. 112, sub-ch.
§ 111; R. C. 1899, § 2651.)

L

Article

23.

— Pot sm

and Poi nd Masters.

Whenever the electors of any township determine
§ 4249. Pounds located.
at their annual township meeting to erect one or more pounds therein, the
same shall be under the care and direction of such pound masters as are chosen
or appointed for that purpose.
[R. C. 1905, § 3193: 1883, ch. 112, sub-ch. 1,
§ 112; R. C. 1899, § 2652.1
Liability of municipality for impounding aiumnl*.
27 L.R.A.(N.S.) 138.
The electors of any township may at any
§ 4250. Discontinuing pounds.
annual township meeting discontinue anv pounds therein. [R. C. 1905, § 3194;
1883, ch. 112, sub-ch. 1, § 113; R. C. 1899. § 2653.]
Sales.
The
§ 4251. Fees of pound master and notice of taking up estrays.
pound master is allowed to charge and collect the following fees: For taking
into pound or discharging therefrom any horse, ass or mule, and all neat cattle,
twenty cents each for every sheep or lamb, ten cents each and for every hog.
large or small, ten cents each and twenty-five cents for keeping each twentyfour hours in pound and the pound master has a lien on all such animals
for the full amount of his legal charges and expenses, and shall be entitled
to the possession of such animals until the same are paid; and if the same
are not paid and said animals removed within ten days after they are
impounded the pound master shall give notice as provided in chapter 117 of
the session laws of 1907, and also by posting in three of the most public places
jn the township, notices that said animals, describing them, are impounded,
and that unless the same are taken away and fees paid within thirty days
after the date of such notice, he will sell the same at public vendue at the
place where the township meetings of such township are usually held: and on
the day designated in such notice the pound master shall expose such animals
;

;

;

;
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for sale aud sell the same to the highest bidder for cash, for which service
[1909,
he shall receive two per cent of the purchase money for each animal.
ch. 121; R. C. 1905, § 3195; 1883, ch. 112, sub-ch. 1, § 114; R. C. 1899, § 2654.]

"Chapter 117 of the session laws of 1907, to which this section refers, was amended
in 1913 and now constitutes section 2658 herein.
§ 4252. Proceeds, disposition of. Out of the money realized from such sale
the pound master shall deduct all his legal fees and charges and pay the balance, if any, to the chairman of the township supervisors, at the same time giving to the supervisors an accurate description of the animals sold and the
amount received by him for each animal, and shall take a receipt and duplicate
therefor and file one of them with the township clerk; provided, the supervisors shall at any time within six months, upon sufficient proof from the owner'
of any animal so sold, pay to such owner the balance due as received from said
pound master; but if said money is not claimed within that time then the sum
so received shall be retained for the use of the township; provided, that in
unorganized townships and in townships which have been dissolved as civil
townships, the county commissioners are hereby authorized on the petition of
a majority of the legal voters of such townships to do and perform any and all
acts that the electors might do of a civil township as prescribed in sections
•1249. 4250 and 4251.
K. <\ 1905. § 3196; 1899. ch. 121; R. C. 1899. J 2055.1
•

Artici.k 24.

— Dkijts

and Bonus.

§ 4263. Limit of debt of townships. No township has power to contract
debts or make expenditures for any one year in a larger sum than the amount
of taxes assessed for such year without having been authorized by a majority
of the voters of such township, and no township shall assess for township
purposes more than ten mills on the dollar of taxable propertv for any one
year. [R. C. 1905, § 3197; 1883, ch. 112, sub-ch. 1,
§ 115; R. C.*1899, § 2656.1

*

Supervisors not empowered to create future indebtedness without electors' authority.
F. C. Austin Mfg. Co. v. Twin Brooks Twp., 16 S. D. 129, 91 N. W. 470.
On what basis majority essential to adoption of proposition for issuing municipal bonds
is to be computed.
22 L.R.A.(K.S.| 47S.

§ 4254. Bonds of townships issued. How and when. The boards of supervisors of the organized townships of this state, or those that may hereafter
be organized, are authorized and empowered to issue the bonds or orders
of their respective townships, with coupons attached, aud in such amounts
and at sneh periods as they may be directed by two-thirds of the legal voters
present and voting at any legally called township meeting held for that pur-

pose such bonds or orders to be payable in such amounts and at such times,
not exceeding twenty years from date, as two-thirds of the legal voters
present and voting at such meeting shall determine, with interest thereon
not to exceed seven per cent per annum, payable annually, which bonds or
orders and coupons shall be signed by the chairman of the board of
supervisors and countersigned by the clerk of the township; provided,
that nothing
herein contained shall be construed to authorize the issuing of such
bonds
or orders unless the same shall have first been voted for by ballot by
twothirds of all legal voters present and voting at any annual or special
township meeting called for that purpose, notices of which, particularly specifying
the object for which such meeting was called, have been posted
in at least
three public places in the township for not less than ten days prior to
the time
of calling the same. Provided, further, that any township mav in
the manner
provided in this section issue bonds to aid in the construction of a bridgeacross a navigable stream on the boundary line of its county even
though a
portion of such bridge may be located within the corporate limits of
a city
'
19
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§ 4256. Bonds must be sold at par. No bonds or orders issued under the
authority of this article shall be issued or negotiated for less than par value
nor shall such bonds or orders or the proceeds thereof be used or appropriate*!
for any purpose whatever other than as specified in this article. [R. C. 19().">.
§ 3199; 1883, ch. 112, sub-ch. 1, § 117; R. C. 1899, § 2658.]
Accrued interest as part of par value within prohibition against sale of bonds at les*
than par. 35 L.R.A.(NjS.) 789.
Payment of commissions for sales of bonds as violating requirement that bonds shall
not be sold for less than par. 39 L.R.A.4X.S.) 248.

§ 4256. Levying bond tax. The board of supervisors and its successors are
authorized and it is their duty on or before the first day of September next
after the date of such bonds or orders, and in each and every year thereafter
on or before the first day of September, until the payment of such bonds
or orders and interest is fully provided for, to levy and in due form to certify
to the county auditor of the county in which said township is situated, a tax
upon the taxable property of the township equal to the amount of principal
and interest maturing next after such levy, and in the discretion of the board,
such further sums as it shall deem expedient, not exceeding twenty per cent
of such maturing bonds or orders and interest, which taxes shall be payable
in money and shall constitute a fund for the payment of said bonds or orders
and the interest thereon. [R. C. 3905, § 3200; 1883, ch. 112, sub-ch. 1, § 118:
R. C. 1899, § 2659.]

—

Refunding Bonds.
Article 25.
To be issued when. Each organized township in this state is
authorized and empowered by and through its board of supervisors, when
in the judgment of such board it is deemed for the best interests of the township, to issue its negotiable bonds in the name of such township for the sole
§ 4257.

.

purpose of refunding any outstanding bonded indebtedness of such township.
[R. C. 1905, § 3201; R. C. 1895, § 2660.]
§ 4258. Issuance, how determined. Denomination. Form. The necessity
of issuing and negotiating bonds under the provisions of this article shall be
determined by the board of supervisors of such township. Such bonds shall
be in denominations of not more than one thousand dollars nor less than one
hundred dollars, shall bear the date of their issue and shall be made payable
to the purchaser or bearer, and be payable in not less than five nor more than
fifteen years from their date and shall bear interest at a rate not higher than
the bonds refunded and shall have coupons attached for each interest payment; such bonds and coupons shall be signed by the chairman of the board
of supervisors and shall be attested by the township clerk. Each bond shall
state on its face that it is issued in accordance with this article. Such bonds
may be made payable at such place as may be agreed upon. [R. C. 1905.
§ 3202; R. C. 1895, § 2661.]
§ 4259. Record to be kept. A record of each bond so issued shall be kept
by the township clerk, showing the number of each bond, its date, amount,
rate of interest, when and where payable, the amount received therefor, to
whom sold and how the proceeds were disposed of. [R. C. 1905, § 3203; R. C.
;

1895, § 2662.]

§ 4260. Annual tax to pay principal and interest. At or before the time
of issuing any bonds pursuant to the provisions of this article, it shall be the
duty of the board of supervisors to provide for the collection of an annual
tax sufficient to pay the interest and also the principal thereof when due.
[R. C. 1905, § 3204; R. C. 1895, § 2663.]
§ 4261. Payment of, at maturity. Cancellation. When such bonds and the
coupons thereto attached mature it shall be the duty of the township treasurer
to pay the same on presentation out of any funds in his hands applicable
thereto: and he shall then properly cancel the same.
[R. C. 1905, § 3205;
R. C. 1895, § 2664.]
1022
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Articlk 26.— Irrigation-.
§ 4262. Petition. Election. Whenever ten legal voters of any organized
township petition the township board fifteen days previous to any anuual
township meeting to submit the question of irrigation by building dams
to create ponds or reservoirs on any of the creeks or coulees in the township,
it shall be the duty of the board to submit the question to the voters at the
next annual township meeting and the township clerk shall cause three
notices to be posted specifying the place and nature of such proposed improvements. [R. C. 1905. § 3206; 1890, eh. 43. § 1; K. C. 1895, § 2665.]
Whenever two-thirds of the legal voters of any organized
§ 4263. Tax.
township in this state, at their annual township meeting, agree that it is advisable and for the public good that certain specified creeks or coulees should
be improved to increase the water supply and for tho purpose of irrigation,
it shall be lawful for such voters to levy a tax upon said township, to be expended in building dams to create ponds and reservoirs, by and under the
direction of the board of supervisors of the township provided, sueh improvements shall be wholly in said township and no lands shall be flooded without the consent of the owner or without just compensation therefor, which
compensation shall be determined as provided in the chapter on eminent
domain in the code of civil procedure. [R. C. 1905, § 3207; 1890, ch. 43, § 2;
R. C. 1895, § 2666.]
;

;

Taking of property for irrigation as a public purpose. 22 L.R.A.(X.S.) 1G2.
§ 4264. Maximum levy. The tax authorized to be levied by the last section
shall not exceed two mills on the dollar of the assessed valuation of the
township. [R. C. 1905, § 3208; 1890, ch. 43, § 3; R. C. 1899, § 2667.]

Article 27.— Contract System of Highway Labor.

The several township
§ 4265. Township boards have supervision over.
boards of organized townships in the state shall have general supervision over
the roads, highways and bridges throughout their several townships. [R. C.
1905, § 3209 1895, ch. 91, § 1 R. C. 1899, § 2668.-]
Township immune from liability for the acts or negligence of its officers as to repairs
of roads and defective bridges. Township acts merely as tho instrumentality of the state.
Vail v. Town of Ameuia, 4 X. ft. 239, 59 N. W. 10«>2.
Township not liable for loss suffered by land owner from increased flow of surface water,
resulting solely from improvement of a highway, without negligence. Carroll v. Township of live, 13 X. D. 458, 101 X. W. S94.
;

;

Right of town to collect tolls for use of bridge or highway. 42 L.R.A.(X.S.) 836.
Liability of township for defects in highways.
13 L.R.A*(X.S.) 1219.
for obstruction or defect outside of traveled portion of highway.
40 L.R.A. (N.S.)
182.
for injury to employe engaged in repairing highway.
41 L.R.A.(N.S.) 1074.
for injury by interference of bridge with flow of water.
59 L.R.A. 856.
Effect on liability for injury on defective highway of division of territory of town. 39
L.R.A.(X.S.) 285.
Duty of town to maintain barriers along rural highway or bridges. 42 L.R.A. 24>7.
-to provide barriers to protect traveler from obstructions outside of highway.
20
L.R.A.(X.S.) 980.

The several township boards whenever
§ 4266. Plans and specifications.
in their judgment it is for the best interest of the township may at the next
annual meeting cause a vote to be taken by a ballot on which shall be written
or printed the words " for contract system," " against contract system," and
if a majority of the votes cast are in favor of the contract system then the
township board shall at the next meeting succeeding the annual meeting
advertise in one of the county papers for bids for two successive weeks
for the improvement and repairing of highways and bridges in its township
in the following manner:
1. The board shall furnish plans and specifications for all work and improvements to be done and performed in the several townships which shall
be filed in the office of the township clerk.
102.1
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shall at the time of advertising for bids give at least ten days' notice,
to be posted in conspicuous places in said township, that bids will be received
at a time and place mentioned in said notice, and said contracts shall be let
to the lowest bidder in accordance with such plans and specifications as are
furnished by said board, and the said board shall require upon the letting
of such contract or contracts u good and sufficient bond for the faithful performance of the work to be done and performed in said contract, and said
2.

It

board shall have authority to reject any and all bids. Whenever the " contract system " has been adopted, as provided herein, township road taxes
shall be paid in monev only.
[R. C. 1905, § 3210; 1899, eh. 141; R. C. 1899,
§

2669.]

All moneys raised in pursuance of the provisions
§ 4267. Special fund.
hereof shall constitute a special fund for the improvement of highways and
shall be collected, paid out and expended in the manner provided for warrants drawn on the treasurer of each township for general expenses thereof,
and such fund shall be kept separate and shall not be used for any other
purpose whatsoever. [R. C. 1905, § 3211 1895, eh. 91, § 4; R. C. 1899, § 2671.
§ 4268. Assessments, how collected. Upon failure to pay any tax assessed
for the purposes herein named the same shall become delinquent and shall be
collected in the same manner as other taxes.
fR. C. 1905. § 3212; 1895,
eh. 91, § 5 R. C. 1899. § 2672.]
§ 4269. Road machinery. In townships owning road machinery, the township board shall have authority to make such disposition of the same as in
its discretion is best for the interests of the township, or it may purchase or
lease such machinery as may be necessary for the purpose of carrying out
the provisions hereof, and the performance of contracts in reference thereto;
provided, that no machinery shall be purchased or sold to exceed in value
the sum of two hundred and eighty dollars, except such sale or purchase
shall be ordered at the annual township meeting by a majority vote of tinlegal voters of such township assembled at such meeting or at a special election called for that purpose bv said board upon petition of twelve freeholders of said town-hip.
[1911. eh. 146; R. 0. 1905, 3 3213; 1895. eh. 91.
§ 6; R. C. 1*99, § 2673: 1905. eh. 181.]
;

:

Supervisors' purchase of road iim.hino must be authorized bv elector*.

Mfg. Co.

v.

Township, in

S.

1).

i

'„>(;.

F. C.

Austin

91 N. \V. 470.

Aktict.k 28.

— MiscnrxAVEors.

No township officer
§ 4270. Officers not to be interested in contracts.
shall become a party to or be interested directly or indirectly in any contract
made by the board of which he may be a member; and every contract or pay
ment voted for or made contrary to the provisions of this section is void
and any violation of this section shall constitute malfeasance in office which
will subject the officer so offending to be removed from office.
[R. C. 1905.
§ 3214; 1883. eh. 112. sub-eh. 1. § 119; R. (\ 1S99, § 2674.]
Each township organized under this chapter,
§ 4271. Election districts.
or any law heretofore in force, constitutes an election district. [R. C. 1905,
§ 3215; 1883. ch. 112. sub-eh. 1, § 120: R. ('. 1899, § 2675.]
Nothing in this chapter
§ 4272. City to have same powers as township.
contained shall in any way apply to any portion of the state which is embraced within the limits of any incorporated city: but each incorporated city
shall have and exercise within its limits, in addition to its powers, the same
powers conferred by this chapter upon townships in the manner prescribed
by law. [R. C. 1905. § 3216 1883. ch. 112, sub-ch. 1, § 121 R, C. 1899, § 2676.]
Any constable in any organized town§ 4273. Constable, powers of.
ship containing any village not incorporated, shall be a proper officer for arresting and detaining any person for disorderly conduct within the village
arising from drunkenness or otherwise, without process first issuing, and any
;

;

;

1024

Digitized by

Google

TuwhsJi ip Guie rumen t.

POLITICAL CODE.

person deemed guilty of such disorderly conduct shall be taken before any
justice of the peace of such township, and upon conviction thereof be fined
in the sum of not less than five nor more than ten dollars and all costs arising
from such complaint and trial. [R. C. 1905, § 3217; 1879, ch. 59, § 95; R. C.
1899, § 2677.]

§ 4274. To provide for confinement of prisoners. Any township with any
such village not incorporated shall at the annual township meeting have
power to vote any appropriations necessary for providing a place of confinement, and may adopt such regulations as may be necessary in relation thereto.
[R. C. 1905, § 3218; R. C. 1899, § 2678.]
Kipht of action for imprisonment in unhealthful or unfit prison or jail.
293; 2 L.1LA.(X.S.) 95.
Liability of municipality for tort in connection with jails and prisons.

36 L.R.A.
25

L.R.A.

(NS.)

98.
for negligence or other tort of keeper or inmate of municipal prison.
25 L.R.A.
(NJS.) 180.
for injury to neighboring propcrtv from maintenance of prison.
34 L.R.A.(N.S.)
461.

§ 4275. Notice to be given. Any township providing such place of confinement shall cause notice thereof to be published in the newspaper having
the largest circulation in such township, if there is any, or cause the township clerk to post notice thereof in three of the most public places in such
township. [R. C. 1905, § 3219; R. C. 1899, § 2769.]
§ 4276. Convicted person confined. Any person convicted under the preceding sections shall be confined in the calaboose until all fines and costs are
paid, not less than one day nor more than ten davs.
[R. C. 1905, § 3220;
R. C. 1899. § 2680.]

Article

29.

— Dissolution

of Townships.

§ 4277. Petition for dissolution. Notice of elections. What notice shall
specify. When an application signed by one-third of fhe legal voters of any
organized civil township within this state shall be presented to the board of
supervisors of such civil township, in writing, at least ten days prior to the
fourth Monday of June in any year, asking for a dissolution of the civil township, setting forth the reasons therefor, such petition shall be considered by
such board of supervisors at its regular meeting on the fourth Monday in June
in such year, and it shall be competent for the board, if it deems the reasons
£Ood, to call a meeting of the voters of such civil township, by giving at
least ten days' notice thereof, to determine whether such civil township shall
be dissolved. Said notice shall be signed by the town clerk of such civil township, and shall be by him posted in five of the most public places in such civil
township, at least ten days prior to such meeting of said voters, and also,
if there is a newspaper published in such civil township, he shall cause a
opy of such notice to be published once therein, at least five days before the
time appointed for such meeting. Each notice given for such a meeting
shall specify the purpose for which it is to be held, and no other business
shall be transacted at such meeting than such as is specified in such notice.
iR. C. 1905, § 3221; 1897. ch. 139, §§ 1, 2, 3; R. C. 1899, § 2680a.]
§ 4278. Shall vote by ballot. The board of supervisors of such civil township shall preside at such meeting, and the polls shall be opened and closed
"
as at other township meetings, and the voters shall vote by ballot, " yes
or " no," and the result of the vote shall be publicly announced after the
polls close and as soon as ascertained by the officers of such meeting, and
if a majority of all the votes shall be " yes " and shall have been given
by a majority of all the legal voters in such civil township, a statement of
the vote signed by the chairman of the board of supervisors of such civil
township, and attested by the clerk thereof, shall be filed in the office of the
county auditor of the county within which such civil township lies, and such
civil township shall on the first day of January next succeeding the time of
<
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holding such meeting cease to be a corporation; provided, the property
belonging to such civil township, after the payment of its debts and liabilities,
shall be disposed of in such manner as a majority of the voters of such civil
township at any special meeting may have directed. And all of the records
of such civil township shall be turned over by the officers of said civil township to the county auditor of the countv wherein said district lies, for preservation and safe keeping. [R. C. 1905, § 3222; 1897, ch. 139, § 4; R. C. 1899,
§ 2680b 1903, ch. 199, § 1.]
§ 4279. Personal rights not affected. No such dissolution shall affect the
right of any person in any contract or agreement to which such corporation
is a party.
[R, C. 1905, § 3223; 1897, ch. 139, § 5; R. C. 1899, § 2680c]
§ 4280. Assessment and levy. Upon the dissolution of any civil township,
it shall be the duty of the board of county commissioners of the county within
which such civil township lies, to attach the territory embraced within such
township for the purpose of assessment and taxation to such assessment district of such county as such board may deem advisable or practicable, and to
levy on the taxable property, in such township, in addition to the other levies
provided by law, a sum sufficient to discharge all debts and liabilities existing
against said township at the time of its dissolution, and the county auditor
shall enter the same on the county tax list, to be collected by the county
treasurer as other county taxes are collected, and it shall be the duty of said
treasurer to credit the money derived from such levy to a special fund to be
used in the payment of said debts and liabilities, and any balance remaining
in said fund after the payment of said debts and liabilities, shall be transferred to the credit of such district, to be used in the construction of roads
and bridges therein. [R. C. 1905, § 3224; 1897, ch. 139, § 6; R. C. 1899.
§ 2680d; 1903, ch. 199, § 2.]
§ 4281. Duty of county auditor. It shall be the duty of the county auditor
of such county, upon, the dissolution of any civil township therein, to immediately notify the state auditor thereof, and, further, to enter upon the
proper record book in his office the fact of such dissolution. [R. C. 1905.
§ 3225; 1897, ch. 139, § 7; R. C. 1899, § 2680e.]
:

Article 30.— Consolidation of Townships.

§ 4282. Supervisors and clerks of townships dissolved must determine
amount due on annexation. When a township or. a fraction of a township
has been dissolved and attached to another township, by the county commissioners as now provided by law, it shall be the duty of the several boards of
supervisors with the clerks of the townships affected by the change to meet
prior to the annual town meeting at the usual meeting place and according
to the notice of the township clerk of the township to which annexation has
been made for the purpose of determining the financial amount due eon.se
quent to the said annexation. [R. C. 1905, § 3226; 1905, ch. 178, § 1.]
Division of territory of town as affecting its assets. 39 L.R.A.(N.S.) 2S5.
Liability of territory annexed to township to pav proportionate share of existing debt*.

27 L.R.A.(N.S.) 1147.

§ 4283. To determine value of property belonging to township. At such
meeting, such board of supervisors, with the clerks, shall determine the value
of town hall, jail, graders, plows, scrapers and all other property legally
owned and used by said township in conducting the business of said township,
to which said annexation has been made, together with the moneys in the
treasury and also the money due said township from the county and other
sources, and also all back or unpaid taxes shall constitute the assets and they
slmll deduct therefrom all bonds and legal debts against said township which
shall constitute the liabilities and the difference between the two shall continue the net assets or net liabilities. [R. C. 1905, § 3227; 1905, ch. 178, § 2.1
RoaiK arid bridges do not constitute public property owned by county within meaning
>i M-,-! mii c:nr. of IN vi^-d Codes, 1905.
State ex rc'l. Mountrail County v. Amundsen.
21 N I) 'IZ*.
N. W. 1117.

m
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§ 4284. To determine the pro rata amount due from annexed territory.
When it is shown that there is a net asset it shall be the duty of the several
boards of supervisors with the clerks to determine the pro rata amount due
from the annexed territory in proportion to the assessed valuation of one
to the other. All questions herein shall be determined by a majority vote of
the board hereinbefore provided.
[R. C. 1905, § 3228; 1905, ch. 178, § 3.]
§ 4285. Tax to be levied against territory annexed. At the first annual
township meeting there shall be levied against the fractional township or
township annexed, the sum hereinbefore found to be due the township affected
by the annexation, thereby in addition to the levies provided by law. [R. C.
1905, § 3229; 1905, ch. 178, § 4.]

CHAPTER

51.

PRESERVATION OF LAND MARKS.
The
§ 4286. Boards responsible for preservation of corner monuments.
board of supervisors in all organized townships are hereby made responsible
for the safe preservation of all section corner, quarter corner

and meander

corner monuments in any organized township in this state. The board of
county commissioners are hereby made responsible for the _ preservation of
all such corner monuments in unorganized townships in any organized county
in the state, the town board in any incorporated town or village is hereby
made responsible for the preservation of all such corner monuments in any
incorporated town or village, and the city council in any incorporated city
is hereby made responsible for the preservation of all such corner monuments in any incorporated city in the state. [1911, ch. 288, § 1.]
§ 4287. Notice of corner monuments about to be destroyed. It is hereby
made the duty of all officers having in charge the construction or repair of
streets and highways, whenever a quarter corner, section corner or meander
corner monument is about to be destroyed by the wear of travel or the
grading of said streets or highways, to notify the chairman of the board of
supervisors in any organized township or the chairman of the town board
in any incorporated town or village, or the mayor of any city, or the chairman of the board of county commissioners, as the case may be, that such
monument or monuments are about to be destroyed. [1911, ch. 288, § 2.]
§ 4288. County surveyor to replace corner monuments. Upon the request
of the mayor of any city or the chairman of any town board, or the chairman of the board of supervisors in any organized township, or the chairman
of the board of county commissioners, it is hereby made the duty of the
county surveyor to take immediate steps to replace such monument, in case
it is about to be destroyed by travel, in such a manner that the travel will
not further affect it, and in the case that it is about to be destroyed by the
grading of any street or highway, to reference such monument in such
manner that it can be replaced after the grading is completed, and to replace
the same after said grading is completed. In replacing such monuments the
county surveyor may replace the original, if in his opinion it is in good condition and will serve the purpose. If the original monument is not in good
condition for replacement he shall sink into the earth a column of concrete
or cement block at least two feet in length, twelve inches square at the base,
six inches square at the top, and carefully describe the same in the records
of his survey. [1911, ch. 288. § 3.]
§ 4289. Fees and expenses for replacing. For such services rendered, the
county surveyor shall be paid the fees and expenses as now provided by law
for the surveying of county roads, upon the presentation of properly prepared vouchers by the city, town, village, organized township or county
1027
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from whioh the request came.

In ease the county has no county surveyor,
the work to be done as provided in section 4288 may be done by any competent surveyor or engineer designated by the board of county commissioners,
and for such services rendered he shall be paid the same feeB and in the same
manner as provided for the county surveyor in this section. [1911, ch. 288.
§ 4.]

§ 4290. Penalty for destroying or removing corner monuments. Any person
destroys, defaces, changes or removes to another place any section corner,
quarter section corner or meander corner monument or any government line
of survey, or cuts down any witness trees, or any trees blazed to mark the
line of government survey, or to deface or remove any monument or bench
mark of any government survey until after the same has been referenced by
the county surveyor or some competent surveyor or engineer, shall be guilty
of a misdemeanor, and upon conviction thereof shall be fined not less than
ten dollars nor more than fifty dollars. [1911, ch. 288, § 5.]

who

CHAPTER

52.

FOREST FIRE WARDENS.

Who

shall serve as wardens.
§ 4291. Office of forest fire warden created.
office of forest fire warden is hereby created.
It shall be the duty of
each supervisor of a civil township in this state in which at least twenty-five
per cent of the total area is woodland to act as forest fire warden therein.
At the second March meeting each year, the township supervisors shall
divide their township into three forest fire warden districts, one for each
warden. For unorganized townships having at least twenty-five per cent
of woodland, the board of county commissioners shall at the regular January
meeting of each year, appoint two or more forest fire wardens for each
township, each warden to have supervision over such portion thereof as the
board may designate, and to serve for a period of one year. [1909, ch. 125.

The

§ 1.]

§ 4292. Powers and duties of wardens. Each warden shall be empowered
it shall be his duty to take such precautions against the kindling and
spreading of forest fires as he may deem necessary, especially in dry and
dangerous seasons of the year. lie shall have power, and it shall be his duty,
whenever his district is threatened with approaching fire, or suffering from
forest fires, to call to his assistance any number of able-bodied men within
his district to proceed to the place of danger and extinguish the fire. "Whenever a forest fire has occurred in his district it shall be his duty to proceed
immediately to a strict inquiry into the cause and origin of the fire, and in
all cases where such fire has been found to have originated through the
unlawful act of any person it shall be his special duty to make complaint
before the proper magistrate. [1909, ch. 125, § 2.]
§ 4293. Compensation. Each forest fire warden shall receive a compensation of three dollars per day for the time actually and necessarily employed
in the discharge of his duties. Any employe engaged in like service shall
receive a compensation of two and fifty one-hundredths dollars per day.
In
civil townships such compensation shall be paid out of the township general
fund; in unorganized townships such compensation shall be paid out of the
county general fund. [1909, ch. 125, § 3.]
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CHAPTER

53.

PARTITION FENCES.
All fences four and a half feet high and
§ 4294. Legal fences defined.
good repair, consisting of rails, timber, boards or stone walls, or any combination thereof, and all brooks, rivers, ponds, creeks, ditches and hedges,
or other things, which shall be equivalent thereto, in the judgment of the
fence viewers within whose jurisdiction the same may be, or any such fences
as the parties interested may agree upon, shall be deemed legal and sufficient
fences. JE. C. 1905, § 3230; 1903, ch. 100, § 1.]
in

Sufficiency of fences.

22 L.R.A. 105.

§ 4295. Wire fence legal. In all cases where any law of this state requires
to be erected or maintained any fence or fences for any purpose whatever,
it shall be sufficient and a compliance with such law, if there shall be erected
and maintained a barbed wire fence, consisting of two barbed wires and one
smooth wire, with at least forty barbs to the rod, the wire to be firmly
fastened to the posts not more than two rods apart, with one stay between the
posts, the top wire to be not more than fifty-two inches high or less than
forty-eight, and the bottom wire not less than sixteen inches from the ground
or four smooth wires with posts not more than two rods apart, and with good
stays not to exceed eight feet apart, the top wire to be not more than fifty-six
inches high nor less than forty-eight, and the "bottom wire not less than

sixteen inches nor more than twenty inches from the ground provided, that
five smooth wires shall be required to constitute a legal partition fence provided, that any other fence authorized by law shall also be held a legal fence.
[B. C. 1905, § 3231; 1903, ch. 100, § 2.]
Inapplicable to case where corral fence for protection of haystacks is required.
Johnson t. Rickford, 18 N. I>. 268, 122 N. W. 386.
The respective occupants of
§ 4296. Partition fences, maintained how.
land inclosed with fences shall keep up and maintain partition fences between
their own and the next adjoining inclosures, in equal shares, so long as both
parties continue to improve the same. [R. C. 1905, § 3232 1903, ch. 100, § 3.]
Partition fences. 68 Am. Dec. 626.
;

;

;

Applicability of statutory provision for joint construction of line or division fence,

where lands of one of adjoining owners are otherwise uninclosed. 20 L.R.A. (N.S. ) 1092.
Effect of joint building of line fence on adverse possession. 33 L.R.A. (N.S.) 937.
Effect of agreement to move line fence on adverse possession. 33 L.R.A.jN.8.) 939.
Injunction to compel or prevent erection, maintenance or removal of fences. 7 L.R.A.

(NA)

55.

Validity of oral agreement as to erection or maintenance of fences. 27 L.R.A(N.tv^
226.
Liability for injuries arising from defects in partition fences. 54 Am. St. Rep. 513.

§ 4297. Penalty for neglect. In case any party neglects to repair or rebuild any partition fence which of right he ought to maintain, the aggrieved
party may complain to the civil township supervisors or a majority of them,
who, after due notice to each party, shall proceed to examine the same and
if they determine that the fence is insufficient, they shall signify the same in
writing to the delinquent occupant of the land, and direct him to repair or rebuild the same within such time as they may deem reasonable and if such fence
is not repaired or rebuilt accordingly, it shall be lawful for the complainant
to repair or rebuild the same.
[R. C. 1905, § 3233 1903, ch. 100, § 4.]
Value of repairs, etc., recoverable. When any deficient
§ 4298. Same.
fence, built or repaired by any complainant as provided in the preceding
section, is adjudged sufficient by two or more of said supervisors, and the
value of such repairing or building up. together with their fees, is ascertained
by a certificate under their hands, the complainant shall have a right to
demand, either of the owner or occupant of the land where the fence was
deficient, the sum so ascertained
and in case of neglect or refusal to pay
;

;

:
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made, the complainthe sum so due for one mouth after demand thereof
ant may recover the same, with interest at one per cent a month, in civil
is

action.
[R. C. 1905, § 3234; 1903, ch. 100, § 5.]
When any controversy arises about
§ 4299. Controversy, how settled.
the rights of respective occupants in partition fences, or their obligation to
maintain same, either party may apply to a majority of the supervisors of
the civil township where the lands lie, who, after due notice to each party,
may, in writing, assign to each his share thereof and direct the time within
which each party shall erect or repair his share of the fence, in the manner
before provided; which assignment, being recorded in the registry of deeds,
shall be binding upon the parties and upon all the succeeding occupants of
the lands; and they shall be obliged always thereafter to maintain their

respective portions of said fence.
[R. C. 1905, § 3235; 1903, ch. 100, § 6.]
§ 4300. Party neglecting to maintain fence. How liable. In case any party
refuses to erect or maintain the part of any fence assigned to him as aforesaid, the same may be erected and maintained by the aggrieved party, in the
manner before provided, and he shall be entitled to the value thereof, ascer[R. C.
tained in the manner aforesaid, and be recovered in like manner.
1905, § 3236; 1903, ch. 100, § 7.1
§ 4301. Division of fences valid. All divisions of fences made by supervisors according to the provisions of this chapter, or which shall be made
by the owners of adjoining lands, in writing, witnessed by two witnesses,
signed, sealed and acknowledged by the parties making the same, being
recorded in the registry of deeds, shall be good and valid against the parties
thereto, and their heirs and assigns.
[R. C. 1905, § 3237; 1903, ch. 100, § 8.]
§ 4302. Party voluntarily erecting whole fence may recover, when. When
any controversy that may arise between the occupants of adjoining lands,
as to their respective righto in any partition fence, it shall appear to the
supervisors that either of the occupants had, before any complaint made to
them, voluntarily erected the whole fence, or more than his just share of the
same, or otherwise become proprietor thereof, the other occupant shall pay for
as much as shall be assigned to him to repair and maintain, the value of which
shall be ascertained and recorded in the manner provided in this chapter.
(R. C. 1905, § 3238; 1903, ch. 100, § 9.]
All partition
§ 4303. Fences to be kept in repair throughout the year.
fences shall be kept in good repair throughout the year, unless the occupants
of the lands on both sides otherwise mutually agree.
[R. C. 1905, § 3239
1903, ch. 100, § 10.]
When lands of
§ 4304. Proceedings when land is bounded by rivers.
different persons which are required to be fenced are bounded upon or divided
by any river, brook, pond or creek, which of itself, in the judgment of the
supervisors, is not a sufficient fence, and it is in their opinion impracticable,
without unreasonable expense, for the partition fence to be made in such
waters, in the place where the true boundary line is, if in such case the
occupant of the land on one side refuses or neglects to join with the occupant
of the land on the other side, in making a partition fence on the one side or
the other, or if such person disagrees respecting the same, then two or more
supervisors of the civil township in which such lands lie, on application to
;

them made,

shall forthwith proceed to view such river, brook, pond or creek.
[R. C. 1905, § 3240: 1903, ch. 100, § 11.]
§ 4305. Supervisors to give notice and render decision. If such supervisors

determine that such river, brook, pond or creek will not answer the purpose
of a sufficient fence, and that it is impracticable, without unreasonable
expense, to build a fence on the true boundary line they shall, after giving
notice to the parties, determine how, or on which side thereof, the fence shall
be set up and maintained, or whether partly on one side and partly on the
other side, and shall redire such determination to writing and sign the same;
1030
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and if either party refuses or neglects to make or maintain his part of t he
fence, according to the determination of said supervisors, the same may be
th$ other party as before provided in this chapter,
and the delinquent party shall be subject to the same charges and costs, to
be recovered in like manner. [R. C. 1905, § 3241; 1903, ch. 100, § 12.)
fenced. When any lands belong§ 4306. Lands occupied in common.
ing to different persons in severalty have been occupied in common without
a partition fence between them, and one of the occupants is desirous to
occupy his part in severalty, and the occupant refuses or neglects, on demand,
to divide with him the line where the fence ought to be built, or to build a
sufficient fence on his part of the lines when divided, the party desiring it

made and maintained by

How

may have the same divided and assigned by a majority of the supervisors
of the same civil township, in the manner provided in this chapter.
[R. C.
1905, § 3242; 1903, ch. 100, § 13.]
§ 4307. Supervisors to assign time for making fence. Upon the division
and assignment as provided in the preceding section, the supervisors may,
in writing under their hands, assign a reasonable time for making the fence,
having regard to the season of the year; and, if either party shall not make
his part of the fence within the time assigned, the other party may, after
having completed his part of the fence, tnake the part of the other, and
recover therefor the ascertained expense thereof, together with the fees of
the supervisors, in the manner provided in this chapter. [R. C. 1905, § 3243;
1903, ch. 100, § 14.]
When one party ceases to
§ 4308. Partition fence, when removable.
improve his laud, or opens his inclosure, he shall not take away any part
of the partition fence belonging to him, and adjoining the next inclosure,
if the owner or occupant of such adjoining inclosure will, within two months
after the same is ascertained, pay therefor such sum as a majority of the
supervisors shall, in writing under their hands, determine to be the value
of such partition fence belonging to such parties. [R. C. 1905, § 3244 ; 1903,
•eh. 100, § 15.]
When any
§ 4309. Bule in case of uninclosed lands afterwards fenced.
nninclosed grounds are afterwards inclosed, the owner or occupant thereof
shall pay one-half of each partition fence, standing upon the line between
his land and the inclosure of any other owner or occupant, and the value
thereof shall be ascertained by a majority of the supervisors of the civil
township, in writing under their hands, in case the parties do not agree; and
if such owner or occupant neglects or refuses for sixty days after the value
has been ascertained and demand made to pay for one-half of such partition
fence, the proprietor of each fence raav maintain a civil action for such value
[R. C. 1905, § 3245 ; 1903, ch. 100, § 16.]
jind the cost of ascertaining the same.
§ 4310. Supervisors, how selected in certain cases. In all cases where the
line upon which the partition fence is to be made, or to be divided is the
boundary line between civil townships, or partly in one civil township and
[R. C.
jiartlv in another, a supervisor shall be taken from each civil township.

1905."$ 3246: 1903, ch. 100. § 17.]
§ 4311. Rule when partition fence runs into water. When a partition fence
running into the water is necessary to be made, the same shall be done in
equal shares, uuless otherwise agreed by the parties and in case either party
refuses or neglects to make or maintain the share belonging to him, similar
proceedings shall be had as in case of the other fences, and with like effect.
R. C. 1005. § 3247 1903, ch. 100. § 18.]
§ 4312. Eff ect of record of division. In all cases where the line upon which
a partition fence, to be built between unimproved lands, has been divided
by the supervisors, or by agreement in writing between the owners of such
lands, recorded in the office of the register of deeds of the county where such
lands lie, the several owners thereof, and their heirs and assigns forever,
;

;
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and support said fence agreeably to such divisions. [B. C. 1905,
1903, ch. 100, § 19.]
§ 4313. Notice of determination not to improve lands. If any person determines not to improve any of his lands adjoining any partition fence that
may have been divided according to the provisions of this chapter, and gives
six months' notice of such determination to all the adjoining occupants of
the lands, he shall not be required to keep up or support any part of such
fence during the time his lands are open and unimproved, and he may thereafter remove his portion thereof, if the owner or occupant of the adjoining
inclosure will not pay therefor, as provided in section 4307.
[R. C. 1905,
§ 3249: 1903, eh. 100, § 20.]
Penalty. Any supervisor
§ 4314. Supervisor neglecting to perform duty.
who shall, when requested, unreasonably neglect to view any fence, or to
perform any other duty required of him in this chapter, shall forfeit the
sum of five dollars, and shall be liable to the partv injured for all damages
consequent upon such neglect. [R. C. 1905, § 3250: 1903, eh. 100, § 21.]
§ 4315. Fees of supervisors. Each supervisor shall be paid by the person
employing him, at the rate of one dollar per day for the time he is so
employed and if such person neglects to pay the same "within thirty days
after the service is performed, each supervisor having performed any such
service may recover in civil action the amount of such fees.
[R. C. 1905.
shall erect
§

3248

;

;

§ 3251; 1903, ch. 100, § 22.]
In all counties not divided into civil township.-,
§ 4316. Fence viewers.
the county commissioners shall act as fence viewers, and be governed by thr
provisions of this chapter; provided, the provisions of this chapter shall apply
to the respective occupants of the laud inclosed with fences for the purpose
of pasturage or grazing.
[R. C. 1905, § 3252: 1903. ch. 100, § 23.]
Recovery. In case any person
§ 4317. Civil action for failure to build.
neglects or refuses to erect or maintain the part of any such fence assigned
to him to erect or maintain, the same may be erected and maintained by the
party aggrieved thereby in a good and substantial manner, and he may
recover of the party so neglecting or refusing, in a civil action in any court
having jurisdiction of the amount involved, the value of that part of said
fence so erected or maintained which was assigned to the party so neglectinp
or refusing, together with all the costs and expenses of such action, and all
the costs and expenses of the assignment provided in section 4294.
[R. C.
1905, § 3253; 1903, ch. 100, § 24.]
Lack of division fence as affecting liability for damages by trespassing cattle.

L.R.A. 60.

Extent of liability for permitting auother'a live stock to escape
to keep proper division fence. 20 L.11.A. 479.

CHAPTER

from pasture by failurc

54.

MISCELLANEOUS PROVISIONS.

No part of this code is
§ 4318. Code not retroactive unless so declared.
retroactive unless expressly so declared.
[R. C. 1905, § 3254; R. C. 1895.
§ 2681.]
Inapplicable to redemptions under former sales.
Blakemore v. Cooper. 15 N. D. 5,
4

L.K.A.(N.S.) 1074, 125

Am.

St.

Rep. 574, 106n.

The rule of the common law, that
§ 4319. Rule of construction of code.
statutes in derogation thereof are to be strictly construed, has no application
to this code.
The code establishes the law of this state respecting the subjects
to which it relates, and its provisions and all proceedings under it arc to be
liberally construed, with a view to effect its objects and to promote justice.
jR. C. 1905, § 3255; R. C. 1895, § 2582.]
The provisions of this code, so far as they are substantially
§ 4320. Same.
the same as existing statutes, must be construed as continuations thereof, and
not as new enactments.
[R. C. 1905, § 3256; R.
1895, § 2683.]

C
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All per§ 4321. Offices under acts repealed by code are continued, when.
sons who, at the time this code takes effect, hold office under any of the acts
repealed, continue to hold the same according to the tenure thereof, except
those offices which are not continued by one of the codes adopted at this session
of the legislative assembly, and excepting offices filled by appointment. [R. C.
1905, § 3257 R. C. 1895, § 2684.]
When any office is abolished by the repeal of any act, and
§ 4322. Same.
such act is not in substance re-enacted or continued in either of the codes,
such office ceases at the time the codes take effect.
[R. C. 1905, § 3258 ; R. C.
1895, § 2685.]
§ 4323. Pending actions or proceedings not affected by code. No action or
proceeding commenced before this code takes effect, and no right accrued,
is affected by its provisions, but the proceedings therein must conform to the
requirements of this code as far as practicable.
[R. C. 1905, § 3259; R. C.
1895, § 2686.]
As to repealing statute not affecting right to redeem from tax sale. Blakemore v.
;

Cooper, 15 N. D. 5, 4 L.R.A.(N.S.) 1074, 125 Am. St. Rep. 574, 106 N. W. 566.
Lien upon personal property acquired under certain statute is unaffected by repeal
Hagler v. Kelly, 14 N. D. 218, 103 N. W. 629.

of statute.

When a limitation or period of time
§ 4324. Limitations, how reckoned.
prescribed in any existing statute for acquiring a right or barring a remedy,
or for any other purpose, has begun to run before this code goes into effect,
and the same or any limitation of time is prescribed in this code, the time
which has already run shall be deemed part of the time prescribed as such
limitation by this code.
[R. C. 1905, § 3260; R. C. 1895, § 2687.]
This act, whenever cited, enumerated,
§ 4325. This act, how referred to.
referred to or amended may be designated simply as the political code, adding
when necessary, the number of the section. [R. C. 1905, § 3261 ; R. C. 1895,
§

2688.]

*
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CHAPTER

1.

GENERAL DEFINITIONS AND

DIVISIONS.

§ 4326. Title. This act shall be known as the civil code of the state of North
Dakota. [R. C. 1905, § 4001; Civ. C. 1877, § 1; R. C. 1899, § 2689.]
Law is a rule of property and of conduct prescribed
§ 4327. Origin of law.
by the sovereign power.
[R. C. 1905, § 4002; Civ. C. 1877, § 2; R. C. 1899,
26U0.]
§

§ 4328. Expression of law. The will of the sovereign power is expressed
1. By the constitution of the state.
2. By the statutes of the state.
3. By the ordinances of other and subordinate legislative bodies.
4. By the decisions of the tribunals enforcing those rules, which, though not
enacted, form what is known as customary or common law.
[R. C. 1905,
§ 4003; Civ. C.1877, § 3; R. C. 1899. § 2691.]
4829.
Common
law divided. The common law is divided into
§
1. Public law, or the law of nations.
2. Domestic or municipal law.
[R. C. 1905, § 4004; Civ. C. 1877, § 4; R. C.
1899, § 2692.]
The evidence of the common law is found in
§ 4330. Evidence of same.
the decisions of the tribunals.
[R. C. 1905, § 4005; Civ. C. 1877, § 5; R. C.
1899, § 2693.]
In this state there is no common law
§ 4331. Codes exclude common law.
in any case where the law is declared by the codes.
[R. C. 1905, § 4006; Civ.
C.1877, §6; R.C. 1899, § 2694.]
Common law inapplicable to bring ca#e within scope and purview of Civil Code. Banbury v. Sherin, 4 S. D. 88, 55 N. W. 723; McClain v. Williams, 11 S. D. 227, 76 N. W.
930, 49 L.R.A. 610, 74 A. S. R. 791 Garrison v. Purdy, 3 D. 178, \i N. VV. 100.
;

On rule of evidence
Lumber A Coal Co. v.

aa to evidence to be used as standard for comparison. Mississippi
Kelly, 19 S. D. 577, 104 N. W. 265, 9 A. & E. Ann. Caa. 419.
Challenge to array in civil cases lies as at common law, although not provided for by
Code of Civil Procedure. Jones v. Woodwarth, 24 S. D. 583. 124 N. W. 844, Ann. Caa.
1912A, 1134.

§ 4332. Classification of civil rights. All original civil rights are either
1. Rights of person or,
2. Rights of property.
[R. C. 1905, § 4007; Civ. C. 1877, § 7; R. C. 1899.
;

§

2695.]
§ 4333. Rights,

how waived. Rights of property and of person
waived, surrendered or lost by neglect in the cases provided by law.
1905, § 4008; Civ. C. 1877, § 8; R. C. 1899, § 2696.]
§ 4334. Code divisions. This code has four general divisions:
1.

2.
3.

4.

The first relates to persons.
The second, to property.
The third, to obligations.
The fourth contains general provisions

obligations.

may

be
[R. C.

relating to persons, property
[R. C. 1905, § 4009; Civ. C. 1877, § 9; R. C. 1899, § 2697.)
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CHAPTER

Permit.

2.

PERSONS.
§ 4335. Minority defined. Minors are
1. Males under twenty-one years of age.
2. Females under eighteen years of age.
The periods thus specified must be calculated from the first minute of the
day on which persons are born to the same minute of the corresponding day
completing the period of minority.
[R. C. 1905, § 4010; Civ. C. 1877, § 10;
R. C. 1899,

§ 2698.]

Infant female as reaching majoritv at age of 18 years, in relation to action to recover
land under sectiou 54 of Code of Civil Procedure. Ford v. Ford, 24 S. D. 644, 124 N. W.
1108.

As to similar provision in Cal. Civ. Code, § 26, Bee
5 Pac. 60.

Ganahl

v.

Sober, 2 Cal. Unrep. 413,

All other persons are adults.
[R. C. 1905, § 4011; Civ.
§ 4336. Adults.
C. 1877, § 11 R. C. 1899, § 2699.]
§ 4337. Unborn child. A child conceived, but not born, is to be deemed an
existing person so far as mav be necessary for its interests in the event of its
subsequent birth.
[R. C. 1905, § 4012; Civ. C. 1877, § 12; R. C. 1899, § 2700.1
;

Homicide in killing of unborn child. 63 L.R.A. 908.
Conflict of laws as to rights of after-born children under will. 2 L.R.A.(N.S.) 467.
Devises of life estates to unborn children of living persons as contravening rule against
perpetuities. 6 L.R.A.(N.S.) 330.
Capacity of child en ventre sa mere to take under devise or bequest to " children," etc.
1 B. R. C. 582.
Marketability of title subject to defeat by birth of person not in being. 33 L.R.A.
(N.S.) 85.
Divestiture of estates of persons not in being. 8 L.R.A. (X.S.) 49; 42 L.R.A.(N.S.) 439.
Omission of children from will as affecting right to probate. 34 L.R.A. (N.S.) 966.
Conflict of laws as to disinheriting. 2 L.R.A.INKl 459.
Admissibility of extrinsic circumstances in ascertaining intention of testator in respect
to disinheriting an after-born child. 13 L.R,A.(N.S. 781.
Infant en ventre sa mere as grantee in deed. 44 L.R.A. 489.
As to similar provision in Cal. Civ. Code, § 29, see Lehmann v. Schmidt, 87 Cal. 15, 25
Pac. 101
Daubcrt v. Western Meat Co., 139 Cal. 480, 96 Am. St. Rep. 154, 69 Pac. 297,
73 Pac. 244.
'

i

|

;

§ 4338. Minor's disability.
nor under the age of eighteen

A

minor cannot give a delegation of power,

make a contract relating to real property or
interest therein, or relating to any personal property not in his immediate
[R. C. 1905, § 4013; Civ. C. 1877, § 15; R. C. 1899.
possession or control.
§ 2701.]

any

Conflict of laws relating to age of majority.

17

Am.

Dec. 180.

in dealing with infant. 49 Am. St. Rep. 406.
in Cal. Civ. Code, $ 33, see Re Cahill, 74 Cal. 52, 15

Care which must be exercised

As to similar provision
Taylor

v. Hill.

Pac. 364;

115 Cal. 143, 44 Pac. 336, 46 Pac. 922.

A

minor may make any contract
§ 4339. Contract subject to disaffirmance.
other than as above specified in the same manner as an adult, subject only
to his power of disaffirmance under the provisions of this chapter and subject
to the provisions of the chapters on marriage and on master and servant.
[R. C. 1905, § 4014; Civ. C. 1877, § 16; R. C. 1899, § 2702.]
As to legal effect of infant's contract. Luce v. Jestrab, 12 N. D. 548, 97 N. W. 848.
Contracts of infants. 18 Am. St. Rep. 573.
18

Infant's contract of surctvfthip. 18 Am. St. Rep. 614.
Power of infants to bind "themselves by contracts of apprenticeship. 34 Am. Dec
Am. St. Rep. 62G.
Execution of power of appointment by infants. 64 L.RJL 907.
,

Binding

effect of stipulation in contract,

as to time for suit thereon.

538;

1 LlR.A.(N.S.)

525.
of parent or guardian as enlarging infant's capacity to contract for other than
necessaries. 36 L.R.A. i N.S.) 57.
Effect of part performance of contract for services by infanta. 24 L.R.A. 233.
Infanta as partners. 1* Am, St. Hop. fiOl.

Lack
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§§ 4339-4313

Estoppel in pais, as applied to infants. 44 Am. Dec. 285.
As to similar provision in Cal. Civ. Code, g 34, see Magce
ings v. Dollarhide, 24 Cal. 195.

v.

Welsh, 18 Cal. 155: Hast-

§ 4340. Minor's contracts. In all cases other than those specified in sections
4341 and 4342 the contract of a minor, if made while he is under the age of
eighteen, may be disaffirmed by the minor himself, either before his majority
or within one year's time afterward; or in case of his death within that period,
by his heirs or personal representatives; and if the contract is made by the
minor while he is over the age of eighteen, it may be disaffirmed in like manner
upon restoring the consideration to the party from whom it was received or
[B. C. 1905, § 4015; Civ. C. 1877, § 17;'
paying its equivalent with interest.

R. C. 1899, § 2703.]

May be disaffirmed by restoring consideration. Retention of consideration and promise
to pay after reaching 'majority affirms minor's contract. Once affirmed he cannot disLuce v. Jestrab, 12 N. D.
affirm; liability is upon his contract, not quantum meruit
548, 07 N. W. S48.
Minor over IS vears of age may avoid contract of suretyship by disaffirming same.
Helland v. Colton State Bank, 20 S. D. 325, 106 N. W. 60.
Avoidance of contracts by infants. 13 Am. Dec. 131 18 Am. St. Rep. 659.
Bills by infants to impeach or avoid decrees. 112 Am. St. Pop. 198.
Avoidance by infant of brokerage agency. 41 L.R.A. (N.S. 1219.
Avoidance by infant of release of cauaeof action ex delicto. 11 L.R.A.(N.S.) 690.
Effect upon title to property purchased by infant of his disaffirmance, after majority,
of his executory contract to pay for the same. 8 L.R.A. (K-S.) 104.
Infant's right to repudiate contract for services and sue on quantum meruit. 15 L.R.A.
211.
Ripht of infant to rescind purchase of corporate stock. 28 L.R.A.(N.S.) 128.
Right of woman to disaffirm marriage settlement executed while 6he was an infant. 13
L.R.A.(N.S.) 1184.
Disaffirmance by married infant of deeds in which their husbands joined. 44 Am. Rep.
;

>

272.
Effect of infant's retaining an account to render it an account stated. 29 L.R.A. (N.S. >
340.
Necessity of returning consideration in order to disaffirm infant's contract. 26 L.R.A.
177: 62 Am. Dec. 734; 46 Am. Rep. 317.
Survival of infant's right to disaffirm contract. 43 L.R.A.(N.S.) 714.
Ratification of contracts by infants after coming of age. 28 Am. Rep. 30; 18 Am. St.
Rep. 606, 610; 53 L.R.A. 365*.
Possession after majority as affirmanrc of lease by infant. 47 L.R.A. (N.S.) 547.
As to similar provisions in Cal. Civ. Code, g 35, see Combs v. Hawea, 2 Cal. Unrep. 555,
8 Pac. 597: Hastings v. Dollarhide, 24 Cal. 195; Butler v. Hvland. 89 Cal. 575, 26 Pac.
1108; Whyte v. Roaencrantj!. 123 Cal. 634, 69" Am. St. Rep. 90, 56 Pac. 436.

A

minor cannot dis§ 4341. Cannot disaffirm contracts for necessaries.
affirm a contract, otherwise valid, to pay the reasonable value of things necessary for his support or that of his family entered into by him when not under
[R. C.
the care of a parent or guardian able to provide for him or them.
1905, § 4016; Civ. C. 1877, § 18; R. C. 1899, § 2704.]
Contracts for necessaries and their effect. 18 Am. St. Rep. 606, 643.
Liability of infant upon negotiable paper given for necessaries.
12 L.R.A. 859.
Liabilitv of infant husband for necessaries furnished wife while living with him. 65
L.R.A. 550.
Must the plaintiff in an action against an infant for necessaries furnished show them
actually to have been required. 1 B. R. C. 156.
Bicycles as necessaries. 47 L.R.A. 307.
Liability of infant for services of attorneys at law. 44 L.R.A.(N.S.) 411; 96 Am. St.

Rep. 731.

As

to similar provision in Cal. Civ. Code,

§ 36,

see

Whyte

v.

Rosenerantz, 123 Cal. 634,

69 Am. St. Rep. 90, 56 Pac. 436.

statutory contracts.
A minor cannot disaffirm an obligation,
otherwise valid, entered into bv him under the express authority or direction
of a statute.
[R. C. 1905, § 4017 Civ. C. 1877, § 19 R. C. 1899, § 2705.]
As to similar provision in Cal. Civ. Code, | 37, eee Whyte v. Rosencrantz, 123 Cal. 634,
69 Am. St. Rep. 90, 56 Pac. 436.
§ 4342.

Nor

;

;

§ 4343. Idiot's powers.
to make a contract of

power

A

person entirely without understanding has no
is liable for the reasonable value

any kind, but he
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of things furnished to him necessary for his support or the support of his
family.
[R. C. 1905, § 4018; Civ. C. 1877, § 20; R. C. 1899, § 2706.J
As to being applicable to contracts made while party is temporarily intoxicated. Spoon
heim v. Spoonheim, 14 N. D. 380, 104 N. W. 845.
Defense of insanity is not established in action on contract unless evidence shows that
defendant was " person entirely without understanding." Wood
Pehrsson, 21 N. D.
887, 130 N. W. 1010.

Who deemed to be insane persons. 29 Am. Dec. 38.
Marriage of insane persons. 79 Am. St. Rep. 376.
Capacity to make contract as affected by mental conditions. 3 L.R.A.(N.8.) 174.
Renewal of obligations by incompetent persons. 34 L.R.A. 274.
'Right of bona fide holder' of promissory note of insane person. 35 L.R.A. 161.
Effect of insanity of party to revoke warrant of attorney to confess judgment. 13 L.R.A
797.
Validity of contract executed after insanity in pursuance of an obligation assumed while
aane. 14 L.R.A.(N.S.) 962.
Insanity of servant executing release on accepting benefits of relief fund. 11 L.R.A.
<N.S.) 201.
What circumstances will charge one with notice that other contracting party is of unsound mind. 31 L.R.A. (N.S.) 1159.
Effect upon liability of surety of principal's incapacity to contract.
20 LJLA.(N.S.>
1000.
Statute of frauds as affecting guaranty of contract of person under disability.
33
L.R.A. 359.
Conveyance of homestead during insanity by one of spouses. 13 LR,A.(N5.I 430.
Right of devisee or legatee to attack convevance or transfer by testator. 30 L.R.A.
(NjS.) 194.
Mental incapacity of grantor as rendering title unmarketable. 38 L.R~A.(Xi5.) 26.
Validity of deed by incompetent person. 19 L.R.A. 489.
Validity of contract made with intoxicated person. 54 L.R.A. 440; 2 L.R.A.(N.S.) 666;
25 L.R.A. (N. S.) 596.
Right to affirmative relief in equity from contract on ground that it was procured front
complainant while intoxicated. 17 L.R.A.(N.S.) 1066.
As to similar provision in Cal. Civ. Code, § 38. sec Harris v. Harris, 59 Cal. 620: Mor*
v. Calkins, 85 Cal. 177, 24 Pac. 729; Castro v. Geil, 110 Cal. 292, 52 Am. St. Rep. 84, 42
Pac. 804; Jacks v. Estee, 139 Cal. 507, 73 Pac. 247.

'

§ 4344. When idiot's contract subject to rescission. A conveyance or other
contract of a person of unsound mind, but not entirely without understanding,
made before his incapacity has been judicially determined is subject to rescission as provided in the chapter of rescission of this code.
[R. C. 1905, § 4019
Civ. C. 1877, § 21 R. C. 18U9, § 2707.]
Convevance bv person of unsound mind subject to rescission. Mach v. Blanchard, 15
;

6. D. 432, 90 N.'W. 1042.

May deed of real property executed by an incompetent not judicially declared such be
avoided in action at law. 1*9 L.R.A.(X..S.) 461.
Contracts of insane persons, and when and how may be avoided. 15 Am. Dee. 361; 21
Am. "Rep. 29 71 Am. St. Rep. 425.
Right to enforce mortgage given by incompetent person who had not been declared such.
42 L.R.A.(N.S.) 343.
As to similar provision in Cal. Civ. Code, $ 39, see More v. Calkins, 85 Cal. 177, 24
Pac. 729; Castro v. Geil, 110 Cal. 292, 52 Am. St. Rep. 84, 42 Pac. 804; Murphv v. Crowley,
140 Cal. 141, 73 Pac. S20.
;

After his incapacity
§ 4345. Cannot contract after incapacity determined.
has been judicially determined a person of unsound mind can make no conveypower,
nor
waive
any right, until hia
any
ance or other contract, nor delegate
But if actually restored to capacity he
restoration is judicially determined.
may make a will, though his restoration is not thus determined. [R. C. 1905,
§ 4020 Civ. C. 1877, § 22 R. C. 1899, § 2708.]
Adjudication of insanitv as showing want of capacity to execute contracts, make willa
and the like. 140 Am. 9t.' Rep. 346.
;

;

Testamentary capacity at the time of giving instructions tor will as affecting measure
of capacity which must exist at time of execution. 2 B. R. C. 41.
Power of one lacking testamentary capacity to revoke wilL 18 L.R.A.(N\S.) 99.
As to similar provision in Cal. Civ. Code, § 40, see Re Johnson, 57 Cal. 529; Kellogg v.
Cochran, 87 Cal, 192, 12 L.R.A. 104. 25 Pac. 677.

§ 4346.
of

Minor

A

minor or a person of unsound mind
liable for wrongs.
is civilly liable for a wrong done by him in like manner

whatever degree
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Personal Rights.
as

any other person.

[R. C. 190c, 5 4021; Civ. C. 1877, § 23; K. C. 1S<)9,

§ 2709.)
Civil liability of infant for and for deceit and false representation*.
33 Am. Dee. 179;
37 Am- Rep. 413; 42 Am. St. Kep. 753.
Estoppel of an infant by his fraud. 57 L.R.A. 684.
Liability of an infant as trustee or officer. 57 L.R.A. 688.
Infant's acts in inducing another to enter into contract with him by representing tbat
he is of age -as constituting offense of false pretenses. 24 L.R.A.(KjB.) 1101.
Infant's tort in inducing a contract.
57 L.R.A. 675.
Infant's tort in the performance of a contract 57 L.R.A. 680; 35 L.R.A. ( N.S. ) 574.
Responsibility of infant for crime. 70 Am. Dec. 490.
Civil liability of insane persons for torts or negligence. 26 L.R.A. 153; 42 L.R.A.(N.S.)
83 : 42 Am. St. Rep. 753.
Liability of insane person for libel or slander. 26 L.R.A. 154-, 42 L.R.A.(N.S.) H5.
Liability of lunatic for torts of committee, guardian or employe.
42 L.R.A,(N.S.) 87.
Insanity of member as affecting decision of lodge against him.' 49 L.R.A. 371.

A minor or person of
§ 4347. When subjected to exemplary damages.
unsound mind cannot be subjected to exemplary damages unless at the time of
the act he was capable of knowing that it was wrongful.
[R. C. 1905, § 4022
Civ. C. 1877, § 24: R. C. 1899, § 2710.]
minor may enforce his rights by civil act ion
§ 4348. Rights of action.
or other legal proceedings in the same manner as a person of full age, except
that a guardian must be appointed to conduct the same.
[R. C. 1905, § 402:i
Civ. C. 1877, § 25; R. C. 1899, § 2711.]
Admis&ioii and waivers by representatives of infants in actions. 32 L.R.A. 671.
Judgments ugninst infants. 13 Am. Dec. 159.
Imw to correct and avoid them when thev are erroneous or voidable. 89 Am. Dec.

A

IS 5.

Judgments for or against insane persons. 130 Am. St. Rep. 841.
As to similar provision in Cal. Civ. Code,
42, see Ke Caliill. 74 CaL 52, 15 Pac. 364:
Crawford v. Neal. "0 Cal. 321.
Disabilities.
Indians resident within this state have
§ 4349. Indian rights.
the same rights and duties as other persons, except that:
1. They cannot vote or hold office except as prescribed in subdivision three
of section 121 of the constitution of this state.
2. They cannot grant, lease or incumber Indian lands except in the cases
provided by law. [R. C. 1905. § 4024; Civ. C. 1877, § 26: R. C. 1895, § 2713.]
j)

Validity of divorce according to Indian customs.

CHAPTER

35 L.R.A.(N.S.) 705.

3.

PERSONAL RIGHTS.
Besides the personal rights mentioned or
§ 4350. General personal rights.
recognized in the political code every person has, subject to the qualifications
restrictions provided by law, the right of protection from bodily restraint
or harm, from personal insult, from defamation and from injurv to his personal
relations.
[R. C. 1905, § 4025 Civ. C. 1877, § 27 R. C. 1899, § 2713.]

and

;

;

As to similar provision in Cal. Civ. Code, § 43, see Lewis v. Terrv, 111 Cal. 39. 31
L.R.A. 220. 52 Am. St. Rep. 146, 43 Pac. 398; Dittrich v. Gobey, 119 CaL 599, 51 Pac.
962; Humphrey v. Pope, 122 Cal. 253, 54 Pac. 847.

Defamation is effected by
§ 4351. Defamation.
1.
Libel or,
2. Slander.
[R. C. 1905, § 4026; Civ. C. 1877, § 28; R. C. 1899, § 2714.]
Libel is a false and unprivileged publication by
§ 4352. Libel defined.
writing, printing, picture, effigy or other fixed representation to the eye which
exposes any person to hatred, contempt, ridicule or obloquy, or which causes
him to be shunned or avoided, or which has a tendency to injure him in his
[R. C. 1905, § 4027; Civ. C. 1877, § 29; R. C. 1899, § 2715.1
occupation.
Charge of false affidavits to commence case, not libelous per se. Casselman v. Winsbip,
;

3 D. 292, 19 N. W. 412.
As to wbnt constitutes libel. louder v. Jones. 13 N. D. 525, 101 N. W. 907.
Name of libeled party need not appear in libelous publication to constitute libel.
ron v. Smith, 19 S. D. 50, 101 X. \V. 110.'..

Bar-
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Legal malice is conclusively presumed to sustain tlie action and to recover actual
damages, if defamatory charge was unprivileged. Wrege v. Jones, 13 N. D. 267, 100
N. W. 705.
Jury determines whether language was used in an innocent or defamatory sense. Actionable if defamatory charge is made indirectly. Lauder v. Jones, 13 N. 1). 525, 101

N.

\V. 907.

Malice essential to recovery of damages. In an unprivileged charge the law implies
malice to sustain action and to recover compensatory damages. Lauder v. Jones, 13
N. D. 525, 101 N. W. 907.
Language charging person with deception in conduct of his business, but that he was
guilty of unfair dealing was* libelous. Remhartcr v. Olson, 26 S. D. 499, 128 N. W. 806,
Ann. Cas. 1913B, 253.
General rules applicable to. 4 Am. Dec. 348.
When charge of offense committed in another state is actionable. 9 Am. Dec. 013.
Newspaper libel. * 15 Am. St. Rep. 333.
Liability of newspaper proprietor or manager for libel published without his knowledge
or consent. 20 L.R.A. 779.
Libel laws as infringement of freedom of press.
32 L.R.A. 831.
lommon-law rights of author of libelous work. 51 L.R.A. 360.
Kight to compel publisher of libel to disclose source of information. 12 L.R.A. (N.S. )
630.

Criticisms of writings as libel. 28 L.R.A. 670.
Libel or slander by liling lien. 16 L.R.A. 625.
iniielinite rating, or refusal to give any rating, in a mercantile agency,
libel.
25 L.R.A.(N.S.) 1021.
Libel by written charge with reference to plaintiff's business. 4 L.R.A. (N.S.) 91".
Blacklisting dealer us 'libel. 49 L.R.A. 612; 8 L.R.A.(N.S.) 783.
Placing scurrilous or >U-fatuatory matter upon outside covering of mail as offen-e
against po&tal laws. 33 L.lt.A. (N.S.) 800.
Laudatory or ironical article as libel. 4 L.R.A. (N.S.) 861.
Is article susceptible of libelous meaning rendered nonlibelous by the fact that it would
not lie understood in a libelous sense by those acquainted with the plaintiff. 18 L.R.A.
(N.S.) 622.
Libel by publication of photograph as that of another person. 6 L.R.A (N.S.) 919.
Publication of one's photograph in connection with scandalous matter concerning
another. 35 L.R.A. (N.S.) 595.
Kight of action for use of photographs or name for advertising purposes. 24 L.R.A.
(NJS.) 991; 34 L.R.A J N.S.) 1137.
Expressions or comments without misstating facts ns libel. 28 L.R.A. 667.
Publication by aggrieved party making known to third person contents of libelous
letter.
15 L.R.A.(N.S.) 1141.
Addressing letter to attorney or agent of plaintiff u.s publication for purposes of libel.

Giving on* an

mr

21 L.R.A.(N.S.) 33.
Communication to stenographer or clerk a* publication of libel. 1 B. R. C. 455.
Transmission of libelous matter bv postcard or telegraph as publication. 1 B. R. C.
464.
Liability of telegraph company for handling libelous message. 9 L.R. A. ( N.S. ) 140:
37 L.R.A.(N.S.) 861.
Libel of a class or number of persons. 70 Am. St. Rep. 754.
Right of one not specially named to maintain action for libel or slander based on
charges made against a class or group of persons to which he belongs. 23 L.R.A. (NJS.)
726; 25 L.R.A. (N.S.) 382; 42 L.R.A. (N.S.) 870.
Criminal liability for agent's act. 41 L.R.A. 653.
Right of corporation to sue for libel or slander. 2 L.R.A. (NJ5.) 741.
for libel affecting it9 property.
52 L.R.A. 526.
Liability of corporation for libel or slander. 118 Am. St. *Rcp. 721.
criminal responsibility. 2 B. R. C. 249.
Liability of officers of a corporation for its libelous publications. 28 L.R.A. 427.
Liability of husband and wife for wife's libel or slander. 30 L.R.A. 521.
Injunction against libel or slander. 35 Am. St. Rep. 675.
againBt publishing or circulating statement* relative to industrial disputes bv
labor union. 32 L.R.A. 1013.
Truth as defense to action for libel or slander. 21 L.R.A. 502; 31 L.R.A.(N.S.) 132.
Defense that defendant did not originate, but merely repeated, the defamatory charge.
55 Am. St. Rep. 611.
Mutual vituperation or defamation as affecting remedy for libel or slander.
28
L.R.A. 721.
Damages in action for libel, what are proper elements of. 72 Am. Dec. 421.
Venue in actions for. 15 Am. Dec. 224.
Province of judge and jury in prosecutions for. 13 Am. St. Rep. 625.
Effect of admission to change burden of proof and right to open nnd clo«e in arti"*
for libel. 61 L.R.A. 538. 547. 556.
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See alao annotation to following section.
As to similar provision jn Cal. Civ. Code, f 45, see Dixon
Pac. 179; Bettner v. Holt, 70 Cal. 270, 11 Pac. 713; Tonini
46 Pac. 103 Schomberg v. Walker, 132 Cal. 224, 64 Pac. 290.

t.
r.

Allen, 69 Cal. 527, 11
Ccvasco, 114 Cal. 266,

:

§ 4353. Slander.

Slander is a false and unprivileged publication, other than
which
Charges any person with crime or with having been indicted, convicted
or punished for crime.
2. Imputes to him the present existence of an infectious, contagious or
loathsome disease.
libel,
1.

3. Tends directly to injure him in respect to his office, profession, trade or
business, either by imputing to him general disqualifications in those respects
which the office or other occupation peculiarly requires, or by imputing something with reference to his office, profession, trade or business, that has a
natural tendency to lessen its profit.
4. Imputes to him impotence or want of chastity
or,
5. Which, by natural consequence, causes actual damage.
[R. C. 1905,
§ 4028; Civ. C. 1877, § 30; R. C. 1899, § 2716.]
Distinction between libel and slander.
Barron v. Smith, 19 S. D. 50, 101 N. W.
;

1105.

What worda
116

Am.

actionable per

St. Rep. 802.
vile epithets to

Applying

ae.

1

Am.

Dec. 448

;

12

Am.

Dec. 39; 41

Am. Rep. 590;

man.

28 L.R.A. (X.S.) 85.
Insulting passenger by suggesting that he belongs in colored compartment as an actionable wrong. 32 L.R.A. (X.S.) 206.
Stating that a white person is a negro, or of negro blood. 36 L.R.A.iXjS.1 974.
What is publication of slander. 12 Am. St. Rep. 78.
Charging one with refusal to pay debt as libel or Blander. 3 L.R.A.OT.S.) 339.
Libel or slander by imputing to one not In business nonpayment of debts or want of
credit 42 L.R.A.(X.S.) 515.
Liability of corporation for slander by an agent or employe. 21 L.R.A. (X.S.) 873.
As to similar provision in Cal. Civ. Code, $ 46, see Hasklns v. Jordan, 123 Cal. 157,
55 Pac. 786; Jarman v. Rca, 137 Cal. 339, 70 Pac. 21G.
1. In slander, proof of special damages unnecessary where complainant is charged with
indictable offense. Bedtkey v. Bedtkey, 15 S. D. 310, 89 X. W. 479.
Charging solicitation to crime. 25 L.R.A. 435.
Informal communication with respect to criminal charge. 4 L.R.A.(X.S.) 149; 32
L.R.A.(X.S.) 740.
S. Expressions or comments as to public or professional men without misstating facts.
28 L.R.A. 674.
Liability to individual for general reflection upon the business in which he is engaged. 5 L.R.A.(X.S.) 480.
Right to recover for slander or libel affecting one in his business or professional
capacity, as affected by his own violation of law in resjwet thereof. 33 L.R.A.(X.S.) 90.
Libel or slander by imputing incompetency to physician. 26 L.R.A. 32"».
Slander in charging woman with unchastity caueing loss of business.
24 L.R.A.

(US.)

598.
Libel or slander bv charging one with exacting excessive compensation for goods or

40 L.R.A./N.S.) 79.
Oral charge of insolvency aprninst a merchant. 4 L.R.A.(X.S.) 973.
Expressions or comments as to officers or candidates without misstating facts. 28
L.R.A. 672.
Charging public official with graft in public contracts. 5 L.R.A(X.8.) 498.
Charging acceptance of bribe. 3 L.R.A.(N.S.) 1139.
Libel by charging the raising or disbursing of campaign funds. 2 L.R.A.(X.S.) 691.
What words uttered concerning clergyman are actionable per se. 28 L.R.A. (X.S.1
services.

152.
Liability

growing out of the giving or refusing of information affecting the character
4 L.R.A. (X.S.) 1092.
Slander and libel in charging woman with unchastity. 24 L.R.A(X.S.) 577.
Actionable character of epithets that impute immorality to a woman.
4 L.R.A.

or reputation of servant.
4.

(X.S.) 560.
Truth of charge of adultery or fornicution, as
slander.
31 L.R.A. (N.S.) 146.
See also annotation to preceding section.

§ 4354. Privileged communications.

A

a defense to a

civil action for libel or

privileged communication

is

one

made
1.

In the proper discharge of an
66

official

duty.
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In any legislative or judicial proceeding, or in any other proceeding authorized by law.
3. In a communication without malice to a person interested therein by
one who is also interested, or by one who stands in such relation to the
person interested as to afford a reasonable ground for supposing the motive
for the communication innocent, or who is requested by the person interested
to give the information.
4. By a fair and true report without malice of a judicial, legislative or
other public official proceeding, or of anything said in the course thereof.
In the cases provided for in subdivisions three and four of this section malice
is not inferred from the communication or publication.
[R. C. 1905, § 4029
Civ. C. 1877, § 31 R. C. 1899, § 2717.]
2.

;

Publication of matters affecting candidate's fitness for office privileged, unless actual
malice or want of probable cause ia shown. Boucher v. Clark Pub. Co., 14 S. D. 72, 84
N. VV. 237: Ross v. Ward, 14 S. D. 240, 85 N. W. 182.
Publication of matters affecting candidate's fitness for office not libelous without proof
of express malice, though unjuBt and too severe. Mjers v. Longstaff, 14 S. D. 98, 84

N. \V. 233.
Newspaper article concerning professional conduct of practicing physician is not
privileged communication. Root v. Dutcher, 23 S. D. 70, 120 N. W. 772.
Justification in actions of libel and slander. 91 Am. St. Rep. 285.
Privileged communications, expressions or statements. 2 Am. Dec. 431; 15 Am. Dec.
232 ; 31 Am. Rep. 708; 104 Am. St. .Rep. 110.
Necessity that the plea of justification or privilege correspond to the words imputed
to the defendant by the complaint. 28 L.R.A.(N.S.) 551.
Repetition of privileged statement as evidence of malice. 42 L.R.A. (N.S.) 1109.
May malice, which will preclude qualified privilege, be inferred from publication alone.
12 L.R.A.(N.S.) 91.
Burden of showing good faith in making privileged communication. 3 L.R.A. (N.S.)
696.
What publications concerning candidates for office are justifiable. 86 Am. Dec. 88.
Privileged communication as to unchastity of woman. 24 L.R.A. (N.S.) 613.
Privilege as affected by extent of publication.
20 L.R.A. (N.S.) 363.
As to similar provision in Cal. Civ. Code, $ 47. sec Preston v. Frey. 91 Cal. 107, 27
Pac. 533 ; Schomberg v. Walker, 132 Cal. 224, 64 Pac. 290.
1.
Reports of police officers as privileged communications. 30 L.R.A. (N.S.) 315.
Privilege of school superintendent or other officer in reporting to school authorities
upon character of teacher. 30 L.R.A. (N.S.) 200.
Privileged character of complaints to public officer against subordinate.
27 L.R.A.
(N.S.) 1041.
Privileged character of official report by executive or administrative officer. 5 L.R.A.
(N.S.) 163.
2. Testimony in judicial proceedings is privileged.
Exemption of witness from liability
f.nuder v. Jones, 13 N. D. 525, 101 N. W. 907.
is absolute,
Libel in judicial proceedings. 123 Am. St. Rep. 631.
Attorney's liability for words spoken at a trial. 17 Am. Dec. 194.
Privilege of witness as to defamatory testimony. 22 L.R.A. 836, 6 Am. 6t. Rep. 825.
Privilege of informal communication with respect to criminal charge. 4 L.R.AJN.8.)
149; 32 L.R.A. (N.S.) 740.
To what proceedings in court does privilege of publication attach. 16 L.R.A (N.S.)
•53.
Privilege as to proceedings of grand jury. 32 L/R.A. (N.S.) 785.
Privilege as to proceedings for impeachment or removal of public officers. 25 L.R.A.
(N.S.) 455.
Libel by defamatory words in pleading.
22 L.R.A. 649; 13 L.R.A. (N.S.) 820.
42 L.R.A.
3. Privilege of gratuitous report on financial responsibilitv and integritv.
(N.S.) 520.
Report of mercantile agencv as a privileged communication. 36 L.R.A.(N.S.) 452;
2 B. R. C. 215.
as affected by extent of publication. 20 L.R.A.(N.8.) 366.
Privileged communications as to character or reputation of servant 4 L.R.A.(N.8.)
1104.
Qualified privilege as to communications to employer with respect to emplove.
16
L.R.A. (N.S.) 1017.
Privilege of communications between principal and agent. 36 L.R.A(N.S.) 449.
Qualified privilege of communication between members of an association or of a
private corporation. 20 L.R.A.(N.S ) 1080.
Privilege of statements by physician or surgeon. 38 L.R.A. (N.S.) 69.
20 L.R.A. (N. S.) 381.
4. Privilege as affected by extent of publication.
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Report of meeting of private corporation an subject of privilege. 19 L.R.A(N.S.) 862.
Is the publication of pleadings or other papers!, before any hearing has been had
thereon, privileged. 12 L,R.A.(N.S.) 188; 38 L.R.A.(N.S.) 913.
Addition of extrinsic defamatory matter in communicating report as affecting privilege.
30 L.R.A.(N.S.) 146.
Mav malice which will preclude qualified privilege be inferred from publication alone.
12 L.R.A.(X.S.) 91.
§ 4355. Offenses against personal relation. The rights of personal relation

forbid
1. The abduction of a husband from his wife or of a parent from his child.
2. The abduction or enticement of a wife from her husband, of a child
from a parent or from a guardian entitled to its custody, or of a servant
from his master.
3. The seduction of a wife, daughter, orphan sister or servant; and,
4. Any injury to a servant which affects his abilitv to serve his master.

[R. C. 1905, § 4030; Civ. C. 1877, § 32; R. C. 1899, § 2718.]
As to similar provision in Cal. Civ. Code, § 49, see Bovson v. Thorn, 98 Cal. 578,
21 L.R.A. 233, 33 Pac. 492; Humphrey v. Pope, 122 Cal. 253, 54 Pac. 847.
King
2. As to right of wife to maintain action for alienation of huBhand's affections.
Hanson. 3 X. D. 85. 99 X. \V. 108.1.
Wife's right to sue for alienation of husband's affection. 28 Am. St. Rep. 217: 4fi

v.

Am. St. Rep. 472.
Right of wife, under modern married women's acta, to sue for alienation of the affections of her husband. 4 L'.R.A. X.S.) 643; 29 L,R.A.(X.S.) 842.
Conspiracy to alienate husband's affections. 3 L.R.A.{N.S.) 470.
Liability of parent for causing separation of husband and wife. 9 L.R.A.(N.S.) 322.
Effect of fact that husband or wife of plaintiff in action for alienation of affections
was the active and aggressive party. 16 L.R.A.(X.S.) 742.
Action for alienation of wife's affections. 44 Am. St. Rep. 845.
Liability of person who interferes between master and servant to cause the latter to
»
be discharged or the former to lie de-^rted.
11 Am. St. Rep. 474.
Inducing servant to quit work, when actionable. 22 Am, Rep. 485; 59 Am. Rep. 720.
<

may

be issued in action bv father for seduction of minor daughter.
Ross, 24 N. D. 5S6, 139 X. W. 1051.
Dec. 162; 8 Am. St. Rep. 870; 76 Am. St. Rep. 65<).
Dec. 403: 64 L.R.A. 622.
be maintained. 4
Right of one" in loco parentis to maintain action for seduction of an illegitimate.
35 L.R.A.(N.S.) 1002.
Loss of service as element in action by father for seduction of child. 14 L.R.A. 70i).
Seduction of divorced woman or widow. 21 L.R.A. (X.S.) 265.
Effect of fact that intercourse was accomplished by force to defeat action for seduction.
18 L.R.A.(N.S.) 587.
Effect of fact that the husband or wife of plaintiff in an action for criminal conversation was the active and aggressive party.
16 L.R.A.(X.S.) 742.
Evidence of defendant's pecuniary circumstances in action for seduction.
36 Am.
3.

Order of arrest

State ex

rel.

XyliUB

v.

What constitutes seduction. 44 Am.
By whom may action for seduction

Am

Rep. 445.
Evidence of character of parent or child in parent's action for seduction.
L.R.A.(N.S.) 750.
Evidence of character of husband or wife in action for criminal conversation.
L.B.A. (X.S.) 749.

14
14

Force to protect. Any necessary force may be used to protect
from wrongful injury the person or property of one's self or of a wife, husband, child, parent or other relative or member of one 's family, or of a ward,
servant, master or guest. [R. C. 1905, § 4031; Civ. C. 1877, § 33; R. C. 1899.
§ 4356.

§

2719.]

CHAPTER

4.

MARRIAGE CONTRACT.
Marriage denned. Marriage is a personal relation arising out of a
contract to which the consent of the parties thereto is essential, but the
marriage relation may be entered into, maintained, annulled or dissolved only
as provided by law. [R. C. 1905, § 4032 1890, ch. 91, § 1 R. C. 1899, § 2720.]
Common-law marriages are no longer recognized as valid. Schumacher v. Great Northem R. Co., 23 N. D. 231, 136 X. W. 85.
Words " the marriage relation shall be entered into • • • only as provided by
law" are mandatory and prohibitive. Schumacher v. Great Northern R. Co., 23 N. D.
§ 4357.

civil

;

231, 136 N.

W.

85.
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69 Am. Dec. 615.
124 Am. St. Rep. 104.
2 L.R.A.(N.S.) 353.
and validity of marriage by the law of nature. 77 Am. Dec. 60C.
Law governing validity of marriage. 57 L.R.A. 155; 11 L.R.A.(N.S.) 1082; 17
L.R.A.(N.S.) 800; 26 L.R.A. (NiS.) 179; 28 L.RJk.(N.S.) 753; 43 L.R.A.(N.S.) 355.
How proof of marriage ia to be made. 22 Am. Dec. 157.
Competency and sufficiency of evidence of marriage. 57 Am. Rep. 451.
Effect of contracting or dissolution of marriage aft<r initiation but before consummation of, right under homestead entry. 7 L.R.A.(N.S.) 967.
Effect of marriage upon wife's status as an alien.
22 L.R.A. 148.
How far marriage of infant works emancipation. 16 L.R.A. 578; 24 L.R.A.(N.S.) 160.
Effect of injured party's marriage to one of several joint tort feasors to release all.
58 L.R.A. 307.
Effect of marrying witness in order to prevent her from testifying.
67 L.R.A. 499.
Effect of
intermarriage between debtor and creditor upon indebtedness.
21
L.R-A.{N.S.) 6S3.
As to similar provision in Cal. Civ. Code, § 55, see Sharon v. Sharon, 67 Cal. 185, 7
Pac. 456, 635, 8 Pac. 709; Sharon v. Sharon, 73 Cal. 1, 16 Pac. 345; Sharon v. Sharon.
79 Cal. 633, 22 Pac. 26, 131; Wadsworth v. Wadsworth, 81 Cal. 182, 15 Am. St. Rep.
38, 22 Pac. 648; Mott v. Mott, 82 Cal. 413, 22 Pac. 1140; Kilburu v. Kilburn, 89 Cal.
46, 23 Am. St. Rep. 447, 26 Pac. 636; People v. Beevers, 99 Cal. 286, 33 Pac. 844, 9
Am. Crim. Rep. 139; People v. Lchmaun. 104 Cal. 633, 38 Pac. 422; Norman v. Norman, 121 Cal. 620, 42 L.H.A. 343, 66 Am. St. Rep. 74, 54 Pac. 143.
constitutes marriage.

Common-law marriage.
effect of statute.

Sufficiency

Any unmarried male of the age
§ 4358. Age of consent to marriage.
of eighteen years or upwards, and any unmarried female of the age of fifteen
years or upwards, and not otherwise disqualified, are capable of consenting
to and consummating marriage provided, that if the male is under twenty-one
years, or the female under eighteen years of age, the license provided in
this chapter shall not be issued without the consent of the parents or guardian,
if there be any.
[R. C. 19Q5, § 4033; 1897, ch. 4; R. C. 1899, § 2721.]
Proof of, by parol evidence; record evidence not required. Mathews v. Silvander, 14
;

S.

1).

505, 85 N.

W.

998.

67
Conflict of laws as to validity of marriage of persons under age of consent.
L.R.A. 172.
Validity of marriage of persons of nonage. 22 L.R.A. (N.S.) 1202.
Effect of parents' consent on marriage of persons of nonage.
22 L.R.A. (N.S.) 1206.
As to similar provision in Cal. Civ. Code, f 56, see Sharon v. Sharon, 75 Cal. 1. 16
Pac. 345; People v. Kehoe, 123 Cal. 224, 69 Am. St. R.-p. 52, 55 Pac. 911.

Who

Marriages between parents and
disqualified to marry.
§ 4359.
children, including grandparents and grandchildren of every degree, between
brothers and sisters of the half as well as the whole blood, between uncles
and nieces, aunts and nephews, or cousins of the first degree of the half »*>
well as the whole blood, are declared to be incestuous and absolutely void.
This section shall applv to illegitimate as well as legitimate ehildren and
relations.
[R. C. 1905, § 4034; 1890. ch. 91, § 3; R. C. 1895, § 2722.]
Conflict of laws as to

incestuous marriage.

57

L.R.A. 166.

A marriage contracted by a person
§ 4360. When marriage voidable.
having a former husband or wife living, if the former marriage has not been
annulled or dissolved, is illegal and void from the beginning unless such
former husband or wife was absent and believed by such person to be dead
[R. C. 1905, § 4035; 1890,
for a period of five years immediately preceding.
eh. 91, § 6; R. C. 1895, § 2723.]
As to annulment of marriage where one of
Mickels v. Fennell, 15
divorce former spouse.
When marriage void and when voidable. 44
Validity of agreement to marry where one

C

the parties separated from but did not
N. D. 188, 107 N. W. 53.
Am. Dec. 54.
of the parties is already married.
1

917.
B. R.
16 L.R.A.(N.S.) 104.
Conflicting presumptions as to validity of former marriage.
Second marriage being shown, on whom rests burden of proving termination or con89 Am. St Rep. 198.
tinuance of the first.
Effect of right to appeal from divorce decree on party's right to remarry. 17 L.R.A. 573.
Effect of removal of impediment to marriage after parties have begun cohabitation.
3 L.R.A. (N.S.) 244.
Kffect of a void marriage. 96 Am. St. "Rep. 267.
As to similar provision in Cal. Civ. Code. { 61, Jackson v. Jackson, 94 Cal. 446, 29
Pac. 957; Re Wood, 137 Cal. 129, G9 Pac. 900; Buelna v. Ryan, 139 Cal. 630, 73 Pac
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;

Re Harrington. 140

Cal. 244, 98

Am.

§§ 4360-43t>3

St. Rep. 51, 73 Pac. 1000;

Ct, 140 Cal. 476, 98 Am. St. Rep. 73, 74 Pac.

Deyoe

v.

Superior

28.

Who may

solemnize marriages. License. Marriages may be solemnized by all judges of courts of record within their respective jurisdictions; by
justices of the peace, within their respective jurisdictions; by ordained ministers of the gospel and priests of every church but marriages solemnized by
the society of Friends or Quakers, according to the form used in their meetings
shall be valid. No such person shall solemnize any marriage until the parties
thereto sl-all produce a license, issued by the county judge of the county in
which either one of the contracting parties resides, or if such county is unorganized, of the county to which it is attached for judicial purposes. When
any person authorized by law shall solemnize a marriage, he shall fill out and
sign a certificate following the marriage license on the blank form prescribed
by law, giving his official title, or if a minister of the gospel or priest, the ecclesiastical body with which he is connected and return such license and certificate to the county judge of the county where the license originally was issued, within thirty days thereafter. Such certificate shall be signed by two witnesses to the marriage ceremony in addition to the signature of the person who
solemnized the marriage. [1907, ch. 172; R. C. 1905, § 4036; 1890, eh. 91, § 7
§ 4361.

:

R. C. 1895, § 2724.]
Conflict of laws as to manner or form of solemnizing marriage.
57 L.R.A. 155; 11
L.R.A.(N.S.) 1082; 17 L.R.A.(N.S.) 800; 26 L.R.A.(N.S.) 179; 28 L.R.A.(N.S.) 753.
Presumption from marriage ceremonv.
14 L.R.A. 540; 16 L.R.A.(N.S.) 98; 34
L.R.A.(N.S.) 940.
Effect of ceremonial marriage to overcome presumption arising from cohabitation
and reputation. 16 L.R.A.(N.S.) 108.
Effect upon duly Bolemnized marriage of absence of liccnsi- required by statute-.
15
L.R.A.(N.S.) 463.
Presumption of marriage lioens*. 14 L.K.A. 541.

§ 4362, Marriage license. How obtained. The county judge of each county
in this state, when applied to by any person for a marriage license, shall inquire
of such person upon oath relative to the legality of such contemplated marriage
and lie may examine other witnesses upon oath if deemed best and if any of
the persons intending to marry are under age said judge shall require the
consent of the parent or guardian, if there is any. personally given, or a
certificate of consent signed by such parent or guardian and attested by two
witnesses, one of whom shall appear before suelt judge and make an oath
that he saw such parent or guardian sign such certificate; and if said judge
shall be satisfied there is no legal impediment thereto, he shall issue and sign
such marriage license and affix his seal, in the form prescribed by law. Provided that the inquiry above mentioned on oath relative to the legality of
such contemplated marriage, and the examination of other witnesses upon
oath may be taken and sworn to before a notary public, or other officer authorized to administer oaths and if such affidavits are deemed sufficient by
the county judge to whom such application is made, sueh statements and
application shall be considered of the same force and effect as if taken personally before said county judge. Provided further that the county judge
shall retain on file in his office all papers and records pertaining to such
marriage license. [1911. ch. 186: R. C. 1905, S 4037; 1890, ch. 91. § 8; R. C.
;

1399, § 2725.]
The marriage license and certificate of
§ 4363. License and certificate.
the person solemnizing the marriage shall be upon one blank form substantially as follows

MARRIAGE LICENSE.
State of North Dakota, 1 co
County of
J

'

To any person authorized by law to perform the marriage ceremony, greeting
of
You are hereby authorized to join in marriage
,
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,

aged

aged
and of

;

return to

my

this

and
license and your

Marriage Contract.

,

certificate

of

you

,

will

make due

within thirty days.

office

Dated at

this

day of

*.

19.

.

[Seal.]

County Judge.
CERTIFICATE OF

M ARM AGE.

hereby certify that the persons named in the foregoing license were
me joined in marriage at
county of
,
state of North Dakota, on the
19
day of
In presence of
I

:::::::::::::::::::::::::::::::}

l>y

.

.

:::::::::::::::::::::::::

Witnesses.
[B. C. 1905, § 4038 1890, ch. 9i, § 9 R. C. 1899, § 2726.]
§ 4364. Record to be kept by county court. The county judge shall keep a
marriage record book, in which he shall keep a correct copy of all marriage
licenses issued by him; and when a license is returned with the certificate
of the person performing the marriage ceremony properly filled out and
signed, he shall also record such certificate immediately following the record
of such license and for each license and the record herein required he shall
be entitled to a fee of one dollar to be paid bv the party applying for the
same. (R. C. 1905, § 4039; 1890, ch. 91. § 10; R. C. 1899, § 2727.1
Indians contracting marriage
§ 4365. Indian marriage contracts valid.
according to the Indian custom and cohabiting as man and wife shall n<deemed legally married. [R. C. 1905, § 4040; 1890, ch. 91, § 13; R. C. 189<>.
;

;

;

§ 2728.]

All
valid where contracted, valid in this state.
§ 4366. Marriages
marriages contracted outside of this state, which are valid according to the
laws of the state or country where contracted, shall be valid in tins state.
[R. C. 1905, § 4041 1890, ch. 91, § 14; R. C. 1899, § 2729.]
By what lawa validity of marriage determined, x Am. Dec 133.
Validity of marriage when solemnized out of the Mate. 18 Am. Rep. 521.
;

Validity of marriage when contracted by residents of a state in violation of itlaws beyond its boundaries. 00 Am. St. Rep. ".Ml.
The books of record of marriage
§ 4367. Certified record is evidence.
licenses issued and certificates returned kept by the county judge of any
county, or copies of such entries certified by such judge under the seal of the
[R. C. 1905, § 4042; 1890,
court, shall be received as evidence in all courts.
ch. 91. § 15; R. C. 1895, § 2730.1
Record or certilied copy of certificate of marriage is not only evidence to prove mar
riage, but that original certificate itself is also evidence thereof.
State v. Walsh. 2.'»
S. D. 30, 125 N. W. 295.
marriage may be annulled by an
§ 4368. Causes for annulling marriage.
aetion in the district court to obtain a decree of nullity for any of the following causes existing at the time of the marriage
1. When the party in whose behalf it is sought to have the marriage
annulled was under the age of legal consent and such marriage was contracted without the consent of his or her parent or guardian, unless after
attaining the age of consent such party freely cohabited with the other as

.

A

husband or wife.
2. When the former husband or wife of either party was living and the
marriage with such former husband or wife was then in force.
3. When either party was of unsound mind, unless such party after coming
to reason freely cohabited with the other as husband or wife.
4. When the consent of either party was obtained by fraud, unless such
party afterwards with full knowledge of the facts constituting the fraud
freely eohnhited wilh th»> other ns husband or wife.
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party was obtained by force, unless such
party afterwards freely cdhabited with the other as husband or wife.
6. When either party was at the time of the marriage physically incapable
of entering into the marriage state and such incapacity continues and appears
to be incurable. [B. C. 1905, § 4043 Civ. C. 1877, § 54; R. C. 1895, § 2731.]
5.

eijlu-r

;

'Residence of one year

Montague

v.

is

Montague. 25

not prerequisite to maintenance of action to annul marriage
S. D. 471, 30 LR.A.(N.S.) 745, 127 N. W. 639, Ann. Cav

1912C. 591.

Marriage between lir»t cousins, valid in state where contracted and where parties
were then domiciled, cannot be annulled by courts of this state. Garcia v. Garcia.
25 S. D. 645, 32 L.R.A.(X.S.) 424, 127 X. W. 586, Ann. Cas. 1912C, 621.
What is void marriage. 79 Am. St. Rep. 361.
Annulment of marriage on publication where defendant is nbsent from the countrr.
19 L.R.A. S20.

Antenuptial pn-gnancv or unchastity as a ground of divorce or annulment of mar
fiage.
18 L.R.A. 375.
Effect of conviction

and sentence upon marriage relation. 81 L.R.A. 515.
Compelling division of property accumulated during void marriage.
68 Am.

St.

Rep. 375.
.

annulment of marriage on property held by the entireties. 30 L.R.A. 333.
Division of property upon the annulment of marriage. 36 L.H.A.(X.S.) 844.
Division of community property upon the annulment of marriage. 36 L.R.A. (X.S.) 845.
Alimony in suit to annul marriage. 3 L.R.A. (X.S.) 192.
Right to temporary alimony on annulment of marriage. 26 L.R.A. (XJ5.) 500.
Power, upon annulling a marriage, to require man to provide for support of woman
Effect of

or child.

5 L.R.A./X.S.) 767.
Condonation of loathsome disease as defense to action for annulment of marriage.
5 L.R.A. (X.S.) 729.
As to similar provision in Cal. Civ. Code, f 82, see People v. Beevers, 99 Cal. 286.
83 Pac. 844, 9 Am. Crim. Rep. 139; Linebaugh v. Linebaujjh, 137 Cal. 26, 69 Pac. 616.
2. As to annulment of marriage where one of the parties separated from but did not
divorce former spouse. Mkkcls v. Fennell, 15 X. D. 168, 107 X. \V. 53.
Effect of marriage during continuance of prior valid marriage. 46 Am. Dec. 130.
S. Annulment of marriage of person while insane.
40 L.R.A. 744.
Fraud which will warrant annulment of marriage. 24 Am. Rep. 453.
Fraud in contracting by a pregnant woman. 44 Am. Rep. 104.
Misrepresentations or concealment as to one's physical or mental condition as ground
for annulment of marriage. 13 L.R.A. (X.S.) 996.
Misrepresentation as to disposition or general character as ground for annulment
of marriage. 30 L.R.A.(XJS.) 301.
43 L.R.A. 814.
5. Effect of duress to avoid marriage.
What constitutes duress for which marriage may be annulled. 27 L.R.A. (X.S.) 803.
Right to avoid marriage entered into, to escape prosecution for seduction, upon
ground of duress. 16 L.K.A.(X.S.) 938.
6. Power to compel plaintiff in suit for annulment of marriage to submit to »
physical examination.
14 L.R.A. 466.

§ 4368. Limitation of action. An action to obtain a decree of nullity of
marriage for causes mentioned in the preceding section, must be commenced
within the periods and by the parties as follows
1. For causes mentioned in subdivision one, by the party to the marriage,
the age of legal consent, within four years after
arriving it the age of consent, or by his or her parent or guardian at any tun*
before such party has arrived at the age of legal consent.
2. For causes mentioned in subdivision two. by either party during the life
of the other, or by such former husband or wife.
3. For causes mentioned in subdivision three, by the party injured, or a
relative or guardian of the party of unsound mind at any time before the
death of either party.
4. For causes mentioned in subdivision four, by the party injured within
four years after the discovery of the facts constituting the fraud.
\\y the injured nartv
5. For causes mentioned in subdivisions five !ii><t s ^
within four vears after the marriage. [R. C. 1905, § 4044; Civ. C. 1877, § 55;
R. C. 1S05, § 2732.]

who was married under

As to annulment of marriage where one of the parties ueparated from,
divorce, former spouse. Mickcls v. Fennell. 15 X. D. 188. 107 X. W. J3.

but did not
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§ 4370. Children legitimate. When a marriage is annulled children begotten
before the judgment are legitimate and succeed to th*> estate of both parent.s.
[R. C. 1905, § 4045; Civ. C. 1877, § 56; R. C. 1895, § 2733.]
As to similar provision in Cal. Civ. Code, § 84, sei> Re Wardcll, 57 CaL 484; Adam?
v. Adams. 154 Mass. 290, 13 L.R.A. 275, 28 N. E. 200.
§ 4371. Custody of children. The court must award the custody of the
children of a marriage annulled on the ground of fraud or force to the innocent
parent and may also provide for their education and maintenance, out of the
property of the guilty party. [R. C. 1905, § 4046 Civ. C. 1877, § 57 ; R. C. 1899,
;

Applicable onlv to actions where voidable marriage
Mickela v Fennell, 15 N. D. 188, 107 N. W. 53.

is

annulled for fratul or foiw.

A

judgment of nullity of marriage rendered is
§ 4372. Effect of judgment.
conclusive only as against the parties to the action and those claiming under
them. [R. C. 1905. § 4047 Civ. C. 1877, § 58 R. C. 1899, § 2735.]
Decrees of nullity and their effect. 65 Am. Dec. 355.
Conclusiveness as to third persons of decree in suit for annulment of marriage as tc
facts adjudicated as distinguished from status established,
38 L.R,A.(N.S.) 550.
:

;

•

CHAPTER

5.

REGULATING MARRIAGES.

No woman under the age of
§ 4373. Persons prohibited from marrying.
forty-five years, or man of any age. except he marry a woman over the age
of forty-five years, either of whom is a common drunkard, habitual criminal,
epileptic, imbecile, feeble minded person, idiot or insane person, or person who
has theretofore been afflicted with hereditary insanity, or is afflicted with pulmonary tuberculosis in its advanced stages, or any contagious venereal disease, shall hereafter intermarrv or marry any other person within this state.
[1913, ch. 207, § 1.]
Marriage of person while insane. 40 L.R.A. 737.
Mental capacity essential to a valid marriage. 38 L.R.A.(N.S.) 818.
Effect of recovery of sanity after commencement of cohabitation between parties
married while one of them was insane. 3 L.R.A.(N.S.) 247.
§ 4374. Performance of marriage ceremony between certain persons prohibited.
No clergyman or other officer authorized by law to solemnize marriages within this state shall hereafter perform a marriage ceremony uniting
persons in matrimony, either of whom is an epileptic, imbecile, feeble minded
person, common drunkard, insane person, habitual criminal or person afflicted
with pulmonary tuberculosis in its advanced stages, or any contagious venereal
disease, unless the female partv to such marriage is over the age of fortyfive years.
[1913. ch. 207, § 2.]
§ 4375. Affidavits to obtain marriage license. The county judge, before a
marriage license is issued, shall require each applicant therefor to file in his
office upon blanks to be provided by the county for that purpose, an affidavit
of at least one duly licensed physician other than the person seeking the license,
showing that the contracting parties are not feeble minded, imbeciles, epileptics, insane persons, common drunkards, or persons afflicted with pulmonary
tuberculosis in its advanced stages, provided, that in addition, the affidavit as
to the male contracting party shall show that such male is not afflicted with any
contagious venereal disease. He shall also require an affidavit of some disinterested, credible person, showing that said persons are not habitual criminals:
the female is over the age of eighteen years and the male is over the age of
twenty-one years, unless the consent in writing is obtained of the father, mother
or other guardian of the person for whom the license is required in cases where
the female is under the age of eighteen years and the male is under the age of
twenty-one years, provided, that no consent shall be given, nor license issued,
Said affidavit may be
unless such female be over the age of fifteen years.
subscribed and sworn to before any person authorized to administer oaths.
1048
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Dissolution of Marriagt.

Any one knowingly swearing

falsely to the statements contained in the affidamentioned in this article shall be deemed guilty of perjury and punished
as provided by the laws of the state of North Dakota. [1913, ch. 207, § 3.]
license
§ 4376. License or marriage of intoxicated persons prohibited.
to marry shall not be issued to one under the influence of intoxicating liquor at
the time of making application for license, and no marriage ceremony shall
be performed when either or both of the contracting parties are under the
influence of intoxicating liquor or any narcotic drug. [1913, ch. 207, § 4.]
•
Effect of intoxication on marriage. 34 L.R.A. 87.
§ 4377. Physician's fee for examination and affidavit. For making an exanimation of either of the contracting parties to a marriage, and the affidavit
required in this act, a physician may charge a fee of not to exceed two dollars.
[1913, ch. 207, § 5.]
§ 4378. Penalty for violation of foregoing provisions. Any person violating
any of the provisions of this article, or any person knowingly swearing falsely
to any of the statements contained in the affidavits mentioned in this act, shall
be punished by a fine of not less than fifty dollars or more than five hundred
dollars, or by imprisonment in the countyjail not over thirty days or by both
such fine and imprisonment. [1913, c h. 207, § 6.]
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CHAPTER

6.

DISSOLUTION OF MARRIAGE.
Article

2.

Causes for Granting Divorck, §§ 4379-4386.
Causes for Denying Divorce, §§ 4387-1100.

3.

General Provisions,

1.

§§ 4401-4406.

Article 1.— Causes for Granting Divorce.
§ 4379. Marriage. How dissolved. Marriage is dissolved only:
1. By the death of one of the parties; or,
2. By a judgment of a court of competent jurisdiction decreeing a divorce
of the parties.
The effect of a judgment decreeing a divorce is to restore the parties to
the state of unmarried persons, except that neither party to a divorce may
marry except in accordance with the decree of the court granting the divorce.
It shall be the duty of the court granting a divorce to specify in the order
for judgment whether either or both of the parties shall be permitted to marry,
and if so when, and the court shall have jurisdiction to modify the decree of
divorce at any time so as to permit one or both of the parties to marry, if in his
discretion he shall deem it right.
[1911, ch. 183: R. O. 1905. § 4048: Cjv. <\
1877. 5 59 R. C. 1895, § 2736 1901, ch.
70.J
;

;

Effect of dissolution of marriage after initiation but before consummation of right*
under homestead entry. 7 L.R.A. (N.S.) 967.
As to similar provision in Cal. Civ. Code, | 90, see Re Wood. 137 Cal. 129, 69 Pao.
900; Linebaugh v. Linebaugh, 137 Cal. 26, 69 Pac. 616.
2. Agreement by husband to deed land in return for mutual settlement and bill is
not collusive and void. Rurgcss v. Burgess, 17 S. I). 44, 95 N. W. 279.
Effect of judgment decreeing divorce is to restore parties to state of unmarried
Luick v.
persons, excepting only prohibition against remarriage within three months.

Arends, 21 N. D. 614,*132 N. W. 353.
Jurisdiction over absent citizens in suits for divorce. 53 Am. St. "Rep. 182.
Power of courts to require submission to physical examination of person in suits for
divorce.
3 Am. St. Rep. 556.
Validity of divorce according to Indian custom. 35 L.R.A. [NJS.) 795.
When and to what extent can decree ot divorce be attacked after the death of one or
hoth of the purtics. 125 Am. St. Ren. .'230; 57 L.R.A. 5S3: 1 L.R.A. (N.S.
531.
Decree against plaintiff in suit for divorce as bar to subsequent divorce action.
26 L.R.A. (N.S.) 577.
Conclusiveness, rb to third persons, of decree in suit for divorce as to the facts
adjudicated, as distinguished from the status established. 38 L.R.A. (N.S.) 5."»<J.
I
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Judgment

'

Dissolution of

Manwjc.

action as evidence, in a criminal prosecution, to prove divorce
obtained before alleged bigamous marriage. 26 L.R.A. (N.S.) 465.
Effect of decree of divorce.
65 Am. Dee. 355.
upon conveyance by husband to wife. 69 L.R.A. 379.
n property held by the entireties. 30 L.lt.A. 333; 10 L.R.A.(NJ5.) 463.
n community property, in absence of adjudication.
11 L.R.A.(N.S.) 103.
n wife's right to insurance upon husband's life.
50 L.R.A. 552.
to revoke gift by will. 69 L.K.A. 940.
on right to take under gift to " husband," " wife," or " widow." 33 L.RJL(KU.)
in

oivil

826.

7 Am. Dec. 206; 26 Am. Rep. 3L
on dower. 15 L.R.A. 542; 59 L.R.A. 181.
on property rights generally. 59 L.R.A. 178.
f foreign decree.
21 Am. Dec. 747.
upon dower. 41 L.R.A.(N.S.) 219.
xtratcrritorial effect.
83 Am. St. Rep. 616; 94 Am, St. Rep. 553.
' divorce rendered upon constructive service.
18 L.R.A.(XJS.) 647.
Settlement of property rights between husband and wife on account of divorce aa
implied revocation of will. 20 L.R.A.(N.S.) 1073.
Divorced wife as a "dependent" within restrictions as to beneficiaries of mutual
benefit associations.
2 L,R.A.(N.S.) 655.
of decree granted in another state.

§ 4380. Causes for divorce.
imj causes
1.

2.

Extreme

3.

Willful desertion.
Willful neglect.

4.
5.
6.

Divorces

may

be granted for any of the follow-

Adultery.
cruelty.

Habitual intemperance.
Conviction of felony. [R. C. 1905. $ 4049 1899, ch. 77 R. C. 1899,
;

;

§

2737

1901, ch. 71, § 1.]
Statutory causes for divorce in the different states. 65 Am. Dec. 708.
lmpoteney as a ground for. 28 Am. Dee. 447; 116 Am. St. Rep. 241.
Antenuptial pregnancy or unchastity as ground for divorce. 18 L.R.A. 375.
Insanity as a ground for divorce. 34 L.R.A. 1G1; 39 L.R.A. 264.
Mental incapacity at time of marriage as ground. 40 L.R.A. 741.
Aa to similar provision in Cal. Civ. Code, | 92, *cc Waldron v. Waldron, 85 Cal. 251,
9 L.R.A. 487, 24 Pac. 649. 85S.
1.
Insanity aa affecting adultery. 34 L.R.A. 162; 47 Am. Dec. 469.
Effect of complainant's knowledge of spouse's antenuptial unchastity aa a bar to a
divorce for subsequent adultery. 23 L.R.A. N'.S.j 240
Cruelty as recriminatory defense to subsequent adultery. 39 L.R.A.(N.S.) 113*>.
Desertion as recriminator}* defense to subsequent adultery. 39 L.R.A.(K.S.) 11*15.
2. Cruelty as ground for divorce.
29 Am. Dec. 674; 73 Am. Dec. 610; 40 Am. Rep.
463; 51 Am. Rep. 736; 65 Am. St. Rep. 69.
Insanity as affecting cruelty. 34 L.R.A. 164.
119 Am. St. Rep. 617.
3. Desertion us ground for divorce.
6. Effect on right to divorce of an appeal from conviction.
31 L.R.A. 518.
Effect of commutation of the sentence or of a pardon. 31 L.R.A. 519; 7 L.R.A.(NJS.
<

272.

Conviction in another state. 31 L.R.A. 519.
Retroactive effect of statute as to effect of conviction and sentence upon the marriage
31 L.R.A. 520.
Right to divorce where crime is prior to marriage. 31 L.R.A. 520.
Conviction as cruelty, justifying divorce. 31 L.R.A. r)21.
Conviction as a bar to divorce by the party convicted. 31 L.TI.A. 121.

relation.

.

Adultery within the meaning of this article is
the voluntary sexual intercourse of a married person with a person other than
the offender's husband or wife. [R. C. 1905, § 4050; Civ. C. 1877, § 60; R. C.
§ 4381.

Adultery defined.

1899, § 273S.J

Infinity a* affecting adultery. 34 L.R.A. 162; 47 Am. Dec. 469.
Extreme cruelty is the infliction by one
§ 4382. Extreme cruelty defined.
party to the marriage of grievous bodily injury or grievous mental suffering
upon the other. [R. C. 1905, § 4051 Civ. C. 1877, § 60; R. C. 1899, § 2739.
Mental suffering as ground for divorce in absence of bodily injury. Mahnken v.
Mal.nken, 9 X. D. 18S, 82 N. W. 870.
;

•

Fa!>e charges of husband's marital infidelity not ground for divorce where conduct
McAllister v. McAllister, 7 N. I>
wif.< reason to believe that charges were true.
::. X. \v. ^6.
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Desertion is not absence from family dwelling caused l>v cruel tv or threats of bodilv
harm. Pollock v. Pollock, 9 S. D. 48," 68 N. W. 170.
Sufficiency of evidence to warrant granting of decree of divorce
DeRoche v. DeRoche,
12 M. D. 17, 94 N. W. 767, 1 A. & E. Ann. Cas. 221.
Drunkenness as affecting cruel and inhuman treatment. 34 L.R.A. 454.
Charge of adultery as cruelty. 18 L.R.A.(N.S.) 303; 34 L.RJL(N.S.) 360.
Conviction as cruelty entitling to divorce. 31 L.R.A. 521.
Bringing another woman into home as cruel and inhuman treatment. 8 L.R.A.(N.S.|
«69.

Relations between one spouse and relatives of the other as affecting th« question of
13 L.R.A.(N.S.) 222; 34 L.R-A.(N.S.) 75U.
Profanity and obscenity as ground for divorce, as cruel and inhuman treatment.
12 L.R.A.(N.S.) 820.
As to similar provision in Cal. Civ. Code, f 94, see Waldron v. Waldron, 85 Cal. 251,
9 L.R.A. 4S7, 24 Pac. 649, 858; White v. White, 86 Cal. 219, 24 Pac. 996; Barnes v.
Barnes, 95 CaL 171, 16 L.R.A. 660, 30 Pac. 298; Smith v. Smith, 124 Cal. 651, 57
Pac. 573.
cruelty.

Willful desertion is the voluntary separation
§ 4383. Desertion defined.
of one of the married parties from the other with intent to desert.
1. Persistent refusal to have reasonable matrimonial intercourse as husband
and wife, when health or physical condition does not make such refusal reasonably necessary, or the refusal of either party to dwell in the same house
with the other party, when there is no just cause for such refusal, is desertion.
2. When one party is induced by the stratagem or fraud of the other party
to leave the family dwelling place or to be absent, and during such absence
the offending party departs with intent to desert the other, it is desertion by
the party committing the stratagem or fraud, and not by the other.
3. Peparture or absence of one party from the family dwelling place caused
by cruelty or by threats of bodily harm from which danger would be reasonably apprehended from the other is not desertion by the absent party, but it is
desertion by the other party.
4. Separation by consent, with or without the understanding that one of
the parties will apply for a divorce, is nbt desertion.
5. Absence or separation, proper in itself, becomes desertion whenever the
intent to desert is fixed during such absence or separation.
6. Consent to a separation is a revocable act and if one of the parties afterwards in good faith seeks a reconciliation and restoration, but the other refuses
it, such refusal is desertion.
7. If one party deserts the other and before the expiration of the statutory
period required to make the desertion a cause of divorce returns and offers in
i?ood faith to fulfill the marriage contract and solicits condonation, the desertion is cured.
If the other party refuses such offer and condonation, tin*
refusal shall be deemed aud treated as desertion by such party from the time
of the refusal.
8. A husband may choose any reasonable place or mode of living, and if the
wife does not conform thereto it is desertion.
9. If the place or mode of living selected by the husband is unreasonable
and grossly unfit and the wife does not conform thereto, it is desertion on the
part of the husband from the time her reasonable objections are made known
to him.
[R. C. 1905, § 4052 Civ. C. 1877. § 60 R. C. 1899, § 2740.]
Wife remaining at home while husband leaves without returning, cannot bp charge!
with desertion in absence of cruelty or threats causing husband to leave. Barrett v.
;

;

Barrett, 20 S. D. 210. 105 N. W. 463.
What constitutes desertion. 138 Am. St. Rep. 140.
39 L.R.A.(N.S.
Effort to induce spouse to return home as a condition of desertion.
1119.
Relations between one spouse and relatives of the other as affecting the question of
desertion.
13 L.R.A.(N.S.) 222; 34 L.R.A.(N.S.) 759.
Conviction as desertion justifying divorce. 31 L.R.A. 520.
Drunkenness as affecting desertion. 34 L.R.A. 457.
Insanity as affecting abandonment. 34 Lr.R.A. 164.
16
Computation of period of abandonment as affected by insanity of defendant
i

LR.A.IX.S.I 1071.
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Charges of adultery as abandonment.

1R L.R.A.(N.8.) 310.
As to similar provision in Cal. Civ. Code, | 95, see Benkert v. Benkert. 32 Cai. 467;
Towle v. Matheua, 130 Cal. 574, 62 Pac. 1064.
1. "Refusal of marital intercourse as ground for divorce.
14 L.R.A. 685.
Aa to similar provision in Cal. Civ. Code, % 96, see Fink v. Fink, 137 Cal. 559, 70
Pac. 628; Vosburg v. Vosburg, 136 Cal. 195. 68 Pac. 694.
8. It is desertion on part of wife who drives husband from home by threats or acts
of cruelty.
Pollock v. Pollock, 9 S. D. 48, 68 X. W. 170.
Desertion by forcing spouse to leave marital home. 29 L/R.A.(X.S.) 611.
6. As to similar provision in Cal. Civ. Code, i 101, Bee Sargent v. Sargent, lOfi Cal.
541, 39 Pac. 931; McMullin v. McMullin, 140 Cal. 112, 73 Pac. 808.
7. As to similar provision in Cal. Civ. Code, § 102, see Andrews v. Runvon, 65 Cal.
629, 4 Pac. 669; McMullin v. McMullin, 123 Cal. 653, 56 Pac 554; Sweasey v. Sweasev,
126 Cal. 123, 58 Pac. 456.
8. Right of husband to cIioobo place and mode of living.
Currie v. Look. 14 X. 1).
482, 106 X. W. 131.
Refusal of wife to follow husband, on change of domicil, as desertion. 4 L.R.A.<N>.>

§ 4384. Willful neglect denned. Willful neglect is the
band to provide for his wife the common necessaries of
ability to do so; or it is the failure to do so by reason of
or dissipation.
[R. C. 1905, § 4053; Civ. C. 1877, § 60; R.

M

to similar provision in Cal. Civ. Code, | 105, see

Wagner

neglect of the huslife,

he having t Inprothgacv

idleness,

C. 1899, § 2741.]
Wagner, 104 Cal. 2n::,

v.

37 Pac. 935.

Habitual intempera nee is that
§ 4385. Habitual intemperance denned.
degree of intemperance from the use of intoxicating drinks, morphine, opium,
chloral, cocaine or other like narcotic drugs, which disqualifies the person a
great portion of the time from properly attending to business or which would
reasonably inflict, a course of great mental anguish upon the innocent part v.
[R. C. 1905, § 4054 Civ. C. 1877, § 60 R. C. 1895, § 2742.]
;

;

Morphine habit reasonably and necessarily caused bv using it to alleviate pain, ia
not ground for divorce. Rindlnub v. Rindlaub, 19 X. D.*352. 125 X. W. 479.
Drunkenness as a ground for divorce. 34 L.R.A. 449.
Who ia an habitual drunkard within. the meaning of divorce laws. 6 L.R.A.(>»'.S.)
914; 40 L.R.A.(X.S.) 655.
Pleadings and proof in action for divorce on ground of drunkenness. 34 L.R.A. 452.
Morphinism as ground for divorce. 39 L.R.A. 264.

Willful desertion,
§ 4386. Duration of offenses as grounds for divorce.
willful neglect or habitual intemperance must continue for one year befon
either is a ground for divorce.
[R, C. 1905, § 4055; 1899, ch. 77; R. C. 1899.
§ 2743; 1901, ch. 73, § 2.1
Computation of period of abandonment a» atrvcted bv insanity of defendant It'.
L.R.A.(X.S.) 1071.
Insanity as affecting abandonment and failure to support.

§ 4387.

When

showing:
1. Connivance

Article 2.— Causes for Denying Divorce.
divorce will be denied.
Divorces must be denied upon
;

or,

2.

Collusion

3.

Condonation

4.

Recrimination or,
Limitation and lapse of time.

5.

;

34 L.R.A. 164.

or,
;

or,
;

R. C. 1899,

[R. C. 1905. § 4056; Civ. C. 1877, § 61;

§ 2744.1

Insanity as defense apiinst divorce. 34 L.R.A. 166.
Conviction as bar to divorce by party convicted. 31 L.R.A. 521.
1. Connivance as a bar to divorce.
120 Am. St. Rep. 520.
8. Agreement by husband to deed land in return for mutual settlement and bill, is
not collusive and void. Burgees v. Burgess, 17 S. D. 44, 95 X. W. 279.
Attack on decree of divorce by party colluding in its procurement. 60 L.R.A. J97, 305.
Fraud and collusion in appearance by nonresident in divorce case. 23 L.R.A. 288.
3. Condonation of desertion as defense to divorce action.
39 L.R,A.(X.S. ) 1121, 1126.
Condonation of loathsome disease as defense to action for divorce, or annulment of
marriage. 5 L.R.A. (X.S.) "29.
K fleet of eomjilainant"s knowledge of spouse's antenuptial unchnstity as a bar to
divorce for subsequent adultery. 23 L.R.A. N.S.) 240.
<
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§§ 4388-1393

§ 4388. Connivance denned. Connivance is the corrupt consent of one party
to the commission of the acts of the other constituting the cause of divorce.
Corrupt consent is manifested by passive permission with intent to connive
at or activelv procure the commission of the acts complained of.
[R. C. 1905,
§ 4057; Civ. C. 3877, § 61; R. C. 1899, § 2745.1
As to collusive divorce. Clopton v. Clopton, 11 X. D. 212, 91 N. W. 46.

What

is

not connivance in adultery.

As to similar provision
11,

54

Am. Rep.

in Cal. Civ. Code, |

492.
112, see Thomson v.

Thomson, 121

Cml.

53 Pac. 403.

an agreement between the husband
and wife that one of them shall commit, or appear to have committed, or
be represented in court as having committed, acts constituting a cause of
divorce for the purpose of enabling the other to obtain a divorce. [R. C. 1905.
§ 4389. Collusion denned.

§

Collusion

is

4058; Civ. C. 1877.

§ 61; R. C. 1899, § 2746.]
Arrangements between the parties to avoid a threatened scandal not amenable to
Clopton v. Clopton. 11 N. D. 212, 91 N. W. 46.
Agreement as to propertv rights not collusion. Burgess v. Burgess, 17 8. D. 44,
95 N. W. 279.
lu order to constitute collusion there must be misrepresentation in court by agreement, which makes it appear that acts constituting cause for divorce have been com
mitted when such acts have not been committed. Wiemer v. Wicmer, 21 N. D. 371, 130

judicial censure.

W. 1015.
As to similar provision in Cal. Civ. Code, f 114, see Beard v. Beard, 65 Cal. 354, 4
Pac. 229; Thomson v. Thomson. 121 Cal. 11, 53 Pac. 403.

X.

Condonation is the conditional forgiveness
§ 4390. Condonation defined.
of a matrimonial offense constituting a cause of divorce. [R. C. 1905, § 4059;
Civ. C. 1877, § HI ; K. C. 1899, § 2747.]
§ 4391. Requisites of condonation. The following requirements are necessary to condonation
knowledge on the part of the condoner of the facts constituting the
1.
cause of divorce.
2. Reconciliation and remission of the offense by the injured party.
3. Restoration of the offending party to all marital rights.
Condonation implies a condition subsequent, that the forgiving party must
be treated with conjugal kindness. When the cause of divorce consists of
a course of offensive conduct, or arises in cases of cruelty from successive
acts of ill treatment, which may aggregately constitute the offense, cohabitation or passive endurance or conjugal kindness shall not be evidence of condonation of any of the acts constituting such cause, unless accompanied by
an express agreement to condone. In such cases condonation can be made
only after the cause of divorce has become complete as to the acts comfraudulent concealment by the condonee of facts constitutplained of.
ing a different cause of divorce from the one condoned and existing at the
[R. C. 1905, § 4060; Civ. C.
time of condonation avoids such condonation.

A

A

R. C. 1899. § 2748.]
§ 61
Crueltv not condoned by subsequent cohabitation without express agreement and sucli
Taylor v. Taylor. 5 X. D. 58, 63 X. W. S93.
is revoke* by subsequent cruelty.
Forgiving partv must be treated with kindness, or condonation is void. Gardner v.
Gardner. 9 N. D." 192, 82 X. W. 872.
§ 4392. Revocation of condonation. Condonation is revoked and the original cause of divorce revived
1.
the condonee commits acts constituting a like or other cause of

1877.

:

agreement

I

When

divorce

:

or.

When

the condonee is guilty of great conjugal unkindness. not amounting to a cause of divorce, but sufficiently habitual and gross to show that the
condition* of condonation had not been accepted in good faith or not fulfilled.
Civ. C. 1877, § 61 R. C. 1899, § 2749.]
[R. C. 1905. § 4061
§ 4393. Recrimination defined. Recrimination is a showing by the defendant of any eau.se of divorce against the plaintiff in bar of the plaintiff's cause
Condonation of a cause of divorce shown in the answer as n
of divorcV.
recriminatory defense is a bar to such defense, unless the condonation is
2.

:

;

irvn
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revoked as above provided, or two years have elapsed after the condonation
and before accruing or completion of the cause of divorce against which
the recrimination is shown.
[R. C. 1905, § 4062; Civ. C. 1877, § 61; R. C.
1899, § 2750.]
Recriminatory defenses in suite for. 15 Am. Dec. 211; 88 Am. St. Rep. 333.
husband's adultery as preventing him from relying on wife's adultery as defense to
an action for Bupport. 19 L.R.A.(X.S.) 468.
Desertion or cruelty as a recriminatory defense to subsequent adultery. 39
L.R.A.(N\S.) 1135.
Condoned adultery as recriminative bar to divorce for adultery on part of condoning
party. 90 Am. Dec. 611.

§ 4394. Adultery by husband. When a divorce is granted for the adultery
of the husband, the legitimacy of children of the marriage begotten of the wife
before the commencement of the action is not affected.
[R. C. 1905, § 4063:
Civ. C. 1877, § 62; R. C. 1899, § 2751.]
4395.
By
wife.
Legitimacy.
When a divorce is granted for the adultery
§
of the wife the legitimacy of children begotten of her before the commission
of the adultery is not affected; but the legitimacy of other children of the
wife may be determined by the court upon the evidence in the case.
In
every such case all children begotten before the commencement of the action
are to be presumed legitimate until the contrary is shown.
[R. C. 1905,
§ 4064; Civ. C. 1877. § 63; R. C. 1899, § 2752.]
§ 4396. Time limited. A divorce must be denied when there is an unreasonable lapse of time before the commencement of the action. Unreasonable
lapse of time is such a delay in commencing the action as establishes the preemption that there has been connivance, collusion or condonation of the
offense, or full acquiescence in the same with intent to continue the marriage
relation, notwithstanding the commission of the offense set up as a ground
of divorce. The presumption arising from lapse of time may be rebutted
bv allowing reasonable grounds for the delay in commencing the action.
[R. C. 1905, § 4065; Civ. C. 1877, § 65; 1881, ch. 29, § 1; R. C. 1899, § 2753.]
There are no limitations of time for
§ 4397. Only statutory limitations.
commencing actions for divorce except such as are contained in the foregoing
section.
[R. C. 1905. § 4066; Civ. C. 1877, § 66; R. C. 1895, § 2754.]
divorce must not be granted unless the
§ 4398. Term of residence.
plaintiff has in good faith been a resident of the state for twelve months
next preceding the commencement of the action and is a citizen of the United
States or has declared his intention to become such. The provisions of this
section shall not apply to any action for divorce in which the complaint
shall have been filed in the office of the clerk of the district court prior to
the first dav of Julv, 1899. [R. C. 1905, § 4067; 1899, chs. 75, 76; R. C. 1899.

A

§ 2755.1

"Residence" construed to mean the same as " domicit." and must be in pood faith.
Smith v. Smith, 7 N. D. 404, 75 X. W. 783; Smith v. Smith, 10 X. 1). 219. 86 X. W. 721.
Attempt of husband ponding suit for divorce by wife to acquire domicil for purpose of
divorce in other state.

Streitwolf

v.

Streitwolf, 181 U. S. 179, 45 L. ed. 807, 21 S. Ct. R.

553.

Xot necessary to serve order
v.

of publication in
Richardson, 16 S. D. 390, 92 X. W. 1075.

any cases except divorce

cases.

Allen

Substantial compliance with statutory provisions as to residence must be shown.
Grant v. Grant, 6 S. D. 147. 60 X. YV. 743.
Resident of other state cannot acquire domicil in this state simply by coming within
state and remaining the requisite period. Graham v. Graham, 9 X. D. 88, 81 X. W. 44.
Applicable only to divorce actions. Allen v. Richardson, 16 S. D. 390, 92 X. W. 1075.
Does not apply to action for annulment of marriage, and residence of one vear is not
prerequisite to maintenance of such action. Montague v. Montague, 25 8. t). 471, 30
L.R.A.(N\S.) 715. 127 X. W. 639, Ann. Cas. 1912C. 591.
Is not unconstitutional as not being within powers reserved to state, and is not in
conflict with federal constitution.
Pugh v. Pugh, 25 S. D. 7, 32 L.K.A-(X.S.) 954, 124
X. W. 9:,9.

§ 4399. Presumption of domicile. In actions for divorce the presumption
of law that the domicile of the husband is the domicile of the wife does not
1054
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After separation each party may Lave a separate domicile, depending
for proof upon actual residence and not upon legal presumptions.
[It. C. 190"..
4068; Civ. C. 1877, § 68; R. C. 1899. § 2756.]
As to similar provision in Cal. Civ. Code, § 129, see Re Wu-kes. 128 Cal. 270. 4!'
L.R.A. 138. 60 Pac. 867; MeGrew v. Mutual L. Ins. Co., 132 Cal. 85, 84 Am. St. Rep. 20.

apply.
§

64 Pac. 103.

§ 4400. Affirmative proof required. No divorce can be granted upon the
default of the defendant, or upon the uncorroborated statement, admission
or testimony of the parties, or upon any statement or finding of fact made
by a referee; but the court must in addition to any statement or finding of
the referee require proof of the faets alleged.
[R. C. 1905, § 4069; Civ. C.
1877, § 69; R. C. 1899, § 2757.]
Allegation of marriage in complaint admitted in defendant's answer, and testified to
by plaintiff, sufficiently proved without corroboration. Clopton v. Clopton, 11 N. D. 212.
91 N. W. 46.
Testimony of plaintiff in divorce action as to intermarriage of parties need not be
corroborated where it is alleged and admitted in pleadings. Clopton v. Clopton, 11 X.
D. 212. 91 X. VV. 46.
Slight corroboration is necessary to sustain decree of divorce, where facts and circumstances are such as to preclude any possibility
Tuttlc v. Tuttle, 21
of collusion.
"
N. D. 503. 131 N. W. 460, Ann. Cas. 1913B. 1.
Aa to similar provision in Cal. Civ. Code, § 130, see Johnson v. Superior Ct., 63 Cal.
578; Beard v. Beard, 65 Cal. 354, 4 Pac. J29 Cooper v. Cooper, 88 Cal. 45. 25 Par. 1062;
Vendee v. Venzke, 94 Cal. 225, 29 Par. 499; Foley v. Folev. 120 Cal. 33, 65 Am. St.
Rep. 147, 52 Pac. 122, Andrews v. Andrews, 120 Cal. 184,' 52 Pac. 298; McMullin v.
McAlullin, 140 Cal. 112, 73 Pac. 808.
;

Article

'3.

— General

Provisions.

§ 4401. Maintenance. Though a judgment of divorce is denied the court
may in an action for divorce provide for the maintenance of a wife and her
children, or any of them, by the husband.
[R. C. 1905, § 4070 Civ. C. 1877.
§ 70; R. C. 1899, § 2758.]
Action for separate maintenance may be maintained, and court may require defendant
to provide counsel foes and temporary* support.
Milliron v. Milliron," 9 S. D. 181, 68 X.
;

W. 286, 62 Am. St. Ren. 863: BueterV Bueter, 1 S. D. 94, 45 X. W. 208. S L.R.A. 5C2.
Power, in absence of statute, to decree alimony or maintenance independently of proceedings for divorce. 38 L.R.A.(X.S.) 950.
Wife's right to maintain suit for maintenance, independent of divorce. 77 Am. St.
Rep. 228.
As to similar provision in Cal. Civ. Code, g 136, see Hagle v. Hagle, 68 Cal. 583. f
Pac. 812; Hagle v. Hagle. 74 Cal. 608, 16 Pac. 518; Pevre v. Pevrn, 79 Cal. 336. 21 Par.
838; Anderson v. Anderson. 124 Cnl. 48, 71 Am. St Rep. 17, 56 Pac. 630, 57 Pac. 81:
Sweasey v. Sweasey, 126 Cal. 123, 58 Pac. 456.

Alimony pending

When

action.
an action for divorce is pending,
in its discretion, require either party thereto to pay as alimony
any money necessary for the support of the other party thereto, or children
of the marriage, or to prosecute or defend the action.
[1911, ch. 184; R. C.
1905, § 4071; Civ. C. 1877, § 71; R. C. 1899. § 2759.]
Temporary alimony will be denied when marriage is denied. Barden v. Barden. 4 S.
D. 305, 56 X. \V. 1069.
As to power of court to make allowance pendente lite in divorce action. Mosher v.
Mosher, 16 X. D. 269, 12 L.R.A.(X.S.) 820, 125 Am. St. Rep. 654, 113 N. W. 99.
Embraces entire subject-matter of allowance of alimony, etc., pendente lite. State e>;
rel. Hagert v. Templeton, 18 N. D. 525, 25 L.R,A.(N.S.) 234, 123 N. W. 2S3.
Order for temporary alimony not inhibitive of further order. Grant v. Grant, 5 S.
D. 1, 57 X. VV. 948; Vert v. Vert. 3 S. D. 61'J, 54 X. W. 655.
Order for temporary alimony should be served on husband personallv. Scott v. Scott.
9 S. D. 125, 68 N. W*. 194.
Husband not liable to action for attorney's services rendered in suit by wife for
divorce. Sears v. Siverson, 22 S. D. 74, 115 X. W. 519.
On suit money or attorney's fees aa specific part of temporary alimony. Boyle v.
Boyle, 19 X. D. 522, 126 X. W. 229.
Supreme court has jurisdiction to grant temporary alimony and suit money pending
appeal, although circuit court may grant such relief.
Wells v. Wella, 26 S. D. 70. 127
X. W. 636

§ 4402.
the court

may
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should bo made payable to •vifo and not
to attorney.
Bailey v. Bailey, 22 N. D. 553, 134 N. W. 747.
On right of husband to alimony in divorce action. Hagert v. Hagert, 22 N. D. 290.
38 L.R.A.(X.S.) 966, 133 N. W. 1035.
Power to award temporary alimony or counsel fees pending attempt to set aside
decree of divorce or separation. 24 L.R,A.(X.S.) 1015.
Wife's liability for legal services in divorce suit. 24 L.R.A. 634; 34 L.R.A.(X.S.)
in divorce action

1080.

Alimony pendente
25 L.R.A.(X.S.) 387.

lite

or counsel fees in suit for divorce

when marriage

is

denied.

Husband's

liability for services rendered to wife in divorce suit
24 LJLA. 629.
Liability of husband on wife's contract for attorneys' fees in divorce proceedings.

13

L.R.A.(X.S.) 244.
Power of court to allow attorneys' fees in divorce suit after reconciliation of parties.
36 L.R.A.(X.S.) 1001.
Validity of agreement to pav attorney a percentage of amount obtained as alimony.
33 L.R.A.(X.S.) 1071.
Liability of guardian for sait money in divorce proceedings against ward.
It
L.R.A.(N.S.) 1034.
Jurisdiction to award temporary alimony, suit money and counsel fee pending an
appeal in divorce duit. 27 L.R.A.(X.S.) 712.
Allowance of suit money to husband. 25 L.R.A.(N.S.) 234.
As to similar provision in Cnl. Civ. Code. $ 137, see Sharon v. Sharon, 67 Cal. 185,
7 Pac. 456, 635, 8 Pac. 709; Sharon v. Sharon, 75 Cal. 1, 16 Pac. 345: Turner v.
Turner, 80 Cal. 141, 22 Pac. 72: Ev parte Spencer, 83 Cal. 460, 17 Am. St. Rep. 266. 23
Pac. 335: Mudd v. Mudd, 98 Cal. 320, 33 Pac. 114; Storke v. Storke, 99 Cal. 621, 34
Pac. 339-; Ijovcrcn v. Loveren. 100 Cal. 493, 35 Pac. 87; Rose v. Rose, 109 Cal. 544, 42
Pac. 452; Hite v. Hite, 124 Cal. 389, 45 L.R.A. 793, 71 Am. St. Rep. 82, 57 Pac. 227;
Sweasey v. Sweasey, 126 Cal. 123. 58 Pac. 456; Anderson v. Anderson, 137 Cal. 225, 68
Pac. 1001.

In all actions brought to
§ 4403. Temporary support and maintenance.
force the obligations established by law for the support or maintenance of
either party to a marriage in an action of divorce, the court shall have authority, iu its discretion, to require the defendant therein to pay such sum
or sums of money as it may deem necessary for the temporary snpport and
maintenance of the plaintiff and to prosecute the action. [1911, ch. 185.]
§ 4404. Custody of children. In an action for divorce the court may before
or after judgment give such directiou for the custody, care and education
of the children of the marriage as may seem necessary or proper and may
[K. C. 1905, § 4072; Civ. C. 1877,
at anv time vacate or modifv the same.
§ 72; R. C. 1899,, § 27G0.]
Decree awarding alimony mav be modified wben conditions have changed. Greeuleaf
or

v.

Greenleaf, 6 S. D. 348. 61 N."

W.

42.

Allowance to wife mav be in gross sum. instead of periodical payments. Williams
Williams, 6 S. D. 284, 61 X. W. 38.
Payment of alimony may be enforced. Allison v. Allison, 5 S. D. 216, 58 X. W. 563.
Decree may be modified so as to require payment of fixed sum, and may make same a
Harding v. Harding, 16 S. D. 406. 92
lien on homestead, and direct that it be sold.

v.

X. W. 10S0.
In a divorce granted to husband, no allowance for wife's support can be made: a
decree for payment of monthly num not enforceable by attachment for contempt. Glynn
v. Glynn. S X. D. 233, 77 X. W. 594.
Alimony mav be made in gross sum or bv monthly payments. Williams v. Williams.
6 S. D. 284, 61* N. W. 38.
Where homestead is sold to pav alimony year's redemption shall be allowed. Harding
v. Harding, 16 S. D. 406, 98 X. W. 1080.
Jurisdiction of court to award custody of children after prayer for divorce has been
withdrawn or dismissed. 35 L.R.A. (X.S.) 1159.
Effect of death of parent to whom custody of child was awarded upon rights of
surviving parent. 20 L.R.A.(X.S.) 171.
Kffect of provision in decree of divorce or separation on right of parent to custody
•f child. 41 L.R.A.(XjS.) 597.
Custody of children when interstate or international elements involved. 59 L.R.A.
177.

Jurisdiction to award custody of child temporarily within the state but domiciled
elsewhere.
10 L.R.A.(N.S.) 690*.
Recognition of right, emanating from foreign power, to the custody and control of a
child.
7 L.R.A.(X.S.) 306.
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from jurisdiction of court during divorce proceeding*.

58 L.R.A.
939.
Extraterritorial effect of judgment awarding custody of children. 33 L.R.A.(N.S.)
988.
Aa to similar provision in Cal. Civ. Code, g 138, see Schammel v. Schatnnu-l, loj Cal.
258, 38 Pac. 729; Younger v. Younger, 106 Cal. 377, 39 Pac. 779; Gaston v. Gaston. 1U
Cal. 542, 55 Am. St. Rep. 86, 46 Pac. 609; McKay v. Superior Ct., 120 Cal. 14.1. 40
L.R.A. 585, 52 Pac. 147; McKay v. McKav, 125 Cal. 65, 57 Pac. 677; Shattuck v.
Shattuck, 135 Cal. 192, 67 Pac. 45; Vosburg" v. Vosburg, 137 Cal. 493, 70 Pac. 47::.

When divorce is granted, the court shall make such
§ 4405. Support.
equitable distribution of the property of the parties thereto as may seem just
and proper and may compel either of such parties to provide for the maintenance of the children of the marriage, and make such suitable allowances to
the other party for support during life or for a shorter period as to the court
may seem just, having regard to the circumstances of the parties respectively
and the court may from time to time modify its orders in these respects. [191 1
ch. 184; R. C. 1905, § 4073; 1899, ch. 78; R. C. 1899, § 2761.J
Divorce granted husband for fault of wife, court has no power to make allowance (or
support of wife.

Express contract to pay for support cannot be enforced by contempt

Glynn v. Glynn, 8 N. D. 233, 77 N. W. 594.
Alimony may bo granted in gross sum. De Roche v. De Roche,

proceedings.

12 N. D. 17, 94 N. W.
A E. Ann. Cas. 221.
Court may modify divorce decree to require husband to support child in custody of
wife, although not claimed in original complaint.
Marks v. Marks, 22 S. D. 453, 118 N.
767, 1 A.

W.

694.

Court mav inodifv divorce decree on husband V default, bv requiring pavment of
sum "to be lien on homestead. Harding v. Harding, 16 8*. W. 406, 92 N. W. 1080.
Order for maintenance, etc., where divorce is granted for offense of husband, may
enforced bv appointment of receiver, or by any other remedy applicable to case. Drake

certain

W

Drake, 27 S. D. 329, 131 X. W. 294.
Supreme court may require payment of temporary alimony and suit money pending
appeal l>y husband from allowance of permanent alimonv. Tuttle v. Tuttle, 26 S. D.
95, 127 N. W. 637.
On power of court to grant permanent alimonv before divorce is decreed. Bovle v.
Boyle, 13 N. D. 522. 126 N. VV. 229.
Alimony and its allowance. 60 Am. Dec. 664.
Award of alimonv on constructive service. 16 L.R.A. 234; 59 L.R.A. 178; 9
L.R.A.(N.S.) 593.
Husband's prospects as basis for alimony. 4 L.R.A. (N.S.) 909.
Right of wife ajrainst whom an absolute divorce is prar.ted to permanent alimony.
20 L.R.A.(N.S.) 421; 30 L.R.A.{N.6.) 73.
Liability of guardian for alimonv in divorce proceedings instituted by or against the
ward. 15 L.R.A.(N.S.) 1034.
Assignability of decree for alimonv. 7 L.R.A.(N.S.) 179.
Liability of "alimony for debts.
32 L.R.A.(N.S.) 270.
Judgment for alimony as a fixed liability for purposes of bankruptcy act. 54 L.R.A.
1

369.

Power of court to decree alimony after the granting of a divorce. 88 Am. Dec. 657.
Independent suit for alimony after decree of divorce. 21 L.R.A. 677.
Valid divorce granted in one state as affecting independent suit for alimony in
another. 34 L.R.A.(N.S.) 1106.
Power of court to create and enforce liens for alimony. 102 Am. St. Rep. 700.
Validity of provision in decree for alimony declaring a lien on husband's personalty.
30 L.R.A."{N.S.) 1062.
Money decree for permanent alimony or separate maintenance as lien on real property.
25 L.R.A.(N.S.) 132.
Failure to pav alimonv or allowance for support granted by decree of divorce as a
criminal offense.' 42 L.R*.A.(N.S.) 1055.
Contempt proceedings to enforce payment of alimony. 137 Am. St. Rep. 875; 24
L.R.A. 433.

Enforcement of pavment of alimonv by imprisonment.
L.R.A. 665;

17 L.R.A.(N.S.)

37 Am. St. Rep. 763;

34

1140.

Hemedv

enforcement against decedent's estate of alimony which had accrued
18 L.R.A.(N.S.) 257.
Enforcing award of alimony in another state. 59 L.R.A. 178.
Kipiitable jurisdiction to enforce a foreign decree for alimony.
9 L.R.A.(N.S.) 1071.
Action to recover installments of alimony accruing under a decree rendered in another
state.
9 L.R.A.(K.S.) 1168; 28 L.R.A.(KS.) 1068.
for the
prior to his death.

67
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Effect of wife's subsequent adultery upon an allowance of alimony.
19 L.R.A. 811.
Adultery while insane as affecting claim for alimony. 34 L.R.A. *164.
Effect of intermarriage of parties to a divorce upon the right to alimony or provision
In lieu of alimony.
3 L.R.A. (N.S.) 923.
Effect of second marriage upon obligation to pay alimony.
62 L.R.A. 975.
Does alimony terminate on the death of the husband. 2 L.R.A. (N.S.) 232.
Validity of agreement made after divorce as a substitute for an award of alimony.
85 L.R.A.(N.S.) 1167.
Validity of anticipatory contract making provision for wife in the event of her
obtaining a divorce for subsequent fault of husband. 23 L.R.A. (N.S.) 880.
Allowance of alimony to husband. 34 L.R.A. 110; 25 L.R.A.(N.S.) 234.
Power, on annulling marriage, to require man to provide for support of child. 5
L.R.A.(N.S.) 767.
Recovery by mother against father for money expended in support of children after
divorce. 38 L.R.A. (N.S.) 509.
Father's liability for support of children as affected by decree awarding custody to
mother. 2 L.R.A.(N.S.) 851; 47 Am. St Rep. 314.
Duty of father to support child awarded to mother by decree of divorce silent ae t<>
maintenance. 114 Am. St. Rep. 700.
As to similar provision in Cal. Civ. Code, $ 139, see Everett v. Everett, 52 Cal. 383;
Robinson v. Robinson, 79 Cal. 511, 21 Pac. 1095; Re Spencer, 82 Cal. 110, 23 Pac. 37;
Ex parte Spencer, 83 Cal. 460, 17 Am. St. Rep. 266, 23 Pac. 395; Howell v. Howell, 104
Cal. 45, 43 Am. St. Rep. 70, 37 Pac. 770, 772; Schammel v. Schammel, 105 Cal. 258, 38
Pac. 729; Gaston v. Gaston, 114 Cal. 542, 55 Am. St. Rep. 86, 46 Pac. 609; Huellraantel
Huellmantel, 124 Cal. 583, 57 Pac. 582; McKay v. McKay, 125 Cal. 65, 57 Pac. 677.

Homestead. The court may require
§ 4406. Security, separate estate.
such party to give reasonable security for providing maintenance or making
any payments required under the provisions of this chapter and may enforce
the same by appointment of a receiver or by any other remedy applicable
to the case. But when the wife has a separate estate sufficient to give her a
proper support, the court in its discretion may withhold any allowance to
her out of the separate property of the husband. The court in rendering
the decree of divorce may assign the homestead or such part thereof as may
to the court seem just, to the innocent party either absolutely or for a limited
period, according to the facts in the case and in consonance with law relating
to homesteads. The disposition of the homestead by the court and all orders
and decrees touching the alimony and maintenance of either party to a
marriage and for the custody, education and support of the children as above
provided are subject to revision on appeal in all particulars, including those
which are stated to be in the discretion of the court. [1911, ch. 184; R. C.
1905, § 4074; Civ. C. 1877, § 74; R. C. 1899, § 2762.]
As providing for appeals from all orders and decreet touching alimony and mainteTonn v. Tonn, 16 N. D. 17, 111 N. VV. 609.
Divorced wife retains no right in homestead unless so decreed. Brady v. Kreuger, 8
8. D. 464, 66 N. VV. 1083, 59 Am. St. Rep. 771.
Decree being silent upon the subject, homestead remains in possession of party
holding legal title, discharged of claims of other party. Rosholt v. Mehus, 3 N. D. 513.
57 N. W. 783.
Court mar decree homestead to wife or may make alimony lien on same. Hardine v. Harding, 16 S. D. 406, 92 N. \V. 1080.
Husband not liable to action for attorney's services rendered in suit by wife for
divorce.
Sears v. Siverson, 22 S. D. 74, 115 N. VV. 519.
Effect of divorce on homestead. 23 L.R.A. 239; 16 L.R.A.(N.S.) 114.
on partition of homestead. 4 L.R.A.(N.S.) 786.
——on "family" under homestead and exemption laws. 4 L.R.A.(N.S.) 396.
Effect of dissolution of marriage after initiation but before consummation of right
under homestead entry. 7 L.R.A. (N.S.) 967.
Monev decree for permanent alimony or separate maintenance as lien on homestead.
25 L.R.A. (N.S.) 137.
As to similar provision in Cal. Civ. Code, $8 140, 146, see Eslinger v. Eslinger,
47 Cal. 62; Cuminings v. Cummings, 75 Cal. 434, 17 Pac. 442; Simp6on v. Simpson.
80 Cal. 237, 22 Pac. 167; Neary v. Godfrev, 102 Cal. 338, 36 Pac. 655; Huellmantel
v. Huellmantel, 117 Cal. 407, 49 Pac. 574; Re James, 124 Cal. 653, 57 Pac. 573. 1008:
Gorman v. Gorman, 134 Cal. 378, 66 Pac. 313; Petaluma Sav. Bank v. Superior Ct.. Ill
Cal. 488, 44 Pac. 177; Gaston v. Gaston, 114 Cal. 542, 55 Am. St. Rep. S6, 46 Pac.
609; Murray v. Murray. 115 Cal. 266, 37 L.R.A. 626, 56 Am. St. Rep. 97. 47 Pao. 37:
fitorke T. Storke, 116 Cal. 47, 47 Pac. 869, 48 Pac 121.
nance.
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§§ 4407-4410

7.

HUSBAND AND WIFE.
§ 4407. Mutual relations. Husband and wife contract toward each other
obligations of mutual respect, fidelity and support. [R. C. 1905, § 4075; Civ.
C. 1877, § 75; R. C. 1899, § 2763.]
If husband assents to opening of highway across homestead, be having title wife's
assent will be presumed. Centerville Twp. v. Jenter, 25 8. D. 314, 126 N. W. 575.
Separate action by infirm husband against wife will lie to compel wife to support
him when she is amply able to do so. Hagert v. Hagert, 22 N. D. 290, 38 L.R.A.(N.S.)
960, 133 N. W. 1035.
Misconduct of wife as affecting gift to her before, and
6 L.R.A.(N.S.) 785.
Marital misconduct of one spouse as avoiding gift by
As to similar provision in Cal. Civ. Code, * 155, see
16 Pac. 345; Mott v. Mott, 82 Cal. 413, 22 Pac. 1140;
Unrep. 933, 51 Pac. 859; Martin v. Southern P. Co., 130

in consideration of, marriage.

other.
35 L.R.A. ( N.S. ) 124.
v. Sharon, 75 Cal. 1.
Livingston v. Conant, 5 Cal.
Cal. 285, 62 Pac. 515.

Sharon

§ 4408. Head of family. The husband is the head of the family. He may
choose any reasonable place or mode of living and the wife must conform
[R. C. 1905, § 4076; Civ. C. 1877, § 76; R. C. 1899, § 2764.]
Head of familv mav be either husband or wife under certain circumstances. NeM
v. Jones, 10 X. D. 587, 88 N. W. 706.

thereto.

Wife not " head of family " for purpose of claiming exemptions of personalty.

Ne.«*

10 N. D. 587, 88 N. W. 706.
of familv, and so able to claim exemptions from her separato
estate.
Linander v. Longstaff,* 7 S. D. 157, 63 N. W. 775.
Married woman, living with her husband, must show affirmatively that she head*
the family to recover exempt property. Blount v. Medbery, 16 S. D. 562, 94 N. W. 428
Domicile of wife, when different from that of her husband. 84 Am. St. Rep. 27.
v. Jones,

Wife mav be bead

§ 4409. Duty to support. The husband must support himself and his wif«out of his property or by his labor. The wife must support the husband when
he has not deserted her out of her separate property, when he has no separate
property and he is unable from infirmity to support himself.
[R. C. 1905.
§ 4077; Civ. C. 1877, § 77 R. C. 1899, § 2765.]
;

Separate action by infirm husband against wife will lie to compel wife to support
able to do so. Hagert v. Hagert, 22 N. D. 290, 38 L.R.A.(N.S.

him when she is amply
966, 133 N. W. 1035.

Wife not bound to reimburse county for husband's maintenance
Hamlin County v. Tauer, 18 S. D. 295, 100 N. W. 430.

in insane

asylum.

Offense of desertion or failure to provide for wife or family as affected by reai
dence of parties. 47 L.R.A. (N.S.) 218.
Conveyance of property in contemplation of, but before negotiations for, marriage,
as a fraud. 9 L.RJMN.S.) 955.
Right of wife to relief against conveyance or transfer made or contemplated by her
husband in fraud of her support. 18 L.R.A(N.S.) 1147.
Recovery by mother against father for money expended in support of children. 38
L.R.A.(NJS.) 508.
Failure to support wife as desertion entitling her to divorce. 29 L.R.A.(N.S.) 618.
Validity of antenuptial contract by one party to support the other. 15 L.R.A.(N.S.
491.
47
Liability of husband for necessaries furnished wife while living with him.
L.R.A.(N.S.) 279.
31 Am. Rep. 697.
Liability of wife for necessaries.
Implied liability of wife for family expenses; rules in various states. 15 L.R.A. 717.
When separate estate of married woman is chargeable with debts of herself and
husband. 72 Am. Dec. 513.

Dwelling.
Except as mentioned in section
§ 4410. Separate property.
4409, neither the husband nor the wife has any interest in the property of
the other, but neither can be excluded from the other's dwelling. [R. C. 1905,
§ 4078; Civ. C. 1877, S 78; R. C. 1899, § 2766.]
Gratuitous contribution of husband's time and skill to management of wife's property creates no title in him to its profits. Olson v. O'Connor, 9N.D. 504, 84 N. W. 359.
Wife not answerable for assault and battery committed by husband, though employed
bv her and occupying same homestead. Curtis v. Dinneen, 4 D. 245, 30 N. W. 148.

§

CIVIL CODE.

4411

Husband and

Wife.

§ 4411. Bights and capacity of husband and wife. Either husband or wife
may enter into any engagement or transaction with the other, or with any
other person, respecting property, which the other might, if unmarried. The
wife after marriage has with respect to property, contracts and torts the
same capacity and rights and is subject to the same liabilities as before
marriage, and in all actions by or against her she shall sue and be sued in
her own name. [R. C. 1905, § 4079; 1899, ch. 100; R. C. 1899, § 2767.]
Ab authorizing wife to maintain action in her own name. King v. Hanson, 13 N. D.
85. 99 X. W. 1085.
Husband may deal with wife in regard to property as a stranger. Williams v.
Harris, 4 S. D. 22, 54 X. W. 926.

A

husband has a right to pay his wife an honest debt in an honest manner. Garvin
Pettee. 15 S. D. 266.
deal with each other as if unmarried; conveyance directly to wife valid.
Johnson v. Brauch, 9 S. D. 116, 68 N. W. 173, 62 Am. St. Rep. 857; Williams v. Harris.
4 S.J>. 22, 54 N. W. 026, 46 Am. St. Rep. 753.
Wife executing promissory note with husband is liable thereon, though note given for
husband's individual debt. Col. U. S. Mortgage Co. v. Bradley, 4 S. D. 158, 55 X. W.
1108 ; Miller v. Purchase, 5 S. D. 232, 58 N. W. 556; Col. U. S. Mortgage Co. v. Stevens.
3 X. D. 265, 55 X. W. 578; Granger v. Roll. 6 S. D. 611, 62 X. W. 970.
Wife may employ husband as servant. Curtis v. Dinncen, 4 D, 245, 30 X. W. 148.
Wife joining in mortgage upon husbapd's propcrtv
to secure his debt is a surety.
"
People's Bank v. Francis. 8 X. D. 369, 79 X. W. 853.
Conveyance of homestead bv husband to wife in fraud of creditors parses no titl<
Kcttlesth lager v. Fcrrick. 12 S. D. 455, 81 X. W. 889.
Husband mav deal with wife; may pav her an honest debt. Kolbe v. Harrington. 1">
8. D. 263. S8 X. W. 572.
The husband's fraudulent intent in transferring land to wife will not defeat tintransfer, unless wife has knowledge of fraud.
First State Bank v. O'Leary, 13 S. D.
204, 83 X. W. 45: Hewctt v. Usher. 11 S. D. 512, 78 X. W. 993; Williams v. Harris.
4 S. D. 22, 54 X. W. 926, 46 Am. St. Rep. 753.
Choses in action of wife, antenuptial and postnuptial. 46 Am. Dec. 47.
"Right of husband to prevent wife engaging in a separate business in competition
with his own business. 32 L.R.A. (X.S.) 837.
Title by adverse possession as between husband and wife. 18 Am. St. Rep. 113.
Conveyances and contracts between husband and wife. 99 Am. Dec. 599.
from husband to wife. 88 Am. Dec. 54: 133 Am. St. Rep. 607; 63 L.R.A. 35:..
from wife to husband. 9 Am. St. Rep. 323: 20 L.R.A. 702.
Enforcing in equity against married women defectively executed or acknowledged
writings.
19 Am. Dec. 230.
Antenuptial contracts between husband and wife, effect of. 73 Am. St. Rep. 898.
Partnership in business between husband and wife. 31 Am. St. Rep. 935.
Powers of attorney by married woman. 84 Am. St. Rep. 761.
Hight of husband or wife to compensation for services rendered to each other. 15

May

L.R.A. 215.
Agreements to compensate each other
58 Am. St. Rep. 492.
other's earnings.

for

liability

claims on the

to relinquish

services or

of warranty.
St. Rep. 169.
Rep. 87.

upon covenants
57 Am.
Estoppel against married women.
Married woman's

43

Am.

Dec. 426.

bv covenants in their deeds. 49 Am.
4.6 Am. St. Rep. 446.
Conflict of laws as to the liability of married women.
as to capacity of wife to become BUrety for husband. 57 L.R.A. 513.
Obligation purporting to be that of married woman as principal, which, to knowledge of payee or obligee, is used to discharge debt of third person, as a contract of
18 L.R.A.(X.S.) 81.
niretvship.
Power of married woman, under statute giving her sole control of her separate estate,
17 L.R.A. (X.S.) 676.
to become suretv for one other than her husband.
Proof of husband's agency for wife by evidence of similar acts by husband. 17 L.R.A.
(X.S.) 223.

,

.

.

,

Gift by wife to husband, when inferable from use by him of the income of real
propcrtv* 58 Am. Rep. 261.
Investment by husband in his own name of wife's separate property in real estate
as gift to husband. 6 L."R.A.(N.S.) 381; 26 L.R.A.(X.S.) 161.
Investment bv husbnnd in his own name of wife's separate property in real estate
as creating a trust in her favor. 6 L.R.A.(X.S.) 381; 26 L.R.A.(X.8.) 161.
Docs expectation of one spouse on making gift to other that latter will allow former
to share in benefits of the property raise implied trust to that effect. 24 L.R.A. (X.S.)
tO-l.i

When

resulting trust arises in favor of husband or wife.

between husband and wife, when maintainable.
1060
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fl

L.R.A.(X.B.) 191; 30 L.R.A.(X.S.>

1153.

Husband's right to sue wife for personal

tort.

23 L.R.A.(N.S.) 690.

As

to similar provision in Cal. Civ. Code, §§ 158, 159, see Parry v. Kelley, 52 Cal.
Marlow v. Barlew, 53 Oa!. 436; Butler v. Baber, 54 Cal. 178; Schuler v. Savings
L. Soc., 64 Cal. 397, 1 Pac. 479; Sacramento Lumber Co. v. Wagner, 67 Cal. 293, 7
Pac. 705; Goad v. Moulton, 67 Cal. 536. 8 Pac. 63; Burkle v. Levy, 70 Cal. 250, 11 Pac.
643; Schuyler v. Broughton, 70 Cal. 282, 11 Pac. 719; Re Noah, 73 Cal. 583, 2 Am.
St Rep. 829, 15 Pac. 287; Tolman v. Smith, 74 Cal. 345, 16 Pac. 189; Brison v. Brison,
75 Cal. 525, 7 Am. St Rep. 189, 17 Pac. 689; Burkett v. Burkett, 78 Cal. 310, 3 L.R.A.
781, 12 Am. St. Rep. 58, 20 Pac. 715; Carter v. McQuade, 83 Cal. 274. 23 Pac. 348;
Jackson v. Jackson. 94 Oal. 446, 29 Pac. 957; Wickereham v. Comerford, 96 Cal. 433,

334;

&

31 Pac. 358; Bogart v. Woodruff, 96 Cal. 609, 31 Pac. 61S; Schwarre v. Mabonev, 97
Cal. 131, 31 Pac. 908; Porter v. Bucher, 98 Cal. 454, 33 Pac. 335; Wren v. Wren, I0f>
Cal. 276, 38 Am. St. Rep. 287, 34 Pac. 775; Dimond v. Sanderson, 103 Cal. 97, 37 Pac.
189; Re Davis, 106 Cal. 453, 39 Pac. 756; Glaa v. Glas, 114 Cal. 566, 55 Am. St. Rep.
90, 46 Pac. 667; Tillaux v. Tillaux, 115 Cal. 663, 47 Pac. 691; Jones v. Lamont, 118 Cal.
499, 62 Am. St. Rep. 251, 50 Pac. 766; Re Winslow, 121 Cal. 92, 53 Pac. 362; Yoakara
v. Kingery. 126 Cal. 30. 58 Pac. 324; Newman v. Freitaa, 129 Cal. 283. 50 L.R.A. 54S,
61 Pac. J07; Freiermuth v. Stcigleman, 130 Cal. :!92, SO Am. St. Rep. 138, 62 Pac. 615:
Stiles v. Cain, 134 Cal. 170, 6fi Pac. 231; Hamilton v. Hubbard, 134 Cat. 603, 65 Pac.
321, 66 Pac. 860; McDougall v. McDougall. 135 Cal. 316, 67 Pac 778; Farmers' & M.
Bank v. De Shorb, 137 Cal. 685, 70 Pac. 771; McDonald v. Randall, 139 Cal. 246, 72
Pac. 997.

A

husband and wife cannot by any con§ 4412. Cannot alter relations.
tract with each other alter their marital relations, except that they may
agree in writing to an immediate separation and may make provision for tin.*
support of either of them and of their children during such separation. [R. V.
1905, § 4080; Civ. C. 1877, § 80; R. C. 1895, § 2768.]
Husband and wife may contract to live apart and release interest of each in
property of the other. Aspey v. Barry, 13 S. D. 220, 83 X. W. 91.
Agreement by husband to deed land in return tor mutual settlement and bill is
not collusive and void. Burgess v. Burgess. 17 S. D. 44, 95 N. W. 279.
Agreements for separation and their validity. 90 Am. Dec. 367; S3 Am. St. Rep. 859.
Validity of agreement between husband and wife renouncing marital rights.
12
L.R.A.<N.S.) 848.
Wife's right to sue husband on separation agreement.

5 L.R.A.(N.S.)

613.

The mutual consent of the parties is a sufficient consideration for such an agreement as i9 mentioned in the last section.
[R. C.
1905, § -1081; Civ. C. 1877, § 81; R. C. 1899, § 2769.]
Neither the husband
§ 4414. Separate and mutual rights and liabilities.
nor the wife, as such, is answerable for the acts of the other.
2. The earnings of the wife are not liable for the debts of the husband, and
the earnings and accumulations of the wife and of her minor children living
with her, or in her custody, while she is living separate from her husband, are
the separate property of the wife provided, however, that husband and wife
shall be jointly and severally liable for any debts contracted by cither while
living together, for necessary household supplies of food, clothing and fuel
for themselves and family, and for the education of their minor children.
3. The separate property of the husband is not liable for the debts of the
wife contracted before the marriage.
4. The separate property of the wife is not liable for the debts of her husband, but is liable for her own debts contracted before or after marriage.
5. No estate is allowed the husband as tenant by curtesy upon the death
of his wife, nor is any estate in dower allotted to the wife upon the death of
her husband. [1907, ch. 136; R. C. 1905. § 4082; Civ. C. 1877, § 83; 1893, ch.
52, § 2; R. C. 1899, § 2770.]
Divorced husband of a testatrix, having custody and control of child, has no interest
Halde v. Schultz, 17 S. D. 465.
in wife's property, except as contingent on child's death.
Husband and wife contract a* individuals. Colonial A U. S. Mortgage Co. v. Bradley.
§ 4413. Separation.

;

4 S.

D. 158, 55 X.

Wife
30 X.

is

W.

W.

1108.

not answerable for tort committed bv husband.

Husband answerable for illegal
bv wife. Stat* v. Ronim, 8 X. D.
X.

W.

Curtis

v.

Dinneen, 4 D. 245.

148.

sale with his knowledge and consent of intoxicant*
548. 80 X. W. 477; Stat* v. FJcanger, S X. 1). .">:>. so

482.
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Liability of wife for crime committed in presence of and with assent of husband.
Neys v. Taylor, 12 S. D. 488, 81 N. W. 901.
Power to contract not dependent upon existence or nonexistence of separate property.
Col. U. S. Mort. Co. v. Bradley, 4 S. D. 158, 55 N. W. 110S.
Business conducted by and in the name of the wife. 84 Am. Dec. 753.
Validity of judgments as against married women. 134 Am. St. Rep. 927.
Presumption of coercion by husband. 106 Am. St. 'Rep. 725.
1.
Effect of married women's acts upon husband's liability for wife's torts.
14
L.R.A.(N.S.) 1003; 25 L.R.A.(N.S.) 840.
Liability of community property for torts of wife. 36 LJR.A.(N.S.) 88.
Liability of husband and wife for wife's libel or slander.
30 L.R.A. 521.
2. Judgment against wife for necessary household supplies is valid, and statute is
constitutional. Banner Mercantile Co. v. Hendricks, 24 N. D. 16, 138 X. W. 993.
As to similar provision in Cal. Civ. Code, §| 168, 169, see Spreckels v. Spreckels, 116
Cal. 339, 36 L.R.A. 497, 58 Am. St. Rep. 170, 48 Pac. 223; Melvin v. State, 121 Cal.
16, 53 Pac. 416; Loring v. Stewart, 79 Cal. 200, 21 Pac. 651.
3. Antenuptial debts of married women and liability of husbands therefor.
60 Am.
Dec. 259.
Validity of husband's express promise to pay debt previously contracted by wife.
7 L.R.A.(N.S.) 1048.
Effect of intermarriage between debtor and creditor upon the indebtedness.
21
L.RA.(N.S.) 683.
Liability of community property for antenuptial indebtedness.
19 L.R.A. 235.
4. As to similar provision in Cal. Civ. Code, { 171, sec Butler v. Baber, 54 Cal. 178;
Melvin v. State, 121 Cal. 16, 53 Pac. 416.
Conveyance by husband to wife as creating separate estate. 69 L.R.A. 370.
Enforcement of wife's liability under statute of another state for a debt contracted
by her husband. 17 L.R.A.(N.S.) 426.
Liability of married woman for legal services in divorce suit.
24 L.R.A. 634; 34
L.R.A.JN.S.) 1080.
Liability of estate of married woman for funeral expenses.
33 L.R.A. 662.
Mechanics' lien on building erected by husband on wife's land. 62 L.R.A. 374.
Liability of separate estate of wife for her funeral expenses.
6 L.R.A. (N.S.) 917;
37 L.R.A.(N.S.) 754.
Injunction against execution sale of life's property for husband's debts. 30 L.R.A.
112, 118.
Right of husband's creditors to reach fruits of his management of, or services in connection with wife's separate estate or business. 21 L.R.A. (N.S.) 1124.
6. Estates of dower and curtesy are unknown to our law.
Fore v. Fore, 2 N. D.
260, 50 N. W. 712.
Power of legislature to destroy right of curtesy. 19 L.R.A. 256.
Power of legislature to increase dower rights. 17 L.R.A. (N.S.) 319.

§ 4415. Wife '8 necessaries. If the husband neglects to make adequate provision for the support of his wife, except in the cases mentioned in the next
section, any other person may in good faith supply her with articles necessary for her support and recover the reasonable value thereof from the husband. [R. C. 1905, § 4083; Civ. C. 1877, § 84; B. C. 1899, § 2771.]
Husband not liable to action for attornev's services rendered in suit by wife for
divorce. Sears v. Siverson, 22 S. D. 74, 115 N. W. 519.
Agency of wife to act for husband and charge him for necessaries. 38 Am. St. Rep. 627.

What "are

necessaries.
10 Am. Dec. 462.
Necessaries for which husband is chargeable. 98 Am. St. Rep. 627.
Liability of husband for money loaned to wife to buy necessaries. 23 L.R.A. 132.
Husband's liability for services rendered to wife in divorce suit. 24 L.R.A. 629.
Conclusiveness as to third persons in action for necessaries of decree in suit for divorce or annulment as to facts adjudicated as distinguished from status established.
88 L.R.A.(N.S.) 560.
65
Liability of husband for necessaries furnished wife while living with him.
L.R.A. 529.
33 L.R.A.(N.S.) 426.
Liability of married woman for necessaries purchased by her.
As to similar provision in Cal. Civ. Code, | 174, see Nissen v. Bendixsen, 69 Cal.
521, 11 Pac. 29: Re Weringer, 100 Cal. 345, 34 Pac. 825; St. Vincent's Inst. 'v. Davis.
129 CaL 20, 61 Pac 477.

§ 4416. Abandonment. Separation. A husband abandoned by his wife is
not liable for her support until she offers to return, unless she was justified
by his misconduct in abandoning him; nor is he liable for her support when
she is living separate from him bv agreement, unless such support is stipulated
[R. C. 1905. § 4084: Civ. C. 1877, § 85; K. C. 1899, S 2772.1
in the agreement.
As to similar provision in Cal. Civ. Code, $ 175, see Hcney v. Sargent, 54 Cal. 396.
1 (»«;:.•
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In case the husband or
§ 4417. Transfer of property when abandoned.
wife abandons the other and removes from the state and is absent therefrom
for one year without providing for the maintenance and support of his or
her family, or is sentenced to imprisonment either in the county jail or penitentiary for the period of one year or more, the district court of the county
or judicial subdivision where the husband or wife so abandoned, or not in
prison, resides may, on application by affidavit of such husband or wife, setting forth fully the facts, supported by such other testimony as the court
may deem necessary, authorize him or her to manage, control, sell or incumber
the property of the said husband or wife for the support and maintenance
of the family and for the purpose of paying debts contracted prior to such
abandonment or imprisonment. Notice of such proceedings shall be given
the opposite party and shall be served as summons is served in ordinary
actions.
[R. C. 1905, § 4085; 1883, ch. 68, § 1; R. C. 1899, § 2773.]
Validity of conveyance or incumbrance of homestead bv wife after abandonment bv
husband.

36 L.R.A.(N.S.)

1024.

Conveyance of homestead by husband after abandonment by wife. 8 L.ltA.(NS.) 565.
§ 4418. Contracts binding on both. All contracts, sales or incumbrances
made either by the husband or the wife by virtue of the power contemplated
and granted by order of the court as provided in the preceding section, shall
be binding on both, and during such absence or imprisonment the person
acting under such power may sue and be sued thereon, and for all acts done
the property of both shall be liable, and execution may be levied or attachment
issued thereon according to statute. No suit or proceedings shall abate or
be in anywise affected by the return or release of the person confined, but
he or she may be permitted to prosecute or defend jointly with the other.
[R. C. 1905, § 4086; 1883, ch. 68, § 2; R. C. 1899, § 2774.]
§ 4419. When order set aside. The husband or wife affected by the proceedings contemplated in the two preceding sections may have the order or
decree of the court set aside or annulled by affidavit of such party, setting
forth fully the facts and supported by such other testimony as the court
shall deem proper.
Notice of such proceedings to set aside and annul such
order must be given the person in whose favor the same was granted and
shall be served as summons is served in ordinary actions. The setting aside
of such decree or order shall in no wise affect any act done thereunder.
[R. C. 1905, § 4087; 1883, ch. 68, § 3; R. C. 1899, § 2775.]

CHAPTER

8.

PARENT AND CHILD.
§ 4420. Legitimacy presumed. All children bom in wedlock are presumed
to be legitimate.
[R. C. 1905, § 4088; Civ. C. 1877, § 86; R. C. 1899. § 2776.]
Divorced husband whose interest in wife's estate is contingent on death of their
minor child, cannot contest her will. Halde v. Scbultz, 17 S. D. 465, 97 N. W. 369.
§ 4421. Children born after dissolution of marriage or before wedlock.
All children of a woman who has been married born within ten months after
the dissolution of the marriage are presumed to be legitimate children of
child born before wedlock becomes legitimate by the subthat marriage.
sequent marriage of its parents. [R. C. 1905, § 4089; Civ. C. 1877, § 87; R. C.

A

1899, § 2777.]

.

13 L.R.A. 275.
Effect of subsequent marriage of parents on antenuptial issue.
Aa to similar provision in Cal. Civ. Code, §f 194, 215, see Re Wood, 137 Cal. 129,
69 Pae. 90ft; Re Wardell, 57 Cal. 484.

The presumption of legitimacy
§ 4422. Who may dispute presumption.
can be disputed only by the husband or wife or the descendant of one or both
of them. Illegitimacy in such case may be proved like any other fact. [R. C.
1905, § 4090; Civ. C. 1877, § 88: R. C. 1899, § 2778.1
Evidence of husband or wife as to illegitimacy of child born in marriage. 72 Am.
Dec. 649: 63

Am.

Competency

of

St. Rep. 571.
to testify aa to nonaccess of

woman
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2 L.R.A.{N.S.)
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Evidence of declarations to show maternity of illegitimate child.

11 L.R.AJ(N.S.
1052.
Admissibility of declarations of relatives of claimant to prove legitimacy or relationship of illegitimate. 36 L.R.A. ( N.S. ) 533.
Admissibility of declarations of person since deceased against his or her own marring-.
15 L.R.A. (N.S*.) 190.
Proof necessarv to establish bastardy of child born to married woman. 36 LR.A.(N.S.
255.
\

§ 4423. Both parents support children. The parent entitled to the custody
of a child must give him support and education suitable to his circumstances.
If the support and education which the father of a legitimate child is able
to give are inadequate, the mother must assist him to the extent of her ability.
[R. C. 1905, § 4091; Civ. C. 1877, § 89; R. C. 1899, § 2779.]
Divorce decree directing husband to " provide, care for, maintain and educate " min<>r
son does not change Statutory duty. Glynn v. Glynn. 8 N. D. 233. 77 N. YV. 591.
Support of an adult child as an advancement. 22 L.R.A.(N.S. 1165.
)

Parent's duty to support as affected by child's property interests. 57 L.R.A. 729.
Liability of "parent for necessaries furnished minor child who is living away from
the parent's homo.
40 L.R.A. (N.S.) 488.
Criminal liability for neglect of child causinp death. 61 L.R.A. 290.
for failure to support child where support is furnished bv others. 32 L.R.A. (N>.i
841.
R. R. (\ ?»?'.
1
for failure to provide child with medical attendance and remedies.
Effect of failure to provide medical attendance for infant to render one guilty «:
manslaughter. 6 L.R.A. (N.S.) 6S5.
Religious belief as excuse for failure to furnish medical aid to child. :J6 L.R.A. (N>.
633.
Liability of father for support of child awarded to mother in a decree of divom47 Am. St. Rep. 314; 114 Am. St. Rep. 700.
As to similar provision in Cal. Civ. Code, $ 196, see Ex parte Miller, 109 Cal. 64.T.
42 Pac. 428; Re Campbell. 130 Cal. 380. 62 Pac. 013.

§ 4424. Who entitled to the custody of a child. The father of a legitimate
unmarried minor child is entitled to its custody, services and earnings; but he.
eannot transfer such custody or services to any other person except th<
mother without her written consent, unless she has deserted him or is livintr
separate from him by agreement. If the father is dead or is unable or refuses
to take the custody or has abandoned his familv the mother is entitled

[R. C. 1905, § 4092; Civ. C. 1877, § 90; R.*C. 1899. § 2780.]
Father's right to custody of child. 34 Am. Rep. 698; 40 Am. Rep. 327.
How custody of child to* be determined on habeas corpus. 20 Am. Dec. 330.
Parent's right to custody of child and proceedings to vindicate. 2 Am. St. Rep. If*?.
Action by parent for taking away of child. 13 Am. Dec. 715.
Liability for enticement of minor from parent's service.
1 L.R.A.(N.S.) 205.
Parent's right to will custody of child. 2 L.R.A. (N.S.) 203.
Effect of father's attempt to appoint guardian for child against the surviving win.
13 L.R.A. (N.S.) 288.
Denial of custody of child to parent for its well-being. 41 L.R.A.(N.S.) 564.
Placing one's child in another's custody as implying contract not to reclaim child.
16 L.R.A. (N.S.) 1004.
Effect of contract on parent's right to custody of child. 41 L.R.A.(N.S.) 578.
As to similar provision in Cal. Civ. Code, { 197, see Re Campbell, 130 Cal. 380, 62
Pac. 613.

thereto.

The mother of an illegitimate unmarried
§ 4425. Of illegitimate child.
[R. C. 1905, § 4093
is entitled to its custodv, services and earnings.
Civ. C. 1877, § 91; R. C. 1899, § 2781.]
Right of mother or reputed father to custody or control of illegitimate. 65 L.R.A. 68*.
The district court may direct an allowance
§ 4426. Allowance to parent.
to be made to a parent of a child out of its property for its past or future
minor

support and education on such conditions as may be proper, whenever such
direction is for its benefit. [R. C. 1905, § 4094; Civ. C. 1877, § 92; R. C. 1899.
§

2782.
Parent's right to furnish support out of child's estate.

16

Am.

Dec. 661.

Power of equity over estates of infants. 98 Am. Dec. 733.
§ 4427. Control of property. The parent as such has no control over the
property of the child. |R. C. 1905. § 4095; Civ. C. 1877, § 93; R. C. 189*\
£ O—QO
1

^
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§§ 4428-4-134

§ 4428. Parental abuse. The abuse of parental authority is the subject of
judicial cognizance in a civil action in the district court brought by the child.
or by its relatives within the third degree, or by the officers of the poor where
the child resides; and when the abuse is established, the child may be freed
from the dominion of the parent and the duty of support and education
enforced. [B. C. 1905, § 4096 Civ. C. 1877, § 94 ; R. C. 1899, § 2784.1
Chastisement of cbild by parent, when criminal and prohibited. 59 Am. Rep. 286.
Homicide by excessive or improper chastisement of child. 60 L.R.A. 801.
Liability of parent or custodian for assault by punishment of child. 21 L.R.A.(N.8.)
;

216.

As to similar provision in «Cal. Civ. Code,
42 Pac. 428.
1.

{

203, see

Ex

parte Miller, 109 Cal. 643,

When

Upon

parent's authority ceases. The authority of a parent ceases
the appointment by a court of a guardian of the person of the

Upon
Upon

the marriage of the child or,
its attaining majority.
[R. C. 1905,

§ 4429.
child
2.
3.

;

§

4097; Civ. C. 1877,

§

95:

R. C. 1899,

§ 2785.]
Emancipation of infant. 35 Am. Rep. 117; 113
How far marriage of infant works emancipation.

Am.

Rep. 113.
16 L.R.A. 578; 24 L.R.A.(N.8.) 160.
St.

If a parent chargeable with the sup§ 4430. Action for support of child.
port of a child dies, leaving it chargeable upon the county and leaving an
estate sufficient for its support, the county commissioners of the county in
the name of the county may claim provision for its support from the parent's
state by civil action, and for this purpose may have the same remedies as
any creditor against that estate and against the heirs, devisees and next of kiii
of the parent.
[R. O. 1905, § 4098; Civ. C. 1877, § 96; R. C. 1895. § 2786.]
§ 4431. Support of poor. It is the duty of the father, the mother and the
children of any poor person who is unable to maintain himself by work, to
maintain such person to the extent of their ability. The promise of an
adult child to pay for necessaries previously furnished to such parent is
binding. [R. C. 1905, § 4099; Civ. C. 1877, § 97; R. C. 1899, § 2787.]
Count v mav recover against children for necessaries furnished to indigent and helpless
father. *McCook County v. Kammoss, 7 S. D. 555, 64 N. W. 1123, 58 Am. St. Rep. 854,
.

31 L.R.A. 461.
Obligation of child to support parent. 117 Am. St. Rep. 128.
Right of parent to sue child for support. 4 L.R.A.(N.S.) 1159.
Ritfht of child who supports parent at request of other children to recover therefor
from the latter. 27 L.R.A.(N.S.) 6S3.
As to similar provision in Cal. Civ. Code, $ 206, see Anderson v. Anderson, 124 Cal.
48, 71 Am. St. Rep. 17, 56 Pac. 630, 57 Pac. 81.

§ 4432. Neglect of child. If a parent neglects to provide articles necessary
for his child, who is under his charge, according to his circumstances, a third
person may in good faith supplv such necessaries and recover the reasonable
value thereof from the parent. [R. C. 1905, § 4100; Civ. C. 1877, § 98; R. C.
1899, § 2788.]
parent is not bound to compensate the
§ 4433. Parent when not liable.
other parent or relative for the voluntary support of his child without an
agreement for compensation, nor to compensate a stranger for the support
of a child who has abandoned the parent without just cause.
[R. C. 1905,
§ 4101 ; Civ. C. 1877. § 99; R. C. 1899, § 2789.]
Claim of relative for support of minor not enforceable at common law. Flugel v.
"

A

Henschel. 6 N. D. 205, 69 N. W. 195.
Maintenance and education of child, claim of parent or one standing in loco parentis
57 Am. Dec. 226.
Recovery bv mother against father for money expended in support of children.
38 L.R.A.(N.S.) 508.
Right of one who employs minor without parents' consent to allowance on account
of expenditures for necessaries. 9 L.R.A. (N.S.) 411.
for furnishing.

A

husband is not bound to maintain his
§ 4434. Support of stepchildren.
wife's children by a former husband; but if he receives them into his family
and supports them, it is presumed that he does so as a parent and when such
1065
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the case, they are not liable to him for their support, nor he to them for
their services.
[R. C. 1905, § 4102; Civ. C. 1877, § 100; R. C. 1899, § 7890.
Stepchildren and stepparents, mutual rights and obligations of. S3 Am. Dec 345.
Stepchildren as members of the family of insured.
3 L.R.A.(N.S.) 334.
Stepchild a* "dependent" within restriction as to benenciariea of mutual benefit asis

2 L.R.A. (N.S.) 653; 36 L.R.A. (N.S.) 203.
Implied agreement to pay for services rendered to stepparents. 11 L.R.A.(N.8.) 885.
Authority of stepchild to bind parent bv contracts other than those for necessaries.
39 L.R.A. (N.S.) 885.
Stepparent's liability for necessaries furnished Btepchild. 42 L.R.A. (N.S.) 535.

sociations.

§ 4435. After majority. When a child after attaining majority continues
and to be supported by the parent, neither party is entitled to compensation in the absence of an agreement therefor.
[R. C. 1905, § 4103;
Civ. C. 1877, § 101 R. C. 1899, § 2791. J
Boy living with grandfather as with a father has no implied contract for wages.
Murphy v. Murphy, 1 S. D. 316, 47 N. YV. 142.
§ 4436. Child's earnings. The parent, whether solvent or insolvent, may
relinquish to the child the right of controlling him and receiving his earnings.
Abandonment by the parent is presumptive evidence of such relinquishment. [R. C. 1905, § 4104; Civ. C. 1877, § 102; R. C. 1S99, § 2792.]
The wages of a minor employed in service may !>•
§ 4437. Wages paid.
paid to him or her until the parent or guardian entitled thereto gives tit
employer notice that he claims such wages. [R. C. 1905, § 4103; Civ. C. 1S77.
§ 103; R. C. 1899, § 2793.]
parent entitled to the custody of a ehil<!
§ 4438. Change of residence.
has a right to change his residence, subject to the power of the district couri
to restrain a removal which would prejudice the rights or welfare of th.child.
[R. C. 1905, § 4106; Civ. C. 1877, § 104; R. C. 1899. § 2794.]
to serve

;

A

Parent's right to remove child from state. 58 L.R.A. 937.
§ 4439. Not liable for acts of other. Neither parent nor child is answer
able as such for the act of the other. [R. C. 1905, § 4107 Civ. C. 1877, § 105
R. C. 1899, § 2795.]
Johnson
Liability of father for damages caused by minor's negligent use of gun.
;

.

Glidden, 11 S. D. 237, 76 N. \V. 933.
is not liable in damages for torts of child committed without his knowledge,
Fan ton v. By rum, 26 S. D. 366. 3*
in course of his employment as child.
L.R.A. (N.S.) 501, 128 N. W. 325*. 1 N. C. C\ A. 812.
Liability of father for acts of his child. 50 Am. Rep. 583; 74 Am. St. Rep. 801.
Parent's liability for torts of minor child. 10 L.R.A. (N.S.) 933.
Liability whereautomobile is being driven by child. 41 L.R.A. (N.S.) 775.
v.

Parent
and not

The husband and father as such
§ 4440. Custody of father and mother.
has no rights superior to those of the wife and mother in regard to the care,
custody, education and control of the children of the marriage, while such
husband and wife live separate and apa'rt from each other; and when they
so live in a state of separation without being divorced, the district court or
judges thereof upon application of either may grant a writ of habeas corpus
to inquire into the custody of any minor unmarried child of the marriage,
and may award the custody of such child to either for such time and under
such regulations as the case may require. The decision of the court or judge
must be guided by the rules prescribed in section 4461. [R. C. 1905, § 4108
Civ. C. 1877, § 106; R. C. 1895, § 2796.1
Denial of custody of child to parent for its well-being. 41 L.R.A.(N.S.) 564.
ltcmoval of child from state by parent. 58 L.R.A. 937.
34 Am. Rep. 698.
of infants when their parents arc separated.
Taking* of child by or at instance of one parent from custody of other as kidnapping.
32 L.R.A. (N.S.) 845.
Effect of father's attempt to appoint guardian for child against the surviving wile.
13 L.R.A.(N.S.) 288.
Jurisdiction to award custody of child temporarily within the Mat«-. hut domiciled
elsewhere.
10 L.R.A. (N.S.) 690*.
Recognition of right, emanating from foreign power, to the cub tody and control of a
child.
7 L.R.A.IN.8.1 30fi.

Custody
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9.

ADOPTION.
§ 4441. Adoption of minor. Any minor child may be adopted by any adult
person in the cases and subject to the rules prescribed in this chapter. [R. C.
1905, § 4109; Civ. C. 1877, § 107; R. C. 1899, § 2797.]
Agreement with parent of child to be adopted, that it shall have share In property of
adopting parent, cannot be avoided by will or otherwise. Quinn v. Quinn, 5 S. D. 328,
58 N. W. 808.
Adoptive parent raav inherit real property owned by adopted child. Calhoun v. Bryant,
28 S. D. 266, 133 X. W. 266.
Adoption by one person of the children of another. 39 Am. St. Rep. 210.
Effect of adoption upon kindred" of person adopting.
109 Am. St. Rep. 674.
Adoption of adult under statute providing for adoption of "child." 12 L.R.A.(N.S.)
884.
Conflict of laws as to adoption of child. 65 L.R.A. 186.
Knforceability of contract to give child share of estate in consideration of surrender of
child to promisor, as aftVted bv noncompliance with statute prescribing mode of adoption.
8 L.R.A. (N.S.) 1130.
As to similar provision in Cal. Civ. Code, § 221, see Re Jessup, 81 Cal. 409, 6 L.R.A.
594, 21 Pac. 976, 22 Pac 742, 1028; Re Williams. 102 Cal. 70. 41 Am. St. Rep. 163, 3(»
Pac. 407.

§ 4442. Relative age limited. A person adopting a child must be at least
ten years older than the person adopted.
[R. C. 1905, § 4110; Civ. C. 1877.
R. C. 1899, § 2798. J
108;
§
As to similar provision in Cal. Civ. Code, { 223, see Re Johnson. 98 Cal. 531. 21
L.R.A. 3S0, 33 Pao. 4G0 Re Williams, 102 Cal. 70, 41 Am. St. Rep. 163, 36 Pac. 407.
A married man not lawfully sepa§ 4443. Consent of husband and wife.
rated from his wife cannot adopt a child without the consent of his wife, nor
can a married woman not thus separated from her husband without his consent; provided the husband or wife not consenting is capable of giving such
consent. [R. C. 1905, § 4111 Civ. C. 1877, § 109; R. C. 1899, § 2799.J
legiti§ 4444. Consent of parents, guardian or county commissioners.
mate child cannot be adopted without the consent of its parents, if living,
nor an illegitimate child without the consent of its mother if living, except
as hereinafter provided. Such conseut is not necessary from a parent deprived
of civil rights, or adjudged guilty of adultery or cruelty, and for either cause
divorced, or from a parent adjudged to be a.n habitual drunkard, or of unsound mind, or who has been judicially deprived of the custody of the child
on account of cruelty or neglect. If a child under the age of four years has
been in the sole care of persons other than its parents, with or without their
consent or approval for the period of two years or over, and if its parent or
parents have refused or neglected to support such child, then and in that case
it may be legally adopted by the person so having the custody of such child
by first obtaining the consent of the mother, or upon due proof of the facts
of the parent or parents having refused to support such child for a period
above specified, then such child may be adopted without the consent of such
parent or parents. If a child has been abandoned by its parent or parents for
a period of at least two years or if the parent or parents of such child have
refused or neglected to provide for its care or support for such period and if
such child has in the meantime become a public charge upon the county in
which it resides and has remained such for a period of at least two years,
then and in such case it may be legally adopted without the consent of its
parent or parents upon due proof of the fact of such abandonment or neglect
for the period above specified and upon the consent of the board of county
commissioners of the county wherein such child resides given at one of its
regular meetings. In case the child has no parent living or the consent of
the parent is not necessary under the provisions of this section and no other
provision is made in this article for the obtaining of consent to such adoption.
:

;

A
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such consent

Adoption.

may be

given by the guardian if the child has a guardian and
if there is no guardian, consent to the adoption may be given by the person
having the custody of the child, or bv the next of kin of the child residing
in this state.
[1911, ch. 3 R. C. 1905,"§ 4112; Civ. C. 1877, § 110; 1891, ch. 4,
§ 2; R. C. 1895, § 2800; 1903, ch. 124.]
Order of adoption may be made when mother has abandoned her illegitimate child
for one year. Richards v. Matteson. 8 S. D. 77, 65 N. W. 423.
;

Constitutionality of statute permitting adoption of child without consent of parents.
18 L.R.A. (N.S.) 926.
Necessity of parent's consent to adoption of illegitimate child. 30 L.R.A.(N.»S.) 152.
As to similar provision in Cal. Civ. Code. § 224, see Re Wardell, 57 Cal. 484 ; Re Williams, 102 Cal. 70, 41 Am. St. Rep. 163, 36 Pac. 407.

§ 4445. When child must consent. The consent of a child, if over the age
of ten years, is necessary to its adoption.
[R. C. 1905, § 4113 Civ. C. 1877,
§ 111; 1891, ch. 4, § 3; R. C. 1895, § 2801.]
Any inhabitant of this state may petition
§ 4446. Petition for adoption.
the district court or county court having increased jurisdiction in the county
of his residence for leave to adopt a child not his own, and if desired for
a change of the child's name; but such petition by a person having a husband
or wife shall not be granted unless the husband or wife joins therein. [R. C.
1905, § 4114; 1897, ch. 1; R. C. 1899, § 2802.]
As to similar provision in Cal. Civ. Code, { 226. see Ex parte Clark, 87 Cal. 638, 25
Pac. 967; Re Johnson, 98 Cal. 531, 21 L.R.A. 380, 33 Pac. 460; Re Williams, 102
;

Cal. 70, 41

Am.

St.

Rep. 163, 36 Pac. 407.

§ 4447. Proceedings on hearing.

Decree. If upon the hearing of the peand consented unto as aforesaid, the court shall be satisfied of the identity and relations of the persons concerned, and that the petitioner is or, in case of husband and wife, that the petitioners are of sufficient
ability to bring up the child and to furnish him suitable nurture and education and that it is fit and proper that the petition for leave to adopt such child
be granted, a decree shall be made, setting forth the facts and ordering that
from and after the date of the decree the child shall be deemed and taken
to be the child of the petitioner or petitioners, and the court may if desired
[U. C. 1905,
in and bv the same decree change the name of such child.
tition sc presented

§ 4115; 1891, ch. 4, § 5; R. C. 1899, § 2803.] .
§ 4448. Status of adopted child. The child so adopted shall be deemed,
as respects all legal consequences and incidents of the natural relation of
parent and child, the child of such parent or parents by adoption the same as
if he had been born to them in lawful wedlock.
[R. C. 1905, § 4116 1891, ch.
4, § 6; R. C. 1895, § 2804.]
Calhoun v.
Adoptive parent mav inherit real property owned by adopted child.
;

Bryant. 28 S. D. 266, 133 N. W. 266.
Legal status of adopted child.
17 L.R.A. 435.
Right of adopted children to inherit. 118 Am. St. Rep. 684.
Inheritance by or from adopted child. 17 L.R.A. 435.
Law governing. 65 L.R.A. 186.
Right of adopted child to inherit property from a relative of its adoptive parent.
17 L.R.A. 435; 8 L.R.A. (N.S.) 117; 33 L.R.A. (N.S.) 139.
Right of child adopted in other state to take under local statute of descent or distribution. 21 L.R.A.(X.S.) 679; 25 L.R.A.(N.S.) 1285.
Do terms "cftild," "children," "issue," etc., in statutes governing distribution of de30 L.R.A. (N.S. ) 914.
cedent's estate include adopted children.
Do terms " child," " children," " issiir," etc.. in a will include adopted children. 27
L.R.A. (N.8.) 1158.
Right of adopted children to take parents' homestead. 56 L.R.A. 54.
Sufficiency of relationship by adoption to sustain action for death. 16 L.R.A. (N.S.) 199.
Presumption and burden of proof as to undue influence respecting gifts inter vivos
35 L.R.A. (N.S.) 949.
to adopted child.
As to similar provision in Cnl. Civ. Code, $ 228, see Re Wardell, 57 Cal. 484; Re Newman, 75 Cal. 213. 7 Am. St. Rep. 146, 16 Pac. 887; Younger v. Younger, 106 Cal. 377,
39 Pac. 779; Re Taylor, 131 Cal. 180, 63 Pac. 345.

§ 4449. Effect of decree.

The natural parents of such

prived by the decree aforesaid of

all

child shall be delegnl rights respecting the child and such
10'is
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child shall be free from all obligations of maintenance and obedience respecting bis natural parents.
[R. C. 1905, § 4117; 1891, ch. 4, § 7; R. C. 1899,
§ 2805.]

Right of parties to adoption proceeding, or their privies, to attack decree of adoption.
30 L.R.A. (N.B.) 159.

§ 4450. Illegitimate child. The father of an illegitimate child by publicly
it as his own, receiving it as such with the consent of his wife
if he is married, into his family, and otherwise treating it as if it was a
legitimate child, thereby adopts it as such, and such child is thereupon deemed
for all purposes legitimate from the time of its birth.
The foregoing provisions of this chapter do not applv to such an adoption. [R. C. 1905, § 4118;
Civ. C. 1877, § 116; R. C. 1899, § 2806.]
Adopting parent must be domiciled within Btate when act of adoption occurs; legal
effect same na adoption by decree of court
Eddie v. Eddie, 8 N. D. 376, 79 X. W. 856,
73 Am. St. Rep. 763.
As to flimilar provision in Cal. Civ. Code, 8 230, pee Re Pico, 52 Cal. «4 Re Wardell,
57 Cal. 484; Re Jesaun, 81 Cal. 408, 6 L.R.A. 594, 21 Pac. 976, 22 Pac. 742, 1028:
Blythe v. Ayres, 86 Cal. 532, 19 L.R.A. 40, 31 Pac. 915; Garner v. Judd, 6 Cal. Unrep.
675, 64 Pac. 1076; Re De Laveaga, 142 Cal. 158, 75 Pac 790.

acknowledging

;

CHAPTER

10.

GUARDIAN AND WARD.

A

guardian is a person appointed to take care
§ 4451. Guardian defined.
of the person or property of another. [R. C. 1905, § 4119; Civ. C. 1877, § 117
R. C. 1899, § 2807.]
§ 4452. Ward defined. The person over whom, or over whose property a
guardian is appointed, is called his ward. [R. C. 1906, § 4120; Civ. C. 1877,
§ 118, R. C. 1899, § 2808.]
§ 4463. Guardians classified. Guardians are either
1.

General;

or,

Special.
[R. C. 1905, § 4121; Civ. C. 1877, § 119; R. C. 1899, § 2809.]
general guardian is a guardian of the person,
§ 4454. General guardian.
or of all the property of the ward within this state, or of both. [R. C. 1905.
§ 1122; Civ. C. 1877, § 120; R. C. 1899, § 2810.]
§ 4455. Special guard an. Everv other is a special guardian. [R. C. 1905
§ 4123: Civ. C. 1877, § 121; R. C. 1899, § 2811.]
guardian of the person or estate or
guardian appointed.
§ 4456.
of both of a child born, or likely to be born, may be appointed by will or by
deed, to take effect upon the death of the parent appointing:
1. If the child is legitimate, by the father with the written consent of the
mother or by either parent, if the other is dead or incapable of consent.
[R. C. 1905, § 4124; Civ. C.
2. If the child is illegitimate, by the mother.
1877, § 122: R. C. 1899, § 2812.]
Parent's right to appointment as guardian of minor child. 33 L.R.A. (N.S.) 869*.
Right of mother or reputed father to guardianship of illegitimate child. 65 L.R.A. 695.
As to similar provision in Cal. Civ. Code, 8 241. see Murphy v. Superior Ct., 84 Cal.
592, 24 Pac. 310: Re Campbell, 130 Cal. 380, 62 Pac. 613.
§ 4457. No power without appointment. No person, whether a parent or
2.

A

5

How

A

otherwise, has anv power as a guardian of property except by appointment
as hereinafter provided. [R. C. 1905. § 4125; Civ. C. 1877, § 123; R. C. 1899,
§ 2813.]
§ 4458. Jurisdiction in county court. A guardian of the person or property
or both of a person residing in this state, who is a minor or of unsound mind,
may be appointed in all cases, other than those named in section 4456, by the
county court as provided in the probate code. [R. C. 1905, § 4126; Civ. C.
1877, § 124; R. C. 1899, § 2814.]
guardian of the property within this
§ 4459. Guardian of nonresident.
state of a person not residing therein who is a minor or of unsound mind

A

1069

Digitized by

Google

§§

CIVIL CODE.

4459-4465

Guardian and Ward.

may

be appointed by the county court. [B. C. 1905, § 4127; Civ. C. 1877,
§ 125; R. C. 1899, § 2815.1
Nonresident minors and proceedings to transmit their property to foreign guardians.
95 Am. Dec. 666.

§ 4460. Court appointing has exclusive jurisdiction. In all cases the court
of a guardian has exclusive jurisdiction to control
him. [R. C. 1905, § 4128; Civ. C. 1877, § 126; R. C. 1899, § 2816.J
4461.
Rules
in
appointing.
In awarding the custody of a minor or in
§
appointing a general guardian the court or judge is to be guided by the following considerations
1. By what appears to be for the best interests of the child in respect to its
temporal and its mental and moral welfare; and if the child is of sufficient
age to form an intelligent preference, the court or judge may consider that
preference in determining the question.
2. As between parents adversely claiming the custody or guardianship,
neither parent is entitled to it as of right, but, other things being equal,
if the child is of tender years, it should be given to the mother
if it is of an
age to require education and preparation for labor or business, then to the
father. [R. C. 1905, $ 4129; Civ. C. 1877. § 127; R. C. 1899. § 2817.]

making the appointment

;

Selection of guardian is verv largely in discretion of court. Kngle v. Yorks, 7 S. I).
254, 64 X. W. 132.
As to similar provision in Cal. Civ. Code, § 246, see Re Campbell, 130 Cal. :so. C2
Pac. 613; Re Van Loan, 142 Cal. 423, 76 Pac 37.

§ 4462. Preference between two equally entitled.
•ntitled to the custody in other respects preference
1.

2.
3.
.

,

Of two persons equally
is

to be given as follows:

To a parent.
To one who was indicated by the wishes of a deceased parent.
To one who already stands in the position of a trustee of a fund

applied to the child's support.
4. To a relative.
[R. C. 1905,

§

4130 Civ. C. 1877,
;

§

127

;

Parental relations only disturbed when •well-being of child requires
7 S. D. 254, G4

X. W.

to

1>»;

R. C. 1899, § 2818.]
it.

Engle

v.

Yorks.

1*32.

Denial of custody of child to parent for

its well-being.

41 L.R.A.(X..S) 564.

§ 4463. Guardian's power. A guardian appointed by a court has power
over the person and property of the ward unless otherwise ordered. [R. C.
i'90r>. § 4131; Civ. C. 1877, § 128; R. C. 1899, § 2819.]
('ommon-law powers of guardians. 89 Am. St. Rep. 257.
Powers of guardian in chancery and at the common law. 18 Am. Dec. 6S9.
Waiver by guardian of service of process on minor. 95 Am. Dec. 461.
Testamentary guardians and their powers.
Right of guardian to remove infant from the

29

Am.

state.

Dec. 712.
58 L.R.A. 931.

A guardian of the person is
§ 4464. Power of guardian of the person.
charged with the custody of the ward and must look to his support, health
and education. He may fix the residence of the ward at any place within
[R. C.
the state, but not elsewhere without the permission of the court.
1905, § 4132; Civ. C. 1877, § 129; R. C. 1899, § 2820.]
guardian of the property
§ 4465. Of the property.

must keep safely the
A
property of his ward. He must not permit any unnecessary waste or destruction of the real property nor make any sale of such property without the order
of the county court, but must, so far as it is in his power, maintain the same
with its buildings and appurtenances out of the income or other property
of the estate and deliver it to the ward at the close of his guardianship in
as good condition as he received it. [R. C. 1905. § 4133; Civ. C. 1877, § 130;
R. C. 1899, § 2821.]
Guardian cannot loan, least «>r invest ward's property without court's order. D»lrymple v. Loan Co., 9 X. D. 306. 83 X. W. 245.
Existence of guardianship as showing want of capacity to execute contracts, make
wills, and the like.
140 Am. St. Rep. :J4G.
Expenditure in excess of income of ward, when authorized. 49 Am. Dec. 657.
ISO
Xotice of application for sale by guardian as affecting the Yalidity of tale.

Am.

St.

Rep. 148.
1070
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Notice of application by guardian for leave to sell infant's real estate as jurisdictional.
8 L.R.A.(N.S.) 1215.
Guardian's right to have judgment set aside. 54 L.R.A. 761.
Admissions and waivers by guardian in actions. 32 L.R.A. 671.
Right of guardian to surrender insurance policy in favor of ward. 85 L.R.A, (N.S.)
'
1123.

—to

enter appearance of ward. 32 L.R.A. 684.
to submit cause of action for arbitration. 70 L.R.A. 175.
to compromise infant's cause of action for personal injuries, tl LJUL(NJS.) 338.
maintain ejectment. 18 L.R.A. 789.
adeem legacy. 28 L.R.A.(N.S.) 401.
to carry on business on behalf of estate.
40 L.R.A.(N.S.) 204.
Right to mechanics' lien for improvements made on infant's land br authority of
guardian. 15 L.R.A.(N.S.) 1159.

—to
—to

§ 4466. Nature of the relation. The relation of guardian and ward is conand is subject to the provisions of the chapter on trusts. [R. C.
1905, § 4134; Civ. C. 1877, § 131; R. C. 1899, § 2822.]

fidential

Personal liability of guardians. 75 Am. Dec. 447.
Leases executed by ward to guardian, when voidable.

25 Am. Rep. 728.
Guardian controlled by court. In the management and disposition
of the person or property committed to him a guardian may be regulated and
controlled by the court. [R. C. 1905, § 4135; Civ. C. 1877, § 132; R. C. 1899,

§ 4467.

§ 2823.]

Deceased guardian, method of compelling settlement of accounts by.

8 Am. St. Rep.

684.

§ 4468. Joint guardians. On the death of one of two or more joint guardians the power continues to the survivor until a further appointment is made
by the court. [R. C. 1905, § 4136; Civ. C. 1877, § 133; R. C. 1899, § 2824.]
guardian may be removed by the county
§ 4468. Causes for removal.
court for any of the following causes:

A

1.
2.

For
For
For
For
For
For

abuse of his trust.
continued failure to

perform his duties.

incapacity to perform its duties.
gross immorality.
5.
having an interest adverse to the faithful performance of his duty.
6.
removal from the state.
7. In the case of a guardian of the property, for insolvency; or
8. When it is no longer proper that the ward should be under guardianship.
[R. C. 1905. § 4137; Civ. C. 1877. § 134: It. C. 1899, § 2825.1
County court may on parent's application set aside order surrendering child to children's home association. McFall v. Simmons, 12 S. D. 562, 81 N. W. 898.
Petition for such order will b~ denied when parent is leading immoral life. 8tate v.
3.

4.

Children's

Home

Society, 10 N. D. 493, 88 N.

W.

273.

The power of a
§ 4470. When power of parental guardian superseded.
guardian appointed by a parent is superseded:
1. By his removal as provided in the last section; or,
2. By the solemnized marriage of the ward; or,
3. By the ward's attaining majority.
[R. C. 1905, § 4138; Civ. C. 1877,
135; R. C. 1899, § 2826.]
§ 4471. When power of court guardian suspended. The power of a guardian appointed by a court is suspended only:
1. By order of the court; or,
2. If the appointment was made solely because of the ward's minority, by
his attaining majority or,
3. The guardianship over the person of the ward, by the marriage of the
ward. FR. C. 1905, § 4139; Civ. C. 1877, § 136; R. C. 1899, § 2827.]
After the ward has come to his
§ 4472. Ward's power on majority.
majority he may settle accounts with his guardian and give him a release.
which is valid if obtained fairly and without undue influence. [R. C. 1905.
§ 4140; Civ. C. 1877, § 137: R. C. 1899, § 2828.1
Right of ward to maintain action at law against guardian for guardianship funds,
§

;

after termination of guardianship, but before settlement of account.
789.

26 T,.R.A.(N.S.)
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A

discharge granted.
guardian appointed by a court is not
entitled to his discharge until one year after the ward's majority.
[R. C.
1905, § 4141; Civ. C. 1877, § 138; E. C. 1899, § 2829.]
§ 4474. Asylum for persons of unsound mind. A person of unsound mind
may be placed in an asylum for such persons upon the order of the county
court of the county in which he resides, as follows:
1. The court must be satisfied by the oath of two reputable physicians that
such person is of unsound mind and unfit to be at large.
2. Before granting the order the judge must examine the person himself
or, if that is impracticable, cause him to be examined by an impartial person
duly sworn for that purpose.
3. After the order is granted the person alleged to be of unsound mind,
his or her husband or wife or relative to the third degree, may appeal to the
district court and demand therein an investigation before a jury, which must
be substantially in all respects conducted as under an inquisition of lunacy.
[R. C. 1905, § 4142; Civ. C. 1877, § 139; R. C. 1899,
§ 2830.]
§ 4473.

CHAPTER

11.

MASTER AND SERVANT.
Male minors and unmarried fi mal. •<
§ 4475. Apprenticeship authorized.
under the age of eighteen years, with the consent of the persons or officers
hereinafter mentioned, may bind themselves by a writing called an indent Unas fully as if they were of age to serve as clerks, apprentices or servants in a
particular calling until majority or for any shorter time. [R. C. 1905, § 4143
:

Civ. C. 1877, § 140; R. C. 1895, § 2831.]

Contracts of infants for the purposes of binding themselves as apprentices. 34 Am.
Dec. 538; 18 Am. St. Rep. 626.
Effect of death on contract of apprentices.
23 L.R.A. 707.
Proprietary interest of master in earnings of apprentice*. 5 L.R.A. (N.S.) 1154.
Damages recoverable in action by master for injury to apprenticea. 32 L.R.A.(N.S.)

38.

Duty to furnish medical aid to apprentices. 28 L.R.A. 555; 4 L.R.A.(N.S.) 49.
§ 4476. By whom consent given. Consent to an indenture of apprenticeship must be given by certificate at the end thereof, or indorsed thereon,
signed
1. By the father and mother of the apprentice.
2. If the father lacks capacity to consent, or has abandoned or neglected
to provide for the family, or is dead, and no testamentary guardian or
executor has been appointed by him with power under the will to bring up
the child to a calling, and a certificate of such fact is indorsed on the indenture by a justice of the peace of the county, then by the mother.
3. If the father is dead and such guardian or executor has been appointed
by him, theu by such guardian or executor.
4. If the mother is dead, or lacks capacity to consent, then by the father.
5. If there is no parent of capacity to consent and no such executors, then
by the guardian or,
6. If there is no such parent, executor or guardian, then by the county commissioners of the county, or by any two justices of the peace of the county,
or by the county judge. [R. C. 1905, § 4144; Civ. C. 1877, § 141; R. C. 1899,
;

§

2832.]

§ 4477. Liability on breach of contract. A parent, executor or guardian,
consenting to an indenture is not liable for a breach thereof by the apprentice, unless the indenture or consent expresses an intention to bind him therefor.
[R. C. 1905, § 4145; Civ. C. 1877, § 142; R. C. 1899, § 2833.]
Any child who is chargeable, or whose
§ 4478. Poor may be bound.
parents are chargeable, to a county may be bound to service until attaining
majority by the county commissioners as provided in this chapter; but such
1073
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binding b\- such county commissioners must be with the consent in writing
of the county judge of the county. [R. C. 1905, § 4146; Civ. C. 1877, § 143
R. C. 1895, § 2834.]
§ 4479. Indian child. No child of an Indian woman can be bound under
this chapter, except in the presence and with Ihe consent of a justice of the
peace; and his certificate of consent must be filed with the county judg«"
of the county where the indenture is executed. [R. C. 1905, § 4147 ; Civ. C.
1877, § 144; R. C. 1899, § 2835.]
§ 4480. Indenture must state age.
In every indenture of apprenticeship
the age of the apprentice must be stated, and such statement is presumptive
evidence thereof; and before an officer executes an indenture or consents
thereto, he must inform himself of the age of the apprentice.
[R. C. 1905,
§ 4148; Civ. C. 1877, § 145: R. C. 1899, § 2836.]
§ 4481. Consideration. If there is any pecuniary consideration for an indenture of apprenticeship on either part it must be stated therein. [R. C. 1905,
§ 4149; Civ. C. 1877, § 146; R. C. 1899, § 2837.]
The indenture shall also contain an agree§ 4482. Education required.
ment on the part of the person to whom such child shall be bound, that he will
cause such child to be instructed to read and write and to be taught the general rules of arithmetic or, in lieu thereof, that he will send such child to
school three months of each year of the period of indenture and that he will
give him a new Bible at the expiration of his term of service.
[R. C. 1905,
§ 4150; Civ. C. 1877, § 147; R. C. 1899, § 2838.]
§ 4483. Filing counterpart. Every officer executing an indenture of apprenticeship must file a counterpart thereof with the countv judge of the county
in which he is an officer.
[R. C. 1905, § 4151; Civ. C. 1877, § 148; R. C. 1899,
,

;

§ 2839.]

§ 4484. Immigrant minor. An immigrant minor may bind himself to service
until he attains majority, or for a shorter term, in such manner as may be
prescribed by the law of the country in which the contract is made. If the
indenture is made for the purpose of enabling him to pay his passage to this
country it may be for the term of one year, although such term extends
beyond his majority; but in no case for a longer term. (R. C. 1905, § 4152:
Civ. C. 1877, § 149; R. C. 1899, § 2840.]
Every indenture under section 4484 must be
§ 4485. Acknowledgment.
duly acknowledged by the minor on a private examination before a county
judge or a justice of the peace, and a certificate of the acknowledgment,
showing that the same was made freelv, must be indorsed upon the contract,
R. 0. 1905, § 4153; Civ. C. 1877. § 150 R. C. 1899, § 2841.]
§ 4486. Assignment allowed. The master under an indenture specified in
section 4484 may assign it by writing indorsed thereon and with the approval
also indorsed of a magistrate mentioned in section 4485.
[R. C. 1905, § 4154
Civ. C. 1877. § 151 R. C. 1899, § 2842.]
No indenture or contract for the service
§ 4487. When indenture void.
of an apprentice is binding upon him unless made as hereinbefore prescribed.
[R. C. 1905. § 4155; Civ. C. 1877, § 152; R. C. 1899, § 2843.]
The county commissioners must
§ 4488. Duty of county commissioners.
see that every apprentice or other servant in their respective counties is properly treated, and that the terms of the contract are fulfilled in his favor:
and it is their dutv to redress any grievance of such persons in the manner
prescribed by law. [R. C. 1905, § 4156; Civ. C. 1877, § 153 R. C. 1895, § 2844.1
If an apprentice for whose instruc§ 4489. Penalty for willful absence.
tion the master receives no pecuniary consideration willfully absents himself
from service without leave, he may be compelled to serve double the time
of such absence unless he makes satisfaction for the injury; but such additional term of sef vice cannot extend more than three years bevond the original
term. fR. C. 1905, § 4157; Civ. C. 1877, § 154; R. C. 1895, § 2845.]
f

:

;

;
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§ 4480. Free vocation. No person may accept from an apprentice or servant
an agreement, oath or promise not to exercise bis vocation in any particular
place nor may any person exact from an apprentice or servant any consideration for exercising his vocation in any place after his term of service has
expired.
[R. C. 1905, § 4158 Civ. C. 1877, § 155 E. C. 1899, § 2846.]
§ 4491. Penalty for restraint. Any consideration exacted contrary to the
last section may be recovered back with interest, and every person accepting
such agreement or exacting such consideration is liable to the apprentice or
servant in a penalty of one hundred dollars. [R. C. 1905, § 4159 Civ. C. 1877,
§ 156; R. C. 1899, § 2847.]
§ 4492. Deceased master. The executors or administrators of the master of
any apprentice bound by officers of the poor may assign the indenture with
the written consent of the apprentice, acknowledged before a justice of the
peace.
[R. C. 1905, § 4160; Civ. C. 1877, § 157; R. C. 1899, § 2848.]
If an apprentice refuses consent to an
§ 4493. Consent to assignment.
assignment under the last section, the county or district court may authorize
such assignment without his consent, upon application after fourteen days'
notice to the apprentice or to his parents or guardian, if he has any in the
county. [R. C. 1905, § 4161; Civ. C. 1877, § 158; R. C. 1899, § 2849.]
;

;

;

;
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11.

The Creation of Corporations, §§ 4494-4516.
Annual Reports of Corporate Existence, §§

4517-4523.

Corporate Stock, §§ 4524-^1532.
Corporate Powers, §§ 4533-4559.
Corporate Records, § 45G0.

Amending Articles of Incorporation,
Changing Corporate Name, § 4563.
Changing Corporate Headquarters, §

§§ 45G1, 4562.
4564.

Dissolution of Corporations, §§ 4565-4569.
Assessments of Stock, §§ 4570-158S.
Judgment Against and Sale of Corporate Franchises, §§ 45894594.

12.

13.

Examination of Corporations, Etc., §§ 4595, 4596.
Reoulatino Corporation Indebtedness, §§ 4597-4602.
Article

1.

— The

Creation of Corporations.

§ 4494. Corporation denned. A corporation is a creature of the law, having
certain powers and duties of a natural person. Being created by the law,
1905.
[R.
it may continue for any length of time which the law prescribes.
3899, § 2850.]
§ 4162; Civ. C. 1877, § 373; R.
What constitutes de facto corporation. 118 Am. St. Rep. 253.
As to similar provision in Cal. Civ. Code. | 283, ace Johnson v. Goodyear Min. Co., 137
Cal. 4, 47 L.R.A. 33S, 78 Am. St. Rep. 17, 59 Pac. 304.
§ 4495. Reserved power of legislative assembly. Every grant of corporate
power is subject to alteration, suspension or repeal in the discretion of the
lepislative assembly.
[R. C. 1905. § 4163; Civ. C. 1877, § 375; R. C. 1899.

C

C

§

2851.]

§ 4496. Collateral inquiry prohibited. The due incorporation of any company, claiming in good faith to be a corporation under this chapter, and doing
business as such, or its right to exercise corporate powers shall not be inquired
into collaterally in any private action to which such de facto corporation may
be a party. [R. C. 1905, § 4164; Civ. C. 1877, § 376; R. C. 1899. § 2852.]
Receipt of benefit* from contract with corporation estops from denving corporate
Building 4 Loan Atto. v. Chamberlain. 4 ». D. 271, 50 N. W. 897: School
r. Alderson, 6 D. 145, 41 N. W. 466; Wright v. Lee, 2 8. D. 506, 51 N. W. 706.
1074
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§§ 4496-1505

authority in purchasing real estate can he
inquired into only by state. Gilbert v. Hole, 2 S. D. 164, 49 N. W. 1.
Attempted incorporation of bank creates simply a partnership, in absence of law
under which banking corporation might be formed. Davis v. Stevens, 104 Fed. 235.
Statute presupposes a de facto corpoiation; it docs not preclude private persons from
denying existence, de jure or de facto, of alleged corporation. Davis v. Stevens, 104
its

235.

Fed".

Due incorporation of bank cannot bt inquired into in action by depositor to recover
amount of deposit from incorporators after bank's insolvency. Mason v. Stevens, 16

W.

6. D. 320, 92 N.

424.

Every corporation must have a corporate name
which it has no power to change unless expressly authorized by law; but
the misnomer of a corporation in any written instrument does not invalidate
the instrument if it can be reasonably ascertained from it what corporation

Name

§ 4497.

is

required.

intended. [R. C. 1905, § 4165; Civ. C. 1877, § 377; R. C. 1899, § 2853.]
§ 4498. Corporations classified. Corporations are either:
1. Public; or,
2. Private.
[R. C. 1905, § 4166; Civ. C. 1877, j> 378; R. C. 1899, § 2854.]
The state is a bodv politic, and not a corporation. State v. Taylor, 7 8. D. 533, 64 N.

W.

548.

how regulated. Public corporations are formed or organgovernment of a portion of the state. Such corporations are
regulated bv the political code or by local statute. [R. C. 1905, § 4167 Civ. C.
1877, § 379; R. C. 1899, § 2855.]
State is body politic and not a public corporation. State v. Taylor, 7 S. D. 533, 64
§ 4499. Public,

ized for the

;

N.

W.

548.

Purposes. All corporations not public are private. Private corporations may be formed for any purpose for which individuals may
lawfully associate themselves. (R. C. 1905. § 4168; Civ. C. 1877, § 380: R. C.
1895, § 2856.]
§ 4500. Private.

Corporation organized under N. D. Rev. Codes 1899, as private corporation. Arrison
Company D, N. D. K. G., 12 N. D. 554, 98 N. W. 83, 1 A. & E. Ann. Cas. 3fi8.
Restricting membership of association to persons belonging to certain fraternal order
does not change the fact that it is a corporation. Masonic Association v. Taylor, 2 S.
D. 324, 50 N. W. 93.

v.

§ 4501. Articles. The instrument by which a private corporation is formed
called "Articles of Incorporation." [R. C. 1905, § 4169 Civ. C. 1877, § 381;
R. C. 1895, § 2857.]
§ 4502. How formed. Private corporations may be formed by the voluntary
association of three or more persons, except as otherwise expressly provided,
upon complying with the provisions of this chapter. [R. C. 1905, § 4170;
Civ. C. 1877, § 384; 1887, ch. 35, § 1; 1893, ch. 39, § 1; R. C. 1895 § 2858.]
Defective formation of corporation and its consequences. 33 Am. St. Rep. 176.
§ 4503. Religious and charitable, limited. No corporation or association for
religious or charitable purposes shall acquire or hold real estate in this state
of greater value than two hundred thousand dollars. [1909, ch. 65; R. C. 1905,
§ 4171 1899, ch. 53; R. C. 1899, § 2859.]
Right of private persons to contest the power of a corporation to take or hold propis

;

;

erty.

32 L.R.A. 293; 9

UR A.(N.S.)

689.

§ 4504. Penalty for violating last section.

All real estate acquired or held

by such corporations contrary to the provisions of the last section shall be
forfeited and escheat to the state; bat existing vested rights in real estate
shall not be impaired by the provisions of this section.
[R. C. 1905, § 4172
Civ. C. 1877, § 3S5 R. C. 1895, § 2860.]
§ 4505. Contents of articles. The articles of incorporation must set forth:
1. The name of the corporation.
2. The purpose for which it is formed.
3. The place where its principal business is to be transacted.
4. The term for which it is to exist.
5. The number of its directors or trustees and the names and residences of
tho«w who are to serve until their successors are elected and qualified.
;
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amount and the number of shares

into

[R. C. 1905, § 4173; Civ. C. 1877, § 386; R. C. 1395,

2861.]

As to similar provision in Cal. Civ. Code, % 290, Bee People ex rel. Sclilinder v. Flint,
64 Cal. 4S». 2fi Pae. 495; Thomas v. Placerville Gold Quartz Min. Co., 65 Cal. 600, 4 Pac.
641; Chapman v. Doray, 89 Cal. 52, 26 Pac. 605; Martin v. Deetz, 102 Cal. 55, 41 Am.
St. Rep. 151, 36 Pac. 368; Porter v. Lassen County Land k Cattle Co.. 127 Cal. 261, 5'.*
Pac. 563; People ex rel. Weatherly v. Golden Gate Lodge No. 6, B. P. O. E., 128 Cal.
257, CO Pac. 865.

§ 4506. Articles. Roads, etc. The articles of any corporation formed for
the purpose of constructing wagon roads, telegraph or telephone lines must
also state:
1. The place from and to which the road or line is intended to be run and
branches contemplated.
2. The counties through which it is intended to be run.
[R. C. 1905, § 4174
3. The estimated length and cost of the road or line.
Civ. C. 1877, § 387; R. C. 1895, § 2862.]
§ 4507. Articles. Railways, etc. The articles of incorporation of railway
corporations shall be in compliance with section 4610; of insurance corporations, in compliance with section 4837; of fraternal associations or corporations, in compliance with section 5018; of banking corporations, in compliance with section 5148. [R. C. 1905, § 4175 R. C. 1895, § 2863.]
§ 4508. Subscribed by three persons. The articles of incorporation must be
subscribed by three or more persons, one-third of whom must be residents
of this state, and acknowledged by each before Rome officer authorized to
take acknowledgments of conveyances of real property. [R. C. 1905, § 4176:
Civ. C. 1877, § 388 R. C. 1895, § 2864.]
As to similar provision in Cal. Civ. Code, § 292, see People v. Montecito Water Co.,
97 Cal. 276, 33 Am. St. Hep. 172. 32 Pac. 236; People ex rel. Weatherlv v. Golden Gat«
;

;

Lodge No.

6,

B. P. O. E., 128 Cal. 257, 60 Pac. 865; Wall

v.

Mim-u.

130* Cal. 27,

62 Pac.

386.

§ 4509. Fees for articles. Every corporation for profit, except corporations
organized for the purpose of irrigation, water users' associations, building and
loan associations, county mutual insurance companies, corporations for the
manufacturing of dairy products, agricultural fair associations, corporations
whose capital stock does not exceed five thousand dollars, formed for tin*
purchase and maintenance of male animals for the improvement of stock,
corporations whose capital stock does not exceed two thousand dollars, formed
for the purchase of musical instruments, music and uniforms for bands of
musicians, and corporations whose capital stock does not exceed five thousand
dollars, formed for the purpose of purchasing or leasing grounds and erecting
thereon the necessary fences, buildings and seats and purchasing the necessary equipments for the use of base ball clubs, foot ball teams and other
athletic associations when composed of nonsalaried members or players, shall
at or before the filing of the articles of incorporation pay into the state
treasury the sum of twenty-five dollars for the first twenty-five thousand
dollars, or fraction thereof, of the capital stock of such corporation, and the
sum of fifty dollars for tAveuty-five thousand dollars up to fifty thousand
dollars of the capital stock of such corporation, and the further sum of five
dollars for every additional ten thousand dollars, or fraction thereof, of its
capital stock.
[1911, ch. 105: 1909, ch. 64; R. C. 1905, § 4177; 1890, ch. 139.
§ 1; 1891, ch. 105, § 1; R, C. 1895, § 2865; 1905, ch. 67.]
§ 4510. Fee in case of increase of stock. No increase of the capital stock
of any corporation heretofore or hereafter formed, other than those excepted
in the last section, shall be valid until such corporation shall have paid into
the state treasury the sum of five dollars for every ten thousand dollars, or
fraction thereof, of such increase in the capital stock of such corporation.
[R. C. 1905, § 4178; 1890, ch. 139, § 2; R. C. 1895. § 2866.]
1076

Digitized by

Google

CIVIL CODE.

Corporations.

§§ 4511-lolS

§ 4511. Receipt of treasurer filed. It shall be the duty of every corporation hereafter organized, or which shall hereafter increase its capital stock,
other than those excepted in section 4509, to file with the secretary of state
at the time of filing the articles of incorporation, or instrument evidencing
such increase, a duplicate receipt of the state treasurer for the payments
herein required to be made, which receipt, in duplicate, it is made the duty
of such treasurer to furnish.
[R. C. 1905, § 4179 1890, ch. 139, § 3 R. C.
;

;

1895. § 2867.]
Upon the filing of the articles of incorpora§ 4512. Secretary's certificate.
tion with the secretary of state he shall issue to the corporation over the great
seal of the state a certificate that the articles containing the required statement
of facts have been filed in his office and thereupon the persons signing the
articles and their associates and successors, shall be a body politic and corporate by the name and for the purposes stated in said articles. [R. C. 1905.
§ 4180 Civ. C. 1877, § 389 1885. ch. 35, § 1 R. C. 1899, § 2868.]
;

;

;

;

No capital stock need be actually subscribed or paid in at time articles are filed.
Singer Mfg. Co. v. Peek, 9 S. D. 29, 67 N. W. 947.
Incorporated club whose article* provide that members shall not be liable for corporate debts, ie owner of liquor sold by club. State v. Mudie, 28 S. D. 41, 115 N. W. 107.
§ 4513. Record by secretary and certifying to state examiner. Upon the
filing of any articles of incorporation as in the last section prescribed, the
secretary of state shall cause the same to be recorded in a book to be kept
in his office for that purpose to be called the " book of corporations," with
the date of filing. And upon filing and recording of any articles of incorporation of any bank, building and loan association, or any monied corporation subject to examination by the state examiner, the secretary of state
shall forthwith certify to the state examiner the fact that articles of incorporation have been filed, giving the date of such filing.
[R. C. 1905, § 4181
1899, ch. 52; R. C. 1899, § 2869.]
filed in
4514.
articles
incorporation
Copy.
Evidence.
A
of
any
of
copy
§
pursuance of this chapter, and certified by the secretary of state, must be
received in all courts and other places as prima facie evidence of the facts
therein stated and of the existence of such corporation.
[R. C. 1905, § 4182:
Civ. C. 1877. § 391 R. C. 1899. § 2870.]
:

Duly authenticated copies
county

register

deeds

of

incorporation from secretary of state and
corporate existence of a foreign corporation.

of articles of

established

Dowagiac Mfg. Co. v. Higinbotham, 15 S. D. 547. 91 N. W. 330.
The owners of shares in a
§ 4515. Stockholders and members defined.
corporation which has a capital stock are called stockholders. If a corporation has no capital stock the corporators and their successors are called
members. [R. C. 1905*, § 4183; Civ. C. 1877, § 392; R. C. 1899, § 2871.]
Incorporated club whose articles provide that members shall not be liable for corporate <!t bts is owner of liquor sold by club. State v. Mudie, 22 S. D. 41, 115 N. W. 107.
As to similar provision in Cal. Civ. Code. $ 298, see Smith v. San Francisco A X. P.
R. Co.. 113 Cal. 584. 35 L.R.A. 309, 56 Am. St. Hep. 119, 47 Pac. 582.
The shares of stock of an
§ 4516. Stock of minors, etc., how represented.
estate of a minor or insane person may at all elections and meetings of a corporation be represented by his guardian, and of a deceased person, by his
executor or administrator. [R. C. 1905, § 4184 ; Civ. C. 1877, § 393 R. C. 1899.
:

§

2872.]
As to similar provision in Cal. Civ. Code, S 313, see Market Street R. Co. v. Hellman.
109 Cal. 571, 42 Pac. 225; Smith v. San Francisco k N. P. R. Co., 115 Ca5. 584, 35 L.R.A.
309, 56

Am.

St. "Rep. 119. 47 Pac. 5S2.

—

Axnual Reports op Corporate Existence.
Article 2.
Every corporation hereafter organized under
§ 4517. Post office address.
the laws of the state of North Dakota shall before receiving a certificate of
organization file with the secretary of state a statement setting forth the
post

office

§ 4518.

R. C. 1905, § 4185; 1905, ch. 65, § 1.]
its business office.
Duties of secretary
report. Fees. Penalty for failure.

address of

Annual
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company, other than
railroads, banking, insurance, religious corporations and corporations not
organized for pecuniary profit and authorized to do business in this state,
shall annually between the first day of July and the first day of August
joint stock

report to the secretary of state the location of its principal office in this state,
the names of its officers with their residence and post office address, the
date of the expiration of their respective terms of office, whether or not the
corporation is pursuing active business under its charter, and the kind of business engaged in, if any, which said report shall be made under the seal
of the company and be signed and sworn to by the president, secretary,
managing agent or other officer of the corporation, and in case said corporation
is in the hands of an assignee or receiver, then such report shall be signed and
sworn to by such assignee or receiver, which said report, together with a fee
of two dollars and a half for filing the same shall be sent to the secretary of
state in whose office it shall be filed. The secretary of state shall in no case
receive or file said report until said fee is paid and a failure to make said
report and pay said fee shall be prima facie evidence that said corporation
is out of business.
And it is made the duty of the secretary of state to
notify such corporation by registered letter of its default, and unless such
I'orporation shall within sixty days thereafter file such report and pay such
fee, he shall enter upon the records of his office the cancellation of such
charter or certificates to do business of the corporation failing to make
report at the time and in the manner herein provided.
[R. C. 1905, § 4186;
1905, ch. 65, § 2.]
§ 4519. Charters validated.

Reports filed with the secretary of state. All
corporations heretofore organized under the laws of the state of North Dakota,
whose charters have become forfeited and cancelled under the provisions of
section 4518, by reason of the failure to make and file with the secretary of
state reports as in said section required, be, and the same hereby are, validated
for all purposes; upon condition, however, that all corporations desiring to
come under the provisions hereof shall on or before the first day of August,
1913, make and file with the said secretary of state full and complete reports
as in said section prescribed, pay a penalty of ten dollars and all arrearages
in fees, and the charter of any corporation complying with the provisions
of this statute within said period is hereby declared valid in ail respects.
fl913. ch. 110.]

Laws 1911, ch. 103. provided as follows: "All corporations heretofore organized
under the laws of the state nf North Dakota, whose charters have become forfeited and
cancelled under the provisions of section 4186 of the Revised Qodes of 1905 [section 4518
herein] by reason of the failure to make and file with the secretary of state, report* a*
in said section required, be and the same hereby are validated for all purposes upon
condition, however, that all corporations desiring to come under the provisions hereof
hall on or before the first day of August, 1311, make and file with the said secretary
of state, full and complete reports as
said section prescribed, and the charter of any
corporation complying with the provisions of this statute within said period is hereby
declared valid in all respects." A similar validating act is Laws 1907, ch. 54.

m

§ 4520. Secretary of state to furnish blanks. The secretary of state is
hereby required on or before the first day of June of each year to mail to
every corporation embraced in this article proper blanks to be used in making
the report hereinbefore provided for; also a copy of this article together
with a notice that a failure on the part of said corporation to make such report
within the time prescribed by law. shall be prima facie evidence that such
corporation is out of business and that upon such failure its articles of incorporation will be cancelled upon the records in the office of the secretarv of
state.
[R. C. 1905. § 4187 1905, ch. 65, § 3.]
§ 4521. Corporations may be restored, how. Any corporation which is
pursuing an active business under its charter or certificate of authority to
do business in the state of North Dakota failing to make said report at the
time provided by law. may at any time within six months from such default
:
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be reinstated upon the record of the office of the secretary of state upon the
payment of a fee in the sum of five dollars for such reinstatement and filing
in said office an affidavit stating all the facts required in section 4518, and in
addition thereto the fact that it was at the time of such default and' still is
in active business in the state of North Dakota. [R. C. 1905, § 4188 1905, ch.
;

65, § 4.]

§ 4522. Record of forfeitures and publication of same.
state shall keep a record in his office showing all forfeitures

The secretary of
and shall publish
corporations whose authority

list of the names and location of all
to do business has been forfeited by virtue of the provisions of this article
[R. C. 1905, § 4189; 1905, ch. 65, § 5.]
§ 4523. Fees, how disposed of. The secretary of state shall keep an accurate account of all moneys coming to his department, and shall turn over and
pay to the state treasurer any and all moneys for fees collected
him under
the provisions of this article. Such fees must be paid in advance, and when
collected must be paid into the state treasury at the end of eaeh month and
placed to the credit of the general fund. [1913, ch. 106; R. C. 1905, § 4190.1

annually a

Article

3.

§ 4524. Subscription enforced.

— Corporate
•

A

Stock.
subscription to the stock of a corporation

about to be formed is to be held for the benefit of the corporation when it
is formed and may be enforced by it. [R. C. 1905, § 4191
Giv. C. 1877, § 395
;

R. C. 1899,

§ 2873.1
Nature and validity of subscription to stock. 136 Am. St. Rep. 736.
Distinction between subscriptions and offers or agreements to subscribe.

81 Am. Dec.

392.
Liability of stockholders upon subscription for stock. 40 Am. Dec. 358; 93 Am. St.
Rep. 349.
Validity of subscription induced by false statements that certain other persons were
to invest in the enterprise.
23 L.R.A. (N.S.) 477.
Withdrawal of subscription to stock. 33 L.R.A. 593.
Rescission of subscription for fraud and misrepresentation in procuring it 33 i*R.A.
721.
after insolvency of corporation. 31 L.R.A.(N.8.) 900.
25 L.R.A. 100.
Effect of promoter's fraud on corporation's right aguinst subscriber.

§ 4525. Books opened for subscriptions. After the secretary of state issues
the certificates of incorporation as provided in section 4512, the directors
in the articles of incorporation must proceed in the manner specified
or provided in their by-laws, or, if none, then in such manner as they may
by order adopt, to open books of subscription to the capital stock then
unsubscribed, and to secure subscriptions to the full amount of the fixed
capital; and to levy and collect assessments thereon in the manner provided
by article 7 [10] of this chapter. [R. C. 1905, § 4192 Civ. C. 1877, $ 396 ; R. C.

named

;

1895, § 2874. j
of this section to "article 7 of this chapter" Is incorrect.
It should be " article 10."
The error originated in R. C. 1895, | 2824, which has
a marginal reference to Civ. C, § 396, and the latter correctly refers to the article constituting article 10 in the present compilation. The error in R. C. 1895 was repeated
in R. C. 1S99, $ 2874.

The reference at the conclusion

§ 4526. May forfeit stock or recover subscription. When a corporation
authorized by the terms of subscription, or otherwise, to forfeit stock for
it may either forfeit the stock, or recover the amount of the subscription, but it cannot do both.
[R. C. 1905, § 4193 Civ. C. 1877, § 397
R. C. 1899, § 2875.1
Lien of corporation on stock. 11 Am. Dec. 581.
is

nonpayment,

;

1

Action by corporation for unpaid balance of subscription after sale of forfeited stock.
L.R.A. (X.S.) 902.

§ 4627. Stock negotiable. How indorsed. All corporations for profit must
issue certificates of stock when full}' paid up, signed by the president and
secretary, and may provide in their by-laws for the issuance of certificates prior to the full payment under such restrictions and for such purposes
as their by-laws provide. Upon all certificates of stock whieh are fully paid
1079
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up, issued by a corporation, shall be indorsed the words " fully paid up."
When certificates of stock are issued before they are fully paid up the secretary shall, before the same are issued, indorse thereon the amount which has
been paid. No corporation shall issue any certificates of stock under an agreement or with the understanding that the full par value shall not be paid.

Any

officer of a corporation who issues certificates of stock in violation of
the provisions of this chapter, or who has knowledge thereof, and does not at
the time dissent therefrom in writing shall be liable to the creditors of the
corporation and to purchasers in good faith of such stock for all damages
they may sustain thereby. Whenever the capital stock of any corporation
is divided into shares, and certificates thereof are issued, such shares of stock
are personal property and may be transferred by indorsement by the signature of the proprietor or his attorney or legal representative, and delivery
of the certificate; but such transfer is not valid except between the parties
thereto, until the same is so entered upon the books of the corporation a»
to show the names of the parties by and to whom transferred, the number or
designation of the shares and the date of the transfer. [R. C. 1905, § 4194;
Civ. C. 1877, § 398; R. C. 1895, § 2876.]
Pledgee of stock in whose name it stands on corporate records may vote it. Re Argus

Print Co., 1 N. D. 434, 48 N. W. 347, 12 L.R.A. 781. 26 Am. St. Rep. 639.
Stock may be pledged: priority of transfer over judgment creditor. Van Cise v. Bank.
4 D. 485, 33 N. W. 897: Doty v. Bank, 3 N. D. 9. 53 N. W. 77.
Transfer under execution sale. Van Cise v. Bank, 4 D. 485, 33 N. W. 897.
Directors may not without consent of all stockholders dispose of original stock except
on full payment of its par value, or under provisions for its payment in by-laws.
Anderson v. Scandia Mining Syndicate. 26 S. D. 55S, 128 N. W. 1016.
Right of pledgee of stock without transfer on corporate books is superior to that of
subsequent attaching creditor of pledgor. State Bkg. & T. Co. v. Taylor, 25 S. D. 581,
29 L.R.A. (N.S.) 523, 127 N. W. 500.
Mandamus lies to compel record of transfer of corporate stock on corporation's books
by officers. Amidon v. Florence Farmers' Elevator Co., 28 S. D. 24, 132 N. W. 166.
To what extent may transfers of stock be restricted. 57 Am. St. Rep. 379.
Duty of corporation to transfer stock on books. 136 Am. St. Rep. 1027.
Mandamus to compel transfer of stock. 51 Am. Rep. 798.
Power of court to compel foreign corporation to register transfer of stock. 3
L.R.A.(N.S.) 551.
Right to the aid of equity to comj>el a corporation to transfer on ite books stock
acquired in aid of a conspiracy. 24 L.R.A.1N.S.) 108.
JJutv of corporation as to transfer of stock held in trust.
15 L.R.A. 643.
Right of corporation to refuse to transfer stock on its booka because of objections of
former holder. 27 L.R.A.(X.S.) 200.
Validity of pledge or transfer of stock of corporation when not made in books of company, us against attachments, executions or subsequent transfers. 67 L.R.A. 656; 20
L.R.A. (X.S.) 996.

No corporation shall
§ 4528. For what stock and bonds can be issued.
issue stock or bonds except for money, labor done or property, estimated at
its true money value, actually received by it, and all the officials of a corporation who consent to the issuance of stock or bonds for labor or property in
excess of its actual cash value, or who have knowledge thereof and do not
at the time dissent therefrom in writing shall be jointly and severally liable
to the creditors of such corporation for the difference between the actual
cash value of such labor or property at the time such stock or bonds were
issued and the par value of the stock or bonds issued therefor. [R. C. 1905.
§

4195

;

Const.

§

138

;

R. C. 1899,

§ 2877.]

Right of corporation itself to complain that property purchased by it was of less
value than the stock issued in exchange therefor, in the absence of actual fraud. 19
L.R.A.<N.S.) 115.
Pavment for corporate stock with unpatented formula or invention. 16 L.R.A.(N.S.
520.
Payment for stock by transfer of property as protection against liability to creditors
of corporation. 42 L.K.A. 593.

No note or obligation given by a
§ 4529. Note for payment for stock.
stockholder, whether secured by pledge or otherwise, shall be considered as
1030
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payment of any part of the

capital stock; but the capital stock shall he paid
or in the manner provided in this article.
[R. C. 1905,
R. C. 1895, § 2878.]
Commercial paper as payment of subscription to stock. 35 L.R.A. ( N.S. ) 80.
corporation whose capital is limited by its articles
§ 4530. Excess void.
of incorporation, either in amount or in number of shares, cannot issue valid
certificates in excess of the limit thus prescribed.
[R. C. 1905, § 4197 Civ. O.
1877, § 399; R. C. 1895, § 2879.]
Fraudulent and overissued stock. 87 Ant. St. Hep. 847.
in, either in cash,
§

4196

;

A

;

Unless otherwise provided, u
§ 4531. Corporation may own its stock.
corporation may purchase, hold and transfer shares of its own stock from
surplus profits, or as provided in the article on assessments of stock, or by
the unanimous consent in writing of all its stockholders, in sueh manner and
for sueh price or consideration as the said stockholders may unanimouslv
decide upon. [R. C. 1905, § 4198; Civ. C. 1877, § 400; 1893, ch. 10, § 1; R. C.

its

1899. § 2880.]
Corporation in failing circumstances cannot borrow money to purchase its shares.
Co. v. Devette, 3 8. D. 41?. 59 X. W. 214, 49 Am. St. Rep. S87; Adams
Co. v. Devette, 8"S. D. 119, 65 X. W. 471, 59 Am. St. Rep. 751. 31 L.R.A. 497
To] man v. Mica Co., 4 D. 4, 22 X. W. 505.
Directors may not without consent of all stockholders dispose of original stock except
on full payment of its par value, or under provisions for its payment in by-laws.
Anderson v. Scandia Mining Syndicate, 26 S. D. 553, 12S X. W. 1016.
Conceding that contract hy* corporation in selling stock to repurchase it at buyer'*
option is ultra vires, it does not follow that statute renders void the condition under
which purchaser may rescind. Sweenv v. United Underwriters Co., 29 S. I). 576, 137
X. W. S79.
In suit on note given for corporate stock, it is no defense that defendant tendered
back stock, with notice of rem ission, and demanded return of note. German Mercantile
Co. v. Mete, 21 X. D. 230, 130 X. W. 221.
Power of corporation to deal in its own stock. 18 L.R.A. 254.
Right of corporation to purchase its. own shares of stock. 61 L.R.A. 621; 25 L.R.A.
(X.S.) 50; 30 L.R.A.(X.S.) 694; 33 Am. St. Rep. 339.

Adams & Wcstlake

& Westlake

§ 4532. Dividend belongs to whom. A dividend belongs to the person in
whose name the stock stands upon the books of the corporation on the day
when it becomes payable. [R. C. 1905, $ 4199: Civ. C. 1877, § 401 R. C. 1899.
:

S 2881.1
Dividends and rights and remedies of stockholders with respect thereto.

99 Am. Dec.

761.

Right of creditor of stockholder to share in dividends. 41 L.R.A.(X.S.) 999.
Right to dividends on transfer of stock. 45 L.R.A. 392.
Right, as between life tenant and remainderman, in dividends or distributions made
by corporations. 45 L.R.A. 394; 12 L.R.A. (X.S.) 768; 35 L.R.A.(X.S.) 563; 24 Am.
Rep. 169; 54 Am. Rep. 264; 118 Am. St. Rep. 162.
Right to increased stock and stock dividends as between owner of capital and income.
18 L.R.A. 461.

—

Corporate Powers.
Article 4.
Powers of corporations. Every corporation as such has power:
ex1. To have succession by its corporate name for the period limited, not
ceeding twenty years, if a corporation for profit; and if not a corporation for
profit, "perpetually, subject to the power of the legislative assembly as here§ 4533.

inbefore declared.
2. To sue and be sued in any court.
3. To make and use a common seal and alter the same at pleasure.
prop
4. To purchase, hold, transfer and couvey such real and personal
erty as the legitimate purposes of the corporation may require, not exceeding
in any case any amount limited by law.
business of the
5. to appoint such subordinate officers and agents as the
corporation may require, and to allow them suitable compensation.
for the man
6. To make by-laws not inconsistent with the law of the land
agcraent of its property, the regulation of its affairs and for the transfer of
its stock.
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7. To admit stockholders or members and to sell their stock or shares for the payment of assessments or installments.
8. To enter into any obligations or contracts. essential to the transacting of its ordinary affairs, or for the purposes of the corporation.
9. The powers of banking corporations are prescribed in sections 4640 and 4641.
[R.

C. 1905.]

In addition to the above enumerated powers and to those expressly given in any
other statute under which it is incorporated, no corporation shall possess or exercise
any corporate powers, except such as are necessary to the exercise of the powers enumerated and given. [R. C. 1905, § 4200; Civ. C. 1877. § 402; R. C. 1895, §
2882J
In subdiv. 0, the sections 4640 and 4641 referred to were the sections in B. C. 1905.
Of these § 4640 was expressly repealed in Laws of 1911, ch. 64, § 5, and again
repealed in Laws of 1913, eh. 52, § 6. The present sections 5151, 6152 are regarded as
substitutes for it. The other, section 4641, is now section 6155.
As to similar provision in Cal. "Civ. Code, 5 354, see McKiernan v. Lenzen, 56 Cal. 61;
Anglo-California Bank v. Grangers' Bank, 63 Cal. 359; Underbill v. Santa Barbara
Land Bldg. & Improv. Co., 93 Cal. 300, 28 Pac. 1049; Bates v. Coronado Beach Co., 103
Cal. 160, 41 Pac. 855; Vercoutere v. Golden State Land Co., 116 Cal. 410, 48 Pac. 375;
San I.uis Water Co. v. Estrada, 117 Cal. 168. 48 Pac. 1075; Granite Gold Min. Co. v.
Maginne&s, 118 Cal. 131, 50 Pac. 269; Savings Bank v. Barrett, 126 Cal. 413, 58 Pac. 914.
2. Complaint must allege that plaintiff is corporation, or state facts showing that it
is artificial person with capacity to sue.
McConnon v. Laursen, 22 N. D. 604, 135 N. W.
213.

Right of corporation to sue for libel. 2 L.R.A. (N.S.) 741.
Corporate seal, adoption of and effect and necessity for

3.

its use.

50

Am.

St. Rep.

150.

Effect of seal as evidence.

64

Am.

St. Rep. 260.

From what contracts may seal be omitted. 13 Am. Dec. 561.
Seal as affecting negotiability of bill or note of corporation. 35 L.R.A. 606.
Capacity of corporation to take title to real property. 94 Am. Dee. 381.
Right to locate mining claim. 7 L.R.A.(N.S.) 816.
How and by whom may conveyances by corporation be executed. 23 Am. Dec. 743.
Conveyance by corporation of land held adversely. 35 L.R.A. (N.S.) 743.
Power to deal in stock of other corporations. 18 L.R.A. 252; 28 Am. Rep. 15; 36

4.

Am.

St. Rep. 134.

Corporations as beneficiaries of charitable bequest. 14 L.R.A. (N.S.) 140; 37 L.R.A.
(N.S.) 1019.
13 Am. Dec. 108; 70 Am. St. Rep. 156.
8. Ultra vires contracts of corporations.
Contracts forbidden by their charters or other statutes. 51 Am. Dec. 341.
Power to borrow money. Ill Am. St. Rep. 309.
Power to give evidence of indebtedness and security therefor. Ill Am. St. Rep. 309.
Power of corporation to issue accommodation paper. 9 L.R.A.(N.S.) 193.
Commercial paper of corporation as payment of corporate debt. 35 L.R.A. (N.8.) 79.
Liability under continuing guaranty running to corporation for goods sold or credits
extended after a change in the corporation. 14 L.R.A. (N.S.) 1231.
Power of corporation organized for the manufacture and sale of liquor to enter irto
contracts of guaranty or suretyship on behalf of its customers, or prospective custom
.

27 L.R.A.(N.S.) 186.
26 L.R.A. 544.
Liability of corporation on contracts of promoter*.
Enforceability of loan to private corporation, which alone, or in connection with existing
indebtedness, exceeds the corporation's power to incur indebtedness. 11 L.R.A.(N.S.|
598
14 L.R.A.(N.S.) Ill; 37 L.R.A.(N.S.)
9! Corporation as trustee for charitable trust.
1011.

Power of corporation to insure life of officer for benefit of corporation.
(N.S.) 1020.
Practice of law or medicine by corporation. 32 L.R.A. (N.S.) 56,

16 L.R.A.

Who adopt. When. Every corporation formed under
chapter must within one mouth after filing articles of incorporation adopt
a code of by-laws for its government, not inconsistent with the constitution
and laws of this state. The assent of stockholders representing a majority
of all the subscribed capital stock, or of a majority of the members, if there
is no capital stock, is necessary to adopt by-laws, if they are adopted at a
meeting called for that purpose; and in event of such meeting being called
notice thereof shall be published two times, once in each week, for two successive weeks in some newspaper published in the county in which the principal place of business of the corporation is located, or if none is published
therein, then in a newspaper published at the seat of government.
The written assent of the holders of two-thirds of the stock, or of two§ 4534. By-laws.

this
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thirds of the members, if there is no capital stock, shall be effectual to adopt
a code of by-laws without a meeting for that purpose; provided, however, that

any corporation incorporated in this state after the taking effect of this act
may by its articles of incorporation provide that each stockholder shall have
only one vote on any question arising at any of its stockholders' meetings
regardless of the amount of stock owned; provided, further, that any corporation may amend its articles of incorporation at any time and adopt such
provisions of unit vote by a unanimous vote of all stockholders owning stock
in such corporation.
[1911, ch. 104; R. C. 1905, § 4201; Civ. C. 1877, § 403;
R. C. 1895, § 2883.]
Secretary can recover for extra services without showing by by-laws that services
pertain to duties of office. Edwards v. Railway Co., 4 D. 549, 33 N. W. 100.
By-laws, what may adopt. 85 Am. Dec. 617.
Mandamus to enforce provision of by-laws of corporation. 32 L.R.A. 575.
As to similar provision in Cal. Civ. Code, § 301. see McFaddcn v. Los Angeles Countv,
74 Cal. 571, 16 P...-. :<97: Vercouterc v. Golden State Land Co., 116 Cal. 410, 48 Pac.
375; Well* v. Black. 117 Cal. 157. 37 L.K.A. 619, 59 Am. St. Rep. 162, 48 Pac. 1090.

§ 4535.

Scope of by-laws. A corporation may by
is specially made, provide

its

by-laws,

when no

other provision
1.

2.
3.
4.

The time, place and manner of calling and conducting its meetings.
The number of stockholders or members constituting a quorum.
The mode of voting by proxy.
The time of the annual election for directors and the mode and manner

of giving notice thereof.
5. The compensation and duties of officers.
6. The manner of election and the tenure of office of all officers other than
the directors; and,
7. Suitable penalties for violation of by-laws, not exceeding in any case
one hundred dollars for any one offense. [R. C. 1905, § 4202; Civ. C. 1877,
§ 404; R. C. 1899, § 2884.]
Limitations on power to enact by-laws. 43 Am. St. Rep. 152.

By-laws restricting transfer of stock. 27 L.R.A. 271.
Effect of by-law requiring transfer of stock on books.
67 L.R.A. 672.
Effect of by-law on stockholders right to inspect corporate books.
20 L.R.A.(N.S.)
196.
Lien bv by-law on corporate stock aB notice of lien to pledgee or assignee. 39 L.R.A.
(N.S.) 295.
As to similar provision in Cal. Civ. Code, $ 303. see Wiekershara v. Brittan, 93 Cal.
34, 15 L.R.A. 106, 28 Pac. 792, 29 Pac. 51; People's Home Sav. Bank v. Superior Ct„
104 Cal. 649, 29 L.R.A. 844, 43 Am. St Rep. 147, 38 Pac. 452; Market Street R. Co. v.
Hellman, 109 Cal. 571, 42 Pac. 225.
S. Right to vote by proxy under by-laws.
18 L.R.A. 584; 29 L.R.A. 845.
18 L.R.A. 582.
4. Regulation by by-laws of elections by private corporations.
Modification by by-law of quorum for meeting of stockholders. 21 L.R.A. 175.
Edwards
5. Bv-laws silent* as to compensation and official duties, bow construed.
v. Fargo & Southern Ry., 4 Dak. 549. 33 N. W. 100.
24 L.R.A. 492.
6. By-law to compel acceptance of office.

§ 4536. Religious corporations, how officered. In addition to the provisions
of section 4535, religious corporations may in their by-laws provide for
the number and qualifications of their officers and directors, and the time
and mode of their election or appointment, their tenure of office, and the
qualifications of voters at meetings of the members, for their election. The
board of trustees,, vestry, chapter, governing committee, or other like body,
having charge of the temporal concerns and property of any religious association which has become a corporation, shall constitute the board of directors
of such corporation, and shall be of such number as may be determined
by the by-laws of the corporation, and may be appointed or elected, and act.
at such time and in such manner as may be in conformity with, or provided
by the general laws, cauons. rules, regulations, usages or discipline of the
religious organization to which the members of such corporation are attached. [R. C. 1905, § 4203; 1901, ch. 146.]
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Certificates.
Repeal of by-laws. All by-laws adopted
§ 4537. Record.
must be certified by a majority of the directors and secretary of the corpora
tion and copied in a legible hand in some book kept in the office of the cor
poration to be known as the " book of by-laws," and no by-laws shall take
effect until so copied, and the book shall then be opened to the inspection of
the public during office hours of each day except holidays. The by-laws may
be repealed or amended or new by-laws may be adopted at the annual meeting or at any other meeting of the stockholders or members, called for that
purpose by the directors, by a vote representing two-thirds of the subscribed
stock, or by two-thirds of the members; or the power to repeal and amend
the by-laws and to adopt new by-laws may by a similar vote at any such
meeting be delegated to the board of directors. The power when delegated
may be revoked by a similar vote at any regular mooting of the stockholders
or members. Whenever any amendment or new by-law is adopted it shall bo
copied in the book of by-laws with the original by-laws and immediately after
them, and shall not take effect until so copied. If any by-law is repealed, the
fact of the repeal with the date of the meeting at which the repeal was enacted
shall be stated in the said book and until so stated the repeal shall not take
-

[R. C. 1905, § 4204; Civ. C. 1877, § 405; R. C. 1899, § 2885.]
Effect of by-laws aa notice.
25 L.R.A. 48.
The directors of a corporation
§ 4538. Election of directors.

effect.

must bo

elected annually by the stockholders or members unless otherwise expressly
provided, and if no provision is made in the by-laws for the time of election,
Notice of election
the election must be held on the first Tuesday in June.
of directors must be given for the same time and in the same manner as
provided in section 4534. [R. C. 1905, § 4205; Civ. C. 1S77, § 406; R. C. 1895.
§ 2886.]
§ 4539. Same. At the first meeting at which by-laws are adopted, or at
such subsequent meeting as may then be designated, directors must be elected
to hold their offices for one year and until their successors are elected and
qualified. [R. C. 1905, § 4206 Civ. C. 1877, § 406; R. C. 1899, § 2887.1
Transferee of stock upon corporate records qualilied to become director, if transfer not
made for fraudulent purpose. In re Argus Printing Co., 1 X. D. 434, 48 X. W. 347.
§ 4540. Manner of voting. All elections of directors must be by ballot
and every stockholder shall have the right to vote, in person or by proxy, the
number of shares standing in his name as provided in section 4547, for as
many persons as there are directors to be elected, or to cumulate such shares
and give one candidate as many votes as the number of directors multiplied
by the number of his shares of stock shall equal, or to distribute them on the
same principle among as many candidates as he shall think fit. The persons
[R. C. 1905.
receiving the highest number of votes shall be declared elected.
§ 4207; Civ. C. 1877, $ 406; R. C. 1895, § 2888.]
Pledgee mav vote pledged stock. Re Argus Print. Co., 1 X. D. 434, 48 X. W. 347. :
;

\

L.K.A. 781. 26 Am. St. Hop. 639.
Voting by proxy. 27 Am. Deo. 60.
Aa to similar provision in Cal. Civ. Code. $ 307, see Wickersham . BrittAn, 93
34. I". L.R.A. 10t>. 28 Pac. 792. 29 Pac. 31: Dulin v. Pacific Wood & Coal Co., 103
?.'i7. I!.", Pac. 1043. 27 Pac. 207: Market Street R. Co. v. Hellman, 109 Cal. 571. 42
-»2.*i:
Smith v. San Francisco & X. P. R. Co., 115 Cal. 584, 47 Pac. 450. 1 Am. Xeg.
Kruuae v. Durbrow, 127 Cal. 681, 60 Pac. 433.

Cal.

Cal.
Pa».
Rep.

§ 4541. Number and power of directors. Unless otherwise expressly pro
vided, the corporate powers, business and property of all corporations formed
under this chapter must be exercised, conducted and controlled by a board
of not less than three nor more than eleven directors, to be elected from
among the holders of stock; or when there is no capital stock, then, from
the members of such corporation, and at least one of such directors must be
a resident of this state and the removal of such resident director from t Instate shall create a vacancy in his office. Directors Qf corporations for profit
must be holders of stock therein in an amount to be fixed by the by-laws of
the corporation. Directors of all other corporations must be members thereof.
ins -t
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Unless a quorum is present and acting, no business performed, or act done,
is valid, as against the corporation.
Whenever a vacancy occurs in the office
of director, unless the by-laws of the corporation otherwise provide, such
vacancy must be filled by an appointee of the board; provided, that the
trustees or directors of any private corporation created for religious, educational, or benevolent purposes, may number not less than three nor more
than twenty-one, and may be elected at such times, and for such periods,
and in such manner, and their qualifications be such as may be provided by
the articles of incorporation or bv-laws of such corporation.
[R. C. 1905,
§ 4208 1S97, ch. 57: R. C. 1899, § 2889.]
Transferee of stock upon corporate records qualified to become director if transfer not
made for fraudulent purpose. In re Argus Printing Co., 1 X. D. 434. 48 X. W. 347.
Cashier of bank must act within scope of power authorised by directors. North Star
Boot & Shoe Co. v. Stebl.ins, 2 S. D. 74, 48 N. W. 833.
Adoption of agreement of promoter may be implied from acts of corporation. Huron
Printing & Binding Co. v. Kittleson, 4 S. D. 520, 57 N. W. 233.
Has power to bring suit. Must act aa board. Minnehaha County v. Tborne, 6 S. D.
:

449, 61 X. W. 688.
Stock transferable to qualify person as director if not made for fraudulent purposes.
Re Argus Print. Co., l X. D. 434, 48 N. W. 347, 12 L.R.A. 781, 26 Am. St. Rep. 639.
Power to bring suit is in board of directors. Minnehaha Countv v. Thome, 6 S. D.
449, 61 X.

W.

688.

Officers not bound by contraets unauthorized bv directors.
Dea Moines Mlg. Co. v.
Milling Co., 9 S. D. 542, 70 N. \V. 339.
Bank not liable for fraud of its officer in individual capacity in securing release of
mortgage upon land sold bank. Staples r. Bank, 8 S. D. 222, 66 N. W. 314.
Cashier cannot contract for purchase of merchandise for bank. N. S. Shoe Co. v.
Stcbbine, 2 S. D. 74, 48 X. W. 833.
Adoption of promoter's agreement may be by implication. Huron Printing Co. v.
Kittleson, 4 S. D. 520, 67 X. W. 233 Dedrick v. Mortgage Co., 12 S. D. 59, 80 X. W. 153.
Adams 4 Westlake Co.
Officers cannot diminish capital in anticipation of insolvency.
v. Deyettc, 8 S. D. 119, 65 N. \Y. 471, 59 Am. St. Rep. 751, 31 L.R.A. 497.
Validity of contracts between a director and his corpbration. 139 Am. St. Rep. 598.
Liability of corporation on negotiable paper executed by officer or agent. 21 L.R.A.
;

(N.S.)

1046.
55 L.R.A. 752.
55 L.R.A. 758.
Liability of directors for acts in excess of their power.
for* their own acts and omissions with respect to matters within their authority.
65 L.R.A. 761.
35
for permitting business before eapital stock is all subscribed.
453.
for corporate debts where they sell the entire corporate property and distribute
the proceeds. 26 L.R.A.(N.S.) 267.
—for personal injuries resulting from tort 39 L.R.A. (N.S.) 901.
40
to corporation for amount it has been compelled to pay because of their tort.

Standard or degree of care of directors of a corporation.

LJUMXA.)

—

L.R.A,(X.S.) 1102.
Jurisdiction of equity over suits by corporation or ita representative to hold the
directors liable for losses occasioned by their fraud, bad faith or negligence. 8 L.R.A.
(N.S.) 739.
As to similar provision in Cal. Civ. Code, { 305, see Salfield v. Sutter County Land
Improv. k R. Co., 94 Cal. 546, 20 Pac. 1105; Rozccrans Gold Min. Co. v. Moray. Ill
Cal. 114, 43 Pac. 585; Pacific Bank v. Stone, 121 Cal. 202, 53 Pac. 634; Savings Bank
v. Harrett 126 Cal. 413, 58 Pac. 914; Porter v. Lassen County Land & Cattle Co., V27
Cal. 201. 59 Pac. 563: Brown v. Valley View Min. Co., 127 Cal. 630, 60 Pac. 424 ; Curtin
v. Salmon River Hvdraulic Gold Min. & Ditch Co.. 130 Cal. 346, 80 Am. St. Rep. 132,
62 Pac. 552 ; Bassett v. Fairchild, 132 Cal. 637, 52 L.R.A. 611, 61 Pac. 791, 64 Pac. 1082.

and election of officers. Immediately after their
must organize and elect a president of the corporation,
who must be one of their number, a secretary and treasurer. They must
perform the duties enjoined on them by law and the by-laws of the corporation. A majority of the directors is a sufficient number to form a board
for the transaction of business, and every decision of a majority of the
§ 4542. Organisation

lection the directors

dim-tors forming such board, made when duly assembled, is valid as a
rorporate act. [R. C. 1905. § 4209; Civ. C. 1877, § 408; R. C. 1895, § 2890.

Right to appoint receiver on failure of corporation to elect officers. 20 L.R.A. 213.
As to similar provision in Cal. Civ. Code, § 308, see Smith v. Los Angeles ImmigraSilver
tion k Land Co op. Asso., 78 Cal. 2S9, 12 Am. St. Rep. 53, 20 Pac. 677; Alta
10>0
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Alta Placer Min. Co.. 78 Cal. 629, 21 Pac. 373; Wickcraham v. Briunn. or,
Cal. 34, 15 L.R.A. 106, 28 Pac. 792, 29 Pac. 51; Smith v. Dorn, 96 Cal. 73, 30 Par. 1024;
Pacific Bank v. Stone. 121 Cal. 202, 53 Pac. 634; Porter v. Laasen County Land &, Cattle
Co., 127 Cal. 261, 59 Pac. 563; Bank of National City v. Johnston, 6 Cai Unrep. 41S, CO
Pac. 776.

Min. Co.

v.

§ 4543. Dividends only from profits. Limitations of indebtedness. ExcepThe directors of corporations must not make dividends except from
the surplus profits arising from the business thereof; nor must they divide,
withdraw or pay to the stockholders, or any of them, any part of the capital
stock, nor must they create debts beyond the subscribed capital stock, or
reduce or increase the capital stock, except as specially provided by law
provided, however, that the above limitation as to the creation of debts shall
not apply to the policy risks of insurance companies on which no loss has
occurred, or the notes, bonds or debentures of any loan or trust company,
organized under the provisions of this chapter, when payment of such notes,
bonds or debentures shall be secured by the actual transfer of real estate by
trust deed or mortgage for the payment of such notes, bonds or debentures,
which said real estate so transferred shall be of twice the value of the par
value of such notes, bonds and debentures; provided, further, that such
limitation shall not apply to any loan or trust company's guarantee of payment after transfer of any note, bond or debenture when the same is secured
by trust deed or mortgage as above stated; provided, further, that the
above limitation as to the creation of debts shall not apply to certificates and
debentures issued by investment companies for the creation of an investment
fund where the holder of such certificates or debentures shall by the terms
of the same, participate in the earnings of such investment fund.
[1909, ch.
63 ; B. C. 1905, § 4210 Civ. C. 1877. § 409 1889, ch. 81, § 1; B. C. 1895, § 2891.]
As to similar provision in Cal. Civ. Code, $ 309, see Kohl v. Lilienthal, 81 Cal. 378,
6 L.R.A. 520, 20 Pac. 401. 22 Pac. 689; Excelsior Water & Min. Co. v. Pierce, 90 Cal.
131, 27 Pac. 44; Underbill v. Santa Barbara Land Bldg. & Improv. Co., 93 Cal. 300, 28
Pac. 1049; Market Street R. Co. v. Hellman, 109 Cal. 571, 42 Pac. 225; Vcrcoutere v.
Golden State Land Co., 116 Cal. 410, 48 Pac. 375; Sacramento Bank v. Pacific Bank.
124 Cal. 147, 45 L.R.A. 863, 71 Am. St. Rep. 36, 56 Pac. 787; Santa Rosa Nat. Bank v.
Bamett, 125 Cal. 407, 58 Pac. 85; Schaake v. Eagle Automatic Can Co., 135 Cal. 472.
tion.

;

;

63 Pac. 1025, 67 Pac. 759.

Penalty for violation of last section. For a violation of the proof the last section the directors under whose administration the
same may have happened, except, those who may have caused their dissent
therefrom to be entered at large on the minutes of the directors at the time,
or were not present when the same did happen, are, in their individual and
private capacity, jointly and severally liable to the corporation, and to the
creditors thereof, in the event of its dissolution, to the full amount of the
capital stock so divided, withdrawn, paid out, or reduced, or debt contracted ;
and no statute of limitations is a bar to any action against such directors
There may.
for any sums for which they are made liable by this section.
however, be a division and distribution of the capital stock of any corporation
which remains after the payment of all its debts, upon its dissolution or the
[B. C. 1905, § 4211 ; Civ. C. 1877, § 409 :
expiration of its term of existence.
K. C. 1895, § 2892.]
§ 4545. False certificate or notice. Any officer of a corporation who willfully gives a certificate, or willfully makes an official report, public notice
or entry in any of the records or books of the corporation concerning the
corporation or its business, which is false in any material representation,
shall be liable for all damages resulting therefrom to any person injured
thereby: and if two or more officers unite or participate in the commission
of any of the acts herein designated, they shall be jointly and severally liable.
[R. C. 1905, § 4212; Civ. C. 1877, § 409; R. C. 1895, § 2893.1
False statements in reports required bv statute to be made to public officers as basis
§ 4544.

visions

of nation by individuals at
(N.S.) S72.

common law

for deceit against directors personally.

6 L.R.A.
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No director shall be removed from office.
§ 4546. Removal of directors.
unless by a vote of two-thirds of the members, or of stockholders holding
two-thirds of the capital stock, at a general meeting held after notice of
the time and place and of the intention to propose such removal. Meetings of
stockholders for this purpose may be called by the president, or by a majority
of the directors, or by members or stockholders holding at least one-half of
the votes. Such calls must be in writing and addressed to the secretary.
who must thereupon give notice of the time, place and object of the meeting
and by whose order it was called. If the secretary refuses to give the notice.
or if there is none, the call may be addressed directly to the members or
stockholders, and be served as a notice, in which case it must specify the
time and place of meeting. The notice must be given in the manner provided
in section 4534, unless other express provision has been made therefor in the
by-laws. In case of removal the vacancy may be filled by election at the
same meeting. [R. C. 1905, § 4213;. Civ. C. 1877, § 410; R. C. 1899, § 2894.1
Part of board of directors cannot bold special meeting without previous notice at.
branch office, and transfer practically all the corporate property. Summers v. Glenwoo
G. t 8. Min. Co., 15 S. D. 20, 86 N. W. 749.
Bight of attorney-general or other representative of state to maintain suit or proceeding to remove officers of private corporation. 18 L.R.A.(N.S.) 67a.
Power of directors to remove their own appointee who is one of the class of officer* U
(

whom the management of the business is coniided. 23 L.R.A.(N.S.) 1293.
§ 4547. Quorum. Proxy. At all elections or votes had for any purpose
there must be a majority of the subscribed capital stock, or of the members,
represented either in person or by proxy in writing. Every person acting
therein in person, or by proxy, or representative must be a member thereof
or a bona fide stockholder, having stock in his own name on the stock books
of the corporation at least ten days prior to the election. Any vote or election
had other than in accordance with the provisions of this article is voidable
at the instance of absent stockholders or members and may be set aside by
petition to the district court of the county where the same was held. Any
regular or called meeting of the stockholders or members may adjourn from
day to day, or from time to time, if for any reason there is not present a
majority of the subscribed stock or members, or no election had, such adjournment and the reasons therefor being recorded in the journal of proceedings
of the board of directors. [R. C. 1905, § 4214; Civ. C. 1877, § 411 ; R. C. 1895.
§ 2895.]
Irrevocable proxies. 56 Am. St. Rep. 138.
As to similar provision in Cal. Civ. Code, % 312. see Wright v. Central California
Co., 67 Cal. 532, 8 Pac. 70; Wickcrsham v. Brittan, 93 Cal. 34, 15 L.R.A.
IOC. 2S Pac. 792, 29 Pac. 51; People's Home Sav. Bank v. Superior Ct., 104 Cal. 649
29 L.R.A. 844, 43 Am. St. Rep. 147, 38 Pac. 452; Market Street R. Co. v. Hellman. 109
Cal. 571, 42 Pac. 225; San Diego, O. T. & P. B. R. Co. v. Pacific Beach Co., 112 Cal. 53.
33 L.R.A. 788, 44 Pac. 333; Smith v. San Francisco & N. P. R. Co., 115 CaL 584, 3.»
L.R.A. 309, 56 Am. St. Rep. 119, 47 Pac. 582; Krause v. Durbrow, 127 Cal. 6S1, 60 Pac.

Colony Water

438.

If from any cause an election does not take place
§ 4548. Election failing.
in the by-laws, it may be held on any day thereafter as

on the day appointed

provided for in such by-laws, or to which such election may be adjourned,
or ordered by the directors. If an election has not been held at the appointed time, and no adjourned or other meeting for the purpose has been
ordered by the directors, a meeting may be called by the stockholders as provided in section 4546.
(R. C. 1905, § 4215; Civ. C. 1877, § 412; R. C 1899.
§ 2896.]
Election confirmed or new one ordered. Upon the ap§ 4549. Action.
plication of any person or body corporate aggrieved by any election held
by any corporate body, or any proceedings thereof, the district judge of the
district in which such election is held must proceed forthwith summarily to
hear the allegations and proofs of the parties or otherwise inquire into the
matters of complaint, and thereupon confirm the election, order a new one
or direct such other relief in the premises as accords with right and jusiiee.

1087
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Before any proceedings are had under this section, five days' notice thereof
must be given to the adverse party, or those to be affected thereby. [R. C.
1905,- 6

4216; Civ. C. 1877,

§

412; R. C. 1899, § 2897.1

Aa to similar provision in Cal. Civ. Code, f 315, see Wickersham v. Brittan, A3 Cal.
34, 13 L.R.A. 106, 28 Pac. 792. 29 Pac. 51; Dulin v. Pacific Wood
Coal Co., 103 Cal.

t

357, 35 Pac. 1045, 37 Pac. 207; Whitehead v. Sweet, 126 Cal. 67, 58 Pac 376.
§ 4550. Where meetings held. The meetings of the stockholders and boards
of directors for the election of officers of a corporation must be held at its
office or principal place of business within this state, and the corporate
records must be kept at such office or principal place of business. All other
meetings of the board of directors may be held at such place, within or
without the state, as may be provided in the by-laws; provided, that the
meetings of the board of directors of a railway corporation may be held at
the business office of such corporation without the state as well as at its
principal place of business within the state. [R. C. 1905, § 4217 1897, ch. 116
R. C. 1899, § 2898.]
The meetings of the board of directors of any private
§ 4551. Same.
corporation created and existing or which may hereafter be created under
and by virtue of the laws of the state of North Dakota, having one or more
directors, resident in this state or having duly appointed an agent resident
in this state upon whom service may be made, may be held at any plaoo
mentioned and provided in its bv-laws either within or without the stata.
[R. C. 1905, § 4218; 1895, ch. 36, § 1; R. C. 1899, § 2899.]
§ 4552. Meetings, how called. When no provision is made in the by-law*
for regular meetings of the directors and the mode of calling special meetings,
all meetings must be called by special notice in writing, to be given to each
director by the secretary on the order of the president, or if there is none,
on the order of two directors. [R. C. 1905, § 4219; Civ. C. 1877, § 412; R. C.
1899, § 2900.]
Provision as to giving notice of mooting not mandatorv; a mooting when all are present may be L-gal. Troy Min. Co. v. White, 10 S. D. 475, 74 X. W, 236, 42 L.R.A. 549.
Validity of acts done at meetings not properly called. 18 Am. Dec. 102.
When special, notice to attend meeting may be omitted. 3 Am. St. Rep. 69.
As to similar provision in Cal. Civ. Code, § 320. see Granger v. Original Empire Mill
& Min. Co.. 5!t Cal. 678: Smith v. Dorn. OS Cal. 73. 30 Pac. 1024; Stockton Combined
Harvester A Agri. Works v. Houser, 109 Cal. 1, 41 Pac. 809; Curtin v. Salmon River
Hydraulic Gold Min. & Ditch Co., 130 Cal. 345, 80 Am. St. Rep. 132, 62 Pac. 552;
;

r
66 Pac. 220.
justice. Whenever from any cause there is no
person authorized to call or to preside at a meeting of a corporation, any
justice of the peace of the county where such corporation is established, may.

Kelley

§ 4553.

v.

Campbell, 134 Cal.

When

called

17. >,

by

on written application of three or more of the stockholders or of the members
thereof, issue a warrant to one of the stockholders or members, directing him
to call a meeting of the corporation by giving the notice required, and the
justice may in the same warrant direct such person to preside at such meeting until a clerk is chosen and qualified, if there is no other officer present
legally authorized to preside thereat. [R. C. 1905. § 4220 Civ. C. 1877, § 412
;

R. C. 1899. § 2901.]
Each stockholder of a
§ 4554. Liability of stockholders. Trust funds.
corporation is individually and personally liable for the debts of the corporation to the extent of the amount that is unpaid upon the stock held by him.
Any creditor of the corporation may institute joint or several actions against,
any or all of the stockholders of a corporation whose shares have not been
fully paid up, and in such action the court must ascertain the amount
that is unpaid upon the stock held by each stockholder and for which
he is liable, and several judgment must be rendered against each in conformity therewith. The liability of each stockholder is determined by the
amount unpaid upon the stock or shares owned by him at the time such
action is commenced, and such liability is not released by any subsequent
transfer of stock. The term stockholder, as used in this section, shall apply not
1088
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only to such persons as appear by the books of the corporation to be such
but also to every equitable owner of stock, although the same appears on the
books in the name of another; and also to every person who lias advanced
the installments or purchase money of stock in the name of a minor, so Ion*;
as the latter remains a minor; and also to every guardian or other trustee
who voluntarily invests any trust funds in the stock. Trust funds in the
hands of a guardian or trustee shall not be liable under the provisions of
this section by reason of any such investment, nor shall the person for whose
benefit the investment is made be responsible in respect to the stock until he
becomes competent and able to control the same; but the responsibility of
the guardian or trustee making the investment shall continue until that
period.
Stock held as collateral security, or by a trustee, or in any other
representative capacity does not make the holder thereof a stockholder within
the meaning of this section, except in the cases above mentioned, so as to
charge him with the debts or liabilities of the corporation but the pledgor,
or person, or estate represented is to be deemed the stockholder as respects
such liability. [R. C. 1905. § 4221; Civ. C. 1877, § 413; 1879, ch. 9, § 1 R. C.
:

:

1895, § 2902.]
Stockholder's liability
is limited to amount due upon his stock.
Busbv v. Rilevs 6 S.
"
D. 401. 61 N. W. 164.
Creditors cannot unite distinct and independent claim in one action. South Ben. TotCo. 'v. Ins. Co., 4 S. D. 173. 56 N. W. 98.
Officers may by their conduct hind themselves individually. Rust-Owen Lumber Co.
v. Well man, 10 S. I). 122, 72 N. \V. 89.
President of corporation engaged in loaning money presumed to have authority to
transfer promissory note by indorsement. Merrill v. Hurley, 6 S. D. 592, 62 N. W.V>H.
Creditor may maintain an action to enforce stockholders' liabilities, though claim
not reduced to judgment. Marshall-Wells Hardware Co. v. New Kra Coal Co. et a!.,
13 N. D. 396. 100 X. W. 10S4.
Liability upon subscriptions to stock.
40 Am. Dec. 358.
Effect of transfer of stock by subscriber.
14 Am. Dec. 264.
Enforcement of stockholders' liability in other state. 37 Am. St. Rep. 168.
Liability of stockholders to creditors of corporation. 3 Am. St. Rep. 806.
Liability of persona holding stock as collateral.
Am. St. Rep. 783 ; 68 Am. St. Rep.
1
542.
Liability of stockholders for debts of corporation. 43 Am. Dec. 694; 49 Am. Dee.
99 Am. Dec. 432.
;
Liability of members of incorporated religious society for its debts. 69 L.R.A. 256.
Liability of stockholders of insolvent insurance company.
38 L.R.A. 110.
of forfeiture of stock on stockholder's personal liability as to unpaid assess. Effect
ments. 27 L.R.A. 314.
Does statutory liability of stockholder or officer for debts of corporation include liability for torts.
22 L.R.A. (N.S.) 256.
Personal liability of executor, administrator or trustee on corporate stock belonging
to estate or trust, but standing in bis name.
30 L.R.A. (X.S.) 1092.
Issuance of stock at discount as affecting stockholder's liability for debt*. 8 L.R.A.
(N.S.) 263.
Effect of creditor's knowledge that stock was improperly issued as full paid upon his

308

right to reBort to holder of same.
8 L.R.A.(N.S.) 271.
As to similar provision in Cal. Civ. Code, § 322, see Sonoma Valley Bank v. Hill, 59
Cal. 107; Favmonville v. McCoullough, 59 Cal. 285; Harmon v. Page, 62 Cal. 448:
Mitchell v. Beckman. 64 Cal. 117, 28 Pac. 110; Derby v. Stevens, 64 Cal. 287, 30 Pac.
820; Bidwell v. Babcock, 87 Cal. 29, 25 Pac. 752; Potter v. Dear, 95 Cal. 578. 30 Pac.
777; Baihea v. Babcock. 95 Cal. 561, 29 Am. St Rep. 158, 27 Pac. 674, 30 Pac. 776:
Kennedv v. California Saw Bank. 97 Cal. 93, 33 Am. St. Rep. 163, 31 Pac. 84G: Borland
t. Nevada Bank, 93 Cal. 89. 37 Am. St. Rep. 32, 33 Pac. 737; Griffin & S. Co. v. Magnolia
Merrill, 107 Cal. 446, 4«
& H. Fruit Cannerv Co., 107 Cal. 378. 40 Pac. 495; Brown
Am. St. Rep. 145, 40 Pac. 557; Winona Wagon Co. v. Bull, 108 CaL 1, 40 Pac. 1077;
McGowan v. McDonald. Ill Cal. 57. 52 Am. St. Rep. 149, 43 Pac. 418; J. I. Case Plow
Works v. Montgomery, 115 Cal. 380, 47 Pac. 108; Grimwood v. Barry, 118 Cal. 274, 50
Pac. 430; Mvers v. Sierra Valley Stock k Agri. Asbo., 122 Cal. 669, 55 Pac. 689; Sacramento Bank" v. Pacific Bank, 124 Cal. 147, 45 L.R.A. 863, 71 Am. St. Rep. 36, 56 Pac.
787 Johnson v. Bank of Lake, 123 Cal. 6, 73 Am. St. Rep. 17, 57 Pac. 664: Santa Rosa
Nat. Bank v. Barnctt, 125 Cal. 407, 58 Pac. 85; Welch v. Sargent, 127 Cal. 72, 59 Pac
319; Wells. F. & Co. v. Enright, 127 Cal. 669, 49 L.R.A. 647, 60 Pac. 439; Hurlburt v.
Arthur. 140 Cal. 103, 98 Am. St. Rep. 17, 73 Pac. 734.

.

;
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§ 4555. When uncalled meeting valid. When all the stockholders or mem
bers of a corporation are present at any meeting, however called or notified
and sign a written consent thereto on the record of such meeting, the doingof such meeting are as valid as if had at a meeting legally culled an<!
noticed; but this section shall not be construed to authorize the stock or
bonded indebtedness of corporations to be increased, except at a meeting
held after sixty days' notice. The stockholders or members of such corpora
tion, when so assembled, may elect officers to fill all vacancies then existing,
and may act upon such other business as might lawfully be transacted at
regular meetings of the corporation. [R. C. 1905, § 4222; Civ. C. 1877, § 414
R. C. 1895, § 2903.]
When the shares of stock in a corporation
§ 4556. Nonresident transfers.
are owned by parties residing out of the state, the president, secretary ami
directors of the corporation before entering any transfer of the shares on its
books, or issuing a certificate therefor to the transferee, may require from
the attorney or agent of the nonresident owner, or from the person claim
ing under the transfer, an affidavit or other evidence that the nonresident
owner was alive at the date of the transfer, and if such affidavit or other
satisfactory evidence is not furnished, may require from the attorney, agent
or claimant a bond of indemnity with two sureties satisfactory to the officers
of the corporation or if not so satisfactory, then one approved by the district
judge of the county in which the principal office of the corporation is situated,
conditioned to protect the corporation against any liability to the legal repre
sentatives of the owner of the shares in case of his or her death before
the transfer, and if such affidavit, or other evidence, or bond is not furnished
when required, as herein provided, neither the corporation, nor any officer
thereof, shall be liable for refusing to enter the transfer on the books of the
corporation. [R. C. 1905, § 4223; Civ. C. 1877, § 415; R. C. 1895, § 2904.]
Increasing or diminishing stock. Every
§ 4557. Powers of corporation.
corporation may increase or diminish its capital stock at a meeting called for
that purpose by the directors, as follows
1. Notice of the time and place of the meeting stating its object and the
amount to which it is proposed to increase or diminish its capital stock must
be personally served on each stockholder resident in the state sixty days
prior to the time of such meeting at his place of residence if known and the
notice must be given to stockholders whose place of residence is unknown or
who are not residents in the state by the publication of such notice in a news
paper published in the county where the principal office of the corporation is
situated, not less than once a week for sixty days prior to such meeting; provided, that the capital stock of any railway company organized under the
laws of this state may be increased to such an amount as may by its stockholders be deemed necessary for the purchase or construction of any railroad
which it may be legally empowered to purchase or construct; for additions
to or improvements of its railroad or property; for additional equipment
which may be necessary in the operation of its railroad and for real estate
that may be needed by said corporation for railway purposes, by a majority
vote of all its stock, in person or by proxy at any annual meeting, or at any
meeting called by its directors for that purpose, by a notice in writing to
each stockholder, to be served on him personally or by depositing the same
in the post office, postage paid, properly directed to him at the post office
nearest his usual place of residence at least forty days prior to such meeting.
Such notice shall state the time and place of such meeting, its object and the
amount to which it is proposed to increase such capital stock. No vote in
favor of such increase shall take effect until the proceedings of such meeting,
showing the names of all of the stockholders voting therefor and the amount
of stock owned by each, shall be entered upon the records of such corporation.
Every such corporation so increasing its' capital stock, shall tile with the
secretary of state, whenever issues of stock shall be made under this section,
?

•

;
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a report showing the amount issued and the purposes to which it has been,
or is to be, devoted, which report shall be verified by the oath of the president
or the general manager thereof and of the chief engineer.
2. The capital stock must in no case be diminished to an amount less than
the indebtedness of the corporation, or the estimated cost of the works which
it may be the purpose of the corporation to construct.
3. At least two-thirds of the entire capital stock, except as hereinbefore
provided, must be represented by the vote in favor of the increase or diminution before it can be effected.
4. A certificate must be signed by the chairman and the secretary of the
meeting and a majority of the directors, showing a compliance with the requirements of this section, the amount to which the capital stock has been
increased or diminished, the amount of stock represented at the meeting and
the vote by which the object was accomplished.
5. The certificate must be filed in the office of the secretary of state, there
to be recorded in the book of corporations, and thereupon the capital stock
shall be so increased or diminished.
[1907, ch. 53; E. C. 1905, § 4224; Civ. C.
1877, § 416; R. C. 1899, § 2905.]
Right of existing stockholder to subscribe for increase of capital stock. 12 L.R.A.
(N.S.) 9G9.
Injunction against reduction of capital stock. 1 J..R.A. (N.S.) 571.
Reduction of preferred, guaranteed and interest-bearing stock. 27 L-.R.A. 151.
As to similar provision in Cal. Civ. Code, f 359, see Jefferson v. Hewitt, 103 Cal. 624,
37 Pa*. 638: Market Street R. Co. v. Hellman, 109 Cal. 571, 42 Pac. 225; Kellennan v.
Maicr. 116 Cal. 416, 48 Pac. 377; Boyd v. Heron, 125 Cal. 453, 58 Pac 64; Richardson
v. Chicago Packing & Provision Co., 6 Cal. Unrep. 606, 63 Pac. 74.

§ 4558. Kind of stock. Every corporation shall have power to create two
or more kinds of stock of such classes, with such designations, preferences and
voting powers, or restriction or qualification thereof, as shall be stated and
expressed in the articles of ineorporation ; and preferred stock may, if desired,
be made subject to redemption at no less than par, at a fixed time and price,
to be expressed in the certificate thereof; and the holders thereof shall be
entitled to receive and the corporation shall be bound to pay thereon a fixed
yearly dividend, to be expressed in the certificate, payable quarterly, half
yearly or yearly before any dividend shall be set apart or paid on the common
stock, and such dividends may be made cumulative.
[1909, ch. 61.]
§ 4559. Bonds, how issued. At a meeting of the stockholders of the corporation called for that purpose by the directors a corporation may issue bonds,
as follows:
1. Notice of the time and place of the meeting, stating its object and the
amount of bonds to be issued, must be served in the manner provided in the
last section.
2. At least two-thirds of the entire capital stock must be represented by
the vote in favor of the issuance of bonds.
3. The certificate must be signed by the chairman and secretary of the
meeting and a majority of the directors, showing a compliance with the
requirements of this section, the amount of bonds to be issued, the amount of
stock represented at the meeting and the vote by which the object was
accomplished, which certificate shall be filed in the office of the secretary
of state, there to be recorded in the book of corporations.
violation of any of the provisions of this section shall render every
director, officer and stockholder of the corporation, who had knowledge of
such violation and did not dissent therefrom and cause his dissent to be
entered at large upon the journal of the corporation, jointly and severally
liable for all debts so created.
[R. C. 1905, § 4225 R. C. 1895, § 2906.]

A

;

Article 5.— Corporate Records.
Stock book.
Publicity.
All
§ 4560. Record of business transactions.
corporations for profit are required to keep a record of all their business
10.11
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transactions; a journal of all meetings of their directors, members or stockholders, with the time and place of holding the same, whether regular or
special, and, if special, its object, how authorized and the notice thereof
given. The record must embrace every act done, or ordered to be done who
were present and who were absent; and if requested by any director, member
or stockholder, the time shall be noted when he entered the meeting or
obtained leave of absence therefrom. On a similar request the yeas and nays
must be taken on any proposition and a record thereof made. On a similar
request the protest of any director, member or stockholder to any action or
proposed action must be entered in full. All such records shall be open to
the inspection of any director, member or stockholder or creditor of the
corporation. In addition to the records above required to be kept corporations
for profit must keep a book to be known as the " stock and transfer book," in
which must be kept a record of all stock; the names of the stockholders or
members alphabetically arranged installments paid or unpaid assessments
levied and paid or unpaid; a statement of every alienation, sale or transfer
of stock made, the date thereof, and by and to whom, and all such other
records as the by-laws prescribe. Corporations for religious and benevolent
purposes must provide in their by-laws for such records to be kept as may
be necessary. Such stock and transfer book must be kept open to the inspection of any stockholder, member or creditor. [R. C. 1005. § 4220; Civ. C. 1877.
§ 417; R. C. 1899. § 2907.]
Legislature cannot limit or interfere with transferability of national bank stock.
;

:

;

Doty

v. Bank. 3 N. D. 9, 53 X. W. 77, 17 L.R.A. 259.
Transfer of pledged stock need not be made on books.

33 X.

W.

Van Cise

v.

Bank, 4 D.

48"..

697.

not public registration act and right of pledgee of corporate stock is superior
to that of subsequent attaching creditor of pledgor.
State Bkg. & T. Co. v. Tavlor, 25
S. D. 577, 29 L.H.A.(X.S.) 523, 127 X. W. 590.
Mandamus lies to compel record of transfer of corporate stock on corporation's books
by officers. Amidon v. Florence Farmers' Elevator Co., 28 S. D. 24, 132 X. W. 166..
Conclusiveness of records and the power to amend.
13 Am. St. Rep. 550.
Effect of failure to enter resolutions and acts in records.
74 Am. Dec. 309.
Right to inspect corporate hooks. 45 L.R.A. 446; 20 L.R.A.fX.S.) 185; 30 L.R.A.
(X..S.) 291; 42 L.R.A. (X.S.) 332.
Right of stockholder to inspect hooks and remedies for its enforcement. 107 Am. St.
Rep. 674.
May the right of a stockholder in a corporation, to inspect the books of the corporation, be delegated to an agent.
2 B. R. C. 97t».
Power to compel production of corporate books to aid in assessing holder of 6tocks or
his estate.
8 L.K.A.lX.S.) 788.
As to similar provision in Cal. Civ. Code, §§ 377. 378, see Kitowles v. Sandercock, 107
Cal. 629, 40 Fac. 1047; Middleton v. Arastraville Min. Co., 146 Cal. 219\ 79 Pac. 889.
Is

/

Article

6.

— Amending

Articles of Incorporation.

incorporation.
Any private corporation
created or existing, or which may hereafter be created under the laws of
the state of North Dakota, may amend or change its articles of incorporation
at a meeting called for that purpose by the directors, as follows
1. Notice of the time and place of the meeting, stating its object, must
be served in the manner prescribed in section 4557.
2. At least two-thirds of the entire capital stock must be represented by
the vote in favor of the amendment or change in the articles of incorporation.
certificate must be signed by the chairman and secretary of the
3.
meeting and a majority of the directors, showing a compliance with the
requirements of this section, the articles to be amended or changed, the
amount of stock or the number of members represented at the meeting and
the vote by which the object was accomplished.
4. The certificate must be filed in the office of the secretary of state, there
to be recorded in the book of corporations, and thereupon the articles shalL
§ 4661.

Amending

articles

of

A

be so amended.
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5. The written assent of the holders of three-fourths of the capital stock
or members shall be, as effectual to authorize the change or amendment of
the articles of incorporation as if a meeting of the stockholders, as prescribed
by this section, was called and held and upon such written assent the directors
may proceed to make the certificate to the secretary of state as herein provided. [R. C. 1905, § 4227 1893, ch. 40, § 1 11. C. 1895, § 2908.]
Any private corporation now
§ 4562. Renewal of corporate existence.
existing in this state or which may hereafter be created under the laws of
this state may at any time prior to the expiration of the period of its corporate
vistence as limited by its articles of incorporation or by this chapter renew
the term of its corporate existence for another term of years, not exceeding
the period limited by law, by amending its articles of incorporation in the
manner and'upon the notice prescribed in section 4561. [R. C. 1905. § 4228;
;

;

•

R. C. 1895,

2909.]

§

Article 7.— Changing Cowokatk

2\

amk.

Changing corporate name.
Every private corporation created
and existing, or which may hereafter be created under the laws of the state
of North Dakota, may change its name at a meeting called for that purpose
§ 4563.

by the directors, as follows:
1. Notice of the time and place of the meeting, stating its object, must
be served in the manner prescribed in section 4557.
2. At least two-thirds of the entire capital stock must be represented by
the vote in favor of the change of name.
3. A certificate must be signed by the chairman and secretary of the meeting and a majority of the directors', showing a compliance with the requirements of this section, the name adopted as the new name of such corporation,
the amount of stock or the number of the members represented at the meeting
and the vote by which the change of name was accomplished.
4. The certificate must be filed in the office of the secretary of state, there
to be recorded in the book of corporations, and thereupon the name of such
corporation shall be so changed.
5. The written assent of the holders of three-fourths of the subscribed
capital stock shall be as effectual to authorize the change of name as if a
meeting was called and held, as prescribed by this section, and upon such
written assent the president and secretary may proceed to make the certificate
to the secretary of state as herein provided.
6. Every proceeding, act, liability or thing done, undertaken or incurred
by or on behalf of the corporation, under its former name, shall be and
continue of the same validity and obligation under such new name as if the
name had remained unchanged. [R. C. 1905, § 4229: 1893, ch. 41, § 1; R. C.

1895,

§

2910.1

Change

in

name

Mercantile Co.

v.

of corporation bv amendment haB no effect upon
State Mut. F. Ab*o., 23 S. D. 1, 119 X. W. 1008.

Article

8.

— Chanoino

its identity.

Peever

Corporate Headquarters.

Every private corporation
Changing corporate headquarters.
ereated and existing, or which may hereafter be created under the laws of
the state of North Dakota, except banking and building and loan associations,
annuity, safety deposit and trust companies, and all corporations subject
under the laws to examination by the state examiner, may change the place
where its principal business is to be transacted at a meeting called for that
purpose by the directors, as follows:
1. Notice of the time and place of the meeting, stating its object, must
be served in the manner specified in section 4557.
2. At least two-thirds of the entire capital stock must be represented by
the vote in favor of the change of the place where the principal business of
§ 4564.

the corporation

is

to be transacted.
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3. A certificate must be signed by the chairman and secretary of the
meeting and a majority of the directors, showing a compliance with the
requirements of this section, the place to which the place where the principal
business of the corporation is to be transacted has been changed, the amount
of stock or the number of the members represented at the meeting, and the
vote by which the object was accomplished.

4. The certificate must be filed in the office of the secretary of state, there
to be recorded in the book of corporations, and thereupon the place where
the principal business of the corporation is to be transacted shall be so

changed.
5. The written assent of the holders of three-fourths of the subscribed
capital stock shall be as effectual to authorize such change as if a meeting

was called and hold and upon such written assent the directors may proceed
to make the certificate herein provided for.
[R. C. 1905, § 4230 1890, ch. 49
;

;

R. C. 1895, § 2911; 1905, ch. 66.]

Article

—

9.
Dissolution of Corporations.
Voluntary, how. A corporation is dissolved:
1. By the expiration of the time limited by its articles of incorporation.
2. Its involuntary dissolution is provided for in chapter 27 of the code of
civil procedure.
3. If voluntary, its dissolution may be effected in the following manner:
(a) A corporation may be dissolved by the district court of the county
where its office or principal place of business is situated, upon its voluntary
application for that purpose.
(b) The application must be in writing and must set forth, that at a
meeting of the stockholders or members called for that purpose the dissolution
of the corporation was resolved upon by a two-thirds vote of all the stockholders or members, and that all claims and demands against the corporation
have been satisfied and discharged.
(c) The application must be signed by a majority of the board of directors,
trustees or other officers having the management of the affairs of the corporation and must be verified in the same manner as a complaint in a civil

§ 4565. Involuntary.

action.
(d) If the court is satisfied that the application is in conformity with this
must order the application to be filed and that the clerk give not
less than thirty nor more than fifty days' notice of the application by publication in some newspaper published in the county and if there are none such,
then by advertisement posted in five of the principal places in the county.
article, it

(e)

may

At any time before the expiration of the time of publication any person
file

objections to the application.

After the time of publication has expired the court may upon five
days' notice to the persons who have filed objections, or without further
notice, if no objections have been filed, proceed to hear and determine the
application; and if all the statements therein made are shown to be true, the
court must declare the corporation dissolved.
(g) The application, notices and proof of publication, objections, if any.
and declaration of dissolution constitute the judgment roll, and from the
judgment an appeal mav be taken in the same manner as in other actions.
(f)

[R. C. 1905. $ 4231 Civ. C. 1877. § 418: R. C. 1899, § 2912.]
Where by statute directors become trusteed for creditors and stockholders upon dis
solution, thev may maintain action in other state where corporation could have done so.
Root v. Swoi ney, 12 S. D. 43, 80 N. W. 149.
Arts and proceedings to dissolve. 134 Am. St. Rep. 309.
Kff.-ct of dissolution.
12 Am. Dec. 239: 7 Am. St. Rep. 717.
upon debt* and pending actions. 40 Am. Dec. 737.
Effect of proceedings for dissolution of .orporation upon its right* of action.
15
L.R.A. 627.
Dissolution as excusing creditor from exercising remedies against corporation as
condition of enforcing stockholder's liability on unpaid subscription. 24 L.R,A.(N.S.) 68t.
:
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Effect of winding up proceeding* on right to rescind subscription for fraud or mixrepresentation. 33 L.R.A. 727.
Recovering for services and expenses under a running contract with a corporation
ended by its dissolution. 69 L.R.A. 124.
1. Abatement of action by or against corporation in absence of a saving statute by
expiration of charter.
32 L.R.A. X.S.) 446.
S. Right of stockholder to maintain a bill to dissolve and to distribute assets.
91
(

Am. St. Rep. 33.
Power of courts

to decree dissolution.
96 Am. Dec. 756.
S. Right of minority stockholder to restrain voluntary dissolution of corporation by
directors or other stockholders. 23 L.R.A.(N.S.) 1177.

If a corporation does not organize and com§ 4566. Lapse by noxiuser.
mence the transaction of business or the construction of its works within one

year from the date of

[R. C.
its incorporation, its corporate powers cease.
1905, § 4232; Civ. C. 1877, § 419; R. C. 1899, § 2913.]
4567.
Directors
trustees on dissolution.
Unless other persons are
§
appointed by the court, the directors or managers of the affairs of such
corporation at the time of its dissolution, are trustees of the creditors and
stockholders or members of the corporation dissolved, and have full power
to settle the affairs of the corporation, and to collect and pay debts, and divide
among the stockholders the property which remains after the payment of
debts and necessary expenses and for such purposes may maintain or defend
actions, in their own names, by the style of the trustees of such corporation
dissolved, naming it, and no action whereto any such corporation is a party
shall abate by reason of such dissolution. And "the said trustees, for the purposes aforesaid, may convey, in the name of such corporation dissolved, any
real or personal property owned by it at the time of such dissolution, and
execute proper instruments of conveyance for the transfer thereof, and satisfy
any real estate or chattel mortgages and other liens, which may appear of
record in favor of such corporation dissolved, which instruments shall be
acknowledged, in the form as near as may be, as prescribed for the acknowledgment of instruments by corporations, such trustees being treated as
officers.
The form of signature shall be as follows, viz.:
;

The

A

Corporation Dissolved.

By
Trustees
[R. C. 1905, § 4233; Civ. C. 1877, § 420; R. C. 1899, § 2914; 1903, ch. 59.1
Mav maintain action in another state where corporation could have done so. Root
v. Sweeney, 12 S. D. 43, 80 N. W. 149.
Disposition of real estate upon the dissolution of a corporation created for benevolent
:>j
purposes.
L.R.A. (N.S.) 895.
Liability of directors for corporate debts where they sell the entire corporate property and distribute the proceeds. 26 L.R.A. N.S.) 267*
As to similar provision in Cal. Civ. Code, i 400, see Havemeyer v. Superior Ct., 84
Cal. 327. 10 L.R.A. 627, 18 Am. St. Rep. 192, 24 Pac. 121; State Invest. & Ins. Co.
v. Superior Ct., 101 Cal. 135, 35 Pac. 549.

or social

(

The trustees mentioned in the preceding sec§ 4568. Liability of trustees.
tion are jointly and severally responsible to the creditors, stockholders and
members of the corporation to the extent of its property in their hands. [R. C.
1<>05. § 4234; Civ. C. 1877, § 421 ; R. C. 1899, § 2915.]
corporation once dissolved can be revived only
§ 4569. How revived.
[R. C. 1905, § 4235; Civ. C.
by the same power by which it could be created.
1877. § 422; R. C. 1899, § 2916.]

A

Article

When

10.

— Assessments

of Stock.

The directors of any corporation formed or existing
under the laws of this state, after one-fourth of its capital stock has been
subscribed, may for the purpose of paying expenses, conducting business or
paying debts, levy and collect assessments upon the subscribed capital stock
§ 4570.

levied.
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manner and form and

to the extent provided herein.
|R. C.
1903, § 4236 Civ. C. 1877, § 423; R. C. 1899, § 2917.]
As to similar provision in Cal. Civ. Code, § 331, pee Younglovo v. Steinman, 80 Cai.
37.->, 22 Pao. 189;
Lankershim Ranch Land & Water Co. v. Herhergrr, *2 Cnl. 600, 23
I'ac 134; Arroyo Ditch A Water Co. v. Superior Ct., 92 Cal. 47, 27 Am. St. Rep. 91. 2S
Pac 54; San Joaquin Land & Water Co. v. Beecher, 101 Cal. 70, 35 Pac. 349: San
Bernardino Invest. Co. v. Merrill, 108 Cal. 490, 41 Pac. 487; Market Street R. Co. v.
Hellman, 109 Cal. 571, 42 Pac. 225; Ventura 4, O. Valley R. Co. v. Hartman, 116 Cal.
260, 48 Pac. 65; Herbert Kraft Co. Bank v. Bank of Orfand, 133 Cal. 64, 05 Pac. 14'..
No assessment must exceed ten per eent of the
§ 4571. Limitation of.
amount of the capital stock named in the articles of incorporation, except in
the cases in this section otherwise provided for, as follows:
1. If the whole capital of a corporation has not been paid up, and the corporation is unable to meet its liabilities or to satisfy the claims of its creditors,
the assessment may be for the full amount unpaid upon the capital stock or
if a less amount is sufficient then it may be for such a percentage as will raise
;

;

that amount.
2. The directors of railroad corporations may assess the capital stock in
installments of not more than ten per cent per month, unless in the articles
of incorporation it is otherwise provided.
3. The directors of fire or marine insurance corporations may assess such
a percentage of the capital stock as they deem proper.
[R. C. 1905, § 4237;
Civ. C. 1877, § 424; R. C. 1899. § 2918.]
Right to make assessment of stock. 76 Am. St. Rep. 126.
Effect of transfer of shares of stock on liability for unpaid subscriptions.
47 L.R.A.
246; 30 L.R.A. (N.S.) 283.
Liability of pledgee of stock as a shareholder.
36 L.K.A. 139; 19 L.R.A. X.S.) 249.
As to similar provision in Cal. Civ. Code. $ 332, see Santa Cruz R. Co. v. Spreckle*-.
65 Cal. 193, 3 Pac. 661, 802; Marvsvillc Klcctric Light & P. Co. v. Johnson, 93 Cal.
538, 27 Am. St. Rep. 215, 29 Pac. 12*6; Kohler v. Agasaiz, 99 Csl. 9. 33 Pac. 741; Shivelv
v. Eureka Tellurium Gold Min. Co., 129 Cal. 293, 61 Pac. 939.
(

§ 4572. When new assessment can be levied. No assessment must be levied
while any portion of a previous one remains unpaid, unless
1. The power of the corporation has been exercised in accordance with the
provisions of this article for the purpose of collecting such previous assessment.
2. The collection of the previous assessment has been enjoined
or,
3. The assessment falls within the provisions of either the first, second or
third subdivision of section 4571.
[R. C. 1905, § 4238; Civ. C. 1877, § 425:
R. C. 1899, § 2919.]
Right to make successive assessments on stockholders to pay debts. 66 L.R.A. DTI.
;

Assessments on paid-up stock. 45 L.R.A. 648; 22 L.R.A. (N.S.) 1013.
Ar to similar provision in Cal. Civ. Code, | 333, see Santa Cruz R. Co. v. Spreckh-.
65 Cal. 193, 3 Pac. 661, 802; Shivelv v. Eureka Tellurium Gold Min. Co., 129 Cal. 2!»:
61 Pac. 939; Strouse v. Sylvester, 8 Cal. Unrep. 798, 66 Pac. 660.
.

Every order levying an assessment must
§ 4573. Requisites of assessment.
specify the amount thereof, when, to whom and where payable, fix a day subsequent to the full term of publication of the assessment notice on which the unpaid assessments shall be delinquent, not less than thirty nor more than sixty
days from the time of making the order of levying the assessment; and a day for
the sale of delinquent stock, not less than fifteen nor more than sixty days
from the day the stock is declared delinquent.
[R. C. 1905, § 4239; Civ. C.
1877, § 426; R. C. 1899, § 2920.]
As to similar provision in Cal. Civ. Code, § 334, see Shively v. Eureka Tellurium
Gold Min. Co., 129 Cal. 293. 01 Pac. 939; San Bernardino Invest. Co. v. Merrill, 108 Cal.
490, 41 Pac. 487.

Upon the making of the order the secretary shall
§ 4574. Form of notice.
cause to be published a notice thereof in the following form
(Name of corporation in full. Location of principal place of business.)
Notice is hereby given that at a meeting of the directors, held on the (date),
an assessment of (amount) per share was levied upon the capital stock of the
corporation, payable (when, to whom and where). Any stock upon which this
assessment shall remain unpaid on the (day fixed) will be delinquent and
10D6
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1

"iIS

advertised for sale at public auction and unless payment is made before, will
be sold on the (day appointed), to pay the delinquent assessment together
with costs of advertising and expenses of sale.
(Signature of secretary with location of office.)
K. C. 1905, § 4240; Civ. C. 1877, § 427; R. C. 1899, § 2921.]
As to similar provision in Cal. Civ. Code. $ 335, sec San Joaquin Land 4 Water Co.
v. Beecher, 101 Cal. 70, 35 Pac. 349; Shively v. Eureka Tellurium Gold Min. Co., 129
Cal.

293, 61

Pac. 939.

The notice must be personally served upon
§ 4575. Service of notice.
each stockholder, or in lieu of personal service, must be sent through the
mail, addressed to each stockholder at his place of residence, if known, and
if not known, at the place where the principal office of the corporation is
situated, and be published once a week for four successive weeks in some
newspaper of general circulation and devoted to the publication of general
news, published at the place designated in the articles of incorporation as
the principal place of business, and also in some newspaper published in the
county in which the works of the corporation are situated, if a paper is published therein.
If the works of the corporation are not within a state or territory of the United States, publication in a paper of the place where they are
If there is no newspaper published at the place
situated is not necessary.
designated as the principal place of business of the corporation, then the pubsome
other newspaper of the county, if there is one.
lication must be made in
and if there is none, then in a newspaper published in an adjoining county.
[R. C. 1905, § 4241; Civ. C. 1877, § 423; R. C. 1899, § 2922.1
As
Min.

to similar provision in Cal. Civ. Code, i 336, see Shively v.
129 Cal. 293, 61 Pac. 939.

Eureka Tellurium Gold

Co.,

If any portion of the assessment mentioned
§ 4576. Notice of delinquency.
in the notice remains unpaid on the day specified therein for declaring the
stock delinquent, the secretary must, unless otherwise ordered by the board
of directors, cause to be published in the same papers in which the notice
hereinbefore provided for shall have been published a notice substantially in
the following form:
(Name in full. Location of principal place of business.)
There is delinquent upon the following described stock on account
Notice.
of assessment levied on the (date), (and assessments levied previous thereto,
if any), the several amounts set opposite the names of the respective share(Names, number of certificate, number of shares, amount).
holders, as follows
And in accordance with law (and an order of the board of directors made
on the (date), if any such order shall have been made), so many shares of
••ach parcel of such stock as may be necessary, will be sold, at the (particular
place), on the (date), at (the hour) of such day, to pay delinquent assessments
thereon, together with costs of advertising and expenses of the sale.
(Name of secretary with location of office.)
R. C. 1905, § 4242; Civ. C. 1877, § 429; R. C. 1899. § 2923.1
As to similar provision in Cal. Civ. Code. 5 337, see San Joaquin Land 4 Water
Merrill, 108
Co. v. Bcecher, 101 Cal. 70. 35 Par. 349; San Bernardino Invest. Co.
Cal. 490. 41 Pac. 487; Stockton Combined llarvester & Agri. Works v. Houser, 109
Cal. 1, 41 Pac. 809 Shively v. Eureka Tellurium Gold Min. Co., 129 Cal. 293, 61 Pac. 939.
The notice must specify every certificate of
§ 4577. Contents of notice.
stock, the number of shares it represents and the amount due thereon, except
when certificates may not have been issued to parties entitled thereto, in
which case the number of shares and amount due thereon together with the
tact that the certificate for such shares has not been issued must be stated.
R. C. 1905, § 4243; Civ. C. 1877, § 430; R. C. 1899, § 2924.]
As to similar provision in Cal. Civ. Code, 5 338, eee San Joaquin Land A Water Co.
v. Merrill, 108 Cal.
v. Beecher. 101 Cal. 70, 35 Pac. 249; San Bernardino Invest. Co.
:

i

;

Cal. 293. 61 Pac. 939.

The notice when published in a daily paper
§ 4678. Publication thereof.
must be published for ten days, excluding Sundays and holidays, previous
published
in a weekly paper it must be published
When
of
sale.
to the day
1097

Digitized by

Google

CIVIL CODE.

§§ 4578-4585

Corporations.

two weeks previous to the day of sale. The first publication
delinquent sales must be at least fifteen days prior to the day of sale.

in each issue for

of

all

[R. C. 1905, § 4244; Civ. C. 1877, § 431

; R. C. 1899,
§ 2925.]
to similar provision in Cal. Civ. Code, | 333, see San Joaquin land & Water Co.
Beeehcr, 101 Cal. 70, 35 Pac. 249; San Bernardino Invest. Co. v. Merrill, 108 Cal.
490, 41 Pac. 487.

As

v.

By the publication of the notice the
§ 4579. Jurisdiction to sell stock.
corporation acquires jurisdiction to sell and convey a perfect title to all of
the stock described in the notice of sale upon which any portion of the assessment or costs of advertising remains unpaid at the hour appointed for the
sale, but must sell no more of such stock than is necessary to pay the assessments due and costs of sale.
[R. C. 1905, § 4245; Civ. C. 1877, § 432; R. C.
1899, § 292G.]
§ 4580. Manner of sale. On the day, at the place and at the time appointed
the notice of sale the secretary must, unless otherwise ordered by the
directors, sell or cause to be sold at public auction to the highest bidder for
cash so many shares of each parcel of the described stock as may be necessary
to pay the assessment and charges thereon according to the terms of sale; if
payment is made before the time fixed for sale, the party paying is only
required to pay the actual cost of advertising in addition to the assessment.
[R. C. 1905. § 4246; Civ. C. 1877, § 433; R. C. 1899, § 2927.]
The person offering at such sale to pay
§ 4581. Highest Didder defined.
the assessment and costs for the smallest number of shares or fraction of a
share is the highest bidder and the stock purchased must be transferred to
him on the stock books of the corporation on payment of the assessment and
costs.
[R. C. 1905, § 4247 Civ. C. 1877, § 434 R. C. 1899, § 2928.]
If at the sale of stock no bidder offers
§ 4582. When corporation may bid.
the amount of the assessment and costs and charges due, the same may b<*
bid in and purchased by the corporation through the secretary, president,
or any director thereof at the amount of the assessment, costs and charges
due and the amount of the assessments, costs and charges must be credited
as paid in full on the books of the corporation and an entry of the transfer
"While
of the stock of the corporation must be made on the books thereof.
the stock remains the property of the corporation it is not assessable, nor must
in

;

;

;

any dividend be declared thereon but all assessments and dividends must be
apportioned upon the stock held by the stockholders of the corporation.
;

[R. 0. 1905. § 4248; Civ. C. 1877. § 435; R. C. 1899, § 2929.]
All purchases ©f its own stock made
§ 4583. Title to stock in corporation.
by any corporation vest the legal title to the same in the corporation; and
the stock so purchased is held subject to the control of the stockholders, who
may make such disposition of the same as they deem fit, in accordance with
the by laws of the corporation or vote of a majority of all the remaining shares.
Whenever any portion of the capital stock of a corporation is held by the corporation by purchase, a majority of the remaining shares is a majority of the
stock for all purposes of election or voting on anv question at a stockholders*
meeting. [R. C. 1905, § 4249; Civ. C. 1877, $ 436; R. C. 1899, § 2930.]
As to similar provision in Cal. Civ. Code, 8 344, see Robinson v. Spauldinp Gold *
S. Min. Co., 72 Cal. 32, IS Pac. 65; Market Street R. Co. v. Hell man, 109 Cal. 571,
42 Pac. 225.

The dates fixed in any notice of
§ 4584. Time extended by publication.
asseHsment or notice of delinquent sale, published according to the provisions
hereof, may be extended from time to time for not more than thirty days by
order of the directors entered on the records of the corporation but no order
extending the time for the performance of any act specified in any notice is
effectual unless notice of such extension or postponement is appended to and
[R. C. 1905. § 4250;
published with the notice to which the order relates.
Civ. C. 1877, § 437 R. C. 1899, § 2931.]
No assessment is invalidated by
§ 4585. Irregularities do not invalidate.
a failure to make publication of the notices hereinbefore provided for. nor
;

;
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by the nonperformance of any act required in order to enforce the payment
of the same; but in case of any substantial error or omission in the course of
proceedings for collection, all previous proceedings except the levying of the
assessment, are void and publication must be begun anew.
[R. C. 1905,
§

4251

Civ. C. 1877, § 438; R. C. 1899, § 2932.]
As to similar provision in Cal. Civ. Code, f 346, see Burham v. San Francisco Fu>e
Mfg. Co., 76 Cal. 26, 17 Pac. 940; San Bernardino Invest. Co. v. Merrill, 108 Cal. 430.
Al Pac. 487; Stockton Combined Harvester & Agri. Works v. Houser, 109 Cal. 1, 41
;

Pac. 809.

Limitation.
No action must be sustained to recover
§ 4586. Redemption.
stock sold for delinquent assessments upon the ground of irregularity in the
assessment, irregularity or defect of the notice of sale, or defect or irregularity in the sale, unless the party seeking to maintain such action first pays or
teuders to the corporation, or the party holding the stock sold, the sum for
which the same was sold, together with all subsequent assessments which may
have been paid thereon and interest on such sums from the time they were
paid and no such action must be sustained unless the same is commenced by
the filing of a complaint and the issuing of a summons thereon within six
months after such sale is made.
[R. C. 1905, § 4252; Civ. C. 1877, § 439;
R. C. 1895, § 2933.]
As to similar provision in Cal. Civ. Code, J 347. see Burham v. San Francisco Fuse
Mfg. Co., 70 Cnl. 20, 17 Pac. 940; Herbert Kraft Co. Bank v. Bank of Orland, 133 Cal.
;

64.

C5 Pac. 143.

and sale. The publication of notice required
may be proved by the affidavit of the printer, foreman or
principal clerk of the newspaper in which the same was published; and the
affidavit of the secretary or auctioneer is prima facie evidence of the time and
place of sale, of the quantity and particular description of the stock sold, and
to whom, and for what price and of the fact of the purchase money being paid.
The affidavits must be filed in the office of the corporation and copies of the
same certified by the secretary thereof are prima facie evidence of the facts
therein stated.
Certificates signed by the secretary and under the seal of
the corporation are prima facie evidence of the contents thereof.
[R. C. 1905,
§ 4253, Civ. C. 1877, § 440; R. C. 1899, § 2934.]
4588.
delinquent
or
action
brought.
Stock may be declared
On the day
§
specified for declaring the stock delinquent, or at any time subsequent thereto
and before the sale of the delinquent stock, the board of directors may elect
to waive further proceedings under this article for the collection of delinquent
assessments, or any part or portion thereof, and may elect to proceed by action
to recover the amount of the assessment and the costs and expenses already
[R. C. 1905, § 4254; Civ. C. 1877.
incurred, or any part or portion thereof.
§ 441 R. C. 1899, § 2935.]
As to similar provision in Cal. Civ. Code, f 349, see San Joaquin Land & Water Co. v.
Beecher, 1 oi Cal. 70, 35 Pac. 349; San Bernardino Invest. Co. v. Merrill, 108 Cal. 490.
§ 4587. Proof of publication

by

this article

;

41 Pac. 487: Visalia & T. R. Co. v. Hyde. 110 Cal. 632. 52 Am. St. Rep. 136, 43 Pac. 10;
of National City v. Johnston, 6 Cal. Unrep. 418, 60 Pac. 776.

Bank

Article

11.

— Judgment

Against and Sale of Corporate Franchises.

No exemption. For the satisfaction of any
§ 4589. Franchise salable.
judgment against a corporation authorized to receive tolls its franchise and
all the rights and privileges thereof may be levied upou and sold under execution in the same manner and with the same effect as any other property, but
[R. C. 1905, § 4255; Civ. C. 1877, § 442; R. C. 1899.
without any exemption.
§ 2936.]

Judicial salo of .urjiorate franchise or propertv necessary for
L.R.A. 737: 31 L.R.A.fN.K.) 636.
As to similar provision in Cal. Civ. Code. { 388, «M Gregory
311, 33 Pac. 11>1>.

its

enjoyment.

20

Blanchard, 98 Cal.

The purchaser at
Rights of purchaser.
§ 4590. Certificate of purchase.
the sale must receive a certificate of purchase of the franchise and be immcHi.ej
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diately let into the possession of all property necessary for the exercise of
the powers and the receipt of the proceeds thereof and must thereafter conduct the business of such corporation with all its powers and privileges and
subject to all its liabilities, until the redemption of the same as hereinafter
provided.
[R. C. 1905 § 4256 Civ. C. 1877, § 443 R. C. 1899, § 2937.]
The purchaser or his assignee is entitled to recover
§ 4591. Further rights.
any penalties imposed by law and recoverable by the corporation for an
injury to the franchise or property thereof, or for any damages or other cause
occurring during the time he holds the same and may use the name of the corporation for the purpose of any action necessary to recover the same.
recovery lor damages or any penalties thus had is a bar to any subsequent action
by or on behalf of the corporation for the same.
[R. C. 1905, § 4257; Civ. C.
1877, § 444; R. C. 1899, § 2938.]
The corporation whose fran§ 4592. Other powers of corporation remain.
chise is sold, as in this article provided, in ail other respects retains the same
powers, is bouud to the discharge of the same duties and is liable to the same
penalties and forfeitures as before such sale. [R. C. 1905, § 4258 Civ. C. 1877.
§ 445; R. C. 1899, § 2939.]
The corporation may at any time within
§ 4693. Corporation may redeem.
one year after such sale redeem the franchise by paying or tendering to the
purchaser thereof the sum paid therefor with twelve per cent interest thereon,
but without any allowance for the toll which he may in the meantime have
received; arid upon such payment or tender the franchise and all the rights
and privileges thereof revert and belong to the corporation as if no such sale
had been made.
[R. C. 1905, § 4259; Civ. C. 1877, § 446; R. C. 1899, § 2940.]
The sale of any franchise under execution must b<*
§ 4594. Where sold.
made in the county in which the corporation has its principal place of business, or in which the property, or some portion thereof, upon which the taxes
are paid is situated.
[K. C. 1905, § 4260; Civ. C. 1877, § 447; R. C. 1899.
§ 2941.]
Examination of Corporations, Etc.
Article 12.
;

?

;

A

;

—

The legislative assembly or
§ 4595. Examination by legislative assembly.
either branch thereof, may examine into the affairs and condition of any corpurpose any committees
for
that
at
all
times;
and
this
state
poration in
appointed by the said assembly or either branch thereof, may administer all
necessary oaths to the directors, officers and stockholders of such corporation,
and may examine them on oath in relation to the affairs and condition thereof,
and may examine the safes, books, papers and documents belonging to such
corporation, or pertaining to its affairs and condition and compel the production of all keys, books, papers and documents by summary process to be issued
on application to any district court or any judge thereof under such rules
[R. C. 1905, § 4261; Civ. C. 1877.
and regulations as the court may prescribe.
§

448, R. C. 1899,

§

2942.]

Power reserved by legislative assembly. The legislative assembly
any time amend or repeal this chapter, or any article or section thereof

§ 4596.

may

at

and dissolve

all

corporations thereunder; but such

amendment or repeal does

not, nor does the dissolution of any such corporation, take away or impair
any remedy given against such corporation, its stockholders or officers, for
[R. C. 1905, § 4262; Civ. C.
any liability which has been previously incurred.
1877, §449; R. C. 1895, § 2943.]
Corporation retains existence for purpose of suit even though its charter has been
Murphy v. Minot Foundry & Mftch.
violated and is subject to eancellation therefor.
Co., 24 N. D. 185, 139 N. W. 518.

Article

13.

— Regulating Corporation Indebtedness.

bank examiner by certain corporations. All corporations engaged in transacting business in this state, which issue, sell or
securities, notes, obligations, bonds or other evistocks,
offer for sale, their
§ 4597. Reports to state

noo
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dence of indebtedness by whatever name the same may be designated, shall
on demand of the state bank examiner furnish him with a detailed itemized
report of their assets, liabilities and business transacted, which reports shall
be made to the state examiner in such form as he may prescribe, and shall be

made and filed in his office for the information of the public. Such reports
by the oath of the secretary or chief executive officer of such
corporation.
[1911, ch. 102, § 1.]
When
§ 4598. Examination of financial condition by state examiner.
requested in good faith by any resident of this state and when good faith
and sufficient reasons are given therefor, the state examiner may, if necessary,
cause an examination of the financial condition of any such corporation to be
made and he shall report the findings thereof to the person applying for such
examination.
His powers and duties in connection therewith shall be the
same as in the examination of banks and the same fees shall be charged and
paid therefor as for the examination of banks. His report shall be submitted
to and filed with the state banking board.
[1911, ch. 102, § 2. ]
Winding-up action.
§ 4599. When state banking board may take charge.
The state banking board on being satisfied of the insolvency, mismanagement,
fraud or breach of trust of any such corporation or of any violation of any
provision of this article by any such corporation, may forthwith take charge
of such corporation pending action in the district court to dissolve and wind
it up, which action shall be brought by the attorney-general, in the name of
the state under the direction of such board.
[1911, ch. 102, § 3.]
Any officer,
§ 4600. Penalty for false report or for hindrance of examiner.
agent or employe of any such corporation who makes or subscribes any false
report under this article, or who hinders, deceives or obstructs the state examiner or his deputy in the discharge of any lawful duty hereunder, shall on
conviction for each offense be punished by fine of not less than fifty dollars,
and not more than one thousand dollars, or by imprisonment in the county jail
of the county for not more than one year or by both such fine and imprisonment.
shall be verified

[1911, ch. 102, § 4.]
False statements in rcporta required by statute to be made by corporation to public
as basis of action bv individuals at common law for deceit against officers per6 I..R..A. (X.S.
872.

officers

Aona'.ly.

)

The provisions of this article
§ 4601. Application of this article limited.
shall not apply to any banking corporation organized and existing under
chapter 21 of the Civil Code. Revised Codes of 1905 [chapter 28 herein], or to
any building and loan association, organized and existing under chapter 19
of such Civil Code [chapter 26 herein] .
[1911. eh. 102, § 5.]
;
The provisions of
§ 4802. Further limitation of provisions of th s article.
this article shall not apply to corporations heretofore or hereafter placed by
law tinder jurisdiction of the banking department of the state.
[1911,
ch. 102, § 6.]

CHAPTER

13.

INCORPORATION OF COOPERATIVE ASSOCIATIONS.

A

How

co-operative assoformed. Purposes. Term of existence.
§ 4603.
ciation may be formed for the purpose of engaging in any lawful mercantile,
manufacturing, agricultural or other industrial pursuit upon complying with
the provisions of this chapter, and the provisions of chapter 11 of the civil
code of the state of North Dakota, 1905 [chapter 12 herein], shall be applied
to and be observed by persons organized under this chapter, except as herein
otherwise provided, and except as to provisions thereof inconsistent with the
Its certificate of articles of incorporation shall
provisions of this chapter.
be filed for record in the office of the secretary of state, for which the secre-

tary of state shall be paid a filing fee of ten dollars, and thereupon it shall
become a corporation and such association shall have the right and be subject
to all the duties, restrictions and liabilities prescribed in chapter 11 of the

not
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code [chapter 12 herein] so far as the same apply or relate to such association.
A majority of the incorporators shall be residents of the county of
its principal place of business, and the term of existence of any such association without renewal shall not exceed twenty years.
[1909, ch. 62, § 1.]
Cannot loan to stockholders. Penalty.
§ 4604. Purpose must be stated.
The purpose for which any association shall be formed must be distinctly and
definitely specified in the articles of incorporation, together with its principal
place of business, and it must not appropriate its funds to any other purpose,
or must it loan any of its money to any stockholder therein, and if any such
loan or misappropriation is made the officer who shall make it or who shall
consent thereto shall be jointly and severally liable to the extent of such loan
or misappropriation and interest and for all debts of the association contracted
before repayment of the sum so loaned or misappropriated. [1909, ch. 62, § 2.]
Management. Every such association shall have a presi§ 4605. Officers.
dent, a secretary and treasurer and not less than three directors, who shall
together constitute a board of managers and conduct its business.
Such
officers shall be chosen annually by the stockholders, and hold their offices
until others have been chosen and qualified.
The association shall make its
own by-laws, not inconsistent with law, and may therein provide for any
civil

,

other officers deemed necessary, and the mode of their selection. It may amend
its certificate of incorporation at any general stockholders' meeting, or at any
special meeting called for that purpose, upon ten days' notice to the stockholders.
[1909, ch. 62, § 3.]
§ 4606. Capital. Limit of interest. Shares. The amount of capital stock
by the articles of incorporation, which amount and the number
of shares may be increased or diminished at a stockholders' meeting specially
called for that purpose; but the whole amount of stock shall never exceed
fifty thousand dollars.
Within thirty days after the adoption of an amendment increasing or diminishing its capital, it shall cause the vote so adopting
it, together with a record of the minutes of said meeting, to be filed for record
in the office of the secretary of state with its original certificate.
No share
bhall be issued for less than its par value, and no member shall own shares
of greater par value than one thousand dollars, or be entitled to more than one
vote.
It may commence business whenever thirty per cent of the stock has
been subscribed for and paid in, but no certificate of shares shall be issued to
any person until the full amount thereof has been paid in cash, and no person
[1909.
shall become a shareholder therein except by eonsent of the managers.
shall be fixed

ch. G2. § 4.]

Dissolution.
If such board of managers, or
§ 46G7. Liability of officers.
the directors or officers having control of such an association, for five consecutive years after its organization shall fail to declare a dividend upon its capital
or shares, five or more stockholders, by petition setting forth such facts, may
apply to the district court of the county of its principal place of business, for
If, upon hearing, the allegations of the petition are found to
its dissolution.
[1909.
be true, the court may adjudge a dissolution of the association.
ch. 62, § 5.]
The profits of the earnings of such associa§ 4608. Dissolution of profits.
tion shall be distributed to those entitled thereto by its by-laws, and in the
prescribed, which shall be as often as
therein
times
at
the
proportions and
[1909, ch. 62. § 6.1
once in twelve months.
§ 4609. Annual report to dairy commissioner. Every creamery association,
on or before January first in each year, in addition to the report provided for
in chapter 11 of the civil code [chapter 12 herein), shall make a report to the
state dairy commissioner, or such officer as may at any time, by law, be given
Such report shall contain the name of
the supervision of dairy products.
the corporation, its principal place of business, the location of its creamery
other dairy products manufactured by
butter
or
of
pounds
and the number of
[1909. ch. 62. § 7.]
it during the preceding year.
1102

Digitized by

Google

CIVIL CODE.

Railro<i<l Corporations.

CHAPTER

§

4610

14.

RAILROAD CORPORATIONS.
Article

1.

2.
8.

4.
6.

6.
7.

8.
9.

10.
11.
12.
13.
14.

Incorporation and Regulation, §§ 4610-4648.

Railroad Companies Report Wrecks, §§ 4649-4651.
Stopping of Passenger Trains at County Seats, §§ 4652, 4653.
Liability of Railroads for Causing Fires, § 4654.
Cattle Guards at Railroad Crossings, § 4655.
Maintenance of Station Houses, §§ 4656, 4657.
Lighting of Depot Platforms, §§ 4058, 4659.
Sanitary Regulations for Railroad Stations, §§ 4660-4663.

Sweepino Passenger Coaches, §§ 4664, 4665.
Regulating Number of Train Men, §§ 4666, 4667.
Hours of Service of Railroad Employes, §§ 4668, 4669.
Size and Construction op Caboose Cars, §§ 4670-4674.
Licensing Ticket Agents, §§ 4075-4683.
Maps of Right of Way, §§ 4GS3-4G85.

15.

Crossings. §§ 4080-1088.

10.

Safety Devices by Railroad Companies, §§ 4689-4693.
Headlights on Locomotives, §§ 4091-1097.
Railroads, Clearance of Obstructions, §§ 4698—1705.

17.
18.
19.
20.

21.

Transfer Facilities, § 4706.
Cooperage of Cars, § 4707.
To Regulate Common Carriers and Define the Duties of the
Commissioners of Railroads, §§ 470S-4783.

29.

Railroads to Maintain Telephone Connections, §§ 4784, 4785.
Removino Loaded Cars from Sidetracks, §§ 4780-4788.
Daily Trains; Reciprocal Demurrage, §§ 4789-4795.
Maximum Transportation Rates, §§ 4796-4798.
Prohibiting of Free Passes, §§ 4799, 4800.
Transportation of Live Stock, §§ 4801, 4802.
Personal Injury, § 4803.
Fellow Servant and Contributory Negligence Act, §§ 4804-

30.

Miscellaneous, §§ 4808-4811.

22.
23.
24.
25.
26.

27.
28.

•

4807.

Article

1.

— Incorporation

and Regulation.

Who may

form. Articles. Any number of persons, not less than
five, may form a corporation for the purpose of constructing, maintaining
and operating a railroad for the transportation of freight and passengers
and for the purpose of maintaining and operating any railroad already constructed for the like purpose.
The articles of incorporation shall state
§ 4610.

1. The name of the corporation.
2. The place from and to which such railroad is to be constructed, or maintained and operated as the case may be.
3. The estimated length of such railroad and the name of each county in
.his state through or into which it is made or intended to be made.
4. The amount of the capital stock of the corporation, the number of shares
of which it shall consist, and if such stock shall consist of common and preferred stock, the number and amount of each class.
5. The names and residences of the directors of the corporation, who shall
manage its affairs for the first year and until others are chosen in their places,
and who shall not be less than five nor more than thirteen in number ; and each
such person shall subscribe thereto his name, place of residence and the
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number

of shares of stock he agrees to take in such corporation. There shall
be annexed to such articles an affidavit of at least three of the directors
therein named, that the signatures thereto are genuine and that it is intended
in good faith to construct or maintain and operate the railroad therein
mentioned; and thereupon said articles and affidavits shall be filed in the
office of the secretary of state.
[R. C. 1905, § 42G3; 1879, ch. 46, § 1; R. C.
1895, § 2944.]
§ 4611. Number and term of directors. There shall be a board of not less
than five nor more than thirteen directors of every such corporation, who shall
be elected at such time, in such manner and for such term as shall be prescribed by its by-laws and shall hold their office until their respective successors shall be chosen.
[R. C. 1905, § 4264; 1879, ch. 46, § 3; R. C. 1895.
§ 2945.]

§ 4612. Stock not transferable until calls paid. No stock of a railroad corporation is transferable, until all previous calls thereon shall have been fully
paid in. [R. C. 1905, § 4265; 1879, ch. 46, § 6; R. C. 1899, § 2946.]
§ 4613. Powers. Every corporation formed under this article, and every
railroad corporation authorized to construct, operate or maintain a railroad
within this state, shall have in addition to the powers mentioned in section
4533 the following powers:
1. To cause such examination and surveys for its proposed railroad, as
may be necessary to the selection of the most advantageous route and for such
purpose by its officers or agents and servants to enter upon the lands or
waters of any person, but subject to responsibility for all damage which shall
be done thereto.
2. To take and hold such voluntary grants of real estate and other property as may be made to it to aid in the construction, maintenance and accommodation of its railroad but the real estate received by voluntary grant
•hall be held and used for the purposes of such grant only.
3. To acquire under the provisions of the chapter on eminent domain or
by purchase all such real estate and other property as may be necessary for
the construction, maintenance and operation of its railroads and the stations,
depot grounds and other accommodations reasonably necessary to accomplish the objects of its incorporation to hold and use the same, to lease or
otherwise dispose of any part or parcel thereof, to sell the same when not
required for railroad uses and no longer necessary to its use.
4. To lay out its road not exceeding one hundred feet in width and to
construct the same; and for the purpose of cuttings and embankments and
of obtaining gravel and other material to take as much land as may be necessary for the proper construction, operation and security of the road, and for
the protection of such road from snow, and to cut down any standing trees
that may be in danger of falling on the road, making compensation therefor
as provided by law for land taken for the use of the corporation.
5. Subject to the provisions of section 4622, to construct its railroad across,
along or upon any stream of water, water course, street, highway, toll or
wagon road, plank road, turnpike, wbarf, levee, river front, steamboat or
other public landing or canal which its route shall intersect or touch to carry
any highway, street, toll or wagon road, plank road or turnpike which it shall
touch, intersect or cross, over or undrr its track, as may be most expedient
for the public good; to change the course or direction of any highway, street,
turnpike, toll or wagon road or plank road when made necessary or desirable
to secure more easy ascent or descent by reason of any embankment or cut
made in the construction of the railroad and to take land necessary therefor:
provided, such highway or road is not so changed from its original course
more than six rods nor its distance thereby lengthened more than five rods.
6. To cross, intersect, join and unite its railroad with any railroad heretofore or hereafter constructed at any point on its route and upon the grounds
;

;

;

;
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of such railroad corporation, with the necessary turn-outs, sidings and switches
and other conveniences in furtherance of the objects of its connections. And
every corporation whose railroad is or shall be hereafter intersected by any new
railroad shall unite with the owners of such new railroad in forming such intersections and connections and grant the facilities aforesaid and if the two
corporations cannot agree upon the amount of compensation to be made therefor, or the points and manner of such crossings and connections, the same shall
be ascertained and determined in the manner provided by law for the ascertainment and determination of damages for the taking of real property. But
the making of such crossing by the railway corporation constructing said
new railroad shall not be hindered, delayed or prevented pending the ascertainment and determination of said matter; provided, said railroad company
proposing to make such crossing shall execute and file with the clerk of the
district court in which such proceedings are pending, a bond in such amount
as the judge of said court may order, conditioned that the railroad company
executing the same shall pay whatever amount may be so ascertained and
determined, and shall abide any judgment or order of the court made in
relation to the matter in controversy; the sufficiency of said bond and the
sureties thereof shall be approved by said judge, but no corporation which
shall have obtained the right of way and constructed its road at the point
of intersection before the commencement of an action under the provisions
of the chapter on eminent domain shall be required to alter the grade or
change the location of its road or be required to bear any part of the expense
of making and maintaining such crossing.
7. To have and use equal room, ground rights, privileges and conveniences
for tracks, switches, sidings and turn-outs upon any levee, river bank, or front,
steamboat or other public landing and upon any street, block, alley, square
or public ground within any incorporated town or city, any charter or ordinance of any such city or town to the contrary notwithstanding; and to
accomplish this may adjust with other corporations the ground to be occupied
by each with such tracks, switches, sidings and turn-outs, and if such corporations cannot agree upon such adjustment and the amount of compensation to be paid for the purchase or necessary change of location and removal
of any track previously laid, the same shall be ascertained and determined
and the common, mutual and separate rights adjusted in the manner provided
by law for the ascertainment and determination of damages for the taking
of real property. The court, or a judge thereof, may employ a competent
engineer and define, locate and plat the ground and assign to each corporation the part for the tracks and other conveniences for eaeh, and may require
the removal or purchase of tracks previously laid so as to justly settle the
rights of such corporation upon such ground, the damages to be paid being
assessed in accordance with the chapter on eminent domain.
8. To take and convey persons or property over its road by the power or
force of steam, or of animals, or by any mechanical power and to receive compensation therefor; and to do all business incident to railroad- corporations.
stations,
'J. To erect and maintain all necessary and convenient buildings,
fixtures and machinery for the accommodation and use of its passengers,
freight and business, subject to the statutes in relation thereto.
10. To regulate the time and manner in which passengers and property
shall be transported and the compensation to be paid therefor.
11. To borrow from time to time such sums of money at such rates of
interest and upon such terms as the corporation or board of directors shall
agree upon and authorize as necessary or expedient, and to execute deeds
or mortgages, or both, as occasion may require on any railroads or parts
thereof constructed or in process of construction, for amounts borrowed or
owing by the corporation, and therein to make provisions granting, transferring or mortgaging its railroad track, right of way, depot grounds, rights,
;
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-privilege!, franchises, immunities, exemptions, machine houses, rolling stock,
furniture, tools, implements, appendages and appurtenances used in connection

with such railroads, in any manner whatever then belonging to the corporation
or which may thereafter belong to it as security for any bonds or evidences
of debt therein mentioned, in such manner as the corporation or directors
shall think proper, and such instruments shall fully convey the same, or so
much thereof as shall be therein described. In case of sale by virtue of any
such trust deed, or upon foreclosure of any such mortgage the persons acquiring title under such sale and their associates, successors and assigns, or
such corporation as they shall organize according to section 4610, with all the
powers conferred upon corporations by this chapter, shall thereafter have,
exercise and enjoy all such described grants which were purchased at such
sale, including all rights, privileges, grants, franchises, immunities and advantages mentioned in such instruments which were possessed by such corporation making the same or contracting such debts, so far as the same relate
or appertain to that portion or line of road granted or mortgaged and purchased at such sale, and no further, as fully and absolutely in all respects
as such corporation, its shareholders, officers and agents might have done
if such sale had not taken place.
And whenever the person so acquiring
title under any such sale shall own or represent a majority in amount of the
bonds or other evidences of debt secured by any such trust deed or mortgage,
and shall also include the persons who owned at the time of the sale a majority
in amount of the capital stock of such mortgagor corporation, such purchasers
and such corporation as they shall organize as aforesaid, shall also have,
possess and enjoy any exemption, privilege or immunity previously granted
by any law to such former corporation relating to any of the property so
acquired to the same extent as if such latter corporation had been named
in such law as the grantee thereof.
[R. C. 1905, § 4266; 1897, ch. 46, §5 9. 10
1883, ch. 92, § 1; R. C. 1895. § 2947; 1905, ch. 150.]
Right of way (roadway) includes all ground necessary for construction of side track:

and freight and station houses.
N.

\V.

C.

M.

ft

St. P.

It.

Co. v. Cass County, 8 N. D. 18, 76

239.

Railway right of way constitutes interest in land under statute of frauds which
must be evidenced bv grant in writing. Spawn v. South Dakota C. R. Co., 26 S. D. 1.
127 X. W. 649. Ann.'Cas. 1912D. 079.
A9 to similar provision in Cal. Civ. Code, g§ 456, 465. see Southern P. R. Co. v. Ray
mond. 53 Cal. 223: \\Y\I v. Sonoma Valley R. Co., 69 Cal. 202, 10 Pac. 510; Areata v.
Areata ft M. River R. Co.. !>2 Cnl. 639. 2*3 Pae. 676: Southern P. R. Co. v. Southern
California R. Co., Ill Cal. 221. 43 Par. 602: Robinson v. Southern California R. Co., 129
Cal. 8. 61 Pac. 947; Bishop v. McKillican, 124 Cal. 321. 71 Am. St. Rep. 68. 57 Pac. 76:
Boyd v. Heron, 125 Cal. 453, 58 Pac. 64; Southern California Motor-Road Co. v. Union
Land ft T. Co., 12 C. C. A. 215. 29 U. S. App. 110, 64 Fed. 450.
2. Aa to when sale of land by guardian of minors to corporation for railroad pur
poses passes unconditional fee title. Sherman v. Sherman, 23 S. D. 486, 122 X. W. 439.
Right of reversion on abandonment of road deeded to railroad company. 1 L.R.A.(N.S.>
806.
3. Riparian owner's right to have natural stream flow over his land may be condemned.
Bigclow v. Draper. 6 N. D. 152. 69 X. W. 570.
Taking of property by eminent domain for railroad purposes is taking for public
use. Northern P. R. Co. "v. Boynton. 17 N. D. 203, 115 X. W. 679.
Degree of necessity requisite to exercise power of eminent domain. 22 L.R.A.(N.S.) 58.
11
"Necessity of taking particular land by eminent domain aa a judicial question.
L.R.A.(X.S.) 940.
Power of railroad company to condemn right of way for spur or Biding to private
establishment.
20 L.R.A. 434; 22 L.R.A. 181; 35 L.R.A. 636.
Uses to which railroad right of way may be devoted as against the owner of the
36 L.R.A.(N.S.) 512.
fee.
40
4. Power of railroad to condemn property to obtain construction material.
L.R.A.<N.S.) 793.
5. Right of railroad company to cut off access by owner of upland to navigable water.
40 L.R.A. 604.
Liability of railroad company in constructing its roadway, for removal of lateral support to adjoining property. 21 L.R.A.fX.S.) 318.
Liability of railroad company to abutting owner for damages from change of grade
26 L.R.A.(X.S.) 226.
of highway necessary to carry' it across trncks.
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Right of landowner to damages for obstruction of street or highway by

;

adjacent

to hi» property.
9 L.R.A.(N.S.) 496.
Liability of railroad for injury by damming back water of stream. 59 L.R.A. 853.
Presumption as to statutory authority to commit nuisance by obstruction of water
by railroads. 70 L.R.A. 586.
8. Right of railroad to condemn a right of way over or across the tracks of another
company for a spur track to private establishments. 5 L.R.A.(N.S.) 512.
Constitutionality of statute conferring power of eminent domain on private person
or corporation other than railroad company for spur or lateral track. 35 L.R.A.(N.S.)
8. Implied power of railroad to engage in or guarantee enterprise other than
portation of goods or passengers. 2 L.R.A.(N.S.) 887; 38 L.R.A.(N.S.) 830.
Riglit of railroad to contract for the use of its cars for advertising purposes.
* *
L.R.A.(N.S.) 1010.

24

§ 4814. Right of way through state lands.
Conditions.
Every railroad
company duly organized under the laws of any state or territory, or by the
United States authorized to build and operate a railroad within this state,
which shall have filed with the secretary of state a copy of its articles of
incorporation properly certified, shall have the right to take, hold and use for
the purposes of a railroad a strip of land one hundred feet wide, fifty feet on
each side of the center line of such railroad, through each and every tract of
public land owned or held by the state across which its road has been or shall
be located or constructed provided, that when it shall be necessary to protect,
such railroad from snow, or to use extra width in its construction such company shall have the right to take, hold and use a strip of land not exceeding
two hundred feet in width, one hundred feet on each side of such center
line, through such public lands; provided, further, that at all its regular
stations established upon such land such company shall have the right to
take a strip of land one thousand six hundred feet long and three hundred
feet wide for station purposes.
[R. C. 1905, § 4267 1893, ch. 99, § 1 R. C.
;

;

;

1895. § 2948.]
Whenever any school or state
§ 4615. School lands at appraised value.
lands are taken for railway purposes as provided in the preceding section,
the railway company so taking such lands shall pay to the state treasurer the
appraised value thereof, but in no case anv sum less than ten dollars per acre
for all such lands so taken.
[R. C. 1905, § 4268 1893, ch. 99, § 2 R. C. 1899,
§ 2949.1
right of way obtained.
Any railway company desiring to
§ 4616.
secure the benefits of section 4614 shall within ninety days after the definite
location of its road across any section of such lands file in the office of the
board of university and school lands a plat of such section of land, showing
the location of such road through the same and all stations located thereon;
and thereafter all such lands over which such roads shall pass shall be disposed of subject to this grant and every certificate or patent for such lands
thereafter sold shall contain an express reservation to the use of such company oC all lands which it shall have appropriated in accordance with the
provisions of this article; provided, that if such road shall not be completed
across any such section within five years after the location of the same thereon
the rights herein granted shall be forfeited as to any such section of land.
;

;

How

;

[R. C. 1905, § 4269; 1893, ch. 99, § 3; R. C. 1895, § 2950.]
If any railway company
§ 4617. When right of way reverts to state.
appropriating any public lands by virtue of section 4614 shall at any time
abandon the use thereof for railwav purposes for a period of one year the same
(R. C. 1905, § 4270; 1893, ch. 99, § 4; R. C. 1899,
shall revert to the state.
$

2951.]

Any railroad corporation may, under
§ 4618. Extensions and branches.
the provisions of this article, extend its road from any point named in its
articles of incorporation or may build branch roads, either from any point
on its line of road, or from any point on the line of any other road connecting or to be connected with its road, the use of which other road between
1107
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such points and the connection with its own road such corporation shall have
secured by a lease or agreement for a term of not less than ten years from
its date.
Before making such extension or building any such branch road
such corporation shall by resolution of its directors, to be entered in the
record of its proceedings, designate the route of such proposed extension or
branch in the manner provided in section 4610 and file a copy of such record
certified

by the president and secretary

in the office of the secretary of state

and cause the same to be recorded as provided in such section. Thereupon
such corporation shall have all the rights and privileges to make such extension or build such branch and receive aid thereto which it would have had if it
had been authorized in its articles of incorporation. But this section shall not
be construed to authorize railroad corporations to consolidate with each other.
[R. C. 1905, § 4271 1879, ch. 46, § 11; R. C. 1895, § 2952.]
The board of directors of every rail§ 4619. Directors may alter route.
road corporation may by a vote of two-thirds of the whole number at any time
alter the route, or any portion of the route of its road, or any extension or
branch thereof, or part of its road, or any extension or branch as constructed,
if it shall appear to it that the line can be improved thereby but no railroads
shall be so diverted from any county, town, city or village which in its corporate capacity shall have extended aid to such road, either while in the
hands of the then present owner or any former person or corporation and no
such alteration shall be made in any city or village after the road shall have
been constructed therein, unless the same shall have been sanctioned by a vote
of two thirds of the council of such city or the trustees of such village. Before
making any such alterations the board of directors shall designate the route
thereof by resolution, to be entered in its records, filed and recorded in the
office of the secretary of state, as provided in the preceding section; thereupon
it shall have the same rights and privileges to build such road as altered as
if it was the original line.
[R. C. 1905, § 4272; 1879, ch. 46, § 12; R. C. 1895.
;

;

;

§

2953.]
Ri<fht to

change railroad location before construction of road.

36 L.R.A. 511.

and purchase of noncompeting lines.
Any
railroad corporation organized and existing under the laws of the territory
of Dakota or state of North Dakota, or existing by consolidation of different
railway companies under the laws of such territory or state and of any other
territory or state, may consolidate its stock, franchises and property witli
any other railroad corporation, whether within or without the state, when
their respective railroads can be lawfully connected and operated together
to constitute one continuous main line with or without branches upon such
terms as may be agreed upon, and become one corporation by any name
selected, which within this state shall possess all the powers, franchises and
§ 4620. Consolidation, leasing

immunities, including the right of further consolidation with other corporations under this section, and be subject to all liabilities and restrictions of
Articles stating the terms of consolidation shall be approved
by each corporation by a vote of the stockholders owning a majority of the
stock in person or by proxy at a meeting called for that purpose of which
notice, stating the object of the meeting, shall be given in the manner prescribed in section 4557, and a copy thereof with a copy of the record of such
approval and accompanied by lists of their stockholders and the number
of shares held by each, duly certified by their respective presidents and secretaries with the respective seals of such corporations affixed, shall be filed
for record in the office of the secretary of state before any such consolidation
Any such railroad corporation may lease
shall have any validity or effect.
or purchase and take a conveyance or assignment of the railroad, franchises,
immunities and all other property and appurtenances of any other railroad
corporation, or any portion thereof within or without this state, when their
respective railroads can be lawfully connected and operated together to conthis chapter.
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one continuous main line, or when the road so purchased will constitute branches or feeders of any road maintained and operated by such
purchasing corporation.
Such purchase or lease must be authorized by the
stockholders of the respective corporations at a meeting called as herein provided for the consolidation of railroads and by the same vote. But no railroad
stitute

corporation shall consolidate with, or lease or purchase, or in any way become
owner of, or control any other railroad corporation or any stock, franchises,
rights or property thereof which owns and controls a parallel and competing
line.
In no case shall the capital stock of the company formed by such consolidation exceed the sum of the capital stock of the companies consolidated at
the par value thereof, nor shall any bonds or other evidences of debt be issued
as a consideration for or in connection with such consolidation.
[R. C. 190;"),
§ 4273; 1879, ch. 46, § 13; 1883, eh. 91, § 1 ; R. C. 1895, § 2954.]
Combinations between railroads to prevent competition. 74 Am. St. Rep. 280.
Restrictions on consolidation of parallel or competing railroads.
45 L.R.A. 271.
Consolidation of railroad* and its effect on pre-existing debts and liens. 59 Am. St.
Rep. 554; 23 L.R.A. 231.
for acta and
another
Liability of one railroad corporation possessing stock control of
contracts of the latter. 35 L.K.A.(N.S.) 770.
Liability of railroads leasing their property. 48 Am. Ki-p. 580.
Liability of lessor to persons other than lessees.
58 Am. St. Rep. 147.
for "torts of lessees.
71 Am. Dee. 29.'..
Liability of lessor of railroad for injuries caused by negligence of another
using road under another contract. 44 L.R.A. 737.
Duty of lessee of railroad us to condition of track, 6 L.R.A. (X.S.) 787.

company

Every corporation
§ 4621. Highways, etc., to be restored to former state.
constructing, owning or using a railroad shall restore every stream of water,
water course, street, highway, plank road, toll or wagon road, turnpike or
canal across, along or upon which such railroad may be constructed to its
former state or to such condition as that its usefulness shall not be materially
impaired, and thereafter maintain the same in such condition against any
•fleets in any manner produced by such railroad.
[R. C. 1905, § 4274; 1879,
ch. 46, § 15; R. O. 1895, § 2955.]
Artificial irrigation ditch as stream of water, water course or canal within meaning
of this section. Taylor v. White Riv. r Valley K. Co., 27 S. D. 528, l?,2 N. \V. 152.
§ 4622. Clear passage over highways. When it shall be necessary in the
construction of a railroad to erect a bridge or culvert over any highway,
street, turnpike or plank road, toll or wagon road it shall be sufficient to
construct the same so as to give a clear passage way of twenty feet or two
passage ways of fourteen feet each. [R. C. 1905, § 4275; 1879,* ch. 46, § 16;
R. C. 1899, § 2956.]
Power to compel railroad to establish or maintain at its own expense overhead or
underground crossing, as affected by the fact that the street or highway is opened
subsequently to construction of railroad. 28 L.R.A. (N.S. ) 298.
Liability for cost of changing grade of street to prevent the crossing of a railroad at
grade. 26 L.R.A. 92.

§ 4623. Fixtures defined.

What

subject to mortgage.

All rolling stock of

any railroad corporation organized under the provisions of this article used
and employed in connection with its railroad and all fuel necessary to the
operation of the same are declared and shall be held to l)e fixtures; and all
*uch property and all additional rights of way, depot grounds and other real
property acquired subsequently to the execution of any trust deed or mortgage which shall have been described or provided for therein shall be subject
to the lien thereof to the same extent as the property therein described which
the corporation owned at the time of its execution. [R. C. 1905, $ 4276; 1879,
eh. 46, § 17; R. C. 1899, § 2957.1

Nature of railroad, whether real estate or personal property.

66 L.R.A. 33.

§ 4624, Conveyances, etc., how executed and recorded. Every conveyance
or lease, deed of trust, mortgage or satisfaction thereof made by any railroad
corporation of any franchises, real estate, fixtures or other real property in
pursuance of law, shall be executed and acknowledged in the manner in which
1100
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required to be to entitle the
in the office of the secretary of
state who shall indorse thereon his certificate thereof, specifying the day and
hour of its reception and the volume and page where recorded, which shall
be evidence of such facts. Every such record of any such instrument shall
from the time of reception have the same effect as to any property in this
state described therein as the record of any similar instrument in the office
of a register of deeds may have by law as to property in his county and
shall be notice of the rights and interests of the grantee, lessee or mortgagee
by such instruments to the same extent as if it was recorded in each and all
of the several counties in which any property therein described may be
situated.
And provided, further, that every conveyance or lease, deed of
trust or mortgage thus made which covers any real property other than that
used by said railroad company as right of way for its railroad, shall likewise
be recorded in the office of register of deeds for each and every county
wherein such real estate or any part thereof is situated; and provided, further,
that such conveyance, lease, deed of trust or mortgage shall not operate as a
conveyance of, or as creating any lien upon, any such real estate other than
railroad right of way, until such instrument has been duly recorded in the
office of the register of deeds of the county in which the same is situated.
[1911, ch. 246; R. C. 1905, § 4277; 1879, ch. 46, § 18; R. C. 1899, § 2958.]

conveyance of real estate by corporations
same to be recorded and shall be recorded

is

Validity of sale of real estate by railroad corporation.

25 L.R.A. 139.

§ 4625. Conditional sale valid. In all cases where railroad equipment and
rolling stock may have been or shall be sold to any person, firm or corporation
to be paid for in whole or in part in installments, or shall be leased, rented,

hired or delivered on condition that the same may be used by the person, firm
or corporation purchasing, leasing, renting, hiring or receiving the same, and
that the title to the same shall remain in the vendor, lessor, renter, hirer or
deliverer of the same until the price agreed upon or rent for such property
shall have been fully paid, such condition in regard to the title so remaining
in the vendor, lessor, renter, hirer or deliverer until such payments are fully
made shall be valid for all intents and purposes as to subsequent purchasers
in good faith, and creditors; provided, that the term during which the installments or rents are to be paid shall not exceed ten years and such contract
shall be in writing and acknowledged.
fR. C. 1905, § 4278; 1883, ch. 93, § 1
:

R. C. 1895. § 2559.]
§ 4626. Where recorded. Cars, etc., how marked. Such contract shall be
recorded in the office of the secretary of state and on each locomotive or car
that may have been or may be sold or leased the name of the vendor or lessor
or assignee of the vendor or lessor shall be marked in a conspicuous place
followed by the word " owner " or " lessor," as the case mav be.
[R. C.
1905, § 4279; 1883, ch. 93, § 2; R. C. 1895, § 2960.]
§ 4627. Sinking fund. The board of directors of any railroad corporation
may annually or oftener, as may be deemed expedient, set apart and appropriate a sum of money not exceeding fifty per cent of its net earnings as
resources for any one year, after paying the current expense of its road and
the interest on its outstanding indebtedness, in order to sink, redeem, pay
off, cancel or discharge the indebtedness of such corporation; and the said
sums so set apart shall be annually applied to the payment and discharge
of such debts of such corporation as shall be due, and to the purchase and
redemption of the outstanding evidences of indebtedness of such corporation,
as the board of directors thereof shall deem most for the interest of such corporation and for no other purpose.
fR. C. 1905, § 4280; 1879. ch. 46, § 19;
R. C. 1899. § 2961.]
No railroad corporation shall b*»
§ 4628. Defense of usury prohibited.
allowed to make the defense of usury against the holder of any bond or oth^r

ma
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the payment of money issued by such corporation.

4628-4631
[R. C. 1905,

obligation for
§ 4281; 1879, ch. 46, § 20; Ii. C. 1899, § 2962.]
§ 4629. May classify directors. Any railroad corporation may by a vote
of a majority in amount of the stockholders present or represented at any
annual meeting classify its directors into three classes, each of which shall be
composed, as nearly as may be, of one-third of the directors; the term of
office of the first class to expire in one year, of the second in two years and
of the third in three years. At each annual election thereafter a number of
directors shall be elected for three years equal to the number whose term
of office shall then expire all other vacancies shall be filled in accordance
with the by-laws. [R. C. 1905, § 4282; 1879, ch. 46, § 21; R. C. 1899, § 2963.)
§ 4630. Annua) report must be made. Contents. Every railroad corporation shall make an annual report to the stockholders of its operations during
the year ending on the thirtieth day of June, which report shall be verified
by the affidavit of the secretary, treasurer, superintendent and directors of
the corporation and shall state:
1. The length of road in operation, the length of single track, the length
of double track, the weight of the rail per yard.
2. The capital stock actually subscribed and the amount paid thereon.
3. The whole cost of the road, showing the amount expended for the right
of way, bridging, grading, iron and buildings, respectively, and for all other
purposes incidental to the construction of such road.
4. The amount and nature of its indebtedness, distinguishing the first,
second and third mortgage bonds, and the unsecured indebtedness and the
amount due the corporation.
5. The amount received for the transportation of passengers, property and
mails, for interest and from other sources, respectively.
6. The amount of freight, specifying the quantity in tons or other usual
mode of measurement.
7. The amount paid for the repairs of the road, buildings, engines and cars,
respectively, for fuel, taxes and interest, specifying the indebtedness on which
the same is paid; for wages of employes; the aggregate amount paid for
salaries of officers and for any other purpose incidental to the business of
transportation so as to give a complete statement of the entire annual expense
of the corporation.
8. The amount of loss to the corporation paid for loss and damage to freight
and injury to person and property.
9. The number and amount of dividends and when made and in what
manner such dividends have been paid.
10. The amount appropriated to sinking fund and the manner in which the
same has been 'applied and the total amount then held by such sinking fund.
11. The number of persons killed or injured, the causes thereof and whether
passengers or persons employed by the corporation.
12. Whether any such accidents have arisen from carelessness or negligence
of any person in the employ of ;!;e corporation and whether such person is
retained in the service of such corporation. The secretary of each railroad
corporation shall mail to every stockholder thereof, whose post office address
is known, a copy of its annual report and shall file a certified copy thereof
with the commissioners of railroads on or
Tore the fifteenth day of September in each year. [R. C. 1905, § 4283; LS79, ch. 46, § 22; R. C. 1899,
§ 2964.1
§ 4631, Must maintain office in the state. Every railroad corporation organized and doing business in this state under the laws or authority thereof
shall have and maintain a public office or place in the state for the transaction
of its business, where transfers of its stock shall be made and in which shal!
he kept for public inspection books in which shall be recorded the amount of
capital stock subscribed and by whom, the names of the owners of its stock
;

1
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and the amount owned by them, respectively the amount of stock paid in and
by whom, and the transfers of said stock; the amount of its assets and liaAny corporabilities and the names and places of residence of its officers.
tion violating any of the provisions of this section or of section 4630 shall,
upon conviction thereof in any district court, be subject to a penalty of not
less than one hundred and not more than five thousand dollars and its corpo;

[E. C. 1905, § 4284; Const. § 140
rate rights shall be subject to forfeiture.
R. C. 1899. § 2965.]
§ 4632. How foreign corporation may extend its road into this state. Any
railroad corporation chartered by or organized under the laws of the United
States or of any state or territory, whose constructed railroad shall reach or
intersect the boundary line of this state at any point may extend its railroad
into the state from any such point or points to any place or places within
the state, and may build branches from any point on such extension. Before
making such extension or building any such branch road such corporation
shall by resolution of its directors to be entered in the records of its proceedings, designate the route of such proposed extension or branch in the manner
provided in section 4610 and lile a copy of such record certified by the president and secretary in the office of the secretary of state. Thereupon such corporation shall have all the rights and privileges to make such extension or
build such branch and receive such aid thereto as it would have had had it
been authorized so to do by articles of association duly filed in accordance
with the provisions of this article. [R. C. 1905. § 4285; 1879, ch. 46, § 27:
R. C. 1895. § 2966.]
§ 4633. Train to be run each week day. Every railway company owning
or operating a railway line in this state, excepting railways or branch lines
that may hereafter be constructed or extensions of railways or branch lines
now in operation, for five years after construction of same, and also railways
or branch lines whose total length does not exceed twenty-five miles, is required to run a train of cars over its lines and branches of any line one way
during each week day of the year unless prevented by storm, accident or
other cause over which the railroad company has no control.
[R. C. 1905.
R. C. 1895, § 2967; 1905, ch. 152.]
§ 4286: 1893, ch. 103, § 1
§ 4634. Penalty. For each and every violation of the provisions of the last
.section the railwav companv shall be subject to a fine of five hundred dollars.
[R. C. 1905. § 4287; 1893. ch. 103. § 2; R. C. 1895, § 2968.]
Every such railroad corpora§ 4635. Trains to be run at regular times.
tion shall start and run its cars for the transportation of persons or property
at regular times to be fixed by public notice and shall furnish sufficient accommodation for the transportation of all such passengers and property as
shall within a reasonable time previous thereto offer or be offered for the
transportation at the place of starting or at the junction of other railroads
and at siding and stopping places established for receiving and discharging
way passengers and freight and shall take, transport and discharge passengers and property at, from and to such places on the due pavment of tolls,
freight or fare therefor.
[R. C. 1905, § 4288: Civ. C. 1877, § 474; R, C. 1899.
;

;

*

2969.1

Obligation to stop for passengers at the times advertised. 66 Am. Dec. 603.
§ 4636. Penalty. In case of the refusal by such corporation or its agent*
to take or transport any passenger or property as provided in the preceding
section, or in case of the neglect or refusal of snch corporation or its agents
to discharge or deliver passengers or property at the regularly appointed

place under the laws which regulate common carriers such corporation shall
pay to the party aggrieved all damages which shall be sustained therebv
with costs of action.
[R. C. 1905, § 4289: Civ. C. 1877. § 475; R. C. 1899.
§

2970.]
Contract duty of carrier to stop at particular station. 2 L.R.A. N.S. ) 505.
Duty to give regular train service on Sunday. 30 L/R.A.(N.S.) 401.
(
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Liability to passenger for default or delay in running train. 32 L.R.A. 543; 49
L.R.A.(N.S.) 42D.
Liability for failure to provide train for crowd.
24 L.R.A. 711.
3*
Right to discontinue receipt of freight at place other than regular station.
L.R.A.(N.S.) 932.
Duty of carrier to accept freight originating and terminating within city limit*.
33 L.R.A. (N.S.) 443.
Effect of strike on cnrrier's dutv to accept freight.
35 L.R.A. 623; 22 L.R.A. (N.S.)
1200.
Right to refuse to transport danirerous articles. 36 L.R.A. 649.
Duty of carrier to accept liquor tor transportation to points where its sale is prohibited
or restricted. 40 L.R.A.(N.S.) 79S ; 45 L.R.A. N.S.) 120.
(

§ 4637. When not liable for personal injuries. In case any passenger on
any railroad shall be injured while on the platform of a car while in motion,
or in any baggage, wood or freight car in violation of the printed regulations
of the corporation posted up at the time in a conspicuous place inside of its

passenger cars then in the train, such corporation shall not be liable for tho
injury; provided, it had furnished room inside its passenger cars sufficient
for the accommodation of its passengers.
[R. C. 1905, § 4290; Civ. C. 1877.
R. C. 1899, § 2971.1
§ 476
Contributory negligence of passengers in riding on platforms, etc. 37 Am. Hep. 710
4! Am. Rep. 347.
;

Riding on platform of railroad car as negligence. 29 L.R.A.(N.S.) 325.
where railroad train is crowded. 24 L.R.A. 710.
21
Negligence in riding on platform or steps of car just before reaching station.
L.R.A. (N.S.) 715.
Riding on platform as affecting right to recover for injury through accident to train
or car.
17 L.R.A. (N.S.) 158.
Passenger's riding in baggage or express car as contributory negligence. 16 L.R.A. 631.
Power of conductor to waive rule prohibiting passengers from riding in baggage car.
16 L.R.A. 631.
As to similar provision in Cal. C\\. Code, I 481. see Mitchell v. Southern P. R. Co..
87 Cal. 62, 11 L.R.A. 130, 25 Pac. 2i.», <• Am. Neg. Cns. 85.

Same responsibility on all trains carrying passengers. When faiv
taken by any railroad corporation for transporting passengers on any
train of passenger and freight cars or on any baggage, wood, gravel
or freight car the same care must be taken and the same responsibility ami
duties are assumed bv the corporation as for passengers on passenger cars.
fR. C. 1905, § 4291; Civ. C. 1877, § 477; R. C. 1899, § 2972.]
What risk is assumed by passengers on freight trains. 19 L.R.A. 310.
§ 4638.

is

mixed

Extent of ticket agent's authority as to carriage on freight train. 31 L.R.A. (N.S.) 233.
Liability for injuries to passenger from sudden starting or stopping of freight train.
34 L.R.A.(N.S.) 230.

Every railroad cor§ 4639. Temporary ways while changing highway.
poration while employed in raising or lowering any turnpike or other way,
or in making any other alterations, by means of which the said way may b«obstructed shall provide and keep in good order suitable temporary ways to
.•nable travelers to avoid or pass such obstructions.
[R. C. 1905, $ 4292
Civ. C. 1877, § 479; R. C. 1899, § 2973.]
4640.
Bridges must be in good repair. Every railroad corporation shall
§
maintain and keep in good repair all bridges with their abutments which such
corporation shall construct for the purpose of enabling its road to pass over
or under any turnpike road, canal, water course or other way. [R. C. 1905,
$ 4293; Civ. C. 1877, § 480; R. C. 1899, § 2974.1
Liability for injuries to employes by low bridges.
53 Am. Rep. 699.
Every railroad corporation operating a line
§ 4641. Signs at crossings.
of road within this state must erect suitable signs of caution at each crossing
of its road with a public highway, which signs shall be painted with black
Roman or block letters on white background, said letters to be at least eight
inches in length and proportionately broad; said signs shall be placed at tintop of posts at least fifteen feet high. [R, C. 1905, § 4294; Civ. C. 1877. $ 481
R.

C

;

1895, § 2975.1
i

j
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A

bell of at least thirty pounds in weight or a
§ 4642. Bell and whistle.
steam whistle shall be placed on each locomotive engine and shall be run? or
whistled at the distance of at least eighty rods from the place where the said
railroad shall cross any other road or street and be kept ringing or whistling
until it shall have crossed said road or street under a penalty of fifty dollars
for every neglect, to be paid by the corporation owning the railroad, one-half
thereof to go to the informer, and the other half to this state, and also be
liable for all damages which shall be sustained by any person by reason of
such neglect. [R. C. 1905, § 4295; Civ. C. 1877, § 483; R. C. 1899, § 2976.]
Whistling not required at private crossing, though on section line which might be
opened as road. Reynolds v. Great Northern Ry. Co., 69 Fed. 808, 16 C. C. A. 435.
Failure to give signals; no recovery for injurv in absence of evidence that such
was the cause. Mankey v. C. M. &. St. P. Ry. Co., 14 S. D. 468, 85 N. W. 1013.
Killing stock prima facie evidence of negligence. See Rev. Code Civ. Proc. S. D. 748.
Failure to ring bell or sound whistle does not constitute negligence per se. Reeves v.
Chicago, M. & St. P. R. Co., 24 S. D. 84, 123 N. W. 498.
Use of either bell or whistle all the time occupied by train in passing from one
public crossing to another a mile distant is permissible.
Lyons v. Chicago, M. & St.
P. R. Co., 28 S. D. 31, 35 L.R.A.(N.S.) 1219, 132 N. W. 67D.
Not the sole measure of duty at public crossings to ring bell and blow whistle. Effect
of city ordinances.
Coulter v.*G. N. Ry., 5 N. D. 568. 67 N. W. 10*6.
The term "any other road" refers only to public highways, and not to private
crossing.
Reynolds v. Great Northern R. Co., 69 Fed. 808.
The duty to give signals does not extend to a person driving along a highway parallel
to the railroad, who has not lately used and does not intend to use any crossing
Keynolds v. Great Northern R. Co., 69 Fed. 808.
Defense of contributory negligence may be interposed in action brought for violation
of section 2223, Revised "Codes 1905 [section 3076 herein], for damages resulting from
explosion.
Morrison v. Lee, 22 N. D. 251, 38 L.R.A.(N.S.) 412, 133 N. W. 548, 1
N. C. C. A. 253.
Statutory signals as measure of duty of railroad company. 15 L.R.A. 427.
For whose benefit signals by approaching trains are required by statute at railwav
crossings.
17 L.R.A. 254.
Failure to give signal as affecting liability for injury to small children on track.
25 L.P..A. 788.
Right of employe to rely on statute requiring signal to be given by train approaching
crossing.
40 L.R.A.(N.S.) 1105.
Dutv as to signals by locomotive approaching overhead crossings. 1 L.R.A.(N.S.>
307; 22 L.R.A.(N.S.) 915.
Duty to give crossing signals for protection of animals. 46 L.R.A.(N.S.) 881.
Liability for failure to give statutory signals when they would not have prevented
the injury. 21 L.R.A. 723.
Violation of rule as to giving of signals as evidence of negligence toward member
of public
8 L.R.A.(N.S.) 1063.
Private action for violation of ordinances requiring warning signals. 5 L.R.A.(N.S.)
failure

240.

9
Private action for violation of statutory duty to signal approach of crossings.
L.R.A.(N.S.) 365.
Failure to give crossing signals as proximate cause of injury by running into aidof train.
38 L.R.A.(N.S.) 1153.
As to similar provision in Cal. Civ. Code, § 486, see Meeks v. Southern P. R. Co..
52 Cal. C02; Strong v. Sacramento & P. R. Co., 61 Cal. 326, 11 Am. Neg. Cas. 196; Orcutt
v. Pacific Coast R. Co.. 85 Cal. 291, 24 Pac. 661, 11 Am. Neg. Cas. 216; Toomev v.
Southern P. R. Co., 86 Cal. 374, 10 L.R.A. 139, 24 Pac. 1074; Hager v. Southern P. Co..
98 Cal. 309, 33 Pac. 119.

§ 4643. Trains must stop before crossing other railroads or drawbridges.
Exception. Every train of cars, and every locomotive about to cross the
track ot another railroad, shall cdme to a full stop before arriving at or
crossing the track of such other and within four hundred feet thereof; and
the train or locomotive arriving near such crossing first shall cross and move
on first and every such train or locomotive shall also come to a full stop
before crossing or running upon any drawbridge over a stream which is
regularly navigated by vessels during the season when such stream is so used
i'or navigation, and the use of such draw is necessary for the passage of boats,
vessels and other crafts navigating the waters of such stream at a distance
Irorn such bridge of not more than six huudred feet; provided, that no snob
;
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stop need be made before crossing such drawbridge or railroad crossing of
railroads operated by the same company, if at the time an employe of the
company shall be standing on such drawbridge or crossing with a proper
light by night, or Hag by day, and signal such train to proceed; provided,
however, that in case any two railroads which cross eacli other, or in any
way connect at a common grade, shall by any works or fixtures to be erected
and maintained by them, or either of them, render it safe to pass over said
crossings without stopping, and such work or fixtures shall first be approved
by the commissioners of railroads of this state, and the plan of such works
or fixtures for such crossing, designating the place of such crossing, shall be
filed with the said commissioners of railroads; then in that case the foregoing provisions of this section requiring the stoppage of trains at such
railroad crossings shall not apply but if said commissioners of railroads shall
disapprove sueh plan, or fail to approve the same within twenty days after
the tiling thereof with them, such railroad companies, or either of them, may
apply in the county where such crossing is situated, to the judge of the district court in and for said county, either in term or vacation, by a petition in
writing, setting forth the object of said application, and said court or judge
shall thereupon appoint a time and place for the hearing of said petition,
and a copy of the order appointing such time and place, together with a copy
of said petition, shall be served upon the commissioners of railroads at least
ten days before the day appointed for such hearing; and the said district
eourt or any judge thereof, either in term time or vacation, shall have full
power upon the hearing of said petition to grant the prayer thereof or to
make such other order thereon as may be proper in the premises. [R. C.
1905, § 4296: R. C. 1895, § 2977; 1903, ch. 148.]
§ 4644. Killing of stock prima facie evidence of negligence. The killing
or damaging of any horses, cattle or other stock by the cars or locomotives
along a railroad shall be prima facie evidence of carelessness and negligence
on the part of the corporation. [R. C. 1905, § 4297; Civ. C. 1877, § 079;
R. C. 1895, § 2978.]
;

Injury to stock bv locomotive a* prima facie evidence of negligence.
Anderson v.
Minneapolis, St. P. AS. Ste. M. R. Co., 18 N. D. 462, 123 N. W. 281; Carr v. Minneapolis.
& S. Ste. M. R. Co., 16 N. D. 217, 112 N. W. 972.
Presumption of negligence created by fact of killing by cars. Wright v. Minneapolis,
St. P. k S. Ste. M. R. Co., 12 N. D. 159, 96 N. W. 324.
As to prima facie case, how overcome. HodgitM v. R. R. Co., 3 N. D. 382, 56 N. W. 139.
Contributory negligence, what is. Wright v. M., St. P. k S. Ste. M. Ry., 12 N. D.
159, 96 N. W. 324.
Sufficiency of a complaint
John R. Jones k Son v. O. N. Ry., 12 N. D. 343, 97
N. W. 535.
It is not error to deny motion for directed verdict where evidence, although undis
uted, is such that impartial men might fairly and reasonably differ in conclusions to
e drawn from such evidence. Clair v. Northern P. R. Co., 22 N. D. 120, 132 N. W. 776.
Whether presumption arising under statute that railroad company killing cattle on
track was negligent, is overcome bv company's evidence, is in first instance question
of law. Corbett v. Great Northern R. Co., 19 N. D. 457, 125 N. W. 1054.
Presumption of law that killing was caused by defendant's negligence is raised by
proof of ownership and killing. Reinke v. Minneapolis, St. P. k S. Ste. M. R, Co., 23
N. D. 182, 135 N. W. 779.
I>uty to animals on the track. 49 Am. Dec. 261 : 20 Am. St. Rep. 161.
Presumption of negligence from injury to live stock by railway train. 15 L.R.A. 39.
Power of legislature to make the killing of stock prima facie evidence of negligence.
32 L.R.A.(N.S.) 227.
St. P.

§ 4645. Crossings over railroads.

Penalty for failure to provide.

When

any person owns land on both sides of any railway the corporation or individual owning or operating such railway shall, when requested to do so in
writing, make and keep in good repair a proper cattle guard and cause-way
or other adequate means of crossing such railway at such reasonable place
or places as may be designated by the land owner or his agent; provided,
ihat the type of all cattle guards required by law to be constructed in this
Mate shall, before being installed, be approved by the commissioners of rail1115
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roads.
The owner or person in possession of the land through which the
railroad passes may recover, of the person or corporation operating such
railroad, the sum of twenty-five dollars for every thirty days of default on
the part of the person or corporation operating the railroad, after written
demand served on an officer, roadraaster or section foreman of the operating
company has designated the place for the erection of the cattle guarded
crossings of the road crossing requested, and a like penalty for failure to
keep such cattle guards, or road crossings, in good repair, after written notice
has been served upon the operating company that such repairs are necessary.
[1909, ch. 191; R. C. 1905, § 4298; Civ. C. 1877, § 484; R. C. 1899, § 2979.]
§ 4646. When required to fence. Whenever the owner of any tract of
land abutting against any line of railroad within this state shall desire to
inclose any such tract of land for pasturage or other purposes and shall
construct a good and sufficient fence about said tract of land on all sides
except along the side abutting against such railroad it shall be the duty of
such railroad company to construct a good and sufficient fence not less than
four and one-half feet high on the side of such tract or lot as far as the same
extends along the line of such railroad and to maintain the same in good
repair and condition, until released therefrom by the owner of said tract or
until the owner of said tract shall have ceased to maintain, in good repair
and condition for the term of one vear, his portion of the fence around such
inclosure.
[R. C. 1905, § 4299; 1883, ch. 57, § 1 R. 0. 1899. § 2980.]
Inapplicable to lessee of school lands. Crary v. Chicago, M. 4 St. P. R. Co., 19 S. D.
;

237, 100 X. \V. 18.
is liable for killing of cow when it nan failed to provide cattle guard, where
had right to do so. Lidel v. South Dakota C. R. Co., 25 S. D. 462. 127 N. \V. 653.
Railroad corporations need not erect fences unless required by statute. 7 Am. Rep. 47.
Constitutionality of statute requiring fence.
31 L.RJM>.'jS.) 862.
Mandamus to compel company to construct fences. 12 L.R.A.* 181.
Measure of care of railroad company to maintain fence once constructed.
1
L.R.A.(N.S.) 228.
Private- action for violation of statutory dutv to fence right of way.
9 L.R.A.(N s.

Railroad

it

»

347.

Duty to keep gates

49 L.R.A. 625.
Liability for injury to stock other than by trains, because of breach of *tatutor.\
duty to fence. 37 L.R.A. N.S. 1181.
Liability of railroad whose failure to maintuin fences permits escape of live stock
which is killed or injured outside its right of way. 29 L.R.A.(N.S.) 573.
Ab to similar provision in Cal. Civ. Code, $ 485. see Hynes v. San Francisco & N. P.
R. Co., 65 Cal. 316, 4 Pac. 28; Los Angeles, P. & G. R. Co. v. Uumpp, 104 Cal. 20, 37
Pac. 859: Baker v. Southern California R. Co., 110 Cal. 455, 42 Pac. 1)75; Baker v. Southera California R. Co., 114 Cal. 501, 46 Pac. 604; Boyd v. Southern California R. Co..
126 Cal. 571, 58 Pac. 1046.
in railroad fence closed.
<

)

Whenever the owner of any tract of land
§ 4647. Notice from owner.
shall have completed his portion of the fence about such proposed inclosure
he shall give written notice of its completion to the railroad company upon
whose line said tract is situated by personal service upon the agent of said
company at the station nearest to the proposed inclosure describing in said
notice the situation of said tract and the number of acres to be inclosed,
as near as may be, and the length of the fence required along the line of such
railroad to complete the proposed inclosure; and it shall be the duty of the
railroad company to construct and complete its portion of such fence within
sixty days after the service of such notice.
[R. C. 1905, § 4300; 1883, ch. 57.
§ 2; R. C. 1899, § 2981.]
Railroad company liable for defective fence although notice to construct whb not given.
Wold v. South Dakota C. R. Co., 23 S. D. 521. 122 N. W. 583.
If any railroad company shall neglect or
§ 4648. Liability of company.
refuse to comply with any of the requirements of the last two sections it shall
be lawful for the owner of such tract to construct or repair the fence alonp
the line of such railroads and the railroad company shall be liable to the
owner thereof to an amount not exceeding one dollar and twenty-five cents
1116
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per rod to be recovered in a civil action; and such railroad company shall
be liable for all damages accruing by reason of such neglect or refusal.
[R. C. 1905, § 4301; 1883, ch. 57, § 3; R. C. 1895, § 2982.]
Railroad company's liability for damages from neglect to repair fence covers damages
on track. Wold v. South Dakota C. Tt. Co., 23 S. D. 521, 122 N. W. 583.
Double damages are provided for regardless of whether owner gave notice. Bekker

to stock
v.

White River Valley R.

Co.,

28 S. D. 84, 132

K

VV. 797.

— Railboad

Companies Report Wrecks.
It shall be the duty of every railroad company
§ 4649. Duty to report.
operating a line of railway in this state to report to the railroad commissioners of this state all accidents, wrecks or casualties occurring in the
operation of trains on said line or lines of railway within this state, coming
within the knowledge of the company, wherein any person is either killed
or injured, within reasonable time, not exceeding sixty days, in such form
Abticle

2.

as the railroad commissioners may require.
[1907, ch. 205, § 1.]
Make
§ 4650. Railroad commissioners examine into causes of wrecks.
report to legislature. Whenever any such report is made to such railroad
circumstances
into
causes
and
commissioners they shall forthwith examine
the
of such wreck, accident or casualty, and it shall thereupon be the duty of
said railroad commissioners to order such railroad company to comply with
any reasonable requirements prescribed by said railroad commissioners, calculated to prevent the recurrence of any such wreck, accident or casualty,
and it shall be the duty of said railroad commissioners to report to the legislature biennially a summarized statement of all wrecks, accidents or casualties
that have come to their knowledge by reason of this article, together with a
recommendation of such additional legislation as they deem proper for the
greater protection of passengers and employes of such railroads.
[1907,
eh. 205, § 2.]
As to biennial reports to the legislature, see in general sections 95, 97, 98.
§ 4651. Penalty for violation. Every person who shall violate any of the
provisions of this article shall be guilty of a misdemeanor and shall be punished by a fine of not less than live hundred dollars, nor more than two
thousand dollars, or imprisonment in the county jail for not less than thirty
days, nor more than one year, or shall suffer both such fine and imprisonment
in the discretion of the court.
[1907, ch. 205, § 3.]

Article 3.— Stopping of Passenger Trains at County Seats.

Every person, company or corporation
§ 4652. Stop at county seats.
operating a railroad within or through this state, shall cause all its regular
passenger trains to stop upon their arrival at its station at each county seat,
through or by which such trains run wherever such person, company or corporation operating such railroad has heretofore established, or shall .hereafter establish, a station within one mile of the corporate limits of such
eounty seat, a sufficient length of time to receive and let off passengers
with safety provided, the same shall not apply to any passenger train which
does not carry passengers whose trip both begins and terminates within the
boundaries of the state of North Dakota. [1911. ch. 253, § 1; 1907, ch. 202;
R. C. 1905, § 4302 1901, ch. 130.]
Power to compel stopping of trains at stations. 17 L.R.A.(NJS.) 821; 29 L.R.A.(N£.)
:

:

159.

Right to require the stopping of interstate and mail trains,
29 L.R.A.(N.S.) 159.

14 L.R.A.(N.S.)

293:

§ 4653. Penalty. Every person, company or corporation failing to comply
with the provisions of the last section shall be subject to a penalty of five
hundred dollars for each and every offense, to be recovered in a civil action
in the name of the state, and to be paid, when collected, to the state of North
Dakota, to be credited to tho common school fund; and it is hereby made
1117
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the duty of the state's attorney of the county, upon complaint of any citizen,
to commence and prosecute such action on behalf of the state.
[1911, ch. 253,
§ 2; 1907, ch. 202; R. C. 1905, § 4302; 1901, ch. 130.]

Article 4.— Liability of Railroads for Causing Fires.
All railroad companies or cor§ 4654. Liability for damages from fire.
porations operating or running cars or steam engines over roads in this state
shall be liable to any party aggrieved for all damages resulting from fire
escaping or being scattered or thrown from said cars or engines; provided,
that such railroad company or corporation shall not be liable for said damages when the same results from the default or negligence of the party
injured.
[1911. ch. 248; R. C. 1905,
4303, 4304; 1893, ch. 102, §§ 1, 2;
R. C. 1899, §§ 2983, 2984.]
Presumption of negligence one of law. Mere fact that fire started 118 feet from
track not in itself sufficient to warrant submission of question of negligence to jury.
Smith v. X. P. Ry. Co., 3 X. D. 17, 53 X. W. 173.
Liability for fire when caused bv coals or sparks from locomotives.
38 Am. Dec.
70; 78 Am. Dec. 185; 6 Am. "Rep. 597.
Liability for burning property stored or piled on railroad right of way by licensee.
1

L.R.A.(X.S. ) 533.

10
for fire set by engines of other company permitted to uae road.
1175.
Liability of railroad company for persona! injury to person struck by sparks or
cinders escaping from locomotive. 18 L.'R.A.(N5.) 241.
Constitutionality of statute imposing absolute liability for damages caused by fire.
25 L.R.A. 161; 35 L.R.A.(X.S.) 1016; 42 Am. St. Rep. 538..
Sufficiency of general allegations of negligence in case of injury to property from
fires.
59 L.R.A. 234.
Right to interest on sum allowed as damages from railway fires. 18 L.R.A. 449.
Duty of abutting owner to prevent accumulation of combustible materials near right
of way.
12 L.H.A. (X.S.) 624..
Duty of owner of property adjoining a railroad right of way to protect it from lire*
set out by passing locomotives.
12 L.R.A. (X.S.) 526.
Presumption as to negligence in case of railway fires. 15 L.R.A. 40.
Effect of presumption from fact that fire was set by locomotive to carry question of
negligence to jury. 5 L.R.A.(N.S.) 99.
Power of legislature to make injury by fire from locomotives prima facie evidence of
negligence. 32 L.R.A.(X.S.) 227.
Admissibility of evidence of other fires. 32 L.R.A.(X.S.) 1146.
Distance within which sparks from a properly equipped engine will set fire as a sub^
ject of expert testimony. 22 L.R.A. (X.S.) 1039.
Duty of railroad company to keep cattle guards in condition. 36 L.R.A. (X.S.) 997.
Effect of contributory negligence of owner of stock getting on track through defect*
36 L.R.A. (N.H.) 100.
in cattle guards.
31
Constitutionality of statute requiring railroad company to build cattle guards.
L.R.A. (X.S.) 861.
Constitutionality of statutes excluding defense of contributory negligence and assumption of risk on failure to build cattle guards. 31 L.R.A. (X.S.) 867.
Liability

L.R.A. (X.S.)

Article 5.— Cattle Guards at Railhoad Crossings.
how constructed. Speed of trains at depot grounds.
All railway corporations owning or operating a line of railway within this
state shall construct, maintain and keep in repair a suitable fence of posts
and barb wire, or posts and boards, on each side of the track so connected
with cattle guards at all public road crossings as to prevent cattle, horses
and other live stock from getting on the railroad tracks; such fence when
of barb wire shall be of five wires securely fastened to posts set not more
than twenty feet apart, the top wire not to be less than fifty-four inches
high, said wires to be not more than fourteen inches apart or of five boards
securely fastened to posts set not more than eight feet apart, said fence to
be not less than fifty-four inches high and the boards not more than one foot
apart.
Any corporation operating a railroad and failing to fence same
against live stock running at large and maintaining proper and sufficient
§ 4655. Cattle guards,

;
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cattle guards at all points -where the right to fence or maintain cattle guards
exists shall be liable to the owner of any stock killed or injured by. reason

of the want of such fence or cattle guard for the full amount of the damages sustained by the owner on account thereof, unless it was occasioned
by his grossly negligent act or that of his agent, and to recover the same it
shall only be necessary for him to prove the loss of or injury to his property. If such corporation fails or neglects to pay such damages within ninety
days after notice in writing that a loss or injury has occurred accompanied
by an affidavit thereof served upon an officer or a station or ticket agent
employed by said corporation in the county where such loss or injury occurred
such owner shall be entitled to recover from the corporation double the
amount of damages actually sustained by him, and twenty-five dollars as
attorney '8 fee when it shall be adjudged by a court of competent jurisdiction that the claimant is entitled to the amount claimed. No law of the state
or any local or police regulations of any county, township, city or town
relating to the restraint of domestic animals, or in relation to the fences of
farmers or land owners shall be applicable to railway tracts unless specifically so stated in such law and regulation. Upon depot grounds necessarily
used by the public and the corporation the operating of trains at a greater
rate of speed than eight miles an hour where no fence is built shall be negligence and shall render such corporation liable for all damages occasioned
thereby in the same manner and to the same extent except as to double
damages, as in cases where the right to fence exists. [1907, ch. 209.]

A bticle

6.

— Maintenance of Station Houses.

Every railroad corporation in
§ 4656. When stations to be maintained.
the state of North Dakota shall build a station house and keep a station agent
twelve months each year when so ordered by the railroad commissioners at
all of its sidings where there is grain and merchandise of any description to
be shipped, when the outgoing and incoming freight, and all other receipts
at said station amounts to twelve thousand dollars or more in any one year.
Provided, that said stations are not less distant than five miles apart upon
the same line of railwav. [1911, ch. 254; R. C. 1905, § 4305; 1895, ch. 97, § 1
R. C. 1899, § 2985; 1901, ch. 179; 1903, ch. 147.]
:

Power

compel establishment of railroad stations. 17 L.R.A.(Ni5.) 821.
May railroad companies be required to establish or maintain a station that will uot
par expenses. 26 L.R.A.(N.S.) 444.
§ 4657. Penalty. Any railroad company or corporation failing to comply
with the provisions of the last section shall be punished by a fine of not l«»ss
than two thousand dollars and it shall be the duty of the commissioners of
railroads to enforce the provisions of such section in the name of the state
to

of North Dakota.

[R. C. 1905, § 4306; 1895, ch. 97, § 2; R. C. 1899, § 2986.]

Article

7.

— Lighting of Depot Platforms.

•

§ 4658. Railroad depot lamps must be provided. All railroad companies
using steam as a motor power and engaged in the business of carrying passengers to and from stations located in this state shall provide for the lighting
of each and every depot platform used by passengers in getting on and off
from trains. At least one lamp, with a lighting power equal to that of the
ordinary street lamp shall be placed at each end of each and every said
platform. During the hours of night said lamp or lamps shall be lighted for
a period of at least one hour before and thirty minutes after the arrival of
each and every train, providing that said train stops at such depot or platform for the purpose of letting passengers on and off. [1907. ch. 210, § 1.]
§ 4659. Penalty. In each and every town, village or city where a railroad
company violates the provisions of section 4658, such company shall upon
conviction thereof be subject to a fine of not less than five dollars nor more
1119
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than ten for eacli and every day during the time such violations continue
to be made, said fine to be recovered in civil action by any competent court
and it is hereby made the duty of the attorney-general and the various state's
attorneys of the counties wherein such violations take place to prosecute the
violators of this article.

[1907, ch. 210, § 2.]

Article 8.— Sanitary Regulations for Railroad Stations.
All railroad companies operating rail§ 4660. Closets, where provided.
roads in North Dakota shall provide and maintain at any and all railroad
stations in the state where passengers' tickets are sold, within reasonable
access of the depot, a water closet, earth closet or privy for the accommodation of railroad employes and the traveling public, or where a seweragesystem is maintained within three hundred feet of such station waiting room
then and in that ease the water closet shall be within the station house.
Entirely separate compartments for men and women shall be provided. The
water closet, earth closet or privy for males shall also have urinals arranged
with conduits of galvanized iron, or other impervious material, draining into
a sewer, vault or other suitable place which will prevent the creation of a
nuisance. [1913, ch. 232, § 1; 1911, ch. 238.]
§ 4661. Authority to inspect. The board of railroad commissioners of the
state, or the local health officer, or health commissioner of the township, incorporated village or city in which the depot is located shall have authority
to inspect such water closets, earth closets or privies from time to time, and
if they are found to be in an unsanitary condition he or they shall notify
the proper officials of the railroad company, stating in what respect such
water closets, earth closets or privies are unsanitary, and it shall be the
luty of the railroad company within a reasonable time to make such alterations or repairs as will remove the unsanitarv conditions complained of.
•

il913. ch. 232, § 2.]

The waiting rooms at
§ 4GG2. Waiting rooms, how and when cleaned.
the railroad stations in this state shall be scrubbed or washed at least once
a week with some standard disinfectant, and such waiting rooms shall at all
times be maintained in a comfortable and sanitary condition.
[1913. ch. 232,
§ 3.]

Any person, firm or corporation failing to comply with
§ 4663. Penalty.
the provisions of this act shall upon conviction be punished by a fine of not
less than twenty dollars or more than one hundred dollars.
[1913, ch. 232.
§ 5; 1911, ch. 238, § 2.]
Article

9.

— Sweeping

Passenger Coaches.

Dustless sweeping required. The sweeping of railroad coaches or
cars while occupied by passengers, except such sweeping be done with a
vacuum cleaner or other similar device, or except when the floor of such
i*ar shall previously have been thoroughly moistened with water or oil, or
by the use of sufficient sweeping compound to keep down the dust, is herebv
prohibited.
[1913, ch. 231, § l.j
§ 4665. Penalty. Any person or corporation violating the provisions of this
act shall be punishable bv a fine not exceeding twentv-five dollars.
[1913,
§ 4664.

ch. 231, § 2.]

Article

10.

— Keg plating

Number of Train Men.

Number

of train men. It shall be the duty of every corporation
operating a railway within the limits of this state which has not complete
air equipments in good order on all rolling stock in use on said road to
furnish at least two brakemen to each freight train consisting of forty-five
cars and it shall he the duty of said company to furnish an extra brakeman
§ 4666.
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on said freight train for every ten cars or fraction thereof in excess of said
forty-five cars; provided, that this section shall not apply to any train which
has therein, equipped with air brakes, a sufficient number of ears to render
hand brakes unnecessary in the ordinary stoppage of trains. [R. C. 1900,
i

4307; 1895, ch. 94,
Full crew

bill.

§

1; R. C. 1899, § 2987.]

43 L.R.A. (NJS.) 977.

For each and every violation of the last section the
§ 4667. Penalty.
railroad corporation so offending shall be subject to a penalty of fifty dollars
to be recovered in a civil action and paid to the state of North Dakota and
it is made the duty of the attorney-general upon complaint of any citizen
to commence and prosecute this action in his own name as attorney-general
on behalf of the state. [R. C. 1905, § 4308; 1895, eh. 94, § 2; R. C. 1899,
§

2988.]

Article

11.

— Hours of Service op Railroad Employes.

It shall be unlawful for any railroad, railroad
§ 4668. Honrs limited.
corporation or common carrier, engaged in commerce in whole or in part
within this state, or any of its officers or agents, to require or permit any
employes engaged in or connected with the movement of any train in which
commerce is hauled within the state, or to require or permit any employe
engaged in or connected with the movement of any train carrying freight
or passengers w ithin the state, to remain on duty niore than sixteen consecutive hours, except when by casualty, storms, wrecks, washouts, snow
blockades or any unavoidable delay arising from like causes he is prevented
from reaching his terminal or to require or permit any such employe who
has been on duty sixteen consecutive hours to go on any duty without having
at least eight hours' rest.
[1907, eh. 207, § 1.]

•

r

;

Construction and application of statute limiting hours of \nhor. 65 L.R.A. 33.
Constitutionality of statutes limiting hours of labor.
19 L.K.A. 141; 2\ L.K.A. 7»C:
65 L.K.A. 38; 12 L.K.A. (NaS.) 1130; 2t5 L.R. A. N.S.
242; 35 L.R.A.(N.S.) 628: 40
L.R.A. $93.
Statute limiting hours of labor of railroad employes its interference with interstate
commerce. 29 L.R.A. (N.S.) 240.
<

)

§ 4669. Penalty. Any such railroad, railroad corporation, common carrier,
or any of its officers or agents, violating any of the provisions of this article
shall be deemed guilty of misdemeanor and shall, upon conviction thereof in
any district court of the state of competent jurisdiction, he subject to a fine

of not less than one hundred dollars nor more than one thousand dollars for
each offense; and it shall be the duty of the railroad commissioners to fully
investigate all cases of any violation of this article and said railroad commissioners shall forthwith notify the attorney-general of such violation thereof
as may come to their knowledge, and it shall be the duty of the attorneygeneral to prosecute or cause to be prosecuted all violations thereof. [1907,
ch. 207, § 2.1
Criminal liability for violation of statute limiting hours of labor.

Article

12.

—

65 L.R.A. 50.

axd Construction of Caboose Cars.
article shall apply.
The provisions of this

<Sv/Ai

article
§ 4670. To whom this
shall apply to any railroad corporation, or any person or persons while
engaged as common carriers in the transportation of passengers or property
within this state to which the regulative power of this state extends. [1911,
eh. 245, § 1.]
That from and after the
§ 4671. When to take effect, how constructed.
first day of June, 1914, it shall be unlawful, except as otherwise provided
in this article, for any such common carrier by railroad to use on its lines
any caboose car or other car used for like purposes unless such caboose or
ether car shall be at least twenty-four feet in length exclusive of the platform and equipped with two four-wheeled trucks, and said caboose ear or
other car shall be of constructive strength equal to that of the thirty ton
capacity freight cars constructed according to M. C. B. standards, and shall
71
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be provided with a door in each end thereof and an outside platform across
each end of said car; each platform shall not be less than twenty- four inches
in width and shall be equipped with proper guard rails, and with grab irons
and steps for safety of the persons getting on and oft' said car. Said steps
shall be equipped with a suitable rod, board or other guard at each end and
at the back, thereof, properly designed to prevent slipping from said steps.
[1911, ch. 245, § 2; 1909, ch. 190, § 1.]
§ 4672. Repairs, how made. Whenever any caboose cars now in use by
such common carriers as provided by section 4670 shall, after this article
goes into effect, be brought into any shop for general repairs, it shall be
unlawful to again put the same into service of such common carrier within
this state, unless it be equipped as provided in section 4671.
[1911, ch. 245,

§3.J

That the state railroad commission is
§ 4673. Extensions, how granted.
hereby authorized to grant to any common earner aforesaid, upon full
hearing and for good cause shown, a reasonable extension of time in which
to comply with the provisions of this article; provided, that in no case shall
such extension in the aggregate exceed a period of one year from the time
herein limited for compliance with this article. [1911, ch. 245, § 4.)
Any common carrier as provided in section 4670, vio§ 4674. Penalty.
lating any of the provisions of this article, shall be deemed guilty of a misdemeanor and upon conviction thereof shall be fined not less than one hundred
dollars nor more than five hundred dollars for each offense.
[1911, ch. 2-J-5.
§ 5; 1909, ch. 190, § 2.]

Article 13.— Licensing Ticket Agents.

Agents to obtain state license. Fee. It shall be the duty of the
owners of any railroad or steamboat for transportation of passengers, to
§ 4675.

provide each agent who may be authorized to sell within the state tickets
or other evidence thereof entitling the holder thereof to travel upon his or
their railroad or steamboat, with certificate setting forth the authority of
such agent to make such sales, which certificate shall be duly attested by
the corporate seal of any corporate owner of such railroad or steamboat,
and shall for the information of travelers be kept in a conspicuous place in
the office of such agent. After issue of such certificate as aforesaid, such
agent or a superintendent or general officer of such owners shall within ten
days thereafter exhibit the same to the board of railroad commissioners of
the state of North Dakota, and at the same time shall pay to said board of railroad commissioners a license fee of live dollars, which fee shall be turned
over to the state treasurer monthly, whereupon said board of railroad commissioners shall issue to such agents so presenting said certificate a license
under the seal of the board of railroad commissioners of the state of North
Dakota, authorizing such agent to engage in the business of selling transportation tickets of said common carrier, and said license so issued to such agent
by said board of railroad commissioners shall also be kept posted in a conspicuous place in the office of such agent, for the information of travelers
and of the public. Whenever any agent so authorized as aforesaid shall by
death, resignation or otherwise cease to be such agent, his successor, appointed by Ihe railroad or steamboat company, or the owner or owners thereof,
fihall be authorized to sell tickets for said company and act as the agent
thereof under the provisions of this article. [1913, ch. 237 R. C. 1905, § 4309:
1893, eh. 104, § 1; R. C. 1899, § 2989.]
§ 4676. No transfer of ticket without license. It shall not be lawful for
any person not in the possession' of such certificate and license so posted
as aforesaid to sell, barter or transfer within this state for any consideration
the whole or any part of any ticket or other evidence of the owner's title
ov right to travel on said railroad or steamboat, whether such railroad or
;
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situated, operated or

owned within or without

§§ 4676-4681
the limits of this

[R. C. 1905, § 4310; 1893, ch. 104, § 2; R. C. 1899, § 2990.]
Statutes against ticket brokerage or " scalping." 24 L.R.A. 152.
Injunction against dealing in nontransferable railroad tickets. 10 L.R.A. (N.S.) 437.
Constitutionality of antiscalpiug legislation. 3 L.R.A.(N.S.) 558; 4 L.R.A.(N.S.) 4S0.

Whoever shall violate the provisions of
§ 4677. Penalty for violation.
section 4676 shall be deemed guilty of a misdemeanor and shall be punishable by a fine not exceeding live hundred dollars or by imprisonment not
exceeding one year, or either or both, in the discretion of the court in which
such offender shall be convicted.
[K. C. 1905, § 4311; 1893, ch. 104, § 3;
R. C. 1899, § 2991.]
§ 4678. Agent to exhibit license. It shall be the duty of any agent residing or acting within this state who shall be authorized to sell therein tickets
or other evidences of the holder's title to travel upon any railroad or steamboat to exhibit to any person desiring to purchase a ticket or any officer of
the law who may request him so to do such certificate of his authority
thus to sell and such license. [R. C. 1905, § 4312; 1893, ch. 104, § 4; R. C.
1899, § 2992.]
§ 4679. Redemption. Violation. Penalty. It shall be the duty of the owners
of every railroad or steamboat situated or operated in whole or in part
within this state to provide for the redemption under reasonable precautions of the whole or of any coupon or coupons of any ticket theretofore sold
by any agent authorized as aforesaid, which the purchaser for any reason,
other than the expiration of the time limited in said ticket for the use thereof,
has not used, in ease of a ticket not used and, in case of a coupon or a ticket
partially used, at a rate which shall be equal to the difference between the
price paid for the whole ticket and the cost of a tieket between the points
for which the used portion of said ticket was actually used; provided, that
such ticket or coupon or coupons shall be presented for such redemption to
any agent authorized as aforesaid before the time therein limited for the use
thereof shall have expired and the deposit of such ticket or part of ticket in
the post office, addressed to any such agent, with postage thereon duly paid,
before the expiration of the time limited on any such ticket or part of ticket
shall be deemed such presentation; and the sale by any person of such ticket
or the unused portion of any such ticket or coupon or coupons, otherwise than
by the presentation of the same for redemption, as hereinbefore provided,
shall be deemed to be a violation of the provisions of this article and any
person guilty of such violation shall be deemed guilty of a misdemeanor and
shall be punished by a fine not exceeding five hundred dollars, or by imprisonment not exceeding one year, or either or both, in the discretion of the court
in which such offender shall be convicted provided, however, that when any
ticket selling agent so licensed as aforesaid or any common carrier subject
to the provisions of this article shall sell, barter or transfer to any person any
mileage book or commutation ticket or excursion ticket at any reduced
rate authorized by law, and when such mileage book, commutation ticket or
excursion ticket shall by the terms thereof be limited in respect to the time
in which the same shall be used, then and in that case such mileage book,
commutation ticket or excursion ticket shall be redeemed by said common
carrier, subject to the provisions of this article.
[R. C. 1905, § 4313; 1893,
ch. 104. § 5; R. C. 1899, § 2993.]
Any railroad company or steam§ 4G80. Refusal to redeem. Penalty.
boat company which shall by any of its authorized ticket selling agents
within this state unreasonably refuse to redeem any coupon of a ticket or
any ticket as required by section 4679 shall pay to the state of North Dakota
a fine not exceeding five hundred dollars for each offense. [R. C. 1905, § 4314
1893. ch. 104, § 6: R. O. 1999, § 2994.]
"Whenever, any person in
§ 4681. Penalty for fraudulent use of transfer.
the employ of any railroad or steamboat company doing business in this
;

;
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state shall fraudulently neglect to cancel or return to the proper officer of
the company or agent of such railroad or steamboat company any coupon,
or any ticket, or pass with intent to permit the same to be used in fraud of
any railroad company or steamboat company; or if any person shall steal or
embezzle any such coupon or other ticket or pass, or shall fraudulently
stamp or print or sign any such ticket, coupon or pass, or shall fraudulently
sell or put in circulation any such ticket, coupon or pass said person shall
be deemed guilty of a felony and upon conviction thereof shall be punished
by imprisonment in the penitentiary for a period not exceeding five years.
IR. C. 1905, § 4315; 1893, ch. 104, § 7; R. C. 1899, § 2995.]
§ 4682. Discrimination in price. Penalty. It is unlawful for any ticket
selling agent so authorized and licensed as aforesaid or for any common
carrier subject to the provisions of this article to charge, demand, collect,
receive from, or to sell, barter, transfer or assign to any person or persons,
firm or company, corporation or association any tickets of any class whatever
entitling the purchaser or holder thereof to transportation by the common carrier issuing such ticket or tickets for a greater or less sum or price than is
charged, demanded, collected or received by such ticket selling agent or
common carrier subject to the provisions of this article for a similar ticket
or tickets of the same class. Any person, ticket selling agent or common
carrier subject to the provisions of this article who shall violate the provisions
of this section shall be guilty of a misdemeanor and upon conviction thereof
shall be fined in a sum not exceeding one thousand dollars for each offense.
[R. C. 1905, § 4316; 1893. ch. 104. § 8: R. C. 1899. § 2996.]
la pass U?ued as part of consideration for contract within statute prohibiting free
transportation of passengers or discrimination in passenger rates.
31 L.T?.A.{X.S.) 657.

Article

14.

— Maps of

23 L.R.A.(N.S.) 217

.

Rioht of Way.

All railroad corporations doing
§ 4683. To file maps of right of way.
ousiness in this state shall file with the county auditor of each county in
which such railroad or any part thereof may be located a map showing the
correct location of all right of way and side tracks in such county owned
or occupied by such railroad corporation and also showing the number of
acres in each parcel of land included by such railroad corporation or any
of thorn in such countv as right of way. [R. C. 1905, § 4317; 1890, ch. 130,
R. C. 1895. § 2997.1
§ 1
Any railroad corporation, which may hereafter acquire
§ 4684. Same.
any right of way or other property as set forth in the last section, shall file
within six months after the location of its right of wav a map as provided
for in the last section.
[R. C. 1905, § 4318; 1890, ch. 130, § 2; R. C. 1895.
;

•§

2998.]

Any railroad corporation which shall violate any of
§ 4S85. Penalty.
the provisions of the last two sections shall upon conviction thereof be fined
in a sum of not less than one hundred dollars nor more than five hundred
dollars.
[R. C. 1905, § 4319; 1890, ch. 130. § 3; R. C. 1899, § 2999.]

—

Article 15.
Cbossfngs.
§ 4686. To maintain sufficient crossings. All railway companies operating
a line of railway in this state shall build or cause to be built and kept in
repair good and sufficient crossings over such line at all points where any
public highway in use is now or mav hereafter be intersected
[R. C. 1905, § 4320: 1890, ch. 127, § 1 R. C. 1899, § 3000.]

by the same.

;

Defective condition of railroad crossing as affecting traveler's right to recover for injuries sustained in collision with train.
14 L.R.A. (N.S.) 312: 20 L.R.A.(N.8.) 426.
Compensation for construction and maintenance of crossing and safeguards as element
of damages for laying out street across railway property.
24 T,.R.A.< N.S.) 1232.

§ 4687.
follows

How

to be constructed.

Such crossings

shall be constructed

as

1124

Digitized by

Google

llailrood Corporations.

CIVIL CODE.

§§

46*7-^91

1. Of a grade of earth on one or both sides of the railroad track as the
location may require, twenty feet in width, the middle point of which shall
be as nearly as practicable at the middle point of the highway and such
grade shall be of such slope as shall be necessary for the safety and convenience of the traveling public.
2. Plank shall be firmly spiked on and for the full length of the ties used
in the roadbed of such railway where such crossing occurs and shall be
laid not more than one inch apart except where the rail prevents; the plank
next inside of the rail shall not be more than two and one-half inches from
the inside surface of such rail and-the plank used in the crossing shall not be
less than three inches in thickness and so laid that the upper surface of the
plank shall be on a level with the upper surface of the rail such plank shall
extend along the railwav the entire width of the highwav grade and in no
case less than twenty feet. [R. C. 1905, § 4321 1890, ch. 127, $ 2: R. ('. 1895,
§ 3001.1
§ 4688. Penalty for violation. Any railroad company which shall violate
any of the provisions of the last two sections shall be subject to a fine of
not less than twentv-five dollars nor more than one hundred dollars and
shall be liable for all damages caused thereby.
[R. C. 1905. § 4322; 1890,
eh. 127, § 5; R. C. 1895, § 3002.]
;

;

Article

16.

— Safjtty

Devices by Railhoad Companies.

§ 4689. Complaint. Upon written complaint authorized by a majority vote
of all the members of the city council being filed with the railroad commissioners of this state by the chief executive officer of any village or city in the
state of North Dakota ou its behalf, that the crossing of any railroad company,
naming it, with any street in said village or city, describing it as dangerous
to life and property and giving the reason thereof, said railroad commissioners
shall forthwith investigate the same, and to that end shall have at least one
(1) public hearing in the village or city making such complaint, at a time
to be fixed by said commissioners, and a place to be held upon notice to be
given by said railroad commissioners to all parties interested, and shall be
held in not less than thirty (30) nor more than sixty (60) days after the date
of filing of such complaint.
[1911, eh. 239, § 1.]
Within ten (10) days after such public
§ 4690. Findings, how certified.
hearing said commissioners, by a majority vote of the members thereof, shall
decide the matter set forth in said complaint, and shall make a report in
writing in respect thereto, which shall include the findings of fact which the
conclusions of the commissioners are based upon, together with the recommendation of said commissioners as to what kind of safety device, if any,
should be installed at said crossing to make the same safe to life and property.
.Said findings shall be in writing and signed by the members of said commission in favor thereof, and shall be filed with the secretarv of said commission
and entered for record in his office. If said commission shall find in favor of
further protection for said crossing it shall issue an order to the railroad
company named in said petition directing said railroad company within sixty
(60) days after such order to establish and thereafter maintain at such
crossings such gates, flagmen or safety devices as such commission may therein
direct, and such as will render such crossing safe to life and property. Service
of such order shall be made upon any railroad company in the same manner
as a summons in a civil action is served.
[1911, ch. 239, § 2.]
Power of municipality to require safety gates at crossing. 3 L.R.A. (N-S.) 141.
Delegation of power to make regulations as to safety gates and flagman.
33
L.K.A.(N.S.) 646.
Violation of police ordinance as to flagman or safety gates as ground for private
L.R.A.(N.S.) 245.

action.

."5

Whenever any such order is made such railroad company
appeal therefrom in the same manner as appeals are allowed to be tak* n

§ 4691. Order.

may
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from orders made by said commission fixing rates of railroad companies, and
where no appeal is taken the order of the commission may be enforced by the
attornev-geueral the same as orders relating to the control of railroads. [1911.
eh. 239* § 3.]
§ 4692. Appeal. In addition to the foregoing, any railroad
to comply with the order of said commission if not appealed

company

failing

from as hereinbefore provided, or if appealed from and confirmed on appeal shall be liable
to a penalty of fifty dollars ($50) per day for each and every day that said
railroad company does not so conform to said order, to be recovered as damages
in a civil action bv and for the benefit of the village or city making such
complaint. [1911, ch. 239, § 4.]
§ 4893. Flagman. Whenever it shall appear that owing to any construction
work or repair work, or for any other cause an unusual number of trains are
being operated in or through any village or city in this state, the state
railroad commissioners shall have the power, upon complaint by any village
or city council through its chief executive officer to compel the installation
of a flagman or flagmen, as the case may be, without a hearing, and such order
shall be complied with within five days; provided, that such railroad companies may remove such flagmen whenever the movement of trains through
such village or cities assumes its normal conditions. [1911. ch. 239, § 5.]
Article

17.

— Headlights on Locomotives.

Employes, who. The provisions of this article shall
§ 4694. Railroads.
apply to any common carrier or carriers, their officers, agents and employes
engaged in the transportation of passengers or property by a railroad in the
state of North Dakota.
The terra 41 railroad " as used in this article shall
include all roads in use by common carriers operating a railroad, whether
owned or operated under a contract, agreement or lease and the term
" employes " as used in this article, shall be held to mean persons who are
engaged in or connected with the movement of any trains. Provided, however, that in passing through or working within the yard limits of any station
or terminal a light of lesser candle power may be used. [1913, ch. 233. § 1.]
§ 4695. Steam locomotives. Headlights. That from and after the first day
of July, 1914. it shall be unlawful for a common carrier, its officers and agents
subject to this article, to use any locomotive engine propelled by steam in
moving traffic or in the transportation of passengers or property within this
state in main line service, between the hours of sunset and sunrise, unless
said locomotive engine shall be equipped with a headlight of at least 1,200
candle power of light, when measured without the aid of a reflector. Provided, however, that in passing through or working within the yard limits
of any station or terminal a light of lesser candle power may be used. Provided, however, that said common carrier may use its switch engines for
switching purposes only, without having provided the same with a headlight
as herein required, if said carrier shall so determine.
Provided, that this
article shall not apply to any engine, the equipment of which shall have failed
during the trip, if it is shown that the equipment was in efficient and effective
working condition when the trip was begun. [1913, ch. 233, § 2.]
;

Liability for killing or injuring live stock on railroad track because of lack of proper
:i9 L.R.A. (X.S.) r.71.

beailliglit.

§ 4696. Penalty. That any common carrier or carriers violating this article,
or any provision thereof, shall be liable to a penalty of one hundred dollars
for each and every such violation, to be recovered in a suit to be brought by
the attorney-general of the state of North Dakota; and it shall be the duty
of such attorney-general to bring suit upon duly verified information being
lodged with him that such violations have occurred.
[1913, ch. 233. § 3.]
§ 4697. Cumulative. No repeal. Nothing in this article contained shall in
any manner be construed as repealing, on (or) in any manner altering any
1126
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other act or part of acts heretofore adopted by the legislature of this state;
hut the remedies herein provided shall be cumulative and in addition to all
other requirements now existing in relation thereto. [1913, ch. 233, § 4.]

Article

18.

— Railroads,

Clearance of Obstructions.

§ 4698. To whom applicable. That the provisions of this article shall apply
to any railroad corporation or to any person or persons while engaged as
common carriers in the transportation by railroad of passengers or property
within the state, to which the regulative power of this state extends. [1913,
eh. 230, § 1.]

When to take effect, size of engines, motors and cars, and what exThat on and after the first day of January, 1915, it shall be unlawful
any such common carrier to haul or permit to be hauled or used on its
lines, any engine, motor or car used in commerce to which this article applies
or to which the regulative power of this state extends, which shall exceed
a maximum width of ten feet and six inches over all its widest outside dimension, or which shall exceed a maximum height of fourteen feet and two inches,
measured from the top of the track rail to the top of the car loaded or empty
without extending the clearance as provided for in section 4700 in the same
proportion, unless authorized by the railroad commissioners; and the provisions of this section shall not apply to the loaded contents of open flat
ears and cars without roofs and foreign ears, wrecking cars, snow plows,
pile drivers and caboose cupolas.
Provided, however, this shall not apply
§ 4699.

empt.
for

to rolling stock

now

in service.

[1913, eh. 230, § 2.j

That on or after the first day of January, 1915,
such common carrier to erect or maintain on
any standard gauge road on its line or on any standard gauge side track used
in connection therewith, for use in any traffic mentioned in section 46!)8, anj
coal chute, stock pen, pole, mail crane, stand pipe, hog drencher, embankment
of earth or natural rock, or any fixed or permanent structure or obstruction
upon its line of railroad, or on any side track used in connection therewith
at a distance less than eight feet, measured from the center line of track,
which said structure or obstruction adjoins on standard gauge roads; nor
shall any overhead wires, bridges, viaducts or other obstructions passing over
and above its tracks, as aforesaid, be maintained at a less height than twentyone feet, measured from the top of the track rail provided, that station
freight house platforms which have a vertical height of not more than four
feet, measured from the top of the track rail, may be erected and maintained
at a less distance from the center of the track which they may adjoin than
herein specified. Provided, further, that this article shall not apply to any
warehouse, storehouse, elevator or other permanent structure now situated or
located upon the right of way of any railroad in this state, which is leased,
owned or used by any person or corporation doing business with any railroad,
or any railroad terminal or yard now established. And provided, further,
that this article shall not apply to loading platforms erected at sidings or
stations between terminals now in use. [1913, ch. 230, § 3.]
§ 4701. Report of obstructions. How made. That on or before the first day
of January, 1914, every common carrier subject to the provisions of this
article, shall report to said railroad commission the number of coal chutes,
it

§ 4700. Clearance required.
shall be unlawful for any

f

;

bins, stock chutes, standpipes, hog drenchers, embankments of earth or
natural rock or other fixed and permanent structure or obstruction overhead
or otherwise upon its line of railroad that do not conform with the minimum
clearance line specified in sections 4699 and 4700, giving exact location and
kind of such structures and the material used in their construction; also the
reason, if any, why such structures, or any of them, should not be made to
conform to the clearance established by this article; and the said railroad
commission is hereby authorized, after a thorough investigation, to exempt
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any warehouse, storehouse, permanent

structure, elevator, loading or unloading platform, bridge, tunnel, retaining
wall of masonry, embankment of earth, natural rock or permanent overhead
structure or any obstruction erected or established prior to the passage of
this article, that is in closer proximity to the tracks of such carrier than
minimum side and top clearance specified by this article. [1913, ch. 230, § 4.J
§ 4702. Distance between tracks. That on and after the first day of January, 1915, it shall be unlawful for any such common carrier to construct
any track used for the purpose of switching or moving any cars engaged in
the movement of traffic within the regulative power of this state, where the
center line of such track is at a distance of less than 13 feet from the center
line of any other parallel track which it adjoins; provided, that the distance
between said tracks specified in this section may be diminished or closed
up a necessarv distance from track intersections, turnouts and switch poiuts.
[1913, ch. 230. § 5.]
§ 4703. Obstructions to be removed. It shall be unlawful for any such
common carrier to permit the space between such of its tracks as are ordinarily
used by yard men and their employes in the discharge of their duties, to
become or remain obstructed by any obstacle that will interfere with the work
of said employes or subject such employes to unnecessary hazard.
Such
space between said tracks as aforesaid, and between the rails of said track
must be kept in such condition as to permit said employes to pass safely
over and between said tracks or to use the same day or night and under all
weather conditions, without unnecessary hazard.
[1913, ch. 230, § f>.
That any common carrier subject to the provisions of
§ 4704. Penalty.
this article violating any of the provisions thereof, shall be liable to a penalty
of one hundred dollars for each aud any such violation; and each day ilia;
anj' locomotive engine or car is operated or used, or structure or obstruction
is maintained in violation of this article, shall constitute a separate offense
such penalty to be recovered in a suit or suits to be brought by the state s
attorney in the district court having jurisdiction in the locality where sueb
violation shall have been committed, and it shall be the duty of said state's
attorney under the direction of the railroad commission to bring such suit-;
upon duly verified information being lodged with him by any person of such
violation being committed, and it shall also be the duty of such railroad commission to lodge with such state's attorney information of any such violation
as may come to its knowledge.
[1913, ch. 230, § 7.]
§ 4705. Contributory negligence cannot be charged. That any employe of
such common carrier who, while in the performance of his duty and while
engaged in any commerce mentioned, subject to the regulative power of this
act in section 4698, may be injured or killed by any locomotive, car, structure
or obstruction used or retained contrary to the provisions of this article,
shall not be deemed to have assumed the risk thereby occasioned or to have
ix en guilty of contributory negligence, although the employe continued in
the employ of such common carrier after the unlawful use of such locomotive,
ear, permanent overhead structure, or obstruction of any kind or character
mentioned in this article shall have been brought to his knowledge; and
the retention under the exemption authorized in section 4701 s*hall be at the
sole risk of the carrier, aud the permission granted in this article to the
carrier to construct station* or freight house platforms four feet high measured
from the top of the track rail and near to the center line of the track or
tracks as provided in section 4700, shall be at the sole risk of carrier, as
aforesaid in this section.
(1913, ch. 230. § 8.1
j

AltTICLE

19.— TltAXSFKK FACILITIES.

All common carriers, doing business in the
§ 4706. Transfer facilities.
st!»tc of North Dakota, shall provide at all points of connection, crossing or
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where it is practicable and necessary for the interest
of traffic, ample facilities by track connections for transferring any cars used
in the regular business of their respective lines of road, from their lines or
tracks to those of any other common carrier whose lines or track may connect
with, cross or intersect their own, and shall provide equal and reasonable
facilities for the interchange of cars and traffic between their respective
lines, and for the receiving, forwarding and delivering of property and cars
to and from their several lines and those of other common carriers connecting
therewith, and shall not discriminate in their rate or charges between such
connecting lines, or on freight coming over such lines; but this shall not
be construed as requiring any common carrier to furnish for another common
carrier its tracks, equipment or terminal facilities without reasonable compensation. Each of said connecting lines shall pay its proportionate share
for the building and maintenance of such track and switches as may be
necessary to furnish the transfer facilities required by this article, and in case
they cannot agree on the amount which each line shall pay, then said amount
shall, upon application by either party, be determined and adjusted by the
board of railroad commissioners, and either party shall have the right to
appeal from the order of said board, fixing the amount so to be paid, to the
district court of the county where said transfer facilities are furnished, by
serving a notice in writing on the adverse party within ten days after the
making and filing of such order by said board, and upon the service of such
notice there shall be pending in said district court a civil action for the
adjustment and determination of the amount to be paid by each carrier for
the expense of the building and maintenance of such transfer facilities.
Pleadings shall be made, served and filed in said action in conformity to those
required by law and rules of practice in said court, and said cause shall be
intersection at grade

tried in the manner provided for the trial of civil actions in the district courts
of this state.
[R. C. 1905. § 4323; 1901. ch. 195.]

Article

20.

— Cooperage

of Cars.

coopered cars to grain or flour shippers.
Every railroad corporation or common carrier doing business in this state
shall when requested by any shipper of wheat, flax or other grain, flour or
flour mill products, furnish to such shipper a box ear or box cars properly
lined or coopered for receiving and containing the kind of grain flour or
•flour mill products sought to be shipped and if such railroad, railroad corporation or common carrier shall furnish any car not so lined or coopered to such
shipper and shall fail to prepare and put in readiness such car within four
hours after notice by such shipper to its agent at point of shipment
that such ear is not in proper condition such shipper may repair such car at
his own expense and recover such sum so expended in a civil action against
such railroad corporation or common carrier. [1913. ch. 234.]
§ 4707. Carriers to furnish lined or

— To Regulate Common

Carriers and Define the Duties of the
Commissioners of Railhoads.
§ 4708. To whom article applies. The provisions of this article shall apply
to the transportation of passengers, property and the transmission of messages
between points within this state, and to the receiving, switching, delivering,
storing and hauling of such property and receiving and delivering and carrying all messages and of all charges connected therewith, including icing and
mileage charges, and shall apply to all railroad corporations, express companies, car companies, freight and freight-line companies and to all associations of persons, whether incorporated or otherwise, that shall do business
within this state and to any common carrier within the state thaj; shall do
business upon or from any line or railroad within the state and to any common carrier engaged in the transportation of persons or property wholly by
" common carrier " whenever used
rail or partly by rail or water. The terra

Article

21.
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be construed to include telephone and telegraph companies and associations engaged in the receiving, transmitting and delivering of messages.
[1911, eh. 255, § 1; E. C. 1905, § 4324; 1897, ch. 115.
§ 14; R. C. 1S99, § 3011.]
lias no application to interstate commerce. House v. Chicago & N. W. R. Co., 30 S. D.
321. 138 N. W. 809.
The term " railroad " as
§ 4709. Railroad and transportation defined.
used in this article shall include all bridges and ferries used or operated in
connection with any railroad, and also all the road in use by any corporation,
receiver, trustee or other person used as a common carrier or operated as
a railroad, whether owned or operated under contract, agreement, lease or
otherwise, and the term " transportation " shall include all the instrumentalities of shipment or carriage, and the term " railroad corporation " contained in this article shall be deemed and taken to mean all corporations,
companies or individuals now owning or operating or using or which may
hereafter own, operate or use as a common carrier any railroad operated
by steam in whole or in part in this state, or leases cars by whatever name
known for the purpose of transportation: and the provisions of this article
shall apply to all persons, firms and companies and to all associations of
persons whether incorporated or otherwise that shall do business as common
carriers upon any of the lines of railway operated by steam in this state th.same as to railroad corporations herein mentioned. Nothing in this articleshall be construed to stop or hinder any persons or corporations from bringing
suit against any railroad company for any violation of any of the 1 aws of
this state or of the United States for the government of railroads, except as
hereinafter provided. [R. C. 1905, § 4325; 1897, ch. 115, §§ 10, 14; R. C. 1899.
in

this article shall

§§ 3012. 3013.]

§ 4710.

Duty

of railroad to furnish

and transport cars. It
its power to do

duty of any railroad corporation, when within

shall be tinso,

and upon

reasonable notice, to furnish suitable cars to any and all persons who may
apply therefor, for the transportation of any and all kinds of freight or
express, and to receive and transport such freight with all reasonable dispatch,
and to provide and keep suitable facilities for the receiving and handling
the same at any depot or receiving office of such corporation on the line of
its road: and also to receive and transport in like manner the empty or
loaded ears, furnished by any connecting road, to be delivered at any station
on the line of its road, to be loaded or discharged, or reloaded and returned,
to the road bo connecting; and for compensation it shall not demand or
receive any greater sum than is accepted by it from any other connectingrailroad for a similar service.
[R. C. 1905, § 4326; 1897, ch. 115, § 5; R. C.
1899.

§

3014.]

Statutory duty of railroad company to furnish cars. 43 L.R.A. 225.
Right of state to require railroad company to equip its road. 13 L.R.A.(N.S.) 820.
State regulations requiring carriers to furnish cars to shippers as interference with
interstate commerce.
17 L.R.A.(>i.S.) 364; 29 L.R.A.(X.S.) 802; 42 L.R.A.(N.S.) 9S4.
Mandamus to compel performance of duties by railroad 37 Am. St. Rep. 321.
•

§ 4711. Charges to be reasonable. All charges made for any service rendered or to be rendered by any railroad, railroad corporation or common
carrier subject to the provisions of this article, in the transportation of passengers or property in this state as aforesaid, or in connection therewith, or
for the receiving, delivering, storage or handling of such property, shall
be reasonable and just and every unjust and unreasonable charge for such
service is prohibited and declared to be unlawful.
[R. C. 1905, § 4327; 1897.
;

ch. 115. § 6; R. C. 1899, § 3015.]
Recovery back of excessive freight paid.

18 I*R.A.(N.S.)

124.

§ 4712^ Penalty for extortion or unjust discrimination. Any railroad, railroad corporation or common carrier, which shall violate any of the provisions
of this article, as to extortion or unjust discrimination, shall forfeit for every
such offense to the person, compauy or corporation aggrieved thereby thr<•«*
times the actual damages sustained or overcharges paid by said patty
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aggrieved, together with the cost of suit and a reasonable attorney's fee to
be fixed by the court, and if an appeal be taken from the judgment or any
part thereof, it shall be the duty of the appellate court to include in the judgment an additional reasonable attorney's fee for service in the appellate
court or courts, or the same may be recovered in a civil action therefor. And
in all cases where complaint shall be made, in accordance with the provisions
of this article, that an unreasonable charge is made, the commissioners shall
require a modified charge for the service rendered, such as they shall deem
to be reasonable, and all cases of a failure to comply with the recommendation of the commissioners shall be embodied in the report of the commissioners to the governor; and the same shall apply to auy unjust discrimination,
extortion or overcharge by said railroad, railroad corporation or common
earlier or other violation of law.
[R. C. 1905, § 4328: 1S97. ch. 115, § 7;
K. C. 1899, § 3016.]
§ 4713. Examination of rates. It shall be the duty of said commissioners
upon the complaint and application of the mayor and aldermen of any city
or the president and trustees of any- incorporated town or the supervisors
of any township, to make an examination of the rate of passenger fare, express
or freight tariff charged by any railroad, railroad corporation or common
carrier, subject to the provisions of this article, and of the condition or operation of any railroad, railroad corporation or common carrier, any part of
whose location or route lies within the limits of such city, town or township,
and if twenty-five or more legal voters in any city, town or township shall,
by petition in writing, request the mayor and aldermen of such city, the
president and trustees of such town or the supervisors of such township,
to make said complaint ami application, and the said mayor and aldermen,
president and trustees or supervisors refuse or decline to comply with th««
prayer of the petition, they shall state the reason for such noncompliance
in writing upon the petition, and return the same to the petitioners; and
the petitioners may thereupon, within ten days from the date of sueh refusal
and return, present such petition to said commissioners and said commissioners shall, if upon due inquiry and hearing of the petitioners, they think the
public good demands the examination, proceed to make it in the same manner
as if called upon by the. mayor and aldermen of any city, the president and
trustees of any town or the supervisors of any township.
Before proceeding to make such examination, in accordance with such application or petition,
said commissioners shall give to the petitioners and the railroad, railroad
corporation or common carrier reasonable notice, in writing, of the time and
place of entering upon the same.
If, upon such an examination, it shall
appear to said commissioners that the complaint alleged by the applicant
or petitioners is well founded, they shall so adjudge, and shall inform the
corporation operating such railroad or such railroad corporation or common
carrier of their adjudication within ten days and shall also report their doings
to the governor, as provided in section 474S.
[R. C. 1905, § 4329; 1897, ch.
115, § 8; K, C. 1899, § 3017.]
§ 4714. Ample facilities for transferring. All railroads, railroad corporations and common carriers subject to the provisions of this article, shall
according to their respective powers afford all reasonable, proper and equal
facilities for the interchange of traffic between their respective lines, and
for the receiving, forwarding and switching of cars, and the receiving, forwarding and delivering of passengers and property to and from their several
lines: and to and from other lines and places connected therewith; and shall
not discriminate in their accommodations, rates and charges between such connecting lines. Any railroad, railroad corporation or common carrier may
be required to switch and transfer cars for another for the purpose of being
loaded or unloaded, upon such terms and conditions as may. be prescribed
by the board of commissioners of railroads. [R. C. 1905, § 4330; 1897, ch. 115,
§ 16: fi. C. 1899, § 3018.]
1131

Digitized by

Google

CIVIL CODE.

§§ 4: 11-4718

Railroad Corporations.

Right of carrier as to furnishing equal connecting facilities to different carriers. 12
L.R.A.(N.S.) 513.
Right of carrier to grant exclusive train privilege to baggage or passenger transfer
companies. 32 L.R.A.(N.S.) 1181.
Right of railroad to give exclusive or preferential facilities to au express company for
express business. 5 L.R.A.(N.S.) 783.
Duty of railroad companv to give equal facilities to express companies. 18 L.R.A.
393.

§ 4715. Shall furnish, start and run cars without delay. Every common
carrier operating a railway in this state shall without unreasonable delay
furnish, start and run cars for the transportation of persons and property,
which within a reasonable time theretofore is offered for transportation at
any of its stations on its line of road and at the junctions of other railroads
and at such stopping places as may be established for receiving and discharging passengers and freights; and shall take, receive, transport and discharge such passengers and property at, from and to such stations, junctions and places on and from all trains advertised to stop at the same for
passengers and freight respectively, upon the due payment or tender of payment of tolls, freight or fare therefor, If such payment is demanded. [1913.
eh. 238, § 1; R. C. 1905, § 4331; 1890, ch. 122, § 3; R. C. 1895, § 3019.1
The preamble to thi9 act amending R. C. 1905, § 4331, is as follows: "Whereas,
section 2261 of the Revised Codes of North Dakota of 1905 [section 3125 hcreinl confers
upon the commissioners of railroads the right to require railroad companies to construct
and maintain a side track for the use of shippers between regular stations, where such
stations arc ten miles or more apart: and.
" Whereas, the last clause of section 4331 of the Revised Codes of North Dakota oi
1905 is in apparent conflict with said" section 2261; now, therefore," etc. Section 2 of
the act repeals all acts or parts of acts in contlict therewith, "except section 2'2(>l of
said Revised Codes" [section 3125 herein].
Every corporation, company or person,
§ 4716. Time schedule of trains.
operating a railroad within this state, shall, immediately after the taking effect
of this act [sections 4716. 4717], cause to be placed in a conspicuous place
in each passenger depot of such company, located at any station in this state,
at which there is a telegraph office, a blackboard of suitable size, upon which
such company or person shall cause to be written, at least thirty minutes
before the schedule time for the arrival of each passenger train stopping upon
such route at such station, the fact whether such train is on schedule time
or not, and if late, how much, and the figures on said blackboard shall be
changed at intervals of one hour to correspond with the facts until the arrival
of such delayed train provided, also, that any passenger trains not more than
tifteen minutes late shall be deemed to be on time as to the operation of this
;

[1907, ch. 201, § 1.]
For each
§ 4717. Penalty for false reports or failure to bulletin trains.
violation of the provisions of this act [sections 4716, 4717] in failing to report,
or in making a false report, such corporation, company or person, so failing
or refusing to comply with the provisions of this act, shall forfeit and pay the
sum of twenty-five dollars, together with all taxable costs, to be recovered in
a civil action to be prosecuted by the state's attorney of the county in which
the neglect or refusal occurs, in the name of the state of North Dakota, which
shall be paid over to the county in which such proceedings are had, and shall
[1907, ch. 201, § 2.]
be a part of the common school fund.
It shall be unlawful for any railroad, rail§ 4718. Continuous shipments.
road corporation or common carrier subject to the provisions of this article,
to enter into any combination, contract or agreement, expressed or implied,
to prevent by change in time schedules, carriage in different cars or by other
means or devices, the carriage of freights from being continuous from the
place of shipment to the place of destination in this state; and no break of
bulk, stoppage or interruption made by such railroad, railroad corporation or
common carrier shall prevent the carriage of freight from being, and being
treated as one' continuous carriage from the plaee of shipment to the place
of destination, unless such break, stoppage or interruption was made in good
act.

]
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faith for some necessary purpose and without any intent to avoid or unnecessarily interrupt such continuous carriage or to evade any of the provisions
of this article.
[R. C. 1905, § 4332 1897, ch. 115, § 20; R. C. 1899, § 3020.]
It shall be unlawful for any rail§ 4718a. No preference or advantage.
road, railroad corporation or common carrier, subject to the provisions of
this article, to make or give any preference or advantage to any particular
person, company, firm, corporation or locality or any particular description
of traffic, in uuy respect whatsoever or to subject any particular person, company, firm, corporation or locality, or any particular description of traffic to
;

any prejudice or disadvantage in any respect whatsoever; provided, however,
that nothing herein shall be construed to prevent any railroad, railroad corporation or common carrier from giving preference as to time of shipment
[R. C. 1905,
of live stock, uncured meats and other perishable property.
§

;
§ 16; R. C. 1899, § 3021.]
This section docs not invalidate a contract made by a circus company in consideration
of reduced rates to absolve the carrier from liability for damages caused by the carSager v. Northern Pac. R. Co., 166 Fed. 526.
rier's negligence.
18 L.R.A. G39.
Carrier's discrimination against colored persons.
Right of carrier at common law to discriminate between shippers. 18 L.R.A. 105.
40
Liability of lessor of railroad for discrimination by lessee against shippers.

4333 1897, ch. 115,

L.R.A.(N.S.) 519.
Carrier's discrimination as to pens and yards for live stock at stations. 44 L.R.A. 296.
Discrimination in furnishing care to shippers. 8 L.R.A. <N.S.) 112.
Right of carrier to discriminate as to special or unusual service. 12 L.R.A.(N.S.) 50b.
Discrimination by requiring prepayment of freight charges. 21 L.R.A. (N.S.) 9S2.
Carrier's right to* make discriminating rate for material to be employed in manufacture
of a finished product which will be shipped over its road. 6 L.R.A. (N.S.) 225.

§ 4719.

What constitutes unjust discrimination. If any railroad, railroad
common carrier subject to the provisions of this article shall

corporation or

by any special rate, rebate, drawback or other device
charge, demand, collect or receive from any person or persons a greater or
transporless compensation for any service rendered, or to be rendered, in the
tation of passengers or property subject to the provisions of this article, than
for
persons
or
person
other
any
from
receives
or
collects
demands,
charges,
it
doing lor him or them a like and contemporaneous service in the transportadiscrimination,
unjust
of
guilty
tion of a like kind of traffic, it shall be deemed
which is hereby prohibited and declared unlawful; this section, however, is
a
not to be construed as prohibiting a less rate per one hundred pounds in
freight
carload lot than is charged, collected or received from the same kind of
[R. C. 1905, § 4334 1897, ch. 115, § 15 R. C. 1899,
in less than a carload lot.
directly or indirectly,

;

;

§ 3022.]

It shall be unlawful for any railroads, rail§ 4720. Long and short hauls.
article,
road corporations or common carriers, subject to the provisions of this
the transto charge or receive any greater compensation in the aggregate for
shorter
for
a
property,
or
freight
of
kind
like
or
of
a
passengers,
portation of
shorter
than for a longer distance over its railroads, all or any portion of the
corporahaul being included within the longer; and said railroad, railroad

passengers
tions or common carriers shall charge no more for transporting
rate as
or freight to or from any point on its railroads than a fair and just
to or
transportation
of
kind
same
for
the
charges
it
compared with the price
shall
from any other point; provided, that all the provisions of this section
property
and
freight
of
kinds
apply to the transportation of passengers and all
further,
provided,
lines;
connecting
more
or
over
one
transported
shipped and
compensation,
that such connecting lines shall transfer car lots without extra
and proand shall transfer less than car lot* at actual cost for such transfer
connecting
such
by
published
and
made
be
shall
rates
that
further,
vided
shippers
or
shipper
any
lines for such continuous shipment upon demand of
lines shall be no
and that such rates so made by two or more connecting
continuously upon
greater in the aggregate than the rate would be if shipped
;
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one

line of road.
1903, ch. 143.]

tin

it

road Cur:<uru I fW«c.

[R. C. 1905, § 4335; 1807, eh, 115, § 17; R. C. 1899,

§

3023;

It shall be unlawful for any railroad, railroad
§ 4721. Freight pooling.
corporation or common carrier, subject to the provisions of this article, to
tntcr into any contract, agreement or combination with any other railroad,
railroad corporation or common carrier for the pooling of freight of different
and competing railroads or railroad corporations or common carriers, or divide
between them the aggregate or net proceeds of the earnings of such railroads
or railroad corporations or common carriers or any portion thereof; and in
any case of an agreement for the pooling of freights as aforesaid, each day of
its continuance shall be deemed a separate offense.
[R. C. 1905, § 4336; 1897,
ch. 115, § 18 R. C. 1899. § 3024.]
When any railroad company doing business
§ 4722. Distribution of cars.
this state shall be unable from any reasonable cause to furnish cars at any
railway station or side track in accordance with the demands made by all
persons demanding cars at such station or side track for the shipment of
freight in carload lots, such cars as are furnished shall be divided daily equally
among the applicants in the order of their application until each shall have
received one car, when the remainder shall be divided ratably among the
several shippers iu the proportion that the carload lots of freight offered by
each bear to the entire number of carload lots of freight offered at such station
or side track on that day; provided, that every application made in good faith
on an earlier day shall be fdled before supplving any to any applicant of
succeeding day.
[R. C. 1905, § 4337 1899, ch. 110, § 7 R. C. 1895. § 3025.
Discriminating in inriiit-hing cars to shipper*. 44 L.R.A. (X&. t>4S.
;

m

,<

;

;

|

)

§ 4723.

.

But one terminal charge for switching or transferring.

Then-

m no case be more than

one terminal charge tor switching or transferring
whether the same is loaded or empty, within the limits oL any on<<:ity or town.
If it is necessary for any car to pass over the tracks of more
than one company within such city or town limits iu order to reach its final
destination or to be returned therefrom to its owner or owners, then the company first switching or transferring such car shall be entitled to receive the
entire charge to be made therefor and shall be liable to the company or companies doing the subsequent switching or transferring thereof for its or their
reasonable and equitable share of the compensation received and if the companies so jointly interested therein cannot agree upon the share thereof which
each is entitled to receive, the same shall be determined by the commissioners
of railroads, whose decision thereon shall be final and conclusive upon all
parties interested and the said commissioners are authorized to establish such
rules ami regulations in that behalf as to them may seem just and reasonable
and not in conflict with this article. [R. C. 1905. § 4338; 1890, ch. 122, § 7:
shall

any

car,

R. C. 1899, § 3026.]
Every railroad, railroad corporation
§ 4724. Schedules of rates and fares.
or common carrier, subject to the provisions of this chapter, shall print and
keep for public inspection schedules showing the rates and fares and charges
for the transportation of passengers and property which any such railroad,
railroad corporation or common carrier has established, and which are in
force at the time upon its railroads as defined by this chapter. The schedules
printed as aforesaid by any such railroad, railroad corporation or common
carrier shall plainly state the places upon its railroads between which prop
crty and passengers will be carried and shall contain the classification of
freight or express in force upon it. and shall also state separately any terminal
charges and any rules or regulations which in any wise change, affect or
determine any part of the aggregate of such aforesaid rates, fares and charges.
Such schedules shall be plainly printed in large type of at least the size of
ordinary pica, and a copy for the use of the public shall be kept in every
freight,* express or receiving office or passenger station of such railroad, railit
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road corporation or common carrier where it can be conveniently inspet ted.
and it shall keep a' printed notice posted in every such office and passenger
station indicating where therein such schedules can be found,
[li. C. 1 90"*.
1897, ch. 115, § 19; R. C. 1899, § 3027.
j 4339
4725.
Notice
of
changes
in
schedules.
No
advance shall be made in the
§
rates, fares and charges which have been established and published as aforesaid by any railroad, railroad corporation or common earner in compliance
with the requirements of this article, except after ten days' notice in writing
to the commissioners of railroads, which shall plainly state the changes proposed to be made in the schedules then in force and the time when the increased
rates, fares or charges will go into effect; and the proposed charges shall
be shown by printing new schedules, or shall be plainly indicated upon the
schedules in force at the time and kept for public inspection.
Reduction in
such published rates, fares or charges may be made without previous notice,
but whenever any such reduction is made, notice of the same shall immediately
be publicly posted, and the change made shall immediately be made public
by printing new schedules, or shall immediately be plainly indicated upon the
schedules at the time in fores and kept for public inspection.
[R. C. 1905.
1899, § 3028.
§ 4340; 1S97, ch. 115, § 19;
§ 4726. No charge greater than the schedule. When any such railroad, rail
road corporation or common carrier shall have established and published its
rates, lares and charges, in compliance with the provisions of this article, it
shall be unlawful for it to charge, demand, collect or receive from any person
or persons a greater or less compensation for the transportation of passengers
or property, or for any service in connection therewith than is specified in
such published schedule of rates, fares and charges as may at the time be in
jorce.
[K. C. 1905, § 4341; 1897. ch. 115, § 19; R. C. 1899. § 3029.)
Every railroad, railroad cor§ 4727. Schedules and contracts to be filed.
poration or common carrier subject to the provisions of this article shall file
with the board of commissioners of railroads of this state copies of its schedules of rates, fares and charges which have been established and published in
compliance with the requirements of this article, and shall promptly notify
said commissioners of all changes made in the same.
Every such railroad,
jailroad corporation or common carrier shall also Hie with said commissioners
copies of ail contracts, agreements or arrangements with other railroads, railroad corporations or common carriers in relation to any traffic affected by the
provisions of this article to which it may be a party.
In cases where passengers and freight pass over continuous lines or routes in this state operated
by more than one person or company and the several railroads, railroad corporations or common carriers operating such lines or routes have established
joint tariffs or rates or fares or charges for such continuous lines or routes,
copies of such joint tariffs shall also in like manner be filed with said commissioners.
Such joint rates, fares and charges on such continuous lines so
tiled as aforesaid shall be made public by such railroads, railroad corporalions or common carriers when directed by said commissioners, in so far as
may, in the judgment of the commissioners, be deemed practicable and said
commissioners shall, from time to time, prescribe the measures of publicity
which shall be given to such rates, fares and charges, or to such parts of them
as they may deem it practicable for such railroads, railroad corporations or
ommon carriers to publish and the places in which they shall be published;
hut no railroad, railroad corporation or common carrier, party to any such
joint tariff shall be liable for the failure of any other railroad, railroad corporation or common carrier party thereto, to observe and adhere to the rates,
fares or charges thus made and published. If any such shall neglect or refuse
to file or publish its schedules or tariff of rates, fares and charges as pro
vided in this article or any part of the same, it shall, in addition to other
penalties herein prescribed, be subject to a writ of mandamus to be issued
;
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district court of this state in the judicial district wherein such offense
may be committed. And if such railroad, railroad corporation or common
carrier be a foreign corporation then such writ may be issued by any district
court, in the judicial district where such common carrier accepts traffic and
has an agent to perform such service, to compel compliance with the afore-

said provisions of this article, and such writ shall issue in the name of the
state of North Dakota at the relation or upon the petition of the said board
of commissioners of railroads of this state; and failure to comply with its
requirements shall be punishable as and for a contempt; and shall make said
railroad, railroad corporation or common carrier liable to a penalty of five
hundred dollars for each day's failure to comply therewith and when any
such writ of mandamus shall be so applied for by said commissioners, no bond
shall be required of them by any court or judge, in which or before whom
any such application may be made.
[R. C. 1905, § 4342 1897, ch. 115, § 19
R. C. 1899. § 3030.]
The board of rail
§ 4728. Commissioners to make and revise schedules.
road commissioners shall have power to prescribe just and reasonable classifications of freight and to fix and prescribe .fust and reasonable schedules
of charges for the transportation of intra-state freight and intra-state passengers, for sleeping car accommodations, for goods and all matter of every
kind carried by express companies within this state, for the transmission of
messages by telegraph and telephone companies and for the use of telephone
lines within the state.
The commissioners shall also have the power to make
just and reasonable regulations for the apportionment of all such charges
between two or more companies jointly engaged in the transportation of
freight, passengers, express matter, telegraph or telephone messages and it
shall be the duty of said commissioners to prepare such schedules and classi
fications; and said schedules so made by said commissioners shall in all suits
brought against any such railroad, railroad corporation or common carriers,
wherein is in any way involved the charges of any such railroad, railroad
corporation or common carriers, for the transportation of any passenger,
freight property or cars or unjust discrimination in relation thereto, be
deemed and taken in all courts of this state as prima facie evidence that the
rates therein fixed are reasoimble and just maximum rates or charges for the
transportation of passengers freight, property and cars upon railroads or
the transmission of messages by telephone or telegraph for which said schedSaid commissioners shall from
ules may have been respectively prepared.
time to time, but not oftencr than once in six months, unless upon appeal
from the order fixing such rate the court should modify or reverse such order,
and then only to the extent made necessary by such modification or reversal,
change and revise said schedules. When any schedule shall have been made
or revised as aforesaid, it shall be the dnty of said commissioners to forthwith serve a copy of said schedule upon such railroad, railroad corporation
or common carrier affected thereby and a notice stating when such schedule
shall go into effect, and to cause notice thereof to be published for two suceessive weeks in one public newspaper published in each judicial district in
this state which notice shall state the fact that a new schedule has been made
and the date of the taking effect of said schedule; and said schedule shall
take effect at the time so stated in such notice and a printed copy of said
revised schedule shall be conspicuously posted by such railroad, railroad corporation or common carrier in each freight, express or receiving office and
All such schedules, so made, shall be
passenger depot upon its line or lines.
received and held in all such suits as prima facie the schedule of said commissioners without further proof than the production of the schedule desired
to be used as evidence, with a certificate of said commissioners of railroads
that the same is a true copy of the schedule prepared by them for the railroad, railroad corporation or common carrier therein named, and that notice
;

•
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making of the same has been published as required by law, provided,
before finally fixing and deciding what the original maximum rates and

ol the

that

classifications shall be. it shall be the duty of the commissioners of railroads
to cause notice of such meeting to be given each common carrier affected

thereby by mailing a notice thereof addressed to the managing officer thereof
at the address given in the last report, of such common carrier to the secretary of state, or to such address as may have been given to and filed with
said commission, at least thirty days before the date of said hearing, and to
publish ten days' notice in two daily papers published in the state settin;;
forth in such notice that at a certain time and place they will proceed to fix
and determine such maximum rates and classifications; and they shall at such
time and place and as soon as practicable afford to any person, firm, corporaion, railroad, railroad corporation or common carrier who may desire it, an
opportunity to make an explanation or showing or to furnish information
to said commissioners on the subject of determining and fixing such maximum
rates, fares and classifications and a schedule of rates, fares and classifications
of freights or property on all lines of railroad, railroad corporations or common carriers, subject to this article in North Dakota shall be fixed within sixtv
days from the taking effect of this article.
[1911, ch. 255, $ 2; R. 0. 1905.
? 4343; 1897, ch. 115, § 29; R. C. 1899, § 3031.]
1

;

Reasonableness of rates determined by comparison of gross receipts with cost of doinR
C. M. & St. P. Ry. Co. t. Tompkins, 170 V. S. 167, 44 L.ed. 417, 20 Sup. Ct.

business.
Rep. 336.

Business of carriers affected with a public interest subjecting them to regulation am!
control in respect to rates or prices. 6 L.K.A.(N.S.) 834.
legislative power to regulate rates, 33 L.K.A. 179.
Delegation by legislature of power to fix rates. 18 L.R,A.(N.S.) 713: 32 L.RA.(N.S.
r.»9.

Elements entering into determination of reasonableness of railroad rates prescribe!?
by the state for local traffic. 15 L.U.A.(N.S.) 108; 25 L.R. A. N'.S.
1001.
(

)

Whenever any person upon
§ 4729. Complaint of violation of schedule.
his own behalf, or class of persons similarly situated, or any firm, corporation
or association, or any mercantile, agricultural or manufacturing society, or
any body politic or municipal organization, shall make complaint to said board
of commissioners of railroads that the rate charged or published by any railroad, railroad corporation or common carrier, or the maximum rate fixed by
said commissioners in the schedule of fares or rates made by them under the
provisions of section 4728 or the maximum rate that may now or may hereafter
be fixed is unreasonably high or discriminating, it shall be the duty of said
commissioners to immediately investigate the matter of such complaint.
If
such complaint appears to be well founded and not trivial in character, the
board shall fix a day for hearing the same and shall notify such railroad,
railroad corporation or common carrier of the time and place of such heariug
by serving a notice properly directed on any division superintendent, general
or assistant superintendent, general manager, president, secretary or agent
of such railroad, railroad corporation or common carrier, which notice shall
contain the substance of the complaint so made, and the board shall also notify
the person or persons complaining of such time and place. [R. C. 1905. § 4344
1897. ch. 115. § 30; R. C. 1899, § 3032.1
Upon such hearing so provided for the said
§ 4730. Hearing evidence.
commissioners shall receive whatever evidence, statements or arguments either
the
matter under investigation; and the burden
pertinent
to
party may offer
of proof shall not be held to be upon the person or persons making the complaint, but the commissioners shall add to the showing made at such hearinp
whatever information they may then have, or can secure from any source
whatsoever, and the person or persons complaining shall be entitled to introduce any published schedule of rates of any railroad, railroad corporation
or common carrier or evidence of rates actually charged by any railroad,
railroad corporation or common carrier for substantially the same kind of
;

72
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whether in this or in any other state, and the lowest rate published
or charged by any railroad, railroad corporation or common carrier for sub
stantially the same kind of service, whether in this state or in any other state,
.service,

shall, at the instance of the

person or persons complaiuing, be accepted as

prima facie evidence of a reasonable rate for the services under investigation, and if the railroad, railroad corporation or common carrier complained
of is operating a line of railroad beyond the state of North Dakota, or if it
appears that it has a traffic arrangement with any such railroad, railroad corporation or common carrier, then the commissioners in determining what is a
casonable rate shall take into consideration the charge made, or rate established by said railroad, railroad corporation or common carrier, or the com
pany with which it has traffic arrangements for carrying freight, passengers
or property from beyond the state to points within the state, and from within
the state to points beyond the state and if such company be operating a line
of railway beyond the state they shall also take into consideration the rate
charged or established for a substantially similar or greater service by such
orapany in any other state in which said railroad, railroad corporation or
i

;

common

carrier operates a line of railway.
[R. C. 1905, § 4345; 1897, ch. 115.
R. C. 1899, § 3033.]
After such hearing and investigation the said commis§ 4731. Decision.
sioners shall fix and determine the maximum charge to be thereafter made by
ihe railroad, railroad corporation or common carrier complained of. and the
s;ii<l commissioners shall render their decision in writing; and shall spread the
i. me at
length in the record to be kept for that purpose.
Such decision shall
specifically set out the sums or rates which the railroad, railroad corporation
nr common carrier, so complained of. may thereafter charge or receive for the
service therein named and include a classification of such freight or property
•uid the said commissioners shall not be limited in their said decision and the
.schedule to be contained therein to the specific case or cases complained of.
hut it shall be extended to all such rates between points in this state and
whatever part of the line of railway of such company, railroad, railroad corporation or common carrier within this state as may have been fairly within
ihe scope of such investigation: and any such decisions so made and entered
on record of said commissioners,, including any such schedules and classifications shall when duly authenticated, be received and held in all suit*
brought against any such railroad, railroad corporation or common carrier
wherein is in any way involved the charges of any such railroad, railroad corporation or carrier mentioned in said decisions, in any of the courts of this
3

31

;

as prima facie evidence that the rates therein fixed are reasonable
rates, the same as the schedules made by said commissioners as provided in section 4728; and the rates, charges and classifications so established after such hearing and investigation shall from time to time thereafter
upon complaint duly made be subject to revision by said commissioners the
same as anv other rates, charges and classifications. [R. C. 1905, § 4346; 1897.
th. 115. § 32; R. C. 1899, § 3034.]
§ 4732. Decrees of commissioners enforced. The district courts of this state
shall have jurisdiction to enforce, by proper decrees, injunctions and orders,
the reasonable rulings, orders and regulations affecting public right, made
or to be made by the board of commissioners of railroads, such as are now,
or may hereafter be authorized to be made by them for the future direction and observance of railroads, railroad corporations or common carriers
in this state.
The proceedings shall be by equitable action in the name of
the state of North Dakota, and shall be instituted by the attorney-general,
whenever advised by the board of commissioners of railroads that any railroad, railroad corporation or common carrier is violating and refusing to
comply with any rule, order or regulation made by such commissioners of
railroads, and applicable to such railroad, railroad corporation or common
state,

maximum
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duty of the court iu which any cause shall be pending
be made up at the first term of the court to which the
cause is brought which shall be the trial term, and to give the same precedence
over other civil business.
If the court shall find that such passenger fare,
freight or express rate, rule, regulation or order is reasonable and just, and
that in refusing compliance therewith said railroad company, railroad corporation or common carrier is failing and omitting the performance of any
public duty or obligation, the court shall decree a mandatory and perpetual
injunction compelling obedience to and compliance with such rule, fare, rate,
order or regulation by said railroad, railroad corporation or common carrier or
its officers, agents, servants and employes and may grant such other relief as
may be deemed just and proper with costs. All violations of such decree shall
render the company, person, officers, agents, servants and employes, who are in
any manner instrumental in such violation, guilty of contempt of court, and
the court may punish such contempt by fine not exceeding one thousand dollars for each offense, or may imprison the person guilty of contempt until he
shall sufficiently purge himself therefrom.
And such decree shall continue
and remain in effect and be enforced until the rule, fare or rate, order or
regulation shall be modified or vacated by the board of commissioners of
railroads.
[B. C. 1905, § 4347; 1897, eh. 115. § 11 R. C. 189!). § 3035.]
Tower of state court to pass on interstate rates. 28 L.R.A.(X.S.) 108.
§ 4733. Compensation of attorney. Costs. The attorney-general is hereby
authorized, in case he shall deem it necessary so to do in order to enforce
the provisions of thin article, to employ an attorney to assist him in any
proceedings brought under this article, and such attorney shall be paid from
the general fund of the state of North Dakota for his services an amount to
be approved by the attorney-general and the board of railroad commissioners,
and all necessary and usual costs of actions brought by the attorney-general under this article shall be itemized and paid from said fund upon his
approval. Whenever a decree shall be entered against a railroad, railroad
corporation, common carrier or person under section 4732. the court shall
lender judgment for costs, including a reasonable attorney's fee for counsel
representing the state in said case, and said judgment shall be enforced by
execution.
[R. C. 1905, § 4348; 1897. cb. 115. §§ 12, 13; R. C. 1899, § 3036.]
§ 4734. Liability for neglect of duty. Treble damages. In case any railroad, railroad corporation or common carrier subject to the provisions of this
article shall do. cause to be done, or permit to be done any act, matter or
thing in this article prohibited, or declared to be unlawful, or shall omit to do
any act, matter or thing in this article required to be done, it shall be liable to
the person or persons injured thereby, for three times the amount of damages
sustained in consequence of any violation of the provisions of this article,
together with costs of suit and a reasonable counsel or attorney's fee to be
fixed by the court in which the same is heard on appeal or otherwise, which
shall be taxed and collected as part of the costs in the case; provided, that
in all cases demand in writing on said railroad, railroad corporation or common carrier shall be made for the money damages sustained before suit is
brought for recovery under this section and that no suit shall be brought
[R. C. 1905, § 4349;
until the expiration of fifteen days after such demand.
1897. eh. 115. § 21; R. C. 1899. § 3037.]
So demand need be made before bringing suit for loss of baggage of passenger while
House v. Chicago & N. W. R. Co., 30
being transported between interstate points.
carrier. It shall be the
to require the issues to

;

S.

D. 32 1, 13S X. \V. 809.

Remedy. Evidence. Any person or persons claiming to be damaged by any railroad, railroad corporation or common carrier, subject to the
provisions of this article, may either make complaint to the board of com§ 4735.

missioners of railroads of this state, who may bring suit in their own name
it advisable, or such person or persons may bring suit in his

when they deem

Digitized by

Google

§§ 4735-4T36

CIVIL CODE.

Ua ilr oa d Cvrpo rti (ions.

or their own behalf for the recovery of damages for which any such railroad,
railroad corporation or common carrier may be liable, under the provisions
of this article, in any court of this state of competent jurisdiction; but such
person or persons shall not have the right to pursue both of said remedies at
the same time. In any such action brought for the recovery of damages, the
court before whom the same shall be pending may compel any director, officer,
receiver, trustee or agent of the defendant in such suit to attend, appear
and testify in such case and may compel the production of the books and
papers of such railroad, railroad corporation or common carrier party to any
such suit; the claim that any such testimony or evidence may tend to criminate
the person giving such evidence shall not excuse such person or witness
from testifying or producing said books and papers; but such evidence or
testimony shall not be used against such person in any wav, on the trial of
any criminal proceedings. [R. C. 1905, § 4350; 1897, ch. 115," § 22; R. C. 1899.
§ 3038.
Any
§ 4736. Appeals. Power of court to modify orders appealed from.
railroad, railroad corporation or common carrier subject to the provisions
of this article, or any other person interested in the order made by the commissioners of railroads may appeal to the district court of the proper county
in the judicial district of this state from which the complaint arose, and which
is the subject and basis of the order, from any order made by the commissioners of railroads regulating or fixing its tariffs of rates, fares, charges or
classifications, or from any other order made by said commissioners under
the provisions of this article by serving a notice in writing upon the secretary
of said commissioners, or any one of said commissioners, within twenty days
after such railroad, railroad corporation or common carrier shall receive notice
from such commissioners of the making and entry of such order. If the order
appealed from does not regulate or fix the tariff of rates, fares or charges,
the district court to which the appeal is taken may in its discretion suspend

the operation and effect of the order appealed from, pending such appeal.
The district courts of this state shall be deemed to be always in session for
the purpose of hearing and determining all appeals taken under the provisions
of this article. The party taking such appeal may bring the same on for hearing and determination at any time after taking such appeal, upon serving
a notice to that effect upon any one of the commissioners or their secretary
at least ten days prior to the day set for such hearing.
The district court
shall, upon the hearing of such appeal, receive and consider such evidence
as may be adduced by either party and shall rescind, modify or alter said
ordt-.r appealed from in such manner as may be equitable and just.
Any railroad, railroad corporation, common carrier, the commissioners of railroads or
any party interested in the decision of said court may appeal from the decision of the district court to the supreme court of this state by serving a
notice of such appeal upon the opposite party within twenty days after the
rendition of such decision and service of notice thereof. For the purpose of
hearing such appeal the supreme court shall be deemed to be in session, and
appeals to it may be heard summarily by either party serving upon the other a
notice of hearing at least fifteen days before the day fixed for such hearing.
"When evidence has been taken before the district court such evidence shall be
signed by the judge of said district court, the party presenting such evidence
to said judge for signature, giving the other party five days' notice of the
time and place for such presentation.
The evidence signed as aforesaid
shall become a part of the record in the case, and upon an appeal to the
supreme court being taken as hereinbefore mentioned shall be transmitted
by the clerk of the district court to the supreme court, together with all the
records and files in the ease. The supreme court may reverse, affirm or modify
the derision of the district court as mnv seem equitable and. just.
[R. C.
1905, 5 4351 1897. ch. 115, § 22; R. C. 1899. § 3039.]
;
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Except as otherwise specially pro§ 4737. Penalty against individuals.
vided in this article, and unless relieved from the consequence of a violation
the law. as provided in section 4742, any railroad, railroad corporation
common carrier subject to the provisions of this article, or any director
officer thereof, or any receiver, trustee, lessee, agent or person acting for,
employed by it who alone or with any other corporation, company, person
party shall willfully do. or cause to be done, or shall willingly suffer or
permit to be done any act, matter or thing in this article prohibited or de-lured to be unlawful or who shall aid and abet therein, or shall willfully
omit or fail to do any act, matter or thing in this article required to be done
or shall cause or willingly suffer, or permit any act, matter or thing so directed
(it* required by this article to be done, not to be so done, or shall aid or abet
any such omission or failure, or shall be guilty of any infraction of this
article, or shall aid or abet therein, shall be deemed guilty of a misdemeanor
and shall upon conviction thereof in any district court of this state of competent jurisdiction be subject to a fine of not to exceed five thousand dollars
and not less than five hundred dollars for each offense. [R. C. 1905, § 4352;
1S!)7, eh. 115, § 23: R. C. 1899, § 3040.]
§ 4733. Inquiry by commissioners. It shall be the duty of, and the board
of railroad commissioners of this state shall have the authority to, inquire
into the management of the business of all railroads, railroad corporations
and common carriers subject to the provisions of this article, and shall keep
it sell" informed as to the manner ami method in which the same is conducted,
ami shail have the right to obtain from them full and complete information
necessary to enable the said commissioners to perform the duties and carry
out the objects for which said board was created and which are contemplated
by this article; and for the purpose of this article the said commissioners
shall have power to require the attendance and testimony of witnesses and
the production of books, papers, tariffs, schedules, contracts, agreements
and documents relating to any matter under investigation, and to that end
may invoke the aid of any court of competent jurisdiction in this state in
requiring the attendance and testimony of witnesses and the production
of books, papers and documents under the provisions of this section.
[R. C.
1905, § 4353; 1897, eh. 115, § 24; R. C. 1899. § 3041.]
Any court of this state
§ 4739. Proceedings when subpoenas disobeyed.
within the jurisdiction of which such inquiry is carried on, shall in case of
contumacy, or refusal to obey a subpoena, or other process issued to any railroad, railroad corporation or common carrier or person subject to the provisions of this article, or other persons, issue an order requiring such railroad, railroad corporation, common carrier or other person to appear before
said commissioners (and produce books and papers if so ordered), and give evidence touching or in relation to the matter in question; and any faihu'e to
obey such order of the court shall be punished by such court as a contempt
thereof; the claim that any such testimony or evidence may tend to criminate
The person giving such evidence shall not excuse such person or witness from
testifying; but such evidence or testimony shall not be used against such
person on the trial of any criminal proceeding.
[R. C. 1905, § 4354; 1897,
eh. 115. § 24: R. C. 1899. § 3042.]
4740.
Complaint.
Any
person,
firm,
corporation
or association, or any
§
mercantile, agricultural or manufacturing society, or any bodv politic or
municipal organization, complaining of anything done, or omitted to be done,
by auy railroad, railroad corporation or common carrier subject to the provisions of this article, in contravention of the provisions thereof, may apply
to said commissioners by petition which shall briefly state the facta, whereupon a statement of the complaint thus made with the damages, if any ar*
alleged, shall be forwarded by the said commissioners to such railroad, railroad
torporation or enmmm carrier, who shajl be called upon to satisfy the comof
or
or
or
or
i
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plaint, or to answer the same in writing within a reasonable time to be speciby the commissioners. If such railroad, railroad corporation or common
carrier within the time specified shall make reparation for the injury alleged
to have been done or shall correct the wrong complained of, it shall be relieved of liability to the complainant only for the particular violation of law
thus complained of. If it shall not satisfy the complaint within the time
specified, or there shall appear to be any reasonable ground for investigating
said complaint, it shall be the duty of the said commissioners to investigate
the matters complained of in such manner and by such means as said commissioners shall deem proper, and said commissioners whenever they may have
sufficient reason to believe that any railroad, railroad corporation or common
carrier is violating any of the provisions of this article shall at once institute
fied

an inquiry in the same manner, and to the same effect as though complaint had
been made. No complaint shall at any time be dismissed because of the
absence of direct damage to the complainant or petitioner.
[R. C. 1905,
4355; 1897, ch. 115,

§ 25; R. C. 1899, § 3043.]
Railroad commissioners must call upon railroads complained against to satisfy the
complaint or answer same. State ex rel. La Follette v. Chicago, M. & St. P. R. Co., 16
S. D. 517, 94 X. \V. 400.
§ 4741. Findings of board in writing. Whenever an investigation shall be
made by said commissioners, as provided by this article, it shall be their
duty to make a report in writing in respect thereto, which shall include the
§

upon which the conclusions of the commissioners are based,
together with its or their recommendation or orders as to what reparation, if
any, should be made by the railroad, railroad corporation or common carrier
to any party or parties who may be found to have been injured; and such
findings so made shall thereafter in all judicial proceedings be deemed and
taken as prima facie evidence as to each and every fact found. All reports
of investigations made by such commissioners shall be entered of record,
and a copy thereof shall be furnished to the party who may have complained
and any other person or persons directly interested, and to any railroad,
railroad corporation or common carrier that mav have been complained of.
[R. C. 1905, § 4356; 1897, ch. 115, § 26; R. C. 1899. § 3044.]
§ 4742. Report to common carrier, if findings against. If in any case in
which an investigation shall be made by said commissioners it shall be made
to appear to the satisfaction of the commissioners, either by the testimony
of witnesses or other evidence, that anything has been done or omitted to
be done in violation of the provisions of this article, or of any law cognizable
by said commissioners, by any railroad, railroad corporation or common carrier, or that any injury or damages have been sustained by the party or
parties complaining, or by other parties aggrieved, in consequence of any such
violation it shall be the duty of said commissioners forthwith to cause a copy
of their report in respect thereto to be delivered to such railroad, railroad
corporation or common carrier, together with a notice to said railroad, railroad
corporation or common carrier, to cease and desist from such violation, or to
make reparation for the injury so found to have been done, or both, within
a reasonable time to be specified by the commissioners; and if within the time
specified it shall be made to appear to the commissioners that such railroad,
railroad corporation or common carrier has ceased from violation of such
law. and has made reparation for the injury found to have been done, in
compliance with the report and notice of the commissioners, or to the satisfaction of the party complaining, a statement to that effect shall be entered
of recorc by the commissioners, and the said railroad, railroad corporation
or common carrier shall thereupon be relieved from further liability or penaltv
[R. C. 1905, § 4357; 1897, ch. 115, $ 27 :
for such particular violation of law.
R. C. 1899. § 3045.]
§ 4743. Enforcement of orders. Whenever any railroad, railroad corporation or common carrier, subject to the provisions of this article, shall viol.it >t
findings of fact
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or refuse or neglect to obey any lawful order as to passenger, freight or
property rates or fares, or as to any requirement of the said board of com
missioners of railroads, it shall be the duty of said commissioners and lawful
for any company or person interested in such order or reqtiirement. to apply
in a summary way by petition to the district court in any county of this
state in which the railroad, railroad corporation or common carrier complained
of has its principal office, or in any county through which its line or road
passes or is operated, or in which the violation or disobedience of such order
or requirement shall happen, alleging such violation or disobedience as tin
case mny be. [R. C. 1905, § 4358; 1897. oh. 115. § 28: R. C. 1899. § 3046.1
Court has power to review orders of commissioners before enforcement. Tompkins v.
Kv. Co.. 11 S. D. 282. 77 X. W. 104.
Orders of. not enforced bv
courts without innuirv.
'
S. D. 282, 77 N.

W.

State

v.

C.

M. &

St. P.

Ry. Co.. 11

104.

"Railroad commissioners are anion? those anthorized to maintain proceeding to com pel
obedience by carrier to order of commission. State ex rel. Railroad Comrs. v. Duluth
W. A ]>. R. Co., "5 S. D. 106. 125 N. W. 565.

The said court shall have power to hear ami
§ 4744. Power of court.
determine the matter, on such notice to the party complained of as the court
shall diem reasonable; and such notice may be served on such party, his oiks officers, agents or servants, in such manner as the court shall direct; and
said court shall proceed to hear and determine the matter speedily as a court
of equity, and without the formal pleadings and proceedings applicable to
ordinary suits in equity, but in such manner as to do justice in the premises;
and to this end such conrt shall have power, if it think lit. to direct and prosecute, in such mode and by such persons as it may appoint, all such inquiries
as the court may think needful to enable it to form a just judgment in the
matter of such petition; and on such hearing the report of said commissioners
shall be prima facie evidence of the matter therein, or in anv order made
3017.
by them stated. [R. C. 1905. § 4359: 1897. ch. 115, § 28; R. C. 1899.
§ 4745. Further powers. Appeals to supreme court. If it be mad.- to appear to such court on such hearing, or on the report of any such person or
persons that the order or requirement of said commissioners drawn in the
question, has been violated or disobeyed, it shall be the duty of such court
to issue a writ of injunction, or other proper process, mandatory or otherwise, to restrain such railroad, railroad corporation or common carrier from
further continuing such violation or disobedience of such order or require
raent of said commissioners and enjoining obedience to the same and in case of,
any disobedience of any such writ of injunction or other proper process,
mandatory or otherwise, it shall be lawful for such courts to issue writs of
attachment, or any other process of said court incident or applicable to writs of
injunction or other proper process, mandatory or otherwise, against such railroad, railroad corporation or common carrier or against one or more of the directors, officers or agents of the same, or against any owner, lessee, trustee, receiver or other person failing to obey such writ, writ of injunction or other
proper process, mandatory or otherwise and said court may, if it shall thing tit.
make an order directing such railroad, railroad corporation or common carrier
or other person so disobeying such writ of injunction or other process, mandatory or otherwise, to pay such sum of money not exceeding for each corporation, carrier or person in default, the sum of one thousand dollars for every
day after a day to be named in the order that such corporation, carrier or
other person shall fail to obey such injunction or other proper process, mandatory or otherwise; end such moneys shall, upon the order of the court, be paid
into the treasury of the county in which the action was commenced, and onehalf thereof shall be transferred by the county treasurer to the state treasury
and the pavmcnt thereof may. without prejudice to any other mode of recovering the same, be enforced by attachment or order, in the nature of a writ of
execution in like manner as if the same had been recovered by a final decree
j

;

;
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such court, saving to the commissioners and any other party
or person interested the right to appeal to the supreme court of the state
under the same regulations now provided by law in relation to appeals to
said court as to security for such appeal, except that in no case shall security
tor such appeal be required when the same is taken by said commissioners
but no appeal to said supreme court shall operate to stay or supersede the
order of the court, or the execution of any writ or process thereon and such
court mav in every such matter order the paviuent of such costs and attorney
fees as shall be deemed reasonable.
[R. C. i905, § 4360; 1897, ch. 115, § 28;
in

personam

in

;

K. C. 1899, § 3048.]
§ 4746. Attorney-general to prosecute. Whenever any such petition shall
be filed or presented, or be prosecuted by the said commissioners, or by their
direction, it shall be the duty of the attorney-general of the state to prosecute
the same, and in such prosecution he shall have the right to have the assistance of any state's attorney of the county in which any such proceedings are
instituted, and it is hereby made the duty of any such state's attorney to render
such assistance; and the costs and expenses on the part of said commissioners
of any such prosecution, or proceeding in court, shall be paid out of the
general fund of the state under the approval of the attorney-general, governor and state auditor. [R. C. 1905, § 4361; 1897, ch. 115, § 28; R. C. 1899.
$ 3041).]

The said board of commissioners
§ 4747. Proceedings of commissioners.
of railroads may in all cases conduct its proceedings when not otherwise
particularly prescribed by law. in such manner as will best conduce to the
proper dispatch of business, and to the ends of justice.
majority of the
commissioners shall constitute a quorum for the transaction of business, but
no commissioner shall participate in any hearing or proceeding in which he
has any direct personal pecuniary interest. Said commissioners may from time
to time make or amend such general rules or orders as may be requisite
for the order and regulation of proceedings before them, including forms of
notice and the service thereof, which shall conform as nearly as may be to
those in use in courts of this state. Any party may appear before said board
of commissioners and be heard in person or by attorney. Every vote and
official action of said board of commissioners shall be entered of record and
its proceedings shall be public upon the request of either party of any person
interested.
Said board of commissioners of railroads shall have an official
seal, which shall be judicially noticed, and every commissioner shall have the
right to administer oaths and affirmations in any proceeding pending before
said board. [R. C. 1905, § 4362 1897, ch. 115, § 33 ; R. C. 1899, § 3050.]
§ 4748. Annual report. The said commissioners of railroads shall, on or
before the first Monday in December in each year, make a report to the
governor of their doings for the preceding year, containing such facts, statements and explanations as will disclose the workings of the system of railroad
transportation in this state, and its relation to the general business aud
prosperity of the citizens of the state, and such suggestious and recommendations in respect thereto as may to them seem appropriate. Said report shall
also contain, as to every railroad, railroad corporation or common carrier
doing business in this state
1. The total number of miles of main line and branches owned or operated.
2. The total number of miles of main line and branches owned or operated
in each county within this state.
3. The total mileage of sidetracks within each county or taxing district in
this state.
4. The amount of its capital stock issued.
5. The amount paid therefor.
6. The manner of the payment of the same.
7. The dividends paid.

A
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The surplus fund, if any.
The number of stockholders.
The amount of its preferred

stock,

if

§§ 474S-K4f>

any, and the condition of

its

preferment.

The amount of its funded debt and the rate of interest paid thereon.
12. The amount of its floating debt and the interest paid thereon.
13. The amount expended for improvements each year, and how and whole
expended, and the character of the improvement made.
14. The earnings and receipts from each branch of its business and from
11.

all

sources.

The operating and other expenses.
The balances of profits and losses.
17. The cost and actual present cash value of its franchises, road and equipment, including permanent way, buildings and rolling stock, all real estate
used exclusively in operating the road, and all fixtures and conveniences for
15.

16.

transacting its business.
18. The estimated value of all other property owned by such corporation
with a schedule of the same, not including lands granted in aid of its construction.
19. The number of acres originally granted in aid of construction of its
road by the United States or by this state, the number of acres of such land
remaining unsold.
20. A classified list of its officers and directors, with their respective places

of residence and the salaries paid to each class.
21. The number of its employes, classified, and the salaries paid each class.
22. The average amount of tonnage that can be carried over each road
in the state with an engine of given power.
Such additional statistics of the road and of its transportation business for
the year as may in the judgment of the commissioners be necessary and
proper for the information of the legislative assembly, or as may be required
by the governor. Such reports shall exhibit and refer to the condition of
such corporation and the details of its transportation business transacted
during the year ending June thirtieth. To enable said commissioners to make
such a report, the president or managing officer of each railroad, railroad
corporation or common carrier doing business in this state shall annually
make to the said commissioners, on the fifteenth day of the month of July,
such returns in the form which they may prescribe as will afford the information required for their said official report; such returns shall be verified by
oath of the ofilcer making them, and any railroad, railroad corporation or
common carrier whose return shall not be made as herein prescribed by the
fifteenth day of July, shall be liable to a fine of five hundred dollars for each
and everv day after the sixteenth dav of Julv that such returns shall be will2. 3: R. C.
[U. C. 190.".. § 4363; 1897, ch. 115,
fully delayed or refused.
18D9, § 3051.]
The said commissioners shall
§ 4749. Examination of books of officers.
have power, in the discharge of the duties of their office, to examine any of the
books, papers or documents of any such person, company or corporation,
or to examine under oath or otherwise any officer, director, agent or employe
thereof, and any person who may willfully obstruct said commissioners in the
performance of their duties, or who may refuse to give any information within
l»is possession that may be required by said commissioners within the line
of their duty, shall be deemed guilty of a misdemeanor, and shall be liable, on
conviction thereof, to a fine not exceeding one thousand dollars, in the disretion of the court. [R. C. 1905. § 4304 1897. ch. 115. § 4: R. C. 1899. § 3052.]
lliulit of corporation, corporate oflhrr. or otlur person having custody of hooks and
47
|i«|i.>i
to refuse to produce tlwm on the ?r< un<l that tltev msiv tend to incriminate.

.

;
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§ 4750. Special reports. The commissioners of railroads are hereby authorized to require of any and all railroads, railroad corporations and common
earners, subject to the provisions of this article, such special reports, besides
the annual reports hereinbefore required, as in the judgment of such coinmissioned shall be deemed necessary and reasonable. Such special reports
shall be in such form and concerning such subjects and be from sucli sources
as the commissioners shall require, except as otherwise provided herein.
The time when such special report shall be filed shall be fixed by the commis
sioncrs of railroads. Any railroad, railroad corporation or common carrier
subject to the provisions of this article, which shall fail, neglect or refuse
to make any of the special reports provided for herein by the date fixed by
the commissioners of railroads shall be subject to, and pay a penalty in the
sum of one hundred dollars for each and every day of delay in making such
reports after the date fixed. [R. C. 1905, § 4365; 1897, ch. 115, § 34; R. C.
1899, § 3053.]
§ 4751. Special reports biennially. It shall also at such times as the governor shall direct examine any particular subject connected with the condition
and management of such railroads and report to him in writing its opinion
thereon with its reasons therefor.
Such board shall also investigate and
consider what, if any, amendment or revision of the railroad laws of this
state the best interests of the state demand and it shall make a spceicil biennial
report on such subject to the governor. All such reports made to the governor
shall be bv him transmitted to the legislative assembly at the earliest practicable time.
JR. C. 1905, § 43G6; 1890, ch. 122, § 18b; R. C. 1899, § 3054.]
§ 4752. Semi-annual reports on condition of bridges and ferries. E.ery
railroad, bridge corporation or ferry company doing business in this state
shall make semi-annual reports in each year to the commissioners of railroads
as to the safety of their bridges and ferries. Whenever, in the judgment of
the commissioners of railroads, it shall appear that any railroad, railroad corporation or common carrier fails in any respect or particular to comply with
the terms of its charter or the laws of the state, or whenever in their judgment any repairs are necessary upon its road, or any addition to its rolling
stock, or any addition to or change of its stations or station houses, or any
change in its rate or fares for transporting freight, property or passengers,
or any change in the mode of operating its road and conducting its business, is reasonable and expedient in order to promote the security, convenience
and accommodation of the public, said commissioners of railroads shall inform
.such raihoad corporation of the improvements and changes which they adjudge to be proper, by a notice thereof in writing, to be served by leaving
a copy thereof, certified by the commissioners' secretary, with any station
agent, clerk, treasurer or any director of said corporation, and a report of
the proceedings shall be included in the annual report of the commissioners
to the governor.
Nothing in this section shall be construed as relieving
any railroad company or railroad corporation from its present responsibility
or liabilitv for damage to person or property.
[R. C. 1905, § 4367; 1897, ch.
115, § 1: R. C. 1899, § 3055.]
§ 4763. Extortion. Penalty. If any railroad, railroad corporation or common carrier, subject to the provisions of this article, shall charge, collect,
demand or receive more than a fair and reasonable rate of toll or compensation for the transportation of passengers, property or freight of any description or for the use and transportation of any railroad ear upon its track, or any
of the branches thereof, or upon any railroad within this state which it has the
right, license or permission to use, operate or control, or shall make any unjust and unreasonable charge prohibited in section 4711, the same shall be
deemed guilty of extortion, and shall be dealt with as hereinafter provided,
and if any such railroad, railroad corporation or common carrier shall be found
•rei'tv of any unjust discrimination as defined in section 4719 upon conviction
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thereof shall be dealt with as hereinafter provided. [It. C. 1905, § 4368; 1897,
ch. 115, § 35 R. C. 1899, § 3056.]
§ 4754. Discrimination. Punishment. If any such railroad, railroad corporation or common carrier shall charge, collect or receive for transportation
of any passenger, property or freight of any description upon its railroad
for any distance within this state a greater amount of toll or compensation
than is at the same time charged, collected or received for transportation in the
same direction of any passenger or like quantity of property or freight of
the same class over -a greater distance of the same railroad; or if it shall
charge, collect or receive at any point upon its railroad a higher rate of toll
or compensation for receiving, handling or delivering property or freight of
the same class and quantity, than it shall at the same time charge, collect or
receive for the transportation of any passenger, freight or property of any
description over its railroad a greater amount of toll or compensation than
shall at the same time be charged, collected or received by it for the transportation of any passenger or like quantity of property or freight of the same
class being transported in the same direction over any portion of the same
railroad of equal distance; or if it shall charge, collect or receive from any
person or persons a higher or greater amount of toll or compensation than
it shall at the same time charge, collect or receive from any other person or
persons for receiving, handling or delivering property or freight of the same
class and like quantity, at the same point upon its railroad; or if it shall
charge, collect or receive from any person or persons, for the transportation
of any property or freight upon its railroad a higher or greater rate of toll or
compensation that it shall at the same time charge, collect or receive from
any other person or persons, for the transportation of the like quantity of
property or freight of the same class, being transported from the same point
in the same direction over equal distance of the same railroad; or if it shall
charge, collect or receive from any person or persons, for the use and transportation of any railroad car or cars upon its railroad for any distance, a
greater amount of toll or compensation than is at the same time charged, collected or received from any other person or persons for the use and transportation of any railroad car of the same class or number, for a like purpose,
being transported in the same direction, over a greater distance of the same
railroad; or if it shall charge, collect or receive from any person or persons,
for the use and transportation of any railroad car or cars upon its railroad
a higher or greater compensation in the aggregate than it shall at the same
time charge, collect or receive from any other person or persons for the use
and transportation of any railroad car or cars of the same class for a like
purpose, being transported from the same original point in the same direction
over an equal distance of the same railroad; all such discriminating rates,
charges, collections or receipts, whether made directly or by means of any
rebate, drawback or other shift or evasion, shall be deemed and taken against
such railroad, railroad corporation or common carrier as prima facie evidence
of the unjust discriminations prohibited by the provisions of this article; and
it shall not be deemed a sufficient excuse or justification of such discrimination on the part of said railroad, railroad corporation or common carrier that
the railway station or point at which it shall charge, collect or receive less
compensation in the aggregate for the transportation of such passenger, property or freight, or for the use and transportation of such railroad car the
greater distance than for the shorter distance is a railway station or point
at which there exists competition with any other railroad or means of transportation. This section shall not be construed so as to exclude other evidence
tending to show any unjust discrimination in freight and passenger rates.
The provisions of this section shall extend and apply to any railroad, the
branches thereof and any road or roads which any railroad, railroad corpora
tion or common carrier has the right, license or permission to use, operate or
;
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control wholly or in part within this state; provided, however, that nothing
herein contained shall be so construed as to prevent railroad corporations
from issuing commutation, excursion or thousand mile tickets, provided tinsame are issued alike to all applying therefor. [R. C. 1905, § 4369; 1897.
ch. 115, § 36; R. C. 1899, § 3057.]
It shall be unlawful for any such
§ 4755. Discrimination as to quantity.
railroad, railroad corporation or common carrier to charge, collect, demand
or receive more for transporting a car of freight than it at the same time
charges, collects, demands or receives per car for several cars of a like class
of freight over the same railroad, for the same distance in the same direction,
or to charge, collect, demand or receive more for transporting a ton of freight
than it charges, collects, demands or receives per ton for several tons of
freight under a carload of a like class of freight over the same railroad for
the same distance, in the same direction, or to charge, collect, demand or
receive more for transporting a hundred pounds of freight or property than
it charges, collects, demands or receives per hundred for several hundred
pounds of freight under a ton of a like class of freight or property over the
same railroad, for the same distance, in the same direction. All such discriminating rates, charges, collections or receipts, whether made directly or
by means of any rebate, drawback or other shift or evasion, shall be deemed
and taken against such railroad, railroad corporation or common carrier as
prima facie evidence of the unjust discrimination prohibited by this article
provided, however, that for the protection and development of any new
industry within the state, such railroad, railroad corporation or common
carrier may grant concessions or special rates for any agreed number of
carloads, but such special rates aforesaid shall first be approved by the board
of commissioners of railroads, and a copv thereof filed in the office thereof.
[R. C. 1905, § 4370; 1897, ch. 115. § 37: R. C. 1899. § 3058.]
Any such railroad, railroad corpora§ 4756. Penalty for discrimination.
tion or common carrier guilty of extortion or making any unjust discrimination as to passenger or freight or other rates for the use and transportation
of railroad ears or in receiving, handling or delivering freights or property,
•shall upon conviction thereof, be fined in any sum not less than one thousand
dollars nor more than five thousand dollars for the first offense, and for every
subsequent offense not less than five thousand dollars nor more than ten
thousand dollars, such fine to be imposed in a criminal prosecution, as provided by law. or shall be subject to the liability prescribed in section 4757,
to be recovered as therein provided.
fR. C. 1905, § 4371 1897, ch. 115, § 38;
R. C. 1899, § 3059.]
Any such railroad, railroad corporation or common
§ 4757. Forfeiture.
carrier guilty of extortion or of making any unjust discrimination as to
passenger, property or freight rate or rates for the use ami transportation of
railroad cars, or in receiving, handling or delivering freights or property shall
forfeit and pay to the state of North Dakota not less than one thousand dollars
nor more than five thousand dollars for the first offense and not less than five
thousand dollars nor more than ten thousand dollars for every subsequent
offense, to be recovered in a civil action by proceedings instituted in the name
of the state of North Dakota.
And the release from liability or penalty
provided for in section 4742 shall not apply to either a criminal prosecution
or a civil action brought under this article. fR. C. 1905. $ 4372: 1897, ch. 115.
§ 39; R. C. 1899, § 3060.1
§ 4768. Suite by commissioners. Whenever said commissioners of railroads
have good reason to believe that any railroad, railroad corporation or common
carrier subject to the provisions of this article has been guilty of extortion
or unjust discrimination and thereby become liable to the penalties prescribed
in sections 4756 and 4757, it shall be their duty to immediately cause suits
to be commenced and prosecuted against any such railroad, railroad corpora;

;
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carrier. Such suits
of this state through or into
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and prosecutions may be instituted in any
which the line of the railroad corporation

eounty
sued for violation of this article may extend. And the court may in its
discretion give preference to such suits over all other business except criminal cases.
[R. C. 1905, § 4373; 1897, ch. 115, § 40; R. C. 1899, § 3061.]
§ 4759. Free transportation. Reduced rates. Nothing in this article shall
apply to the carriage, storage or handling of property free or at reduced
rates for the United States or this state, or municipal governments or for
charitable purposes, or to and from fairs and expositions for exhibition
thereat, or for the employes of such common carriers or their families, or
private property or goods for the family use of employes of such common
carriers, or the issuance of mileage, excursion or commutation passenger
tickets.
Nothing in this article shall be construed to prohibit any railroad,
railroad corporation or common carrier from giving reduced passenger rates
to ministers of religion, or to prevent railroads from giving free carriage to
their own officers and employes and their families or others and to persons
in charge of live stock being shipped from the point of shipment to destination
and return and nothing in this article contained shall in any way abridge
or alter the remedies now existing at common law, or by statute, but the
provisions of this article are in addition to such remedies: provided, that no
pending litigation shall in anv wav be affected bv this article. [R. ('. 1905.
:

5

4374: 1897, ch. 115,

§

41: R. C.

l\s99. § 3062.]

Cannot limit its common law liability. Whenever any property is
by any common carrier subject to the provisions of this article to
be transported from one place to another within this state it shall be unlawful
for such common carrier to limit in any way, except as stated in its classification schedule herein provided for, its common law liability with reference to
§ 4760.

'•ei-eived

such property while in its custody as a common carrier as hereinbefore
mentioned; such liability must include the absolute responsibility of the
common carrier for the acts of its agents in relation to such property. [R. C.
1905. § 4375; 1890. ch. 122. § 3d: R. C. 1899. § 3063.1
For the purposes of this article, except its
§ 4761. Courts always open.
penal provisions, the district courts and the supreme court, of the state shall
be deemed to be alwavs in open session.
[R. ('. 1905. § 4376: 1890. eh. 122.
16b R. C. 1899. § 3064.]
i
§ 4762. Annual reports from all carriers. The board of commissioners of
railroads are hereby directed to require annual reports from all common
carriers subject to the provisions of this article, to prescribe the manner in
which such reports shall be made, and to require from such carriers specific
answers to all questions upon which the commissioners may need information.
Such annual reports shall, in addition to the information required by section
4748. contain such information in relation to rates or regulations concerning
fares or freights and agreements, arrangements or contracts with express
companies, telegraph companies, sleeping and dining car companies, fast
freight lines and other common carriers, as the commissioners may require,
with copies of such contracts, agreements or arrangements.
(R. O. 1905,
§ 4377: 1890. ch. 122. § 17a: R. C.1899. § 3065.]
4763.
Costs
costs
expenses
actually
incurred by
and expenses. All
and
§
or upon the order of the attorney-general incident to any litigation arising
in reference to the enforcement of orders of the board of commissioners of
railroads or other litigation commenced by or in charge of said attorneygeneral shall be paid out of the general fund of the state upon vouchers to be
approved bv the attorney-general, governor and state auditor. [R. C. 1905,
R, O. 1899. § 3066.]
§ 4378: 1899. ch. 131. § 1
§ 4764. Pending litigation not affected by this article. Nothing in this
article contained shall in any way abridge or alter the remedies now existing
at law or in equity, but the provisions of this article arc in addition to such
:

:
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No pending litigation shall in any way be affected by this article.
Witnesses summoned before the commissioners of railroads shall be paid the
fees and mileage as are paid witnesses in the district court. All expenses
of the commissioners of railroads in making an investigation or examination
in any other place than the city of Bismarck shall be allowed and paid out of
the state treasury on the presentation of itemized vouchers therefor approved
by the chairman of the commission and the state auditor. [R. C. 1905, § 4379
remedies.

same

1890, ch. 122, § 18c; R. C. 1899, § 3067.]

§ 4766. Grain to be shipped without discrimination. Any railroad company
doing business in this state, when requested by any person wishing to ship
grain on its road, shall receive and transport such grain in bulk, and permit
the same to be loaded either on its track adjacent to its depot, or at any
warehouse or side track at any station or siding without discrimination or
distinction as to the manner or condition in which such grain is offered for
transportation, or as to person, corporation, warehouse, elevator or place
where, or to which it may be consigned and shall receive the same in car load
lots from wagons, sleighs or other vehicles on its side track, at any station
the same as when offered from warehouses or elevators, allowing forty-eight
hours' time for loading all cars, which time shall be held to embrace such
time as car to be loaded is placed and kept by such railroad company in a
convenient and proper place for loading; and it shall not be held a proper
place for loading unless such car can be reached by teams or other s\iitable
means of conveying property, after the same have been loaded, whether at
side track, elevator, warehouse or depot, without unnecessary delay, proceed
[R. C. 1905.
to ship the same to the place where the same is consigned.
§ 4380 1899, ch. 110, § 5 R. C. 1899, § 3068 1903. ch. 145.]
§ 4766. Track from elevator to railroad. It shall be lawful for the owner
of any elevator, warehouse or mill at any station on the line or at the
termination of any railroad in the state to construct from such elevator,
warehouse or mill a grade suitable for a side track, to the track of any railroad company and such railroad company shall furnish ties, rails and all
necessary connections, and shall lay on such grade a track to connect with the
main or side track by switch, when so ordered by the railroad commissioners,
and shall charge to and collect from the owner of such elevator, warehouse
or mill the actual cost of all material and labor used in the laying of such
side track and the owner of such elevator, warehouse or mill shall, upon
demand of such railroad company, deposit cash in advance the amount estimated to cover the cost of such labor and material. Such side track and
switch shall be the property of the owner of such elevator, warehouse or mill,
but shall at all times be under the control and management of and kept in
repairs by such railroad company; provided, that the party for whose benefit
such side track and switch shall be constructed shall pay to such railroad company the actual cost of maintaining such side track and switch, which payment
shall be made monthly and in case such payment shall not be made as provided,
then the obligation of this section upon such railroad company shall cease and
be inoperative as against it until such cost and expense are fully paid. Provided,
that the side track described in this section shall not exceed two thousand
five hundred feet in length and the switch where connection is made with
the side track shall come within the yard limits of the station. [1911, ch. 243
R. C. 1905. § 4381 18S9. ch. 110; § 6; R. C. 1899, § 3069.]
§ 4767. Side tracks adjacent to coal mines. Whenever any person, owning
or operating any coal mine within this state, from which not less than fifty
ears of coal have been shipped from any one station over any portion of any
railroad within the limits of the state shall petition any such railroad company
to build a side track or spur at least three hundred feet in length adjacent to
such mine it shall then be the duty of such railroad company to build, equip
and operate such side track or spur; provided, that such spur is not nearer
;

:

;

;

1150

Digitized by

Google

I.'aihoiid

CIVIL CODE.

C urpo rations.

§§ 4767-4771

lhau two milts from any station already in operation; provided, further,
that any person opening a coal mine within two miles of any station may
petition for a side track or spur and by executing: an indemnity bond in favor
of such railroad company in the sum of two thousand dollars, conditioned
on the agreement that such person will ship within one year after the com
pletion of such spur or side track not less than one hundred car loads of
coal and when such bond is duly executed with two sureties, approved by
the county judge of the county wherein such side truck is situated, such
railroad company shall within sixty days build, equip and operate such side
track or spur as provided for in this section. And the commissioners of
railroads shall have power to locate such side track or spur and order it
properly provided with platforms and other conveniences for loading coal
and other commodities thereat. [R. C. 1905, § 4382; 1890, eh. 128, § 1 K. C.
;

1899,

§ 3070.]
Power to compel road

to build or maintain side tracks for

accommodation of shippers.

28 L.lt.A.(N.S.) 1013.

•

Any neglect or refusal to comply with any part of the
§ 4768. Penalty.
provisions of the last two sections within fifteen days after being requested in
writing by the person operating the elevator, warehouse, mill or coal mine
or by the commissioner of railroads shall subject such railroad company to a
forfeiture of fifty dollars per day for each and every day such railroad company shall neglect or refuse to comply with the provisions of the last two
sections, to be recovered by the persons affected by such neglect or refusal:
provided, that no railroad company shall be compelled to put in a side track
between the fifteenth day of November and the fifteenth day of May of any
year when it cannot be done without grading. [1911, ch. 243; R. C. 190f>.
§ 4383; 1890, ch. 128, § 2; R. C. 1899, § 3071.]
Any consignee or person
§ 4769. Time to remove property from cars.
entitled to receive the delivery of any freight shipped to him in car load lots,
by any railroad company, shall have twenty-four hours free of expense after
notice of arrival by the company to the consignee or person entitled to
receive the same in which to remove the same from the cars of such railroad
company, which twenty-four hours shall be held to embrace such time as the
car containing such property is placed and kept by such railroad company
in a convenient and proper place for unloading and it shall not be held to
be in a proper place for unloading unless it can be reached with teams or
other suitable means for removing the property from the cars and reasonably
convenient to the depot of the company at which it is accustomed to receive
and unload merchandise consigned to that station or place. [R. C. 1905.
§ 4384: 1889, eh. 110, § 12: R. C. 1899, § 3071a.]
Delay in unloading caused by

strike.

35 L.K.A. 630.

§ 4770. Stop over rates on cars. Whenever any railroad company doing
business in this state as a common carrier shall ship any car or cars of freight
over any of its railway lines or branches thereof, which car or cars contain
freight to any intermediate point or points, it shall be the duty of such
railroad company to stop such car or cars at such point or points and the
consignee of such freight shall be permitted to unload the same upon payment
to such railroad company of the full freight rates from the shipping point to
the terminal point of such car or cars and in addition thereto the sum of five
dollars per car for each and every day such car or cars is or are delayed
during such stop over provided, the car or cars contain no perishable goods
and are billed to one consignee, and in no case over one stop or stop over
shall be made, nor shall said car or cars be opened but once for distributing
goods at intermediate stations. [R. C. 1905, § 4385 1895, ch. 95, § 1 R. C.
1899, § 3071b.]
§ 4771. Penalty. Every railroad company neglecting or refusing to comply with the provisions of the last section shall be liable to damages in the
sum of twenty dollars for each and every day such railroad company neglects
;

;

;
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or refuses to comply with the provisions hereof, to be recovered by any
person damaged by reason of such neglect or refusal in any court of competent
jurisdiction.
[R. C. 1905, § 4386: 1895, eh. 95, § 2; R. C. 1S99, § 3071c.
§ 4772. Railroads to build platforms. Every railroad company doing business in this state shall within sixty days after notice from the commissioners
of railroads erect one or more platforms for the transfer of live stock, gram
and other commodities from wagons or otherwise to cars at each and every
station or siding designated in such notice such platforms to be erected so
as not to endanger life and property. If any railroad company after receiving
notice as provided for in this section shall fail, refuse or neglect to erect
platforms as required by this and the following section within the required
sixty days the commissioners of railroads are authorized and empowered and
it is made their duty to notify such railroad company to appear before them
at a certain time and place and show cause, if any there is, why such commissioners should not issue an order requiring such railroad company to
comply with the requirements of this section. The commissioners of railroads
shall have power after such hearing to issue an order upon such railroad
company commanding it to erect such platforms, if the commissioners shall
upon such examination and hearing deem such platform necessary. Any
notice required to be served upon any railroad company to carry out any of
tin; provisions of this section or similar provisions relating to the enlarging
of such platforms may be served upon anv agent of said company within
the state of North Dakota.
[R. C. 1905. § 4387; 1899, eh. 128; R. C. 1899,
§ 307 Id.
Each platform shall be not less than
§ 4773. Dimensions of platform.
twelve fret wide and thirty-two feet long, extending four feet and six inches.
or such iii-ight as shall be determined by the railroad commissioners above the
rails of the track with suitable approaches to and from such platform to admit
of the driving of loaded teams thereon.
[H. (j. 1905, § 4388; 1890, eh. 123.
§ 2; 1892, Spl. H. B. 2, § 2; K. C. 1899, § 3071e.J
The commissioners of railroads
§ 4774. When platforms to be enlarged.
shall have power to order an enlargement of such platfo.ms whenever petitioned to that effect and whenever the capacity of such platform is in their
.judgment clearly insufficient, tor the accommodation of the public.
[R. C.
1905, § 4389: 1890, eh. 123, § 5; R. C. 1899, § 3071f.]
4775.
Platform
scales.
Every
railroad
company shall allow suitable scales
§
10 be erected either upon the platform or upon the grounds adjacent thereto,
if upon their right of way, for weighing and shipping purposes.
[R. C. 1905.
§ 4390: 1890. eh. 123, § 6; R, C. 1*99, § 3071g.]
§ 4776. Penalty. Every railroad company neglecting or refusing to comply
with the requirements of the last four sections shall be deemed guilty of a
misdemeanor and be subject to a fine of not less than five hundred dollars
for every thirty days such failure shall continue after notice as aforesaid.
[R. O. 1905. § 4391; 1890. ch. 123 § 3; R. C. 1899,
§ 3071h.]
In all eases where any line of railroad shall
§ 4777. Construct " Y's."
cross or intersect any other line of railroad at grade in this state, it shall b»«
the duty of each of the railroad companies owning or operating such intersecting railroad lines to provide at such crossing or intersection, suitable and
sufficient transfer facilities, such as waiting rooms, and " Y's." or other tracks
and connections for transferring cars and traffic of all kinds and classes or
cars from one such line of railroad to another, and to maintain the same
and afford equal and reasonable facilities for the interchange of ears and
traffic between the respective lines.
The expense of constructing and maintaining such transfer facilities to be borne equally by each of such railroad
companies, or in such proportions as they may agree upon, or as may be
determined by the board of railroad commissioners on joint hearing. fi911
ch. 242, § 1; R. C. 1905, § 4392; 1899. ch. 130; R. C. 1899,
§ 3071i.]
;

.

?
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tfl

" Y." It shall be the
§ 4778. Delivery to connecting line in absence of
duty of all railroad companies to bill all freight over the shortest and cheapest
route to its destination, but in the absence of a " Y " or other facilities for
transferring to a connecting line over the shortest route, such freight may,
at the option of the receiving railroad company, be delivered to the coumteting line at some other convenient point, but in such cases the same tariff shall
be applied by each railroad as

if

shipped over the shortest route.

[1911,

ch. 242, § 2.]

§ 4779. Construction of transfer facilities ordered by railroad commissioners.
Upon failure of any railroad company to comply with either of the [two]
preceding sections, it shall be the duty of the board of railroad commissioners
to serve a notice upon the said railroad companies setting a time and place
for a joint hearing not less than twenty nor more than thirty days from the
date of service of such notice, and if, on such hearing had, the board of
railroad commissioners shall deem it necessary and expedient, they shall
enter an order directing such railroad companies to at once construct such
M tracks, and the board of
transfer facilities, including waiting rooms or " Y
railroad commissioners is hereby empowered to do any and all acts necessary
to the carrying into effect of the provisions of the [two] preceding sections,
including power to determine, on joint hearing, after notice to such intersecting railroad companies as ahove provided for, the question of the necessity
for said transfer facilities, also to determine the probable expense and location
thereof and all matters relating thereto. Said board may determine the total
expense and the just and proper proportion to be borne by each of said
intersecting railroads for the erection and maintenance of said transfer
facilities, if said railroad companies cannot agree thereon.
For such purpose
the board of railroad commissioners shall have full authority to view the site,
subpoena witnesses, compel attendance and take testimony, all costs and
expenses of such proceeding to be paid by such railroad companies against
which the proceeding is had.
Provided, that if one intersecting railroad company shall comply with the
provisions of this act [sections 4777-4780] and construct one-half of such
transfer facilities as determined by the said board of railroad commissioners,
the said board shall proceed against the railroad company in default in the
same manner as herein provided. Provided, further, that no railroad* company shall be compelled to put in such transfer facilities between the first day
of December and the first day of April, when it cannot be done without
grading. [1911, ch. 242, § 3.]
In the event
§ 4780. Failure of railroad company to comply with order.
of the failure to comply within sixty days after the date of service of said
order, the said railroad companies shall be subject to a fine of twent.y-fiv<«
dollars each for each day during which they shall fail to comply with the
provisions therein, or in the event of a greater charge than the rate for the
short haul, the shipper or consignee may recover the overcharge, together
with all cost in a civil action against the railroad companies making such
overcharge, and it shall be the duty of the state's attorney in the county
where such shipper or consignee may reside, to commence and prosecute or
the attorney-general may commence and prosecute all actions necessary for
the enforcement of this act [sections 4777-4780] and the recovery of such
overcharges, costs or penalties. [1911, ch. 242, § 4.]
'

and hia assistants Lave right to appear before grand jnry and
in regard to matters relating to prohibition law.
State ex rel. Miller
District Ct., 19 N. D. 819, 124 N. W. 417, Ann. Cas. 1912D, 935.

Attorney-general

examine witnesses
r.

Maximum coal rate. All railroad companies doing business as comcarriers within the state of North Dakota shall not charge for the
transportation of coal within said state a greater rate per ton than the
§ 4781.

mon

following:
73
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For the first ten miles or fractional part thereof, thirty cents per ton.
For any distance over ten miles and not to exceed fifteen miles, thirty-five
cents per ton.
For any distance over fifteen miles and not to exceed twenty miles, thirtyseven cents per ton.
For any distance over twenty miles and not to exceed twenty-five miles.
thirty-eight cents per ton.
For any distance over twenty-five miles and not to exceed thirty miles,
forty cents per ton.
For any distance over thirty miles and not to exceed thirty-five miles, fortyone cents per ton.
For any distance over thirty-five miles and not to exceed forty miles, fortythree cents per ton.
For any distance over forty miles and not to exceed forty-five miles, fortyfour cents per ton.
For any distance over forty-five miles and not to exceed fifty miles, fortysix cents per ton.
For any "distance over fifty miles and not to exceed fifty-five miles, fortyseven cents per ton.
For any distance over fifty-five miles and not to exceed sixty miles, fortynine cents per ton.
For any distance over sixty miles and not to exceed sixty-five miles, fifty
cents per ton.
For any distance over sixty-five miles and not to exceed seventy miles,
fifty-two cents per ton.
For any distance over seventy miles and not to exceed seventy-five miles,
fifty-three cents per ton.
For any distance over seventy-five miles and not to exceed eighty miles,
fifty-five cents

per ton.

For any distance over eighty miles and not to exceed

eighty-five miles,

per ton.
For any distance over eighty-five miles and not to exceed ninety miles,
fifty-eight cents per ton.
For any distance over ninety miles and not to exceed ninety-five miles,
fifty-nine cents per ton.
For any distance over ninety-five miles and not to exceed one hundred
miles, sixty-one cents per ton.
For any distance over one hundred miles and not to exceed one hundred
and five miles, sixty-two cents per ton.
For any distance over one hundred and five miles and not to exceed one
hundred and ten miles, sixty-four cents per ton.
For any distance over one hundred and ten miles and not to exceed one
hundred and fifteen miles, sixty-five cents per ton.
For any distance over one hundred and fifteen miles and not to exceed one
hundred and twenty miles, sixty-seven cents per ton.
For any distance over one hundred and twenty miles and not to exceed one
hundred and twenty-five miles, sixty-eight cents per ton.
For any distance over one hundred and twenty-five miles and not to exceed
one hundred and thirty miles, sixty-nine cents per ton.
For any distance over one hundred and thirty miles and not to exceed one
hundred and thirty-five miles, seventy-one cents per ton.
For any distance over one hundred and thirty-five miles and not to exceed
one hundred and forty miles, seventy-two cents per ton.
For any distance over one hundred and forty miles and not to exceed one
hundred and forty-five miles, seventy-four cents per ton.
For any distance over one hundred and forty-five miles and not to exceed
one hundred and fifty miles, seventy-six cents per ton.
fifty-six cents
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For any distance over one hundred and fifty miles and not to exceed one
hundred and fifty-five miles, seventy-eight cents per ton.
For any distance over one hundred and fifty-five miles and not to exceed
one hundred and sixty miles, eighty cents per ton.
For any distance over one hundred and sixty miles and not to exceed one
hundred and sixty-five miles, eighty-two cents per ton.
For any distance over one hundred and sixty-five miles and not to exceed
one hundred and seventy miles, eighty-four cents per ton.
For any distance over one hundred and seventy miles and not to exceed
one hundred and seventy-five miles, eighty-six cents per ton.
For any distance over one hundred and seventy-five miles and not to exceed
one hundred and eighty miles, eighty-seven cents per ton.
For any distance over one hundred and eighty miles and not to exceed one
hundred and eighty-five miles, eighty-nine cents per ton.
For any distance over one hundred and eighty-five miles and not to exceed
one hundred and ninety miles, ninety-one cents per ton.
For any distance over one hundred and ninety miles and not to exceed one
hundred and ninety-five miles, ninety-three cents per ton.
For any distance over one hundred and ninety-five miles and not to exceed
two hundred miles, ninety-five cents per ton.
For any distance over two hundred miles and not to exceed two hundred
and ten miles, ninety-seven cents per ton.
For any distance over two hundred and ten miles and not to exceed two
hundred and twenty miles, ninety-nine cents per ton.
For any distance over two hundred and twenty miles and not to exceed
two hundred and thirty miles, one dollar and one cent per ton.
For any distance over two hundred and thirty miles and not to exceed
two hundred and forty miles, one dollar and four cents per ton.
For any distance over two hundred and forty miles and not to exceed
two hundred and fifty miles, one dollar and six cents per ton.
For any distance over two hundred and fifty miles and not to exceed two
hundred and sixty miles, one dollar and nine cents per ton.
For any distance over two hundred and sixty miles and not to exceed two
hundred and seventy miles, one dollar and eleven cents per ton.
For any distance over two hundred and seventy miles and not to exceed
two hundred and eighty miles, one dollar and fourteen cents per ton.
For any distance over two hundred and eighty miles and not to exceed
two hundred and ninety miles, one dollar and seventeen cents per ton.
For any distance over two hundred and ninety miles and not to exceed
three hundred miles, one dollar and nineteen cents per ton.
For any distance over three hundred miles and not to exceed three hundred
and ten miles, one dollar and twenty cents per ton.
For any distance over three hundred and ten miles and not to exceed three
hundred and twenty miles, one dollar and twenty-four cents per ton.
For any distance over three hundred and twenty miles and not to exceed
three hundred and thirty miles, one dollar and twenty-six cents per ton.
For any distance over three hundred and thirty miles and not to exceed
three hundred and forty miles, one dollar and twenty-nine cents per ton.
For any distance over three hundred and forty miles and not to exceed
three hundred and fifty miles, one dollar and thirty-one cents per ton.
For any distance over three hundred and fifty miles and not to exceed
three hundred and sixty miles, one dollar and thirty-four cents per ton.
For any distance over three hundred and sixty miles and not to exceed
three hundred and seventy miles, one dollar and thirty-six cents per ton.
For any distance over three hundred and seventy miles and not to exceed
three hundred and eighty miles, one dollar and thirty-nine cents per ton.
1135
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For any distance over three hundred and eighty miles and not to exceed
three hundred and ninety miles, one dollar and forty-one cents per ton.
For any distance over three hundred and ninety miles and not to exceed
four hundred miles, one dollar and forty-four cents per ton.
For any distance over four hundred miles and not to exceed four hundred
and ten miles, one dollar and forty-seven cents per ton.
For any distance over four hundred and ten miles and not to exceed four
hundred and twenty miles, one dollar and forty-nine cents per ton.
For any distance over four hundred and twenty miles and not to exceed
four hundred and thirty miles, one dollar and fifty-one cents per ton.
For any distance over four hundred and thirty miles and not to exceed
four hundred and forty miles, one dollar and fifty-four cents per ton.
For any distance over four hundred and forty miles and not to exceed four
hundred and fifty miles, one dollar and fifty-six cents per ton.
For any distance over four hundred and fifty miles and not to exceed four
hundred and sixty miles, one dollar and fifty-nine cents per ton.
For any distance over four hundred and sixty miles and not to exceed four
hundred and seventy miles, one dollar and sixty-one cents per ton.
For any distance over four hundred and seventy miles and not to exceed
four hundred and eighty miles, one dollar and sixty-four cents per ton.
For any distance over four hundred and eighty miles and not to exceed
four hundred and ninety miles, one dollar and sixty-six cents per ton.
For any distance over four hundred and ninety miles and not to exceed
five hundred miles, one dollar and sixty-nine cents per ton.
Provided, that the above mentioned rates shall be for carload lots only.
In case any shipment of coal under the provisions of this section must pass
over two or more lines of railroad to reach its destination, then an additional
charge of two dollars and fifty cents per car for each transfer may be
allowed and collected to cover cost of switching, and the total amount of
freight and switching charges shall be divided among the several railroads
concerned upon such basis as to them may seem just; provided, that if such
railroads cannot agree among themselves upon an equitable division thereof,
then the board of railroad commissioners shall decide the matter, subject to
appeal to the courts.
[1007, eh. 51 R, C. 1905. § 4395; 1893, ch. 101. § 1;
1895, ch. 93. § 1; It. C. k*9f). § 30711; 1903. ch. 146.]
An amendment of th'rs section vetoed in Laws 10 13. ch. 302. p. 4C4.
Statute not violative of commerce clause of federal constitution, nor of fourteenth
amendment of federal constitution, and does not violate state constitution. State ex
:

rcl. McCue v. .Northern I*. R. Co.. 1ft X. D. 45, 2.r> L.H.A. X.S.) 1001. 120 X. W. 869:
affirmed in Northern P. K. Co. v. North Dakota ex re!. McCue, 216 U. S. 579. 54 L.ed.
624. 30 Sup. Ct. Rep. 423.
Kijjht of state to regulate local rates of interstate carrier sustained.
Minnesota Hate
Cases (Simpson v. Shepard), 230 U. S. 352, 57 L.ed. 1511, 48 L.R.A.(N.S.) 1151. 33
Sup. Ct. Rep. 729.
Lcpi dative power to regulate railroad rates. 33 L.R.A. 179; 6 L.R.A. (N.S.) 834.
<

§ 4782. Penalty for violation. Any railroad company violating any of the
provisions of the last section shall be subject to a fine of not less than twentyfive dollars per day for each and every day during which such violation
shall continue, to be. recovered by any person prejudiced or suffering loss or
damage by such violation. [R. C. 1905. § 4396: 1893, ch. 101, § 2; 1895,
ch. 93. § 2; R. C. 1899, § 3071m.]
It shall be the duty of the attorney§ 4783. Duty of attorney-general.
general or of the state's attorney of any county in which an action arises
against any railroad company for a violation of any of the provisions of
section 4781. upon demand of the board of railroad commissioners to commence and prosecute all actions necessary for the enforcement of the provisions of such section.
[R. C. 1905. $ 4397: 1895, ch. 93, $ 3; R. C. 1899.
§ 3071n.l
l!i«»ht of attorney-general or other representative of state to maintain action to enforce
or prevent violation of statutory regulations affecting rates, etc. 18 L.R.A.(N.8.) 664.
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Article

22.

—

§§

-IT

84-4 1 89

Railroads to Maintain Telephone Connections.

§ 4784. Railroads to maintain telephone connection. Every railroad corporation or common carrier shall provide, furnish and maintain in all of their
freight and tieket offices in all towns, cities and villages in this state, where
there is a local telephone exchange and where such service is availahle, reasonable and adequate telephone connections for the use and benefit of its
patron.

[1911, eh. 252, §

IXitv of railroad
(N.S.)* 974.

1.]

company

to install telegraph or telephone in its station.

47 L.R.A.

Any railroad corporation or common carrier violating
§ 4785. Penalty.
the provisions of this act shall be fined not less than one hundred dollars nor
more than two hundred dollars for each offense, and it shall be the duty of
the state's attorney upon orders from the railroad commissioners or upon
complaint of any citizen, to commence and prosecute all actions necessary for
the enforcement of this article.
[1911, ch. 252, § 2.]

Aim clk 23.— Removing Loaded Cabs from

Sidetracks.

§ 4786. Loaded cars must be removed. Notice required. Whenever any
car shall be loaded with any kind of grain for shipment on any spur or sidetrack of any railroad in this state of North Dakota, it shall be the duty of
such railroad or common carrier within forty-eight hours from the time of
receiving written notice that said ear is ready to be billed for shipment, giving
in 6Uch'notiee the name of the consignee, the consignor, the number of the
car and the place where the same stands and the place to which car is to be
shipped, which notice shall be given to the station agent of the station nearest
the place where said car is located on the line of road over which said car is
to be shipped, bill said car or cars as provided in said notice and mail to the
shipper a shipping bill thereof directed to the post office address given in
such notice, and to remove said car or cars from the said sidetrack or spur
where the same has been loaded for shipment. [1909, ch. 192, § 1.]
§ 4787. Penalty. Every railroad or common carrier who neglects or fails
to comply with the provisions of this article shall be liable to the owner of
the grain mentioned in section 4786 in the sum of fifty dollars for each
twenty-four hours that shall elapse after the time mentioned in this article
for billing and removing from said spur or sidetrack, to be collected in a civil
action in the name of the owner of such grain. [1909, ch. 192, § 2.]
Should any of the grain mentioned in sec§ 4788. Carrier liable for loss.
tion 4786 be stolen or destroyed at any time after the giving of the notice
in this article provided for, the common carrier to whom such notice shall
have been given, shall be liable to the owner of such grain for any loss so
occasioned and for any loss caused by fire, to be recovered in a civil action
in the name of the owner of such grains.
[1909, ch. 192, § 3.]

Article

24.

— Daily Trains; Reciprocal Demurrage.

§ 4789. Daily local passenger trains. Penalty for failure to run. It shall
be the duty of every railroad corporation operating a line or lines of railroad
within this state, except branch lines that may hereafter be constructed,
whether such lines are wholly or partly within this state and partly within
other states or foreign country, to move over its line or lines of road within
this state, each way on every business day of the year, at least one local passenger train to consist of not less than one engine and tender and combination
mail, express and baggage car and two passenger coaches, and at least one
freight train provided, however, that if any railroad corporation shall make
it appear to the board of railroad commissioners of this state that the business
on any line of its road will not justify its operating both the passenger and
freight train herein provided for and said board shall so order, such com;
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pany may operate one mixed

train on such line each way on every business day
in the year for such time as said board may direct; provided, further, that
such mixed train shall be supplied with not less than one passenger coach
and one combination baggage and passenger coach for the accommodation
of passengers. For each and every violation of the provisions of this section
the railroad company shall be subject to a fine of five hundred dollars.
[1907, ch. 200, § 1.]
§ 4790. Reception of freight. Demurrage for delay in shipment. It shall
be the duty of every railroad corporation operating its road within this state
to receive any and all freight offered to it, at any of its stations within thitstate for transportation to another point within this state, and to deliver fo
the person offering such freight for transportation a proper receipt therefor
showing the time such freight is received, and such railroad corporation shall
deliver such freight at its destination by the next schedule train; provided,
such freight is offered to such railroad corporation between the hours of eight
o'clock a. m. and five o'clock p. m. on any business day, and at least two
hours before the time the next local freight train is scheduled to leave such
station to the station or point where such freight is to be delivered; provided,
further, that any articles of freight weighing one thousand pounds or more
each shall be delivered at such station not less than four hours prior to the
time that such scheduled train is due to depart provided, further, that any
condition in any contract made a part of any shipping bill, or receipt, which in
any way purports to release such railroad corporation from its duty under
this act shall be null and void
and provided, further, that anj' railroad
corporation refusing or failing to deliver to such person so offering such
freight such receipt when demanded, shall be liable to such person in the
sum of one hundred dollars, and any railroad corporation failing or refusing
to deliver such freight at its destination as herein provided, shall forfeit ten
per cent of the charges for transporting such freight for each twenty-four
hours that such freight is delayed provided, further, that if such freight does
not reach its destination for sixty hours after the scheduled time for its arrival,
as herein provided, barring accidents and the elements, the consignee may
refuse to receive same and such railroad corporation shall be liable to the
owner for the value of such freight, together with such damages as the parties
may sustain by reason of such delays, same to be recovered in a civil action.
Upon payment as above provided the railroad corporation shall become at
once the absolute owner of said property. [1907. ch. 200. § 2.]
;

;

;

Kffect of strike on carrier's liability for delay in transportation.

Demurrage in case of delay in carload shipments.

35 L.K.A. 624.

Every railroad
corporation operating a line or lines of road through or within this state shall
furnish suitable ears for car load shipments of freight to any person,
persons or corporation, applying therefor to any agent, within this state, of
said railroad corporation, and such car or cars shall be placed in a suitable and
convenient place for loading within seventy-two hours after application
therefor has been made; provided, that no railroad company shall be required
to furnish to any person or corporation more than two cars at any one time
Any railroad corporation failing or refusing to furnish such car or ears
and failing or refusing to so place such car or cars in a suitable and convenient
place for loading within seventy-two hours after such demand, and after the
schedule time of its trains will enable it to deliver such car or cars, shall forfeit
for each car so ordered to such person, persons or corporation the sura of two
dollars for each and every twenty-four hours until such car or cars are so
furnished provided, however, that such person, persons or corporation applying for ears to be used wholly within this state shall, at the time of applying
therefor, pay or tender to such railroad corporation not less than twenty
per cent of the freight charges for such car according to said railroad corporation's published tariff.
[1907, ch. 200, § 3.]
§ 4791.

;
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§ 4792. Demurrage in case of delay in carload shipments within the state.
Whenever any person, persons or corporation shall have loaded any car or
cars for transportation wholly within this state, they shall at once deliver
to the railroad corporation hy notifying it that said car or cars are ready
for shipment and it shall be the duty of such railroad corporation to deliver
to such person, persons or corporation a shipping bill, or receipt, for such
car or cars, showing the time same was so delivered, and it shall be the duty
of said railroad corporation to forward said car by its next scheduled local
freight train leaving such station to the station or place to which such car
or cars are to be delivered and to deliver same to its destination at the time
designated in its schedule of trains for the line or lines over which said train
shall pass and said railroad corporation shall forfeit to such shipper ten per
cent of the freight on such car or cars for each twenty-four hours such car
shall be delayed, as shown by the time same was received and the schedule
time of such train or trains provided, such car or cars were delivered to the
railroad company at least three hours before the departure according to the
schedule of such train or trains, and if such car or cars are not delivered within
sixty hours after the time of arrival of the next scheduled local train after
such car or cars are so delivered, barring accidents and the elements, the consignee may refuse to accept same and such railroad corporation shall be liable
10 the owner for the value of the freight so shipped, together with such damages as the parties may sustain, same to be recovered in a civil action. [1907.

same

;

•

•b. 200. § 4 ]
§ 4793. Definition of phrases. In the construction of this article, the phrase
" railroad " shall be construed to include all com in on carriers, railroads and
railways operated by steam, whether used or operated by the corporation
owning them or by other corporations or otherwise. The phrase " railroad
corporation " shall be construed to mean the corporation which constructs,
maintains, uses or operates a railroad operated by steam power, and used
for the transportation of persons or property, or leases ears by whatever name
known to such railroad for such purposes. [1907, ch. 200, § 5.]
§ 4794. Costs allowed in action for violation of law. In any action commenced under this article the plaintiff shall in connection with the usual costs
allowed in civil actions, be entitled to the same mileage and witness fees as
any witness in the case, and the court shall allow a reasonable amount as an
attorney's fee, same to be taxed as costs in this action; provided, however,
that nothing in this article shall be construed to stop or hinder any person,
persons or corporation from bringing suits against any corporation for any
violation of all of the laws of this state, or of the United States, for the
government of railroads. [1907, ch. 200, § 6.]
§ 4795. Provisions of act cumulative. Nothing in this article contained
shall in any manner be construed as repealing or in any manner altering any
other act, "or part of act, heretofore adopted by the legislature of this state,
but the remedies herein provided shall be cumulative to all other remedies now

existing.

[1907. eh. 200, § 7.1

Article 25.— Maximum Transportation Rates.
f§ 4796. Two and one-half cents a mile and family mileage books. Every
railroad, railroad corporation and common carrier doing business in this state,
their officers, agents, representatives, employes, trustees, receivers and lessees

shall be limited to a compensation of not to exceed two and one-half cents per
mile for distances exceeding six miles, for the transportation of any person
with ordinary baggage not exceeding one hundred and fifty pounds in weight
and for children five years of age and less than twelve years of age, one-half
of the fare charged for adults; and for children under five years old who ar»»
Traveling with an adult paying full fare no charge shall be made; provided,
that every railroad, railroad corporation and common carrier doing business
U5'J
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upon request of any person, mileage books in fit-nomination of one thousand miles, limited to not less than one year from date of
issue and redeemable within one year after the expiration of such limitation,
with baggage and other facilities similar to those accompanying regular trip
tickets, at a price of twenty dollars each
that such mileage books shall
be good for travel by the purchaser and such adult members of his family
as he may designate and whose names are then and there written
thereon, but the fare shall always be made that multiple of five nearest reached
by multiplying the rate by the distance provided, further, that the provisions
of this act shall not apply to the transportation of passengers within the
boundaries of any city by street railway companies. Every officer, agent,
conductor, representative or any employe of any railroad, railroad corporation or common carrier who shall aid or abet any such railroad, railroad
corporation or common carrier in the violation of this act by selling, charging
or collecting for any ticket or transportation over any railroad any greater
sum, charge or rate than that above specified shall be deemed personally guilty
of a violation of this article and, upon conviction, shall be punished as hereinafter provided. The sum of ten cents may be added to the legal fare, when
the same is paid on the cars, provided that a reasonable opportunity has been
afforded to passengers to purchase tickets at the legal rate of fare before
boarding the train.l
[1907, ch. 199, § 1.]
in this state shall issue

;

;

Provision as to mileage book held unconstitutional as not giving railroad companudue process of law. State ex rel. McCuc v. Great Northern R. Co., 17- N. D. 370. I1G

N. W.

89.

Validity of statute requiring issuance of mileage books at reduced rate*.
(N.S.I 1086.

7

L/R.A.

§ 4797. Compulsory testimony. No person and no officer, agent, representative or employe of any railroad, railroad corporation or common carrier shall
be excused from testifying or producing books and documents in his possession in relation to any violation of this article on the ground that such
testimony, books or documents would tend to convict the person so testifying
of a crime but no person so testifying shall be liable to prosecution or punishment for any offense concerning which he has been required to testify or to
produce books or documents. [1907, ch. 199. 5 2.]
Every such railroad, railroad corporation or common
§ 4798. Penalty.
carrier violating any of the provisions of this article shall be deemed guilty
of a misdemeanor and upon conviction thereof shall be punished by a fine of
not less than five hundred dollars nor more than five thousand dollars and an
agent or officer so offending shall be deemed guilty of a misdemeanor and
upon conviction thereof shall be punished by a fine of not less than fifty dollars
nor more than one hundred dollars or by imprisonment in the county jail for
not less than thirty days or more than ninety days, or by both such fine and
imprisonment in the discretion of the court. (1907, ch. 199, § 3.]
;

;

Article 26.— Prohiiutixg of Free Passes.
§ 4799.

Free passes, franks and special privileges prohibited.

Exceptions.

No common carrier subject to the provisions of this article, shall, directly or
indirectly, issue or give any free ticket, free pass or free transportation for
passengers except to its employes and their families, its officers, bona fid*'
agents, surgeons, physicians and attorneys at. law on the pay roll of the common carrier; to ministers of religion, traveling secretaries of railroad, Young
Men's Christian Association, inmates of hospitals and charitable, eleemosynary
institutions. and persous exclusively engaged in charitable and eleeraosynary
work; to indigent, destitute and homeless persons, and to such persons when
transported by charitable societies or hospitals and the necessary agents employed in such transportation; to inmates of national homes or state homes
for disabled volunteer soldiers, and of soldiers' and sailors' homes, including
those about to enter and those returning home after discharge: to neeessary
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care-takers of live stock, poultry, milk, fruit and vegetables; to employes on
sleeping cars, express cars, and to linemen of telegraph and telephone companies if operated in connection with said common carriers; to railway mail
service employes, post office inspectors, custom inspectors and immigration inspectors; to news boys on trains, baggage agents, witnesses attending any legal
investigation in which the common carrier is interested; to persons injured in
wrecks and physicians and nurses attending such persons.
Provided, further, that the provisions of this article shall not be construed
to prohibit or make unlawful the transportation of city policemen, firemen,
mail carriers and postmen on the street railways in the cities of this state.
Provided, further, that the provisions of this article shall not be construed
to make unlawful the granting of reduced homeseekers' rates or the granting
of round trip excursion rates to any class of persons, provided that all persons
of that class shall be allowed equal privileges in respect to such homeseekers'
or excursion rates, but excursion rates shall not be allowed any persons or representatives of any political party to enable them to attend any political
meeting either as delegates or otherwise.
Provided, further, that the provisions of this article shall not be construed
to make unlawful the granting of free transportation to persons engaged in
the state geological survey, farmers' institute lecturers, and persons rendering
service on " good farming special trains."
Provided, further, that the provision shall not be construed to prohibit the
interchange of passes for officers, agents and employes of common carriers and
their families nor to prohibit any common carrier from carrying passengers
free with the object of providing relief in cases of general epidemic, pestilenee
or other calamitous visitation and
Provided, further, that this provision shall not be construed to prohibit the
privilege of passes or franks or the exchange thereof with each other for the
officers, agents, employes and their families, of express companies, and their
officer*, agents, employes and families of other common carriers subject to the
provision of this article;
1'rovi.lcd. further, that
the term " employes " as used in this paragraph, shall include furloughed. pensioned and superannuated employes,
persons who have become disabled or infirm in the service of any such common carrier, and the remains of a person killed in the employment of a carrier,
and the ex-employes traveling for the purpose of entering the service of any
such common carrier; and the term " families" as used in this paragraph,
shall include the families of those persons named in this provision, also the
families of persons killed and the widows during the widowhood and minor
children during minority, of persons who died while in the service of any such
;

:

common

carrier.
[1911. ch. 138, § 1.]
1* jiiis* i^iied a* part of eonsidt-rntinn for contract within statute prohibiting fren
23 L.R.A.(N.S.)
transportation of passengers or discrimination in passenger rates?
-'17:

tl

!..K.A.(N.S.i

(i.-.r

Any common

carrier violating any of the provisions of
guilty of a misdemeanor, and shall, upon conviction
thereof in any district court of this state of competent jurisdiction, be subject
to a tine of not more than five hundred ($500.00) dollars for each offense and
any person other than the persons excepted in this article who uses any such
tree ticket, free pass or free transportation, shall be subject to a like penalty.
1911. ch. 138, § 2.]
§ 4800. Penalty.

this article shall be

deemed

;

1

Article 27.— Thaxsportation of Live Stock.
[§ 4801. Minimum speed to be maintained. It shall be the duty of every
railroad, railroad corporation, railway company, express company, car company and of every common carrier other than by water, by whatever name it
may be called or by whomsoever operated and which is wholly or in
1161
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part engaged iu the transportation of any kind of live stock by railroad within
or to or from any point in this state, to transport any and all such live stock
so by it being transported, with the utmost diligence, and to maintain within
this state in all trains so transporting any such live stock an average minimum
rate of speed of not less than twenty miles per hour from the time any such
live stock is loaded upon or into its cars until such train reaches its destination, deducting only in the computation of such average minimum rate of
speed such reasonable time as any such live stock may be necessarily delayed
in unloading to feed, water and rest and in feeding, watering and resting
and in reloading. 1 [R. C. 1905, § 4398; 1903, ch. 144. § 1.]
This and

the*

following section were held unconstitutional as an unreasonable exercUe
Downey v. Northern P. R. Co., 19 N. D. 621, 26 L.R.A. (N.S.

of the police power.
1017, 125 N. W. 475.

'.

Constitutionality of statute fixing minimum rate of speed
transport special kinds of freight. 26 L.R.A.(N.S.) 1018.
Liability for injuries to animals during transportation.
67
Rep. 500.

at which carrier

may

Am.

Am.

Dec. 208;

12

[§ 4802. Penalty for violation. Every railroad, railroad corporation, rail
way company, express company, car company or common carrier other than
by water; and the person or persons operating such common carrier as receiver,
lessee or trustee violating any of the provisions of section 4801, shall be
liable to the owner or owners of any live stock so being transported, in the
sum of five dollars per car for each and every hour any car, wholly or in
part loaded with any live stock, is detained beyond the time provided in said
section, and, in addition thereto, every such railroad, railroad corporation,
railroad company, express company, car company or common carrier, or the
person or persons operating any such common carrier as receiver, lessee or
trustee, shall be liable to such owner or owners of said live stock for all
damages sustained on account of any such delay, to be collected in an action
by such owner or owners in any court of competent jurisdiction in this state.
fR. C. 1905, § 4399; 1903, ch. 144, § 2.]
':

Article

28.

— Personal

Injury.

§ 4803. Railroads liable for damages to employes. Every railroad company organized or doing business in this state shall be liable for all damages
done to any employe of such company, in consequence of any negligence of
its agents, or by any mismanagement of its engineers, or other employes, to
any person sustaining such damage and no contract which restricts such
:

liability shall be legal or binding.
fR. C. 1905, § 4400; 1903, ch. 131.}
Applicable only to employees engaged in operating railroads. Beleal v. Northern P.
R. Co., 15 N. D. 318, 108 N. W. 33, 11 A. & E. Ann. Cas. 921.
This action docs not invalidate a contract made by a circus company to absolve th«carrier from all liability for damages to its property or persons travelling with th«*
circus bv reason of the negligence of the carrier. Sager v. Northern Pac. R. Co., 16A
Fed.

526".

Article

29.

— Fellow

Servant and Contributory Negligence Act.

It is to be observed that this article is not limited to railroad or other corporation*.

§ 4804. Liability of common carriers. Every common carrier shall be liable
to any of its employes, or in case of the death of an employe, to his personal
representative, for the benefit of his widow, children or next of kin, for all
damages which may result from the negligence of any of its officers, agents 01employes, or by reason of any defect or insufficiency due to its negligence in
its cars, engines, appliances, machinery, track, roadbed, ways or works. [1907.
ch. 203. § 1.]
Liability of railroad to trainmen injured by overhead structure. 47 L.R.A. (N.S.) 48."..
Liability of railroad to watchman or flagniuu for injuries caused by passing train-.
48 L.R.A.'(N.S.) 150.
Injury to railroad employe by torpedoes on truck. 16 LJELA.(N.S.) 1C84.
What constitutes a defect iii the " wars " of a railroad company within meaning of
employer*' liability acts.
19 L.R.A.(N.S.) 73S.
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Duty and liability under federal and state railway safety appliance act*. 20 L.R.A.
(N.S.) 473: 41 L.R.A.(N.S.) 49.
Assumption by train employe of risks due to defects in tracks or roadbed. 28 L.K.A
(N.S. ) 1255.
48 L.R.A. 72; 18 L.R.A. (N.8.) 717
of risk of unblocked switches.
Who mav raise question that employers' liability law involves unconstitutional dis32 L.R.A. (N.S.) 958.
crimination.
injuring
Master's liability for vice-principal's negligence in manipulating switch,
54 L.R.A* 129.Duty to keen switch closed as a delegable duty. 17 L.R.A.(N.S.) 542.
switches.
Master's liability for negligence of coservant in respect to defective

Bervant.

^Abtogati'on of defense of fellowscrvant doctrine by federal employers*
4

%LaHdUy

hS
sUute

o'f

abrogating fellowWvant rule.

12 L.R.A.(N.S.)

54
act.

liability

1040; 47 L.R.A.

(N S

of fellow servant rule as to
ls a street or interurban railway affected by abrogation
"railroads." 17 L.R.A. ( N.S.) 117.
.
fellow-Bervant rule as to
abrogating
enactment
of
railroad,
Applicability to private
479; 45 L.R.A.(N.S.) 841.
-railroads." "l5

U.A.{NA)

What

„«*

„.u
abrogating fellow-servant rule
constitutes operation of railroad under statutes

Jlr^dt;«rd wuS?; statutes abolishing or restricting fellow-servant rule
18 L.R.A.(N.S.) 478; 22 L.R.A (N.S.) 96*.
as to railroad employes.
intprBtate com
^minterstate
modifying fellow-servant rule as an interference with
statute
State

"E^I^-fid" Sployi""t.

^^1.1^^

fllowwithin the purview of statutes abrogating the

careless
Promise of master to discharge incompetent or
47 L.R.A.(N.S.) 1220.

fellow servant.

.

recovery, when. In all actions
§ 4805. Contributory negligence no bar to
recover dama
hereinafter brought against any common carrier to
ma
have resulted
sonal injuries to an employe, or where such injuries
of contributory negliguilty
been
have
may
death, the fact that the employe
gbt
was
negligence
gence shall not bar a recovery, where his contributory
the damages sha 1 be
that of the employer was gross in comparison, but
negligence attnbntabje
of
amount
the
to
proportion
in
jury
diminished by the
negligence shall
employe. All questions of negligence and contributory

^/°fm

Ld

to such

[1907, ch. 203, § 2.]
employment 4» L.R.A 33.
Contributory negligence in entering or remaining in
cars.
41 L.K .A. (*.&.)
Negligence of employe in stopping between moving
coupling.
prepare
Walking in front of moving car to
™l£tte'r\*ht<a
WRV i
has the right ot way.
train
Venturing with hand car on track over which other
0
L A
L.R.A.
trains.
passing
by
48
injured
flagman
or
watehman
ntributo^ n^gligence of

be for the jury.

.

.

^

(N

overhead structure.
ContriDutory negligence of trainman injured by

49

NegHgence

between cars
going, without previous notice, under or

in

^V^empto^^

moved

his
or cleaning track to look out for

"Kirita^S&^in
^mpjye's

47 L.R.A.(N.8.)
liable to be

failing

to

remember dangerous conditions.

41

own

L.R.A.

signal to be given by train approaching
right to relv on statute requiring

L

^l3£biU^

3wS?

C

,

1

of Contributory negligence

acts.

under safety appliance

.
.
L.R.A. (N.S.) 483; 41 L.R.A.< N.S.) 57,
,
,
by federal employer,
Abrogation of defense of contributory negligence
61; 48 L.R.A. (N.S.) !*S7.
47 Lr!a.(N.S.

20

it abilitv act.
liability

^

^P\°> m

)

void. No contract
§ 4806. Contracts to avoid liability
«
injury or death entered »ntoby«
su?ance, relief benefit or indemnity for
any such
behalf of any employe, nor the acceptance of
r
shall
or indemnity by the person entitled thereto
h
damages for pe wonal mjuri es to w death
to anv action brought to recover
upon the trial of said action against
of such emplove provided, however, that
conoff therein any sum it has
any common carrier, the defendant may set

WM

^.^ ^^
,

;
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tributed toward any such insurance, relief benefit or indemnity that may have
been made to the injured employe, or in case of his death, to his personal representative.

[1907, ch. 203, § 3.]
Validity of contract exonerating master in advance from liability for negligent
injuries to servant. 7 L.R.A.(X.S.) .">37.
Contract requiring servant to elect between acceptance of benefits out of a relief fund
and a prosecution of his claim in an action for damages. 11 L.R.A.(N.S.) 182; 48
L.R.A.(\\S.) 440.
Constitutionality of statute forbidding the avoidance of liability to employe, or
reduction of his damages, bv relief or indemnity contract. 33 L.R*A. (N.S.
70G; 38
L.R A.IN.S.) 867.
Effect of federal employers' liability act on validity of contracts exempting master
from liability. 47 L.R.A. (N.S.) 50.
|

No action shall be maintained under this
§ 4807. Time of action limited.
article unless commenced within one year from the time the cause of action
accrued.

[1907, ch. 203, § 4.]

Article 30.— Miscellaneous.
§ 4808. Unlawful rides on cars. It shall be, and is hereby declared unlawful for any person to enter upon, ride upon or secure passage upon a
railroad car or engine of any description other than a car commonly used
exclusively for the carriage of passengers, with intent thereby to obtain a
ride without payment therefor or fraudulently obtain carriage upon any such
engine or car. It shall be, and is hereby declared unlawful for any person,
excepting railway employes in the performance of their duty, to take passage
or ride upon, or enter for the purpose of taking passage or riding upon the
trucks, rods, brakebeams or any part of any car, locomotive engine or tender,
not ordinarily and customarily used or intended for the resting place of a
person riding upon and operating the same. [R. C. 1905, § 4401 1899, ch. 127,
§§ 1, 2; R. C. 1899, § 3072a.]
;

Liability for injury to person wrongfully
on train bv collusion with train employe.
*
L.R.A.(N.S.) 1025; 37 L.R.A.(N.S.) 419.

5

§ 4809. Penalty. Any person violating any of the provisions of section
4808 shall be punished by imprisonment in the county jail for not less than
ten days nor more than thirty days at hard labor, or by a fine of not less than
ten dollars nor more than seventy-five dollars.
[R. C. 1905. § 4402; 1899, ch.
127, § 3; R. C. 1899, § 3072a.]
4810.
engineers, brakeEmployes
All
conductors,
made
peace
officers.
§
men and other persons engaged or employed in the operation of cars and
trains upon a railroad, are hereby constituted peace officers for the one
purpose of enforcing the provisions of the preceding section; and all such
persons are hereby given full authority, when so engaged or employed, to
arrest any person violating any of the provisions of this article. Every person
arrested by a conductor, brakeman or other person exercising authority herein
conferred, must be thereafter proceeded with in all respects as is or may be
required by the law in cases of arrests made by other peace officers of the
state, except that any person hereby authorized to make arrests may cause
the person so arrested by him to be delivered to any sheriff or other peace
officer within the state to be dealt with as provided by law; and the person
so arrested may be taken before any magistrate of the county where the
offense is committed. Nothing herein contained shall be construed to restrict,
in any way, any right, authority or privilege conferred by law, upon any
other peace officer of the state within his lawful jurisdiction.
[R. C. 1905.
§ 4403; 1899, eh. 127, §§ 4, 5, 6; R. C. 1899, § 3072b.l
No person authorized by the provisions of the
§ 4811. No fees allowed.
preceding section to make arrests, except regular peace officers of the state,
shall receive or be allowed any fees or expenses for so doing. [R. C. 1905,
< 4404; 1899, ch.
127, § 7 R. C. 1899, § 3072c]
:
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§§ 481*-4818

15.

URBAN ELECTRIC RAILWAYS.
§ 4812. Granted right of condemnation. Urban electric railways are hereby
specifically granted and given the same rights, privileges and powers granted
and given to steam railways in this state, inclnding the right of organization
and of condemnation of real property for right of way provided, that when
they shall exercise the right of eminent domain they shall become subject to
;

the laws, rules and regulations governing other public corporations haviug the
right of eminent domain provided, further, that no person, firm or corporation
shall hereafter construct any electric railway on any street of any city that
is now or hereafter may be incorporated under the general laws of this state,
without first securing and filing in the office of the city auditor of such city
the consent in writing of the owners of at least one-half of the property
abutting on both sides of such street for the full length of such proposed construction.
[1911, ch. 241 1907, ch. 212.]
;

;

CHAPTER

16.

RAILROAD AND TELEPHONE COMPANIES TO FILE INFORMATION.
§ 4813. Railroad and telephone companies .shall file maps and information.
That each railroad company and each telephone company located and doing
business in this state,

file

in the office of the

county auditor of each county a

map showing:
The exact location of such companies' lines, and showing on which
side of section and other lines, its property is located in each assessment district and school district in each county.
Second. A description of any other property owned by said companies in
each assessment district and school district in each county.
Third. Telephone companies to show separately the number of miles of
poles and of each kind of wire and the number of telephone instruments in
each assessment district and school district. [1911, ch. 249, § 1.]
§ 4814. County map, auditor to send. The county auditor of each county
in the state shall, each year, on or before the first day of March, mail to each
railroad or telephone company, doing business in his county, an accurate map
of the county, showing the boundaries of each assessment district and school
First.

district.

[1911, ch. 249, § 2.]
Information to be filed. Every railroad company and every teleshall on or before the fifteenth day of February, in each year,
file in the office of the county auditor, of each county in the state, in which
said companies' lines are located, the name of its company, the principal place
of doing business, the names of its president, secretary and treasurer, together
with their post office address. [1911, ch. 249, § 3.]
§ 4815.

phone company

§ 4816. County auditor to report to Btate auditor. The county auditor of
shall, on or before the first day of June, in each year, report to the
names of all such companies so filing reports and their
officers and such other information as may be required by the state auditor.

each county

state auditor, the

[1911, ch. 249, § 4.]
§ 4817. Company shall report to state auditor. Each of said companies shall
on or before July first and at any other time, in each year, report to the
state auditor, such information in regard to its mileage and other property owned in the state, as such state auditor or the state board of equal nation shall require. [1911, ch. 249, § 5.]
§ 4818. Maps when filed. Every such company located or doing business in
the state at the date of the approval of this act [chapter], shall immediately on
1

1
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receipt of the maps referred to in section 4814, furnish complete and full
information required by this act [chapter]. In subsequent years said companies need only file maps showing any changes that have been made since the
report of the previous year. [1911, ch. 249, § 6.]
§ 4819. Duties of companies organized. AH railroad and telephone companies, locating in and commencing and doing business in this state, after the
passage of this act [chapter], must file reports with the county auditor, state
auditor and state board of equalization as required of companies now located
and doing business in the state. [1911, ch. 249, § 7.]
§ 4820. Duty of county and state officers. In case the said companies or any
of them fail to make the reports herein provided for, the county auditor, state
auditor or state board of equalization are hereby authorized, and it is hereby
made the duty of said officers and board to procure such information, and
report the expense in detail of procuring said information, to the state's attorney of his county or the attorney-general of the state, whose duty it shall be
to collect same by civil action as provided in section 4821. [1911, ch. 249, § 8.]
§ 4821. Penalty. Every railroad or telephone company which neglects or
fails to comply with the provisions of this act [chapter] shall be liable to fine
of not more than five hundred dollars, or less than fifty dollars and shall also
be liable for the expense incurred by said officers or board in procuring the
information in any other manner than provided herein, to be collected in a civil
action in the name of the state. [1911, ch. 249, § 9.]

CHAPTER

17.

WAGON ROAD CORPORATIONS.
§ 4822. How wagon road laid out. When a corporation is formed for
the construction and maintenance of a wagon road the road must be laid out
as follows: Three commissioners must act in conjunction with the surveyor
of the corporation, two to be appointed by the board of commissioners of the
county through which the road is to run, and one by the corporation, who
must lay out the proposed road and report their proceedings together with
a map of the road to the board of commissioners of the county as provided
in the succeeding section. [R. C. 1905. § 4405; Civ. C. 1877, § 486; R. C. 1899.
§ 3073.]
Construction and maintenance for over fifteen years of a toll road by private corporaI.awrtuce County v. Toll Uoad Co.. 11 S. D.
tion is prima facie evidence of ownership.
74, 75 N. W. 817.
As to Bimilar provision in Cal. Civ. Code, f 512, see Blood v. Wood*, 35 Cal. 78, 30
Pac. 129.

§ 4823. Map filed. Record of approval. When the route is surveyed a
thereof must be submitted to and filed with the board of commissioners
of each county through or into which the road runs, giving its general course,
and the principal points to or by which it runs, and its width, which must
in no case exceed one hundred feet, and the board of county commissioners
must either approve or reject the survey. If approved, it must be entered
of record on the journal of the board but the board of county commissioners
must require the corporation, at its own expense, and the corporation must
so change and open the highways so taken and used as to make the same
as good as they were before the appropriation thereof; and must so construct
all crossings of public highways over and by its road and its toll gates as
not to hinder or obstruct the use of the same. [R. C. 1905, § 4406 Civ. C. 1877.

map

;

;

«

487:R.

C. 1899, § 3074.]

wagon road corporations may

§ 4824. Bridges and ferries.
bridpe or keep ferries on streams on the line of their road and must do all
thiup> necessarv to keep the same in repair. They may take such tolls only
on their roads, ferries or bridges as are tixed by the board of commissioners
All

Tolls.

•

1

cr,

Wagon Road

Corporations.
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of the proper county through which the road passes or in which the ferry
or bridge is situated, subject, however, to the limitation of rates of ferriage
prescribed in the general law upon ferries but in no case must the tolls be
more than sufficient to pay fifteen per cent per annum on the cost of construction after paying for repairs and other expenses for attending to the
roads, bridges and ferries. If tolls, other than as herein provided are charged
or demanded, the corporation forfeits its franchise and must pay to the party
so charged one hundred dollars as liquidated damages. [R. C. 1905, § 4407
Civ. C. 1877, § 488; R. C. 1899, § 3075.]
;

Rights and duties of toll-bridge proprietors. 53 L.R.A. 155; 30 L.R.A.(N.S.) 360.
Right to take toll on road within a city. 15 L.R.A. 651.
As to similar provision in Cal. Civ. Code, $ 514, see Stony Hill Turnp. Road Co.
Placer County, 88 Cal. 632, 26 Pac. 513.

No

v.

where public highway used. When any highway or public
road is taken and used by any wagon road corporation as a part of its road,
the corporation must not place a tollgate on or take tolls for the use of such
highway or public road by teamsters, travelers, drovers or any one trans§ 4825.

tolls

porting property over the same.

[R. C. 1905, § 4408 Civ. C. 1877, § 489 R. C.
1899, § 3076.]
§ 4828. Toll rates posted. The corporation must affix and keep up at or
over each gate or in some conspicuous place so as to be conveniently read a
printed list of the rates of toll levied and demanded. [R. C. 1905, § 4409 Civ.
C. 1877. § 490; R. C. 1899, § 3077.]
§ 4827. Passage prevented until tolls paid. Each toll gatherer may pre;

;

;

vent from passing through his gate persons leading or driving animals or
vehicles subject to toll, until thev shall have paid respectively, the tolls authorized to be collected.
[R. C. 1905, § 4410; Civ. C. 1877, § 491; R. C. 1899,
3078.]
Every toll gatherer who at any
§ 4828. Penalty for receiving illegal toll.
unreasonably hinders or delays any traveler or passenger liable to the
payment of toll, or demands or receives from any person more than he is
authorized to collect, for each offense forfeits the sum of twenty-five dollars
to the person aggrieved.
[R. C. 1905, § 4411 Civ. C. 1877, $ 492; R. C. 1899,
§

gait-

;

§ 307!).]
.\.-

to similar provision in Cal. Civ. Code, $ 518. aee

Brown

v. Rice,

51 Cal. 489.

Penalty. Every person who, to avoid the
§ 4829. Passing around gate.
legal toll, with his team, vehicle or horse turns out of a
wagon, turnpike or plank road, or passes any gate thereon on the ground
adjacent thereto, and again enters upon such road, for each offense forfeits
the sum of five dollars to the corporation injured. [R. C. 1905. § 4412 Civ. C.
1877, § 493; R. C. 1899, § 3080.]
§ 4830. Penalty for injuring road. Every person who
1. Willfully breaks, cuts down, defaces or injures any milestone or post

payment of the

;

on any wagon, turnpike or plank road; or,
2. Willfully breaks or throws down any gate on such road or,
3. Digs up or injures any part of such road or anything thereunto belong;

ing; or,
4. Forcibly or fraudulently passes any gate thereon without having paid
the legal toll;
For each offense forfeits to the corporation injured the sum of twenty-five
[R. C.
dollars in addition to the damages resulting from his wrongful act.
1905, § 4413; Civ. C. 1877. § 494; R. C. 1899. § 3081.1
§ 4831. How revenue applied. The entire revenue from the road shall be

appropriated
1. To repayment to the corporation of the costs of its construction together
with the incidental expenses incurred in collecting tolls and keeping the road

in repair

;

and,

2. To the payment of the dividend among its stockholders, as provided
When the repayment of the costs of construction is comin section 4824.
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pleted, the tolls must be so reduced as to raise no more than an amount
pay a dividend of twelve per cent per annum and incidental
expenses and to keep the road in good repair. [R. C. 1905, § 4414 Civ. C. 1877.
§ 495: R. C. 1899, § 3082.1
§ 4832. When mortgage valid. The corporation may mortgage or hypothecate its road and other property for funds with which to construct or repair
its roads, but no mortgage or hypothecation is valid or binding unless at
least twenty-five per cent of the capital stock subscribed has been paid in
and invested in the construction of the road and appurtenances and then only
after an affirmative vote of two-thirds of the capital stock subscribed.
[R. C.
1905, § 4415; Civ. C. 1877, § 496; R. C. 1899, § 3083.]
As to similar provision in Cal. Civ. Code, g 522, see Welsh v. Plumas County. 80 CaL
sufficient to

;

338, 22 Pac. 254.

§ 4833. Natural person like corporation. When a wagon, turnpike or plank
is constructed, owned or operated by any natural person, this chapter
is applicable to such persons in like manner as it is applicable to corporations.
[R. C. 1905, § 4416; Civ. C. 1877, § 497; R. C. 1899, § 3084.]
Ab to similar provision in Cal. Civ. Code, $ 523, twe People ex rcl. El Dorado County

road

v.

Davidson, 79 Cal. 166, 21 Pac. 538.

CHAPTER
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Abtiolb 1.— General Provisions.
§ 4834. Terms defined. When consistent with the context and not obviously
used in a different sense the term " company " or " insurance company," as
used herein, includes all corporations, associations, partnerships or individuals
engaged as principals in the business of insurance; the word " domestic "
designates those companies incorporated or formed in this state and the word
" foreign " when used without limitation includes all those formed by authority of any other state or government.
[R. C. 1905, § 4417 R. C. 1899, § 3085.]
;

Ahticlb 2.— Provisions

Common to all Domestic Insurance Companies.
what provisions of law. All insurance companies now
-

§ 4835. Subject to
or hereafter incorporated or formed by authority of any law of this state,
except when otherwise expressly provided, may exercise the powers and
shall be subject to the duties and liabilities provided by this chapter.
The
general provisions of law relating to the powers, duties and liabilities of
corporations shall apply to all incorporated domestic insurance companies,
so far as such provisions are pertinent and not in conflict with other provisions
of law relating to such companies. [R. C. 1905, § 4418; R. C. 1895, § 3086.]
§ 4836. How and for what purpose formed. Any number of persons, not
less than seven, may form a corporation to carry on the business of insurance,
either upon the stock or mutual plan, against loss or damage by fire, lightning,
cyclone, tornado or hail, or the risks of inland navigation and transportation,
or to make insurance upon the lives of persons and every insurance pertaining
thereto, and against accidental injuries including the granting, purchasing and
paying of annuities and indemnities and to transact fidelity insurance and
corporate suretyship. An insurance company incorporated under the provisions of this chapter shall have power to make insurance of any of the kinds
hereinbefore mentioned which shall have been expressed in its articles of
incorporation. [R. C. 1905, § 4419 1895, ch. 69, § 1 1891, ch. 73, § 1; R. C.
;

;

1895, § 3087.]
§ 4837. Articles. Contents. The articles of incorporation shall set forth
in addition to what is required to be set forth in section 4505 the kind of
insurance proposed to be made and whether on the stock or mutual plan,
the period for the commencement and termination of its fiscal year and the
period for which it is incorporated, not to exceed thirty years, and shall be
filed in the office of the commissioner of insurance. Any name not previously
in use by an existing corporation may be adopted, but the words " insurance
company," or, if the business is to be conducted upon the mutual principle,
the words " mutual insurance company " shall constitute a part of such name.
No certificate shall be granted by the insurance commissioner, as hereinafter

provided, if, in his judgment, the name adopted too closely resembles the
name of an existing corporation, or is liable to mislead the public. [R. C. 1905,
§ 4420: 1885, ch. 69, § 4; R. C. 1895, § 3038.]
Residence. One-third of the directors
§ 4838. Qualification of directors.
and all of the executive officers of a domestic insurance company must be
residents of this state and each of the directors of such a company, if it has
a capital stock, must be the owner in his own right of stock of such company
worth at par at least five hundred dollars. [R. C. 1905, § 4421 1885, ch. 69,
§ 4; R. C. 1895, | 3089.]
§ 4830. Examination of articles by attorney-general. Examination by commissioner of insurance. Certificate. The articles of incorporation shall be
examined by the attorney-general and if found conformable to this article and
not inconsistent with the constitution and laws of this state, shall be certified
by him to the commissioner of insurance, who shall thereupon make an
examination to ascertain whether the company has in all respects complied
with the requirements of law, according to the nature of the business proposed
;
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by it and if satisfied by such examination that the corporation
has complied with the law he shall deliver to such corporation a certified
copy of the articles of incorporation and a certificate to the effect that such
corporation has complied with all requirements of law, whieh, on being filed
in the office of the register of deeds of the county where the principal office
of the corporation is located, shall be its authority to commence business
and issue policies; and such certified copy of the articles of incorporation
and of such certificate may be used for or against such company with the
same effect as the originals, and shall be conclusive evidence of the fact of
the organization of such corporation. [R. C. 1905, § 4422; 1885, ch. 69, § 11;
R. C. 1895, § 3090.]
Taking of applications in mutual insurance company is necessary step in formation,
and is required to be done before issuance of a certificate to commence business.
Montgomery v. Harker, 9 N. D. 527, 84 N. W. 369.
§ 4840. Reinsurance. Any domestic insurance company shall have power
to effect reinsurance of any risks taken by it. [R. C. 1905, § 4423 1885, ch. 69.
§ 2; 1889, ch. 69, § 1; R. C. 1895, § 3091.]
to be transacted

;

Liability of reinsurer.

44 L.R.A.(N.S.) 317.

§ 4841. Limitation on trade. No company organized under this chapter
or indirectly, deal or trade in buying or selling any goods,
wares, merchandise or other commodities whatever, except such as may have
been insured by such company and are claimed to be damaged by reason of
the risk insured against.
[R. C. 1905, § 4424; 1885, ch. 69, § 5; R. C. 1S<).>.
shall, directly

§ 3092.]

No
§ 4842. Limitation on purchase and conveyance of real estate.
domestic insurance company shall purchase, hold or convey real estate except
for the purpose and in the manner herein set forth, to wit:
1. Such as shall be requisite for its convenient accommodation in the transaction of its business or
2. Such as shall have been mortgaged to it in good faith as security for
loans previously contracted, or for money due or,
3. Such as shall have been conveyed to it in satisfaction of debts previously
contracted in legitimate business, or for money due or,
4. Such as shall have been purchased at sales upon judgment or mortgage
foreclosures obtained or made tor such debts. [R. C. 1905, § 4425 1885, ch. 69,
;

;

;

;

10: 1889, ch. 69, § 3 R. C. 1895, § 3093.]
domestic insurance company may
§ 4843. Capital and surplus invested.
invest its capital, and the funds accumulated in the course of its business,
or any part thereof, in bonds or mortgages on improved unincumbered real
'state within this state, or within any state in which such company is or
becomes duly authorized and licensed to transact business, worth double
the sura loaned thereon, exclusive of buildings, unless such buildings are
insured and the policies made payable to the company as its interest may
appear, and also in the bonds of the state, or bonds or treasury notes of the
United States, and also in the bonds of any county or incorporated city or
school district in this state, or within any state in which said company is or
becomes duly authorized and licensed to transact business, authorized to be
issued by legal authority, and loan such capital and funds, or any part thereof,
on the security of such bonds, treasury notes, or upon bonds or mortgages
as aforesaid, and change and reinvest the same in like securities as occasion
may from time to time require; but the surplus money over and above the
capital stock of such insurance company may be invested in or loaned upon
the pledge of bonds of the United States or any of the states, or stocks, bonds,
or other evidence of indebtedness of any solvent dividend paying institution
incorporated under the laws of this state, or of any state in which such company is or becomes duly authorized and licensed to transact business, or of
the United States, except its own stock; provided, always, that the market
value of such stock, bonds or other evidence of indebtedness shall be at all
§

;

A
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times during the continuance of such loan at least ten per cent more than
the amount loaned thereon. No domestic insurance company shall invest or
loan its capital, or the funds accumulated in the course of its business, or
any part thereof, except as provided in this section. [R. C. 1905, § 4426;
1885, ch. 69, § 9 1889, eh. 69, § 2; R. C. 1895, § 3094; 1905, ch. 122.]
§ 4844. Dividends only from surplus profits. Fronts, how estimated. No
domestic insurance company shall make any dividends except from the surplus profits arising from its business and in estimating such profits there shall
be reserved therefrom a sum equal to forty per cent of the amount of premiums on all unexpired risks and policies, which amount so reserved is hereby
declared to be unearned premiums; and there shall also be reserved all
sums due the company on bonds, mortgages, stocks and book accounts of
which no part of the principal or interest thereon has been paid during the
year preceding such estimate of the profits, and upon which suit for foreclosure or collection has been commenced, or which after judgment has
been obtained thereon shall have remained more than one year unsatisfied
and on which interest shall not have been paid. [R. C. 1905, § 4427; 1S8.">.
ch. 69, § 13; R. C. 1895, § 3095.]
§ 4845. Penalty for violation of section 4426. Any director or officer making
or authorizing an investment or loan in violation of section 4843 shall b»>
personally liable to the stockholders for any loss occasioned thereby. If a
company is under liability for losses equal to its net assets and the president
and directors, knowing it, make or assent to further insurance, they shall
be personally liable for any loss under such insurance. If the directors allow
to be insured on a single risk a larger sum than the law permits they shall
be liable for any loss thereon above the amount they might lawfully insure,
unless the excess is reinsured as required in section 4914. [R. C. 1905, § 4428
R. C. 1895, § 3096.]
;

;

:

Article 3.— Domestic Life Insurance Companies to Deposit Securities
With Insurance Commissioner.

The president or vice-president and secretary
§ 4846. Annual statement.
or actuary or a majority of the directors of each company, organized under
the laws of this state shall annually, by the first Monday in February, prepare
under oath and file in the office of the commissioner of* insurance a statement
of its- affairs for the year terminating on the thirty-first day of December,
preceding, showing:
1. The name of the company and where located.
2. The names of its officers.
3. The amount of capital, if a stock company.
4. The amount of capital paid in, if a stock company.
5. The value of real estate owned by the company.
6. The amount of cash on hand.
7. The amount of cash deposited in banks, giving the name of the bank or
banks.
8.

The amount of cash

in the

hands of agents and in the course of trans-

mission.
9.

The amount of bonds of the United States, and all other bonds and
giving names and amounts with the par and market value of

securities,

each kind.
10. The amount of loans secured by first mortgage on real estate and
where such real estate is situated.
11. The amount of all other bonds, loans, how secured, and the rate of

interest.
12. The amount of premium notes and their value on
mutual company.
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The amount of notes given for unpaid stock, and their value in detail,
a stock company.
The amount of assessments unpaid on stock or premium notes.
15. The amount of interest due and unpaid.
16. The amount of all other securities.
17. The amount of losses due and unpaid.
18. Thf amount of losses adjusted but not due.
19. The amount of losses unadjusted.
20. The amount of claims for losses resisted.
21. The amount of money borrowed and evidences thereof.
22. The amount of dividends unpaid on stock.
23. The amount of dividends unpaid on policies.
24. The amount required to safely reinsure all outstanding risks.
25. The amount of other claims against the company.
26. The amount of net cash premiums received.
27. The amount of notes received for premiums.
28. The amount of interest received from all sources.
29. The amount of moneys received from all other sources.
30. The amount paid for losses.
31. The amount of dividends paid to policyholders, and the amount to
stockholders, if a stock company.
32. The amount of commissions and salaries paid to agents.
33. The amount paid to officers for salaries and other compensation.
34. Amount paid for taxes.
35. The amount of all other payments and expenditures.
36. The greatest amount insured on any one life.
37. The amount deposited in other states or territories as security for
policyholders therein, stating the amount in each state or territory.
38. The amount of premiums received in this state during the year.
39. The amount paid for losses in this state during the year.
40. The whole number of policies issued during the year, with the amount
of insurance effected thereby, the total amount of risk.
41. All other items of information necessary to enable the commissioner
of insurance to correctly estimate the cash value of policies or to judge of
the correctness of the valuation thereof.
[1909, ch. 150, § 1.]
Securities to be de
§ 4847. Commissioner ascertains value of policies.
posited. As soon as practicable after the filing of such statement the 'insurance commissioner shall ascertain the net cash value of every policy in force
upon the basis of the American table of mortality and four and one-half per
cent interest, or actuaries combined experience table of mortality and four
per cent interest, in all companies organized under the laws of this state. The
company may make such valuation and make and file the same with such
annual statement, and it shall be received by the insurance commissioner upon
satisfactory proof of its correctness.
The net cash value of all policies in
force in any such company being ascertained, the insurance commissioner
shall notify it of the amount^ and within thirty days thereafter, the officers
thereof shall deposit with the insurance commissioner the amount of the ascertained value in the securities specified in chapter 156 of the session laws of
1907 [sections 4861, 4862 herein] provided, however, that no stock company
organized Tinder the laws of this state shall be required to make a deposit of
such securities in an amount exceeding one hundred thousand dollars; and
when securities in that amount shall have been deposited then such insurance
company may, and the insurance commissioner shall accept, in lieu of further
deposit, a detailed, verified statement setting forth a list of the items of
security held by such insurance company with sufficient particularity; and
such securities so specified in such list, although retained by such insurance
company, shall be kept separate and distinct from its other securities and
13.

if

14.

;
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shall be held as a deposit for the policyholders of said company under the
provisions of this section. The insurance commissioner may at any time make
a personal examination of the books, papers, securities and business of any
*|ich life insurance company or authorize any other suitable person to make
the same, and he or the person so authorized may examine under oath any
officer or agent of the company, or others, relative to its business and management. If upon sucli examination the insurance commissioner is of the
opinion that the company is insolvent, or that its condition is such as to
render a further continuance of its business hazardous, then the insurance
commissioner may require such insurance company to forthwith deposit in
its office all of such securities so listed and specified in said list, and not
deposited provided, however, that nothing therein contained shall be construed as preventing or prohibiting any domestic life insurance company from
depositing such securities in an amount to exceed the cash value of its policies.
[1909, ch. 150, § 2.]
§ 4848. Certificate of authority. On receipt of such deposit and statement
and such detailed list of securities provided for in the preceding section, all
of which shall be renewed annually, by the first Monday in February, the
insurance commissioner shall issue a certificate to the effect that such insurance company docs business under the compulsory reserve deposit law of the
state of North Dakota, and maintains in accordance with section two of said
law, in the office of the insurance commissioner of the state of North Dakota,
a deposit of an amount in excess of the net cash value of all outstanding
policies in stipulated and highelass securities, deposited for the protection
of the policyholders of said company, which certificate shall expire on the
thirty-first day of March of the ensuing year.
Such certificate shall be renewed annually upon a renewal of the deposit or statement provided for
tinder the preceding sections, and upon compliance with the conditions above
required. The insurance commissioner shall receive the sum of five dollars
for issuing such certificate; provided, that a copy of such certificate may be
attached to any policy of insurance hereafter or heretofore issued by any
life insurance company organized under the laws of this state, upon its compliance with the provisions of this article. [1909, ch. 150. § 3.]
§ 4849. On default securities vest in policyholders. The securities of a
defaulting or insolvent company or a company against which proceedings are
pending for dissolution, on deposit shall vest in the state for the benefit of
the policies on which such deposit is made or were made, and the proceeds of
the same shall, by order of the court upon final hearing be divided among the
holders thereof in the proportion of the last annual valuation of the same,
or at anv time be applied to the purchase of reinsurance for their benefit.
[1909. eh. 150. § 4.]
Companies shall have the right at
§ 4850. Securities may be exchanged.
any time to change the securities on deposit by substituting a like amount
of the character required in the first instance. If the annual valuation of the
policies in force shows them to be less than the amount of the security deposited, then the company may withdraw such excess, but twenty-five thousand
dollars mirst always remain on deposit. fl909. ch. 150, § 5.]
Companies having
§ 4851. Dividends on securities property of company.
on deposit with the insurance commissioner bonds or other securities may
collect the dividends or interest thereon, delivering to their authorized agents
the coupons or other evidence of interest as the same become due. but if any
company fails to deposit additional securities when and as called for by the
insurance commissioner, or pending any proceedinps to close up or enjoin it.
the insurance commissioner shall collect such dividends or interest and add
the same to such securities.
T1909. ch. 150. § 6.]
§ 4852. Exception to article. None of the provisions of this article shall
apply to fraternal beneficiary associations. [1909. ch. 150. § 7.]
;
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Article 4.— Misrepresentations by Insurance Companies.

No life insurance company doing business in this state
officer, director or agent thereof, shall issue or circulate, or cause or
permit to be issued or circulated, any estimate, illustration, circular or statement of any sort misrepresenting the terms of any policy issued by it or the
benefits or advantages promised thereby, or the dividends or shares of surplus
to be received thereon, or shall use any name or title of any policy or class
of policies misrepresenting the true nature thereof. [1907, ch; 147, § 1.]
§ 4854. Penalty. Any officer, agent, solicitor or any representative of any
life insurance company violating the provisions of this article, shall be deemed
guilty of a misdemeanor.
Any life insurance company found guilty of a
violation of the provisions of this article by the commissioner of insurance
upon a hearing, after fifteen days' notice, shall be subject to a penalty to be by
such commissioner of insurance imposed, of not to exceed five hundred dollars,
in default of the payment of which he is authorized to revoke the license of
such company; and provided, that upon a second conviction upon a similar
hearing the commissioner of insurance shall revoke the license of such com§ 4853. Prohibited.

and no

pany

to transact business in the state.

Article

5.

— Discrimination

[1907, ch. 147, § 2.]

by Life Insurance Companies.

§ 4855. Prohibited. No life insurance company doing business in this state
make or permit any distinction or discrimination in favor of individuals
between insurants (the insured) of the same class and equal expectation of
Ufe in the amount or payment of premiums or rates charged for policies of
life or endowment insurance, or in the dividends or other benefits payable
thereon, or in any other of the terms or conditions of the contracts it makes,
nor shall any such company or agent thereof make any contract of insurance
or agreement as to such contract other than as plainly expressed in the policy
lssued thereon, nor shall any such company or any officer, agent, solicitor or
representative thereof, pay, allow or give, or offer to pay, allow or give,
directly or indirectly as inducement to insurance, any rebate of premium payable on their policy, or any special favor or advantage in the dividends or
other benefits to accrue thereon, or any paid employment or contract for
services of any kind or any valuable consideration or inducement whatever
not specified in the policy contract of insurance, or give, sell or purchase, or
offer to give, sell or purchase as inducement to insurance or connection therewith any stocks, bonds or other securities of any insurance company or other
corporation, association or partnership, or any dividends or profits to accrue
thereon or anything of value whatsoever not specified in the policy. [1907.
shall

ch. 148, § 1.]

Power of

legislature to regulate life insurance rate*.

37 L.R.A.(NJS.) 778.

Any officer, agent, solicitor or any representative of any
insurance company violating the provisions of this article shall be deemed
guilty of a misdemeanor. Any life insurance company found guilty of a violation of the provisions of this article by the commissioner of insurance upon
a hearing, after fifteen days' notice, shall be subject to a penalty to be by such
commissioner of insurance imposed, of not to exceed five hundred dollars, in
default of the payment of which he is authorized to revoke the license of such
company and provided, that upon a second conviction upon a similar hearing
the commissioner of insurance shall revoke the license of such company to
transact business in the state. [1907, ch. 148, § 2.]
§ 4856. Penalty.

life

;

Article 6.— Disbursements by Life Insurance Companies.

Voucher required. No domestic life insurance company shall make
;my disbursements of one hundred dollars or more unless the same be evi-Ticcd by a voucher signed by or in behalf of the person, firm or Corpora§ 4857.

'
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correctly describing the consideration for the

payment. If the expenditure be for both services and disbursements the
voucher shall set forth the services rendered and an itemized statement of
the disbursements made. If the expenditure be in connection with any matter
pending before any legislative or public body, or before any department or
officer of any state or government, the voucher shall correctly describe, in
addition, the nature of the matter and of the interest of such company therein.
When such voucher cannot be obtained the expenditure shall be evidenced by
an affidavit describing the character and object of the expenditure and stating the reason for not obtaining such voucher.
[1907, ch. 149.]
»

Article

7.

— Diversion of Funds for Political Purposes by Life Insurance
Companies.

No insurance comPenalty.
§ 4868. Unlawful to aid political parties.
pany or association, including fraternal beneficiary associations, doing business in this state, shall, directly or indirectly, pay or use or offer, consent or
agree to pay or use any money or property for or in aid of any political party,
committee or organization, or for or in aid of any corporation, joint stock
or other associations, organized or maintained for political purposes, or for
or in aid of any candidate for political office, or for nomination for such
office, or for any political purpose whatsoever, or for the reimbursement or
indemnification of any person for money or property so used. Any officer,
director, stockholder, attorney or agent of any corporation or association
which violates any of the provisions of this article, who participates in, aids,
abets or advises or consents to any such violation, and any person who solicits
or knowingly receives any money or property in violation of this article, shall
be guilty of a misdemeanor and be punished by imprisonment for not more
than one year and a fine of not more than one thousand dollars, and any
officer aiding or abetting in any contribution made in violation of this article,
shall be liable to the company or association for the amount so contributed.
No person shall be excused from attending and testifying or producing any
books, papers or other documents before any court or magistrate, upon any
investigation, proceeding or trial for a violation of any of the provisions of
this article, upon the ground or for the reason that the testimony or evidence,
documentary or otherwise, required of him, may tend to incriminate or degrade
him but no person shall be prosecuted or subject to any penalty or forfeiture
for or on account of any transaction, matter or thing concerning which he
may so testify or produce evidence, documentary or otherwise, and no testimony so given or produced shall be used against him upon any criminal
investigation or proceeding.
[1907, ch. 152.]
The title of the act constituting the foregoing section reads as follows: "An act
regulating life insurance companies and prohibiting the diversion of funds for political
;

purposes."

Article 8.— Salaries of Officers ano Agents of Life Insurance Companies.

Expenses of officers, how regulated.
No domestic life insurance
pay any salary, compensation or emolument to any officer,
salary,
compensation
or emolument
trustee or director thereof, nor any
amounting in any one year to more than five thousand dollars to any one
person, firm or corporation unless such payment be first authorized by a vote
No such life insurof the board of directors of such life insurance company.
ance company shall make any agreement with any of its officers, trustees or
salaried employes whereby it agrees that for services rendered or to be rendered he shall receive any salary, compensation or emolument that will extend
beyond a period of twelve months from the date of such agreement and no
§ 4859.

company

shall

;

officer,

director

or

trustee,

who

is

paid

more than one hundred Hollars per month,

a

salary

shall receive

for

his

services

of

any other compensu
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tiou or emolument; provided, that the limitation as to time contained herein
shall not be construed as preventing a life insurance company from entering
No
into contracts with its agents for the payment of renewal commissions.
such company shall grant any pension to any officer, director or trustee thereof
or to any member of his family after his death.
[1907, ch. 154, § 1.]
No life insurance company which pays as a
§ 4860. Salary restricted.
salary or as compensation for services more than fifty thousand dollars per
annum to any one person shall be licensed to transact business in this state.

[1907, ch. 154, § 2.]

Article

9.

— Investment

of Funds of Life Insurance Companies.

No domestic life insurance com§ 4861. Investment of funds restricted.
pany, whether incorporated by special act or under a general law, shall, after
the first day of January, 1908, invest in or loan upon any shares of stock of
any corporation, other than a municipal corporation; nor, excepting government, state or municipal securities, shall it invest in, or loan upon, any bonds
or obligations not secured by adequate collateral security, and when more
than one-third of the total value of the collateral security shall consist of
shares of stock it shall be deemed inadequate.
Every such company possessed of stocks or securities prohibited by this act shall dispose of the same
within five years, unless such time is extended by the commissioner of insurance.
No investment or loan, except policy loans, shall be made by any such
life insurance company unless the same shall first have been authorized by
the board of directors or by a committee thereof charged with the duty of
supervising such investment or loan.
No such company shall subscribe to or
participate in any underwriting of the purchase or sale of securities or property, or enter into any transaction for such purchase or sale on account of
said company jointly with any other person, firm or corporation; nor shall
any such company enter into any agreement to withhold from sale any of its
property, but the disposition of its property shall be at all times within the
Any such company, in addition to other
control of its board of directors.
investments allowed by law, may invest any of its funds and accumulations
iu the bonds of the United States or of this state or of any county, city, town
or village or duly organized school district therein, or of any municipality or
civil division of any state, and may loan upon improved unincumbered real
property in any state fifty per centum of the value of such property, or invest
in the mortgage bonds of any dividend paying railway or street railway company duly incorporated and organized under the authority of this state or any
other state, and it may also make loans on the security of promissory notes
amply secured by pledge of any bonds in which such insurance companies are
hereby authorized to invest their funds, and may also make loans upon the
security of its own policies, but no loan on any policy shall exceed the reserve
value thereof.
[1907, ch. 156. § 1.]
Every such life insurance com
§ 4862. Holding of real property limited.
pany may acquire, hold and convey real property only for the following purposes and in the following manner:
First. Such as shall be requisite for the convenient accommodation in the
transaction of its business.
Second. Such as shall have been mortgaged to it in good faith by way of
security for loans previously contracted or for moneys due.
Third. Such as shall have been conveyed to it in satisfaction of debts previously contracted in the course of its dealings.
Fourth. Such as shall have been purchased at sales on judgments, decrees
or mortgnges obtained or made for such debts.
AH sm-h property specified in subdivisions two, three and four of this section
Hiieh shall not be necessary for its accommodation in the convenient transition of its business, shall be sold and disposed of within two years after
117-
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company shall have acquired title to the same, or within two years after
same shall have ceased to he necessary for the accommodation of its business;
and it shall not hold such property for a longer period unless it shall procure
the

a certificate from the commissioner of insurance that its interests will suffer
materially by the forced sale thereof, in which event the time for the sale may
be extended to such time as the commissioner shall direct in such certificate.
|1907, ch. 156, § 2.]

ahtjcle

10.

— Provisions Peculiar to Domkstic Stock Insurance Companies.

No stock company shall be incorporated
§ 4863. Capital stock required.
under t\vz chapter unless it has a capital stock of at least one hundred thousand dollars, twenty-five per cent of which must be paid in previous to the
issuance of any policy and the residue within twelve months from the time
of tiling the articles of incorporation; provided, that the commissioner -of
insurance may for good cause shown extend the time of payment of such
residue for the further period of not to exceed one year.
No fire, cyclone,
tornado, hail, marine, life, or accident insurance company of any other state,
territory or nation shall do business in this state unless it has a paid-up capital
stock of at least one hundred thousand dollars in available cash assets, over
and above all liabilities for losses reported, expenses, taxes and reinsurance of
all outstanding risks.
(1911. eh. 160; 1909. oh. 147; R. C. 1905, § 4429; 1885
eh. 69. § 6 11. (.'. 1895, § 3097.]
The individuals associated for tin§ 4864. Opening book for subscriptions.
purpose of organizing an insurance company under this article, after having
filed the articles of incorporation as required by section 4837, may open books
for subscriptions to the capital stock of such corporation and keep the same
open until the full amount specified in the articles of incorporation is subscribed.
fR. C. 1905, § 4430; 1885. ch. 69, § 8: R. C. 1895. § 3098.]
Whenever it
§ 4865. Notice to company when capital stock is impaired.
appears to the commissioner of insurance that the capital of a domestic insurance company is impaired to the extent of one-fourth or more on the basis fixed
in section 4844, he shall notify the company that its capital is legally subject
to be made good in the mode provided by section 4866. and if such company
shall not within three months after such notice satisfy him that it has fully
repaired its capital or reduced its capital as provided in section 4867, he
shall institute proceedings against it in accordance with section 4925.
[R. C.
1905, § 4431 R. C. 1895, § 3099.]
:

;

How

capital made good.
Forfeiture of shares.
Whenever the net
assets of the company do not amount to more than three-fourths of its orig
inal capital, it may make good its original capital to the original amount by
assessment of its stock.
Shares on which such an assessment is not paid
within sixty days after demand shall be forfeitable and may be cancelled by
a vote of the directors and new shares issued to make up the deficiency.
If
such company shall not within three months after notice from the commissioner of insurance to that effect make good its capital as aforesaid, or reduce
the same as allowed by the next section, its authority to transact new business
of insurance shall cease.
[R. C. 1905. § 4432; R. C. 1895, § 3100.]
Examination and certificate of commis§ 4867. Capital stock reduced.
sioner.
When the capital stock of a company is impaired, such company may
upon a vjte of a majority of the stock represented at a meeting legally called
lor that purpose, reduce its capital stock and the number of shares thereof
to an amount not less than the minimum sum required by law.
But no part
of its assets and property shall he distributed to its stockholders.
Within
Ten days alter such meeting the company shall submit to the insurance commissioner a certificate setting forth the proceedings thereof and the amount
of such reduction and the ass. -is and liabilities of the company, signed and
sworn to by its president, secretary and a majority of its directors. The eom§ 4866.
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missioner shall examine the facts in the case, and if the Bame conform to law.
in his judgment the proposed reduction may be made without prejudice
to the public he shall indorse his approval upon the certificate.
Upon filing
the certificate so indorsed the company may transact business upon the basis
of such reduced capital, as though the same was its original capital, and its
articles of incorporation shall be deemed to be amended to conform thereto;
and the commissioner of insurance shall issue his certificate to that effect.
Such company may by a majority vote of its directors after such reduction
require the return of the original certificates of stock held by each stockholder
in exchange for new certificates in lieu thereof for such number of shares as
each stockholder is entitled to in the proportion that the reduced capital bears
to the original capital.
[B. C. 1905, § 4433; 1885, ch. 69, § 36; R. C. 1895,

and

§3101.]

When
Notice not to issue policies.
§ 4868. Capital less than liabilities.
the actual funds of a domestic life insurance company exclusive of its capital,
are not of a net cash value equal to its liabilities the commissioner of insurance
shall notify such companv and its agents to issue no new policies until its
funds become equal to its liabilities.
[R. C. 1905, § 4434; R. C. 1895, § 3102.]
§ 4869. Transfer of stock pending examination does not release liabilities.
No transfer of the stock of any domestic insurance company made during the
pendency of any examination will release the party making the transfer from
his liabilitv for loss which may have occurred previous to the transfer.
[R. C.
1905, § 4435; 1885. ch. 69, § 32; 1889. ch. 69. § 7; R. C. 1895, § 3103.]
Article

11.

— Provisions Peculiar to Domestic Mutual Insurance Companies.

§ 4870. Amount of subscribed insurance required. No policy shall be issued
by a purely mutual insurance company until not less than two hundred thousand dollars of insurance in not less than one hundred separate risks have
been subscribed for and entered on its books but the provisions of this section
[R C. 1905, § 4436
shall not apply to county mutual insurance companies.
1885, ch. 69, § 41; R. C. 1899, § 3104.]
As to taking applications for $200,000 of insurance before issuance of policy in mutual
societies.
Montgomery v. W hilbcck, 12 N. D. 385, 06 N. \V. 327.
Notice of meetings. Every person insured by
§ 4871. Insured a member.
a domestic mutual insurance company, other than life, shall be a member while
his policy is in force, entitled to one vote for each policy he holds, and shall be
notified of the time and place of holding its meetings by a written notice or
by an imprint upon the back of each policy, receipt or certificate of renewal
as follows, to wit
The assured is hereby notified that by virtue of this policy he is a member
mutual insurance company, and that the annual
of the
day of
meetings of such company are held at its home office on the
o'clock.
in each year at
sufficient
a
deemed
same
shall
be
and
the
duly
filled
The blanks shall be
notice.
[R. C. 1905, § 4437 R. C. 1895, § 3105.]
Every person insured by a domestic mutual life insurance
§ 4872. Same.
company shall be a member entitled to one vote and one vote additional for
each five thousand dollars of insurance in excess of the first five thousand
dollars, and shall be notified of its annual meetings in the manner provided
[R. C. 1905, § 4438; R. C. 1895, § 3106.]
in the last section.
Members may vote by proxy dated
§ 4873. Manner of voting by proxy.
and executed within three months and returned and recorded on the books
of the company three days or more before the meeting at which they are to
be used but no person shall be allowed as proxy or otherwise to cast more
than fifty votes, and no officer shall himself, or by another, ask for. receive,
procure to be obtained or use a proxy vote provided, that this section shall
;

;

;

;
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not apply to state mutual hail insurance companies.
It.

[E. C. 1905, § 4439:

C. 1895, § 3107.]

Contingent liability stated on policy. Mutual insurance
§ 4874. Premium.
companies shall charge and collect upon their policies the full mutual premium
in cash or notes, and may by their by-laws fix the contingent mutual liability
of its members for the payment of losses and expenses not provided for by
their cash funds; provided, that such contingent liability of a member shall
not be less than a sum equal to, and in addition to the cash premium written
in his policy; provided, further, that in case said premium be not so paid in
cash or unconditional notes within sixty days from the date of issue, the policy
shall become and be absolutely void and to remain void during the nonpayment
of such premium, and upon payment of the premium as above provided, such
policy shall reattach; provided, there has been no loss while the policy was
void.
The total amount of the liability of a policy holder shall be clearly and
legibly stated upon the back of each policy.
[1907. ch. 143; R. C. 1905.

§4440;R.

C. 1895. § 3108.]
A* to validity of insurance contract made with company which violated the statute.
Walker v. Rein, 14 N. D. 608, 106 N. \V. 405.
As to requirement that amount of accepted cash premium should be written in policy
of insurance.
Montgomery v. Whitbeck, 12 N. D. 385, 06 X. \V. 327.

Any mutual insurance company may at
§ 4875. Reserve fund, how used.
a meeting called for that purpose provide for the accumulation of a permanent fund by reserving a portion of the net profits to be invested and be a
reserve for the security of the insured.
Such reservation shall not exceed
twenty per cent of said net profits and when the fund so accumulated amounts
to two per cent of the sum insured by all policies in force the whole of tinnet profits shall be divided among the insured at the expiration of their
policies.
The permanent fund so accumulated shall be used for the payment
of losses and expenses, whenever the cash funds of the company in excess of
an amount equal to its liabilities are exhausted and whenever the said fund
is drawn upon, reservation of profits as aforesaid shall be renewed or continued
until the limit of accumulation as herein provided is reached.
[R. C. 1905.
;

§

4441

;

R.C.

1895, §3109.]

§ 4876. Temporary capital may be retired. A mutual life insurance company
may be organized with, and an existing mutual life insurance company may
establish a temporary capital of not less than one hundred thousand dollars,
which shall be invested in the same manner as is provided for the investment of
its other funds.
Out of the net surplus of the company the holders of the temporary capital stock may receive a dividend of not more than eight per cent
per annum, which may be cumulative.
Such capital stock shall not be a
liability of the company except that it shall be retired as soon as, but not
before the surplus of the company remaining after its retirement shall not be
less than the temporary capital so established.
At the time for the retirement
of such capital stock the holders shall be entitled to receive from the company
the par value thereof and any dividends thereon due and unpaid, and thereupon the stock shall be surrendered and cancelled, and the right to vote thereon
shall cease.

[1907, ch. 144.]

§ 4877. Members entitled to share of net profits. Every member of a mutual
insurance company, except a mutual life insurance company, when his policy
expires shall be entitled to be paid in cash his share of the net profits or surplus
accrued while his policy was in force and shall in like manner be liable to pay
his proportionate part of any assessments, which may be laid by the company
in accordance with law and his contract on account of losses and expenses
(R. C. 1905, § 4442; R. C. 1895, § 3110.]
incurred while he was a member.
32 I*R.A. 481.
l.iabilitv of members of mutual insurance company.
Jurisdiction of equity to enforce liability of member of mutual insurance company.
;

40 L.R.A.(N\S.) 781.
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§ 4878. Distribution of surplus on life policies. Every domestic mutual life
insurance company shall annually, or once in every two, three, four or five
years, as it shall determine, and as may be conditioned in its policies maldistribution of all surplus it may have accumulated since its last dividend
of surplus.
By such surplus is here intended all accumulations since its last
distribution of surplus above its debts and reserve computed as provided in
section 4844.
The distribution shall be upon what is known as the contribution plan and each member upon whose policy no premium is overdue and
unpaid shall be entitled to the amount contributed by his policy to such
surplus.
Policies which have become payable before the time when such
distribution is made and after the date of the last previous distribution shall
share in the same equitably and proportionally.. [R. C. 1905, § 4443; R. C.
1895, § 311.]
§ 4879. Assessments,

when and how made.

Whenever a mutual insurant*'
not possessed of cash funds above its reinsurance
reserve sufficient for the payment of incurred losses and expenses it shall
make an assessment for the amount needed to pay such losses and expenses
upon its members liable to assessment therefor in proportion to their several
liability.
The company shall cause to be recorded in a book kept for tha'
purpose the order lor such assessment together with a statement which shall
set forth the condition of the company at the date of the order, the amount
of its cash assets and of the notes of its policy holders, or other contingent
funds liable to the assessment, the amount the assessment calls for and the
particular losses or other liabilities it is made to provide for.
Such record
shall be made and signed by the directors who voted for the order before
any part of the assessment is collected and any person liable to the assessment
may inspect and take a copy of the same. [R. C. 1905, § 4444; R. C. 1S9.*>.
company other than

§

life, is

3112.]

Cancellation
Single assessment.
§ 4880. Making premium reserve good.
of policies. Double assessments. Reinsurance.
When by reason of depreciation or loss of its funds, or otherwise, the cash assets of such a company after
providing for its other debts are less than the required premium reserve upon
its policies it shall make good the deficiency by assessment in the mode provided in the last section; or if the directors are of the opinion that the company is likely to become insolvent they may. instead of such assessment, make
two assessments, the first determining what each policy holder must equitably
pay or receive in case of withdrawal from the company and having his policy
cancelled, the second what further sum each must pay in order to reinsure
the unexpired term of his policy at the same rate as the whole was insured
at first.
Each policy holder shall pay or receive according to the first assess
mcnt and his policy shall then be cancelled, unless he pays the further sum
determined by the second assessment, in which case his policy shall continuein force; but in neither case shall a policy holder receive or have credited to
him more than he would have received on having his policy cancelled by a
vote of the directors under the by-laws.
If within two months after such
alternative assessments have become collectible the amount of the policies
whose holders have settled for both assessments is less than two hundred
thousand dollars, the company shall cease to issue policies; and all policies
whose holders have not settled for both assessments shall be void and the
company shall continue only for the purpose of adjusting the deficiency or
excess of premiums among the members and settling outstanding claims.
No
assessment shall be valid against a person who has not been duly notified
thereof, within two years after the expiration or cancellation of his policv.
[R. C. 1905. § 4445; R. C. 1895, § 3113.]
§ 4881. Directors personally liable for not making and collecting assess
ments.
If the directors of any mutual insurance company shall neglect or
omit for the space of six months to lay and use reasonable diligence to collect
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any assessment they are required to make, they shall be personally liable for
all debts and claims then outstanding against the company, or that may accrue
until such assessment is laid and put in process of collection.
If the treasurer
of such company unreasonably neglects to collect an assessment made by order
of the directors and to apply the same to the payment of the claims for which
it was made, he shall be personally liable to the party having such claims
for the amount of the assessment; and he may repay himself out of any
money afterwards received for the company on account of said assessment.
[R. C. 1905,

§

4446; R. C. 1895,

Article

12.

§

3114.]

— Surplus of Life Insurance Company.

Every life insurance company doing
§ 4882. Surplus apportioned annually.
business in this state conducted on the mutual plan or in which policy holders
are entitled to share in the profits or in which policy holders of life insurance
heretofore issued, under the conditions of which the distribution of surplus
is deferred to a fixed or specified time and contingent upon the policy being
in force and the insured living at that time annually ascertain the amount of
surplus to which all such policies as a separate class are entitled, and shall
apportion to such policies as a class the amount of surplus so ascertained and
carry the amount of such apportioned surplus, plus the actual interest earnings and accretions of such fund, as a distinct and separate liability to such
class of policies on and for which the same was accumulated, and no company
or any of its officers shall be permitted to use any part of such apportioned
surplus fund for any purpose whatsoever other than for the express- purpose
for which the same was accumulated.
[1909. eh. 145, § l.j
Lnwp 1907, ch. 142, $ 1, read* as follows: " Section 1. Surplus apportioned annually.
Every life insurance company doing business in this state conducted on the mutual plan
or in which the policy holders are entitled to share in the protits or surplus, shall make
an annual apportionment and accounting of divisible surplus to each policy holder
beginning not later than the end of the third policy year on all participating policies
hereafter issued; and each such policy bolder shall be entitled to and be credited with
or paid, in the manner hereinafter provided, such a portion of the entire divisible surplus
as has been contributed thereto by his policy."

The preceding section shall not apply to industrial
§ 4883. Exception.
[1909, ch. 145, § 2.]

policies.

Any

life insurance company doing business
maintain in addition to the capital and surand in addition to an amount equal to
its policies, computed according to the laws of the jurisdiction under which it is organized, a contingency reserve not exceeding the following respective percentages of said net values, to wit
When said net values
are less than one hundred thousand dollars, twenty per centum thereof or the
sum of ten thousand dollars, whichever is the greater; when said net values
are greater than one hundred thousand dollars, the percentage thereof measuring the contingency reserve shall decrease one-half of one per centum for each
one hundred thousand dollars of said net values up to one million dollars;
one-half of one per centum for each additional one million dollars up to ten
million dollars: one-half of one per centum for each additional two million
five hundred thousand dollars up to twenty million dollars; one-half of one
per centum for each additional five million dollars up to fifty million dollars
one-half of one per centum for each additional twenty-five million dollars
up to seventy-five million dollars; and if said net values equal or exceed the
last mentioned amount the contingency reserve shall not exceed five per
centum thereof: provided, that as the net values of said policies increase and
the maximum percentage measuring the contingency reserve decreases such
corporation may maintain the contingency reserve already accumulated hereunder, although for the time being it may exceed the maximum percentage
herein prescribed, but may not add to the contingency reserve when the addition will bring it beyond the maximum percentage; provided, further, that

§ 4884. Contingency reserve.

in this state

may accumulate and

plus contributed
the net values of

by

its

stockholders,

:
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for cause shown the commissioner of insurance may at any time from time
to time permit any corporation to accumulate and maintain a contingency
reserve in excess of the limit above mentioned for a prescribed period, not
exceeding one year under any one permission, by filing in his office a decision
stating his reasons therefor and causing the same to be published in his next
annual report. This section shall not apply to any company doing exclusively
a nonparticipating business.
[1907, ch. 142, § 2.J
Every policy holder shall on all partici§ 4885. Bights of policy holder.
pating policies hereafter issued be permitted annually to select the manner
and method of the application of the surplus to be annually apportioned to
his policy from among those set forth in the policy.
All apportioned surplus
not actually paid over to the insured, or applied in the reduction of current or
future premiums or in the purchase of paid-up insurance or pure endowment
additions, shall be credited to the assured and carried as an actual liability
and be paid at the maturity of the policy.
[1907, ch. 142, § 3.]
In event of default in payment of any pre
§ 4886. Automatic insurance.
mium due on any policy, provided not less than three full years' premiums
shall have been paid, there shall be secured to the insured without action on
his part, either paid-up or extended insurance as specified in the policy, the
net value of which shall be at least equal to the entire net reserve held by the
company on such policy less two and one-half per centum of the amount insured
by the policy and dividend additions, if any, and less any outstanding indebtedness to the company on the policy at time of default. There shall be secured
to the insured the right to surrender the policy to the company at its home
office within one month after date of default for the cash value otherwise
available for the purchase of the paid-up or extended insurance as aforesaid.
[1907, ch. 142, § 4.]

No agreement between the company
§ 4887. Contra agreement forbidden.
and the policy holder or applicant for insurance shall be held to waive any
of the provisions of this article.

Abticle

13.

— Consolidation

[1907, ch. 142, § 5.]

and Reinstjbance op Domestic Inbubanoe
Companies.

§ 4888. Consolidation forbidden. No company organized under the laws of
this state to do business of life, accident or health insurance, either on the
stock, mutual, stipulated premium, assessment or fraternal plan, shall consolidate with any other company, or reinsure its risks, or any part thereof

with any other company, or assume or reinsure the whole of or any portion
of the risks of any other company, except as hereinafter provided, but nothing
herein contained shall prevent any such company, organized on the stock or
mutual plan, from reinsuring a fractional part of any risk. [1907, ch. 150.
§ 1]
Right of corporation* to consolidate. 52 I-..R.A. 369.
§ 4889. Petition for consolidation. "When any such company shall propose
to consolidate with any other company, or to enter into any contract of reinsurance, it shall present its petition to the insurance commissioner of this
state, setting forth the terms and conditions of such proposed consolidation

or reinsurance, and asking for the approval or of any modification thereof,
which the commission hereinafter provided for may approve. [1907, ch. 150,
§ 2-1

The insurance commissioner
§ 4890. Duty of insurance commissioner.
thereupon shall issue an order of notice requiring notice to be given by mail
to each policyholder of such company, of the pending of such petition, and
the time and place at which hearing thereon will be held, and shall publish
the said order of notice and said petition in five newspapers for at least two
weeks before the time appointed for the hearing upon said petition, and in
one daily newspaper published at the capital of the state. [1907, ch. 150, § 3
]
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§ 4891. Commission. The governor or, in the event of his inability to act,
some competent person resident of the state to be appointed by him, the
attorney-general and the insurance commissioner of this state, shall con-

commission to hear and determine upon said petition. At the time
and place fixed in said notice or at such time and place as shall be fixed by
adjournment, the said commission shall proceed with the hearing and may
make or order such examination into the affairs and condition of such company as it may deem proper. The insurance commissioner shall have the
power to summon and compel the attendance and testimony of witnesses and
production of books and papers before said commission. Any policyholder

stitute a

company or companies so petitioning may appear befoiv
said commission and be heard in reference to said consolidation or reinsurance. Said commission if satisfied that the interests of the policyholders of
such company or companies are properly protected, and that no reasonable
objection exists thereto, may approve and authorize the proposed consolidation or reinsurance or may modify or change the terms and conditions thereof
as may seem best for the interests of the policyholders, and said commission
may make such order with reference to the distribution and disposition of
or stockholder of the

the surplus assets of any such company thereafter remaining as shall be just
and equitable to the policyholders. Such consolidation or reinsurance shall
only be approved by the consent of all the members of such commission, nn<l
it shall be the duty of said commission to guard the interests of the policyholders of any such company or companies proposing to consolidate or rein
sure.
[1907, ch. 150, § 4.]
§ 4892. Expenses paid. All actual expenses and costs incident to proceedings under the provisions of this article shall be paid by the company or com-

panies bringing said petition, and an itemized statement of the expenses and
costs shall be filed with the insurance commissioner with a certified copy of
the decision of the commission. No officer of any such company or companies,
nor members of said commission, or employe of the state, shall receive any
compensation, gratuity or otherwise, directly or indirectly, for in any manner
aiding, promoting or assisting in such consolidation or reinsurance.
[1907.
ch. 150, § 5.]
§ 4893. Penalty for violation.

Any officer, director or stockholder of any
such company or companies, or any member of such commission or employe
of the state, violating or consenting to the violation of the provisions of this
article shall be punished by a fine not less than five thousand dollars or
imprisonment in the county jail for not less than one year, or both such fine
and imprisonment in the discretion of the court. [1907, ch. 150, § 6.]
Article

14.

— Provisions

Peculiar to Mutual Hail Insurance Companies.

§ 4894. Foreign mutnals prohibited. Contracts void. Penalty. No foreign
insurance company incorporated upon the mutual plan shall directly, or
indirectly, take any hail risk, or transact the business of hail insurance in
this state.
All contracts, notes, mortgages and other evidence of indebtedness made or taken in violation of this section are hereby declared void.
[R. C. 1905, § 4447; 1903, ch. 109, §§ 1, 2.]
§ 4896. Penalty. Any person who violates any of the provisions of section
4894 or who procures or induces another to do so is guilty of a misdemeanor.
[R. C. 1905. § 4448; 1903, ch. 109, § 3.]
No
§ 4896. Mutual insurance companies engage in hail insurance, when.
mutual insurance company hereafter organized under the laws of this state
or now or hereafter organized under the laws of any state or country, shall
engage in the business of hail insurance in this state without first depositing
and thereafter keeping on deposit with the treasurer of this state the sum
1183
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of twenty-five thousand dollars in money, or in lieu thereof bonds of this
state or of the United States of the par value of twenty-five thousand dollars
provided, that domestic mutual hail insurance companies in lieu of said deposit
shall be required to file a bond in the office of the commissioner of insurance
in the sum of twenty-five thousand dollars, conditional for the carrying out
of its contracts and obligations incurred by its policies; said bond to be
[1907,
satisfactory as to form and surety to the insurance commissioner.
<h. 153; R. C. 1905, § 4449; 1903, ch. 114, § 1.]
Foreign mutual insurance companies are authorized to engage in hail insurance busiState ex reL State Farmers Mut. Hail Ins. Co. v. Cooper, 18 N. D. 583, 120 N.

ness.

W.

878.

§ 4897. Duties of state treasurer.

Said money or securities so deposited

shall be and remain in the hands of the treasurer of this state as a fund to
.secure the payment of all losses occurring under all policies or contracts for
hail insurance, made by such company in this state, or covering property
situated within the state. And the treasurer of this state shall not permit

said deposit or any part thereof to be withdrawn by said company from
his custody except as hereinafter provided.
[R. C. 1905, § 4450; 1903, ch. 114,
§ 2.]

§ 4898. Penalty. If any such company hereafter organized under the laws
of this state shall violate any of the provisions of this article, the charter
of sa'.d company or association shall thereupon be forfeited and it shall be
'he duty of the attorney-general, on complaint of the commissioner of insurance, to take all legal proceedings necessary to have such forfeiture
enforced and such companv dissolved and its affairs wound up. [R. C. 1905.
1903, ch. 114, § 3.]
§ 4451
When any such company or corpora§ 4899. Relinquish business, how.
tion, having made the deposit as herein provided, desires to relinquish the
transaction of the business of hail insurance in this state and withdraw such
deposit, and shall file with the commissioner of insurance an application,
under the oath of its officers, statiug that all its liabilities arising under the
contracts or policies above mentioned are paid, the commissioner of insurance
>-hall thereupon publish notice of such application in a newspaper published
at the capital of the state, twice a week for a period of three months, and
.iftcr such publication, on his !>eing satisfied by the exhibition of the books
and papers of such company, and on examination by himself or a person
.•ppointed by him, that all liabilities under the policies or contracts herein
mentioned have been fully paid and extinguished, the commissioner of insurance shall thereupon file a certificate to that effect with the treasurer of
this state, who shall thereupon deliver such deposit to said company, or its
assigns.
If it shall appear from such application and examination that
all the liabilities of such company have not been paid and extinguished,
and that the amount of such deposit is more than equal to twice the amount
of such remaining liabilities, the treasurer shall thereupon pay to such
company, or its assigns, a part of such deposit, retaining an amount equal
to tv.ice the amount of the liabilities so remaining.
[R.
1905, § 4452; 1903.
:

C

ch. 114, § 4.]

So long as any deposit required by
§ 4900. Companies collect interest.
this article is kept good, and the depositing company is solvent, the state
treasurer may permit the company to collect the interest on the securities
so deposited, and from time to time to withdraw any such securities on
depositing with him others of the value and character required by this
article.
[R. C. 1905, § 4453: 1903. ch. 114, § 5.]
Any insurance company which has
§ 4801. Proceedings, who institute.
made such deposit, or the commissioner of insurance in the name of the state,
or any person entitled to the benefit of such deposit, may at any time institute
in the district court of Burleigh county legal proceedings against this state
and other parties properly joined therein to enforce, administer or terminate
nst
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the trust created by such deposit. The process in such suits shall bo scrwd
upon the insurance commissioner of this state, who shall appear and answer
in its behalf, and he and the treasurer of this state shall perform such order*
and decrees as the court may make therein. [R. C. 1905, § 4454; 1903, ch. 114,

§6.]

When Hail Insurance Policies Take Effect.
Twenty-four hours after application taken. Every insurance comengaged in the business of insuring against loss by hail in this state,
be bound, and the insurance shall take effect from and after twentyhours from the day and hour the application for such insurance has
taken by the authorized local agent of said company, and if the com-

Article 15.— Time
§ 4902.

pany
shall

four

been

shall decline to write the insurance upon receipt of the application, it
shall forthwith notify the applicant and agent who took the application, by
telegram, and in that event, the insurance shall not become effective. Pro-

pany

vided, that nothing in this article shall prevent the company from issuing a
policy on such application and putting the insurance in force prior to the
expiration of said twenty-four hours.
[1913, ch. 177, § 1.]
No provision herein, how§ 4903. Hail insurance department excepted.
ever, shall apply to the state hail insurance department.

Article 16.— Provisions Peculiar to Fidelity Insurance Companies.

and corporate suretyship. Sole surety. Any
rorporatiou organized under the laws of the state of North Dakota, or of
state of the United States, or of any foreign country, to transact the
business of fidelity insurance and corporate suretyship, and authorized to
do business in this state, as hereinafter provided, may make contracts of
insurance to guarantee the fidelity of persons holding positions of trust in
private or public employment or responsibility, and may, if accepted and
approved by the court, magistrate, obligee or person competent to approve
such bond act as surety upon the official bond or undertaking of any person
or corporation, to the United States, to the state of North Dakota, or to any
rounty, city, town, sehool district, court, judge, magistrate or public officer,
or to any corporation or association, public or private; and may also act
as surety upon any bond or undertaking to any person or corporation conditioned upon the performance of any duty or trust, or for the doing or not
doing of anything in such bond specified, and to indemnify against loss any
person who is responsible as surety upon a written instrument or otherwise,
for the performance of the officers of any office, employment, contract or
trust.
When by law two or more sureties are required upon any obligation,
any corporation qualified as herein provided is authorized to insure, and it
may act as sole surety thereon, and may be accepted as such by the court,
magistrate or other officer or person authorized to approve of the sufficiency
of such bond or undertaking. [R. C. 1905. § 4455; R. C. 1895, § 3115; 190:i.
§ 4904. Fidelity insurance

any

ch. 113, § 1,1
Certificate of corporation's authority to execute surety

bond need not be annexed to

undertaking. Germantcwn Trust Co. v. Whitney, 19 S. l3. 108, 102 X. W. 304.
§ 4905. Acceptance of such bond. Whenever any bond, undertaking, recognizance or other obligation is, by law, or the charter, ordinance, rules
or regulations of any municipality, board, body, organization, court, judge
or public officer, required or permitted to be made, given, tendered or filed
with any surety or sureties, and whenever the performance of any act, duty
or obligation or the refraining from any act, is required or permitted to be
guaranteed, such bond, undertaking, obligation, recognizance or guaranty
may be executed by a surety company, qualified under this chapter; provided,
that such execution by such company of such bond, undertaking, obligation,
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recognizance or guaranty, shall be in all respects a full

and complete com-

pliance with every requirement of every law, charter, ordinance, rule or
regulation; and such bond shall be valid and shall be accepted notwithstanding any requirement of law that such bond, undertaking, obligation,
recognizance or guaranty shall be executed by one or more sureties, or that
such sureties shall be residents or householders or freeholders, or either or
both, or possess any other qualifications, and all courts, judges, heads of
departments, boards, bodies, municipalities and public officers of every character, shall accept and treat such bond, undertaking, obligation, recognizance
or guaranty when so executed by such company, as conforming to and fully
and completely complying with every such requirement, and every such law.
charter, ordinance, rule or regulation. [R. C. 1905, § 4456; 1897, ch. 135, § 1;
§ 3115b; 1903, ch. 113, § 2.]
Board of railroad commissioners may examine into sufficiency of bonds given by grain
elevator operator and may for Buch purpose summon any witness before tbcm that they
please.
State ex rel. Dakota Truot Co. v. Stutsman, 2 1 X. D. 68, 139 N. \V. 83.

R. C. 1899

§ 4906. Expense of bond,

how

paid.

Any

receiver,

assignee,

guardian,

trustee, committee, executor, administrator or other fiduciary required by law
or ordered by any court or judge to give a bond or other obligation as such,
may include as a part of the lawful expense of executing his trust, such
reasonable sum paid to a corporation authorized under the laws of this state

so to do, for acting as surety on such bond, as may be allowed by the court
in which the judge before whom he is required to account, not exceeding one
per cent per annum, or fraction thereof, on the amount of such bond, and
in all actions and proceedings a party entitled to recover disbursements
therein shall be allowed, and may tax and recover such sum paid such
corporation for executing any bond, recognizance or undertaking therein,
not less than five dollars, nor more than one per cent per year, or fraction
thereof, on the amount of the penalty or liability in such bond, recognizance
[R. C. 1905.
or undertaking specified, while the same has been in force.
§ 4457; 1897, ch. 36; R. C. 1899, § 3115a; 1903, ch. 113, § 3.]
§ 4907. Most comply with laws of state. Every corporation not organized
under the laws of the state of North Dakota, to be qualified to act as surety
or guarantor, must comply with the requirements of every law of this state
applicable to such company, and to foreign insurance companies doing business thereunder; must be authorized under the laws of the state wherein
incorporated, and under its charter to be surety upon such bond, undertaking,
recognizance or obligation, must have fully paid up and safely invested an unimpaired capital of at least two hundred thousand dollars ; must have good and
available assets exceeding its liabilities, which liabilities, for the purpose of
this article, shall be taken to be its capital stock, debts outstanding and a
premium reserve at the rate of fifty per centum of the current annual premiums on each outstanding bond or obligation of like character in force;
must file with the commissioner of insurance a certified copy of its certificate
of incorporation, a written application to be authorized to do business in
this state, also with such application, and in each year thereafter, a statement, verified under oath, made up to December thirty-first preceding, stating
the amount of its paid up cash capital, particularizing each item of investment,
the amount of premiums upon existing bonds, undertakings and obligations
of like character in force upon which it is surety, the amount of liability
for unearned portion thereof, estimated at the rate of fifty per centum of the
current annual premiums on such bond, undertaking, recognizance and obligation in force, stating also the amount of debts outstanding, obligations of all
kinds, and such further facts as may be by the laws of this state required
of such company in transacting business therein and if such company be
organized under the laws of any other state than this state, it must have on
deposit with a state officer of one of the states of the United States not less
;
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than one hundred thousand dollars in securities prescribed by law, deposited
with and held by such officer for the benefit of the holders of its obligations.
It must also, by a duly executed instrument, filed in his office, constitute
and appoint the commissioner of insurance of this state and his successors,
its true and lawful attorney, upon whom all process in any action or proceeding against it may be served, and therein must agree that any process
which may be served upon its attorney shall be of the same force and validity
as if served upon the corporation, and that the authority thereof shall continue in force irrevocable, so long as any liability of the company remains
outstanding in this state. Service upon such attorney shall be deemed suffi[R. C. 1905, § 4408; 1897, ch. 135, § 2;
cient service upon the corporation.
R. C. 1899, § 3115c; 1903, ch. 113, § 4.]
Every corporation organized under
§ 4908. Domestic surety companies.
the laws of this state, and for the purpose in whole or in part of transacting
the business of fidelity or corporate suretyship, must comply with the provisions of chapter 31 of the civil code and section 4929, and upon such corporation filing in the office of the commissioner of insurance a certificate
issued by the state treasurer, to the effect that such corporation has complied
with the provisions of section 5207, together with a certified copy of its
articles of incorporation, and the payment of the proper fees therefor, the
commissioner of insurance shall issue to such corporation a certificate, and
shall issue to its agents certificates as provided in section 4920, which
certificate shall be issued yearly on the filing by such corporation of a state*
meut of its condition as of December thirtv-first of the year last ending.
[R. C. 1905, § 4459; 1897, ch. 135, § 3; R. C. 1899, § 3115d; 1903, ch. 113, § 5.]
Board of railroad commissioners may examine into sufficiency of bondB given by grain
olovator operator and mav for such purpose summon any witness before thVm that they
pleas*'.

§ 4S09.

State ex

rel.

Dakota Trust Co.

Concurrent undertakings.

v.

Stutsman, 24 N. D. 63, 139 N.

VV. 83.

Whenever any bond, undertaking or

other obligation is by law, or the charter, ordinances, rules and regulations
of any municipality, board, body, organization, court or public officer, required or permitted to be made, given or filed as hereinbefore provided, and
whenever the amount thereof is fixed by law or by the charter, ordinances,
rules or regulations of any municipality, board, body, organization, court,
judge or public officer, then two or more such bonds executed by corporations
qualified under the laws of this state, and aggregating the amount so fixed
or determined, may be accepted and shall be in all things treated as one
bond or obligation, and in case of loss or liability thereunder, the amount
of such loss or liability, chargeable against each such bond or undertaking,
shall be the same proportion of the entire loss or liability, as such bond or
obligation bears to the aggregate amount of the penalty or liability specified
in all of such bonds, whether such proportion be stated therein or not.
[R. C.
1905. § 4460; 1903, ch. 113, § 6.]
The surety, or the representative of any
§ 4010. Relief from liability.
surety upon a bond of any officer or fiduciary, may apply by petition to
the court wherein said bond is directed to be filed or which may have jurisdiction of the beneficiary thereunder, praying to be relieved from further
liability thereon, and to require said officer or fiduciary to show cause why
he should not account and said surety be relieved from such further liability
as aforesaid, and the said principal be required to give a new bond, and
thereupon and upon the filing of said petition, said court shall issue an order
returnable at such time and place, and to be served in such manner as said
court shall direct, and may restrain such officer or fiduciary from acting
except in such manner as it may direct therein, to preserve the trust estate,
and upon the return of such order to show cause, if the principal in the
bond account in due form of law and file a new bond, duly approved; then
said court must make an order releasing said surety filing the petition afore-
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said from further liability upon the bond for any subsequent act or default
of the principal, and in default of said principal this accounting and filing
said new bond, the said court shall make an order directing such officer and
fiduciary to account in due form of law within thirty days, and that if the
trust fund or estate shall be found or made good, or properly secured in the
manner directed by the court, such company shall be discharged from any
and all further liabilities as such for the subsequent acts or omissions of
the said officer or fiduciary after the date of the said surety being so relieved
or discharged, and discharging said trustee, officer or other fiduciary. [R. C.
1905, § 4461; 1897, ch. 135, § 4; E. C. 1899, § 3115e; 1903, ch. 113, § 7.]
Every foreign corporation doing business in
§ 4911. Report of taxes.
this state, under the provisions of this article, shall, at the time of making
the annual statement of business done as required by law, pay to the commissioner of insurance two and one-half per cent of the gross premiums, fees
or charges received in this state during the preceding year upon all bonds
or undertakings written by it, for or in behalf of any person in this state,
and only upon and after the payment of such sum, the commissioner of
[It. C. 1905,
insurance shall issue the annual certificate provided by law.
§ 4462; 1903, ch. 113. § 8.]
Any corporation
§ 4912. Responsibility of fidelity insurance companies.
organized under the laws of this state, or of any state or country, to
transact the business of fidelity insurance and corporate suretyship, and
authorized to do business in this state, which makes contracts of insurance guaranteeing the fidelity of persons holding positions of trust in
public office, shall be held responsible to any person for any loss or damage
which he may suffer by reason of any fraud or misrepresentation practiced
upon him by such public official under the guise of or by virtue of his office.
.

11913, ch. 193.1
Ahtici.i:

— Provisions

17

Peculiar to Foreign* Insurance Companies.

§ 4S13. Conditions of admission. Articles and statement filed. Must be
legally organized. Appoint commissioner its attorney for service. Resident
agents. No foreign insurance company shall directly or indirectly take any
risk or transact the business of insurance in this state until
1. It shall deposit with the insurance commissioner a certified copy of
its articles of incorporation and a statement of its financial condition and
business in such form and detail as he may require, signed and sworn to
by its president and secretary or other proper officers.
2. It shall satisfy the insurance commissioner that it is fully and legally
organized under the laws of its state or government to do the business it
proposes to transact that it has a fully paid up and unimpaired capital,
exclusive of stockholders' obligations of any description, of an amount not
less than is required by section 4863 and, if a mutual company, that its assets
are not less than is required by section 4870, that such capital or net assets
are well invested and immediately available for the payment of losses in
this state; and that it insures on any single hazard a sum no larger than
;

one-tenth of

its

net assets.

3. It shall by a duly executed instrument, filed in his office, constitute
and appoint the commissioner of insurance and his successors its true and
lawful attorney upon whom all process in any action or proceeding against
it may be served and therein shall agree that any process which may be
served upon its said attorney shall be of the same force and validity as if
served on the company and that the authority thereof shall continue in force
irrevocable so long as any liability of the company remains outstanding in
tin's state
Service upon such attorney shall be deemed sufficient service upon
the company.
Whenever process against any foreign insurance company,
doing business in this state, shall be served upon the commissioner of insur-
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ance, he shall forthwith mail a copy of such process, postage prepaid, ami
directed to such company at its principal place of business, or if it is a foreign
company, to its resident manager in the United States, or to such other
person as may have been previously designated by it by written notice filed
in the office of the commissioner of insurance. As a condition of valid and
effectual service the plaintiff shall pay to the commissioner of insurance at
the time of service the sum of two dollars, which the plaintiff shall recover
The commissioner shall
as taxable costs if he shall prevail in 'his action.
keep a record of all such process which shall show the time and hour of
service.
4.

It shall

1905, § 4463

;

appoint as its agents in this state only residents thereof.
R. C. 1895, § 3116.]

[R. C.

Failure of foreign corporation to comply with law as to doing business in state
justifies direction of verdict against it in suit for breach, of contract.
Chesley v. Soo
Lignite Oal Co., 19 X. D. 18, 121 N. W. 73.
Koatrictions on business of foreign insurance company. 24 L.R.A. 298.
requirements
as
to recovery on
Kffeet on insurance of noncompliance with statutory
the policy.
20 L.R.A. 405.

Article

18.

— Provisions

Common to All Insurance Companies.

§ 4914. Limit of riak. No company organized under this chapter, or transacting business in this state shall expose itself to loss on any one risk or
hazard to an amount exceeding ten per cent of its paid up capital, exclusive
of any guarantee, surplus, or special reserve fund, unless the excess shall
be reinsured in some other good reliable company. [R. C. 1905, § 4464; 1885.
eh. 69. § 7; R.
1895, § 3117.]
Hoard of railroad commissioners may inquire into gonoraj business conduct and
*
reliability of sureties on bonds given by'gTain elevator operator.
State ex rcl. Dakota

C

Trust Co.

v.

Stutsman, 24 X. D.

CS, 139

N. \V. 33.

§ 4915. Annual statement, publication thereof.

Every insurance company

doing business in this state must transmit to t<he commissioner of insurance
a statement of its condition and business for the year ending on the preceding thirty-nrst day of December, which shall be rendered not later than
the first day of March in each year. Foreign insurance companies shall have
until the following first day of December to transmit their statements of
business, other than that taken in the United States.
It shall be the duty
of the insurance commissioner upon the date of the receipt of any such statement to stamp thereon the date of the receipt of such statement in his office,
and the insurance commissioner is hereby prohibited from receiving such
statement from any company after the day which is herein designated for
the filing of such statement, unless the same be accompanied by the penalty
by law provided for each day's delinquency in filing such statement. Such
statements must be published at least three times in a newspaper of general
circulation printed and published in each judicial district of the state in which,
such insurance company shall have an agency, provided, however, that the
statements of state, county and town mutual insurance companies need only
be published once in a newspaper selected at their annual meeting in the
county wherein such company does business. Statements for publication shall
be made out on blanks furnished by the commissioner of insurance and the
certificate of authority of the commissioner of insurance for the. company
to do business in this state shall be published in connection with such statement. Proof of publication shall he filed with the commissioner of insurance
in all cases within four months from the time of such filing of the annual
statement. Such publication shall be made at the authorized rate for publishing legal notices. The commissioner of insurance shall seleet three newspapers of general circulation published in each of the judicial districts from
which such companies shall select one in which such statements shall be published.
[1911, ch. 159; R. C. 1905, § 4466; 1899, ch. 102; R. C. 1899, § 3119.]
1180
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§ 4916. Contents of annual statement. The annual statement required by
the last section must be in form and state particulars as follows
1. The name of the company and where located.
2. The amount of capital stock actually paid in cash.
3. The property or assets of the company, specifying:
(a) The value, as nearly as may be, of the real estate owned by the company.
(b) The amount of cash on hand in the office.
(c) The amount of cash on deposit in banks.
(d) The amount of cash in the bands of agents and in course of transmission.
(e) The amount of loans secured by bonds and mortgages, being first lien
on real estate worth double the amount of the cum loaned thereon.
(f) The amount of stocks and bonds owned by the company, specifying
the amount, number of shares, and the market value of each kind of stock

on the day of making the statement.
(g) The amount of stock held by it as collateral security for loans with
ihe amount loaned on each kind of stock, the par value and market value
thereof on the day the statement is made.
(h) The amount of all other sums due the company.
4. The liabilities of such company, specifying:

The amount of losses unpaid.
Tin- amount of claims for losses resisted by the company.
(c) The whole amount of unearned premiums on outstanding risks.
(d) The amount of dividends declared and due and remaining unpaid.
(e) The amount of dividends, if any. declared and not yet due.
(f) The amount of money borrowed and remaining unpaid, and the security,
any, given for the payment hereof.
(g) The amount of all other existing claims.
5. The income of the company during the preceding year, specifying:
(a) The whole amount of interest received, stating separately the amount
(a)

(b)

if

1

of interest received on loans in the state of Norlh Dakota.
(h) The whole amount of cash premiums received, stating separately the
amount of premiums received on policies written in the state.
(c: The whoh' amount of income received from all sources.
(Gt Expenditures during the preceding year, specifying:
(a) The whole amount of losses paid during the preceding year stating
of the same accrued prior and how much subsequent to the date
of the preceding statement: also stating separately the amount of losses paid
upon risks taken in this state and how much accrued prior and how much
subsequent to the preceding statement.
ib") The amount of dividends paid during the preceding year.
The whole amount of fees and commissions paid to officers and agents
{<:)
during lie preceding year.
fdl The amount of taxes paid during the preceding year, stating separately the amount paid in 111 is slate.
(o) The amount of fees paid the commissioner of insurance of this state.
(H The whole amount paid for salaries for officers and agents during
the preceding year.

how much

1

The whole amount of all other expenditures.
Such statement shall further specify:
(a) The gross amount of risks taken during the preceding year, stating
the amount in this state separately.
(b) The whole amount of risks outstanding.
(c) The whole amount of losses incurred during the year, including those
(g)

7.

claims not yet due, stating separately those incurred in this state.
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The number of agents

17; R. C. 1895, § 3120
See also section

t

§§ 401G

uirj;.

in this state.

[R, C. 1905, § 4467; 1885, ch. 69,

]

40::i

Duty of commissioner. Such statements must
be verified by the signature and oath of the president or vice-president and
of the secretary of a domestic insurance company, aud by the manager or
general agent of a foreign company doing business in this state and it shall
be the duty of the commissioner of insurance to cause the information contained
in such statements to be arranged in a tabular form and printed annually for
distribution to the companies doing business in this state and for transmission
to the legislative assembly with his biennial report. [R. C. 1905, § 4468; 1885,
ch. 69, § 19; B. C. 1895, § 3121.]
§ 4918. Statements of receivers. It shall be the duty of all receivers of
insurance companies on or before the thirtieth day of June of each year and
at any other time, when required by the commissioner of insurance, to make
hiiJ file annually statements of their assets and liabilities and of their income
and expenditures in the same manner and form as the officers of such companies are required by law to make, and for refusal or neglect to make and
file the same they shall be subject to the same penalty.
[R. C. 1905, § 4469
18S5. ch. 69, § 27; R. C. 1895,
§ 3122.]
§ 4919. Inquiry into condition of companies. The commissioner of insurance is authorized and empowered to Address any inquiries to any insurance
company doing or applying for permission to do business in this state in
relation to its doings or condition or any other matter connected with its
transactions and it shall be the duty of any such company so addressed to
reply promptly in writing to any such inquiries. [R. C. 1905, § 4470; 1891.
cSi. 73. § 15; R. C. 1895,
§ 3123.]
§ 4920. Agents must not act without certificate. No agent shall act for
any insurance company directly or indirectly in taking risks or transacting
the business of insurance without procuring from the commissioner of insurance
a certificate of authority, stating that such corporation or company has complied with all the requisites of this chapter. The statements and evidences
of investment required by this chapter shall be renewed from year to year
in such manner and form as are required by this chapter and the commissioner
of insurance on being satisfied that the capital, securities and investments
remain secure as hereinbefore provided, shall furnish a renewal of the certificate as aforesaid.
[R. C. 1905, § 4471 1885, ch. 69, § 25 R. C. 1895, § 3124.]
% 4917. Statements

verified.

;

;

;

Granting or revoking of certificate to transact business within commissioner's discretion.
State v. Carey, 2 N. D. 36, 49 N. \V. 164.
Soliciting Applications necessary in formation of mutual insurance company not a
violation.
Montgomery v. Barker", 9 N. D. 527, 84 N. W. 369.

Crime for agent to act without procuring certificate of authority.
8 N. D. 301, 78 N. W. 10.M, 73 Am. St. Rep. 759, 45 L.R.A. 166.

State

v.

Hogan.

When domestic com§ 4921. Examination before granting certificates.
panies examined.
Examination of foreign companies. Expenses. Before
granting certificates of authority to an insurance company to issue policies
or make contracts of insurance the commissioner of insurance shall be satisfied
by such examination and evidence as he sees fit to make and require that
such company is duly qualified under the laws of the state to transact business
therein. As often as once in two years he shall personally, or by his deputy
or chief clerk, visit each domestic insurance company and thoroughly inspect
and examine its affairs, especially as to its financial condition and ability
to fulfill its obligations and whether it has complied with the law. He shall
also make an examination of any such company whenever he deems it prudent
to do so or upon the request of five or more of the stockholders, creditors,
policy holders or persons pecuniarily interested therein who shall make
affidavit of their belief, with specifications of their reasons therefor, that such
company is in an unsound condition. Whenever he deems it prudent for the
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protection of policy holders in this state he shall in like manner visit ami
examine, or cause to be visited and examined by some competent person
appointed by him for that purpose any foreign insurance company applying
for admission, or already admitted, to do business by agencies in this state
and such company shall pay the proper charges incurred in such examination,
including the expenses of the commissioner or his deputy. For the purposes
aforesaid the commissioner or person making the examination shall have free
access to all books and papers of an insurance company that relate to its
business and to the books and papers kept by any of its agents and may
summon as witnesses and examine under oath the directors, officers, agents
and trustees of any such company and anv other persons in relation to its
affairs, transactions and condition.
[R. C. 1905, § 4472; R. C. 1895, § 3125.]
When revocation set
§ 4922. Authority revoked for false statement.
aside. If the commissioner of insurance has, or shall have at any time after
examination, reason to believe that any annual statement or other report,
required or authorized by this article made or to be made out by an officer
or agent of any insurance company is false, it shall be the duty of said
commissioner of insurance immediately to revoke the certificate of authority
of such company and mail a copy of such revocation to such company, and
to the agents thereof in this state and such company and its agents after such
notice shall discontinue the issuance of any new policies or the renewal of
any policy previously issued; and such revocation shall not be set aside nor
any new certificate of authority be given until satisfactory evidence shall
have been furnished to said commissioner of insurance that such company
is in substance and in fact in the condition set forth in such statement or
report and that all requirements of this article have been fullv complied with.
TR. C. 1905, § 4473; 1885, eh. 69, § 28; R. 0. 1895. § 3126.]
The
§ 4923. Commissioner must ascertain net cash value of life policies.
commissioner of insurance shall, at the expense of the company, as soon
as practicable after statements are filed, proceed to ascertain the net cash
value of all life insurance policies in force. The commissioner of insurance
may, however, accept such valuation from the proper officer of the compandor the insurance officer of the state in which such company is located, should
he deem it expedient so to do. When the actual funds of any life or accident
insurance company doing business in this state arc not of a net value equal
to the net value of its policies according to the combined experience or
actuaries' rate of mortality, with interest at four per cent per annum, it shall
he the duty of the commissioner of insurance to give notice to such company
and its agents to discontinue the issuance of new policies in this state until
its funds have become equal to its liabilities, valuing its policies as aforesaid.
Any officer or agent, who after such notice has been given issues or delivers
a. new policy from and in behalf of such company before its funds have
become equal to its liabilities as aforesaid shall forfeit for each offense a sum
not exceeding one thousand dollars. TR. C. 1905, § 4474; 1891, ch. 73. $ 12.R. 0. 1895, § 3127.]
§ 4024. Tax, how levied. Every insurance company doing business in thw
except joint stock and mutual companies, organized under the laws of
this state, shall at the time of making the annual statement of business done,
as required by law, pay to the commissioner of insurance two and one-half
per cent of the gross amount of premiums received in this state during the
preceding year. Upon payment of such sum the commissioner of insurance
shall issue the annual certificates provided by law.
fR. O. 1905. $ 4475; 1S?»7.
eh. 94: R. C. 1899. § 3127a.]
incorporated
Association
principally to secure for each member payment of certain
sum to hi* benetieiarv at death in taxtiMe as a life insurance companv. Ma*onie A««ostate,

<

iatlon v. Taylor, 2 S.' D. 324, 50 N. \Y. 93.
Ancient Order of United Workmen is exempt
Sliohcr. Ifl S. D. 51H, 94 N. W. 105.

from «t«te tax.

Ancient Order, U.

W.

v,
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imposes " occupation tax " and not an " ordinary tax " within constitution relating
to taxation. Queen City F. Ins. Co. v. Basford, 27 S. D. 164, 130 N. W. 44.
State tax on insurance premiums.
57 L.R.A. 69.
§ 4925. Authority of foreign or domestic company revoked, how.
If the
eouimissioner of insurance is of opinion upon examination or other evidence
that a foreign insurance company is in an unsound condition, or if it has
failed to comply with the law, or if it, its officers or agents refuse to submit
to examination, or to perform any legal obligation in relation thereto, or
if a life insurance company, that its actual funds, exclusive of its capital,
are less than its liabilities, he shall revoke or suspend all certificates of
authority granted to it or to its agents, and shall cause notifications thereof
to be published three times, once in each week for three successive weeks, in
some newspaper published at the seat of government and no new business
shall thereafter be done by it or its agents in this state while such default
or disability continues, nor until its authority to do business is restored by
the commissioner: provided, further, that if any insurance corporation
organized under the laws of any other state or country and having been
authorized to transact business in this state, shall remove or make application
to remove into any court of the United States any action or proceeding
begun in any court of this state upon a claim or cause of action arising out
of any business or transaction done in this state, or upon any contrac t made,
executed or to be performed herein, the commissioner of insurance shall
revoke all certificates of authority granted to such insurance corporation, or
to its agents, and shall cause notifications thereof to be published three times,
once in each week for three successive weeks, in some newspaper published
at the seat of government, and no new business shall thereafter be done by
it or its agents in this state until after the expiration of three years from
the date of such last publication. If upon examination he is of the opinion
that any domestic insurance company is insolvent, or has exceeded its powers
or has failed to comply with any provisions of law, or that its condition is
such as to render its further proceedings hazardous to the public or its policy
holders, he shall apply to the district court of the county in which the
principal office of the company is located to issue an injunction restraining
it in whole or in part from further proceeding with its business.
The court.
«>r judge may, in its discretion, issue an injunction forthwith or upon notice
;md hearing thereon, and after a full hearing of the matter may dissolve or
modify such injunction or make it perpetual, and may make all orders and
decrees needful in the premises and may appoint agents or receivers to take
possession of the property and effects of the company and to settle its affairs
according to the course of proceedings in equity. [R. C. 1905. § 4476 R. C.
1895, § 3128; 1905, ch. 124.]
No insurance company shall
§ 4926. Insurance by resident agents only.
do business in this state, except through its authorized agents who must be
All
residents of and have their office or place of business in this state.
policies not written in accordance with the foregoing provisions shall be
deemed a violation of this article. [R. C. 1905, § 4477; 1890, ch. 76, §§ 1. 2;
R. C. 1895, § 3129.]
For false statement. Any
§ 4927. Penalty for not making statement.
insurance company doing business in this state that neglects to make the
statements in the manner and within the time in this article required shall
forfeit one hundred dollars for each day's neglect, and upon notice by the
insurance commissioner to that effect, its authority to do new business shall
cease while such default continues and every such company that willfully
makes false statements shall be liable to a fine of not less than five hundred
Any new business done by
dollars nor more than one thousand dollars.
the insurance company after neglect to make the required statements shall
be deemed to be done in violation of law. [R. C. 1905, § 4478; R. C. 1895,
;

* 3130.]
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§ 4928. Penalty when there is no specific provision. For violation of any
provision of this chapter when no penalty is specifically provided for herein
the offender shall he punished by a fine of not less than one hundred dollars
nor more than five hundred dollars. [R. C. 1905, § 4479 R. C. 1895, § 3131.
§ 4929. Fees. There shall be paid by every company doing business in this
state, except county mutual insurance companies, the following fees:
Upon filing articles of incorporation, or copies thereof, twenty-five dollars.
Upon filing the annual statement, ten dollars.
For each certificate of authority and certified copy thereof, two dollars.
For every copy of any paper filed in the insurance department, the sum of
twenty cents per folio; and for affixing the official seal on such copy and
certifying the same, the sum of one dollar.
For official examination of companies under this article the actual expense
incurred, not to exceed ten dollars per day. [R. C. 1905, § 4480; 1885, ch. 69.
§39;R. C. 1895, §3132.}
§ 4930. Same conditions imposed on companies of other states as they
impose on domestic companies. Whenever the laws of any other state of the
United States or foreign country shall require of insurance companies incorporated under the laws of this state, or of the ageut thereof, any deposits,
of securities in such state for the protection of policy holders or otherwise,
or any payment for taxes, fines, penalties, certificate of authority, license or
fees greater than the amount required for such purposes from similar companies of other states by the then existing laws of this state, then and in
every such case, all insurance companies of such states establishing or having
heretofore established an agency in this state, shall be and are hereby required
to make the same deposit for a like purpose with the state treasurer of this
state, and to pay to the commissioner of insurance an amount equal to tinamount of such charges and payment imposed by the laws of such other states
upon the companies of this state and the agents thereof. [R. C. 1905. $ 4481 ;
1891, ch. 73, § 20; R. C. 1895, § 3133.]
;

J

Restrictions on business of foreign insurance companies. 24 L.R.A. 298.
Effect on insurance by foreign company of noncompliance with statutory require
ments. 20 L.R.A. 405.
Right of burglary and theft insurance companies to do business in foreign states.
46 L!R.A.(N.S.) 563.

Article

Annual

19.

— Reports

of Life Insurance Companies.

In addition to any other matter
which may be required by law or pursuant to law by the commissioner of
insurance to be stated therein, every annual report of every life insurance
company doing business in this state, shall contain an accurate, concise and
§ 4931.

report, contains what.

complete statement of the following matters, to wit:
1. All the real property held by the company, the dates of acquisition, the
names of the vendors, the actual cost, the value at which it is carried on the
company's books, the market value, the amounts expended during the year for
repairs and improvements, the gross and net income from each parcel, and if
any portion thereof be occupied by the company the rental value thereof, a
statement of any certificate issued by the commissioner extending the time for
the disposition thereof, and all purchases and sales made since the last annual
statement, with particulars as to dates, names of vendors and vendees and the
consideration.

The amount of existing loans upon the security of real property, stating
amount loaned upon property in each state and foreign country.
The moneys loaned by the company to auy person other than loans upon
the security of real property above mentioned and other than loans upon
policies the actual borrowers thereof, the maturity and rate of interest of such
loans, the securities held therefor, and all substitutions of securities in con2.

the

3.

ns*
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uection therewith, and the same particulars with reference to any loans made
or discharged since the last annual statement.
4. All other property owned by the company or in which it has any interest
(including all securities, whether or not recognized by the law as proper investments), the dates of acquisition, from whom acquired, the actual cost,
the value at which the property is carried upon the books, the market value,
the interest or dividends received thereon during the year also all purchases
and sales of property other than real estate made since the last annual statement with particulars as to dates, names of purchasers and sellers, and the
consideration; and also the income received and outlays made in connection
with all such property.
5. All commissions paid to any persons in connection with loans or purchases
or sales of any property, and a statement of all payments for legal expenses,
giving particulars as to dates, amounts and names and addresses of payees.
6. All money expended in connection with any matter pending before any
legislative body or any officer or department of government, giving particulars
as to dates, amounts, names and addresses of payees, the measure or proceeding
in connection with which the payment was made, and the interest of the com
;

pany

therein.

The names of officers and directors of the company, the proceedings at the
annual election, giving the names of candidates and the number of votes
east for each, and whether in person, by proxy or by mail.
8. The salary, compensation and emoluments received by officers or directors
and where the same amount to more than five thousand dollars, that received
by any person, firm or corporation, with particulars as to dates, amounts,
payees and the authority by which the payment was made; also all salaries
paid to any representative either at the home office, or at any branch office*,
or agency, for agency supervision.
9. The largest balances carried in each bank or trust company during each
7.

last

month of the

year.
10. All death claims resisted or compromised during the year with particulars as to sums insured, sums paid and reasons assigned for resisting or
compromising the same in each case.
11.
complete statement of the profits and losses upon the business transacted during the year and the sources of such gains and losses, and a statement
showing separately the margins upon premiums for the first year of insurance
and the actual expenses chargeable to the procurement of new business incurred since the last annual statement.
foreign company, issuing both
participating and nonparticipating policies shall make a separate statement
of profits and losses, margins and expenses, as aforesaid, with reference to
each of said kinds of business, and also showing the manner in which any
general outlays of the company have been apportioned to each of such kinds
of business.
12.
statement separately showing the amount of the gains of the company for the year attributable to policies written after December thirty-first,
nineteen hundred and
and the precise method by which the calculation

A

A

A

has been made.
13.

The rates of annual dividends declared during the year for

of insurance and
five

and

all

fifty-five,

all plans
durations for ages at entry, twenty-five, thirty-five, forty-

and the precise method by which such dividends have been

calculated.

A

14.
statement showing the rates of dividends declared upon deferred
dividend policies completing their dividend periods for all plans of insurance
and the precise methods by which said dividends have been calculated.
15.
statement showing any and all amounts set apart or provisionally
ascertained or calculated or held awaiting apportionment upon policies with
deferred dividend periods longer than one year for all plans of insurance and

A
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durations and for ages of entry as aforesaid, together with the precise
statements of the methods of calculation by which the same have been provisionally or otherwise determined.
16. A statement of any and all reserve or surplus funds held by the company
and for what purpose they are claimed respectively to be held. [1907, ch. 141.1
all

See also section 4916.

Article

20.

— County

Mutual Companies.

§ 4932. Organization of Any number of persons not less than fifty, residing
in not more than ten counties in this state, who collectively own property
of not less than one hundred thousand dollars in value which they desire
to insure, or any number of persons not less than twenty-five, residing in
any one county, owning property of not less than twenty-five thousand dollars
in value which they desire to insure, may form a corporation for mutual
insurance against loss or damage by fire, lightning, hail and cyclone, which
shall possess the powers and be subject to the duties and liabilities of other
insurance companies, except as herein otherwise provided.
The principal
office of the company must be located within the limits of the county or
counties in which the incorporators reside. The name of the county together
with the word " county " shall be embraced in the corporate name of the
company when organized by the residents of a single county. [R. C. 1905.
1890, ch. 77. § 1; R. C. 1895, § 3134; 1905, ch. 121.]
§ 4482; 1887, ch. 67, § 1
§ 4933. Management in board of directors. Term of office. The general
management of the business of such company shall be vested in a board of not
less than five nor more than thirteen directors, each of whom shall during his
term of offieo be a policy holder in the company. Such directors shall be
elected annually and shali hold their office for three years and until their successors are elected and qualified. At the first election after this section takes
effect the directors shall divide themselves as nearly as possible into three
equal groups, the members of the first group to hold office for one year, of the
seeond for two years and of the third for three years, and thereafter each
director shall hold office for three vears as provided herein.
(1911, ch. 163:
R. C. 1905, § 4483 1887, ch. 67. § 2*; R. C. 1895. § 3125.]
4934.
Separate
other
insurance.
In
all
funds for hail and
eases of
§
insurance against loss or damage by hail, it shall be the duty of such company
to keep a separate and distinct record of all interest, premiums and policies
of insurance relating to such hail insurance and no note, premium, undertaking, or policy of insurance which shall be received, issued or delivered
for &ny insurance against loss by hail shall be used in any connection with
insurance against loss or damage by reason of any other cause, and no
moneys, premiums or funds arising out of or received for insurance against
loss or damage by hail shall be used in the payment of any loss or damage
by reason of fire, lightning or cyclone, and no moneys, premiums or funds
arising out of or received for insurance against loss or damage by fire, lightning and cyclone shall be used in the pavment of anv loss or damage by hail.
[R. C. 1905. § 4484: 1887, ch. 67, § 5: R. C. 1895, § 3136.]
§ 4935. Cash premium or note given in hail insurance. Conditions of policy.
Every person insuring grain against loss or damage by hail shall, except
when a cash premium is paid, execute and deliver to such company his
promissory note, bearing even date with the policy issued to him therefor,
which note shall be secured by real or chattel mortgage security on property
located in the county where the insured resides, of double the value of such
note, which note or cash shall not be a limit to the liability of the person
so insured. In case of insurance against loss or damage by hail, the directors
of such company may issue policies, signed by the president and secretary,
agreeing in the name of the company to pay all losses or damages by hail,
or such pro rata share of such loss or damage as can be paid out of the highest
.

;

;
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limit of the liabilities of the

members, which liabilities shall be established
by the by-laws of such company before the issuing of any policy of insurauce
against loss or damage by hail, which limit shall not be less than that prescribed by law.
[R. C. 1905, § 4485; 1887, ch. 67, § 6; R. C. 1899, § 3137;
1901, ch. 109.]
§ 4936. Adjusters of hail losses. Notice of loss. Disagreement of adjuster
and insured. It shall be the duty of the board of directors to appoint one
or more adjusters, prescribe their duties and fix their compensation, requiring
them to report to the president or secretary upon all losses or damage by
hail adjusted by them. Upon any loss or damage by hail, the party sustaining the same shall immediately notify the secretary or a duly appointed adjuster of such loss or damage. In case the adjuster and party sustaining the
loss cannot agree the claimant may then appeal as provided for in section 4939
and notice of loss or damage by hail shall be the same as is prescribed in
said section. [R. C. 1905, § 4486; 1887, ch. 67, § 7 R. C. 1890, § 3138.]
>

;

By-laws provide a sinking fund for the different departments.
Any company organized under this article may provide in its by-laws for
creating a fund of not to exceed fifteen thousand dollars in the hail department, and of not to exceed three thousand dollars in the fire, lightning and
cyclone department provided, that when the total amount of insurance in
the fire, lightning and cyclone department aggregates or exceeds three hundred thousand dollars the fund herein provided for may be increased to one
per cent of the total amount of insurance actually in force in the fire, lightning and cyclone department; and provided, further, that in no case shall
the loss fund in the fire, lightning and cyclone department exceed ten thousand dollars, the by-laws to set forth the manner in which such funds shall
be created and the purpose to which they shall be applied. [R. C. 1905, § 4487
§ 4937.

;

18S7, eh. 67, § 8; R. C. 1899, § 3139; 1901, ch. 55.1
Gash payment.
§ 4938. Undertaking given, if other than hail insurance.
Every person insured against loss or damage by fire, lightning and cyclone
shall give his undertaking, bearing even date with the policy so issued to him,
binding himself, his heirs and assigns, to pay his pro rata share to the company of all losses or damages by fires, lightning and cyclone, which may be

sustained by any member thereof and every such undertaking shall within
five days after the execution thereof be filed with the secretary in the office
of the company and shall remain on file in the office, except when required
to be produced in court as evidence. He shall also at the time of receiving
such insurance pay such percentage in cash, or such reasonable sum named
in the policy as may be required by the rules and bv-laws of the company,
[R. O. 1905. § 4488; 1887, ch. 67, § 9; R. C. 1895, § 3140.]
§ 4939. Notice of loss. Contents. Adjustment. Arbitration. Every member of such company who may sustain loss or damage by fire, lightning or
cyclone shall immediately notify the secretary of such company, or in case
of his absence, the president thereof, specifying the property destroyed, the
damage and cause thereof, which officer shall forthwith ascertain and adjust
the amount of such loss or damage or forthwith convene the directors of such
company whose duty it shall be to appoint a committee of not more than three
members of such company to ascertain the amount of such loss and in case
of the inability of the parties to agree upon the amount of such damage the
claimant shall choose a disinterested party and the company shall choose a
disinterested party who shall constitute a board of arbitration to settle such
loss and in case these parties cannot agree they shall choose a third party to
act with them and such board of arbitration shall have power to examine witnesses and to determine all matters in dispute and the decision of such board
hall be final. [R. O. 1905, § 4489: 1887, ch. 67. § 10; R. C. 1895, § 3141.J
Failure of insurance company to appoint arbitrator to adjust loss, etc., aa waiver of
provisions

«

f

statute.

Norris

v.

Equitable Fire Aaso., 19 S. D. 114, 102 N.
1197

W.

306.

CIVIL CODE.

§§ 4939-4945
Waiver

of

condition

requiring

Insurance Corporation*.

determination of amount of
D. 401, 78 N. W. 356.

loss

by

arbitration.

Schouweiler v. Mut. Ins. Co., 11 S.
When made. Whenever the amount of
§ 4940. Assessments, basis of.
any loss shall have been ascertained, if it exceed the amount of the cash
funds of the company applicable to the payment of such loss, the president
shall convene the directors of the company, who shall make an assessment
sufficient at least to pay such loss, from all members of the company, in
proportion to the amount of insurance carried.
In case any assessment
so made shall not be collected at the time same is due and the amount
collected is insufficient to pay the losses or expenses of the company, then a
second assessment shall be made in the manner above provided, upon the
policy holders who have paid their assessment for an amount that shall be
sufficient to pay all losses and expense in full.
Such assessments shall be
made from time to time in the manner herein provided until a sufficient,
amount is collected to pay all losses and expenses in full. In case any such
delinquent assessment is collected after other assessments have beeu made
and collected, then such assessment so collected shall be applied towards
repaying the policy holders who have paid more than their just share in
proportion to the amount of insurance carried by each. No assessment for loss
or damage shall be made prior to the first day of September of the year
the loss occurred. [R. C. 1905. 5 4490 1887, ch. 67, § 11 R. C. 1895, § 3142;
1901, ch. 109.]
It shall be
§ 4C41, Secretary to give notice of and collect assessments.
the duty of the secretary, whenever such assessments shall have been completed, to notify every person composing such company by letter sent to his
post office address of the amount of such loss and the sum due from him as
his share thereof and the time when and to whom such payment is to be made
and such time shall not be less than thirty days nor more than sixty days from
the time of such notice. And no company organized under the provisions of
this article shall be liable in any action at law or otherwise for the recovery of
any loss or damage by hail before the fifteenth day of November of the year
in which such loss occurred.
[R. C. 1905, § 4491; 1887, ch. 67, § 12; R. C.
1899. § 31 43.
§ 4942. Suits for assessments. Individual liability of directors. Suits at
law may be brought against any member of such company who shall refuse
or neglect to pay any assessment made upon him under the provisions of this
article, and the directors of such company who shall willfully neglect to perform the duties imposed upon them under the provisions of this article shall
be liable in their individual capacitv to the person sustaining such loss.
fR. C. 1905, § +192; 1887. ch. 67. § 13 *R. C. 1895, § 3144.]
§ 4943. Authority to borrow money. That the board of directors of any
:

;

:

eounty mutual fire insurance company is hereby authorized and empowered
to borrow money if necessary on behalf of the company to pay losses occurring
prior to the month of October in any year. [1911, ch. 161.]
§ 4844. What may be insured. No company formed under the provisions
of this article shall insure any property beyond the limits of the district comprised in the formation of the company, nor shall it insure any property other
than detached dwellings and their contents, farm buildings and contents, school
houses and school furniture therein, church buildings and furniture therein,
live stock only on the premises or running at large, and hay or grain in stack
or bin, or growing grain against damage by hail, nor shall they insure any
property within the limits of any incorporated city or village in this state
unless such property is detached and situated on land not surveyed or platted
into lots.
[1913, ch. 188: R. C. 1905, § 4493; 1887, ch. 67, § 14; R. C 1895.
§ 3145.]
§ 4945. Election of directors. The directors of each company so formed
shall be ehoseu by a vote at the annual election thereof, which shall be held
on the last Friday in June of each year, and every member shall have one vote,
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but no person shall vote by proxy at such election. Provided, that to constitute a quorum for the transaction of business there must be at least twenty
members present, including officers and directors; provided, that in any company organized under this article, whose policies of insurance shall not run for
a longer period than one year, all persons holding policies of insurance therein
during the year immediately preceding the annual election, shall be considered
as members of said company and shall be entitled to vote at such election.
[1913, ch. 190; 1911, ch. 162; 1909, ch. 146; B. C. 1905, § 4494; 1887, ch. 67,
§ 15; R. C. 1895, § 3146; 1903, ch. 110.]
§ 4946. How member may withdraw. Any member of the company may
withdraw therefrom at any time by giving ten days' notice in writing to the
president or secretary thereof and by paying his share of all claims existing
against the company at the expiration of the ten days. [R. C. 1905, §^ 4495
1887, eh. 67, § 17; R. C. 1895, § 3147.1
Cannot be directors.
§ 4047. When nonresidents may become members.
Nonresidents of any county in this state, owning property therein, may become
members of any company incorporated under this article and shall be entitled
to all rights and privileges pertaining thereto, except that they cannot become
directors of such company. [R. C. 1905, § 4496; 1887, ch. 67, § 18; R. C. 1895,
§

3148.]
§ 4948.

Term

of existence.

No company formed under

this article shall

continue for a longer term than thirty years. [R. C. 1905, § 4497 1887, ch. 67,
§ 20; R. C. 1899, § 3149.]
The secretary of the
§ 4949. Annual statement submitted to members.
company shall prepare and submit to the members thereof at each annual
meeting a copy of the annual statement required to be filed with the commissioner of insurance as provided in section 4915.
[R. C. 1905. § 4498; R. C.
;

1895, § 3150.]
In all other respects companies
§ 4950. Subject to preceding articles.
organized under this article shall be subject to the provisions of the preceding
articles of this chapter.
[R. C. 1905, § 4499; R. C. 1895. § 3151.]

General laws govern.

—

Live Stock.
21.
Companies organized under

Article
§ 4951.

this article shall

be subject to the general statutes of this state relating to domestic mutual
insurance companies, in so far as the same are applicable and not in conflict
with the express provisions of this article. (R. C. 1905, § 4500; 1905, ch. 123,
§ 1.3

Any number
§ 4952. Live stock insurance companies, how organized.
of persons not less than ten, of whom at least five shall be residents of this
state, may form a corporation for mutual insurance against loss or damage
to pure bred live stock occasioned by the death of the property insured by
Ore, lightning, accident or disease, which shall possess the powers and be
subject to the duties and liabilities of other insurance companies, except
as herein otherwise provided. The term " pure bred live stock." as used in
this article includes horses, cattle, sheep and swine of either sex and any
breed; provided, that the animals insured must be duly registered in the
recognized stud or herd book of such breed and provided, further, that
corporations may be organized under this article for the purpose of insuring
either or all of said live stock, against loss or damage to the property insured
[R. O.
by reason of fire, lightning, accident or disease, or any or all of them.
1

;

1905.

§

4501

;

1905, ch. 123, § 2.]

The general management of the business of such
shall be vested in a board of directors of not less than five nor more
than nine directors, each of whom shall during his term of office be a policy
holder in the company. Such directors shall be elected annually and shall
hold their offices for one year and until their successors are elected and qualitied.
[R. C. 1905, § 4502; 1905, ch. 123, § 3.]
§ 4953.

Management.

company
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It shall be the
§ 4954. Board of directors to elect officers and fix bonds.
duty of the board of directors to annually elect such officers of the corporation
as may be provided in the articles of incorporation and by-laws of the company. It shall also be the duty of the said board of directors to fix the amount
of the bonds required of the treasurer and other officers having or likely
to have control of any funds belonging to the company, which bonds, in the
case of the treasurer, shall not be less than ten thousand dollars, and in the
case of the secretary, not less than two thousand five hundred dollars, and as
near as may be shall equal twice the amount of money likely at any one time
to be in the hands of the respective officers. [R. C. 1905, § 4503; 1905, ch. 123,

§ 4.]

§ 4965. Members may vote by proxy. Members may vote by proxy dated
and executed within three months and returned and recorded on the books
of the company three days or more before the meeting at which they are
to be used.
[R. C. 1905, § 4504; 1905, ch. 123, § 5.]
§ 4956. Amount of subscribed insurance required. No policy shall be issued
by an insurance company organized under this article until not less than
thirty thousand dollars of insurance in not less than fifteen separate risks have
been subscribed for and entered on its books. [R. C. 1905, § 4505; 1905, ch.
123, § 6.]

Article

22.

— Chattel

Mortgages in Applications.

§ 4957. Chattel mortgage void unless on separate paper. It shall be unlawful for any insurance company, or any agent or solicitor therefor within
this state, to take or procure to be taken upon the property to be insured,
or any other property, a chattel mortgage, securing the payment of the premium due or to become due, including policy fees, or any part thereof, unless
such chattel mortgage shall be printed or written upon a separate and distinct paper from the application, and no mortgage given in violation of the
provisions of this section shall be valid or binding upon the party executiug
the same, but shall in all things be null and void. [R. C. 1905, § 4506; 1887.
ch. 19, § 1: R. C. 1899, § 3132.]
§ 4958. Penalty for violating last section. Any insurance company, or any
agent or solicitor thereof, violating the provisions of the last section shall be
deemed guilty of a misdemeanor ; and such company shall forfeit all its rights
and privileges under its articles of incorporation. [R. C. 1905, § 4507 ; 1887, ch.
19, §2;R. C. 1895, §3153.]

Article

23.

— Licensing

Insurance Agents.

§ 4959. Agents defined. Whoever solicits insurance on behalf of any insurance corporation or person desiring insurance of any kind, or transmits au
application lor a policy of insurance, other than for himself, to or from any
such corporation, or who makes any contract for insurance, or collects any
premium for insurance, or in any manner aids or assists in doing either, or in
transacting any business of like nature for any insurance corporation, or advertising to do any such thing, shall be held to be an agent of such corporation to all intents and purposes, unless it can be shown that he receives no
compensation for such services. This section shall not apply to fraternal,
assessment or beneficiary associations. [R. C. 1905, § 4508; 1903, ch. 112, § 1.]
Penalty for noncompliance.
No officer or
§ 4960. Must have license.
broker, agent or subagent of any insurance corporation of any kind, except
county mutual insurance corporations of this state, shall act or aid in any
manner in transacting the business of or with such corporation, in placing
risks or affecting insurance therein, without first procuring from the commissioner of insurance a certificate of authority as provided by law, nor after
thr period named in such certificate shall have expired. Every person violat1200
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ing the provisions of this and the previous section shall be guilty of a misdemeanor and be punished by a fine of not less than fifty dollars nor more
than five hundred dollars for each offense. [B. C. 1905, § 4509; 1903, ch. 112,
§ 2. J
Effect of insurance agent's failure to procure license.

Article

24.

L.R.A. (N.S.)

1

115Sf.

— Resident Agents for Transaction of Firk Insurance Business.

§ 4961. Foreign agents. No insurance company or association, not incorporated under the laws of this state, authorized to transact business herein,
make, write, place or cause to be made, written or placed, any policy,
duplicate policy or contract of insurance of any kind or character, or any
general or floating policy, upon property situated or located in this state
except after the said risk has been approved in writing, by an agent who is
a resident of this state, regularly commissioned and licensed to transact insurance business therein, who shall countersign all policies so issued and make a
record of the same on books provided for that purpose and receive the commission thereon when the premium is paid, to the end that the state may receive the
taxes required by law to be paid on the premiums collected for insurance on
all property located in the state, and the agents be paid the commission thereon.
Nothing herein shall be construed to prevent any such insurance company or
association, authorized to transact business in this state, from issuing policies
at its principal or department offices, covering property in this state, provided
that such policies are issued upon applications procured and submitted to such
company by agents who are residents of this state, aud licensed to transact
the business of insurance herein, and who shall countersign all policies so
issued and receive the commission thereon when paid provided, no provision
of this section is intended to or shall apply to direct insurance covering the
rolling stock of railroad corporations or property in transit, while in the possession and custody of railroad corporations or other common carriers nor to
movable property of such common carrier used or employed by them in their
business as common carriers of freight, merchandise or passengers.
[R. <\
1905, § 4510; 1901, ch. 100, § l.J
§ 4962. Cannot reinsure. No fire insurance company or association shall
reinsure, or assume as a reinsuring company or otherwise in any inannetor form whatever, the whole or any part of any risk or liability, covering
property located in this state, of any insurance company or association nor
authorized to transact business in this state. [R. C. 1905, § 4511 1901, ch. 100.
§2.]
§ 4963. Insurance commissioner. Examine records, books, etc. Whenever
the commissioner of insurance shall have or receive information that any
fire insurance company or association, not incorporated under the laws of this
state, has violated any of the provisions of section 4961, he is authorized, at
the expense of such company or association, to examine, by himself or his
accredited representative at the principal office, or offices of such company
or association, located in the United States of America, aud also at sucP
other offices or agencies of such company or association as he may deem
proper, all books, records and papers, of such company or association and
may examine under oath, the officers and managers and agents of such company or association as to such violation or violations. The refusal of any
such company or association to submit to such examination or to exhibit
its books and records for inspection shall be presumptive evidence that it is
shall

;

;

and shall subject it to the penalties
[R. O. 1905, § 4512; 1901, ch. 100.
§3.]
§ 4964. Penalty for violation. Any insurance company or association violating or failing to observe and comply with any of the provisions of sections applicable thereto, shall be subject to and liable to pay a penalty of five
violating the provisions of section 4901,
prescribed and imposed in section 4964.

70
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hundred dollars for each violation thereof and for each failure to observe
and comply with any provisions of the three previous sections mentioned.
Such penalty may be collected and recovered in an action brought in the
name of the state in any court having jurisdiction .thereof. Any insurance
••ompany or association which shall neglect and refuse for thirty days after
judgment in any such action to pay and discharge the amount of such judgment shall have its authority to transact business in this state revoked by the
ommissioner of insurance and such revocation shall continue for at least one
year from the date thereof, nor shall any insurance company or association
whose authority to transact business in this state shall have been so revoked
•

be again authorized or permitted to transact business herein until it shall
have paid the amount of any such judgment, and shall have filed in the office
of the commissioner of insurance a certificate signed by its president or other
••hief officer to the effect that the terms and obligations of the provisions
herein, are accepted by it as a part of the conditious of its right and authority
to transact business in this state.
[R. C. 1905, § 4513; 1901, ch. 100, § 4,]

CHAPTER

19.

ACCIDENT AND SICKNESS INSURANCE CORPORATIONS, ASSOCIATIONS AND
SOCIETIES.
§ 4965. Number requisite to organization. Any number of persons, not less
than five, a majority of whom arc citizens of this state, may associate themselves together as a corporation, association or society for the purpose of
transacting the business of accident or sickness, or accident and sickness insurance upon the assessment plan. [1907, ch. 157. § 1.]
§ 4966. Compliance required. Every corporation, association or society organized under this article shall, before commencing business, comply with the
provisions of this article. fl907. ch. 157, § 2.1
§ 4967. Articles, state what. The articles of incorporation of such organizations shall state the name or title by which the corporation, association or
society shall be known in law, the location of its principal office (which office
must be located in this state) with its plan of doing business clearly and fully
defined, the number of its directors, trustees or managers, and shall be submitted to the insurance commissioner and attorney-general, and if said articles
of incorporation are found to comply with the provisions of this article they
shall approve the same. When said articles of incorporation are thus approved
they shall be recorded in the office of t he recorder of deeds in the county where
such organization is located, and of the secretary of state, and a notice published as provided for under the general incorporation laws of the state of
North Dakota: provided, that corporations, associations and societies heretofore incorporated and doing business in this state shall not be required to reineorporate. But any corporation, association or society may become a corporation under this act and avail itself of the provisions herein by filing with the
insurance commissioner a certificate signed by the president and secretary of
such corporation, association or society, setting forth the facts as to
its incorporation, and that it desires to avail itself of the provisions of this
article and will be controlled thereby and transact its business thereunder;
provided, this article shall not relieve any corporation, association or society
now doing business in this state from the fulfillment of any contract heretofore entered into with its members under its policies or certificates of membership, nor shall any member be relieved thereby from his or her part of the
contract.
§ 4968.

[1907. ch. 157, § 3.]

Name

forbidden.

No

corporation, association or society organized

this article shall take any name or title in use by any other corporation,
association or society, or so closely resembling such name as to deceive the
public as to its identity.
[1907, ch. 157, § 4.]

under
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§ 4969. Application contains what. Each corporation, association or society
organized under this article shall, before issuing any policy or certificate of
membership, if said corporation, association or society has not membership
sufficient to pay the full amount of the certificate or policy on an assessment,
cause the application for insurance to have printed in red ink in a conspicu
ous manner along the margin of said application the words " It is understood
and agreed that the amount to be paid, when the certificate or policy issued
upon this application becomes a claim, shall be dependent upon the amount
collected for an assessment made to meet such claim," and they must have
actual applications upon at least two hundred and fifty persons for accident
indemnity, or accident and sick benefits in such corporation, association or
society as the case may be, and shall file with the insurance commissioner
satisfactory proof that the president, secretary and treasurer of said association or society will faithfully discharge their duties as such officers and fully
comply with this article in the organization and carrying on the business of
such corporation, association or society. A list of said applications giving the
name, age and residence of the applicant, together with the annual dues and
the proposed assessments thereon shall be filed with the insurance commissioner, with a sworn statement of such officers and that such parties have
deposited with them one advance assessment on the insurance applied for.
and a certificate of a solvent hank that such funds are deposited therein tp be
turned over to the treasurer of the corporation, association or society after
certificate of authority is issued by the insurance commissioner as provided
herein.
[1907, ch. 157, § 5.]
§ 4970. Agent must have certificate of authority. No person shall act within
this state as agent in receiving or procuring applications for accideiit insurance or accident and sick benefit insurance for any corporation, association
or society organized under this act (except for the purpose of taking applications for organization), unless this corporation, association or society for
which he is acting has received a certificate from the insurance commissioner
as provided in this act, authorizing said corporation, association or society to
transact business in this state, nor as geueral or traveling agent or solicitor,
until he shall have received from the insurance commissioner a certificate in

substance the same as that provided for in section 4976. [1907, ch. 157, § 6.]
The by-laws of such corporation, association or society
§ 4971. By-laws.
shall state the object or objects for which the money to be collected is intended.
[1907. ch. 157. §

7.]

No corporation, association or society organized
§ 4972. Age of members.
or operating under this article shall issue any certificate of membership
or policy of insurance to any person under the age of fifteen years, nor over
the age of sixty-five years.
Any member of any corporation, association or
society holding a policy or certificate of membership, naming a beneficiary,
operating under this article shall have the right at any time with the consent
of such corporation, association or society to designate a new and different
beneficiary without requiring the consent of such beneficiary.
[1907.
ch. 157. § 8.]

The business year of such corporation, association
§ 4973. Annual report.
or society organized or operating under this act shall close on the thirty-first
day of December of each year, and such corporation, association or society
shall, within sixty days thereafter, prepare under oath of its president and
secretary, and file in the office of the insurance commissioner a detailed state
raent of its assets, liabilities, receipts from assessments and all other sources,
expenditures, salaries of officers, number of contributing members, losses paid
for indemnity and benefits, the amount paid on each death loss and answer
such other interrogatories as the insurance commissioner (who shall furnish
blanks for the purpose) may require, in order to ascertain its true financial
condition, and shall pay upon filing each annual statement the sum of ten
1203
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dollars.
The insurance commissioner shall publish said annual statement
in detail in his annual report and for the purpose of verifying such statement
the insurance commissioner may make, or cause to be made, an examination
of the affairs of any corporation, association or society doing business underthis article at the expense of the corporation, association or society, which
expense shall not exceed the necessary hotel and traveling expenses of tinauditor or clerk.
If the insurance commissioner appoints some person not
employed in his office to make the examination he shall in addition to actual
expenses, be allowed not to exceed five dollars per" day for the time actually
employed.
If the Said insurance commissioner shall deem it necessary for
the security of the funds of the association, he may require the official bonds
of the officers to be increased to an amount not to exceed double the sum for
which they are accountable, and he may require supplemental reports from
any such corporation, association or society at such time and in such form

as he may direct.
[1907, ch. 157, § 9.1
Any North Dakota corporation, association or
§ 4974. Reserve fund.
society organized and doing business under this article may create and maintain and disburse a reserve or surplus fund, and may invest such funds in
interest bearing securities.
[1907, ch. 157, § 10.]
When any North Dakota cor§ 4975. Duty of insurance commissioner.
poration, association or society operating under this artiele shall fail to make
its annual statement to the insurance commissioner on or before the first day
of March, or is conducting its business fraudulently and not in compliance

with this article, then it shall be the duty of the insurance commissioner to
promptly communicate the facts to the attorney-general who shall at once
action in the district court of the county in which said organization
is located, or before any judge thereof, citing the officers to appear before
said court or judge, and if upon a hearing of said cause it is found to be for

commence

the best interests of the holders of certificates of membership or policies in
said corporation, association or society, said court or judge shall have the
power to remove any officer or officers of said corporation, association or
If it
society and appoint others in their place until the next annual election.
is found to be for the best interest of said certificate or policy holder that
the affairs of said corporation, association or society be wound up. said court
or judge shall so direct, and for that purpose may appoint a receiver, who
shall regard all proper claims for benefits under said certificates as preferred
claims. No action or proceeding shall be instituted with a view of the appointment of a receiver or closing up of the business of any such corporation, association or society bv any other person, or in anv other manner except as herein
provided.
[1907. ch. 157, § 11.]
On compliance with this artiele
§ 4976. Company's certificate of authority.
by any corporation, association or society the insurance commissioner shall
issue a certificate that it has fully complied with the provisions of this article,
and is authorized to transact business for a period of one year from April first
of the year of its issue.
[1907, ch. 157, § 12.]
At any regularly constituted meeting of the policy
§ 4977. Voting proxy.
holders or certificate holders of any corporation, association or society doing
business under this article, each policy holder or certificate holder shall be
entitled to at least one vote, and any such person may in writing authorize
any other person entitled to vote at such meeting to vote for him.
[1907.
ch. 157. § 13.]
Any corporation, association or society organ§ 4978. Limit time of suit.
ized or operating under this article may limit the time within which suit may
be brought against it on any claim based upon its policies or certificates of
membership, and after the expiration of the time thus limited shall not be
liable thereon; provided, such limitation shall be incorporated in and form
a part of the contract between the company, association or society, and the
1204
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members and provided,

further, that such limitation shall not
be limited to a period of less than one year from the time sueh right of action
accrues.
[1907, ch. 157, § 14.]
Whenever the existing or future laws of any
§ 4979. Reciprocal penalties.
other state of the United States, territory or province of any other country,
or the rules and regulations of the insurance department of any such state,
territory or province shall require of corporations, associations or societies
organized and doing business under this act, any payment of taxes, fines,
penalties, certificates of authority, licenses, fees or require any other duties,
examinations or acts other than are by the laws of this state required of such
mutual corporation, association or society organized under the laws of such
other state, territory or province, then the insurance commissioner shall immediately require from every such insurance corporation, association or society
of such other state, territory or province transacting or seeking to transact
business in this state, the like payment of all licenses, fees, taxes, fines or
penalties, and the like doing of all acts which by the laws or the rules of the
insurance department of such other state, territory or province, require in
.xcess of the licenses, fees, taxes, statements, fines, penalties, acts, examinations or duties required by the laws of this state of the mutual companies of
such other states, transacting business in this state.
[1907. ch. 157, § 15.]
When any corporation, asso§ 4980. Foreign corporations, licensed when.
ciation or society not organized in this state and doing business of accident
or sickness, or accident and sickness insurance shall comply with the requirements of this article applicable to it and shall satisfy the insurance commissioner that it is in a solvent condition and able to meet its obligations at
maturity, he shall issue to such foreign corporation, association or society a
certificate stating that such corporation, association or society has complied
with the laws of this state and authorizing said corporation, association or
society to do and transact such business in this state subject to the provisions
of this article.
[1907, ch. 157. § 16.1
its

;

CHAPTER

20.

MIXING AND MANUFACTURING CORPORATIONS, ETC.

Term of existence. Corporations for mining, manu§ 4981. How formed.
facturing and other industrial pursuits may be formed as provided in chapter
111; and such corporations have all the rights and are subject to all the duties,
restrictions and liabilities therein mentioned, so far as the same apply or
relate to such corporations, but the term of existence of any such corporation
shall not exceed twenty years.
[R. C. 1905, § 4514; Civ. C. 1877, § 511 R. C.
;

1899, § 3154.]
§ 4982. Purpose

Penalty.
Cannot loan to stockholder.
must be stated.
The purposes for which any such corporation shall be formed must be distinctly

definitely specified in the articles of incorporation, and it must
its funds to any other purpose nor must it loan any of its
any stockholder therein; and if any such loan or misappropriation

and

not appropriate

money

to

is made, the officers who shall make it, or who shall assent thereto, shall be
jointly and severally liable to the extent of such loan or misappropriation and
interest and for all the debts of the corporation contracted before the repay[R. C. 1905, § 4515; Civ. C.
ment of the sum so loaned or misappropriated.
1 877, § 512
R. C. 1895. §3155.]
Regular books of accounts of
Statement.
Publicity.
§ 4983. Accounts.
all the business of such corporation must be kept, which with the vouchers
shall at all reasonable times be open for the inspection of any of the stockholders, and any stockholder in making such inspection shall be privileged to
take with him an expert accountant to aid him in making the inspection, and
as often as once in each year a statement of such accounts shall be made by
;
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order of the directors and laid before the stockholders.
[1907, eh. 55; R. C.
1905, § 4516; Civ. C. 1877, § 513 R. C. 1899, § 3156.]
The stockholders of any corpora§ 4984. Stockholders liable for labor.
tion formed for the purposes mentioned in this chapter shall be jointly and
severally liable in their individual capacities for all debts due to mechanics,
workmen and laborers employed by such corporation, which said liability
may be enforced against any stockholders by an action at any time after an
execution against such corporation shall be returned not satisfied; provided,
such action is commenced within four months; and provided always, that if
any stockholder shall be compelled by any such action to pay the debts of
any creditor, or any part thereof, he shall have the right to call upon all the
stockholders to contribute their part of the sum so paid by him as aforesaid,
and may sue them jointly or severally or any number of them and recover
in such action the ratable amount due from the person or persons so sued.
[R. C. 1905, § 4517; Civ. C. 1877, § 514; R. C. 1899, § 3157.]
Recovery against stockholders. Busby v. Riley, 6 S. D. 401, 61 N. W. 164.
Who are laborers, servants or employes under statute making stockholders Individ;

ually liable.

18 L.R.A. 308.

report.
Contents.
How verified. Every such corporation
twenty days from the first day of January make a
report which must be published in some newspaper published at or nearest to
the place where the business of said corporation is carried on, which report
must state the capital stock and the amount thereof actually paid in, the
amount and nature of its indebtedness and the amounts due the corporation,
the number and amount of dividends and when paid and the net amount of
profits.
The said report must be signed by the president and a majority
of the directors and be verified by the oath of the president or secretary of
the corporation and filed in the office of the register of deeds of the county
where the business of the corporation is carried on any person who willfully
neglects, fails or refuses to make, sign or publish the report as provided in
this section shall be guiltv of a misdemeanor.
[R. C. 1905. § 4518; Civ. C.
1877, § 515; R. C. 1899, § 3158.]
Whenever any perPenalty for refusal.
§ 4988. Demand for statement.
son or persons owning twenty per cent of the capital stock of any corporation formed for the purposes mentioned in this chapter shall present a written request to the treasurer thereof that they desire a written statement of
the affairs of the corporation, he must make such statement under oath,
embracing a particular account of all its assets and liabilities in detail and
deliver the same to the persons presenting the written request within twenty
days after such presentation; and such treasurer shall also at the same time
place and keep on file in his office for six months thereafter a copy of such
statement, which shall at all times during business hours be exhibited to any
stockholder of such corporation demanding an examination thereof; the treasurer, however, shall not be required to make or deliver such statement in
If such treasurer
the manner aforesaid oftener than once in every six months.
neglects or refuses to comply with the provisions of this section he shall
forfeit and pay to the person presenting such written request the sum of fifty
dollars and the further sum of ten dollars for every twenty-four hours thereafter until such statement shall be furnished, to be sued for and recovered
in an action.
[R. C. 1905. § 4519; Civ. C. 1877. § 516: R. C. 1895. § 3159.]
Main office in state. Any corporation formed
§ 4987. Office out of state.
for the purposes mentioned in this chapter may provide in the articles of
incorporation for having a business office without this state at any place
within the United States and to hold any meeting of the stockholders or
directors of the. corporation at such office so provided for; but every such
.•corporation having a business office out of this state must have its main office
'nr the transaction of business within this state to be also designated in su"h
«r1i<-W
TC. C. 1905. § 4520; Civ. C. 1877. § 517; R. C. 1899, $ 3160.1

§ 4985.

Annual

shall annually within

;

1

T
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§ 4988. Directors liable for violating

5§ 41»8S-l!»HO

law resulting in insolvency.

If

any

such corporation shall willfully violate any of the provisions of this chapter
relating to or applying to such corporation and shall thereby become insolvent,
the directors ordering or assenting to such violation shall jointly and severally
be liable in an action founded upon this statute for all debts contracted after
such violation.
(R. C. 1905, § 4521; Civ. C. 1877, § 518; R. C. 1899, § 8161.

CHAPTER

21.

STATEMENTS BY MINING CORPORATIONS.
§ 4989. Mining corporations to file statement before offering stock for sale.
No shares or certificates of stock in any mining corporation established under
the laws of this state, or any state, territory, province, country or government,
shall be sold or offered for sale within this state by such corporation, or by
any person, firm, association or corporation acting as agent, representative,
attorney or broker for such corporation, until such corporation shall have
filed in the office of the secretary of state a statement under oath, showing
the financial condition of such corporation, the location of the mine or mines,
owned by such corporation, with plans of the same; the amount of work done
•thereon the amount of cash expended for improvements thereon and the con
dition of the plant and machinery connected therewith.
Such statements
shall be signed by the president, secretary and treasurer of such corporation
and shall be verified by the oath of each of such officers to the effect that the
same is in all respects true.
[1909, eh. 169. § l.J
Fee for filing. The statement provided for
§ 4990. Form of statement.
in section 4989 shall be in substantially the following form
;

STATEMENT
of the
a corporation organized under the laws ol
the state, territory or province of
and operating
mines located in or near the town of or mining district oi
county of
state of
,

,

,

t

6.

Amount of authorized capital stock
Amount of capital stock issued
Amount of capital stock held by corporation
Amount of capital stock issued in payment of property
Amount of capital stock sold for cash
Amount of cash received in payment for stock

7.

Value and description of property received

8.

Amount

1.

2.
3.
4.
5.

of debts or liabilities in
(stating rate of interest,

(a)

Bonds

(b)

Other indebtedness

in

payment

and time

at

for stock

which bonds

fall

due
9.

10.

Amount of cash on hand
Amount of credits and estimated

value thereof:

(a) Notes
(b) Bills receivable
(e)

:

Accounts receivable

Present value of property of corporation
12. Number and amount of dividends declared
13. Rate of last dividend, and date when same was declared and paid
11.

II.
1.

Location of property owned (to be accompanied by plans of the same)
\107
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2.

Amount

of

3.

Amount

of cash expended for improvements on said properties

4.

Description of plant and machinery, and their present condition

Dated

us.

work done on the property, showing extent of development

at

day of

this

190

.

President.
Secretary.
Treasurer.

State of

1

8S '

County of

On

:

J

190.., personally appeared
,
president,
secretary and
treasurer of the
and who being by me duly sworn
did each for himself depose and say that the foregoing statement by them
signed is in all respects correct, true and accurate.

day of

this

Notary Public.
A fee of twenty-five dollars for filing such statement shall be paid to the
secretary of state by such corporation, at the time such statement is presented for filing. [1909, eh. 169. § 2.]
It
§ 4991. Secretary of state to keep docket open to public inspection.
shall be the duty of the secretary of state to provide and keep in his office
and open to public inspection a docket with appropriate blanks and indices,
and to forthwith and as soon as the statement provided for in section 4989 is
filed in his office, enter therein the name of the corporation filing the same,
together with a copy of the statement. [1909. ch. 109, § 3.]
§ 4992. Punishment for violation of preceding sections. Any person who
sells or offers for sale within this state any shares or certificates of stock in any
mining corporation which has not filed a statement in accordance with the
provisions of sections 4989 and 4990 of this act, is guilty of a misdemeanor.
[1909, ch. 169,

§ 4.]

§ 4993. Punishment for violation of preceding sections by corporations.
corporation or officer or agent thereof, or any broker, selling or offering
for sale shares or certificates of stock in any mining corporation which has not
filed the statement in accordance with the provisions of sections 4989 and 4990
of this act is guilty of a misdemeanor, and in addition thereto shall forfeit to
the people of the state the sum of one thousand dollars for each and every
offense, to be recovered in an action to be brought by the attorney-general.
The secretary of state shall report to the attorney-general at least once in
three months the names of all agents, corporations or brokers who to his
knowledge are engaged in the sale of shares or certificates of stock in raining
corporations which have failed to comply with the provisions of this chapter.
The moneys forfeited by this section, when recovered, shall be paid into the
state treasury, except, that where the fact of the violation of this chapter is
brought to the knowledge of the attorney-general by a person other than a
person holding a public office within this state, one-half of the moneys recovered for a violation of this chapter shall be paid to such person so furnishing the information and knowledge of such violation to the attorney-

Any

ireneral as aforesaid.

[1909. ch. 169, § 5.]

Making false statement. Any officer of a mining corporation who.
making the statement prescribed by section 4990, willfully makes any statement which he knows to be false, is guilty of a misdemeanor. [1909, ch. 169,
§ 4994.

in

§6.]
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CHAPTER

22.

BRIDGE CORPORATIONS.
Filing.
Contents.
The term of existence of a bridge
i 4905. Articles.
corporation shall not exceed twenty years; and in addition to the matters
required in section 4505 every corporation formed for the purpose of constructing a bridge over any stream of water must in the articles of incorporation specify as follows
The place where such bridge is to be built and
over what stream; that the banks on both sides of the stream where such
bridge is to be built are owned by such corporation, or that it has obtained
in writing the consent of the owners of the banks, where the bridge is to be
built, to build the bridge or that the banks at such place are included within
and part of a public highway, and in such case that the consent in writing
of the board of county commissioners of the county or counties for the
erection of such bridge by such corporation has been obtained and it must
file a certified copy of its articles of incorporation in the office of the register
of deeds of the county or counties in which its bridge or any part thereof
is situated or to be located.
[R. C. 1903, § 4522; Civ. C. 1877, § 528; R. C.
:

1899.

§

3162.]

No such
§ 4996. No tolls without authority from county commissioners.
corporation shall construct, or take tolls on, a bridge until authority is granted
therefor by the board of countv commissioners of the county or counties in
which it is to be located. [R. C. 1905, § 4523; Civ. C. 1877, § 529; R. C. 1899.
§

3163.]

§ 4997. When franchise forfeited. Every such corporation also ceases to
be a body corporate
1. If within six months from the issue of its certificate by the secretary
of state it has not obtained such authority from the board or boards of
eounty commissioners as mentioned in the last section; and if within one
year thereafter it has not commenced the construction of its bridge ami
actually expended thereon at least ten per cent of its capital stock.
2. If within three years from the issuing of its certificate of incorporation
the bridge is not completed.
[R. C. 1905. § 4524; Civ. C. 1877, § 530; R. C.
1899, § 3164.]
§ 4998. Bridge

must be in good condition. Every bridge corporation must
all times keep the bridge in good and safe condition for travel both night
and day. -unless it is rendered impassable by reason of floods or higli water:
and if it is destroyed by fire or other causes the corporation must rebuild
within a period of one year from such destruction, or its corporate rights
shall be forfeited and cease to exist.
[R. C. 1905. § 4525; Civ. C. 1877, § 531
at

R. C. 1899.
Kisrhts

3165.]
and duties of toll-bridge proprietors.

§

58 L.R.A. 155; 30 L.R.A. (N.S.)

360.

Penalty for excessive toll. Such corporation
§ 4999. Toll rates posted.
previous to receiving and as a condition precedent to the right to receive
any toll upon the use of its bridge must set up and keep in a conspicuous
place on the bridge a board on which must be written, painted or printed
in a plain and legible manner the rates of toll which shall have been prescribed
hy the board of county commissioners; and if such corporation shall demand
or receive any greater rate of toll than the rates so prescribed it shall be subject to a fine of ten dollars for each offense, to be recovered in an action by
'he partv aggrieved or bv anv public officer making the complaint.
[R. C.
1905. 5 4526: Civ. C. 1877. § 532: R. C. 1899. § 3166.]
Conditions to ri«ht to take tolls. 58 L.R.A. Ifi3; 30 L.RA.fN.S.) 363.
,",f»:;.
Velii, lo* puhjert to tolls.
30 L.R.A. N.S.
I

)

§ 5000. No tolls when bridge in bad condition. Penalty. No such corporation shall di-mand or receive toll whenever said bridge is not in good and safe
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condition for use and any person having paid toll on such bridge and finding
the same in a bad or unsafe condition for loaded wagons or teams shall have
the right to make complaint before any justice of the peace in the county or
counties in which the bridge is located, who shall thereupon summon the
said corporation through its toll gatherer, officers or directors to appear
before him to answer the complaint within not over five days from the date
thereof, and if upon the hearing it is found that the bridge is not in a good and
safe condition for use. or is in a bad condition and unsafe for loaded wagons
or teams, the justice of the peace must impose a fine not less than ten dollars
nor more than fifty dollars upon such corporation and he must thereupon
enter judgment and issue his order that no toll be collected upon said bridge
until it is put in good repair and safe condition.
[R. C. 1905, § 4527 Civ. C.
1877, § 533 R. C. 1899, § 3167.]
§ 5001. Passage prevented until toll paid. Unlawful interference. Each
toll gatherer may prevent from passing through his gate all persons, animals
or vehicles subject to toll until he shall have received, respectively, the tolls
authorized to be collected, and if he willfully or unreasonably hinders or
lelays any such persons, animals or vehicles from passing, when the lawful
toll has been paid or tendered, he shall forfeit and pay for each offense a sum
not less than five dollars nor more than twenty-five dollars, to be recovered in
an action by the party aggrieved. [R. C. 1905, § 4528; Civ. C. 1877, § 534;
R. C. 1899. § 3168.]
Every person who forcibly, will§ 5002. Penalty for unlawful passing.
fully or fraudulently passes over such bridge without having paid or tendered
the legal toll for himself and the property in his charge shall for each offense
forfeit and pay to the corporation injured a sura not exceeding twenty-five
dollars, to be recovered in an action in the name of such corporation.
[R. C.
1905, § 4529; Civ. C. 1877. § 535; R. C. 1899, § 3169.]
§ 5003. Annual report to county board. The president and secretary of
every bridge corporation must annually within twenty days from the first
day of January report under oath to the board of county commissioners of
the county in which the articles of incorporation are filed, specifying as
follows: The costs of constructing and providing all necessary appendages
and appurtenances of their bridge the amount of all moneys expended thereon
since its construction for repairs and incidental expenses; the capital stock,
how much paid in and how much actually expended thereof; the amount
received during the year for tolls and from all other sources, stating each
separately; the amount of dividends made; the indebtedness of the corporation, specifying for what it was incurred the net amount of profits and such
other facts and particulars respecting the business of the corporation as the
board of countv commissioners may require. [R. C. 1905, § 4530; Civ. C.
1877. § 536; R. C. 1899, § 3170.]
§ 5004. Publication of report. Penalty for failure. Such corporation must
cause the report required in the preceding section to be published for four
weeks in a newspaper published in the town or city nearest such bridge.
A failure to make such report and to publish it as aforesaid subjects the
corporation to a penalty of two hundred dollars; and for every week permitted to elapse after such failure an additional penalty of fifty dollars,
payable in each ease to the county or counties from which the authority
to construct and take tolls is derived at the suit of such county or counties.
All such cases must be reported by the boards of county commissioners to
the state's attorney, who must commence an action therefor.
[R. C. 1905,
§ 4531 ; Civ. C. 1877, § 537 ; R. C. 1899, § 3171.]
;

;

•

;

;

;
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CIIAPTER 23.
AND BENEVOLENT CORPORATIONS.

RELIGIOUS, EDUCATIONAL

Abticlk

1.

2.

General Provisions, §§ 5005-5012.
Provisions Relating to Educational Corporations, §§ 50135016.

3.

4.

Fraternal Corporations, §§ 5017-5024.
Status and Organization of Fraternal Corporations,

§§ 5025-

5042.
6.
6.

7.

8.
9.

Fraternal Beneficiary Associations, §§ 5043-5058.
Fraternal Benefit Societies, §§ 5059-5090.
Cemetery Corporations, §§ 5091-5099.
Homes for Orphans, §§ 5100-5108.
Dependent Children, §§ 5109, 5110.
Article 1.— General Provisions.

A

corporation for religious, educational, benevolent,
§ 5005. How formed.
charitable or scientific purposes may be formed in the manner provided in
chapter 12. [R. C. 1905, § 4532; Civ. C. 1877, § 538; 1891, ch. 48, § 2; R.
1895, § 3172.]
§ 5006. Annual report. The trustees or directors of all such corporations
must annually make a full report of all their property, real and personal,
including property held in trust by them, and of the condition thereof and of
all their affairs to the members of the corporation for which they are acting.
[R. C. 1905, § 4533; Civ. C. 1877, § 541 R. C. 1899, § 3173.]
All such corporations shall have
§ 5007. May acquire and sell property.
power to acquire property, both real and personal, by purchase, devise or
bequest and to hold the same and may sell, exchange or mortgage any or
all property held or owned by them in the manner determined by their bylaws or by majoritv vote of their members at a meeting called for that
R. C.
purpose.
[R. C. 1905, § 4534; Civ. C. 1877, § 542; 1881, ch. 28, § 1

C

;

:

1895. § 3174.]

All religious corporations organized
§ 5008. Transferring cemetery lota.
and existing under and by virtue of the laws of the state of North Dakota,
and now owning, holding, controlling or operating, or who may own, hold,
control or operate any land for cemetery purposes shall be subject to and
governed by the provisions of article 7 of this chapter. [R. C. 1905, § 4535:
1901. ch 50.]
Such corporations may in their by-laws in addition to
§ 5009. By-laws.
the provisions of section 4535 provide for:
1. The qualification of members, mode of election and terms of admission
to membership.
2. The fees of admission and dues to be paid to their treasury by members.
3. The expulsion and suspension of members for misconduct or nonpayment of dues also for restoration to membership.
4. Contracting, securing, paying and limiting the amount of their indebted;

ness.
5. Other regulations not repugnant to the law of the state and consonant
with the objects of the corporation. [R. C. 1905, § 4536; Civ. C. 1877, § 543;

R. C. 1895, § 3175.]

§ 5010. Subsequent members have equal rights. Members admitted after
incorporation have all the rights .^nd privileges and are subject to the same
[R. C. 1905,
responsibilities as members of the association prior thereto.
§ 4537; Civ. C. 1877, § 544; R. C. 1899, § 3176.]
No member, or his legal representa§ 5011. Membership rights personal.
tive, must dispose of or transfer any right or privilege conferred on him
1211

Digitized by

Google

CIVIL CODE.

§§ 5011-5017

Beliijiovs,

Educaliowil and

by reason of his membership of such corporation, or be deprived thereof,
except as herein provided.
[R. C. 1905, § 4538; Civ. C. 1877, § 545; R. C.
-

1899, § 3177.]
§ 5012. Title vests in successors in trust. All grants or deeds from private
individuals, or acts of legislative bodies, transferring, conveying or granting
real estate in this state to any bishop, dean, rector, vestryman, deacon, director, minister or any other officer or officers of any church or organized
religious society in trust for the use and benefit of such society of which they
are such officer or officers, which have been or may be made, done or executed
shall vest in their successor or successors in office, or other officer which such
society may at any time designate, all the legal or other title, to the same
extent and in all respects the same, as trustee of such trust for the use and benefit of such society, which such bishop, dean, rector, vestryman, deacon, director,
minister or other officer or officers had under such grant, deed or act; and
all transfers or sales made by such officer or officers so acquiring title by virtue
of this section by succession in office shall have all the validity, force and
effect that it would have had, had it been made by such bishop, dean, rector,
vestryman, deacon, director, minister or other officer or officers, while holding
under and by virtue of such grant, deed or act of such legislative bodv.
[R. C. 1905. § 4539; R, C. 1899, § 3178.]

Article

2.

— Provisions Relating

to Educational Corporations.

All donations, devises or be§ 5013. Donations for particular purposes.
quests made to an educational corporation for particular purposes, when
accepted, shall be applied in conformity with the express condition of the
donor or devisor. [R. C. 1905, § 4540; Civ. C. 1877, § 549; R. C. 1899, § 3179.]
Educational corporations have power to
§ 5014. Powers of corporation.
appoint a president or principal for the institution and such professors,
tutors and other agents and officers as may be necessary and to displace
any of them as the interests of the institutions may require; to fill vacancies,
to prescribe and direct the course of studies and the discipline to be pursued
and observed in the institution and the rates of tuition in the same; and the
president and professors shall constitute the faculty of such institution; and
they have power to enforce the rules and regulations enacted for the government and discipline of the students and to suspend and expel offenders as
may be deemed expedient. [R. C. 1905, § 4541; Civ. C. 1877, § 550; R. C.
1895, § 3180.]
Every such corporation having the rank of
§ 5015. Degrees conferred.
a college or university has power to confer, on the recommendation of the
faculty, all such degrees or honors as are usually conferred by colleges and
universities in the United States and such others, having reference to the
course of studies and the worth and accomplishment of the student, as mav
be deemed proper. [R. C. 1905, § 4542 Civ. C. 1877, § 551 ; R. C. 1899, § 31S1 "i
§ 5016. Mechanics and agriculture. Such corporation may connect with
its institution, to be used as a part of its course of education, any mechanical
shops or machinery or lauds for agricultural purposes, not exceeding three
hundred and twenty acres, to which may be attached all necessary buildings
for carrving on the mechanical and agricultural purposes of such institution.
[R. C. 1905, § 4543; Civ. C. 1877, § 552; R. C. 1899, § 3182.]
'

;

Article

Who may

3.

— Fraternal

Corporations.

Lodges, chapters, posts, encampments, councils,
commanderies. clubs or associations controlled by. or mainly composed of
members of such fraternities or associations and other similar organizations.
Krand or subordinate, of the fraternities or associations commonly known
as the Free and Accepted Masons. Independent Order of Odd Fellows. Grand
§ 5017.

form.
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Army of the Republic, Knights of Pythias, and other similar benevolent, social
or charitable fraternities or associations not organized for fraternal insurance, inav become corporations upon compliance with the provisions of this
article.
[R. C. 1905, § 4544 1890, ch. 72, § 1; R. C. 1899, § 3183 ; 1901, ch. 91.]
Aa to fraternal bcneBt societies, »ee sections 5O59-5000.
;

Any such lodge, chapter, post, encampment,
§ 5018. Contents of articles.
council, commandery, club or association or other similar organization, desiring
to avail itself of the provisions of this article, shall cause to be prepared
articles of incorporation, which must set forth
1. The corporate name by which said corporation shall be known.
The place where it shall be located.
The time during which it shall exist.
4. The number of its directors or trustees, and the names and residences
of the members who shall serve as directors or trustees until the election
and qualification of their successors in office.
5. Whether it shall be subject to any jrrand, supreme or sovereign lodge
or other superior body or bodies.
6. The amount of property, not exceeding one hundred thousand dollars,
which it may hold, and the disposition to be made of the same in case of its
2.
3.

dissolution.
7. Whether the private property of its members shall be liable for its
corporate debts. [R. 0. 1905. § 4545; 1890. eh. 72. § 2; 1901, ch. 91.]
§ 5019. Articles to be acknowledged. The articles of incorporation must
be subscribed and acknowledged by the trustees or directors therein named,
who shall append thereto an affidavit duly subscribed and sworn to by each of
them, setting forth that at a regularly called meeting of the lodge or body
which it is proposed to incorporate, the date of which meeting shall be stated
in such affidavit, it was voted by a majority of the members present at such
meeting to incorporate such lodge or other body and that the affiants are
the duly elected directors or trustees of such lodge or other body.
[R. C.
1905, § 4546; 1890, ch. 72. § 3; R. C, 1899, § 3185.]
§ 5020. Member's liability. The private property of the members of corporations formed under this article shall not be liable for its corporate debts,
unless it is so provided in the articles of incorporation.
[R. C. 1905, § 4547;

1890. eh. 72. § 4; R.

Term
article may

§ 5021.
this

•

('. 1S99.
of existence.
be perpetual

§

3186.]

The duration of corporations organized under

if it is so stated in the articles of incorporation.
[R. C. 1905, § 4548; 1890, ch. 72, § 5; R. C. 1899. § 3187.]
All corporations formed under this article shall have
§ 5022. By-laws.
the power to enact by-laws not inconsistent with the laws of the United
States or the state of North Dakota and to amend and repeal the same in
such manner as the members thereof shall determine. Every corporation
formed under this article shall within three months after the filing of its
articles of incorporation in the office of the secretary of state adopt by-laws
and file a copy thereof within one month after the adoption thereof in the
office of the secretary of state.
The copy so filed shall be certified to by the
directors or trustees of the corporation as being a true copy of the by-laws
of such corporation.
copy of any by-law thereafter adopted, similarly
certified to, shall be filed in the office of the secretary of state within one
month after its adoption and in case of the repeal or amendment of any bylaw the directors or trustees shall within one month after such amendment
or repeal file with the secretary of state a certificate setting forth the fact of
such amendment or repeal. [R. C. 1905, § 4549; 1890, ch. 72, § 6; R. C. 1899,
§ 3188.]
§ 5023. Corporations governed by by-laws. All corporations formed under
this article shall elect their directors or trustees and their officers and call
and hold their meetings at the time and in the manner prescribed by their by-

A
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laws.
The officers, other than directors or trustees, shall be such as th«>
by-laws shall prescribe and shall perform such duties as may be designated by
the by-laws.
[R. C. 1905, § 4550; 1890, ch. 72, § 7; R. C. 1899, § 3189.]
It may be provided in
§ 5024. Articles, what may contain. Dissolution.
the articles of incorporation of any corporation formed under this article
that such corporation and the members thereof shall be subject to the jurisdiction of some grand, supreme or sovereign lodge or other body or bodies
of the association or fraternity to which the lodge or other organization
forming such corporation may belong and that in case such supreme, grand or
sovereign lodge, or other superior body or bodies shall at any time revoke or
suspend the charter granted by it to such subordinate lodge or other organization, or whenever by the laws and usages of the organization of which
such subordinate body forms a part, the said subordinate body shall become
defunct, then the corporate powers of such lodge or other subordinate organization shall cease and determine, except that such corporation as such shall
have power to sell, convey and dispose of its property and collect debts due
it; and all such proper! y and debts shall be delivered up to the grand,
supreme or sovereign lodge or other bodj' or bodies of the association or fraternity to which such subordinate body forming such corporation may belong
or owe allegiance in accordance with the law and usages of said fraternity
or association. [R. C. 1905, § 4551 1890, ch. 72, * 8; 1891, ch. 49, § 1; R. C.
;

1899, § 3190.]

Article 4.— Status and Organization of Fraternal Corporations.
Associations known as lodges, chapencampments, councils, commanderies, consistories and other simihaving a seal and working under a charter issued by some
grand or sovereign body of a like character to themselves, of the fraternities
or associations commonly known as the various organizations of Free Masons.
Independent Order of Odd Fellows, Grand Army of the Republic, Knights of
Pythias and other similar benevolent or charitable fraternities or associations,

§ 5025. Fraternities and associations.

ters, posts,

lar organizations,

.

not organized for profit or for fraternal insurance, located in this state, shall,
from and after the taking effect of this article, be deemed to be corporations,
notwithstanding no articles of incorporation have been filed, and no charter
granted by this state. [R. C. 1905, § 4552; 1901, ch. 89, § 1.1
Conclusiveness of decision of tribunals of fraternal societies.

49 L.R.A. 353.

§ 5026. Charter. Copy of to be filed with the secretary of state and register of deeds. Fees of. Every such association now in existence shall, within
thirty days of the taking effect of this article, and every association hereinafter
organized shall, within thirty days after perfecting such organization and
electing its officers, file with the secretary of state a copy of its charter under
which it works, certified by the secretary of such organization, under the
seal thereof, and shall likewise deposit a copy of such charter so certified in
the office of the register of deeds of the county in which such body is located,
and the secretary of state shall be paid a fee of five dollars therefor, and the
register of deeds the same fee as for filing a chattel mortgage. At the same
time, such association or organization shall cause to be deposited with the
secretary of state a statement signed by the chief officer of such association
and attested by its secretary, showing
1. The name by which such association or organization shall be known,
which shall correspond with the name given to it in its charter if there be one.
2. The place where it is, or shall be located.
3. The time during which it shall exist.
4. The names and designations of its elective officers, the names and
number of its board of directors or trustees, the names and number of its

finance committee, if any, then serving as such officers, trustees or finance
committer, until the election or qualification of their successors in office.
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5. The name of 1 he grand, supreme or sovereign lodge, or other superior
body or bodies to which it owes allegianee.
6. If the private property of its members is liable for its association debtto what extent.
7. The maximnm limit of its indebtedness, which in no ease shall exceed
one hundred thousand dollars. [R. C. 1905, § 4553; 1901, eh. 89. § 2.]

Incorporated club whoso articles provide that members shall not be liable for corporate
is owner of liquor sold by club.
State v. Mudie, 22 S. D. 41, 115 N. W. 107.

debti,

§ 5027. By-laws. Copy of to be filed with secretary of state. Every such
association shall within three months after the taking effect of this article,
or within three months after the filing of certificate above mentioned, fibin the office of the secretary of state a copy of such by-laws as pertain to the
election of the directors or trustees, officers and the appointment of its finance
committee, if any, and the management of its business affairs. Such copy
so filed shall be certified by its directors, or trustees, as being a true copy
of all such by-laws as relate to the subject above specified, and within one
month after the adoption of any new by-law, or the repeal or amendment oi'
any by-law, relating to such subjeot, a copy thereof, duly certified by the
directors or trustees, shall be filed with the secretary of state.
[R. C. 1905.
§ 4554; 1891, eh. 89, § 3.]
failing to
association
5028.
comply.
Penalty.
Failure
to
Any
such
§
comply with either section 5026 or 5027 shall forfeit to the state the sum of
five dollars to he collected by suit.
[R. C. 1905, § 4555; 1901, ch. 89, § 4.]
§ 5029. Duration. The duration of such association shall be perpetual, or
for such a length of time as is shown by the certificate filed as hereinbefore
provided for. [R. C. 1905, § 4556; 1901, ch. 89, § 5.]
Any such association has power:
§ 5030. Powers.
1. To have succession by its associate name.
2. To sue and be sued in any court.
3. To make and use a common seal and alter the same at pleasure.
4. In its associate name to purchase, hold and transfer and convey real
and personal property.
5. To appoint such subordinate officers and agents as the business of the
association may require and allow them suitable compensation.
6. To make by-laws, not inconsistent with the law of the land, for the
management of its affairs and property.
7. To admit members and to suspend, reinstate or expel its members under
the rules, by-laws and customs of such association.
8. To enter into any obligation or contract essential to the transaction
of its affairs, or authorized by a vote of its members.
9. To apply its funds and property to charitable and benevolent objects
pursuant to the purpose for which such association is organized. [R. C. 1905,
§ 4557: 1901, eh. 89, § 6.]
§ 5031. Property, power to acquire. Any such association shall have power
to acquire property, both real and personal, by purchase, devise or bequest,
to an amount not exceeding one hundred thousand dollars in value, and to
hold the same, and may sell, exchange or mortgage any or all property held or
owned by it, in the manner determined by its by-laws or by a majority vote
of its members present at a meeting called for such purpose.
[R. C. 1905,
§ 4558: 1901, ch. 89, § 7.]
§ 5032. Contracts and investments. Any such association may make contracts and invest its funds in the name of such association, contract debts,
issue bonds or other evidence of its indebtedness for money, labor done,
or money or property actually received, and to a total indebtedness not to
exceed in amount the value of its corporate property, both real and personal,
actually owned by such association.
fR. C. 1905, § 4559; 1901, ch. 89, § 8.]
The membership of any such association shall be
§ 5033. Membership.
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fixed and determined, each one according to
usages.
[R. C. 1905, § 4560; 1901, ch. 89, § 9.]

§ 5034. Directors, trustees

and

officers.

•

its

Religious,

Educatioml and

laws, rules, customs

Any such

association under

and
this

article shall elect its directors or trustees and its officers and call and hold
its meetings at the time, and in the manner, prescribed by its by-laws, or by

the laws, rules, customs and usages of its supreme, grand or superior body.
The elective officers, including directors or trustees, shall be such as its
superior body may require or the by-laws shall prescribe, and shall perform
such duties as may be designated by the by-laws. [R. C. 1905, § 4561; 1901.
eh. 89, § 10.]

§ 6035. Directors or trustees. Organization. Such associations may have
a board of directors or trustees consisting of one, and not more than eleven
members, who shall perform the duties usually performed by the board of
directors of business corporations, or as may be prescribed by the by-laws, and
such board may organize and elect a president, vice-president, secretary and
treasurer thereof, and the secretary thereof shall preserve a record of all meetings and transactions of such board, which shall be at all times open to the
inspection of any member of such association.
[R. C. 1905, § 4562; 1901,
eh. 89, § 11.]
The property of any such association,
§ 5036. Property liable for debts.
both real and personal, shall be liable for the debts thereof; provided, that
this shall not be construed as applying to the properties or paraphernalia
used in the initiatory or degree work of such lodge, chapter, post, encampment, council, commandery, consistory or other similar organization, or to
the rituals and other books pertaining to the written or unwritten work.
[R. C. 1905, § 4563; 1901, ch. 89, § 12.]
The private
§ 5037. Private property not liable for corporation debts.
property of the members of such association shall not be liable for its ccrpo

rate debts except by vote of its members, and then only the private property
of stub members as are present at a meeting and voting in the affirmative
upon such a proposition, which vote shall be by yeas and nays, and the minutes
of such meeting-shall show the names of those voting in the affirmative and of
those voting in the negative, which record shall be prima facie evidence of the
facts therein contained; provided, however, that the property of each director,
trustee or other officer incurring or authorizing an indebtedness in excess of
the value of all the corporate property of such association, both real and
personal, shall be liable for such excess expenditures, except of such officers
as may file with the secretary of such association, at the time such excess
indebtedness is authorized or incurred, a written objection thereto, or is
absent from the meeting authorizing or incurring such excess indebtedness.
[K. C. 1905, § 4564: 1901. eh. 89, § 13.]
Any such association shall not
§ 5038. Association shall not issue stock.
issue any stock, nor any member thereof have or acquire any divisional share
in the property belonging to such association, nor the right to sell, transfer
or convey, any right, property or membership therein; nor shall any estate
in any property of such association vest in the heirs of any member at his
death, but all of his right, title and interest in such association shall cease
and determine at his death or upon ceasing to be a member thereof. [R. C.
1905. § 4565: 1901. eh. 89. § 14.
§ 5039. Association shall not declare dividends or divide property. No such
association shall declare any dividends or divide its property among its
members during the existence of such association, and upon its dissolution,
its property shall be disposed of after all its just debts are paid, in a manner
provided for by a majority vot»' of all the members of such association present
at a meeting duly called for such purpose; provided, however, that before
any such distribution is made, or division had. its elective officers shall fib'
a certificate in the office of the register of deeds in the county in which such
|
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located, stating that all its debts are paid, and any officer signing
such a certificate shall be personally liable in his private estate for any debt
of such an association outstanding and unpaid ; and provided, however, that
all such property and debts due to such association shall be delivered up to
the grand, supreme or sovereign lodge or other body or bodies of the association or fraternity to which such subordinate body forming such association
may belong or owe allegiance, if required by the law and usages of such
fraternity or association.
[R. C. 1905, § 4566; 1901, ch. 89, § 15.]
§ 5040. Charter, when revoked or suspended. Whenever the supreme, grand
or sovereign lodge or other superior body or bodies, shall at any time revoke
or suspend the charter granted by it to such subordinate lodge or other
organization, or whenever by the laws and usages of the organization of which
such subordinate body forms a part, or by operation of any law of this state,
or by a vote of the majority of its members called for such purpose, when
not in conflict with the laws of its superior body, the said subordinate body
shall become defunct, then the corporate powers of such lodge, or other subordinate organization shall cease and determine, except that the directors or
trustees last elected shall act as trustees to close up its affairs, and may
collect the debts due such association, settle the debts contracted by such
association, and to pay such debts, shall have power to sell, convey and dispose
of its property, or sufficient thereof to do so, and the remainder of its propcrty, both real and person, shall then be disposed of as iu this article;
provided, that all rituals, books, properties and paraphernalia relating to,
or used in, the secret work of such lodge, chapter, post, encampment, council,
eommandery, consistory or other similar organization, shall be delivered by
said directors or trustees to the supreme, grand or sovereign lodge, or other
superior body to which such lodge, chapter, post, encampment, council, eommandery, consistory or other similar organization is subordinate. [R. C. 1905,
§ 4567; 1901, ch. 89, § 16.]
§ 5041. Service of process, how made. Service of process against such associations shall be made as provided for service of process upon other corporations, and conveyances of its real estate shall be signed by its chief officer,
or person acting as such, and attested by its secretary, or other like officer
under its associafion seal. [R. C. 1905. § 4568; 1901, ch. 89, § 17.]
§ 5042. This article shall not apply to such societies of this character as
have already incorporated under provisions of law prior to the taking effect
of this article, or which mav elect to so incorporate.
[R. C. 1905. § 4569;
1901, ch. 89. § 18.1

association

is

Article

5.

— Fratkr.val

Be-nkficiary Associations.

perhaps superseded in part by tbe provisions in article 6, sections 505VSee section 5061a and the last paragraph in section 5038.
fraternal beneficiary association
§ 5043. Fraternal beneficiary societies.
is hereby declared to be a corporation, society or voluntary association, formed
or organized and carried on. for the sole benefit of its members and their
'this article is

5090.

A

beneficiaries and not for profit. Each association shall have a lodge system,
with ritualistic form of work and representative form of government, and
shall

make

provision for the payment of benefits in case of death, and

may

make provision for the payment of benefits in case of sickness, temporary
or permanent physical disability, either as the result of disease, accident or
old age, provided the period in life at which payment of physical disability
benefits on account of old age commences, shall not be under seventy years,
subject to their compliance with its constitution and laws. The fund from
which the payment of such benefits shall be made, and the fund from which
the expenses of such association shall be defrayed, shall be derived from
assessments or dues collected from its members. Payment of death benefits
shall be to the families, heirs, blood relatives, affianced husband or affianced
77
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Such association shall be
of, or to persons dependent upon the member.
governed by this article and shall be exempt from the provisions of insurance
laws of this state, and no law hereafter passed shall apply to them unless
they be expressly designated therein. Any such fraternal beneficial association may create, maintain, disburse and apply a reserve or emergency fund
in accordance with its constitution or by-laws.
[R. C. 1905, § 4570; 1901,

wife

ch. 90,

§

Who

1.]
ia

societies.

a "dependent" within Btatute or rules defining beneficiaries of mutual benefit
2 L.K.A.

(

N .S.

)

6:>3;

36 L.R.A.(N.S.) 208; 37 L.R.A. (N.S.) 1191.

§ 6044. How to proceed. All such associations coming within the description, as set forth in section 5043, organized under the laws of this or any other
state, province or territory, and now doing business in this state, may continue such business; provided, that they hereafter comply with the provisions
of this article regulating annual reports and the designation of the commissioner of insurance as the person upon whom process may be served as hereinafter provided. [R. C. 1905, § 4571; 1901, ch. 90, § 2.]
§ 5045. How to do business in this state. Any such association coming
within the description, as set forth in section 5043, organized under the laws
of any other state, province or territory, and not now doing business in this
state, shall be admitted to do business within this state when it shall have
filed with the commissioner of insurance, a duly certified copy of its charter
and articles of association, and a copy of its constitution or laws, certified
to by its secretary or corresponding officer, together with the appointment of
the commissioner of insurance of this state as a person upon whom process
may be served as hereinafter provided; and, provided, that such association
shall be shown to be authorized to do business in the state, province or territory in which it is incorporated or organized, in case the laws of such state,
province or territory shall provide for such authorization; and in case the laws
of such state, province or territory do not provide for any formal authorization to do business on the part of such association, then such association shall
be shown to be conducting its business in accordance with the provisions of
this article, for which purpose the commissioner of insurance of this state
may personally, or by some person to be designated by him, examine into
the condition, affairs, character and business methods, accounts, books and
investments of such association at its home office, which examination shall
be at the expense of such association, and shall be made within thirty days,
after the demand thereof, and the expense of such examination shall be limited to one hundred dollars.
[R. C. 1905, § 4572; 1901, ch. 90, § 3.]
§ 5046. Must file certificate of authorization. Any association doing business under this article shall be permitted to do business upon filing annually
with the commissioner of insurance of this state, the certificate of authorization of the insurance department of the state, province or territory in which
it is incorporated or organized
provided, however, in case of failure to file
said certificate by any such association, or in case the commissioner of insurance shall deem it necessary, he shall have power to examine, either personally
or by some person designated by him, into the condition, affairs, character,
business methods, accounts, books and investments of such association, at its
home office, which examination shall be at the expense of the association
the amount thereof shall not exceed one hundred dollars in associations with
no reserve or emergency fund, and two hundred dollars for associations with
a reserve or emergency fund. [R. C. 1905, § 4573; 1901, ch. 90, § 4.]
§ 5047. Must make annual report. Every such association doing business
in this state shall, on or before the first day of March of each year, make and
file with the commissioner of insurance of this state, a report of its affairs
and operations during the year ending on the thirty-first day of December,
immediately preceding, which annual report shall be in lieu of all other reports
;

1218

Digitized by

Google

lienevoleni Corporations.

CIVIL CODK.

50-47-50 J S

required by any other law. Such reports shall be upon blank forms, to be
provided by the commissioner of insurance, or may be printed in pamphlet
form, and shall be verified under oath by the duly authorized officers of such
association, and shall contain answers to the following questions
1. Number of certificates issued during the year, or members admitted.
2. Amount of indemnity effected thereby.
3. Number of losses or benefit liabilities incurred.
4.

Number

6.

The amount received from each assessment for the year.
Total amount paid members, beneficiaries, legal representatives or heirs.
Number and kind of claims for which assessments have been made.
Number and kind of claims compromised or resisted, and statement of

6.
7.

8.

of losses or benefit liabilities paid.

reasons.
9.

Does association charge annual or other periodical dues or admission

fees!
10.

case

How much
may

on each one thousand

dollars, annually or per capita, as the

be.

Total amount received, from what source and the disposition thereof.
Total amount of salaries paid to officers.
13. Does the association guarantee, in its certificate, fixed amounts to be
paid, regardless of amount realized from assessments, dues, admission fees
and donations?
14. If so, state amount guaranteed, and the security of such guaranty.
15. Has the association a reserve fund?
16. If so, how is it created, and for what purpose, the amount thereof, and
how invested!
17. Has the association more than one class?
18. If so, how many, and the amount of indemnity in each?
19. Number of members in each class.
20. If voluntary, so state, and give date of organization.
21. If organized under the laws of this state, under what law, and at what
time; giving chapter and year and date of the passage of the act.
22. If organized under the laws of any other state, province or territory,
state such fact, and the date of organization, giving chapter and year and
date of passage of the act.
23. Number of certificates of beneficiary membership lapsed during the year.
24. Number in force at beginning and end of year; if more than one class,
number in each class.
25. Names and addresses of its president, secretary and treasurer or corre11.

12.

sponding officers.
The commissioner of insurance is authorized and empowered to address any
additional inquiries to any such association, in relation to its doings or condition or any other matter connected with its transaction, relative to the
business contemplated by this article and such officers of such association, as
the commissioner of insurance may require, shall promptly reply in writing,
under oath, to all such inquiries. [R. C. 1905, § 4574; 1901, ch. 90, § 5.]
§ 5048. When principal office is not in the state. Each such association now
doing, or hereafter admitted to do, business within this state, and not having
its principal office within this state, and not being organized under the laws
of this state, shall appoint, in writing, the commissioner of insurance, and his
successors in office, to be its true and lawful attorney, upon whom all lawful
process in any action or proceeding against it must be served, and in such
writing shall agree that any lawful process against it, which is served on
said attorney, shall be of the same legal force and validity as if served upon
the association, and that the authority shall continue in force so long as anv
liability remains outstanding in this state. Copies of such certificate, certified
by said commissioner of insurance, shall be deemed sufficient evidence thereof,
;
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and shall be admitted in evidence with the same force and effect as the original
thereof might be admitted.
Service upon such attorney shall be deemed
upon such association. When legal process against any such
association is served upon said commissioner of insurance, he shall immediately notify the association of such service by letter, prepaid and directed
to its secretary or corresponding officer, and shall within two days after such
service forward in the same manner a copy of the process served on him to
such officer. The plaintiff in such process so served shall pay to the commissioner of insurance, at the time of such service, a fee of three dollars,
which shall be recovered by him as a part of the taxable costs, if he prevails
in the suit.
The commissioner of insurance shall keep a record of all
processes served upon him, which record shall show the day and hour when
such service was made. [R. C. 1905, § 4575: 1901, ch. 90, § 6.]
§ 5049. Insurance commissioner issues permit. The commissioner of insurance of this state shall, upon application of any association having the right
to do business within this state, as provided by this article, issue to such
association annually a permit in writing authorizing such association to do
business within this state, for which permit and all proceedings in connection
therewith, such association shall pav to said commissioner the fee of fifteen
dollars.
[R. C. 1905, § 4576; 1901, ch. 90, § 7.]
§ 5050. File articles of incorporation. Every fraternal or beneficiary society
or association which undertakes to furnish indemnity to its members or their
families, which is not incorporated under the laws of another state, shall
before doing business in this state, incorporate under the provisions of article 3
of this chapter, and in addition shall file with the commissioner of insurance
a duly certified copy of its articles of incorporation, and a copy of its* constitution and laws, duly certified by its secretary or corresponding officer,
and shall in all respects comply with, and be subject to, the provisions of
this article so far as the same are applicable. Such commissioner of insurance
shall, before issuing a permit to such corporation to do business, examine into
its character and ascertain that it in all things has complied with the requirements of this article. [R. C. 1905. § 4577: 1901, ch. 90. § 8.}
Such association shall not employ
§ 5051. Paid agents, when employed.
paid agents in soliciting or procuring members, except in the organization
or building up of subordinate bodies, or granting members inducements to
procure new members. [R. C. 1905, § 4578; 1901, ch. 90. § 9.]
No contract with any such association shall
§ 5052. Contract not valid.
be valid when there is a contract, agreement or understanding between the
member and the beneficiary that the beneficiary, or any person for him, shall
pay such member's assessments or dues, or either of them. [R. C. 1905, § 4579
sufficient service

:

1891. ch. 90, § 10.]
§ 5053. Benefit not liable to attachment. The money or other benefit,
charity, relief or aid to be paid, provided or rendered by any association
authorized to do business under this article, shall not be liable to attachment
by trustee, garnishee or other process, and shall not be seized, taken, appropriated or applied by any legal or equitable process, or by operation of law.
to pay any debt or liability of a certificate holder, or of any beneficiary named
in a certificate, or any person who may have any right thereunder.
[R. C.
1905, § 4580; 1901, ch. 90, § 11.]
§ 5054. Must show mortuary assessment rate. No association, not admitted
to transact business within this state prior to the taking effect of this article,
shall be incorporated, or given a permit, or certificate of authority to transact,
business within this state, as provided for by this article, unless it shall first
be shown that the mortuary assessment rates, provided for in whatever plan
or business it has adopted, are not lower than is indicated as necessary by
the following mortality table
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FRATERNAL CO.NURESS MORTALITY TABLE.
No. Livin*.

Ait«.

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

.

42
43
44
45
46
47
48
49

50
51

52
53
54
55
56
57

58
59
60
61
62
63

64
65
66
67
68
69
70
71

72

•

Probability
of Dying.

Ko. Dying,

500
501
502
503
505
507
510
513
517
522
527
533
540
548
557
567
578
591
606
622
640
660
683
708
734
761
790
822
857
894
935
980

100,000
99,500
98.999
98,497
97,994
97,489
96,982
96.472
95,959
95.442
94,920
94.393
93,s60
93,320
92,772
92.215
91,648
91.070
90,479
89.873
89.251
88,611
87,951
87.268
86,560
85.826
85,065
84,275
83.453
82.596
81,702
80,767
79,786
78.757
77,674
76.534
75,332
74.062
72.720
71.302
69.801
68.213
66.532
64.754
62.874
60.889
58.795
56.589
54.271
51.841
49,302
46,657
43,913

.

1,029
3,083
1,140
1,202
1,270
1,342
1,418
1,501
1,588
1,681
1,778
1.880
1,985
2.094
2.206
2.318
2.430
2.539
2,645
2.744
2,832

•

.005000
.005035
.005071
.005107
.005153
.005201
.005259
.005318
.005388
.005469
.005552
.005647
.005753
.005872
.006004
.006149
.006307
.006490
.006698
.006921
.007171
.007448
.007766
.008113
.008480
.008867
.009287
.009754
.0102693
.0108238
.0114440
.0121337
.0128970
.0137511
.0146767
.0157054
.0168587
.0181200
.0194995
.0210513
.0227504
.0246434
.0267240
.0290330
.0315711
.0343904
.0375206
.0409620
.0447753
.0489767
.0536489
.0588122
.0644912
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FRATERNAL CONGRESS MORTALITY TABLE — Continued.
Probability

No. Living.

\c«.

73

No. Dyioc.

2,909
2,969
3,009
3,026
3,016
2,977
2,905
2,799
2,659
2,485
2,280
2,050
1,800
1,539
1,277
1,023

41,081
38,172
35,203
32,194
29,168
26,152
23,175
20,270
17,471
14,812
12,327
10,047
7,997
6,197
4,658
3,381
2,358
1,570

74
75
76
77
78
79

80
81

82
83
84
85
86
87
88
S9
90

788
579
404
264
161
89
44
19

991
587
323
162
73
29
10

i)l

92
93
94
95
96
97
98

7
3

3

of

u>ing.

.0708113
.0777795
.0854757
.0939927
.1034010
.1138345
.1253506

J385163
.1521951
.1677694
.1849599
.1855707
.2250844
.2483460
.2741520
.3025732
.3341815
.3687898
.4076690
.4497445
.4984520
.5493827
.0027397
.6551724
.7000000
1.0000000

[R. C. 1905, § 4581; 1901, ch. 90, § 12.]
governed. Any such association, organized under the laws of
§ 6055.
this state, may provide for the meetings of its legislative or governing body
in any other state, province or territory, wherein such association shall have
subordinate bodies, and all business transacted at such meetings shall be
valid in all respects, as if such meetings were held within this state, and where
the laws of any such association provide for the election of its officers by votes
to be cast in its subordinate bodies, the votes so cast in its subordinate bodies
in any other state, province or territorv, shall be valid as if cast within this
state.
[R. C. 1905, § 4582: 1901, ch. 90. § 13.]
§ 5056. Fraudulent statements. Penalty. Any person, officer, member or
examining physician, who shall knowingly or willfully make any false or
fraudulent statement or representation, in or with reference to any application for membership, or for the purpose of obtaining any money or benefit,
in any association transacting business under this article, shall be guilty of
a misdemeanor, and upon conviction shall be punished by a fine of not less than
one hundred dollars, nor more than five hundred dollars, or imprisonment in
the county jail for not less than thirty days, nor more than one year, or both,
in the discretion of the court; and any person who shall willfully make a false
statement of any material fact or thing in a sworn statement as to the death
or disability of a certificate holder in any such association, for the purpose
of procuring payment of a benefit named in the certificate of such holder,
and any person who shall willfully make any false statement in any verified
report or declaration, under oath, required or authorized by this article, shall
be guilty of perjury, and shall be proceeded against and punished as provided by the statutes of this state in relation to the crime of perjury. [R. C.
1905, § 4583; 1901. ch. 90. § 14.
§ 5067. Refusing to make statement. Penalty. Any such association refus:ug or neglecting to make the report, as provided in this article, shall be

How

J

i
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excluded from doing business within this state. The commissioner of insurance must, within sixty days after failure to make such report, or in case
any such association shall exceed its powers, or shall conduct its business
fraudulently, or shall fail to comply with any of the provisions of this article,
give notice in writing to the attorney-general, who shall immediately commence an action against any such association to enjoin the same from carrying on any business. No injunction against any such association shall be
granted by any court, except on application by the attorney-general, at the
request of the commissioner of insurance, whether the state, or a member,
or other party, seeks relief. No association so enjoined shall have authority
to continue business until such report shall be made, or overt act or violations
complained of shall have been corrected, nor until the costs of such action
he paid by it, provided the court shall find that such association was in default
as charged, whereupon the commissioner of insurance shall reinstate such
association, and not until then shall such association be allowed to again do
business in this state. Any officer, agent or person acting for any association
or subordinate body thereof within this state, while such association shall
be so enjoined or prohibited from doing business pursuant to this article,
shall be deemed guilty of a misdemeanor, and on conviction thereof, shall be
punished by a fine not less than twenty-five dollars nor more than two hundred dollars, or by imprisonment in the county jail for not less than thirty
days nor more than one year, or by both such fine and imprisonment, in the

.

discretion of the court.
[R. C. 1905, § 4584; 1901, ch. 90, § 15.]
§ 5058. Penalty for failure to comply. Any person who shall act within
this state, as an officer, agent or otherwise, for any association, which shall
have failed, neglected or refused to comply with, or shall have violated any
of the provisions of this article, or shall have failed or neglected to procure
from the commissioner of insurance a proper certificate of authority to transact business as provided for by this article, shall be subject to the penalty
provided in the last preceding section for the misdemeanor therein specified.
fR. C. 1905, § 4585; 1901, ch. 90, § 16.]

Article 6.— Fraternal Benefit Societies.
§ 5059. .Fraternal benefit societies defined. Any corporation, society, order
or voluntary association, without capital stock, organized and carried on
solely for the mutual benefit of its members and their beneficiaries, and not
for profit, and having a lodge system with ritualistic form of work and representative form of government, and which shall make provisions for the payment of death benefits in accordance with section 5062, is hereby declared to be
a fraternal benefit society.
[1913, ch. 191. § 1.]
See the note under the title of article 5 immediately preceding section 5043.
5060.
Lodge
system
defined.
Any society having a supreme governing or
§
legislative body, and subordinate lodges or branches by whatever name known,
into which members shall be elected, initiated and admitted in accordance with
its constitution, laws, rules, regulations and prescribed ritualistic ceremonies,
which subordinate lodges or branches shall be required by the laws of such
society to hold regular or stated meetings at least once in each month, shall
be deemed to be operating on the lodge system. [1913, ch. 191, § 2.]
§ 5061. Representative form of government defined. Any such society shall
be deemed to have a representative form of government when it shall provide
in its constitution and laws for a supreme legislative or governing body, composed of representatives elected either by the members or by delegates elected
directly or indirectly by the members, together with such other members as
may be prescribed by its constitution and laws; provided, that the elective
members shall constitute a majority in number and have not less than twothirds of the votes, uor less than the votes required to amend its constitution
and laws, and provided further, that the meetings of the supreme or governing
12211
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body, and the election of officers, representatives or delegates shall be held
as often as once in four years. The members, officers, representatives or delegates of a fraternal benefit society shall not vote by proxy.
[1913, ch. 191,
§ 3.]

§ 5061a. Exemptions. Except as herein provided, such societies shall be
governed by this article, and shall be exempt from all provisions of the insurance laws of this state, not only in governmental relations with the state. 'nit
for every other purpose, and no law hereafter shall apply to them unless they

be expressly designated therein. [1913, ch. 191, § 4.]
§ 5062. Benefits. Subsection 1. Every society transacting business under
this article shall provide for the payment of death benefits, and may provide
for the payment of benefits in case of temporary or permanent physical disability, either as the result of disease, accident, or old age; provided, the period
of life at which the payment of benefits or disability on account of old age
shall commence, shall not be under seventy years, and may provide for monuments or tombstones to the memory of its deceased members, and for the payment of funeral benefits. Such society shall have the power to give a member,
when permanently disabled or on attaining the age of seventy, all, or such
portion of the face value of his certificate as the laws of the society may provide provided, that nothing in this act contained shall be so construed as to
prevent the issuing of benefit for a term of years less than the whole of life,
which are payable upon the death or disability of the member occurring within
the term for which the benefit certificate may be issued. Such society shall,
upon written application of the member, have the power to accept a part of
the periodical contributions in cash, and charge the remainder, not exceeding one-half of the periodical contribution, against the certificate with interest
payable or compounded annually at a rate not lower than four per cent per
annum provided, that this privilege shall not be granted except to societies
which have readjusted or may hereafter readjust their rates of contributions,
and to contracts affected by such readjustment.
Subsection 2. Any society which shall show by the annual valuation hereinafter provided for that it is accumulating and maintaining the reserve not
lower than the usual reserve computed by the American experience table and
four per cent interest, may grant to its members extended and paid up prolection, or such withdrawal equities as its constitution and laws may provide
provided, that such grants shall in no case exceed in value the portion of the
reserve to the credit of such members to whom they are made. [1913, ch. 191.
;

;

:

.

§ 3-]

§ 6063. Beneficiaries. The payment of death benefits shall be confirmed (confined) to wife, husband, relative by blood to the fourth degree, father-in-law.

mother-in-law, son-in-law, daughter-in-law, stepfather, stepmother, stepchildren, children by legal adoption, or to a person or persons dependent upon
the member; provided, that if after the issuance of the original certificate tinmember shall become dependent upon an incorporated charitable institution,
he shall have the privilege with the consent of the society to make such institution his beneficiary. Within the above restrictions, each member shall hav<the right to designate his beneficiary, and from time to time have the same
changed in accordance with the laws, rules and regulations of the society, and
no beneficiary shall have or obtain any vested interest in the said benefit
until the same has become due and payable upon the death of the said member provided, that any society may, by its laws, limit the scope or beneficiaries
within the above classes.
[1913, eh. 191, § 6.]
Who is a " dependent " within 6tati.it*- or rules defining beneficiaries of mutual benefit
;

societies.

2

L.H.A.(N>\)

:t«

L.K.A.1N.S.) 20*:

?,7

L.R.A.(N.S.)

1191.

Any society may admit to beneficial
§ 5064. Qualifications of membership.
membership any person not less than sixteen and not more than sixty year>
uf age, who has been examined by a legally qualified physician, and whose
examination has been supervised and approved in accordance with the laws of
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the society; provided, that any beneficiary member of such society who shall
apply for a certificate providing for disability benefits, need not be required to
pass an additional medical examination therefor. Nothing herein contained
shall prevent such society from accepting general or social members.
[1913,
ch. 191, § 7.]

§ 5066. Certificate. Every certificate issued by any such society shall
specify the amount of benefit provided thereby, and shall provide that the
certificate, the* charter or articles of incorporation, or, if a voluntary association,
the articles of association, the constitution and laws of the society and the
applications for membership and medical examination, signed by the applicant,
and all amendments to each thereof, shall constitute the agreement between
the society and the member, and copies of the same certified by the secretary
of the society, or corresponding officer, shall be received in evidence of the
terms and conditions thereof, and any changes, additions or amendments to
said charter or articles of incorporation, or articles of association, if a
voluntary association, constitution or laws duly made or enacted subsequent to the issuance of the benefit certificate shall bind the member and his
beneficiaries and shall govern and control the agreement in all respects the
same as though such changes, additions or amendments had been made prior
to and were in force at the time of the application for membership.
[1913,
ch. 191,

§

8.]

§ 5066. Funds. Subsection 1. Any society may create, maintain, invest,
disburse and apply an emergency, surplus or other similar fund in accordance with its laws. Unless otherwise provided in the contract, such funds
shall be held, invested and disbursed for the use and benefit of the society,
and no member or beneficiary shall have or acquire individual rights therein
or become entitled to any apportionment or the surrender of any part thereof,
except as provided in subsection 2 of section f>062. The funds from which
benefits shall be paid and the funds from which the expenses of the society
shall be defrayed, shall be derived from periodical or other payments by the
members of the society and accretions of said funds; provided, that no society
domestic or foreign, shall hereafter be incorporated or admitted to transact
business in this state which does not provide for stated periodical contributions sufficient to provide for meeting the mortuary obligations contracted,
when valued upon the basis of the national fraternal congress table of
mortality as adopted by the national fraternity congress, August 23, 1899, or
any higher standard with interest assumption not more than four per cent
per annum, nor write or accept members for temporary or permanent disability benefits except upon tables based upon reliable experience, with an
interest assumption not higher than four per cent per annum.
[1913, ch. 191,
§

9.]

.
.

Subsection 2. Deferred payments or installments of claims shall be considered as fixed liabilities on the happening of the contingency upon which
such payments or installments are thereafter to be paid. Such liability shall
be the present value of such future payments of installments upon the rate
of interest and mortality assumed by the society for valuation, and every
society shall maintain a fund sufficient to meet such liabilities regardless of
proposed future collections to meet any such liabilities.
§ 5067. Investments. Every society shall invest its funds only in securities
permitted by the laws of this state for the investment of the assets of life
insurance companies provided, that any foreign society permitted or seeking
to do business in this state, which invests its funds in accordance with the
laws of the state in which it is incorporated, shall be held to meet the requirements of this article for the investment of funds. [1913, ch. 191, § 10.]
§ 5068. Distribution of funds. Every provision of the laws of the society
for the payment by members of such society, in whatever form made, shall
distinctly state the purpose of the same and the proportion thereof which
;
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may

be used for expenses, and no part of the money collected for mortuary
or disability purposes, or the net accretions of either or any of said funds,
shall be used for expenses.
fl913. ch. 191, § 11.1
Distribution of assuta of insolvent insurance company. 38 L.R.A. 87.
Seven or more persons, citizens of the United
§ 5069. Organization.
States, and a majority of whom are citizens of this state, who desire to form
a fraternal benefit society, as defined by this article, may make and sign
(giving their addresses) and acknowledge before some officer competent to
take acknowledgment of deeds, articles of incorporation, in which shall bf
stated
1st. The proposed corporate name of the society, which shall not so closely
resemble the name of any society or insurance company already transacting
business in this state as to mislead the public or to lead to confusion;
2nd. The purpose for which it is formed
which shall not include more
liberal powers than are granted by this article, provided that any lawful,
social, intellectual, educational, charitable, benevolent, moral or religious ad
vantages may be set forth among the purposes of the society
and tinmode in which its corporate powers are to be exercised
3rd. The names, residences and official titles of all the officers, trustees,
directors or other persons who are to have and exercise the general control
and management of the affairs and funds of the society for the first year, or
until the ensuing election, at which all such officers shall be elected by tinsupreme legislative or governing body, which election shall be held not latcr
than one year from the date of the issuance of the permanent certificate.
Such articles of incorporation and duly certified copies of the constitution
and laws, rules and regulations,' and copies of all proposed form of benefit
certificates, applications therefor and circulars to be issued by such society,
and a bond in the sum of five thousand dollars, with sureties approved by
the commissioner of insurance, conditioned upon the return of the advane
payments, as provided in this section, to applicants, if the organization w
uot completed within one year, shall be filed with the commissioner of insurance, who may require such further information as he deems necessary, aru *
if the purposes of the society conform to the requirements of this article,
and all provisions of law have been complied with the commissioner of insurance shall so certify and retain and record (or file) the articles of ineor
poration, and furnish the incorporators a preliminary certificate authorizing
said society to solicit members as hereinafter provided.
Upon receipt of said certificate from the commissioner of insurance said
society may solicit members for the purpose of completing its organization
and shall collect from each applicant the amount of not less than one regular
monthly payment, in accordance with its table of rates as provided by its*
constitution and laws, and shall issue to each such applicant a receipt for the
amount so collected. But no such society shall incur any liability other
than for such advanced payments, nor issue any benefit certificate nor pay
or allow, or offer or promise to pay or allow to any person any death or
disability benefit until actual bona fide applications for death benefit certificates have been secured upon at least five hundred lives for at least onethousand dollars each, and all such applicants for death benefits shall have
been regularly examined by legally qualified practicing physicians, and
certificates of such examinations have been duly filed and approved by th<chief medical examiner of such society nor until there shall be established
ten subordinate lodges or branches, into which said five hundred applicants
have been initiated: nor until there has been submitted to the commissioner
of insurance, under oath of the president and secretary, or correspond in vr
officers of such society, a list of such applicants, giving their names, ad
dresses, date examined, date approved, date initiated, name and number of
the subordinate branch of which each applicant is a member, amount of
benefits to be granted, rate of stated periodical contributions, which *ball be

—

—
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to provide for meeting the mortuary obligation, contracted, when
valued for death benefits upon the basis of the national fraternal congress
table of mortality, as adopted by the national fraternal congress August 23.
1899, or any higher standard at the option of the society, and for disability
benefits by tables based upon reliable experience and for combined death
and permanent total disability benefits by tables based upon reliable experience, with an interest assumption not higher than four per cent per annum
nor until it shall be shown to the commissioner of insurance by the sworn
statement of the treasurer, or. corresponding officer of such society that at
least five hundred applicants have each paid in cash at least one regular
monthly payment, as herein provided per one thousand dollars of indemnity
be affected, which payments in the aggregate shall amount to at least
twenty-five hundred dollars; all of whieh shall be credited to the mortuary
or disability fund on account of such applicants, and no part of whieh may be
used for expenses.
Said advanced payments shall, during the period of organization, be held
in trust, and, if the organization is not completed within one. year, as here
inafter provided, returned to said applicants.
Tlie commissioner of insurance may make such examination and require
such further information as he deems advisable, and, upon presentation of
satisfactory evidence that the society has complied with all the provisions of
law. he shall issue to such society a certificate to that effect. Such certificate
shall be prima facie evidence of the existence of such society at the date of
such certificate. The commissioner of insurance shall cause a record of such
certificate to be made and certified copy of such record may be given in evidence with like effect as the original certificate.
No preliminary certificate granted under the provisions of this section
shall be valid after one year from its date, or after such further period, not
exceeding one year, as may be authorized by the commissioner of insurance
upon cause shown unless the five hundred applicants herein required haw
been secured, and the organization has been completed, as herein provided,
and the articles of incorporation and all proceedings thereunder shall become
null and void in one year from the date of said preliminary certificate, or
at the expiration of said extended period, unless such society shall have
completed its organization and commenced business as herein provided.
When any domestic society shall have discontinued business for the period
of one year, or has less than four hundred members, its charter shall become
null and void.
Every such society shall have the power to make a constitution and bylaws for the government of the society, the admission of its members, the
management of its affairs, and the fixing and readjusting of the rates of contribution of its members from time to time; and it shall have the power to
change, alter, add to, or amend such constitution and by-laws, and shall
have such other powers as are necessary and incidental to carrying into
effect the objects and purposes of the society.
[1913, ch. 191, § 12.]
§ 5070. Powers retained. Reincorporation. Amendments. Any society now.
engaged in transacting business in this state may exercise, after the passage
of this article, all of the rights conferred thereby, and all of the rights,
powers and privileges not exercised or possessed by it under its charter or
articles of incorporation not inconsistent with this article, if incorporated ; or
But no
if it be a voluntary association it may incorporate hereunder.
society already organized shall be required to reincorporate hereunder, ami
time
incorporation
from
to time
articles
of
society
may
amend
its
any such
in the manner provided therein, or in its constitution and laws, and all
such amendments shall be filed with the commissioner of insurance and shall
become operative upon such filing unless a later time be provided in such
amendments, or in its articles of incorporation, constitution or laws. [1913.
sufficient

o

;

•

rh. 191,

$
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§ 5071. Mergers and transfers. No domestic societies shall merge with or
accept the transfer of the membership or funds of any other society unless
such merger or transfer is evidenced by a contract in writing, setting out in
full the terms and conditions of such merger or transfer, and filed with the
commissioner of insurance of this state together with a sworn statement of the
financial condition of each of said societies by its president and secretary, or
corresponding officers, and a certificate of such officers, duly verified under
oath of said officers of each of the contracting societies that such merger
or transfer has been approved by a vote of two-thirds of the members of the
supreme legislative or governing body of each of said societies. Upon the
submission of said contract, financial statements and certificates, the commissioner of insurance shall examine the same, and if he shall find such
financial statements to be correct and the said contract to be in conformity
with the provisions of this section, and that such merger or transfer is just
and equitable to the members of each of said societies he shall approve
said merger or transfer, issue his certificate to that effect, and thereupon the
said contract of merger or transfer shall be of full force and effect.
In case such contract is not approved the facts of its submission and its
contents shall not be disclosed bv the commissioner of insurance.
[1913.
eh. 191, § 14.]

§ 5072. Annual license. Societies which arc now authorized to transact
business in this state may continue such business until the first day of April
next succeeding the passage of this article, and the authority of such societies
may thereafter be renewed annually, but in all cases to terminate on the
first day of the succeeding April; provided, however, the license shall continue in full force and effect until the new license be issued or specifically
refused.
For each such license or renewal the society shall pay the commissioner of insurance
dollars.
duly certified copy
or duplicate of such license shall be prima facie evidence that the licensee
is a fraternal benefit society within the meaning of this article.
[1913, ch.

A

191, § 15.]

§ 5073. Admission of foreign society. No foreign society now transacting
business, organized prior to the passage of this article, which is not now
authorized to transact business in this state, shall transact any business herein
without a license from the commissioner of insurance. Any such society
shall be entitled to a license to transact business within this state upon
filing with the commissioner a duly certified copy of its charter or articles of
association, a copy of its constitution and laws, certified by its secretary or
corresponding officer; a power of attorney to the commissioner of insurance
as hereinafter provided a statement of its business under oath of its presi
lent and secretary, or corresponding officers, in the form required by the
commissioner, duly verified by an examination made by the supervising insurance official of its home state or other state satisfactory to -the commissioner
of insurance of this state
a certificate from the proper official in
its home state, province, or country, that the society is legally organized a copy of its contract, which must show that benefits are provided
for by periodical, or other payments by persons holding similar contracts; and
upon furnishing the commissioner such other information as he may deem
necessary to a proper exhibit of its business and plan of working, and upon
showing that its assets are invested in accordance with the laws of the state,
territory, district, province or country where it is organized, he shall issue
a license to such societv to do business in this state until the first dav of the
succeeding April, and such license shall, upon compliance with the provisions
of this article, be renewed annually but in ail cases to terminate on the
provided, however, that license shall confirst day of the succeeding April
tinue in full force and effect until the new license be issued or specifically
refused.
Any foreign society desiring admission to this state shall have
;

•

:

;

;
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the qualifications required of domestic societies organized under this article
and have its assets invested as required by the laws of the state, territory,
district, country or province where it is organized.
For each such license or
renewal the society shall pay the commissioner
dollars.
When
the commissioner refuses to license any society, or revokes its authority to
do business in this state he shall reduce his ruling, order or deeisiou to writing and file the same in his office, and shall furnish a copy thereof, together
with a statement of his reasons, to the officers of the society, upon request,
and the action of the commissioner shall be reviewable by proper proceedings
in any court of competent jurisdiction within the state; provided, however,
that nothing contained in this or the preceding section shall be taken or
construed as preventing any such society from continuing in good faith all
contracts made in this state during the time such society was legally authorized to transact business herein.
[1913, ch. 191, § 16.]
§ 5074. Power of attorney and service of process. Every society, whether
domestic or foreign, now transacting business in this state, shall, within thirty
days after the passage of this article, and every said society hereafter applying for admission shall, before being licensed, appoint in writing the commissioner of insurance and his successors in office to be its true and lawful
attorney, upon whom all legal process in any action or proceeding against it
shall be served, and in such writing shall agree that any lawful process
against it which is served upon such attorney shall be of the same legal
force and validity as if served upon the society, and that the authority shall
continue in force so long as any liability remains outstanding in this state.
Copies of such appointment, certified by said commissioner of insurance,
shall be deemed sufficient evidence thereof and shall be admitted in evidence
with the same force and effect as the original thereof might be admitted.
Service shall only be made upon such attorney, must be made in duplicate
upon the commissioner of insurance, or, in his absence, upon the person in
barge of his office, and shall be deemed sufficient service upon such society
provided, however, that no such service shall be valid or binding against any
such society when it is required thereunder to file its answer, pleading or
defense, in less than thirty days from the date of mailing the copy of such
service to such society.
When legal process against any such society is
served upon said commissioner of insurance he shall forthwith forward by
registered mail one of the duplicate copies prepaid and directed to its secretary or corresponding officer. Legal process shall not be served upon any
such society except in the manner provided herein. [1913, ch. 191, § 17.]
§ 5075. Place of meeting, location of office. Any domestic society may
provide that the meetings of its legislative or governing body may be held
in any state, district, province or territory wherein such society has subordinate branches, and all business transacted at such meetings shall be as
valid in all respects as if such meetings were held in this state But its principal office shall be located in this state.
[1913, ch. 191, § 18.]
Officers and members of the supreme, grand,
§ 5076. No personal liability.
or any subordinate body of any such incorporated society shall not be individually liable for the payment of any disability or death benefit provided
for in the laws and agreements of such society, but the same shall be payable onlv out of the funds of such society and in the manner provided by its
laws.
[1913, ch. 191, § 19.]
Liability of members of mutual insurance company.
32 L.It.A. 481.
Jurisdiction of equity to enforce liability of member of mutual insurance company.
•

;

40 L.R.A.(N.S.) 7S1.

The constitution and laws
§ 5077. Waiver of the provisions of the laws.
of the society may provide that no subordinate body, nor any of its subordinate officers or members shall have the power or authority to waive any
of the provisions of the laws and constitution of the society, and the same
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shall be binding on the society and each and every
all beneficiaries of members.
[1913, ch. 191, § 20.]

§ 5078. Benefit not attachable.

member

and

thereof ind on

No money

or other benefit, charity or
such society shall be
be seized, taken, appropriated or applied by any legal or equitable process or operation of
law to pay any debt or liability of a member or beneficiary, or any other
person who may have a right thereunder, either before or after payment.
relief or aid to be paid, provided or rendered by any
liable to attachment, garnishment or other process, or

[1913, ch. 191, § 21.]

§ 5079. Constitution and laws. Amendment. Every society transacting
business under this article shall file with the commissioner of insurance a
<luly certified copy of all amendments of or additions to its constitution and
Jaws within ninety days after the enactment of the same. Printed copies
of the constitution and laws as amended, ehanged or added to, certified by
the secretary or corresponding officer of the society shall be prima facie
evidence of the legal adoption thereof.
[1913. eh. 191, § 22.]
§ 5080. Annual reports. Every society transacting business in this state
shall annually, on or before the first day of March, file with the commissioner
of insurance, in such form as he may require, a statement under oath of its
president and secretary, or corresponding officers, of its condition and standing on the thirty-first day of December next preceding, and of its transactions
for the year ending on that date, and also shall furnish such other information as the commissioner of insurance may deem necessary to a proper
exhibit of its business and plan of working. The commissioner may at other
times require any further statement he may deem necessary to be made re
lating to such society.
In addition to the annual report herein required each society shall annually
report to the commissioner a valuation of its certificates in force on De
«?einber thirty-first, last preceding; including those issued within the year
for which the report is filed, in cases where the contributions for the first
year in whole or in part are used for current mortality and expenses; pro
vided, the first report of valuation shall be made as of December thirty-first.
1912.
Such report of valuation shall show, as contingent liabilities, the
present midyear value of the promised benefits provided in the constitution
and laws of such society under certificates then subject to valuation: and.
as contingent assets, the present midyear values of the future net contributions provided in the constitution and laws as the same are in practice actually collected. At the option of any society, in lieu of the above, the valuation
may show the net value of the certificates subject to valuation hereinbefore
provided, and said net value, when computed in case of monthly contributions, may be the means of the terminal values for the end of the preceding
and of the current insurance years.
Such valuation shall be certified by a competent accountant or actuary,
or, at the request and expense of the society, verified by the actuary of th«department of insurance of the home state of the society, and shall be filed
with the commissioner of insurance within ninety days after the submission of the last preceding annual report. The legal minimum standard of
valuation for all certificates, except for disability benefits, shall be the
national fraternal congress table of mortality as adopted by the national fraternal congress August twenty-third, 189!). or, at the option of the society,
any higher table; or at its option it may use a table based upon the society's
own experience of at least twenty years and covering not less than one hundred thousand lives with interest assumption not more than four per cent per
annum. Each such valuation report shall set forth clearly and fully the
Any society
mortality and interest bases and the method of valuation.
providing for disability benefits shall keep the net contributions for such
benefits in a fund separate and apart from all other benefit and expense funds
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and the valuation of all other business of the society; provided, that where a
combined contribution table is used by a society for both death and permanent total disability benefits the valuation shall be according to tables of
reliable experience, and in such case a separation of the funds shall not be
required.
The valuation herein provided for shall not be considered or regarded as
a test of the financial solvency of the society, but each society shall be held
to be legally solvent so long as the funds in its possession are equal to or
in excess of its matured liabilities.
Beginning with the year 1914 a report of such valuation and an explanation of the facts concerning the condition of the society thereby dis'closed
shall be printed and mailed to each beneficiary member of the society not
later than June first of each year ; or, in lieu thereof, such report of valuation and showing of the society's condition as thereby disclosed may be
published in the society's official paper and the issue containing the same
mailed to each beneficiary member of the society. The laws of such society
shall provide that if the stated periodical contributions of the members are
insufficient to pay all matured death and disability claims in full, and to provide for the creation and maintenance, of the funds required by its laws,
additional, increased or extra rates of contribution shall be collected from
the members to meet such deficiency; and such laws may provide that, upon
the written application or consent of the member, his certificate may be
charged with its proportion of any deficiency disclosed by valuation, with

interest not exceeding five per centum per annum.
[1913, ch. 191, § 23.]
If the valuation of the certifi
§ 6081. Provisions to insure future security.
cates, as hereinbefore provided, on December thirty-first, 1917, shall show
that the present value of future net contributions, together with the admitted assets, is less than the present value of the promised benefits and
accrued liabilities such society shall thereafter maintain said financial condition at each succeeding triennial valuation in respect of the degree of
If
deficiency, as shown in the valuation as of December thirty-first, 1917.
at any succeeding triennial valuation such society does not show at least
the same condition the commissioner shall direct that it thereafter comply
with the requirements herein specified.
If the next succeeding triennial
valuation after the receipt of such notice shall show that the society has failed
to maintain the condition required herein the commissioner may, in the absence of good cause shown for such failure, institute proceedings for the
dissolution of such society, in accordance with the provisions of section 5083
or in the case of a foreign society, its license may be cancelled in the manner
provided in this article.
Any such society, shown by any triennial valuation, subsequent to December thirty-first, 1917, not to have maintained the condition herein required, shall within two years thereafter make such improvement as to show
a percentage of deficiency not greater than as of December thirty-first, 1917,
or thereafter, as to all new members admitted, be subject, so far as stated
rates of contributions are concerned, to the provisions of section 5069.
applicable in the organization of new societies; provided, that the net mortuary or beneficial contributions and funds of such new members shall be
kept separate and apart from the other funds of the society. If such required
is not shown by the succeeding triennial valuation then the
new members may be placed in a separate class, and their certificates
valued as an independent society in respect of contributions and funds.

improvement
said

[1913. ch. 191, § 23a.l
§ 5082. Alternative provisions.

In lieu of the requirements of sections 5080

and 5081 any society accepting in its laws the provisions of this section may
value its certificates on a basis herein designated " accumulation basis " by
crediting each member with the net amount contributed for each year with
1231
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interest at approximately the net rate earned and by charging him with
his share of the losses for each year, herein designated " cost of insurance."
and carrying the balance, if any, to his credit. The charge for the cost of
insurance may be according to the actual experience of the society applied to
a table of mortality recognized by the law of this state, and shall take into
consideration the amount at risk during each year, which shall be the amount
payable at death less the credit to the member. Except as specifically provided in its articles or laws or contracts no charge shall be carried forward
from the first valuation hereunder against any member for any past share
of losses exceeding the contributions and credit. If, after the first valuation,
any member's share of losses for any year exceeds his credit including the
contribution for the year the contribution shall be increased to cover his
share of the losses. Any such excess share of losses chargeable to any member may be paid out of a fund or contributions especially created or required
for such purpose.

Any member may transfer to any place adopted by the society with net
rates on which tabular reserves are maintained and on such transfer shall be
entitled to make such application of his credit as provided in the laws of the
society.

Certificate issued, rerated or readjusted on a basis providing for adequate
rate with adequate reserves to mature such certificates upon assumption for
mortality and interest recognized by the law of this state shall be valued
basis, herein designated the " tabular basis;" provided, that if on
the first valuation under this section a deficiency in reserve shall be shown
for any such certificate the same shall be valued on the accumulation basis.
Whenever in any society having members upon the tabular basis and upon
the accumulation basis the total of all costs of insurance provided for any
year shall be insufficient to meet the actual death and disability losses for
the year the deficiency shall be met for the year from the available funds
after setting aside all credits in the reserve or from increased contributions,
or by an increase in the number of assessments applied to the society as a
whole, or to classes of members as may be specified in its laws. Savings
from a lower amount of death losses may be returned in like manner as may
be specified in its laws.
If the laws of the society so provide the assets representing the reserves
of any separate class of members may be carried separately for such class as
if an independent society, and the required reserve accumulation of such
class so set apart shall not thereafter be mingled with the assets of other
classes of the society.
table showing the credits to individual members for each age and year
of entry and showing opposite each credit the tabular reserve required on
the whole life or other plan of insurance specified in the contract, according
to assumptions for mortality and interest recognized by the law of this state
and adopted by the society, shall be filed by the society with each annual
report, and also be furnished to each member before July first of each year.
In lieu of the aforesaid statement there may be furnished to each member
within the same time a statement giving the credit for such member, and
giving the tabular reserve and level rate required for a transfer carrying out
the plan of insurance specified in the contract. No table or statement need
be made or furnished where the reserves are maintained on the tabular basis.
For this purpose individual bookkeeping accounts for each member shall
not be required, and all calculations may be made by actuarial methods.
Nothing herein contained shall prevent the maintenance of such surplus
over and above the credits on the accumulation basis and the reserves on the
tabular basis pursuant to its law; nor be construed as giving to the individual
member any right or claim to any such reserve or credit other than in manner
as expressed in the contract and its law; nor as making any such reserve

on such

;

A
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or credits a liability in determining the legal solvency of the society.
«

h.

391,

[1913,

23b.]

§

§ 5083. Examination of domestic societies. The commissioner of insurance,
or any person he may appoint, shall have the power of visitation and examination into the affairs of any domestic society. He may employ assistants
for the purpose of such examination, and, he, or any person he may appoint,
shall have free access to all the books, papers and documents that relate to
the business of the society, and may summon and qualify as witness under
oath and examine its officers, agents and employes, or other persons in relation to the affairs, transactions and condition of the society. The expense of
such examination shall be paid by the society examined upon statement furnished by the commissioner of insurance, and the examination shall be made
at least once in three years.
Whenever, after examination, the commissioner of insurance is satisfied
that any domestic society has failed to comply with any provisions of this
article, or is exceeding its powers, or is not carrying out its contracts in good
faith, or is transacting business fraudulently; or whenever any domestic
society, after the existence of one year or more, shall have a membership of
less thau 400 (or shall determine to discontinue business) the commissioner of
insurance may present the facts relating thereto to the attorney-general, who
shall, if he deem the circumstances warrant, commence an action in quo warranto in a court of competent jurisdiction, and such court shall thereupon
notify the officers of such society of a hearing, and if it shall then appear
that such society should be closed, said society shall be enjoined from carry
ing on any further business and some person shall be appointed receiver of
such society, and shall proceed at once to take possession of the books, paper*,
moneys and other assets of the society, and shall forthwith, under the diree
tion of the court, proceed to close the affairs of the society and to distribute
its funds to those entitled thereto.
No such proceedings shall be commenced by the attorney-general against
any such society until after notice has been duly served on the chief executive officers of the society and a reasonable opportunity given to it on a dato
to be named in said notice to show cause why such proceedings should not be

commenced.

[1913, ch. 191, § 24.]

§ 5084. Application for receiver, etc. No application for injunction against
or proceedings for the dissolution of or the appointment of a receiver for
any such domestic society or branch thereof shall be entertained by any court
in this state unless the same is made by the attorney-general.
[1913, ch.
191,

§

25.]

§ 5085. Examination of foreign societies. The commissioner of insurance,
or any person whom he may appoint, may examine any foreign society
transacting or applying for admission to transact business in this state. The
said commissioner may employ assistants, and he, or any person he may
appoint, shall have free access to all the books, papers and documents that
relate to the business of the society and may summon and qualify as witness
nnder oath and examine its officers, agents and employes and other persons
He
in relation to the affairs, transactions and conditions of the society.
may. in his discretion, accept in lieu of such examination the examination
of the insurance department of the state, territory, district, province or
country where such society is organized. The actual expenses of examiners
making any such, examination shall be paid by the society upon statement
furnished by the commissioner of insurance.
If any such society, or its officers, refuse to submit to such examination,
or to comply with the provisions of the section relative thereto, the authority
of snch society to write new business in this state shall be suspended or
license refused until satisfactory evidence is furnished the commissioner
relating to the condition and affairs of the society, and during such sus7S
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business in this state.

[1913, eh. 191.

26.]

§ 5086. No adverse publications. Pending, during or after an examination
or investigation ol any such society, either domestic or foreign, the commissioner of insurance shall make public no financial statement, report or finding, nor shall he permit to become public any financial statement, report
or finding affecting the status, standing or rights of any such society until
a copy thereof shall have been served upon such society at its home office, nor
until such society shall have been afforded a reasonable opportunity to
answer any such financial statement, report or finding, and to make such
showing in connection therewith as it may desire. [1913, ch. 191, § 27.]
§ 5087. Revocation of license. When the commissioner of insurance, on
investigation, is satisfied that any foreign society transacting business under
this article has exceeded its powers, or has failed to comply with any provisions of this article, or is conducting business fraudulently, or is not carrying out its contracts in good faith, he shall notify the society of his findings,
aud state in writing the grounds of his dissatisfaction, and after reason abbnotice require said society, on a date named, to show cause why its license
should not be revoked. If on the date named in said notice such objections
have not been removed to the satisfaction of the said commissioner of insurance, or the society does not present good and sufficient reasons why its
authority to transact business in this state should not at that time be revoked, he may revoke the authority of the society to continue business in this
state.
All decisions and findings of the commissioner made under the provisions of this section may be reviewed by the proper proceedings in any
court of competent jurisdiction, as provided in section 5073.
[1913, ch. 191.
§

28.]

§ 5088. Exemption of certain societies. Nothing contained in this article
be construed to affect or apply to grand or subordinate lodges of
Odd Fellows or Knights of Pythias (exclusive of the Insurance
Department of the Supreme Lodge Knights of Pythias), and the Junior
Order of the United American, Mechanics (exclusive of the Beneficiary
Degree of Insurance branch of the National Council Junior Order United
American Mechanics), or societies which limit their membership to any one
hazardous occupation, nor to similar societies which do not issue insurance
certificates, aor to an association of local lodges of a society now doing
business iii this state, which provides death benefits not exceeding five
hundred dollars to any one person or disability benefits not exceeding three
hundred dollars in any one year to any one person, or both, nor to any
contract of reinsurance business on such plan in this state, nor to domestic
societies which limit their membership to the employes of a particular city
or towr., designated firm, business house or corporation, nor to domestic
lodges, orders or associations of a purely religious, charitable and benevolent
description, which do not provide for a death benefit of more than one
hundred dollars, or for disability benefits of more than one hundred and
fifty dollars to any one person in any one year.
The commissioner of insurance may require from any such society such information as will enable
him to determine whether such society is exempt from the provisions of this
shall

Masons,

<•

article.

Any fraternal benefit society, heretofore organized and incorporated and
operating within the definition set forth in sections 5059, 5060 and 5061 of
this article, providing for benefits in case of death or disability resulting
solely from accidents, but which does; not obligate itself to pay death or
sick benefits, may be licensed under the provisions of this article, and shall
have all the privileges and shall be subject to all the provisions and regulations of this act. except that the provisions of this article requiring medical
examinations, valuations of benefit certificates, and that the certificate shall
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benefits, shall

not apply to such society.

§§ 5088-509;?
[1913, ch. 191,

29.]

Every fraternal benefit society organized or licensed
hereby declared to be a charitable and benevolent instifunds shall be exempt from all and every state, county,
district, municipal and school tax, other than taxes on real estate and office
equipment. [1913, ch. 191, § 30.]
§ 5089. Taxation.
this article is
tution, and all of its

under

Fraternal bene tit society as a benevolent or charitable association within exemption
7 L.R.A.(N.S.) 380.

statutes.

Any person, officer, member or examining physician
§ 5090. Penalties.
of any society authorized to do business under this article shall knowingly
or willfully make any false or fraudulent statement or representation in or
with reference to any application for membership, or for the purpose of
obtaining money from or benefit in any society transacting business under
this article, shall be guilty of a misdemeanor and upon conviction thereof
shall be punished by a fine of not less than one hundred dollars nor more
than five hundred dollars or imprisonment in the county jail for not less
than thirty days nor more than one year, or both, in the discretion of the
court; and any person who shall willfully make a false statement of any material fact or thing in a sworn statement as to the death or disability of a certificate holder in any such society for the purpose of procuring payment of a
benefit named in the certificate of such holder, and any person who shall willfully make any false statement in any verified report or declaration under oath
required or authorized by this state, shall be guilty of perjury, and shall
be proceeded against and punished as provided by the statutes of this state
in relation to the crime of perjury.
Any person who shall solicit membership for, or in any manner assist in
procuring membership in any fraternal benefit society not licensed to do
business in this state, or who shall solicit membership for, or in any manner
assist in procuring membership in any such society not authorized, as
herein provided, to do business, as herein defined in this state, shall be
guilty of a misdemeanor, and upon conviction thereof shall be punished
by a fine of not less than fifty or more than two hundred dollars.
Any society, or any officer, agent or employe thereof neglecting or refusing to comply with, or violating any of the provisions of this article, the
penalty for which neglect, refusal or violation is not specified in this section,
shall be fined not exceeding two hundred dollars upon conviction thereof.
[1913, ch. 191, § 31.]

Article

7.

— Cemetery

Corporations.

Every cemetery corporation has
Uses.
§ 6091. Real property limited.
power to purchase or take by gift, grant or devise, and to hold real property,
not exceeding eighty acres for the sole use and purpose of a burial ground,
and to lay out the same into blocks and lots with convenient avenues and
walks and to sell the lots for the sole use and purpose of burying the dead;
and it may hold all such personal property as the legitimate and necessary
1877,
purposes of the corporation may require. [B. C. 1905, § 4586; Civ.

C

553: R C. 1899, § 3191.]
§ 5092. Survey and plat. Record. Such corporation shall cause its land,
or such portion thereof as may from time to time become necessary for that
purpose, to be surveyed into lots, avenues and walks and platted and the plat
of ground as surveyed shall be acknowledged and recorded in the office of the
Each lot shall be regularly numbered by
egist er of deeds of the county.
the surveyor and such number shall be marked on the plat and recorded.
Any plat may be vacated by such corporation at any time before the sale of
:my lots therein by a majority vote of the directors of such corporation, and
\vli«*n so vacated a written instrument declaring the same to be vacated, exe>

l
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cuted and acknowledged, as such plats are executed and acknowledged, shall
be recorded in the office of the register of deeds where such plat is recorded
and in case any lot or lots have been sold in such plat and reconvcyed by the
owners thereof to such corporation, such plat may be vacated as hereinbefore
provided and such corporation may by a majority vote of its directors vacate
any avenue or avenues, walk or walks, in its cemetery upon the written petition of nil owners of lots abutting upon such avenue, avenues, walk or walks,
and when any avenue, avenues, walk or walks are so vacated such avenue,
avenues, walk or walks shall revert to and become the property of the owners
of lots abutting thereon from either side to the center thereof; and such
corporation shall file, in the office where the plat of such cemetery is filed, a
plat of such portion of said cemetery showing such change, and acknowledged
as such plats are required to be acknowledged.
The register of deeds in
whose office the plats aforesaid arc recorded shall write in plain, legible
letters across the plat or that part of a plat so vacated the word " vacated."
and shall make a reference on the same to the volume and page in which such
instrument of vacation is recorded. [1907, ch. 44; R. C. 1905, § 4587; Civ. C.
1877, § 554 R. C. 1899, § 31 92.
Such corporation has power to inclose, improve and em§ 5093. Powers.
bellish its grounds, avenues and walks, and to erect buildings or vaults for
its use, and to prescribe in its by-laws rules for the sale, inclosure and ornamentation of lots and for erecting monuments or gravestones thereon and to
prohibit any use, division, improvement or ornamentation of any lot. whicli
the corporation may deem improper; and to make other by-laws and acts to
the end that all the appliances, conveniences and benefits of a public and
private cemetery may be obtained and secured; and such corporation may
receive by gift, devise, bequest or otherwise, moneys or real or personal property or the income or avails of such moneys or property in trust, in perpetuity,
for the perpetual and permanent improvement, maintenance, ornamentation,
repair, care and preservation of any burial lot or grave, vault or tomb in
any cemetery owned or controlled by such corporation, upon such terms and
in such manner as may be provided by the terms of such gift, devise, bequest
or other conveyance of such moneys or property in trust, and assented to by
such corporation, and subject to the rules and regulations of such corporation
and every such cemetery corporation owning or controlling any such cemetery may make contracts with the owner, legal representatives of such owner
of any lot, grave, vault or tomb in such cemetery for the perpetual and
permanent improvement, maintenance, ornamentation, care, preservation and
repair of any such lot, grave, vault or tomb in such cemeterv owned or controlled by such corporation.
[1913, ch. 108; R. C. 1905. $ 4588; Civ. C. 1877.
§ 555; R. C. 1899, § 3193.1
The proceeds arising from the
§ 5094. How proceeds from sale applied.
sale of lots, after deducting all expenses of purchasing, inclosing, laying out
and improving the ground and of erecting buildings shall be exclusively
applied, appropriated and used in protecting, preserving, improving and
embellishing the cemetery and its appurtenances and to "paying the necessary
expenses of the corporation and must not be appropriated to any purposes
of profit to the corporation or its members. [R. C. 1905, § 4589; Civ. C. 1877,
§ 556: R. C. 1899, § 3194.]
At least fifty per cent of the gross
§ 5095. Debts paid from proceeds.
proceeds of sales of blocks, lots or graves must be applied as often as every
six months to the pavment of the debts and obligations of the corporation.
[R. C. 1905, § 4590; Civ. C. 1877, § 557; R. C. 1899, § 3195.]
§ 5096. Previous lot owners members. When grounds purchased or otherwise acquired for ccmclery purposes have been previously used as a burial
ground, those who are lot owners at the time of the purchase, continue to own
the same and are members of the corporation, as hereinafter provided, with
;

;

;

;

;
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privileges the purchase of a corporation lot confers.
[R. C. 1905,
Civ. C. 1877, § 558; R. C. 1899, § 3196.]
§ 5097. Only lot owners entitled to vote. At each subsequent election of
officers of any such corporation held after the first annual election the owner
or owners of a lot in the cemetery, and none other, shall be entitled to one
vote at such election or for any other purpose and no more than one vote;
and shall by virtue of such proprietorship be a member of the corporation
and eligible to any of its offices ; but if there is more than one proprietor of
any such lot then such one of the proprietors as the majority of them shall
designate may cast the one vote as aforesaid; and each trustee or director
shall be the sole proprietor of a lot in such cemetery.
[R. C. 1905, § 4592;
Oiv. C. 1877, § 559; R. C. 1899, § 3197.]
§ 5008. Interment makes lot inalienable. Whenever an interment is made
in any lot transferred to individual owners by the corporation the same
thereby, while any person is buried therein, becomes forever inalienable and
descends iu regular line of succession to the heirs at law of the owner; but
any one or more of such heirs may release to any other of said heirs his or their
interest in the same and any other joint owners may release to each other in
like manner.
[R. C. 1905. § 4593 Civ. C. 1877, § 560; R. C. 1899, § 3198.]

all the
§

4591

;

;

Rights of persons who have buried relatives in cemeteries. 75 Am. St. Rep. 427.
Character of estate or property of owner in burial lot. C7 L.R.A. 118.

All the property of every such benevolent cor§ 5099. Wholly exempt.
poration and the lots sold by it to individual proprietors shall be exempt
from taxation, assessment, lien, attachment and from levy and sale upon
execution and all such real property shall be exempt from appropriation for
streets, roads or any other public uses or purposes.
[R. C. 1905, § 4594; Civ.
C. 1877. § 561 R. C. 1899. § 3199.]
;

;

Article

S.

— Homes

for Orphans.

§ 5100. Rules and regulations. Whenever not less than twenty reputable
citizens of the state of North Dakota have or shall associate themselves
into a corporation uuder the laws of this state, for the purpose of securing
homes for orphans or for homeless, abandoned and neglected or grossly illtreated children, by adoption or otherwise, into private families, have or
shall file with the secretary of state their articles of incorporation,, together
with a certificate signed by the governor and three or more members of the
supreme court of the state of North Dakota, of their confidence in the trustworthiness of said corporation for said purposes, said corporation shall have
power to receive such children for the purposes above expressed, jn the
manner herein specified; provided, that at the end of ten years said power
shall cease, unless a new certificate as provided above, signed by at least
three members of the supreme court of North Dakota, shall be filed as above,
and such certificates shall be filed every ten years during the continuance
of such society. Such society shall have a main office and adopt rules for the
transaction of business, which shall be published, and its financial records
shall be open to the inspection of the public.
[R. C. 1905, § 4595; 1897, ch.
87. § 1: R. C. 1899, § 3199a.]
§ 5101. Powers of society. Such society shall have the power to receive
into its hands and under its control, and may become the legal guardian of
any child under fourteen years of age without his consent, and over fourteen
years and under eighteen years with his consent, of the state, who is grossly
ill-treated by any person or persons exercising control over it, or who shall
have been abandoned or is without a home, or is surrounded by bad or immoral influences, or whose living parent or parents, by written authority,
shall assign the custody of the same to such society; and such society is
hereby authorized and empowered to consent through its duly authorized
agent in the courts of this state, in place of, instead of, and whenever it is
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by law permitted to the parent or guardian of a minor child, to consent to
the adoption of such child in the court, under the laws and in the manner
provided for the adoption of children, and such agent of said society shall have
power to administer oaths of and acknowledge affidavits in all matters pertaining to the business of such society. Such society shall have the power
and authority to enter into contracts with the persons taking the children,
but not legally adopting them, as soon as possible after the period of ninety
days' trial upon which the child may have been taken has elapsed; and this
contract shall provide for the proper care of the child until the age of eighteen
years in the case of a girl and twenty-one years in the case of a boy, and shall
specify the amount to be paid to the ward at the expiration of the period
of the contract; provided, that in no case shall such contract contain any
provision of a sectarian or political nature regarding the care, custody or
education of such children. [R. C. 1905, § 4596; 1897, ch. 87, § 2; 1899, ch.
98, §2; R. C. 1899, § 3199b.]
§ 6102. Compensation. The said society shall not in any case charge or
receive from the person or persons adopting any child through said society,
any compensation for the same, except the expense of taking the child to the
home where the child is placed, and persons so taking a child shall not be
authorized to require of the society compensation for the care, clothing or
medical attendance of such child, if it is returned to the keeping of said
society.
[R. C. 1905, § 4597; 1897, ch. 87, § 3; R. C. 1899, § 3199c]
§ 5103. Society shall report condition. It shall be the duty of such society
to keep a careful supervision of all children so placed by thera and require
of all families who have taken, except those who have legally adopted them,
a full report of the condition and welfare of the child, not less frequently
than once a year. The authorized agents of the society shall have the right
to visit such families and personally investigate the condition and welfare
of the children as occasion may require; and if such agents shall become satisfied upon due investigation that the influence of the home is vicious or harmful to the child, or that the treatment is unduly severe or seriously lacking in
wise and considerate care, then the superintendent of the society shall have
authority to require the return of the child to the care of the society at its main
office at the expense of the family having it.
[R. C. 1905, § 4598; 1897, ch. 87,
§ 4; R. C. 1899, § 3199d.]
5104.
In
cases
of
complaints.
Whenever
a complaint or a petition in
§
writing of two of the commissioners of a county, or two of the town supervisors of any town, or two aldermen of any city, or two officers of any incorporated village or town, shall be made to the county judge, stating that
any minor child or children under fourteen years of age. residing in such
county, are in their opinion dependent upon the public for support or have
been abandoned or neglected, or are in a state of vagrancy or mendicity, or
are in a state of want or suffering, or are in peril of life, health or morality,
by cruel or bad treatment, or by the habitual intemperance or grave misconduct of parents or guardians, it shall thereupon be the duty of such county
judge to investigate the facts in such case and ascertain whether such child
or children are dependent, neglected, abandoned or ill-treated, the residence
and so far as possible the whereabouts of the parents, whether the condition
and treatment of said children and general surroundings are such as to imperil
the life, health or morality in consequence of their surroundings, or of the
grave misconduct or habitual intemperance of their parents or guardian,
and if said county judge shall so find he shall ?nter such finding in his office,
certifying and directing that such child or children shall be and are turned
over to the care and custody of said society for the purpose of adoption into
private families or otherwise as to said society seems best, and shall order that
it be taken in charge of at once or as soon as it can be conveniently done by
said society, and shall deliver to said society « certified copy of such order.
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which order

shall contain besides such finding a statement of the facts as far as
ascertained as to the age of the child, name, nationality, residence and occupation of the parents or either of them. Upon entering such order the parents of

said child shall be released from all parental duties towards, and responsibility
for such child, and shall thereafter have no rights over or to the custody,
services or earnings of such child. In case any parent or other person having
the custody of such child, shall refuse to surrender said child to said society
or its agent, said county judge is hereby authorized and empowered to
direct the sheriff of the county to take possession of said child; and if so
directed, it shall be the duty of the said sheriff to deliver said child to said
society or its agent. The said county judge is hereby authorized to compel the
attendance of witnesses on such examination, and it shall be the duty of the
county attorney, when requested by the county judge, to attend any examination on behalf of the petitioners. Any friend of said child may appear in
its behalf in said county court, and the said county judge may in his discretion
request any county commissioner, town supervisor, alderman or other officer
of the town or city, where such examination is held or where said child
resides, to appear in behalf of the child, and the records of such proceedings
shall show who, if any one, appeared in behalf of the petitioner or of the
child on such examination.
[R. C. 1905, § 4599; 1897, ch. 87. $ 5; 1899, ch.
98. § 5; R. C. 1899, § 3199e.]
Law establishing children's home society may be constitutional. State v. Children's

Home Society, 10 N. D. 493, 88 N. W. 27.1.
Though time for appeal from order granting an association the custody of plaintiff's
children had expired, court had jurisdiction to consider his petition to have them restored to him. McKall v. Simmons, 12 S. D. 562. 31 N. W. 898.
Court in proceedings hereunder has no authority to call jury, and continuance to
allow jury trial is without legal authority. State ex rel. Kmnehnabel v. Taylor, 30 S. 1).
304, 138 N. W. 372.
§ 5105. Citations issued in certain cases. Whenever a petition such as is
provided for in section 5104, shall be presented, signed by the parties as
above provided, if it shall appear that one or both parents of the child
reside in paid county, the county judge shall issue a citation or notice, fixing
the time and place for the hearing of said petition, which shall be served on
one or both of said parents, if either can be found In the county, not less than
two days before the time fixed for the hearing of said petition, requiring them
to appear, if they so desire, on said day and hour, and show cause, if any, why
Much child should not be taken from them and delivered to the care and
custody of said society for the purposes of adoption into a private family or
otherwise as said society shall determine; provided, such citation or notice
shall not be necessary if such parent or parents shall join in such petition.
It shall be the duty of the county judge, in case such citation or notice has
not been served upon said parents, before proceeding to hear and determine
the petition, to require a certificate of the sheriff of the county that he has made
diligent search to find and serve the same on one or both of the parents,
but has been unable to find either of them but, in case of such inability to
give such notice, the proceedings shall be heard the same as though sucli notice
had been given and such citation duly served. It is also herein expressly
enacted that no provision of this article shall be construed as giving any claim
to any society organized under it to an appropriation from the treasury of
the state. [R. C. 1905, § 4600; 1899, ch. 87, §§ 6, 7 R. C. 1899, § 3199f.]
§ 5106. Unlawful to solicit for orphan's homes without a license. License,
how obtained. Exceptions. It shall be unlawful for any person to solicit
contributions for an orphan asylum, children's home, rescue home, hospital
or such like charitable organization, organized or established in any other
state, without having first obtained a license from the state examiner, until
such time as a state board of charities shall have been established, when said
license shall be issued by the secretary of such board of charities, as in this
;

;
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section provided. When any person desires to solicit aid for any charitable
organization, as described in this section, they shall first file a statement with
the state examiner, until there shall be a state board of charities established,
duly verified under oath, giving a detailed history of the work and needs of
the organization they represent. It shall then be the duty of the state examiner, cr of the board of public charities when established, to investigate the
case, and if satisfied that the cause is trustworthy, a permit shall be issued to
such applicant, giving him or her the right to solicit within the state of North
Dakota. Such permit shall be good for one year only and may be renewed
from year to year, but shall be subject to revocation at any time for just cause.
Any person receiving such a permit must at all times, when soliciting, produce
the same if called upon to do so, and a refusal shall be deemed prima facie
evidence that the solicitor is violating the provisions of this section. This
section shall not apply to sisters of charity, salvation army, deaconesses, who
wear a distinct garb, nor to taking up collections in churches for organizations
distinctly denominational in character and management. Any person violating
the provisions of this section shall be deemed guilty of a misdemeanor and
shall be subject to punishment as provided in section 9205.
[R. C. 1905.
§ 4601 1903, ch. 39.]
§ 5107. Foreign societies must give bond. Before any association or society,
incorporated in any other state, for the purpose of caring for orphans or
dependent children, shall bring or send any child or children into the state
of North Dakota for the purpose of being placed in a family home, by adoption or otherwise, they shall first file a bond in favor of the state of North
Dakota, in the penal sura of five hundred dollars, with the treasurer of the
county, where such child or children may be placed, conditioned that such
child has no contagious or incurable disease, or has no deformity, or is not of
feeble mind, or of vicious character, and that association or society will
promptly receive and remove from the state of North Dakota such child if it
shall become a public charge within the period of five years after being brought
into the state; provided that this article shall not be construed so as to prohibit any person residing in the state of North Dakota from receiving and
adopting into his family any child or children of relatives from another state
and provided, further, that this act [section] shall not be so construed as to
prevent the free interchange of dependent children without bond, between
such associations or societies organized \inder the laws of other states and
associations or societies organized under the laws of North Dakota for the
purpose of caring for dependent children by placing them in family homes
by adoption or otherwise and such associations or societies organized for such
purposes within the state of North Dakota may become the legal guardians
of such dependent children assigned or released to them by similar legally
authorized associations or societies in other states. [1911, ch. 80; R. C. 1905.
§ 4602: 1903, ch. 79, § 1.]
Penalty. Such bonds
§ 5108. Bonds approved by county commissioners.
shall cover all children placed in any given county of North Dakota by said
associations or societies, and must be signed by at least one freeholder of the
state of North Dakota and be approved by the board of county commissioners.
Any agent of any association or society violating the provisions of this article,
or any person receiving a child or children in violation of this article, shall
be deemed guilty of a misdemeanor. [1911. ch. 80; R. C. 1905. § 4603; 1903, ch.
79. §§ 2. 3.]
;

:

Article 9.— Dependent Children.
§ 5109. Cared for at public expense. Duty of county commissioners. Any
minor child under the age of sixteen years who shall by reason of the failure
of either or both of its parents or its custodians to support such child becomes
dependent upon public charity, or who may be deserted by its parent or
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its

proper care, shall be

deemed abandoned, and may be cared for at public expense by the overseers
of the poor, or assigned by the county commissioners as overseers of the
poor, and with the written consent of the county judge under the seal of his
office, to any reputable organization incorporated under the laws of North
Dakota for the purpose of placing such children in family homes for adoption
or otherwise; provided, that in such cases the consent of either parent or
custodian shall not be necessary. The commissioners may in their discretion
allow and pay to such incorporated organization a reasonable amount to cover
the expense of such assignment. [1907, ch. 91, § 1.]
§ 5110. Child deemed abandoned, when. Any minor child under the age of
sixteen years who shall have been left for board with any reputable organization incorporated under the laws of North Dakota for the care and placing
of children, and whose board shall not have been paid for a period of three
months without a reasonable excuse, and the residence of whose legal custodians shall not be known to such organization or its officers, shall be deemed
abandoned, and may upon assignment by the county commissioners as overseers of the poor, with the written consent of the county judge under the seal
of his office, be placed by such organization in a family home for adoption or
upon contract as may seem to be for the best welfare of the child, without the
consent of either parent, and as provided for in sections 5100-5105.
[1907,
ch. 91, § 2.]

CHAPTER

24.

AGRICULTURAL FAIR CORPORATIONS.
§ 5111. Powers. Agricultural fair corporations are authorized and empowered to make any and all regulations, rules and provisions, not inconsistent
with law, which shall in their judgment be necessary or proper for the government, management and control of the premises used by them for the
holding of fairs, and all expositions to be held thereon, and all such needful
rules and regulations concerning the government and deportment of the
[R. C. 1905. § 4604; 1903.
public thereon, which may be requisite or proper.
ch. 7, § 1.1
66 L.R.A.
Liability of persons giving exhibitions for acts of independent contractor.
152.
Liability of one conducting fair or exposition for injury to patron through negligence
of concessionary.
14 L.R.A.(N.S.) 284; 32 L.R.A. (N.S.) 717.
1
Liability of one maintaining place of amusement for the safety of patrons.

L.R.A.(X.K) 427: 3 L.R.A.fX.S.)
42 L.R.A. (N.S.) 1071.

1132;

19 L.R.A. (N.S.)

772;

32 L.R.A.(N.S.)

713:

The board of directors shall consist of not less
§ 5112. Board of directors.
than three, nor more than fifteen persons. The by-laws may provide that one
[R. C. 190G.
or more persons not stockholders, may be elected directors.
§ 4605; 1903, ch. 7, § 2.]
The liability of stockholders shall not
§ 5113. Liability of stockholders.
be other or greater than that provided in section 4554 of this code. [R. C.
ch.
1903,
3.]
1905, § 4606;
7, §
§ 5114. May hold real property. Limitation. Agricultural fair corporations may purchase, hold or lease any quantity of land, not exceeding in the
aggregate one hundred and sixty acres, with such buildings and improvements
as may be erected thereon and may sell, lease or otherwise dispose of the
same at pleasure. This real estate must be held for the purpose of erecting
buildings and making other improvements thereon, to promote and encourage
agriculture, horticulture, mechanics, manufactures, stock raising and general
domestic industry. [R. C. 1905, § 4607 Civ. C. 1877, § 562 R. C. 1899. § 3200.]
Such corporation must not contract any debt or
§ 5115. Debts limited.
liabilities in excess of the amount of money in the treasury at the time of
thousand five hundred dollars, reasonably extwo
exceeding
or
not
contract
;

;
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pected to be paid into the treasury from the receipts from a fair or exposition
immediately to be held thereafter, except for the purchase of real property or
the making of permanent improvements on the real property owned by such
corporation, for which it may create a debt not exceeding ten thousand dollars, secured by mortgage on the real property of the corporation.
The directors who vote therefor are personally liable for any debt contracted or
incurred in violation of this section. [1907, ch. 126, § 1; B. C. 1905, § 4608;
Civ. C. 1877, § 564 R. C. 1899, § 3201.]
§ 5116. Income and expenses. Agricultural fair corporations are not con
ducted for profit and have no capital Btock or income other than that derived
from charges to exhibitors and fees for concessions, which charges together
with the term of membership and the mode of acquiring the same must be
provided in their by-laws. Such charges and fees must never be greater than
to raise sufficient money to discharge the debt for the real estate and the
improvements thereon and to defray the current expenses of fairs and the
creation of a sinking fund not exceeding five thousand dollars and for carry
ing on the business of such corporation; provided, that agricultural fair cor
porations may also be organized by three or more persons as in the case of
other corporations, with all the rights, privileges and liabilities appertaining
to such corporations under the corporation laws of this state, including such
rights and privileges as are specified in this and the two preceding sections.
[1907, ch. 126, § 2; R. C. 1905, § 4609; Civ. C. 1877, § 505; 1879, ch. 8, § 1
R. C. 1899, § 3202.]
;

:

CHAPTER

25.

STATE POULTRY ASSOCIATION.
§ 5117. Appropriation. There is hereby appropriated out of the funds of
the state treasury not otherwise appropriated, the sum of three hundred dollars annually, to be expended by the North Dakota poultry association in
payment of premiums and special awards in connection with its annual exhibits.

[1907, ch. 184, § l.J

§ 5118. Annual exhibition. For the purpose of promoting, improving and
increasing the poultry industry, an annual exhibition shall be held subject to
the conditions hereinafter named.
[1907, ch. 184, § 2.]
§ 5119. Conditions to be complied with. The present North Dakota poultry
association, organized under the general laws of this state in relation to corporations, is hereby created as the North Dakota state poultry association
provided, however, that the state shall never become liable for any of the debts
or liabilities of said association. The association shall adopt and file with the
secretary of state an irrepealable by-law consenting, and providing that its
board of directors shall consist of ten persons; that the commissioner of agriculture and labor shall ex-officio constitute one member of said board of
directors.
[1907, ch. 184, § 3.]
The board of
§ 5120. Appointment and duties of executive committee.
directors of such institution shall appoint an executive committee which shall
keep an accurate account of the expenditures of all moneys appropriated to
it by the state and all other receipts and expenditures and shall collect all information in their power in relation to the poultry industry in the state, and
report the same, together with a statement of their doings, to the governor on

or prior to the first day of January each year following the holding of the
annual exhibition, and by the governor laid before the legislative assembly.
All moneys hereby appropriated shall be paid over to the treasurer of the
association on the order of the president, attested by the eecretary.
[1907,
eh. 184. § 4.]
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26.

BUILDING AND LOAN ASSOCIATIONS.

Any ten or more persons may form a corporation
§ 5121. How formed.
for the purpose of doing business as a building and loan association in the
manner provided in this chapter, and, except as otherwise provided, the provisions of articles one to twelve, inclusive, of chapter twelve of this code shall
be applicable to such corporation; provided that the term of corporate existence of any such association may be renewed for a terra of years, not exceeding the period limited by law, at any regular directors' meeting of such
corporation by a two-thirds vote of the directors of said corporation, and
the certificate of the chairman and secretary of such directors' meeting, evidencing such vote and renewal and filed with the secretary of state shall be
effectual to accomplish such renewal, and shall be recorded by the secretary
of state in the book of corporations, and thereupon the terms of the existence
of such corporation shall be renewed for the term provided by said vote and
certificate. Such corporation may do business outside of the state if it shall
have expressed its intention so to do in its articles of incorporation, and no
foreign building and loan association or corporation organized to do business
as a building and loan association in any foreign state shall be authorized
to transact any business as such corporation in the state of North Dakota
until they shall have first deposited with the state treasurer lawful money of
the United States, or bonds, securities or other evidences of indebtedness
owned and held by such foreign corporation in the amount of twenty -five
thousand dollars, the sufficiency of said bonds or mortgages so deposited to
be approved by the state treasurer, and such moneys, bonds or securities so
deposited shall be subject to assessment and the levy and collection of taxes
against the same in the same manner as if said property was owned and controlled by a resident of the state of North Dakota, and no business shall be
transacted in the state of North Dakota by any such foreign corporation
until they have deposited with the state treasurer the moneys or securities
hereinbefore mentioned and secured the treasurer's receipt for such deposit.
The said moneys or securities so deposited shall be surrendered to the corporation depositing the same whenever they shall present the certificate of
the public examiner that all liabilities on the part of such corporation to any
citizen of the state have been fully discharged, and not otherwise provided,
however, that for the purpose of this act any foreign corporation which
issues certificates or contracts to citizens of this state whereby it agrees that
in consideration of certain stipulated monthly payments to said corporation it
will cither buy or build a home, or loan money upon real estate, shall be considered and held to be foreign building and loan associations. [1913. ch. 107;
1907, ch. 56; R. C. 1905, § 4610; 1899, ch. 31; R. C. 1899, § 3203.]
History, objects and powers of building and loan associations and membership and
69 Am. Dec. 158.
its riplits and obligations.
Validity and effect of statute requiring deposit of securities by building and loan
;

association as a prerequisite to the right to transact business.

9 lI,R.A.(N.S.) 461.

When capital stock paid in. Lien on shares. Series. Withdrawals.
capital stock of any corporation formed pursuant to this chapter shall
be paid in at such times, in such amounts and at such places as the by-laws
shall appoint; every share of stock shall be subject to a lien for the payment of unpaid installments and other charges incurred thereon under the
provisions of the by-laws and the by-laws may prescribe the form and manner
of enforcing such lien; new shares of stock may be issued in lieu of shares
withdrawn or forfeited. The stock may be issued in one or more successive
series in such amounts as the board of directors or stockholders may determine and any stockholder wishing to withdraw from the corporation
§ 5122.

The
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shall have power to do so by giving thirty days' notice of his intention to
withdraw, when he shall be entitled to receive the amount paid in by him
and such proportion of the profit as the by-laws may determine, less all fines
and other charges; provided, that at no time shall more than one-half of

the funds in the treasury of the corporation be applicable to the demands
of withdrawing stockholders without the consent of the board of directors:
and that no -stockholder shall be entitled to withdraw whose stock is held
in pledge for security.
Upon the death of the stockholder his legal representatives shall be entitled to receive the full amount paid in by him and legal
No
interest thereon after deducting all charges that may be due on stock.
fine shall be charged to a deceased member's account after his decease, unless
the legal representatives of such decedent assume the future payments on the
stock.
[R. C. 1905, § 4611; 1885, ch. 34. § 2; 1887, ch. 34, § 1: 1889, ch. 40.
§ 11; R. C. 1895, § 3204.]
Withdrawing member must pav fines and penalties prescribed bv by-laws. Beach v.
Loan Asso., 10 S. D. 549, 74 X. W. 889.
Cannot adopt bv-law for forfeiture of shares for nonpayment of dues and fines, without sale of the shares. Mueller v. Madison Loan Co.. 11 S. 1). 43, 75 X. W. 277.
Nature and validity of fines in building 'and loan associations. 35 L.R.A. 215.
Withdrawals from building and loan associations. 35 L.R.A. 289.
Power of associations to borrow monev to pav withdrawing member. 20 L.R.A.(N.S.>
393.

The officers may hold stated meetings at whicli
§ 5123. Loaning funds.
the money in the treasury if equal to the amount of one share in stock in
such corporation shall be offered for loan in open meeting and the stockholder who shall bid the highest premium for the preference or priority
of loan shall be entitled to receive a loan of the amount of the par value
of one share of stock for each share of stock held by him. It is also further
provided that any such corporation may loan any of the funds in its treasury,
at such rates of premium and interest, and to any stockholder, at such times
and in such manner, as shall be fixed or provided for by the terms of tiearticles of incorporation, charter or by-laws of such corporation, anything
to the contrary herein contained, notwithstanding. Any loans that shall hav«heretofore been made by any building and loan association, organized under
the laws of the state' of North Dakota and pursuant to the terms of its articles
of incorporation or by-laws, are hereby declared to be lawful and are not
ultra vires or usurious; provided, that the provisions of this article shall not
apply to foreign building and loan associations doing business within the
state.
fR. C. 1905, § 4612; 1885, ch. 34, § 4; 1887, ch. 34, § 3; 1899, ch. 32.
§ 1 R. C. 1899, § 3205.]
Minimum premium at which money can be loaned may be fixed. Co-operative Loan
.

;

As«o.

v.

Fawick, 11 S. D. 589, 79 N. W. 847.

Fixed premiums or fixed
35 L.R.A. 244.

minimum

of

premiums

in building

and loan association*.

§ 5124. Loans evidenced by note, secured by mortgage and pledge of
shares. Conditions of mortgage. For every loan made a note secured by first
mortgage of real estate shall be given, accompanied by a transfer and pledge
of the shares of the borrower. The shares so pledged shall be held by the corporation as collateral security for the performance of the conditions of such
note and mortgage. The note and mortgage shall recite the number of shares
pledged and the amount of money advanced thereon and shall be conditioned
for the payment of the dues on such shares and the interest and premium
upon the loan, together with all fines and payments in arrears, until such
shares reach the ultimate par value of the shares of stock of the corporation,
or the loan is otherwise canceled and discharged: provided, that the shares
without other security may in the discretion of the directors be pledged as
security for loans to an amount not exceeding their value as adjusted at the
last adjustment and valuation of shares before the time of the loan.
If the
borrower neglects to offer security satisfactory to the directors within the
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time prescribed by the by-laws his right to the loan shall be forfeited and he
shall be charged with one month's interest and one month's premium at
the rate bid by him, together with all expenses, if any, incurred; and the
money appropriated for such loan may be reloaned at the next or any subsequent meeting. [R. C. 1905, § 4613; R. C. 1895, § 3206.]
Right to apply payments made on stock in a building and loan association upon a
mortgage given for a loan by the same member. 29 L.R.A. 120.
Provision in mortgage for payment of fines to building and loan associations.
:r>
L.R.A. 220.

§ 5126. Loans may be repaid at any time. Option of borrower. A borrower may repay a loan at any time upon application to the corporation,
whereupon, on settlement of his account, he shall be charged with the full
amount of the original loan together with all installments of interest, premiums
and fines in arrears, and shall be given credit for the withdrawing value of
his shares pledged and transferred as security; and the balance shall be
received by the corporation in full satisfaction and discharge of such loan:
provided, that a borrower desiring to retain his shares and membership may.
at his option, repay his loan without claiming credit for such shares, whereupon the shares shall be retransf erred to him, and shall be free from any claim
by reason of such canceled loan. If. however, the by-laws of the corporation
prescribe a different manner and different terms upon which a loan may be
repaid the repayment can onlv be made in accordance with such bv-laws.
[R. C. 1905, § 4614; 1885, ch. 34. § 5; 1887, ch. 34, § 4; R. C. 1895. § 3207.]
Failure to pay monthly as agreed mav render entire principal, with interest, due.
Yankton B. & L. Asso. v.'Dowling, 10 S. D. 540, 74 N. W. 438.
Loan to member; application of payments. U. S. Loan Co. v. Shain, 8 X. D. 136, 77
N\ \Y. U)OC,: Hale v. Cairns, 8
D. 145. 77 X. \Y. 1010. 44 L.R.A. 261. 73 Am. St.
Rep. 746: Clark v. Olson, 0 X. D. 364, 83 X. W. 519; TIale v. Gullick, 13 8. D. 637. 84

X

X.

vv.

ism.

No premiums, fines or interest on
§ 5123. No premium deemed usurious.
premiums that may accrue to the corporation according to the provisions of
this chapter shall be deemed usurious.
[R. C. 1905, § 4615 1885, ch. 34, § 6
;

R. C. 1895, § 3208.]
Payment of bonus agreed upon not usurv. Yankton B. & L. Asbo. v. Dowling. 10
540. 74 X. VV. 438: Vermont I* & T. Co. V. Whittled, 2 X. D. 82, 49 X. W. 318.

S. D.

Every corporation may purchase at any
§ 6127. May purchase real estate.
sale, public or private, any real estate upon which it may have a mortgage,
judgment lien or other incumbrance or ground rent, or in which it may have
any interest, and may sell, convey, lease, or mortgage at pleasure real estate
so purchased, and may purchase and hold such real estate and buildings as
may be necessary for its immediate accommodation in the transaction of its
business.
[R. C* 1905, § 4616 1899, ch. 32, § 2 R. C. 1899, § 3209.]
Such corporation may in its by-laws fix a
§ 5128. Minimum premium.
per cent premium at less than which it will not be obliged to accept loans.
*R. C. 1905. § 4617; 1889. ch. 40, § 4; R. C. 1899. § 3210.]
Uses prohibited. Not less than eighty-three per cent
§ 5129. Loan fund.
of all monthly dues collected from the share holders of such corporation shall
be put into a fund to be known as the loan fund, no part of which shall be
used by the corporation for the purpose of paying its expenses, or the expense
of earn ing on its business, excepting interest, taxes and insurance.
[R. C.
1905. § 4618; 18S9. ch. 40, § 5; R. C. 1S95, § 3211.]
Any funds of such corporation,
§ 5130. Investment of unloaned funds.
which shall remain unloaned for a period of more than thirty days and for
which there is no sufficient demand, may be loaned or invested by the corporation under the provisions of its by-laws at any rate of interest allowed
bv law upon any securitv approved and accepted by the board of directors.
[R. C. 1905. § 4619; 1889. ch. 40, § 7; R. C. 1895, § 3212.]
;

;
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have power to borrow

Power

to borrow.
Such corporation shall
restrictions and regulations as its by-laws may provide.
[R. C. 1905, § 4620; 1889, ch. 40, § 8; R. C. 1895, § 3213.]
Power of building and loan association to borrow money to pay withdrawing member*.
§ 5131.

money under such

20 L.R.A.IN.S.) 393.

The board of directors of such
§ 5132. Retirement of unpledged shares.
corporation shall have power in its discretion to retire the unpledged shares
of stock of such corporation at any time after the third year from the date
of the issue of such stock and to enforce the withdrawal of the same in such
manner and under such regulations as it may deem best for the interest of
the corporation.
It shall determine by lot or in any other impartial manner
which shares shall be thus retired, but no unmatured stock shall be retired
while anv matured stock remains in force.
[R. C. 1905, § 4621 1889, ch. 40,
§ 9; R. C. 1895, § 3214.]
The by-laws of such corporation may pro§ 5133. Voluntary withdrawals.
vide for the voluntary withdrawal and cancellation at or before maturity of
shares of stock not borrowed on; provided, that such withdrawal and cancellation shall be pro rata among the shares of the same series of stock. [R. C.
1905, § 4622; 1885. ch. 34, § 18; R. C. 1895, § 3215.]
;

Withdrawals from building and loan association while a solvent going concern. 4'>
L.R.A.(N.S.) 1129.
as affected by insolvency or winding up of business. 49 L.R.A.(N.S.

^ Withdrawals

>

§ 5134. Annual report. Contents. Any building and loan association doing
business in this state shall annually make a true and correct statement, verified
by the oath of its president or secretary, setting forth its actual financial condition on the thirtieth day of June of the current year, which shall be forwarded to the state examiner not later than the first day of August of the
same year and shall contain the following information
1. The amount of authorized capital and the par value of each share of stock.
2. The number of shares sold during the year.
3. The number of shares canceled and withdrawn during the year.
4. The number of shares in force at the end of the year.
5.
detailed statement of the receipts and disbursements during the year.
6.
detailed statement of the assets and liabilities at the end of the year.
Such report shall also show the total amount received as dues on stock
under each separate class or kind of stock and all deductions therefrom for
expenses, withdrawals, cancellations, forfeitures, refunded or otherwise, and
the amounts, if any, of profits credited to stock or subject to such credit, the
number of shares in force of each issue or series and the amount expended
during the year in payment of salaries of officers, clerks, agents and all other
employes, the amount expended for traveling expenses, rent, postage, including telegraph and express charges, printing, books and stationery, office supplies, office furniture, advertising, commissions paid agents or other persons
and all other items of expense. In addition such annual reports shall contain a statement of the business of the corporation for the preceding year,
showing the amount of resources included in mortgage loans, the amount of
loans on stock of the association, the amount of loans on other securities
specifying the kind of such securities, the amount of unpaid dues, fines, premiums and interest, the amount due from agents, the amount due from banks,
the amount invested in real estate and obtained on foreclosure, the amount
invested in furniture and fixtures, the amount of cash on hand and the amount
of all other resources of the association not enumerated heretofore and shall
state as its liabilities the amount received from stock subscriptions, the amount
due from stock delinquent in each class or kind of stock and the unpaid fines
on such stock, the amount set aside as an expense fund from each kind or
( lass
of stock, the amount of undivided profits at the beginning of the year,
the amount received as interest, premiums, fees, fines or other sources as

A
A

:
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during the year, the amount of such interest and interest delinquent
end of the year, the amount of all bills payable and the amount oi" all
other liabilities at the close of the year.
Within thirty days from the hMing
of the report a statement of the assets and liabilities shall be published at
least once in some newspaper in the city or town in which the association
has its principal place of business. All statements herein required to be made
shall be uniform and in accordance with a form to be prescribed by the state
examiner, and shall correctly show the proportion which the entire expenses
of the association for the term reported bear to its gross earnings for that
term. All reports required of building and loan associations organized under
the laws of this state are also required of all foreign building and loan associations doing business in this state, and all the provisions of this chapter
relating to such reports, the filing thereof and the fees therefor shall apply
to such foreign building and loan associations.
[It. C. 1905, § 4623
R. C. 1695,
profits
at the

;

3216.]
Certificate of authority.
If any
§ 5135. Penalty for not making report.
such association shall fail to furnish to the state examiner the report required
by this chapter at the time required, it shall forfeit the sum of twenty-five dollars for every day such report shall be delayed or withheld and the attorneygeneral on the application of the state examiner shall bring an action to
recover such penalty.
After receiving such annual report the state examiner,
if satisfied that such corporation has complied with all the provisions of this
chapter and is entitled to do business in this state, shall issue his certificate,
stating the compliance with such provisions, and that such corporation is
entitled to do business in this state, which certificate shall be in force for
the period of one year, unless sooner rescinded as provided in this chapter.
The state examiner shall also issue such certificate to a domestic corporation,
which commenced business at some intervening period in any year which has
complied with the law in regard to its articles of incorporation and in all
other respects except the filing of such report.
(R. C. 1905, § 4624; R. C.
§

1895, § 3217.]
§ 5136. Examination

by state examiner. Fee. It shall be the dnty of the
state examiner, as often as he may deem necessary and at least once in each
year, to examine every building and loan association incorporated under the
laws of this state, and for that purpose he shall have and exercise over such
corporation, its business, officers, directors and employes, all the power and
authority conferred upon him by the laws of this state over banks and other
moneyed corporations ; provided, that he shall not have the power to suspend
the operation of any such corporation, except in the manner provided in this
chapter. The state examiner shall have the same supervision and control over
the business within this state of foreign corporations of like kind, doing business in this state. Upon the completion of any examination of any association
made by the state examiner or under his direction, the association so examined
For the
shall pay to the examiner a fee to be determined as follows, viz.:
first one hundred thousand dollars of assets, a fee of twenty dollars, and for
each additional one hundred thousand dollars of assets, or major portion
[R. C. 1905, § 4625; R. C. 1S95,
thereof, an additional fee of ten dollars.
§3218; 1901, ch. 46; 1905, ch. 59.]
If it shall appear to the
§ 5137. Action against insolvent corporations.
state examiner from any examination made by him or from the annual report
aforesaid, that any domestic or foreign building and loan association is violating the law, or that it is conducting business in an unsafe, unauthorized or
dishonest manner, he shall by an order under his hand and seal of office
addressed to such corporation direct compliance with the requirements of the
law; and whenever such corporation shall refuse or neglect to make such
report or account as may be lawfully required, or to comply with such order
as aforesaid, the state examiner shall file a statement in writing with the
1847
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attorney-general, setting forth the facts or particulars in which such alleged
violation or refusal consists, which statement shall be prima facie evidence
of such violation or refusal, whereupon the attorney-general shall institutesuch proceedings against such corporation as are provided by law in case
of insolvent corporations, or such other proceedings as the occasion may
require.
It is further provided that in the event of the payment or foreclosure or redemption under foreclosure of any and all mortgages held by
such insolvent foreign or domestic corporations, or their assignees, the amount
paid for dues and premiums on stock pledged as security for such loan shall
[R. ('.
be credited on such mortgage and the obligation therebv secured.
1905, § 4626 ; 1899, ch. 33 R. C. 1899, § 3219. ]
Effect of insolvency of building and loan association upon the rights and liabilities of
;

members.

61

When may
Rep.

Am.

St. Rep. 24.

receivers

for

building and

loan association be appointed.

72

Am.

St.

-17.

on which foreign corporations can do business in this
No foreign building and loan association or corporation shall do

§ 5138. Conditions
state.

business in this state, until
1.

It shall

2.

It shall

have first complied with the provisions of sections 5238 and 5240.
have obtained from the state examiner a certificate authorizing

it to do business in this state.
Upon application by any foreign building and loan corporation or association to do business in this state, and thereafter whenever the state examiner
shall deem it prudent for the public interest he shall examine into its financial condition and method of doing business and for that purpose, if he deems
it necessary he may visit such corporation, or cause the same to be visited by

a competent person appointed by him. and he may demand from such cor
poration or association, in advance, his fees and necessary expenses for making
such examination and may refuse to make the same or to issue any certificate
unless such fees and expenses are paid, and if a certificate has already been
issued may rescind the same.
For the purpose of making such examination
the persons making the same shall have free access to all the books and papers
of the corporation that relate to its business and to the books and papers kept
by any of its agents and may summon as witnesses and examine under oath
the directors, officers, agents and trustees of any such corporation and any
other person in relation to its affairs, transactions and condition.
[R. C. 1905.
§ 4627; R C. 1895, § 3220.]
5139.
Certificate
foreign
corporation.
If
he
to
is satisfied from such
§
examination that such corporation is solvent and its method of doing business
is such as is likely to be beneficial to all of its members alike, he shall issue
a certificate, authorizing it to do business in this state, if one is not already
in force, which certificate shall be in force for one year, or until the time
required for the filing of the annual report unless sooner rescinded.
[R. (\
1005. § 4628; R. C. 1895. § 3221.]
If the state examiner is of opinion upon
§ 5i40. Revocation of authority.
examination or other evidence that a foreign building and loan association
doing business in this state is in an unsound condition, or if it has failed to
comply with the law, or if it. its officers or agents, refuse to submit to examination, or to perform any legal obligation in relation thereto, he shall revoke
or suspend its certificate of authority and shall cause notification thereof to
be published three times, once in each week, for three successive weeks, in
some newspaper published at the 'seat of government and shall mail a copy
such association or corporation at its home office and no new business shall
thereafter be done by it or its agents in this state while such default or disability continues, nor until its authority to do business is restored bv the
examiner.
fR. C. 1905. § 4629: R. C. 1895. § 3222.]
§ 5141. Selling stock of foreign corporation without authority, a misAny officer, director or agent of any foreign building and loan
demeanor.

o
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association, or any person whatever, who shall in this state solicit subscriptions to the stock of such association, or who shall sell or issue, or knowingly
cause to be sold or issued to a resident of this state any stock of such association, while such association shall not hold the certificate of the state examiner, authorizing it to do business in this state as herein prescribed, or before
such association has complied with all the provisions of this chapter or when
such association shall have been notified that its authority to do business in
this state has been revoked, as hereinbefore provided, shall be guilty of a
misdemeanor and upon conviction thereof shall be punished by a Hue of not
less than one hundred dollars, nor more than five hundred dollars, or by
imprisonment of not less than ten days nor more than six mouths or by botli
[R. C. 1905,
such fine and imprisonment, in the discretion of the court.
§4630; R.C. 1895, § 3223.]
Domestic corporation.
Any officer, director or agent of
§ 5142. Same.
any building and loan association incorporated under the laws of this state,
or any other person whatever, who shall sell or issue, or knowingly cause to
be sold or issued to any person any stock of such association, while such association shall not have a certificate of the state examiner authorizing it to do
business as herein prescribed shall be guilty of a misdemeanor and upon conviction thereof shall be puuished by a tine of not less than one hundred dollars and not more than five hundred dollars, or by imprisonment of not less

than ten days nor more than six months, or bv both such fine and imprisonment
in the discretion of the court.
[R. C. 1905, § 4631 R. 0. 1895, § 3224.]
All corporations heretofore ti-gan§ 5143. Reincorporation not necessary.
i/.ed in this state and doing business as building and loan associations shall
comply with and be subject to all the provisions of this chapter and shall be
entitled to all the privileges and benefits thereof without reincorporating.
[R. C. 1905, § 4632; R. C. 1895, § 3225.]
;

CHAPTER
WRHT

27.

OF WAY FOR TKLKPHONK AND ET.KCTRIC LINES.

The board of county commis§ 5144. Right of way for telephone lines.
sioners of any county, board of supervisors of any township, board of aldermen of any incorporated city, or board of trustees of any town or village in
this state, may, when deemed for the best interest of their respective municipal
corporations, grant to any person, who is a resident of this state, or to any
company or corporation, organized under the laws of this state, or to any
company or corporation duly licensed to do business within this state, the
right of way for the erection of a telephone line over or upon any public
grounds, streets, alleys or highways under the care or supervision of such
board granting snch right of way. Such right of way shall be granted subject to such conditions, restrictions and regulations as may be prescribed by
the board granting the same, as to what grounds, streets, alleys or highways
said lines shall run upon, over or across, and as to the places where the poles
to support the wires shall be located, and all grants of right of way for the
construction of telephone lines heretofore made, in accordance herewith, by
anv board above mentioned, are herebv made valid.
[R. C. 1905, § 4633:
1899. ch. 156: R. C. 1899. § 3225a: 1903, ch. 196.]
Citv authorized to grant telephone company right to erect, maintain and operato
telephone syntem in streets. Kirbv v. Citizens'* Teleph. Co., 17 S. D. 362, 97 N. W. ?., 2
k E. Ann. Cas. 152.
Necessity of consent of local authorities to construction of telephone line in citv.
Missouri R. Teleph. Co. v. Mitchell, 22 S. D. 191. 116 X. W. 67.
City was authorised to require an condition to grant of telephone franchise that com
pany pay annually to citv 10 per cent of its gro« receipts above sum specified. Mitchell
v. Dakota Central Teleph. Co.. 25 S. D. 409, 127 N. \Y. 582.
1249
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Telephone companies are not empowered to creat public nuisances, or interfere with
use of highway* by improper erection of poles and wires. Snee v. Clear Lake TelepK
Co., 24 S. D. 361, 123 N. W. 729.
Telegraph and telephone poles and wires as additional servitude on the public street*
and highways. 49 Am. Rep. 14; 54 Am. Rep. 290; 106 Am. St. Rep. 260.
Privilege of using street for telegraph line as a contract within provision again*t
impairing obligation. 50 L.R-A. 146.
Right to require telegraph or telephone wires to be placed underground. 31 L.R..A.
806; 14 L.R.A.{N.S.) 654.

The board of county commis§ 5145. Bight of way for electric railways.
sioners of any county, board of supervisors of any township, or board of
trustees of any town or village in this state may, when deemed for the best
interest of their respective municipal corporations, grant to any person, persons, company or corporation the right of way for the construction and operation of an electric or other railway in, over or upon any public grounds, streets,
alleys or highways under the care or supervision of such board granting such
right of way.
[R. C. 1905, § 4634 ; 1905, eh. 153.]
Street railroads as additional servitude in streets.

28

Am.

St. Rep. 235; 47

Am.

St.

Rep. 272.
Privilege of using street for street railway as a contract within provision agaiust impairing obligation. 50 L.RJL 143.
Liability of municipality in damages for repeal, or interference with enjoyment, of
street franchise. 36 L.R.A.(N.S.) 861.
3fi
Municipal power to impose conditions when giving consent to street railway.

L.R.A. 33.
Power of municipality to prevent laying an additional street car track under a
franchise originally granting the right to lay double tracks. 36 L.R.A.(N.S.) 850.
Estoppel of town or municipality to object to street railway in street by acquiescence
or consent to its construction or use. 7 L.RJUN.S.) 1187.

CHAPTER

28.

BANKING CORPORATIONS.
§ 5146. Creation of banking department. State banking board. (1) There
is hereby created a department of banking which shall have charge of the
execution of all laws relating to state banks, savings banks, trust companies,
building and loan associations, mutual investment corporations, mutual savings corporations and other financial corporations heretofore or hereafter
organized or doing business under the laws of the state of North Dakota, and
engaged wholly or in part in the receiving of deposits or the selling of their
certificates of indebtedness or other obligations to the public. Such department shall be designated as the " department of banking," and it shall be
under the management and control of the state banking board and a chief
officer to be known as the state examiner.
(2) The state banking board shall consist of the governor, the secretary
of state and the attorney-general; and ex-officio the president and secretary
of the corporation known as the North Dakota bankers' association, so long
as said corporation shall maintain its corporate capacity.
None of the

members

of said board shall receive

any compensation for

their services

other than that now provided by law and the two members last named shall
be entitled to attend all meetings of said board and to participate in its
deliberations but shall not vote in the deciding of questions coming before
it.
The governor shall be the chairman of said board and the attorney general shall be ex-officio the attorney for the board, and the state examiner
shall be its secretary. A majority of the first three members shall constitute
a quorum. Said board shall hold regular meetings on the first Wednesdays
of January, April, July and October of each year, at the office of the department in the state capitol at Bismarck, and special meetings at the call
of the governor.
(3) The said board shall have, and there is hereby vested in it, the power
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and regulations for the government of such corporations,
as in its judgment may seem wise and expedient, which rules shall not conflict
with any laws of the state of North Dakota or of the United States. It shall be
the duty of said board at each regular meeting and at any special meeting
called for that purpose, to examine all reports made by said corporations relating to their condition, and all reports of regular and special examinations
made by the state examiner and deputy examiners from his department
and tiled with said board during the preceding quarter or such period as
shall have elapsed since the last meeting of said board, and to approve or
disapprove the same, and to make and enforce such orders as, in its judgment, may be necessary or proper to protect the public and particularly
the depositors or creditors of said institutions.
Said board and the state
examiner and deputy examiners shall have the power to subpoena witnesses,
administer oaths, and generally to do and perform any and all acts and
things necessary to the complete performance of the duties herein imposed,
and to enforce all of the provisions of this article, and for the purpose
of enabling them to perform all the duties imposed upon them, the proto

roles

visions of section 8200 shall be held as applicable to their proceedings. Any
and all orders made by said board shall be immediately operative and
remain in full force until modified, amended or annulled by such board, or
by a court of competent jurisdiction, in an action to be commenced by the
party against whom such order may have been issued. Said board shall
keep a full and complete record of all its proceedings and of all orders
made by it, and the records of the state banking board, and of the state
examiner, and of any and all reports made by or filed with the board or
the state examiner shall, under proper restrictions, during regular business
hours, be open to inspection and examination by stockholders, depositors,
creditors and sureties on any bonds of any of the said corporations or on
the bonds of any officer or employe thereof.
The said board is hereby
vested with the power and authority to appoint by its own order, receivers
for insolvent corporations as defined in this article, and such receivers shall
have the same power and authority, and their acts the same validity as if
appointed under and by the direction of a district court, but nothing herein
contained shall be construed so as to take away from the courts the power
to appoint receivers of such institutions at any stage of the proceedings and
thus terminate the receivership ordered by the board.
(4) The state examiner shall, under the direction and subject to the orders
of the state banking board, exercise a constant supervision, either personal

or through the deputy examiners hereinafter provided for, over the business
and affairs of all the financial corporations placed by this act within the
jurisdiction of the state banking board and shall, personally or through the
deputy examiners herein provided for, visit at least twice each year, all
of said corporations, inspecting and verifying the assets and liabilities of
each, and so far investigate the character and value of the assets of each
such corporation, as to ascertain with reasonable certainty that the values
are correctly carried on its books. He shall further investigate the methods
of operation and conduct of said corporations and their systems of accounting, to ascertain whether such methods are in accordance with the law and
sound banking usage and principles, and report the findings, conclusions
and recommendations upon such examinations to the banking board and
put into force and effect such orders and directions as it may make in
reference thereto.
(5) The state examiner shall be ex-officio secretary of the state banking
board, and he shall keep all proper records and files pertaining to the duties
and work of his office and the proceedings of the board and shall report to
the board annually, touching on all his official acts and those of his deputy
examiners, giving abstracts of statistics and of the conditions of the various
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institutions to which his duties relate, and making such recommendationsand suggestions as he may deem proper, which report shall be printed and
bound in a satisfactory and substantial manner and distributed among all
of the state banks and other corporations within his jurisdiction. The state
banking board shall make biennial reports the same as other state officers
and boards, in which there shall be included with a full report of its pro-

summary or abstract of the reports of the state examiner.
(6) The state examiner may, subject to the approval of the state banking
board, appoint and at pleasure remove, not more than ten (10) deputy
examiners and one stenographer and such other employes as may in the
judgment of the state banking board, be necessary for the proper discharge
of the business of his department. Each deputy examiner shall give bond
to the state in the sum of ten thousand dollars to be approved and filed in
the same manner as. the bond of the state examiner. The state exanvner
shall select and designate one of said deputy examiners to be the office
wleputy and to act during the absence or disability of the state examiner,
and in such cases the deputy examiner so authorized shall have charge of
the office and administer its affairs. Six of the said deputy examiners so
appointed shall have had at least three years' active experience in bank
work within this state and shall furnish such evidence of qualification as
expert accountants and general fitness for the duties as may be demanded
by the banking board.
(7) For the purpose of the better administration of his department the
state examiner shall, immediately after the taking effect of this act, proceed
to divide the state into six districts which shall have as nearly as may be,
banks and other financial institutions of an equal number, and arranged
with reference to convenience and economy in travel and shall at once
designate the district in which each of his six deputy examiners shall make
examinations, and such deputy examiners shall confine their work, as near
as may be. to the examination of corporations located within their respective districts, except that any such deputy examiners may be temporarily
transferred to other districts, or more than one deputy examiner may be
assigned temporarily to any district when the proper performance of the
work therein would indicate the necessity for so doing. No deputy examiner shall have any interest directly or indirectly in any corporation within
the jurisdiction of the banking department, nor in any corporation engaged
wholly or in part in the writing or issuing of bonds of or for any such
corporation or of the officers or employes of any such corporations.
(8) Each deputy examiner herein provided for shall be under the direct
orders and instructions of the state examiner and shall make report to him
in such form as he or the banking board may prescribe during or immediately after the completion of the examination of each financial institution
examined by him. with such recommendations and suggestions as he may
ceedings, a

,

deem

advisable.
The salary of each deputy examiner shall be two thousand dollars per
in addition thereto he shall be paid his actual and necessary
travelling expenses when engaged in the discharge of his duties; the salary
of the stenographer shall be twelve hundred dollars per annum and the
salaries of other clerks or assistants herein provided for. shall be fixed by
the state banking board.
[1911. eh. 55. $ 1: R. C. 1905, § 4635; 1905,
eh. 165. § I.]
(9)

annum and

Sec Rcction 5204.

As to biennial reports by the state banking board. See sections 95, 97, 98, 63S.
State hanking law is a proper exercise of the internal police power of the state. State
ox rel. Ooodsill v. Woodman
I X. D. 246, 46 N. W. 970.

§ 5146a. Appropriation. There is hereby annually appropriated from any
in the state treasury not otherwise appropriated, the sum of twentynine thousand dollars or so much thereof as may be necessary for the pay-

moneys
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ment of the

salaries and expenses of the persons to be appointed under the
provisions of this act.
[1911, oh. 55, § 5.]
The words " this act" as here uaed mean sections 5146, 5149, 5155, 5179.
§ 5146b. Repeal. All acts and parts of acts inconsistent with or repugnant
to this act are hereby repealed; provided, however, that this act shall not
affect any offense committed, any right acquired, or any obligation imposed
by or under any law in force up to the date of the taking effect of this
act.
But all such offenses, rights and liabilities shall remain and be prosecuted, maintained or defended under the law existing at the time such
offense was committed or such right or liability accrued.
[1911, ch. 55, § 6.J
As to the words " this act," see note to section 5146a.
Associations for carrying on the business of
§ 5147. Who may form.
banking under this chapter may be formed by any number of natural persons, not less than three, two-thirds of whom shall be residents of this state.
They shall enter into articles of association which shall specify in general
terms the object for which the association is formed, and may contain any
other provisions, not inconsistent with law, which the association may see
fit to adopt for the regulation of its business and the conduct of its affairs.
These articles shall be signed and acknowledged by the persons uniting to
form the association and shall be filed in the office of the secretary of state.
[R. C. 1905. § 4636; 1890, ch. 23, § 1; 1893, ch. 27, § 1 R. C. 1899, § 3226;
;

1905, ch. 165, § 2.]

Banking corporation organized

authority so to do, is corporation de
facto on receiving deposits after such authority is given, although not filing required
eertilicate.
Mason v. Stevens. 16 S. D. 320, 92 N. W. 424.
Power to prohibit or regulate banking business by individuals. 15 L.R.A. 477; 5
L.R.A.(N.S.) 874 25 L.K.A.IN.S.) 1217.
before- legislative

;

§ 5148. Organization certificate. Contents. The persons uniting to form
such an organization shall, under their hands, make an organization certificate
which shall specifically state:
1. The name assumed by such association, which name shall not be the
name of any other bank in the state, nor of any bank heretofore incorporated
In the state of North Dakota or in the territory of Dakota.
2. The place where the business of discount and deposit is to be carried on.
3. The amount of the capital stock and the number of shares into which the
same shall be divided.
4. The names and places of residence of the shareholders and the number
of shares held by each of them.
5. The period at which such bank shall commence and terminate business.
[R. C. 1905, § 4637; 1890, ch. 23, § 2; 1893, ch. 27, § 2; R. C. 1895, § 3227;

1905, ch. 165, § 3.]
§ 5149. Acknowledgment and record. The organization certificate shall be
acknowledged before a clerk of some court of record, or a notary public,
and shall be, together with the acknowledgment thereof, authenticated by
the seal of such court or notary, recorded in the office of the .register of
deeds in the county where such banks may be established, and such certificate thus authenticated shall be transmitted to the secretary of state who
shall record and carefully preserve the same in his office, certify the facts
to the state banking board and issue a certificate of authority to the corporation, which certificate of authority shall be transmitted to and held by
the state examiner until an examination is made and the certificate of the
state examiner or a deputy examiner procured, to the effect that the capital

stock has been paid in full, and that all conditions of the law have been
complied with. [1911. ch. 55, § 2; R. C. 1905, § 4638; 1890, ch. 23.
§ 3; 1893, ch. 27, § 3; R. C. 1899. § 3228: 1905, ch. 165, § 4.]
§ 5150. Powers. Upon making and filing articles of association and an
organization certificate, the association shall become, as from the date of the
execution of the same, a body corporate, and as such and in the name designated in the certificate, it shall have the power:
strictly
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1. To adopt and use a corporate seal.
2. To have succession for a period of twenty-five years from its organization, unless it is sooner dissolved, according to the provisions of this chapter,
or unless its franchise becomes forfeited by some violation of law.

To make contracts.
To sue and be sued.
To elect or appoint directors, two-thirds of whom must be residents of
this state, and by its board of directors to appoint a president and vicepresident, who shall be members of said board, a cashier and assistant cashier
and such other employes as may be required; define their duties, require
bonds of them and fix the penalty thereof; dismiss such officers or any of
them, and appoint others to fill their places.
6. To provide by its board of directors, by-laws, not inconsistent with the
laws of this state, to regulate the manner in which its stock shall be trans3.
4.

5.

ferred, its directors elected or appointed, its officers appointed, its property transferred, its business conducted and the privileges granted it by
law exercised and enjoyed.
7. To exercise by its board of directors, or duly authorized officers or
agents, subject to law, all such incidental powers as shall be necessary to
carry on the business of banking, by discounting and negotiating promissory notes, bills of exchange, drafts and other evidences of debt, by receiving deposits, by buying and selling exchange, coin and bullion, by loaning
money upon real or personal security, or both; but no association shall
transact any business, except such as incidental and necessarily preliminary to its organization, until it has been authorized by the secretary of
state to commence the business of banking, and the secretary of state may
withhold from any association his certificate authorizing the commencement of business, whenever he has reason to suppose that the shareholders
have formed the same for any other than legitimate objects as contemplated by this chapter.
8. No such association shall have or carry among its assets at any one
time loans dependent wholly upon real estate security in any amount exceeding twenty-five per cent of total loans and discounts, and then only
upon first mortgages which shall not exceed forty per cent of the actual
cash value of the property mortgaged, and in selling or disposing of said
loans so made upon real estate security no such association shall have power
to guarantee the payment or collection thereof, and any such guaranty made
in violation of this provision shall not be binding upon such association but
shall be upon the person or officer making the same.
[1913, ch. 51; R. C.
1905, f 4639; 1899, ch. 28, § 1; R. C. 1899, § 3229; 1905, ch. 165, § 5.]
5. President of state bank must \m stockholder thereof.
McCartv v. Kepreta, 24 N. 1>.
395, 48 L.R.A. (N.S.) 65, 139 N. \V. 1012.
Liability of bank on negotiable paper executed bv officer or agent
21 L.R.A.(N.S.)
1079.
Implied power of cashier of bank to sell or lease property. 31 L.R.A. (N.S.) 737.
Power of bank officer to bind bank by agreement that liability of party to commercial
paper shall not be enforced. 28 L.R.A.
501.
7. Right of hank to engage in busings to save debt.
27 L.R.A. (N.S.) 243.
Liability of directors to bank for acts in excess of tbeir powers. 55 L.R.A. 758.
for default or negligence of cashier.
4 L.R.A.(N.S.) 597.
in case of bad loans or investment*.
55 L.R.A. 762; 39 L.R.A. (N.S.) 173.

——

§ 5151. Limiting the powers of its investment in banking house furniture, fixtures, including the lot or parcels of land on which banking house
is located.
It shall be unlawful for any corporation having banking powers
and a capital stock of twenty thousand dollars or more, to invest over thirty
per cent of such stock and unimpaired surplus in banking house furniture
jiml fixtures, including the lot. piece or parcel of land on which such banking house is located; provided, that similar corporations with a capital stock
of ten thousand dollars and loss than fifty thousand dollars may invest forty
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stock and unimpaired surplus, and those with fifteen thousand
than twenty thousand dollars stock may invest thirty-five
capital stock and unimpaired surplus in such banking house
furniture, fixtures and lot, piece or parcel of laud on which such banking
house is located. [1913, ch. 52, § 1; 1911, ch. 54, § 1; R. C. 1905, § 4640;
1899, ch. 2S, § 2; R. C. 1899, § 3230; 1905, ch. 165, § 6.]
§ 5152. Powers as to other real estate. It shall have the power to purchase,
hold and convey such other real estate as shall be mortgaged to it in good
faith by way of security for loans, or for debts previously contracted.
Such as may or shall be mortgaged to it in good faith in satisfaction of
debts previously contracted in the course of its dealings.
Such as it shall purchase at sales under judgments, decrees or mortgages
held by the corporation, or shall purchase to secure debts due it; but no
banking corporation shall hold the possession of any real estate under mortgage, or title and possession of any real estate purchased to secure indebt
edness, for a longer period than five years from the date of acquiring title
thereto. And all real estate heretofore and hereafter conveyed by any such
banking corporation, shall be deemed to have been acquired, held and dis
posed of in conformity with the provisions of this chapter. [1913, ch. 52.
§ 2; 1911, ch. 54, § 2; R. C. 1905, § 4640; 1899, ch. 28, § 2; R. C. 1899, $ 3230:

per cent of
dollars

and

per cent of

•

§§

its

less

its

1905, ch. 165.

§ 6.

Authorizes* bank to m<-ive real property deed* as security for past intWttrdnesv
Merchants State Bank v. Tufts. t X. I).
116 Am. St. Rep. 682, 103 N. W. 760.
I

Any banking corporation violating the provisions of this
§ 5153. Penalty.
act [sections 5151-5154 J shall be subject to a fine of not more than five hundred dollars and cancellation of its organization certificate. [1913, ch. 52.
§ 3; 1911, ch. 54, § 3.J
§ 5154. Duty of state examiner. It shall be the duty of the state examiner
to enforce the provisions of this act.
[1913. ch. 52, § 4; 1911, ch. 54, § 4.1
§ 5155. Capital stock. Hereafter no association shall be organized under
this chapter in cities, towns or villages containing less than one thousand
inhabitants with a capital stock of less than ten thousand dollars; in cities,
towns or villages containing over one thousand inhabitants and less than
two thousand inhabitants, with a capital stock of less than twenty thousand
dollars; in cities, towns or villages of over two thousand, and not exceeding
three thousand inhabitants, with a capital of less than thirty thousand dollars;
in cities, towns or villages of over three thousand and not exceeding four
thousand inhabitants, with a capital of less than thirty-five thousand dollara;
in cities, towns or villages of over four thousand, and not exceeding five
thousand inhabitants, with a capital of less than forty thousand dollars;
and in cities, towns or villages of over five thousand inhabitants, with a
capital of less than fifty thousand dollars. All of the capital stock of every
association shall be paid in before it shall be authorized to commence business, and evidence of such payment of capital stock either in actual money
or a deposit in a previously approved correspondent bank must be furnished to the state examiner or deputy examiner before the certificate of
authority may be delivered. For the purpose of this section, the population
of the city, town or village shall be determined by multiplying by four the
total vote east for member of congress, at the last general election held in
such city, town or village; no such association having been organized to
transaet business in any city, town or village, and which may have sold or
converted its business to a national bank, or other banking business which
is continued at the same place, shall be allowed to remove its charter or
its articles of incorporation to and recommence business at another place
but where it can be clearly shown that a banking association which has not
changed, sold or converted its business as hereinbefore recited, is located
at a place where there is not sutiicient business for the profitable conduct
12jj

Digitized by

Google

§•§

CIVIL CODE.

uloo-5159

Banking Corporations.

of a bank, such association may apply to the banking board for authority
to remove its business to some other place within the state and to change
its name if desired; and upon the approval of such application by the state
banking board and the proper amendment of *ne article of incorporation,
the board may issue authority for such removal and change; provided, that
no such association shall be allowed to remove its business to any city,
town or village without having the full amount of capital stock required

by this chapter for a new organization in such city, town or village. The
corporate existence of any bank or corporation heretofore organized with
a capital of less than ten thousand dollars shall not be renewed unless such
corporation seeking to renew its cxisteuce shall increase its capital to the
amount required by this act for the organization of a new banking corporation in the city, town or village where such bank is located at the time
of such renewal. When any association whose capital is less than ten thousand dollars, applies for a renewal of its corporate existence, it shall, before
being permitted to continue its corporate existence, furnish satisfactory evidence through the state banking board that its articles of association have
been properly amended and the full amount of the increased capital has
been actually paid in cash provided, that such association in renewing iN
existence, may, with the consent and approval of the state banking board,
convert its then accumulated surplus and undivided profits into capital, to
be apportioned amongst the shareholders entitled thereto, or their assigns.
[1911, ch. 55, $ 3; R. C. 1905, § 4641; 1897, eh. 31; R. C. 1899, $ 3231; 1901.
ch. 29; 1905, ch. 165, § 7.]
§ 5156. Certificate and authorization published. The association shall c;nv
the organization certificate and the certificate of authority of the sen
tary of state, issued under this chapter, to be published in some newspaper
in the city or county where the association is located, for at least four consecutive weeks next after the issuing thereof, and proof of such publication
to be filed with the state banking board.
[R, C. 1905, § 4642; 1890. ch. 23.
§ 7; 1893, ch. 27, § 7; R. C. 1899, § 3232; 1905, eh. 165, § 8.]
;

See section 5204.

§ 5157. Banks have official number. It is hereby provided that all banks
existing and hereafter organized under the laws of this state shall be numbered and shall receive from the secretary of state an official number, and
it shall be the duty of the secretary of state to notify each bank of its
official number and also file a list of same with the state bank eraminer.
[1909, ch. 43.]

A

certified copy of the articles of incorpora§ 5158. Articles as evidence.
of any banking association, organized under the provisions of this
chapter, may be used as evidence in all courts for or against any person or
such banking association for or against whom such evidence is necessary,
whether on civil or criminal trials. [R. C. 1905, § 4643; 1890, ch.'23, § 8;
1893, ch. 27, § 8; R. C. 1899, § 3233; 1905, ch. 165, § 9.]

tion

See section 5204.

Whenever any shareholder or his
§ 5159. Delinquent stock, how sold.
assignee fails to pay any installment on the stock when the same is required
to be paid, the directors of such association may sell the stock of the delinquent shareholder, or as much thereof as is necessary to satisfy the debt,
at public auction after having given three weeks' previous notice thereof in
a newspaper published ar.d in general circulation in the city or county where
the association is located to any person who will pay the highest price therefor, to be not less than the amount due thereon, with the expenses of the
advertisement and sale, and the excess, if any, shall be paid to the delinquent
shareholder. If no bidder can be found who will pay for such stock the
amount due thereon to the association, and the costs of advertisement and
sale, the amount previously paid shall be forfeited to the association, and
12.™
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such stock shall be sold as the directors may order within three months from
the time of such forfeiture, and if not so sold it shall be cancelled and deducted from the capital stock of the association. [R. C. 1905, § 4644 1890.
ch. 23, § 9; 1893, ch. 27, § 9; R. C. 1899, § 3234; 1905, ch. 165, § 10.]
;

See section 5204.

The capital stock of
§ 5160. Shares. Value. Liability of shareholders.
each association shall be divided into shares of one hundred dollars each,
and be deemed personal property and transferable on the books of the association in such manner as may be prescribed by the by-laws or articles of such
associations but no transfer of such stock shall be valid against a bank or any
creditor thereof, so long as the registered holder of such stock shall be liable
as principal debtor, surety or otherwise to the bank for any debt which shall
be due and unpaid nor in any case shall any dividend, interest or profit be paid
on such stock so long as such liability continues, but such dividend, interest or
profit shall be retained by such bank and applied to the discharge of such
liabilities.
Every person becoming a shareholder by such transfer shall,
in proportion to his shares, succeed to all rights and liabilities of prior
holders of such shares, and no change shall be made in the articles of
association by which the rights, remedies or security of the existing creditors
of the association shall be impaired. [K. C. 1905, § 4645; 1890, ch. 23, § 10:
1893, ch. 27, § 10; R. C. 1899, § 3235; 1905, ch. 165, § 11.]
;

;

See section 5204.

§ 5161. Capital stock, how increased or reduced. Any association formed
under this chapter, may by its articles of association, or by subsequent resolution or written agreement of holders of a majority of its stock, provide for
an increase of its capital stock from time to time as may be deemed expedient,
subject to the rules and limitations of this chapter, and upon approval of the
state banking board.
But no increase of capital stock shall bo valid until
the whole amount shall be paid in cash, and such payment certified under
oath by the president or cashier of such association to the secretary of state,
who shall give his certificate that the provisions of this section have been
complied with and specifying therein the amount of such increase in capital
stock, and that it has been duly paid in as part of the capital thereof and
Any association
tile a copy of such certificate with the state banking board.
formed under this chapter may, by vote of its shareholders owning two-thirds
of its stock, reduce its capital to any sum, not below the amount required
by this chapter to authorize the formation of the association, but no such reduction shall be made until the amount of the proposed reduction is reported
to the state banking board and their approval thereof obtained in writing,
and no such reduction shall be construed as affecting the liability of shareholders for any debts of the association incurred prior to such reduction,
and every such reduction before the same shall become valid must be certified to in the same manner as an increase of capital stock.
[R. C. 1905,
§ 4646; 1890, ch. 23, § 11; 1893, ch. 27, § 11; R. C. 1899, § 3236: 1905, ch. 165.
§

.

12.],
See section 5204.

Duties of state examiner. Any association or§ 5162. How dissolved.
ganized under the provisions of this chapter, may be dissolved by the district
court of the county where its office or principal place of business is situated
upon its voluntary application for that purpose. The application must be in
writing, and must set forth that at a meeting of the stockholders or members
called for that purpose, the dissolution was resolved upon by a two-thirds
vote of all the stockholders or members, and that all claims and demands
against the association have been satisfied and discharged. The application
must be signed by a majority of the board of directors, or other officers
having the management of the affairs of the association, and must be verified
in the same manner as a complaint in a civil action.
A certified copy of the
application shall be filed with the state examiner, or such state officer as is
125?
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by law authorized to examine such association, within ten days after the filing
of such application with the district court. If the court is satisfied that tinapplication is in conformity with this chapter, it must order the application
to be filed, and that the clerk give not less than thirty nor more than sixty
days' notice of the application by publication in some newspaper published
in the county, and if there are none such, then by advertisement postt-d in
five of the principal public places in the county.
At any time before tin- expiration of the time of publication, any person may file his objections to tinapplication. Before the final hearing and determination of the application,
the state examiner shall make a thorough examination of the affairs of such
association, and file a certified statement of such examination with the clerk
of court of the county where such application is made, which statement
shall be a part of the papers in the case.
After the time of publication
has expired the court may, upon five days' notice to the persons who have
filed objections or without further notice if no objections have been filed,
proceed to hear and determine the application, and if all the statements
therein made are shown to be true, the court must declare the association dissolved.
No stockholder or officer of such association shall be allowed to
withdraw from such association, or surrender or dispose of his shares of
stock after the filing or making of such application for dissolution and prior
to the final determination of the case. Upon the dissolution of such assoeia
tion by the district court, the clerk of said court shall forthwith notify tin
secretary of state of such dissolution, by sending a copy of the order of tin
court, and said order and notice shall be filed by the secretary of state will,
the original certificate of organization. The application, notices and proof
of publication, objections, if any, and declaration of dissolution, constitute
the judgment roll, and from the judgment an appeal may be taken in tin
same manner as in other actions. The secretary of state shall immediately
certify such dissolution to the state examiner.
[R. C. 1905, § 4647; 1390.
ch. 23. § 12: 1893. ch. 27, § 12; R. C. 1899, § 3237; 1905. ch. 165, § 13.1
See section 5204.

The directors of any association or§ 5163. Dividends. Surplus fund.
ganized under this chapter may, semi-annually or annually, declare a dividend
of so much of the net profits of the association as they shall deem expedient
but each association shall, before the declaration of a dividend, carry onetenth of its net profits to its surplus fund until the same shall amount to
twenty per cent of its capital stock. [R. C. 1905. 5 4648; 1890, ch. 23, § 13:
1893, ch. 27, § 13; R. C. 1899, § 3238: 1905, ch. 165," § 14.]
§ 5164. Qualification of directors. Every director must own in his own
right and retain in his possession and control free from hypothecation or
pledge for any debt, at least ten shares of the capital stock of the association for which he is a director; any director who ceases to be the owner and
in possession of ten shares of the stock free and non-hypothecated, or who becomes in any manner disqualified, shall thereby vacate his place. Every such
director when elected or appointed shall take an oath that he will, so far as
the duty devolves upon him, diligently and honestly administer the affairs
of such association, and will not knowingly violate or willingly permit to be
violated, any of the provisions of this chapter, and that he is a bona fide
owner of the number of shares of stock required by this chapter to become a
director, standing in his own name on the books of the association, and that
said stock is in his possession and control and not hypothecated or in any way
pledged as security for any debt. Such oath, subscribed by the director
making it, and certified by the officer before whom it. was taken, shall at once
be transmitted to the state examiner to be filed in his office.
fR. C. 1905.
§ 4649; 1890, ch. 23. $ 14: 1893. ch. 27. U4:R. C. 1899, § 3239; 1905, ch. 165.
§ 15.1

§ 5165.

No
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withdraw or permit to be withdrawn, either in form of dividends or otherwise
any portion of its capital. If losses have at any time been sustained by suchi
association, equal to or exceeding its undivided profits then on hand, no
dividend shall be made; and no dividends shall be made by any association
while it continues its banking business to an amount greater than its net
profits on hand, deducting therefrom its losses and bad debts.
All debtsdue to an association made or continued in violation of any of the provisions
of this article, shall be considered bad debts within the meaning of this
section, and the state banking board is empowered, and it is made the duty of
such board, to ascertain and designate such bad debts, to make and enforce
such orders and to institute such proceedings as may be deemed necessary
to dispose of the same or to convert them into good assets.
[R. C. 1905,
§

4650; 1890, ch. 23, § 15; 1893, ch. 27,

§

15; R. C. 1899,

§

3240; 1905, ch. 165.

§ 16.]

§ 5166. Rate of interest. Such association may demand and receive for
loans on personal security, or for notes, bills or other evidences of debt, discounted, such rate of interest as may be agreed upon, not exceeding the
amount authorized by law to be contracted for, and it shall be lawful to receive such interest according to the ordinary usage of banking associations
and for not more than one year in advance. [R. C. 1905, § 4651 1890, ch. 23.
1905, ch. 165, § 17.]
§ 16; 1893, ch. 27. § 16; R. C. 1899, § 3241
;

:

See section 5204.
§ 6167. Regular and special reports. Penalties for failure to make. Every
banking association, savings bank and trust company organized under this
chapter, shall make at least five reports each year to the state examiner, in
such form as the state banking board shall prescribe; such forms to be as
nearly as possible like those prescribed by the comptroller of the currency
for similar reports for national banks.
Such report shall exhibit in detail,
under appropriate heads, the resources and liabilities of the association at
the close of the business on a past day by him specified, which shall, if
practicable, be the same day for which similar reports are required from
national banking associations within the state by the comptroller of the currency of the United States. Each report must be verified by the oath of the
president or the cashier and attested as correct by at least two of the directors,
and must be transmitted to the examiner within seven days after receipt
of the request for the same, and an abstract of the same in a form prescribed
by the board shall be published, at the expense of the association, in som<*
newspaper in the city, town or village where such bank is located, and in
case there is no such newspaper, then in any other newspaper in the county
in which such association is located.
The state banking board shall also call
for a special report from any association whenever in their judgment the same
is necessary, in order to obtain full and complete knowledge of its condition.
Every association which fails to make and transmit any report required in
pursuance of this section, shall forfeit and pay to the state a penalty of two
hundred dollars for each delinquency. [R. C. 1905, § 4652; 1897, ch. 81:
R. C. 1899, § 3242; 1905, ch. 165, § 18.]

See section 5204.

The shareholders of every asso§ 5168. Responsibility of shareholders.
ciation organized under this chapter shall be individually responsible, equally
and ratably, and not one for another, for all contracts, debts and engagements of such association made or entered into to the extent of the amount of
his stock therein at the par value thereof, in addition to the amount invested
in and due on such shares.
Such individual liability shall continue for one
year after any transfer or sale of stock by any stockholder or stockholders.
fR. C. 1905, § 4653; 1890, ch. 23, § 18; 1893, ch. 27, § 18; R. C. 1899, § 3243:
1905, ch. 165, § 19.]
See section 5204.
Individual liability of stockholder of insolvent bank.
19 S. D. 474, 104 X.

W.

Union Xat. Bank

v.

Hallev.

2i:j>.
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§ 5169. Loans on shares prohibited. No association shall make any loan or
discount on the security of the shares of its own stock, nor be the purchaser
or holder of any such shares, unless such security or purchase shall be necessary to prevent loss upon a debt previously contracted in good faith, and stock
so purchased or acquired shall within six months be sold or disposed of at
public or private sale. If such stock is not sold within the period last herein
provided, the same shall be cancelled and deducted from the capital stock of
said association.
[R. C. 1905, § 4654; 1890, ch. 23, § 19; 1893, ch. 27, § 19:
R. C. 1899, § 3244; 1905, ch. 165, § 20.]
Sec Bcction 5204.

§ 5170. Reserve fund. Each association shall at all times have on hand
in available funds an amount which, after deducting therefrom the amount
due to other banks, shall equal twenty per cent of its total deposits; threeiifths of this amount may consist of balances due to the association from good
solvent state or national banks or trust companies, which carry sufficient
reserve to entitle them to act as such depositary banks, and are located in
such commercial centers as will facilitate the purposes of banking exchanges,
and which depositary banks shall have been first approved by the state
banking board, and the remaining two-fifths of such reserve shall consist of
actual cash on hand cash items shall not be included in computing reserve,
and no association shall carry as cash or cash items, any paper or other matter
vxcept legitimate bank exchange, which will be cleared on the same or next
succeeding business day. Whenever the available funds, within the meaning
of this section, shall be below twenty per cent of its deposits, such association
shall not increase its liabilities by making any new loans or discounts other
than by discounting or purchasing bills of exchange, payable at sight, nor
make any dividend of its profits, until the required proportion between the
aggregate amount of the deposits and its lawful money reserve has been restored; and the state banking board must notify any association whose lawful money reserve shall be below the amount required to be kept on hand,
to make good such reserve, and if such association shall fail to do so for a
period of thirty days after such notice, the state banking board may impose
a penalty of not less than one hundred dollars, or more than five hundred
dollars, which shall be collected in the same manner as other penalties prescribed in this chapter. [R. C. 1905. 3 4655: 1890, ch. 23, § 20; 1893, ch. 27,
$ 20: R. C. 1899, § 3245; 1905, ch. 165, § 21.]
§ 5171. Penalties, how recovered. All fines and penalties herein provided
for, to which any association under this chapter may become subject, shall
be recovered on complaint of the state examiner, before any court having
competent jurisdiction, and all fines and penalties so established shall be
paid into the state treasury.
[R. C. 1905, § 4656; 1890, ch. 23, § 21; 1893.
eh. 27. § 21; R. C. 1899, § 3246; 1905, ch. 165, § 22.]
;

See section 5204.
§ 5172. Limit of loan to one concern. The total liability to any association of any person, corporation, company or firm, including in the liabilities
of the firm the liabilities of the several members thereof, for money borrowed, and paper of the same parties as makers thereof, purchased, shall
not at any time exceed fifteen per cent of the capital and surplus stock of
Mich association actually paid in, but the discount of bills of exchange drawn
in good faith against actual existing values, or loans upon produce in transit
or actually in store as collateral security; provided, that all paper relating
to such transactions be made payable to and such paper and the security
therefor, be and remain in the possession and control of such association
until the advance or debt be paid, shall not be considered as money borrowed, and such association may discount commercial or business paper actually owned by the person negotiating the same without it being deemed an

Addition to the loans to 9aid negotiator.
[1909, ch. 45; R. C. 1905, § 4657:
1*00, eh. 23, § 22; 1893, ch. 27. § 22; R. C. 1899, § 3247; 1905, ch. 165, § 23.]
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Any officer of any banking association,
§ 5173. Penalty for violations.
savings bank or trust company violating or knowingly permitting to be
violated, the provisions of this chapter, not herein specially provided for
shall upon conviction thereof pay a fine of not less than fifty dollars nor
more than five hundred dollars for each offense, to be recovered before any
court having competent jurisdiction, and all fines and penalties so recorded
[B. C. 1905, § 4658 ; 1890, ch. 23, § 23
shall be paid into the state treasury.
1893, ch. 27, § 23; R. C. 1899, § 3248; 1905, ch. 165, § 24.]
See section 5204.

§ 5174. Penalty for fahe statements or entries. Every officer, agent or
clerk of any association organized under this chapter, who willfully and
knowingly subscribes or makes any false statements or entries in the books
of such association, or knowingly subscribes or exhibits any false paper with
intent to deceive any person authorized to examine as to the condition of
such association, or willfully subscribes or makes any false report, shall be
guilty of forgery as defined in the penal code of the state of North Dakota
and punished accordingly. [R. C. 1905, § 4659 1890, ch. 23, § 24 1893, ch. 27,
§ 24; R. C. 1899, § 3249; 1905, ch. 165, § 25.]
;

;

See section 5204.

No banking association
§ 5175. Insolvent bank not to receive deposit.
accept or receive on deposit with or without interest any money,
bills or notes, or United States treasury notes or currency, or other
notes, bills or drafts circulating as money or currency, when such banking
association is insolvent.
[R. C. 1905, § 4660; 1890, ch. 23, § 25; 1893, ch. 27.
§ 25; R. C. 1899, § 3250; 1905, ch. 165, § 26.]
shall

bank

See section 5204.
Insolvent bank became trustee ex raalcficio of money received for draft issued by it
officer knew there was no funds to meet draft. Widman v. Kellogg, 22 N. D. 396.
39 L.R.A.(N.S.) 563, 133 X. W. 1020.
Receiving deposit in bank when insolvent as a fraud. 34 L.R.A. 533.

when

If any such banking associa§ 5176. Penalty for violating last section.
tion shall receive or accept on deposit any such deposits as aforesaid when
insolvent, any officer, director, cashier, manager, member, party or managing party thereof, who shall knowingly receive or accept, be accessory or
permit or connive at the receiving or accepting on deposit therein or thereby
of any such deposits as aforesaid, shall be guilty of a felony, and upon conviction thereof, shall be punished by a fine not exceeding ten thousand dollars
or by imprisonment in the penitentiary not exceeding five years, or by both
such fine and imprisonment.
[R. C. 1905, § 4661; 1890, ch. 23, § 26; 1893,
ch. 27, § 26: R. C. 1899, § 3251; 1905, ch. 165, § 27.]
Bee section 5204.
Liability of directors to depositors for negligence and false statements of solvency.
8

Am.

St. Rep. 605.
Liability of officers for failure to close insolvent bank. 3 L.R.A.(N.S.) 438.
Criminal liability for receiving deposit in bank knowing of its insolvency. 31 L.R.A.

1 24.

When
deposits.

a bank insolvent within statute making
20 L.R.A.(N.S.) 444.

is

it

an offense to receive further

§ 5177. Banking must be done in compliance with this chapter. Penalty.
No person excepting national banking corporations shall transact a banking
business nor use the words bank, banking company or banker in any sign,
advertisement, letter head or envelope or in any corporate or firm name,
without complying with and organizing under the provisions of this chapter.
Any person violating the provisions of this section, either individually or as
an interested party in any association or corporation, is guilty of a misdemeanor, and on conviction thereof shall be fined not less than five hundred
nor more than one thousand dollars, or imprisoned in the county jail not
less than ninetv davs, or both, in the discretion of the court.
[R. C. 1905,
§ 4662; 1890, ch. 23, § 27; 1893, ch. 27, § 27; R. C. 1895, § 3252; 1905, ch. 165.
§28.]
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§ 5178. Forfeiture of franchise.
Every association organized under this
•jhapter which shall refuse or neglect to comply with any requirements, lawfully made upon it by the state banking board, or by the state examiner,
pursuant to this chapter, for a period of ninety days (or for a lesser period if
specified in the order) after demand in writing by such board or examiner
is made, shall be deemed to
have forfeited its franchise and any failure on
the part of such association to comply with, or any violation of any of the
provisions of this chapter, shall work a forfeiture of its franchise, and in
either case the attorney-general, upon demand of the state banking board,
must commence an action for the purpose of annulling the existence of said
association.
[R. C. 1905, § 4663; 1890, ch. 23, § 28; 1893, ch. 27, § 28; B. C.
1899, § 3253; 1905, ch. 165, § 29.]
See section 5204.

§ 5179. Fees for examination.
Every corporation contemplated to be
by this act placed under the jurisdiction and control of the state banking
board, and made subject to the examination of the state examiner and his
deputy examiners, shall if a new corporation, prior to receiving its certificate of authority to commence business, and in all cases within ten days
after each examination, pay into the state treasury the following fees or
sums, to wit: Those having a paid-up capital stock of less than twenty
thousand dollars, fifteen dollars; those having a capital of twenty thousand
dollars and less than thirty thousand dollars, twenty dollars; those having
a capital of thirty thousand dollars and less than forty thousand dollars,
twenty-five dollars; those having a capital of forty thousand dollars and less
than fifty thousand dollars, thirty dollars; those having a capital of fifty
thousand dollars and less than sixty thousand dollars, thirty-five dollars ; those
having a capital of sixty thousand dollars and less than seventy-five thousand
dollars, forty dollars; those having a capital of seventy-five thousand and
not over one hundred thousand dollars, fifty dollars those having a capital
of over one hundred thousand dollars and less than two hundred thousand
dollars, one hundred dollars; those having a capital of over two hundred
thousand dollars, one hundred twenty-five dollars.
Building and loan associations, mutual improvement corporations, mutual
investment corporations and other corporations of a mutual character, havinjr
no capital stock or a nominal capital stock, shall pay a semi-annual fee of
twenty-five dollars for the first one hundred thousand dollars of assets, and
five dollars for each additional one hundred thousand dollars or major
;

fraction thereof of assets.
The treasurer shall report such

any such corporation

payments to the banking board, and if
more than twenty days in making

shall be delinquent

may make an

order suspending its functions until
.such payment is made, and such order shall be rescinded only upon payment
•of the amount due and a penalty of five dollars additional for the delay.
\1911, ch. 55. § 4; R. C. 1905, § 4664; 1897, ch. 31; R. C. 1899, § 3254; 1901.
ch. 94; 1905, ch. 165, § 30.]
such payments, the board

See section 5204.
§ 5180. Oath of officers. Every active officer of any bank organized under
this chapter shall, before entering upon the duties of his office, take and subscribe an oath that he will so far as the duty devolves on him, diligently and
honestly administer the affairs of such association, and that he will not knowingly violate, or willingly permit to be violated any of the provisions of this

ehapter. All such oaths shall be presented to the board of directors and a
synopsis thereof recorded in the directors' record and then filed with the
state banking board. [R. C. 1905, § 4665; 1897, ch. 31 R. C. 1899, § 3255;
j

3905, ch. 165, § 31.]
Sec section 5204.
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Bonds of officers and employes. All officers and employes of any
banking association, savings bank or trust company shall, before entering
upon their duties, furnish a good and sufficient bond to the association in such
sum and upon such conditions as may be required by the board of directors.
All such bonds shall be approved by the board of directors of such association
and shall be subject to the approval of the state banking board. A record of
the approval of such bonds by the board of directors of such association
shall be made on the records of the bank, and then such bonds .shall be filed
with the state banking board. Stockholders of such banks shall not be
§ 5181.

eligible as

R. C. 1899,

bondsmen
§

for such officers.
3256; 1905, ch. 165, § 32.]

[B. C. 1905, § 4666; 1897, ch. 31:

Se6 section 5204.

Report. It shall be the duty of the
§ 5182. Examination by directors.
board of directors in January and July of each year to make a careful and
thorough examination of the assets of the bank, examine stocks, checks, certificates of deposit and cashier's checks, count cash, examine loans and discounts of every nature, with the securities and collaterals belonging thereto,
compare the aggregate with the records and make a complete report of such
examination in such form as may be designated by the state banking board,
with suggestions and criticisms, if in their judgment such are necessary,
which report shall be spread on the records of the bank the same as the
minutes of a regular meeting of the board of directors, and a duplicate
thereof transmitted to the state banking board.
(R. C. 1905. § 4667; R. C.
1895,

$

3257; 1905, ch. 165, § 83.]

S*ee section 5204.

The state banking board on
§ 5183. Action against insolvent banks.
being satisfied of the insolvency of any banking association organized under
the provisions of this chapter, or of the violation of any of the provisions of
this chapter by any such association, after an examination of the same, shall
forthwith take charge of such insolvent bank pending the action of the court.
For that purpose it is made the duty of the board to appoint a temporary
receiver, who shall qualify in such manner as may be directed in the order
appointing him. Immediately upon taking charge the receiver shall prepare
and submit a statement of the condition of the banking association to the state
hanking board, who shall thereupon institute an action against the association in accordance with the provisions of chapter 27 of the code of civil
procedure. fR. C. 1905, § 4668 1897, ch. 31 R. C. 1899, § 3258 1905, ch. 165
;

;

:

§ 34.1

See section 5204.

When title to money deposited with or collected by bank does not vest in bank an<l
the Tight to recover on insolvency. 86 Am. St. Rep. 775.

Any bank officer or employe who shall pay out the
§ 5184. Overdrafts.
funds of any bank upon the check, order or draft of any individual firm, corporation or association, which has not on deposit with such bank a sum equal
to such check, order or draft, shall be personally liable to such bank for the
amount so paid. [R. C. 1905, § 4669; 1905, ch. 165, § 35.]
See section 5204.

The president and
§ 5185. List of shareholders to be kept and filed.
every bank formed pursuant to the provisions of this chapter,
shall at all times keep a true and correct list of the names of all the shareholders of such bank, with the amount of stock held by each, the time of
transfer and to whom transferred, and shall file a copy of such list in the
office of the county auditor and in the office of the state examiner on the first
Monday of January and July in each year. [R. C. 1905, § 4670; 1905, ch. 165.
<-ashier of

§36.1
See section 5204.

Impairment of capital. If any portion of the capital of any bank
ing association is reduced without the approval of the state banking board
or impaired for any purpose whatever, while any debts of the association
§ 5186.
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-eniain unsatisfied, no dividend or profit on the shares of the capital stock
of the association shall thereafter he made until the deficit of the capital is
made good, either by subscription of the stockholders or out of the subsequently accruing profits of the association. And, if at any time, it shall
appear that the capital stock of any banking association has become impaired,
the state banking board must immediately issue and enforce the necessary
order restraining the declaring of dividends and requiring the deficit to bo

made good.

[R. C. 1905, § 4671; 1905, ch. 165, § 37.]

See section 5204.

§ 5187. Assets not to be used in other business. No bank shall as principal employ its money or other of its assets, directly or indirectly, in trade
or commerce, nor employ or invest any of its assets or funds in the stock of
any corporation, bank, partnership, firm or association, nor shall it invest
any of its assets in speculative margins of stocks, bonds, grain, provisions,
produce or other commodities, except that it shall be lawful for banks to make
advances for grain or other products in store or in transit to market. [E. C.
1905, § 4672; 1905, ch. 165, § 38.]
See section 5204.

Every banking
§ 5188. Banks exempt from attachment and execution.
association in this state shall be exempt from the legal process of attachment and execution. But if any bank fails, neglects or refuses to pay any
valid final judgment or decree that may be rendered against it by any court
of competent jurisdiction, not properly stayed by an appeal bond within the
time prescribed by statute or order of court after rendition thereof, the state
banking board shall declare such bank insolvent or in failing circumstances
and shall forthwith cause a receiver to be appointed to wind up its affairs.
[R. C. 1905, § 4673 1905, ch. 165, § 39.]
;

See section 5204.

A

bank shall be deemed insolvent:
§ 5189. Insolvent, when.
1. When the actual cash market value of its assets is insufficient to

pay

its liabilities.

2.

When

it is

unable to meet the demands of

its

creditors in the usual

and

customary manner.
3. When it shall fail to make good its reserve as required by law.
4. When it shall fail to comply with any lawful order of the state banking
board within any time specified therein. [R. C. 1905, § 4674; 1905, ch. 165,
§

40.]
See section 5204.

§ 5190. Secretary to keep bank record. It shall be the duty of the secretary of the state banking board to keep a " bank record " wherein shall be
recorded the name and location of each bank in the state, its capitalization
and changes thereof, its officers, and its reserve agents, and changes of the
same, and in docket form such other proceedings as may have been had
relative to the same, by the state banking board, and by the state examiner.
[R. C. 1905, § 4675; 1905, ch. 165, § 41.]
See section 5204.

§ 5191. Repeal and saving clause. This chapter repeals all laws repugnant to and inconsistent herewith provided, that this article shall not affect
any offense committed or right accruing prior to July first, 1905, but all such
offenses or rights of action shall remain and be prosecuted under the law
existing at the time such offense was committed or such right of nction
;

accrued.

[R. C. 1905, § 4676; 1905, ch. 165, § 42.]
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29.

LOANS FROM BANKING ASSOCIATIONS.
§ 5192. Certain persons not to borrow. Exceptions conditioned. That no
or employe of any banking association in this state nor the public
examiner, his deputies or any employe of such public examiner's department,
shall be permitted to borrow any of the funds of the banking association
upon his own note or obligation, whether secured or unsecured, without first
obtaining the approval of a majority of the board of directors of said banking association or from a committee selected by a majority of the board
of directors, the names of the committee so selected from the directors of
said banking association to be recorded in the minutes of the association.
All loans approved and obtained under authority of this act shall be made
a part of the records of said banking association provided, further, that
if the directors of any incorporated banking association shall knowingly
permit any of the officers, directors or employes of such banking association, or the public examiner, his deputies or any employe of the state public
examiner's department to borrow any funds from such banking association
in excess of that authorized by law or in a dishonest manner or in a manner
incurring great risk or loss to such banking association, every director who
is directly or indirectly responsible by his acts for any loss to such banking
association shall be held liable in his personal and individual capacity for
all damage which the corporation or any other person shall have sustained
in consequence thereof.
[1911, ch. 53.]
officer

•

;

CHAPTER

30.

SAVINGS BANKS.
§ 5193. Organization. Any number of persons, not less than five, at least
three of whom must be residents of this state, may associate themselves
together for the purpose of organizing and operating a savings bank, by
complying with the provisions of sections 4636, 4637 and 4638 of the Revised
Codes and thereupon shall be vested with the powers provided for in sections
4639 and 4640 of the Revised Codes, subject to such limitations as are in
this article provided.
[1911, ch. 56, § 1.]
" Section* 4036, 4637 and 4638 of the "Revised Codes " mentioned in this section are,
respectively, sections 5147, 5148 and 5149 herein.
Section 4639 ae amended is section
5150 herein. Section 4640 waB expressly repealed in Laws 1911, ch. 54. $ 5 and again
in Laws 1913, ch. 52, { 5, and sections 5151, 5152 herein are manifest substitutes for the
repealed section.

§ 5194. Capital stock. The capital of every such savings bank shall be
divided into shares of the par value of one hundred dollars ($100) each,
and shall not be less than twenty-five thousand dollars ($25,000) in cities,
towns or villages having a population of less than five thousand, nor less than
fifty thousand dollars ($50,000) in cities having a population of five thousand
or more, and the capital stock of every association incorporated hereunder,
shall be paid up in full before such corporation shall be authorized to commence business. [1911, ch. 56, § 2.]
Meetings.
The business and property
Officers.
§ 5195. Management.
of savings banks incorporated hereunder shall be managed by a board of
directors, not less than five, nor more than nine, the majority of whom shall
be residents of this state, all of whom shall be share-holders, and no person
shall be eligible as director of any savings bank, nor can he qualify to serve
as such unless he owns in his own right not less than ten (10) shares of the
SO
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capital stock in such bank. Each director before acting as such, shall take
an oath that he will diligently, faithfully and impartially perform the duties
.imposed upon him by law, that he will not violate or willingly permit to be
violated any of its provisions; that he is the owner in his own right of ten
(10) shares of the capital stock of such savings bank, and that the same
is not hypothecated as security to any loan or debt, which oath shall be
filed with and preserved in the office of the public examiner.
The directors
at their first meeting and as often thereafter as the by-laws require, shall
elect from their number a president, whose term shall be indeterminate
but at the pleasure of a majority of the board of directors, and one or more
vice-presidents, a treasurer, and a secretary of the board of directors for the
ensuing year, and shall have authority to appoint a cashier and assistants
to other officers and employes as may be required, and which appointees
shall hold their office during the pleasure of the board of directors, and
shall crive such security for the faithful performance of their duties as may
be required of them by the by-laws.
[1911, ch. 56, § 3.]
Savings banks organized hereunder may receive on
§ 5196. Deposits.
deposit money equal to twenty times the aggregate amount of its paid up
capital and surplus, and no greater amount of deposits shall be received
without a corresponding increase in the aggregate paid up capital and
surplus. Deposits so received shall be paid to the order of such depositor
or his representative, with such interest and under such regulations as the
board of directors from time to time prescribe, not inconsistent with the
provisions of this chapter, which rules and regulations shall be printed in
a.
pass book" furnished the depositor, and also conspicuously exposed in
the business office of the bank in some place accessible and visible to all
and no alterations which may at any time be made in such rules and regulations affecting the lights of depositors acquired previously thereto in
respect to the deposits or interest thereon shall be operative until sixty days
after the posting of such alteration; provided, however, that in order to
prevent loss to the depositor, by enforced sale of securities before their real
value, it shall be lawful for the directors in their discretion, to require notice
of one week before the withdrawal of any part of any savings deposits of
more than ten dollars ($10) and not exceeding one hundred dollars ($100)
of two weeks before the withdrawal of any part of any deposit of more than
one hundred dollars ($100) and not exceeding five hundred dollars ($500)
of three weeks before the withdrawal of any part of any deposit of more than
five hundred dollars ($500) and not exceeding one thousand dollars ($1,000)
of thirty days before the withdrawal of any part of any deposit of more than
one thousand dollars ($1,000) and not exceeding two thousand dollars
of sixty days before the withdrawal of any part of any deposit
$2,000)
of more than two thousand dollars ($2,000) and not exceeding three thousand dollars ($3,000), and in case where the deposit has been made on certiticate for a definite time and the depositor fails to withdraw the same
within thirty days after such definite time, then notice for withdrawal may
be required as prescribed above; and provided, further, that the directors
of such savings bank may. and by the written consent of, and shall, at the
direction of the state banking board, make any changes deemed necessary
in regard to the notices heretofore required to be given by the depositor for
the withdrawal of their deposits, by extending the time that notice shall be
given by any depositor for the withdrawal of all deposits, to any period of
time not exceeding six months; and provided, further, that the directors may
limit the aggregate amount that any depositor may deposit to such sum as
they deem it expedient to receive, and may in their discretion refuse to
receive any deposit, and may also, at any time, return all or any part of
•<mv deposit and the accrued interest thereon to any depositor without notice.

•

;

•

;

;

{1<)11. eh. 56, § 4.]
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All accounts, upon which no deposits or drafts
§ 5197. Limit of interest
have been made for the period of six years in succession, and the whereabouts
of the depositor be not known to any officer of the savings bank, shall be so
far closed that neither the sum deposited nor the interest which shall have
accrued thereon shall be entitled to any interest after the expiration of six
years from the date of the last deposit or draft.
This provision, however,
shall not apply to endowments nor to trust estates nor to other cases where
special provision is made therefor at the time of the deposit thereof.
[1911,
'

eh. 56, § 5.)

A

savings bank incorporated hereunder shall
§ 5198. Investment of fund.
invest its capital, its deposits, its surplus and its profits only as follows:
First. In bonds of the United States.
Second. In bonds or evidences of debt in this state or in the bonds of other
srates in the union.
Third. In bonds or warrants of any county in this state, or in the bonds or
warrants of any city in this state, or any special improvement district therein,
or in the bonds or warrants of any village, township, school district or drainage district in this state, issued pursuant to the authority of law, but not
exceeding thirty per cent of the assets of such savings bank shall be invested

such bonds or warrants.
Fourth. In notes or bonds secured by mortgage or deed of trust upon
unincumbered real estate in this state, which real estate shall be worth,
exclusive of all improvements at least twice the amount loaned thereon, but,
in addition thereto, there may be loaned thirty per cent of an appraised value
.of any buildings on said real estate provided fire insurance policies are maintained and deposited as collateral to such mortgage.
Fifth. In the mortgage bonds of any railroad corporation, incorporated
under the laws of any of the United States, provided that during each of the
ten fiscal years of such railroad corporation next preceding the date of such
investment
1. Such railroad corporation shall have paid the matured principal and
interest of all its mortgage indebtedness.
2. Such railroad shall have paid in dividends in cash to its stockholders,
an amount of at least four per cent per annum upon all its outstanding stock
of every class.
Sixth To the extent of sixty per cent of the total demand deposits, in promissory notes due not more than one year from the date of loan, but no such loan
shall be made unless the obligation evidencing the same bears the signature
or indorsement of at least two persons whose net worth, as shown by sworn
statement, is more than ten times the amount of the loan, provided, that where
there are pledged securities such as such corporation is by this chapter authorized to invest its funds, there may be loaned an amount not to exceed eighty
per cent of the value of such securities, and provided, further, that no such
loan shall be made to a person in excess of five per cent of the total demand
deposits, and in no event more than fifteen per cent of the capital stock and
in

surplus.
[1911, ch. 56, § 6.]
No dividend shall be declared or paid to any stock§ 5199. Dividends.
holder save out of the undivided profits on hand after paying or setting apart
a sum sufficient for the payment of
First. All expense for operating the bank.
Second. All interest due and accrued to depositors according to the rate
fixed therefor in the by-laws.
Third. The taxes for the current year.
Fourth. Ten per cent of the net profits to the surplus fund until such fund
amounts to thirty per cent of the paid-in capital stock. [1911, ch. 56, § 7.]
Deposits made by a person as
§ 5200. Deposits by executors, minors, etc.
executor, administrator or guardian, or in any other offieial position, shall be

Digitized by

Google

1

§§ 5300-5204

CIVIL CODE.

Savings Banks.

payable to him as such official, or if personally made by a minor, shall be pai<l
to him, although he have no guardian, or if he has a guardian, it shall not Innecessary to obtain his consent to such payment, but a check, receipt of
If
acquittance, signed by such minor therefor shall be valid and binding.
made by any corporation, association or society, payment shall be made to any
person authorized by its 'board of directors or trustees to receive the same.
[1911. ch. 56, § 8.]

Each savings bank shall at all times have on hand in
§ 5201. Reserve.
available funds an amount which shall equal:
(1) Twenty per cent of its
total deposits subject to check, or on demand, (2) eight per cent of its total
deposits on time certificate, and (3) five per cent of its total savings deposits
subject to notice as herein authorized, three-fifths of these amounts may consist of balances due the savings bank from such solvent state or national
banks or trust companies as shall have been approved by the state banking
board, but the remaining two-fifths of such reserve shall consist of actual cash
on hand cash items shall not be included in computing reserve, and no savings
bank shall carry as cash or cash items any paper or other matter except
egitimate bank exchange, which shall be cleared on the same or next successive business day.
Whenever the available funds within the meaning of this
section shall be below the percentage of its deposits stated therein, such savings bank shall not increase its liabilities by taking any new. loans or make
any dividend of its profits until the required proportion between the aggregate amount of the deposits and its lawful money reserve has been restored,
and the said banking board shall notify any bank whose reserve shall be
below the amount required, to make good such reserve, and if such savings
bank shall fail to do so for a period of thirty days after such notice, the state
banking board may impose a penalty of not less than one hundred dollars
($100) nor more than five hundred dollars ($500), which penalty shall be
collected in the same manner as other penalties described in this chapter.
[1911, ch. 56. § 9.]
Every corporation
Penalty.
§ 5202. Savings deposits, who may take.
organized under the provisions of this chapter shall use the words " savings
"
bank
as a part of its corporate name, and it shall not be the same name as
that of any other bank heretofore or hereafter incorporated in this state, and
no corporation not organized under the provisions of this chapter shall use
the word " savings " as a part of its title, and no corporation, except national
banking corporations, state banks and annuity, safe deposit and trust companies organized under the laws of this state, shall receive savings deposits
without first complying with and organizing under the provisions of this
chapter.
Any person violating the provisions of this section shall be guilty
of a misdemeanor.
[1911, ch. 56, § 10.]
Loans
5203.
to directors and officers.
No savings bank shall make any
§
loan to any of its directors or officers except on security as required herein,
and in addition thereto a resolution of the board of directors passed and
spread on the records of the corporation.
[1911, ch. 56. § 11.]
Except as herein otherwise provided,
§ 5204. Other provisions applicable.
the following sections of the civil code [R. C. 1950] are hereby made applicable
to savings banks under this article, to wit
Sections 4635 [am'd. 5146 herein], 4642 [5156 herein], 4643 [5158 herein].
4644 [5159 herein], 4645 [5160 herein]. 4646 [5161 herein], 4647 [5162 herein],
4651 [5166 herein], 4652 [5167 herein], 4653 [5168 herein], 4654 [5169 herein]
4656 [5171 herein], 4658 [5173 herein], 4659 [5174 herein], 4660 [5175
hereinl. 4661 [5176 herein], 4663 [5178 herein], 4664 [am'd, 5179 herein],
4665 [5180 herein], 4666 [5181 herein], 4667 [5182 herein], 4668 [5183 herein].
4669 [5184 herein], 4670 [5185 herein], 4671 [5186 herein], 4672 [5187
herein], 4673 [5188 herein]. 4674 [5189 herein] and 4675 [5190 herein]. [1911,
;

ch. 56, § 12.]
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CHAPTER
o'lfUNIZATION AND

31.

MANAGEMENT OF ANNUITY, SAFE DEPOSIT AND TRUST
COMPANIES.

§ 5205. Formation.
Any number of persons, not less than nine, not less
than three of whom must be residents of this state, may associate themselves,
and become incorporated for the purpose of transacting business as an annuity,
safe deposit, surety and trust company, upon complying with the provisions
of this chapter, and any company so formed, and its successors, shall be
entitled to the rights and privileges, and subject to the duties and obligations
herein provided, and shall have perpetual succession.
The provisions of

hapter 12 of the civil code shall be applied to and be observed by persons
organizing under this chapter, except as herein otherwise provided, and except
jim to provisions thereof inconsistent with the provisions of this chapter.
[R. C.
1905. § 4677; 1897, ch. 143, §§ 1, 2; R. C. 1899, § 3258a.]
§ 5206. Capital stock. Minimum amount. Shares. The amount of capital
stock of any such corporation hereafter organized shall not be less than one
hundred thousand dollars, and the same shall be divided into shares of one
hundred dollars each.
No such corporation hereafter organized shall be
Hiithorized to transact any business or exercise any powers as Buch until the
aforesaid minimum amount of capital stock shall have been subscribed for,
and not less than fifty thousand dollars thereof shall have been actually paid
in, invested and deposited as hereinafter provided.
Said fifty thousand dollars shall be invested in bonds of the United States, or of the state of North
Dakota, or in the bonds of other states, which shall have the approval of the
state auditor, and state examiner, or in the bonds or obligations of townships,
school districts, cities, villages and* comities within the state of North Dakota,
which bonds or obligations have not been issued as a bonus for, or purchase
of, or subscription to any railroad or other private enterprise, and whose total
bonded indebtedness does not exceed five per cenlura of the then assessed
valuation thereof; or in bonds or promissory notes, secured by first mortgages or deeds of trust, upon unincumbered real estate, situated within the
state of North Dakota, worth three times the amount of the obligation so
secured, and the deposit of such corporation shall not be permitted, at any
time, to be less than fifty thousand dollars in amount, and not less than
one-sixth of its capital stock.
[R. C. 1905. § 4678; 1897, ch. 143, §§ 3, 4; R. C.
<

1899, § 3258b.]

Whenever any
State treasurer's duties.
§ 5207. Certificate of deposit.
such corporation shall have so invested fifty thousand dollars of its paid-in
capital, and shall assign, transfer and deliver to the state treasurer the said
securities and all evidences of such investment so made, he shall execute and
deliver a certificate of such deposit ; and thereupon the said corporation may
The
<'Oinraence and carry on business under the provisions of this chapter.
state treasurer and his successors in office shall hold the said securities so
deposited with him as collateral security for the depositors and creditors of
said corporation, and for the faithful execution of any trusts which may
lawfully be imposed upon or accepted by such corporation; such corporation
may from time to time withdraw the said securities from said state treasurer,
or any part thereof, upon depositing with him other securities of equal amount
and value and of the kinds specified in [section 4668]. and until otherwise
ordered by a court of competent jurisdiction, the said state treasurer shall
pay over to such corporation, the interest dividends which he shall collect
upon such securities, and any such corporation having a larger deposit with
the state treasurer than fifty thousand dollars shall be allowed at any time
to withdraw its deposits in excess of said sura; provided its whole deposit shall
1269
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[R. C. 1905. § 467
xt ?a time be less than one-sixth of its capital stock.
«*T7, ch. 142, § 5; R. C. 1899, § 3258c; 1903. ch. 202.]
This section is R. C. 1905, \ 4679. The reference to "section 4GGB," here given
brackets merely for the purpose of calling attention to

it,

is

f

»

w

undoubtedly erroneou-

The error was committed by compilers in R. C. 1899 $ 325flc, repeated by the legislature
in the amendment of that section in Laws 1903, ch. 202, and again by compilers in R. C.
1905, | 4679. The original reference in Laws 1897, ch. 142, 1 6, was to " section 4 of
r

,

which constitutes all of section 5206 herein except the first sentence of the
The reference in section 5707 should therefore be " section 5206."
Board of railroad commissioners may inquire into general business conduct and reliability of sureties on bonds given bv grain elevator operator.
State ex rel. Dakota

this act,"
latter.

Trust Co.

v.

Stutsman, 24 N. D.

§ 5208. Directors.

63, 139

Qualifications.

N.

W.

83.

Terms of

office.

All the corporate

powers of such corporation shall be exercised by a board of directors of not
less than nine nor more than fifteen in number, and such officers and agents
as they shall elect or appoint.
A majority of such directors must be citizens
of the state of North Dakota, and each director must own at least ten shares of
the capital stock.
The articles of association must state the names and residences of the first board of directors, of whom the first named one-third shall
serve for a period of three years, the second one-third for a period of two years
and the balance thereof shall serve for a period of one year from the date
fixed for the commencement of such corporation.
In case any of the persons
so named shall not become stockholders to the amount required to qualify,
or if they fail or refuse to qualify from any cause, the directors who shall
qualify may elect qualified stockholders to fill such vacancies, and thereafter,
at each annual meeting of the stockholders, directors shall be elected to serve
three years in place of those whose terms shall then expire.
[R. C. 1905,
§ 4680; 1897, ch. 143, § 6; R. C. 1899. § 3258d.]
Officers.
Bonds.
An annual election shall
§ 5209. Election of directors.
be held vt the principal office or place of business of the company, which
must be within this state, upon a day to be fixed by the articles of the association, and notice of which election shall be given by publication at least
ten days prior to such date, in a newspaper printed and published at thi*
county seat of the county in which such company has its principal place of
business, at which the directors provided for in section 5208 shall be elected,
and in case of a failure to elect on that day or on a day to which such annual

meeting may be adjourned, the directors whose regular terms do not thon
expire shall proceed to elect such number of directors as shall have failed of
election, and any vacancy in the office of director may be filled by the board
until the next annual meeting.
The board of directors at their next meeting
following the election of directors and after such directors have qualified, shall
elect from their own number a president and vice-president and such other
officers as may be necessary to the transaction of their business.
They shall
define the powers, authority and duties of such officers and employes by
by-laws or resolutions, fix the conditions, form and amount of their bonds,
and approve the same, but no such officer or employe shall enter upon the
discharge of his duties until such bond shall have been so approved and shall
have been filed with the state examiner, and by him approved.
[R. C. 1905,
1897, ch. 143, § 7 R. C. 1899, § 3258e.]
§ 4681
Every corporation organized under the pro§ 5210. Corporate powers.
visions of this chapter, and qualified as provided by section 5207, shall have
all the general powers and privileges of corporations generally as heretofore
or hereafter provided by the general laws of the state of North Dakota, and
in addition thereto, and without being required to further qualify under the
laws relating to banking and insurance corporations, except as in this chapter
provided, shall have special power and authority:
1. To acquire, lease, purchase, own, hold, use and improve, mortgage, lease.
M'll and convey such real pstat*' and personal property as may be necessary
;

;

r*:<>
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for the convenient transaction of its business, and for the use and occupation
of its officers, agents and employes, and the safe keeping and investment of
its assets, deposits and property held in trust.
Any estate or interest in
real estate which such corporation shall acquire under and by virtue of the
foreclosure of any deed of trust, mortgage, or other security, or by the compromise, compounding or settlement of any obligation or security, or otherwise, in the course of its legitimate business, whether as owner or trustee,
it may continue to own, hold, use, occupy, lease, bargain, sell and convey the
same as the directors may deem best for the interests of such company, or
of the particular estate or trust to which the same belongs ; and to that end,
it may become a purchaser at any foreclosure sale, or sale under decree or
judgment, to which it is a party, as trustee or otherwise.
But no part of
its -capital, accumulations, deposits, trust funds, property or security owned
or held by such company, in trust or otherwise, shall be invested in real
estate, except as herein authorized, unless the same is done under and by virtue
of a particular contract, agreement or instrument, or order, judgment or
decree of court, which shall confer a special power or authority so to do, and
then only with or to the extent of the moneys or funds thereby provided, and
belonging to such particular trust and for the general transaction of its business, to make and deliver, and in like manner accept and receive all necessary
and proper deeds, conveyances, mortgages, leases and other contracts and
writings obligatory, and to have and exercise all necessary rights, franchises,
muniments, estates, powers and privileges necessary to that end and such corporation is authorized to loan money and funds and secure such loans by
mortgage and shall have the power to purchase notes, bonds, mortgages and
other evidences of indebtedness, and other securities, and to convert the same
into cash and into other securities.
2. To take, accept and hold by the order, judgment and decree of any court
of record in this state, or of any other state, or of the United States, or by
gift, grant, assignment, transfer, devise, legacy or bequest from or with any
public or private corporation, or persons whomsoever, any real estate or personal property upon trusts created in accordance with, or which shall not
conflict with the laws of this state, or of the United States, and to execute
and perform any and all such legal and lawful trusts in regard to the same,
upon the terms, conditions, limitations and restrictions, which may be declared,
imposed, established by or agreed upon, in or by such order, judgment, decree,
To
gift, grant, assignment, transfer, contract, devise, legacy or bequest.
accept from and execute for, or in behalf of, trusts for minors, and married
women, in respect to their separate property, real or personal, and antenuptial settlements, or otherwise, to act for the purposes of transferring, issuing, registering or countersigning the certificates of stocks, bonds, coupons or
other evidences of debt of any corporation, association, person, city, town,
township, school district, state or other authority, or to receive or to pay out
moneys in redemption of the bonds, coupons or other evidences of indebtedness
of such public or private corporations or persons.
3. To take, accept and hold on deposit, for savings account or for safe
keeping, or in escrow, any and all moneys, bonds, stocks and other securities,
or personal property whatsoever, which any state, county, city, town, township
or school district officer, or any corporation, public or private, person or persons, shall be authorized, permitted or required by law or otherwise to deposit
in a bank or other safe deposit, or to pay into or deposit in any court of record
in this state.
And when any officer, corporation, public or private, or any
executor, administrator, guardian, assignee, receiver, trustee or any person
acting in a trust capacity of whatsoever nature, or any individual, shall be
authorized, required or permitted by law or otherwise, to pay into or deposit
in any cpurt of record in this state any moneys, bonds, instruments in writing,
stock or other securities, or personal property whatsoever, the same instead
;

;

;
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thereof may be paid into or deposited with any corporation organized and
acting under this chapter, which shall be designated for that purpose by the
court having jurisdiction of the subject matter, or by the person, corporation,
tribunal or body owning or controlling the same.
Whenever any executor,
administrator, guardian, assignee, receiver, trustee or any person acting in
any trust capacity whatsoever, shall deposit any moneys, bonds, instruments,
in writing, stocks or other securities, or any personal property whatsoever,
belonging to his trust, with any corporation qualified and acting under this
chapter, and shall take a receipt of such corporation therefor, he and his sureties shall thereafter be relieved from all liability therefor until the same shall
again be delivered to him by such corporation ; provided, that any corporation
organized under chapter 31, having a savings department, shall make the same
reports and be subject to the same examinations and be under the same
restrictions as to their savings department as now provided by law for banks.
4. To act as trustee, assignee or receiver, in all cases where it shall be lawful for any court, officer, corporation or person to appoint a trustee, assignee
or receiver, and to be appointed, commissioned and act as administrator of
any estate, executor of any last will or testament of any deceased person,
or estate of any minor, or of the estate of any lunatic, imbecile, spendthrift,
And
habitual drunkard or other person disqualified to manage an estate.
it shall be lawful for any court in this state, having jurisdiction of the
estates or wills of such persons, either within or without this state, to appoint
or commission any such corporation organized and acting under, and having
qualified with all the provisions of this chapter, as such administrator, executor, guardian, trustee, assignee or receiver in all cases where, under the laws
of this state, such court could lawfully so appoint and commission any natural
person; and in such cases no bond'or other security or oath or other qualification shall be necessary to enable such corporation to accept such appointment

and

trusts.
5. To accept and receive deposits of money for general savings account,
for safe keeping, or for investment, and to provide by its by-laws and regulations for the payment of interest or dividends thereon, for the investment
thereof, and conditions for repaying or withdrawing the same, and when any

•

such deposit may have been received from a minor the repayment of same to
such minor or his order shall be a complete discharge of such corporation from
any further liability therefor. To loan money upon such securities as may be
deemed advisable by its board of directors, and to borrow money in like
manner upon the security of its own property or credit.
6. To act as attorney in fact for any public or private corporation, or person, in the management or control of real estate or personal property, its salt*
or conveyance, in the negotiation of and sale of mortgages or other securities,
the satisfaction of and discharge of record of mortgages or other securities,
the collection of rents, payments of taxes, and generally to act for and represent corporations and persons under powers and letters of attorney, in all
respects as a natural person could do.
7. To make, compile and certify to abstracts of title of real estate, upon
such conditions and subject to such liability as may now exist or be hereafter
created, by or under the laws of this state relating to abstractors, and under
such conditions and restrictions as may be prescribed by its by-laws or by
resolutions of its board of directors, to insure the validity and genuineness
of titles to real property.
8. To insure and guarantee the fidelity and faithful performance of the
duties of state, county, township, city, town and school district officers* and
employes: of the depositaries of public or other funds, and all persons, firms.
<-nmpanios or corporations who may require or are permitted to make, execute
or give bonds or undertakings with security, for the faithful performance
of any d'tty. and any court, board of auditors, board of commissioners or
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trustees, or any person or persons who are now or shall hereafter be require,
to approve the sufficiency of any such bond or undertaking may accept such
bond or undertaking and approve the same, when the conditions of such bond
or undertaking are guaranteed by a corporation duly organized, qualified and
acting under the provisions of this chapter, and all such corporations are
vested with full power and authority to guarantee such bonds and undertakings, and the certificate provided for in section 5207 shall, until revoked, be
conclusive evidence of the qualification of such corporation, and of its authority to become and be accepted as such surety; provided, that nothing herein
contained shall apply to bonds given in criminal actions.
9. Whenever any sum or sums of money, or any real or personal property
shall have been received by, deposited with or conveyed to be held by such
corporation, for savings or investment account, or in trust under any of the
provisions of subdivisions 1, 2, 3, 4 or 5 of this section, such moneys or property and all evidences of the investment of the same, and their accretions,
must be kept by such corporation, separate and apart and readily identified
from similar property of its own or of other persons, and the same shall not
be liable for any debt or claim against said corporation, except for debts or
claims accruing to and in favor of the person or persons making such deposits
or creating such trusts, or the beneficiaries thereunder.
[R. C. 1905. $ 4682:
1897, ch. 143, § 8; R. C. 1899, § 3258f 1903, ch. 195, § 1.]
Foreign corporation is incompetent to receive letters of administration upon estate of
i

;

Grunow

Simonitsch, 21 N. D. 277, 130 N. W. 835.
Ix-gal powers and privileges of surety and trust companies.
4S L.U.A. 587.
8. Board of railroad commissioners may inquire into general business conduct and
reliabilitv of sureties on bonds given by grain elevator operator.
State ex rel. Dakota
Trust Co', v. Stutsman. 24 N. D. 68, 139 N. W. 83.
Character of and rules governing contracts by corporations engaged for pro lit in business of guaranteeing fidelity or contracts of other persons. 33 L.H.A.(X.S.) 513.
dec-cased person.

v,

The directors of any such corporation shall
§ 5211. Discretionary powers.
have discretionary power to invest all moneys received by it on deposit or
in trust, and the investment or deposit of which shall not be otherwise limited
or directed, iu such securities as are not hereinafter expressly prohibited and
it shall be held responsible to the owners or cestui que trust of such moneys,
ior the validity, regularity, quality, value and genuineness of all such investments and securities at the time said investments are so made, and for the
sate keeping of the evidences and securities thereof.
But if any special direction, limitation, agreement or trust is imposed upon, made or conferred in
and by the order, judgment, decree, will or other document, contract, deed,
conveyance or other written instrument, as to the particular manner in which
or the particular class or kinds of securities, funds or property, whether real
or personal, the same shall be invested in, then the said corporation shall
follow and carry out such order, judgment, decree, contract, deed or written
instrument or instruction, and in case of such special direction or limitation,
such corporation shall not be held liable or responsible for any loss, damage
or injury which may occur to or be incurred by any person or cestui que
[R. C.
trust by reason of its proper performance of such trust as aforesaid.
1905. § 4683; 1897, ch. 143, § 8; R. C. 1899. § 3258g.)
It shall be lawful for any such corporation
§ 6212. Power to accept trusts.
organized, qualified and acting under the provisions of this chapter, to become
the assignee under any assignment for the benefit of creditors, or to act as
receiver, or to accept any other trust which it is authorized to accept under
this chapter, whether conferred by any person, corporation or court, without
giving any bond or other security which would be otherwise necessary under
It
the laws of this state, to enable a natural person to execute such trust.
shall be lawful for any such trust company to become the sole surety upon
any bond or undertaking for or on behalf of any person, persons or corporation, in any suit, action or special proceeding, in any court in this state, when
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bond or undertaking shall be necessary under the laws of this state, or in
any other matter, municipal or otherwise, where a bond or undertaking shall
be required, without any other bondsman or surety, and without justification
or qualification.
In case where a bond or new sureties to a bond may bo
required by a judge of any court of this state, or by the provisions of any
statute of this state, from any person, persons or corporation, acting in any
trust capacity whatever, if the value of the estate or fund is so great that
the judge of the court having jurisdiction of the proceedings deems it
inexpedient to require security in the full amount prescribed by law, he may
direct that any securities for the payment of moneys belonging to the estate
or fund be deposited, subject to the order of such person acting in such trust
capacity, countersigned by a judge of said court, with any trust company
organized and qualified to do business under the provisions of this chapter.
After such deposit has been made, said judge may fix the amount of the bond,
[R. C.
with respect to the value of the remainder only of such estate or fund.
1905, § 4684; 1897, ch. 143, § 8 ; R. C. 1899, § 3258h.]
Any such corporation, organized and
§ 5213. When bond not required.
incorporated under the provisions of this chapter, having made the deposit
and received the certificate of the state auditor as provided in section 5206.
which shall hereafter be appointed to execute any trust, or to act as herein
authorized in any capacity, by any court, or by any public or private corporation, or by any person, and which shall accept and enter upon the duties of
any such trust, shall thereafter be fully qualified to fully discharge and perform such trust, without entering into or giving any sale bond, replevin bond,
attachment bond, injunction or appeal bond, or other bond, undertaking, or
security whatsoever, which a natural person would be required to furnish
or enter into, in the progress of the execution of any trust, or in any suit,
action or special proceeding, during the performance of any such trust, in any
court in this state.
[R. C. 1905, § 4685 1897, ch. 143, § 8 ; R. C. 1899, § 3258L]
Any executor, administrator, guardian, trustee,
§ 5214. Transfer of trust.
assignee or receiver, now or hereafter to be appointed, may resign his trust
in favor of a corporation organized, acting and qualified under this chapter,
;

and thereupon such corporation may be appointed, by any court having jurisdiction of the subject matter of such trust, upon such terms and conditions
as such court may prescribe.
[R. C. 1905, § 4686; 1897, ch. 143, § 8; R. C.
1899, § 3258j.]
For the faithfnl performance of any trust, duty,
§ 5215. Compensation.
obligation or service so imposed upon, conferred or accepted by any such cor
poration, it shall be entitled to ask, demand and receive such reasonable compensation therefor as the same shall be worth, or such compensation as may
have been or may be fixed by the contract or agreement of the parties, as
well as any and all advances necessarily paid out and expended in the dis
charge and performance thereof, and to charge legal interest upon snch
advances unless otherwise agreed upon, and any compensation or commission
paid, or agreed to be paid, for the negotiation of any loan, or the execution
of any trust by any such company shall not be deemed interest within the
meaning of the laws of this state. Nor shall any excess thereof, over ami-ate of interest permitted by law. be decreed or held in any court of law or
equity to bo usury; and such company shall have a lien upon all moneys,
securities and all property of every description which may come into its possession while in the performance of such trust for the payment of all sums
due or to become due to it for services, expenses and advances, and the costs
and expenses of enforcing such payment.
[R. C. 1905, § 4687; 1897, ch. 143.
§ 8; R (\ 1899, § 3258k.]
Any sum of money not less than one
§ 5216. Investment of trust funds.
hundred dollars, whieh shall be collected or received by any such corporation
in its trust capacity, and which money shall not be required for the purpose of
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such trust, or is not to be accounted for within one year from the date of such
collection, receipt or deposit, shall be invested by such corporation, as soon
;ts practicable, and in such securities as are mentioned in section 5206, and
the net interest and profits of such investments, less the reasonable charges

and disbursements of said company in the premises, shall be accounted for
and paid over as a part of such trust; and the net accumulations of such
interest and profits thereon shall likewise be invested and reinvested as a
part of such principal and such investments shall be received and allowed in
;

the settlement of such trust.

[R. C. 1905, § 4688; 1897, ch. 143, § 9; R. C.

1899, § 32581.]

Indebtedness of agents.
§ 5217. Prohibited dealings.
Such corporation
shall not loan its funds, moneys, capital, trust funds or other property whatsoever to any director, officer, agent or other employe thereof, nor shall any
such director, officer, agent or other employe become in any manner indebted
to said company by means of any overdraft, promissory note, account, indorsement, guaranty or other contract whatsoever unless such indebtedness shall
have been first approved or authorized by the board of directors, or an investment committee created by it, and such approval entered in the minutes of
the proceedings of such board or committee, and any such director, agent or
employe who shall become so indebted to said company, contrary to the provisions hereof, shall be deemed guilty of the crime of embezzlement to the
amount of such indebtedness, from the time such indebtedness shall be created,
and upon conviction thereof shall be punished in the manner prescribed by
the laws of this state for embezzlement of like amount.
The execution and
delivery of the official bond of such officer, agent or employe, or his indorsement of commercial paper, however, shall not be considered as an indebtedness
for the purpose of this section.
[R. C. 1905, § 4689; 1897, ch. 143, § 10; R. C.
1899, § 3258m; 1903, ch. 195, § 2.]
Annual report. Any such corporation shall be
§ 5218. Powers of court.
subject at all times to the further orders, judgments and decrees of any court
of record from which or under which it shall have accepted any trust, appointment or commission as to such trust, and shall render to such court such
itemized and verified accounts, statements and reports as may be required
by law, or as such courts shall order in relation to such particular trust.
It shall also be subject to the general jurisdiction of the district court of
the county in which its principal place of business is located.
It shall render
to the state examiner a full and detailed verified account of its condition, on
the first day of June in each year, and such further accounts, either total or
partial, or in relation to any particular investments, trusts, funds or other
business as the said state examiner may from time to time direct and request,
and a condensed statement of such annual report, approved by the state
examiner, shall be published by the said corporation in a public newspaper,
printed and published in the county in which its principal place of business
is located, and if none, then in such newspaper as the state examiner shall
direct.
[R. C. 1905, § 4690; 1897, ch. 143, § 11 ; R. C. 1899, § 3258n.]
Increase of deposit.
ReIncrease of capital stock.
§ 5219. Capital.
insurance.
Every such corporation, organized under the provisions of this
chapter, shall have the full amount of its subscribed capital stock paid in
within two years after commencement of business, and such payment may bo
made in such installments as may be prescribed in its by-laws, or by resolution
of its board of directors, and such capital stock may be increased from time
to time by a majority vote of all the stockholders of such corporation, voting
at any regularly called general or special election, in the notice of which election, the object thereof is fully set out, but no such increase of capital stock
shall be valid unless paid in in cash, and certified to the state auditor in
writing, and under oath by the president or secretary, or managing officer of
1275
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such corporation.
Whenever it shall appear to the satisfaction of the state
examiner, from an examination of the business of such company, that tindeposit made by it with the state auditor, as hereinbefore provided, is insufficient to insure the safety of its deposits, trust and contingent liabilities, ami
he shall make an order, as hereinafter provided, requiring an increase of such
deposit, then such company may deposit with the state auditor, other and
further securities of the kind, class and value designated in section 5206, in an
amount sufficient to comply with said order. [R. C. 1905, § 4691 1897, eh.
143, § 13; R. C. 1899, § 3258o.]
§ 5220. Duty of public examiner. It shall be the duty of the public examiner, once in every six months, or oftcner if required by the written, verified information filed with him by any person interested in any trust with
which such corporation may be charged, and without notice to the officers
of such company, to make a full, true, complete and accurate examination and
investigation of the affairs of such corporation and to assume and exercise
over such corporation, its business,' officers, directors and employes, all the
power and authority conferred upon him over banking and other financial or
moneyed corporations. If it shall appear to the state examiner from any
examination made by him that said corporation has committed a violation of
the law or that it is conducting business in an unsafe or unauthorized manner,
or that the deposit made by it with the state auditor as hereinbefore provided,
is insufficient to protect the interests of all concerned, then the state examiner
shall, by an order under his hand and the seal of his office, and addressed to
such corporation, direct the discontinuance of such illegal or unsafe practice,
and to conform with the requirements of the law, or to make a further deposit
with the state auditor in an amount sufficient to insure the safety of its trusts,
deposits and liabilities. And whenever such corporation shall refuse to comply with any such order as aforesaid, or whenever it shall appear to the said
state examiner that it is unsafe or inexpedient for any such corporation to
eontinue to transact business, he shall communicate the facts to the attorneygeneral, and thereupon he shall be authorized to institute such proceedings
against any such corporation, as is now, or may hereafter be provided by
law, in case of insolvent corporations or such other proceedings as the case
may require. [R. C. 1905, § 4692; 1897. eh. 143, §§ 12, 14; R. C. 1899, § 3258p
;

1903, ch. 195, § 3.]

CHAPTER

32.

SUPERVISION OF INVESTMENT COMPANIES.
§ 5221. Domestic and foreign investment companies defined. Every corporation, every copartnership or company and every association (other than
state and national banks, savings banks, trust companies, real estate mortgage
companies dealing exclusively in real estate mortgage notes, and corporations
not organized for profit), organized or which shall be organized in this state,
whether incorporated or unincorporated, which shall sell or negotiate for the
sale of any stocks or investment bonds or investment certificates of any corporation, foreign or domestic, other than bonds of the United States, the state
of North Dakota, or of some municipality of the state of North Dakota, to
any person or persons in the state of North Dakota, other than those specifically exempted herein, shall be known for the purpose of this chapter as a
domestic investment company. Every such investment company organized in
any other state, territory or government, or organized under the laws of any
other state, territory or government, shall be known for the purpose of this
chapter as a foreign investment company. [1913. eh. 109. § 1.]
§ 5222. What documents to be filed with secretary of state. Before offering
or attempting to sell any stocks or investment bonds or investment certificates
1276
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any kind or character other than those specifically exempted in section 5221
to any person or persons, or transacting any business whatever in this state,
excepting that of preparing the documents hereinafter required, every such
investment company, domestic or foreign, shall file in the office of the state
examiner of this state, in addition to those required by law to be filed by
corporations and associations in the office of the secretary of state, together
with a filing fee of fifteen dollars, the following documents, to wit: a statement showing in full detail the plan upon which it proposes to transact business; a copy of all contracts, bonds and other instruments which it proposes
to make with or sell to its contributors or customers; a statement which shall
show the name and location of the investment company, and an itemized
account of its actual financial condition, and the amount of its property and
liabilities, and such other information touching its affairs as said state examiner may require. If such investment company shall be a copartnership or an
unincorporated association, it shall also file with the state examiner a copy
of its articles of copartnership or association, and all other papers pertaining
to its organization; and if it be a corporation organized under the laws of
North Dakota it shall also file with the state examiner a copy of its articles
of incorporation, constitution and by-laws, and ail other papers pertaining
to its organization.
If it shall be an investment company organized under
the laws of any other state, territory or government, incorporated or unincorporated, it shall also file with the said state examiner a copy of the laws
of such state, territory or government under which it exists or is incorporated, and also a copy of its charter, articles of incorporation, constitution
and by-laws and all amendments thereof which have been made and all other
ot

papers pertaining to

its organization.
[1913, ch. 109, § 2.]
§ 6223. Verification and certification of documents filed. All of the above
described papers shall be verified by the oath of a member of a copartnership
or company, if it be a copartnership or company, or by the oath of a
duly authorized officer, if it be an incorporated or unincorporated association.
All such papers, however, as are recorded or are on file in any public
office shall be further certified to by the officer of whose records or archives
they form a part as being correct copies of such records or archives.
[1913,
ch. 109, § 3.1
§ 5224. Filing of written consent to service of process on secretary of state.
Every foreign investment company shall also file its written consent, irrevocable, that actions may be commenced against it, in the proper court
of any county in this state in which a cause of action may arise, or in which
the plaintiff may reside, by the service of process on the secretary of state,
and stipulating and agreeing that such service of process on the secretary
of state shall be taken and held, in all courts, to be as valid and binding as
if due service had been made on the company itself, according to the laws of
this or any other state, and such instrument shall be authenticated by the
seal of said foreign investment company and by the signatures of all the

members of the copartnership or company, or by the signatures of the president
and secretary of the incorporated or unincorporated association, if it be an
incorporated or unincorporated association, and shall be accompanied by a
duly certified copy of the order or resolution of the board of directors,
trustees or managers of the corporation authorizing the said secretary and
president to execute the same. [1913. ch. 109. § 4.1
§ 5236. Examination by state examiner. Favorable statement; unfavorable
finding. It shall be the duty of the state examiner to examine the statements
and documents so filed, and if said state examiner shall deem it advisable he
shall make or have made a detailed examination of such investment company's

which examination shall be at the expense of such investment company, as hereinafter provided and if he finds that such investment company
is solvent, that its articles of incorporation or association, its constitution and
affairs,

:
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proposed plan of business and proposed contract, contain and
provide for a fair, just and equitable plan for the transaction of business,
and in his judgment promises a fair return on the stocks, bonds and other
securities by it offered for sale, the state examiner shall issue to such investment company a statement reciting that such company has complied with
the provisions of this act, that detailed information in regard to the company
and its securities is on file in the state examiner's office for public inspection
and information, that such investment company is permitted to do business
in this state, and such statement shall also recite in bold type that the state
examiner in no wise recommends the securities to be offered for sale by such
security company. But if said state examiner finds that such articles of incorporation or association, charter, constitution and by-laws, plan of business
or proposed contract contain any provision that is unfair, unjust, inequitable
or oppressive to any class of contributors or customers, or if he decides from
his examination of its affairs that said investment company is not solvent
or does not intend to do a fair and honest business, Or in his judgment does
not promise a fair return on the stocks, bonds or other securities by it offered
for sale, then he shall notify such investment company in writing of his
findings, and it shall be unlawful for such company to do any further busiby-laws,

its

ness in this state until it shall so change its constitution and by-laws, articles
of incorporation or association, its proposed plan of business and proposed
contract and its general financial condition in such manner as to satisfy the
state examiner that it is solvent, and its articles of incorporation or association, its constitution and by-laws, its proposed plan of business and proposed
contracts, provide for a fair, just and equitable plan for the transaction of
business, and does, in his judgment, promise a fair return on the stocks, bonds
and other securities by it offered for sale; provided, that all expenses paid
or incurred and all fees or charges received or collected for any examination
made under the provisions of this section of this chapter shall be reported in
detail by the state examiner and a full report and record made thereof in
detail.

[1913, ch. 109, § 5.]

§ 5226. Conditions precedent to transacting business. It shall not be lawany investment company, either as principal or agent, to transact any
business in form or character similar to that set forth in section 5221, except
as is provided in section 5222, until it shall have filed the papers and documents above provided for. No amendment of the charter, articles of incorporation, constitution and by-laws of any such investment company shall
become operative until a copy of the same has been filed with the state examiner as provided in regard to the original filing of charters, articles of incorporation, constitution and by-laws, nor shall it be lawful for any such investment company to transact business on any other plan than that set forth in
the statement required to be filed by section 5222, or to make any contracts
other than that shown in the copy of the proposed contract required to be
filed by section 5222, until a written statement showing in full detail the
proposed new plan of transacting business and a copy of the proposed new
contract shall have been filed with the state examiner, in like manner as provided in regard to the original plan of business and proposed contract, and
the consent of the state examiner obtained as to making such proposed new
plan of business and proposed new contract. [1913, ch. 109, § 6.]
§ 5227. Registration of agents. Any investment company may appoint one
or more agents, but no such agent shall do any business for said investment,
company in this state until he shall first register with the state examiner as
agent for such investment company, and for each such registration there shall
be paid to the state examiner the sum of two dollars. Such registration shall
entitle such agent to represent said investment company as its agent until the
first day of March following, unless said authority is sooner revoked by th«*
state examiner, and such authority shall be subject to revocation at any time
ful for
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sufficient.

[1913, ch. 109,

§ 7.]

Appeal from examiner's refusal to gTant statement. An appeal
may be taken from the decision of the state examiner refusing to grant the
statement provided for in this act to the district court of any county in the
state of North Dakota.
Such appeal may be taken by filing with the clerk of said court a certified
transcript of all papers on file in the office of the state examiner relating to
such application and decision, within thirty days after the rendition of such
decision, and serving notice of such appeal upon said examiner and filing a
bond in the sum of two hundred and fifty dollars with said clerk, conditioned
for payment of all costs in case said appeal is dismissed and decision of the
examiner sustained, said bond to be approved by the clerk of said court as
provided for approval of bonds in arrest and bail proceedings. The judgishall hear said appeal not less than ten nor more than thirty days after the
filing of said appeal with the clerk, the day of hearing to be fixed by the
court. The case shall be tried in all respects as a court ease without a jury,
and costs shall be allowed and taxed as costs are now taxed in said courts in
civil actions, and upon like notice.
[1913, ch. 109, § 8.]
§ 6229. Company to file annual or special report. Every investment company, domestic or foreign, shall file at the close of business on December
thirty-first of each year, and at such other times as required by the state
examiner, a statement verified by the oath of the copartnership or company,
if it be a copartnership or company, or by the oath of a duly authorized
officer, if it be an incorporated or unincorporated association, setting forth in
such form as may be prescribed by the said state examiner, its financial con
dition and the amount of its assets and liabilities, and furnishing such other
information concerning its affairs as said state examiner may require. Eaeh
regular statement of December thirty-first shall be accompanied by a filing
lee of two dollars and fifty cents. Any investment company failing to file its
report at the close of business December thirty-first of each year or within
ten days of that date, or failing to file any other or special report herein re
quired within thirty days after receipt of request or requisition therefor,
shall forfeit its right to do business in this state, and shall be subject to such
§ 5228.

further penalties as hereinafter provided for violation of this chapter.

[1918.

ch. 109. § 9.]

The general ac§ 5230. Accounts of investment companies, how kept.
counts of every investment company, domestic or foreign, doing business in
this state, shall be kept in double entry, and such company, its copartners or
managing officers, shall at least once in each month make a trial balance of
such accounts which shall be recorded in a book provided for that purpose:
such trial balance and all other books and accounts of such company shall
at all times during business hours, except on Sundays and legal holidays,
be open to the inspection of stockholders and investors in said company or
investors in the stocks, investment bonds or investment certificates by it
[1913, ch. 109.
offered for, sale and to the state examiner and his deputies.
§10.]
§ 5231. General supervision by state examiner. Fee for examination. Thr
state examiner shall have general supervision and control, as provided by this
chapter, over any and all investment companies, domestic or foreign, doing
business in this state, and all such investment companies shall be subject to
examination by the state examiner or his duly authorized deputies at an}'
time the state examiner may deem it advisable and in the same manner as is
now provided for the examination of state banks. The rights, powers and
privileges of the state examiner in connection with such examinations shall
be the same as is now provided with reference to the examination of state
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banks; and such investment company shall pay a fee for each of such examinations, not to exceed fifteen dollars for each day or fraction thereof, plus
the actual traveling and hotel expenses of said state examiner or deputy that
he is absent from the capitol building for the purpose of making such examination, and the failure or refusal of any investment company to pay such fee
upon demand of the state examiner, or deputy, shall work a forfeiture of its
right to do business in this state.
[1913, ch. 109, § 11.]
§ 5232. Impairment of assets; receivership. Whenever it shall appear to
the state examiner that the assets of any investment company doing business
in this state are impaired to the extent that the assets do not equal its liabilities, or that it is conducting its business in an unsafe, inequitable or unauthorized manner, or is jeopardizing the interests of its stockholders or investors in stocks, investment bonds or investment certificates by it offered for
sale, or whenever' any investment company shall fail or refuse to file any
papers, statements or documents required by this chapter, without giving satisfactory reasons therefor, said state examiner shall at once communicate sucli
facts to the attorney-general, who shall thereupon apply to any district court,
or a judge thereof, for the appointment of a receiver to take charge of and
wind up the business of such investment company; and if such fact or facts
be made to appear, it shall be sufficient evidence to authorize the appointment of a receiver and the making of such order and decrees in such cases
as equity may require. [1913, ch. 109, § 12.]
§ 5233. Penalty for false statement or entry. Any person who shall knowingly or willfully subscribe to or make or cause to be made any false statements or false entry in any book of such investment company, or exhibit any
false paper with the intention of deceiving any person authorized to examine
into the affairs of such investment company, or shall make or publish any
false statement of the financial condition of such investment company, or
the stocks, investment bonds or investment certificates by it offered for sale,
shall be deemed guilty of a felony, and upon conviction thereof shall be fined
not less than two hundred dollars nor more than ten thousand dollars, or shall
he imprisoned for not less than one year nor more than ten years in the state
penitentiary, or by both such fine and imprisonment. [1913, ch. 109, § 13.]
§ 5234. Penalty for doi;:g business in violation hereof. Any person or persons, agent or agents, who shall sell or attempt to sell the stock, investment
bonds or investment certificates of any investment company, domestic or
foreign, or the stock, investment bonds or investment certificates by it offered
for sale, who have not complied with the provisions of this chapter; or any
investment company, domestic or foreign, which shall do any business, or
offer or attempt to do any business, except as provided in section 5222, which
shall not have complied with the provisions of this chapter; or any agent or
agents who shall do or attempt to do any business for any investment company, domestic or foreign, in this state, which agent is not at the time duly
registered and has fully complied with the provisions of this chapter, shall bo
deemed guilty of a misdemeanor, and upon conviction thereof shall be fined
for each offense not less than one hundred dollars nor more than five hundred dollars, and by imprisonment in the county jail for not more than ninetv
Hays.
[1913. ch. 109, § 14.]
§ 5235. Fees and expenses of state examiner. All fees herein provided for
shall be collected by the state examiner and by him shall be turned into the
state treasury, and shall be kept in a special fund for the payment of the
actual and necessary expenses herein provided.
All money actually and
necessarily paid out by the state examiner for traveling or incidental expenses
on duties performed under this chapter shall be audited as other claims
acninst the state and paid out of the special fund herein created. [1913, eh.
109, § 15.1
#
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§§ 523t>--5238

33.

EXISTING CORPORATIONS ELECTING TO CONTINUE UNDER THIS CHAPTER.

Any
§ 5236. Proceedings when existing corporations elect to continue.
corporation existing at the time of the taking effect of this chapter formed
under the laws of this state, may elect to continue its existence under the
provisions of the preceding chapters applicable thereto and it may at any
time thereafter make such choice or election at any meeting of the stockholders or members, or at any meeting called by the directors or trustees expressly for considering the subject, if voted for by stockholders representing
a majority of the capital stock or by a majority of its members or it may be
made by the directors or trustees upon the written consent of that number
of such stockholders or members. A certificate of the action of the directors
or trustees, signed by them and their secretary, with the seal of the corporation, when the election is made upon such written consent, or a certificate of
the proceedings of the meeting of the stockholders or members, when such
election is so made, signed by the chairman and secretary of the meeting and
a majority of the directors and trustees, must be filed in the office of the secretary of state and thereafter the corporation shall continue its existence under
the provisions of the preceding chapters which are applicable thereto and shall
possess all the rights and powers and be subject to all the obligations, restrictions and limitations prescribed thereby.
[R. C. 1905, § 4693; Civ. 0.
1877, § 566; R. C. 1899, § 3259.]
Any
§ 5237. When individuals must comply with law on corporations.
person or association of persons now engaged in or that may hereafter engage
in the construction of any railroad, street railway, telegraph or telephone
lines, ditch for conveying water, or other like work of internal improvement
shall be required to comply strictly with all the provisions of the preceding
chapters in the same manner as corporations, so far as the same can be
done. A failure of any such person or association of persons to comply as
aforesaid shall work a forfeiture of any and all rights he or they may have
acquired in accordance with law. [R. C. 1905, § 4694: 1879, eh. 10, § 4; R. C.
;

1895, § 3260.]
Acts of unincorporated association ore acts of
Church, 6 S. D. 40S. 62 N. W. 107.

CHAPTER

its

members.

Winona lumber

Co. v.

34.

CONDITIONS PRECEDENT TO DOING BUSINESS BY CORPORATIONS.
Article

1.

2.

Foreiox Corporations. §§ 5238-5242.
Domestic Corporations, §§ 5213, 5244.
Article

1.

— Foreign Corporations.

§ 5238. Foreign corporations can do business in this state, when. No foreign
corporation, association or joint stock company, except an insurance company
shall sell or otherwise dispose of its capital stock or transact any business
within this state, or acquire, hold or dispose of property real or personal
within this state, until such corporation shall have filed in the office of the
secretary of state a duly authenticated copy of its charter, articles of incorporation and by-laws, and shall have complied with the provisions of this
chapter provided, that the provisions of this chapter shall not apply to corporations created for religious or charitable purposes solely nor to the holding
and disposing of such real estate as may be acquired only by foreclosure or
otherwise, in liquidation of mortgages or other securities by corporations
which may not have complied with the provisions of this article. [1911, ch.
;
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137, § 1; R. C. 1905, § 4695; Civ. C. 1877, § 567; R. C. 1895, § 3261; 1905, cb.
68.]

Contracts of foreign corporations before compliance with statute, not void. Question
can onlv be raided bv state. Washburn Mill Co. v. Rartlctt, 3 N. D. 138, 54 X. W. 544.
U. S. Loan Co. v. Shain. 8 X. D. 136, 77 X. W. 1006: Nat. Cash Register Co. v. Wilson.
9 X. D. 112, 81 N. W. 285; Wright v. Lee, 2 S. D. 596. 51 X. W. 706; American Button
Hole Co. v. Moore, 2 D. 280, 8 X. W. 131; Fuller & Johnson Mfg. Co. v. Foster, 4 D.
320, 30 X. W. 1C6; Red River Lumber Co. v. Children of Israel. 7 Is. D. 4G, 73 X. W. 'Z0:\.
Cannot avail of its failure to file copv of articles. Foster v. Lumber Co., 5 S. D. 57.
58 X. W. 9, 43 Am. St. Rep. 859, 23 L.RIa. 490.
Right to do business cannot be questioned or determined collaterally. Wright v. Lee.
4 S. D. 237, 55 X. W. 931.
Attachment levied at suit of nonresident corporation which has not complied with law
since amendment in 1895 will be dissolved on motion.
Bradlev v. Armstrong, 9 S. V.
267, 68 X. W. 733.
Vested right to continue action commenced before amendment of 1895, regardless of
whether or not it ha* complied with statute. Root v. Sweeney, 12 S. D. 43, 80 X. W, 149.
Assignee of foreign corporation is barred from asserting cause of action or defense
which domestic corporation cannot assert. Walker v. Rein, 14 X. D. 608, 106 X. W. 405.
Foreign corporation cannot sue in courts of state until it complies with its law*.
Bishop & B. Co. v. Schleuning, 20 S. D. 71. 104 X. W. 854; American Copying Co. v.
Eureka Bazaar, 20 S. D. 526, 9 L.R.A.(X.S.) 1176, 108 X. W. 15.
Foreign corporation engaged in transacting interstate business may sue on contract
without complying with statute. Sucker State Drill Co. v. Wirtz, 17 X. D. 313, 1*
L.R.A.(X.S.) 134, 115 X. W. 844.
Inapplicable to foreign corporation transacting interstate business because of expiration of agency.
Rex Buggy Co. v. Dinneen, 23 S. D. 474, 122 X. W. 433.
Xot unconstitutional as interfering with interstate commerce. Iowa Falls Mfg. Co.
v. Farrar, 19 S. D. 632, 104 X. W. 449.
Single business transaction does not constitute " doing business." State use of HartParr Co. v. Robb-Lawrencc Co., 15 X. D. 55, 106 X. W. 406.
Failure of foreign corporations to comply with law as to doing business in statejustifies direction of verdict against it, in suit for breach of contract.
Chesley v. Soo
Lignite Coal Co., 1!) X. D. 18, 121 X. W. 73.
Foreign corporation mav acquire title to real property within state without having
complied with law relating" to such corporations. Reed v. Todd, 25 S. D. 421, 127 X. W.
527.

Secretary of state is not judicial officer and judicial power cannot be vested in him.
State ex rel. Standard Oil Co. v. Blaiedell, 22 X. D. 86, 132 X. W. 769-.
Application of statute of limitations to foreign corporations. 52 Am. Dec. 256.
Who may take advantage of statute rendering foreign corporation incapable of taking title to real estate. 33 L.R.A. (N.S.) 355.
Right of foreign corporation to do business in state. 70 L.R.A. 519.
Power of the states to discriminate against foreign corporation. 95 Am. Dec. 536.
Recognition or exclusion of foreign corporation as interference with interstate com
merce. 24 L.R.A. 311.
Right of foreign corporations to sue. 70 L.R.A. 514.
Liability of foreign corporation which has complied with conditions of doing business
in state to attachment as nonresident. 31 L.R.A.(N.S.) 278.
Garnishment of debt due from foreign corporation in state where it is engaged in
business. 67 L.R.A. 214.
Place of payment of debt due from a foreign corporation as affecting jurisdiction t<>
garnish the same. 3 L.R.A.(X.S.) 608; 20 L.R.A.(X.S.) 264.
Sale of single cargo by foreign corporation as doing business. 2 L.R.A.(X.S.) 127.
Single or isolated transaction bv foreign corporation as "doing business" within,
the state.
10 L.R.A. (X.S.
693.
Soliciting trade as doing business within the state.
9 L.R.A.(X.S.)
1214; 23
L.R.A.(X.S.) 834.
18
Sale by foreign corporation of goods stored in state as intrastate business.
L.R.A.(N.S.) 134.
Establishing agency to handle a corporations product within the state as doing business therein. 18 L.R.A.(X.S.) 142.
Effect of agreement by foreign corporation to install article witbin the state to bring
it within statute regulating foreign corporations.
14 L R.A. (X.S.) 674.
Effect of location of insured property within the state to prevent an action by a foreign insurance company upon a contract made in another state.
9 L.R.A. (X.S.) 417.
>

§ 5239. Record. Such charter or article? of incorporation shall be recorded
book to be kept by the secretary of state for that purpose. [R. C. 1905,
4696; Civ. C. 1877, § 568; R, C. 1899, § 3262.]

in a
§
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§ 5240. Appoint secretary of state attorney for service. Such corporation,
association or joint stock company shall by a duly executed instmment filed
in the office of the secretary of state constitute and appoint the secretary of
state and his successors ita true and lawful attorney upon whom all process in
any action or proceeding against it may be served and therein shall agree
that any process which may be served upon its said attorney shall be of the
same force and validity as if served upon it personally in this state and that
such appointment shall continue in force irrevocable so long as any liability
of the corporation, association or joint stock company remains outstanding
Service upon such attorney shall be deemed sufficient service
in this state.
upon the corporation, association or joint stock company. Whenever process
against any foreign corporation, association or joint stock company, doing
business in this state, shall be served upon the secretary of state he shall forthwith mail a copy of such process, postage prepaid, and directed to such corporation, association or joint stock company at its principal place of business,
or if it is a corporation, association or joint stock company of a foreign country,
to its resident manager in the United States, or to such other person as may
have been previously designated by it by written notice filed in the office of the
secretary of state. As a condition of valid and effectual service the plaintiff shall pay to the secretary of state at the time of the service the sum of
two dollars which the plaintiff shall recover as taxable costs if he prevails
in his action. The secretary of state shall keep a record of all such process
which shall show the time and hour of service. [R. C. 1905, § 4697; Civ. C.
1877, § 560; 1885, ch. 36, § 1; R. C. 1895, § 3263.]
Attachment may be issued against foreign corporation, although it has not appointed
Finch v. Armstrong, 9 S. 1). 255.
agent on whom service of process may be made.
68 X. VV. 740.

Attachment levied by foreign corporation which has not appointed agent, will be
Bradley, Metcalf & Co. v. Armstrong, 9 S. D. 267, 68 N. W. 733.
"Assign " as used in statute does not include indorsee of note. Nat. Bank of Commerce v. Pick, 13 N. D. 74, 99 X. \V. 63.
Compliance with laws of this state before making contract prerequisite to suit thereon
American Copying Co. v. Eureka Bazaar, 20 S. D. 526, 9
by foreign corporation.
L.K.A.(N.S.) 1176, 103 N. W. 15.
Single business transaction docs not constitute " doing husiness." State use of HartParr Co. v. Robb-Lawrencc Co., 15 N. D. 55, 106 X. W. 406.
inapplicable to foreign corporation transacting interstate commerce business because
of expiration of agency. Rex Bu^y Co. v. Dinncen, 23 S. D. 474, 122 X. W. 433.
Not unconstitutional as interfering with interstate commerce. Iowa Falls Mig. Co. v.
Farrar, 19 S. D. 632, 104 X. W. 14!T.
Foreign corporation engaged in transacting interstate business may sue on contract
without complying with statute. Sucker State Drill Co. v. Wirtz, 17 N. D. 313, 18
L.R.A.(N.S.) 134, 115 N. W. 844.
Compelling designation of person upon whom process may be served as a condition
of right to do business. 1 I..R.A. N.S.) 558.
Any failure to
§ 5241. Liability of officers, etc., for failure to comply.
comply with the provisions of the last three sections and with section
dissolved.

(

4913 of this code shall render each and every officer, agent or stockholder of any corporation, association or joint stock company failing to comply
therewith, jointly and severally liable on any and all contracts of such corporation, association or joint stock company made within this state during
the time such corporation, association or joint stock company is so in
default. Each and every officer and agent of such corporation shall further
be deemed guilty of a misdemeanor. [1911, ch. 137, § 2; R. C. 1905, § 4698;
1890, ch. 193, § 1; R. C. 1895, § 3264.]

§

Officers and! stockholders of foreign corporation are liable on implied contracts of
corporation to return everything received under express contract which has been rescindfd by party making cfnim, because of breach by corporation. Clwsiey v. Soo Lignite Coal' Co.. lb N. D. 13. 12*1 X. W. 73.
5242. Failure to comply renders all contracts void. Every contract made

of any corporation, association or joint stock company, doing
business in this state, without first having complied with the provisions of

by or on behalf
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section 4913, if an insurance company, or with the provisions of section 5238
and 5240, if other than an insurance company, shall be wholly void on behalf
of such corporation, association or joint stock company and its assigns, but
any contract so made in violation of the provisions of this section may be
enforced against such corporation, association or joint stock company. [R. C.
1905, ^ 4699; R. C. 1895,
§ 3265.)
Sot unconstitutional as interfering with interstate commerce. Iowa Falls Mfg. Ca
Farrar. 19 S. D. 632, 104 X. W. 449.
Single business transaction docs not constitute " doing business." State use of Hartv. Kobb Lawrence Co., 15 X. D. 55, 106 N. W. 406.
May be prevented from exercising franchise bv* state. Wright v. Lee, 2 8. D. 596,
51 N. W. 706.
Right to do business cannot bo raised or determined collaterally. Wright v. Lee, 4
*
S. D. 237, 55 X. W. 031.
Failure to comply with statute caunot be taken advantage of bv corporation. Foster
Lumber Co., 5 S. D. 57, 58 X. W. 9.
Attachment by foreign corporation will be dissolved.
Bradley, Metcalf k Co. v.
•Armstrong, 9 S. D. 267, 68 X. W. 733.
Foreign corporation may acquire title to real property within state without having
complied with law relating to such corporations.
Reed v. Todd, 25 S. D. 421, 127
a, w 527*
Assignee of foreign corporation could recover price of goods sold on written orders
which wore accepted and filled in foreign state although these sections were not complied
with. Collin v. Smith, 26 S. D. 536, 128 X. W. 805.
Does not invalidate contract made by foreigu corporation which has failed to comply
with statute, but is reasonable condition upon which right to use of courts depend.
Sioux Remedy Co. v. Cope, 28 S. 1).*397, 133 X. W. 6S3.
Compliance with laws of this state before making contract prerequisite to suit
thereon by foreign corporation. American Copying Co. v. Eureka Bazaar, 20 S. D. 526.
9 L.R.A.(X.S.) 1176, 108 X. W. 15.
Foreign corporation engaged in transacting interstate business may sue on contract
without complying with statute. Sucker' State Drill Co. v. Wirtz, 17 X. D. 313, IS
L.K.A.(X.S.) 134. 115 X. W. 844.
Inapplicable to foreign corporation transacting interstate busmen because of expiration of agency. Rex Buggy Co. v. Diniieen, 23 S. D. 474, 122 X. W. 433.
Right of foreign corporation to set up nourumpliunce with conditions of doing business
in order to defeat recovery against it.
25 L.R.A. 509.
Right of foreign corporation which has not complied with local laws to defend action.
17 L.R.A.(X.S.) 1117.
Effect upon right of foreign corporation to maintain suit, of compliance with local
law after suit is instituted.
14 L.R.A.(S.S.) 5C1; 23 L.R.A. (N.S.) 492.
Enforceability of subscription to stock of foreign corporation that has not complied
with local laws. 29 L.R.A.(X.S.) 92.
Lack of authority of foreign corporation to do business within a state as affecting
embezzlement by agent. 27 L.R.A.(X.S.) 415.
Validity of "contracts made by foreign corporations which have not complied with
statutory conditions of the right to do business in a state. 24 L.R.A. 315.
Validity of contracts of foreign corporations before getting permission to do business
1 L.R.A.fX.S.) 1041.
Statutory provision for penalty a* affecting validity or enforceability of contract mad<4
by foreign corporation without complying with conditions of doing business.
L.R.A.O.S.) 683: 40 L.R.A.(X.S.) 857."
r.

Parr Co.

.

Right to cancellation of contract made with foreign corporation because it has not
complied with the laws entitling it to do business within the state. 21 L.R.A. (X.S. 707.
Enforceability in federal court, or court of another state, of a contract made by a
foreign corporation which had not complied with the conditions of doing business within
the state. 26 L.R.A.(X.S.) 999.
Recovery back of money paid under a contract to a foreign corporation which has not
complied with the conditions of doing business in the state. 3S L.R.A.(X.S.) 210.
Effect on insurance of noncompliance with statutory requirements. 20 L.R.A. 405.
)

Article

2.

— Domkstic

Corporations.

Whenever any corporation
Regulating domestic corporations.
organized under the laws of the territory of Dakota or state of North Dakota
shall fail or neglect for one year to transact its usual and corporate business
within this state, or shall i'a'il or neglect for one year to keep and maintain
a public office at its principal place of business within this state for the trans§ 5243.
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usual and regular business, and shall not within such year by u
duly executed instrument filed in the office of the secretary of state constitute
and appoint the secretary of state and his successors, its true and lawful
agent and attorney, upon whom ail process in any action or proceeding
against it may be served, and agree therein that any process which may be
served on its said agent and attorney shall be of the same force and validity
as if served upon it personally within this state, and provide therein that such
appointment shall continue in force irrevocable so long as any liability of the
corporation remains outstanding in this state, such corporation shall be
deemed to have abandoned and forfeited its franchise, and shall not thereafter commence or maintain any action in any of the courts of this state
provided, that any such corporation may file such instrument within thirty
days after this article shall take effect and be in force. [R. C. 1905, § 4700 t
1897, ch. 73, § 1; R. C. 1899, § 3265a.]
action of

its

-

Migration

of corporation as

ground for forfeiting corporate charter.

§ 5244. Secretary shall keep record.

Upon

24 L.R.A.

46:?.

the tiling of such instrument

on such secretary as the agent
and attorney of the corporation shall be deemed sufficient service on the corporation, and such secretary shall forthwith mail the process so served to some
in the office of the secretary of state, service

or director of the corporation if he shall know the post office address of
officer or director, or to such person as may have been previously
designated by the corporation, by written notice filed in the office of the secretary of state, and the secretary shall keep a record of all such process, which
shall show the day and hour of such service. As a condition of valid service,
the plaintiff shall pay to the secretary of state at the time of service the sum
of two dollars, which shall be taxed as costs and recovered by him if he pie
vail in the action. [R. C. 1905, § 4701 1897. ch. 73, § 2; R. C. 1899, § 3265b.]
officer

any such

;

CHAPTER

35.

NATURE OF PROPERTY.
§ 5245. Ownership defined. The ownership of a thing is the right of one
or more persons to possess and use it to the exclusion of others. In this code
the thing of which there may be ownership is called property.
[R. C. 1905.
§ 4702; Civ. C. 1877, § 159; R. C. 1899, § 3266.]

Terra *' use and possess " is broader than either the term " title " or " possession."
Fleming v. Sherwood, 24 N. D. 144. 43 L.R.A. (N.S. f»45, 139 X. W. 101.
As to similar provision in Cal. Civ. Code, § 654, see Fudickar v. East Riverside Irrig.
)

Dist., 109 Cal. 29, 41 Pac. 1024; Re Stanford, 126 Cal. 112, 45 L.R.A. 788, 58 Pac. 462:
Hipgins
San IHego, 131 Cal. 294, 63 Pac. 470.

§ 5246. What may be owned. There may be ownership of all inanimate
things which arc capable of appropriation or of manual delivery, of all domestic animals, including dogs, of all obligations, of such products of labor or
skill, as the composition of an author, the good will of a business, trade-marks
and signs and of rights created or granted bv statute.
[R. C. 1905, § 4703;
Civ. C. 1877, § 160; 1891, ch. 101, § 1; R. C.* 1899, § 3267.1
Court will enjoin fraudulent appropriation and use of trade-mark. Simmons Hwd. Co.
v.
*

Wiabel, 1 S. D. 488, 47 N. W. 814. 3(5 Am. St. Rep. 755, 11 L.R.A. 267.
Sale of good will not a contract in restraint of trade. Mapes v. Metcalf, 10 N. D.

601, 88 N.

W.

713.

§ 5247. Wild animals. Animals, wild by nature, are the subjects of ownership while living, only when on the lnnd of the person claiming them, or when
tamed, or taken and held in possession or disabled and immediately pursued.
[R. G. 1905, § 4704; Civ. C. 1877. § 161; R. C. 1899, § 3268.]
Property rights in bees. 40 L.R.A. 687.
11 L./R.A. (X.S.) 748: 16
Liabilitv for injurv done by animals feras nature.
L.R.A.(N\S.) 445.
Master's liabilitv to servant for personal injury by wild animal. 23 L.R.A.(X.S.) 1071.
As to similar provision in Cal. Civ. Code, g 656. see Kellogg v. King, 114 Cal. 378,
12SJ
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Nature of Property.

St. Rep. 74, 46 Piic. 166; Garcia v. Gunn, 119 Cal. 815, «1 Pac. 684;
St. Rep. 177, 69 Pac. 261.

Ex

part*

Kenneke, 136 Cal. 527, 89 Am.

§ 5248. Property classified. Property is either:
1. Real or immovable
or,
2. Personal or movable.
[R. C. 1905, § 4705; Civ. C. 1877, § 162; R. C. 1899,
;

§ 3269.]

As to similar provision in Cal. Civ. Code, 8 657, see Jeffers v.
345, 45 Pac. 680.

§ 5249. Real defined.

Land.
That which
That which
4. That which
163: R. C. 1899

-Real or

Easton E. k

Co.,

113 Cal.

immovable property consists of:

1.

§

affixed to land.

2.

is

3.

incidental or appurtenant to land.
immovable by law. [R. C. 1905, § 4706; Civ. C. 1877,
§ 3270.]
16 L.R.A. 10S.
of growing fruit as real property.
is

is

:

Classification
42 L.R.A. (N.S.) 472.
Oil and gas lease as real property.
Whether railroad is real estate or personalty. 66 L.R.A. 33.
Nature of interest of vendor or vendee in a land contract as real or personal property.
57 L.R.A. 643.

whatever
§ 5250. Land defined. Land is the solid material of the earth,
be the ingredients of which it is composed, whether soil, rock or other
substance. (R. C. 1905, § 4707; Civ. C. 1877, § 164; R. C. 1899, § 3271.]
hi
In defining "land" exclude growing grain and only include such things as in

muy

.

Bjornson

nexed to the earth bv roots, such as are deemed fructus naturales.
30 S. D. 40. 137 N. W. 567.

v.

Krctnri.

land when it is
§ 5251. Fixtures. A thing is deemed to be affixed to
in
attached to it by roots, as in the case of trees, vines or shrubs or imbedded
as in the case of
it, as in the case of walls, or permanently resting upon it,
of
means
by
buildings; or permanently attached to what is thus permanent, as
[R. C. 1905, § 4708; Civ. C. 18 n,
cement, plaster, nails, bolts or screws.
§ 165; R. C. 1899, § 3272.]
. ,
«
» v. \t en,
;

_

My
Tenant hns no right to remove fixtures after surrender of lease, bweet
N. W. 187.
ORiS
k _ noi ,„ VT
N. v\ 26.v
Buildings mav be sold separate from the land. Myrick v. Bill, 3 D. 284, 17
absence of contact
House on mining claim of another is property of owner of land
tsi.
Am.
140
D.
285,
S.
Co.,
Ins.
24
to contrarv. Miligon v. Mutual Cash Guaranty F.
Rep. 798, *123 N. W. 839.
S. D. 324, 53

•

-»

w

,

m

14 Am. Dec. 303; 17 Am. Dec. 686;
are fixtures.
within meaning of bulk sale law. 34 L.R.A. (N.S.)
cold storage plant as. 30 L.R.A (N.S.) 576
engine, when placed upon land by owner of realty.
?as fixtures. 29 Am. Rep. 403; 37 Am. Rep. 472.
34 Am. Rep. 364;
fas pipes and other appliances.
^as stoves. 17 L.R.A.(N.S.) 6D9.
boating apparatus. 1 B. R. C. 972.
-machinery. 11 Am. Rep. 314; 42 Am. Rep. 44T.

What

24

Am.

Uec. 7X6.

218.

,....„,.„.
8 L.K.A.(N.S>.) J76.
37

Am. Rep.

478.

—

manure.

"

14
mirrors. 37

Am. Dec.
Am. Rep.

397.
472.

show cases, shelving, etc. 43 L.R.A. (N.S.) 675.
atorm doors and windows and scrcciib. 30 L.R.A. (N.S.) 1189.
window fronts. 41 L.R.A. (N.S.) 1022.
annexing them fixtures, wnere tney
\rc things placed on land with the intention of

L.R.A.(N.S.) 727.
are never actually attached. 69 L.R.A. 892: 15
real or personal propCharacter of bidding placed by consent on another's land a.
character.
14 L.R.A. (N.S. ) 43*.
its
to
as
agreement
an
erty, in the absence of
84
property.
When and against whom may fixtures retain character of pereonal
Al
P
L.R.A. 441
of realty.
part
19
becoming
from
fixtures
prevent
to
ngreenient
?:'trect of
subsequent purchaser or incumEffect of chattel mortgage on fixtures as against

r
br
or a lien thereon, as against existRi B h t» of seller of chattel, retaining title thereto
by the owner. 37 L.R.A.(N.B.) 11»,
ing mortgagees of the realty to which it is affixed

1

of real propperson to remove fixtures as breach of covenant in a deed
35 L.R.A. (N.S.) 976.
fixture*.
18 L.R.A. 787.

^iJhVoMhird
erty.

Ejectment as proper remedy to recover
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upon rights of owner of a building, or of an interest in or a lien thereon, of its
wrongful removal and attachment to the land of a third person without the former's
Effect

consent. 14 L.R.A.(N.S.) 435.
As to similar provision in Cal. Civ. Code, 5 660, see Miller t.
377, 13 L.R.A. 680, 27 Pac. 760.

Waddinghum, 91

Cal.

A

thing is deemed to be incidental or appurtenant
§ 5252. Appurtenances.
to land, when it is by right used with the land for its benefit, as in the case of
a way or water course, or of a passage for light, air or heat from or across the
land of another. Sluice boxes, flumes, hose, pipes, railway tracks, cars, blacksmith shops, mills and all other machinery or tools used in working or developing a mine are to be deemed affixed to the mine. [R. C. 1905, § 4709;
Civ. C. 1877, § 166; R. C. 1899,
§ 3273.]
What are appurtenances. 13 Am. Dec. 657; 40 Am. Rep. 381; 81 Am. St. Rep. 764.
fixtures as.

15 L.R.A. 653.
as.
58 L.R.A. 489.
articles will pass as appurtenances on sale of personal property. 8 L.R.A.(N.S.)

ponds

What
793.

Appurtenant easements.

14 LA.A. 300; 20 L.R.A. 636.
Corporeal appurtenances to realty. 15 L.R.A. 652.
Right of way on shore as appurtenant to fishery right. 4 L.R.A.(N.S.) 879.
Way appurtenant to close from which it is separated by intervening lands. 2
LJt.A.(N.S.) 983.
American law as to easements of light, air and prospect. 22 L.R.A. 536; t
L.R.A.(N.S.) 350.
Does lease carry right to light and air from adjoining premises of landlord. 13
L.R.A. {N.S.) 333.
Wnv of neecssitr where other possible modes of access exist. 17 L.R.A.(N.S.) 1019;
32 L.R.A.(N.S.) 1075.
Dws the fact that the sale of part of a tract is involuntary prevent the implication
of a way bv necessity over the remainder.
12 L.R.A.(N.S.) 482.
Implication from necessity of easement other than right of way. 8 L.R.A. (N.S.) 328.
Implied grant of casement in partition deed. 3 L.R.A. (N.S.) 1082.
Grant of casement by implication. 23 Am. Rep. 446; 122 Am. St. Rep. 206.
26
Kascmcnt by severance of tract of land with apparent benefit existing.
L.R.A. (N.S.) 316.
Effect of division of tract with visihle servitude in favor of one parcel upon another.
6 L.R.A.(X.S.) 410.
As to similar provision in Cal. Civ. Code, i 662, see Dixon v. Schermier, 110 Cal.
682, <»2 Pac. 1091: Peterson v. Machado, 5 Cal. Unrcp. 273, 43 Pac. 611.

Every kind of property that is not
§ 5253. Personal property defined.
real is personal.
[R. C. 1905, § 4710; Civ. C. 1877, § 167; R. C. 1899, § 3274.]
Glioses in action are personal property. Sykes v. liannawalt, 5 N. D. 335, 65 N. W. 632.
Railroad as personal property.

6C L.R.A. 33.

and gas lease as. 42 L.R.A. (N.S.) 472.
Injurv from abandonment of highway as. 26 L.R.A. 665.
Classification of growing fruit as. 16 L.R.A. 103.
As to similar provision in Cal. Civ. Code, d f»03, see Raveataa t. Green, 67 Cal. 864.

Oil

CHAPTER

36.

ownership.
Article

1.

2.
3.
4.
5.
6.
7.

Owners, §§ 5254-5256.
Interests in Property, §§ 5257-5281.
Conditions of Ownership, §§ 5282-5286.
Restraints Upon Alienation, §§ 5287-5289.
Accumulations. 5§ 5290-5294.
Rights op Owners, §§ 5295, 5296.
Termination of Ownership, §§ 5297-5300.

Article

— Owners.

1.

§ 5254. Ownership. Limitation. The legislative assembly can pass no law
interfcrine with the primary disposal of the soil. All property in this state
has an owner, whether that own*r is the United States or the state, and the
1287

Digitized by

Google

CIVIL CODE.
property public

Ownership,

or the owner an individual, and the property private. The
state may also hold property as a private proprietor.
[R. C. 1905, § 4711;
Civ. C. 1877, § 168; R. C. 1899, § 3275.]
Le^al title to all property in the state originally in some person, United State* or
state, legal title vesting legal estate in holder.
State ex rel. Dillman v. Weide, 29 S. D.
109, 135 X. W. 696.
;

§ 5255. Land below high water mark. The ownership of land below ordinary high water mark and of land below the water of a navigable lake or
stream is regulated by the laws of the United States or by such laws as under
authority thereof, the legislative assembly may enact. The state is the owner
of all property lawfully appropriated or dedicated to its own use; and of all
property of which there is no other owner. [R. C. 1905, § 4712; Civ. C. 1877.
§

169; R. C. 1899,

§

3276.]

State and federal ownership of waters.
50 L.R.A. 737.
Right as between state and federal government to improve navigability of stream.
67 L.R.A. 824.

§ 5256. Who may convey. Any person, whether citizen or alien, may take,
hold and dispose of property, real or personal, within this state. [R. C. 1905.
§ 4713; Civ. C. 1877, § 170; R. C. 1899, § 3277.]
Alien may acquire a title to mining propertr. Oornmn v. Alexander, 2 S. D. 557.
51 N.

As

W. 346.
to similar provision in Cal. Civ. Code, | 671, see
Article

2.

— Interests

§ 5257. Ownership classified.
1. Absolute; or,
2.

Re

Billings. 65 Cal. 593. 4 Pao.

63'.-.

in Property.

The ownership of property

is

either:

Civ. C. 1877, § 171; R. C. 1899, § 3278.
As to similar provision in Cal. Civ. Code, $ 678, see L* Breton v. Cook, 107 CaL
410, 40 Pac. 552; Spreckels v. Spreckels, 116 Cal. 333, 36 L.R.A. 497, 58 Am. St. Rep.
Qualified.

[R. C. 1905, § 4714

;

170, 48 Pac. 228.

§ 5258. Absolute ownership. The ownership of property is absolute when
a single person has the absolute dominion over it, and may use it or dispose of
it according to his pleasure, subject only to general laws. [R. C. 1905, § 4715;
Civ. C. 1877, § 172; R. C. 1899, § 3279.]
As to similar provision in Cal. Civ. Code, f 679, see Works v. Mcrritt, 105 Cal. 467, 35
Pac. 1109; Bank of Ukiah v. Moore, 106 Cal. 673, 39 Pac. 1071; Rodgers v. Bachman.
109 Cal. 552, 42 Pac. 448; Re Burdick, 112 Cal. 387, 44 Pac. 734; Spreckels v. SpreekrK
116 Cal. 339, 36 L.R.A. 497. 58 Am. St. Rep. 170, 48 Pac. 228.
§ 5259. Qualified ownership. The ownership of property is qualified
1. When it is shared with one or more persons.
2. When the time of enjoyment is deferred or limited; or,
3. When the use is restricted.
fR. C. 1905, § 4716; Civ. C. 1877, § 173:
R. C. 1899, § 3280.]

Recital in deed to city that it is " understood that said premises are deeded for city
hall purposes only" does not qualify ownership.
Huron v. Wilcox, 17 S. D. 625, Km;
Am. St. Rep. 788, 98 X. W. 88.
As to similar provision in Cal. Civ. Code, $ 680, see Le Breton v. Cook, 107 Cal. 410,

40 Pac. 552; Re Burdick, 112 Cal. 387, 44 Pac. 734; Spreckels v. Spreckels, 116 Ca!
339, 36 L.R.A. 497, 58 Am. St. Rep. 170, 48 Pac. 228; Blackburn t. Webb, 133 Cal. 420.
65 Pac. 952.

The ownership of property by a single person
§ 5260. Sole ownership.
designated as a sole or several ownership. [R. C. 1905, § 4717; Civ. C. 1877,
3281.]
174;
R.
C.
1899,
§
§
The ownership of property by several per§ 5261. Ownership by several
sons is either:

is

1.

2.
3.

Of joint interests.
Of partnership interests;
Of interests in eommon.

or.

[R. C. 1905,

*

4718; Civ. C. 1877,

§

175; R. C.

1899, § 3282.]

to similar provision in Cal. Civ. Code ( 682. see Re Burdick, 112 Cal. 387, 44 Pa*.
734: Spreckels v. SpreekHs. 116 Cal. :139. 36 L.R.A. 49T, 58 Am. St. Rep. 170, 48 Pac. 22?.

As
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A

joint interest is one owned by several persons
in equal shares by a title created by a single will or transfer, when expressly
declared in the will or transfer to be a joint tenancy, or when granted or
devised to executors or trustees as joint tenants.
[R. C. 1905, § 4719;
Civ. C. 1877, § 176; R. C. 1899, § 3283.]
As to similar provision in Cal. Civ. Code, 8 683, see Denigan v. San Francisco Say.
§ 5262. Joint tenancy.

Union, 127 Cal. 142, 78

Am.

St.

Rep. 35, 59 Pac. 330.

§ 5263. Partnership. A partnership interest
sons in partnership for partnership purposes.
1877, § 177 R. C. 1899, § 3284.1
As to similar provision in Cal. Civ. Code, § 684,

one owned by several per[R. C. 1905, § 4720; Civ. C.

is

;

Pac. 880; People

v.

see

Smith

v.

Coolcy, 65 Cal. 46, 2

Greening, 102 Cal. 384, 36 Pac. 665.

§ 5264. Common tenancy. An interest in common is one owned by several
persons not in joint ownership or partnership.
[R. C. 1905, § 4721 Civ. C.
1877, § 178; R. C. 1899, § 3285.]
As to similar provision in Cal. Civ. Code, { 685, see Re Hittell, 141 Cal. 432, 76 Pac 53.
Every interest created in favor of several persons in
§ 5265. Definition.
their own right is an interest in common, unless acquired by them in partnership for partnership purposes, or unless declared in its creation to be a joint
interest as provided in section 5262.
[R. C. 1905, § 4722; Civ. C. 1877, $ 179
;

;

R. C. 1899, § 3286.]
As to similar provision in Cal. Civ. Code, f
§ 5266. Commencement and duration.

Re Hittell, 141 Cal. 432, 75 Pac. 53.
In respect to the time of enjoy-

686, see

ment an
1.

2.

interest in property is either:
Present or future; and,
Perpetual or limited.
[R. C. 1905,

1899. § 3287.|
As to similar provision
40 Pac.

§

4723; Civ. C. 1877,

in Cal. Civ. Code, § 6SB. sec

Le Breton

v.

§

180: R. C.

Cook, 107 Cal. 410,

r>r,:.\

§ 5267. Present. A present interest entitles the owner to the immediate
possession of the property.
[R. C. 1905, § 4724; Civ. C. 1877, § 181; R. C.
1899. § 3288.]
As to similar provision in Cal. Civ. Code, $ 6S9, see Le Breton v. Cook, 107 Cal.
410, 40 Pac.

552.

§ 5268. Future. A future interest entitles the
the property onlv at a future period. [R. C. 1905,
R. C. 1899, § 3289.]

owner
§

4725

to the possession of
Civ. C. 1877, § 182

;

vested with title to land through will of his father, though land is subject to
mother, is owner of real property subject to lien of judgment. John
v. Wheeler, 23 N. D, 477, 42 L.R.A.(N.S.) 292, 137 N. W. 412.
As to similar provision in Cal. Civ. Code, g 690, see Ooldtree v. Thompson, 7» Cal.
613, 22 Pac. 50; Barnctt v. Barnett, 104 Cal. 298, 37 Pac. 1049; Le Breton v. Cook,
107 Cal. 410, 40 Pac. 552; Dunn v. Schell, 122 Cal. 626, 55 Pac. 595; Blackburn v. Webb,
133 Cal. 420, 65 Pac. 952.
l'

lifr

r-i,n

Mite rest of

Leftlie

Paper Co.

A perpetual interest has a duration equal to that of
§ 5269, Perpetual.
the property. [R. C. 1905, § 4726; Civ. C. 1877, § 183 R. C. 1899, § 3290.]
A limited interest has a duration less than that of the
§ 5270. Limited.
property. [R. C. 1905, § 4727; Civ. C. 1877, § 184; R. C. 1899, § 3291.]
§ 5271. Future estates classified. A future interest is either:
or
1 Vested
[R. C. 1905, § 4728; Civ. C. 1877, § 185; R. C. 1899, § 3292.1
2. Contingent!
person
§ 5272. When they vest. A future interest is vested when there is a
in being who would have a right, defeasible or indefeasible, to the immediate
possession of the property upon the ceasing of the immediate or precedent
[R. C. 1905, § 4729; Civ. C. 1877, § 186; R. C. 1899, § 3293.]
interest.
;

Purchaser at sale under attachment acquires no title as against deed delivered before
W. 30S.
levy but recorded after attachment Leonard v. Fleming, 13 N. D. 629, 102 N.
Person vested with title to land through will of his father, though land is subject to
judgment. John
life ••-tate of mother, is owner of real property subject to lien of
Leslie Paper Co. v. Wheeler, 23 N. D. 477, 42 L."R.A.(N.S.> 292, 137 X. W. 412.
As to Mmilar provision in Cal. Civ. Code, § 694, see Williams v. Williams, 73 Cal. 99,
Am.
11 Pac. :i'Jl; Dunn v. Schell, 122 Cal. 626, 55 Pac. 595; Re Pair, 132 Cal. 523, 84
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St. Rep. 70, 60 Pup. 442,
Pac, 1000;
Saiu'ord, 136 Cal. 07. G8 Pac. 494.

Blackburn

v.

Ownership.
Webb, 133 Cal. 42a, 66 Pac. 9SS; "Re

A

How

contingent.
future interest is contingent while the person
iu whom or the event upon which it is limited to take effect, remains
uncertain.
[R. C. 1905, § 4730; Civ. C. 1877, § 187; R. C. 1899, § 3294.]
§ 6273.

Purchaser at sale under attachment acquire-* no title as against deed delivered before
recorded after attachment. Leonard v. Fleming, 13 X. D. 629, 102 X. \Y. Juv
As to similar provision in Cal. Civ. Code, § 69.r>, see .Jewell v. Pierce, 120 Cat. 7'.',

lew but
Pac.

132.

Two or more future interests may be
§ 5274. Alternative contingencies.
created to take effect in the alternative, so that if the first in order fails to
vest, the next in succession shall be substituted for it and take effect accordingly.
[R. C. 1905, § 4731; Civ. C. 1877, § 188; R. C. 1S99, § 3295.]
§ 5275. Not void. A future interest is not void merely because of the improbability of the contingency on which it is limited to take effect.
[R. C.
1905. § 4732; Civ. C. 1877, § 189; R. C. 1899, § 3296.]
§ 5276. Posthumous heir. When a future interest is limited to successors,
heirs, issue or children, posthumous children arc entitled to take in the same
manner as if living at the death of their parent. [U. C. 1905, § 4733; Civ. C.
1877, § 190; R. C. 1899, § 3297.]
§ 5277. Future estates pass. Future interests pass by succession, will and
transfer in the same manner as present interests. [R. C. 1905, § 4734: Civ. C.
1877, § 191; R. C. 1899, § 3298.1
As to similar provision in Cal. Civ. Code,
690. see Burnett v. Burnett. IU4 Cal. 2'.<-.
37 Pac. 1049; Le Breton v. Cook, 107 Cal. 410, 40 Pac. 552; Re Walkerlv, 10$ C:i'.
627, 49 Am. St. Rep. 97, 41 Pac. 772; Dunn v. Schcll, 122 Cal. 626. 55 Pac. *595; Bla> •Siburn v. Webb. 133 Cal. 420, 65 Pac. 952.
jj

§ 5278. Possibilities. A mere possibility, such as the expectancy of an heir
apparent, is not to be deemed an interest of anv kind. [R. C. 1905. $ 4735
Civ. C. 1877, § 192; R. C. 1899, § 3299.]
Release bv beir in lifetime of ancestor of his interest in estate of ancestor is inoperative.
Re Thompson, 20 S. D. 576, 128 N. W. 1127, Ami. Ci.*. 1913B, 446.
As to similar provision in Cal. Civ. Code, $ 700, see Re BurUick, 112 Cal. 3 ST. 44
Pac. 734; Supreme Council, A. L. H. v. Gchrenbeik. 124 Cal. 43, 56 Pac. 640; lie Wiekcrsham. 138 Cal. 355, 70 Pac. 1076: Re Ryder, 141 Cal. 366, 74 Pac. 993.

In respect to real or immovable property, th«§ 5279. Estates of realty.
interests mentioned in this chapter are denominated estates, and are specially
classified in chapter 38 of this code.
[R. C. 1905, § 4736; Civ. C.
1S77, § 193; R. C. 1899, § 3300.]
5280.
Classification.
and
classifications
of interests in real
The names
§
property have only such application to interests in personal property as in
this chapter and the succeeding seventeen chapters of this code is expresslv
provided. [R, C. 1905, § 4737; Civ. C. 1877, § 194; R. C. 1899, § 3301.]
§ 5281. Future interests limited. No future interest in property is recognized by the law, except such as is defined in this code. [R. C. 1905, § 4738;
Civ. C. 1877, § 195; R. C. 1899, § 3302.]

named and

— Conditions

of Ownership.
The time when the enjoyment of property is
to begin or end may be determined by computation, or be made to depend
on events. In the latter case, the enjoyment is said to be upon condition.

Article

3.

§ 5282. Conditions defined.

[R. C. 1905, § 4739; Civ. C. 1877, § 196; R. C. 1899, §

As

50

to similar provision in Cal. Civ. Code,
St. Rep. 43, 41 Pac. 1089.

$

3303J

707. see Nichols v.

Emery, 109 Cal. 323.

Am.

§ 5283. Classified. Conditions are precedent or subsequent. The former
fix the beginning, the latter the ending of the right.
[R. C. 1905, § 4740;
Civ. C. 1877, § 197; R. C. 1S99. § 3304.]
Effect on a condition subsequent of a Miceet-diiig law or act of God preventing its per
formance. 21 L.R.A. 58.
Necessity of entry or formal declaration of forfeiture as a condition of maintaining
action other than for damage*. bai»e.| on breach of condition subsequent in conveyingof freehold.
14 L.R.A. (N.S.> liss, 23 T>.R.A.< N.S.) 938.
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deed to railroad for construction of road within

specified time.
32 L.R.A.(N.S.) 117.
Condition in deed that land ia to be used for a specified charitable or quasi public
purpose. 19 L.R.A. 262.
Effect of specifying condition in use of real estate in devise to religious society.
11
L.R.A. (X.S.) 509.
Breach of condition in devise of real estate to religious society for specified nse. 11
L.R.A. (N.S.) 525.
Execution of contract on condition that others shall sign.
45 L.R.A. 321.
Reverter of land dedicated or conveyed for purposes of courthouse upon removal
of courthouse, or failure to use land for courthouse purposes.
35 L.R.A.(N.S.) 603.
Right of entry on condition broken. 60 L.R.A. 7j0.
Does grantor's right to rescind for breach of condition as to support descend to his
heirs or representatives. 23 L.R.A. (N.S.
232.
Suit for damages as waiver of right to forfeit deed for breach of condition.
5
L.R.A. (N.S.) 603.

a

)

,

precedent requires the perthe instrument containing it is so far void
performance of an act not
wrong of itself, but otherwise unlawful the instrument takes effect and the
condition is void. [R. C. 1905, § 4741; Civ. C. 1877, § 198; R. C. 1899, § 3305.]
As to similar provision in Cul. Civ. Code, | 709, see Hoag v. Howard, 55 Cal. 561.
Conditions imposing restraints upon
§ 5285. Restraints upon marriage.
marriage, except upon the marriage of a minor, or of the widow of the person
by whom the condition is imposed are void; but this does not affect limitations when the intent was not to forbid marriage, but only to give the use
until marriage.
[R. C. 1905, § 4742; Civ. C. 1877, § 199: R. C. 1899, § 3306.]
§ 5284. Illegal conditions void.

formance of an act wrong of
and the right cannot exist.

If a condition

itself,

If it requires the

Validity of condition in restraint of marriage. 2 L.R.A.(N.S.)545.
Devises or bequest* conditioned upon divorce or separation or limited upon its continuance. 49 L.K.A. X.S. ) 037.
Provision in restraint of marriage in a deed or will as a condition or a limitation. 4'.i
<

L.R.A.(N.S.) f,i5.
Validity of provision in restraint of marriage as affected by fact that the gift to
which it relates is to a daughter or other female relative. 49 L.R.A. (N.S.) 606.
Validity of condition in restraint of marriage as affected by fact that a breach entail*
only a partial forfeiture. 49 L.R.A. (N.S.) 627.
Meaning of words " unmarried." and " without having been married," in will. 1j
L.R.A. 292.
Effect of testamentary provision restricting widow to enjoyment during widowhood,
upon quantum of estate taken by her. 2S L.R.A. (X.S.) 1093.
Equitable relief against forfeiture of estate under condition against marriage.
6$
L.R.A. 8:>8.
Contracts in restraint of marriage. 49 L.R.A. (N.8.) 633.
§ 5286. Restraints
.

on

alienation.

Conditions restraining alienation, when
[R. C. 1905, § 4743; Civ. C. 1877,

repugnant to the interest created, are void.
§

200; R. C. 1899,

§ 3307.]
Validity of limitation npon power of alienation imposed
tate to married woman. 28 L.R.A. (N.S.) 42«.

Article

4.

upon devise

of equitable es-

— Restkaints Upon Alienation.

§ 5287. Power of alienation. How long may be suspended. The absolute
power of alienation cannot be suspended by any limitation or condition whatever for a longer period than during the continuance of the lives of persons
in being at the creation of the limitation or condition, except in the single
ease mentioned in section 5315.
[R. C. 1905, $ 4744; Civ. C. 1877, § 201:
R. C. 1899, § 3308.]
Power of alienation toot suspended for longer than couti nuance of lives in being ai
testators death. lVnlield v. Tower, 1 N. D. 216, 46 X. W. 413.
Statute has no application where executor is vented with absolute and unconditional
to sell and convert land into money and devote fund to charitable use mentioned
Hagen v. Sacrisou, 19 N. D. 100, 26 L.R.A.(N.S.) 724, 123 N. \V. 518.
in will.
Eirect on prior takers of failure of gift because it violates the rule against perpetu
ities.
20 L.R.A. .',09.
Devises of life estates to unborn children of living persons, as contravening the rule
against perpetuities. 6 L.R.A.(N.S.) 330.

power
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Limitation of estate upon probate of will aa a violation of the rule against per
petuities.
10 L.R.A.(N.8.) 564.
Contract for indefinite option, or indefinite renewal of option, as perpetuity.
«»
L.R.A. (X.S.) 9*13.
Allowing period for conversion of property as violation of role against perpetuities
or suspension of power of alienation. 26 L.R.A.(N.S.) 724.
Allowing specified period for election to take under devise or bequest as a violation of
the rule against perpetuities, or the suspension of the power of alienation.
26
L.R.A. (N.S.) 825.
Validity of devise over upon indefinite cessation of lineal descendants of first taker.
3 L.R.A. (N.8.) 1143.
Validity of restraints on the alienation of a fee simple during a limited time.
L.R.A.(N.S.) 668.
Effect of rule against perpetuities on enforcement of general bequest for charity or
religion. 14 LjR.A.(N.S.) 66.
Restrictions on alienation in devise of real estate to religious society for specified
uses. 11 L.R.A. (N.S.) 523.
Validity of limitation of power of alienation imposed upon grant or devise of equitable estate to married woman. 28 L.R.A. (N.S.) 426.
As to similar provision in Cal. Civ. Code, f 715, see Hinckley's Estate, 58 Cal. 457,
Whitney v. Dodge, 105 Cal. 192, 38 Pac. 636.
future interest void. Every future interest is void in its
§ 5288.
creation, which by any possibility may suspend the absolute power of aliena:>

When

tion for a longer period than is prescribed in this chapter. Such power of
alienation is suspended when there are no persons in being by whom an
absolute interest in possession can be conveyed. [R. C. 1905, § 4745; Civ. C.
1877, § 202; R. C. 1899, § 3309.]
Effect on prior takers of the failure of a gift because it violates the rule against
perpetuities. 20 L.R.A. 509.
Remainder void for remoteness; effect on particular estate. 3 L.R.A.(N.S.) 639.
Effect of decree of distribution following a testamentary disposition of property voi«l
under the rule against perpetuities or as unlawfully suspending the power of alienation.
15 L.R.A.(N.S.) 900.
As to similar provision in Cal. Civ. Code, $ 716, see Goldtree v. Thompson, 79 Cal.
613, 22 Pac. 50; Sacramento Bank v. Alcorn, 121 Cal. 379, 53 Pac. 813; Re Steele, 124
Cal. 533, 57 Pac. 5G4; Blakeman v. Miller, 136 Cal. 138, S9 Am. St. Rep. 120, 68 Pac. 587.

§ 5289. Leases limited. No lease or grant of agricultural land for a longer
period than ten years, in which shall be reserved any rent or service of any
kind, shall be valid. No lease or grant of any town or city for a longer period
than ninetv-nine years, in which shall be reserved any rent or service of anv
kind, shall* be valid.
[R. C. 1905, § 4746; Civ. C. 1877, § 203; R. C. 1899.
§ 3310 1903, ch. 151.]
" Rent " means profit arising out of land and payable periodically.
Wegner v.
;

Lubenow, 12 S. D. 95, 95 N. W. 442.
As to similar provision in Cal. Civ. Code,

J

717, tea

Mann

v.

Mann, 141

Cal. 326,

74 Pac. 995.

Abticle

5.

— Accumulations.

Income. Future interest. Dispositions of the income of property
to accrue and to be received at any time subsequent to the execution of the
instrument creating such dispositions are governed by the rules prescribed
in this chapter in relation to future interests.
[R. C. 1905, § 4747; Civ. C.
§ 5290.

1877, $ 204: R. C. 1899, § 3311.]

As to similar provision

in Cal. Civ. Code, $ 722, B ce Hinckley's Estate, 58 Cal. 457.

All directions for the accumulation of the
§ 5291. Illegal accumulation.
income of property, except such as are allowed by this chapter are void.
IR. C. 1905, § 4748: Civ. C. 1877, § 205; R. C. 1899. § 3312.]
Effect of direction for accumulation upon validity of charitable gift.

2 B. R. C. 880.

As to similar provision in Cal. Civ. Code, ( 723, see Hinckley's Estate, 58 CaL 457
Re Sanford, 136 Cal. 97. 68 Pac. 494.
5292.
Income, how directed. An accumulation of the income of prop§
erty for the benefit of one or more persons may be directed by any will or
transfer in writing, sufficient to pass the property out of which the fund is
1o arise as follows:
1. If such accumulation is directed to commence on the creation of the
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mtereM out of which the income Ls 10 arise, it must be made for the benefit
of one or more minors then in being, and terminate at the expiration of their
minority; or,
2. If such accumulation is directed to commence at any time subsequent
to the creation of the interest out of which the income is to arise, it must
commence within the time in this chapter permitted for the vesting of future
interests and during the minority of the beneficiaries, and terminate at the
expiration of such minority.
[R. C. 1905, § 4749; Civ. C. 1877, § 206; E. C.
1899, § 3313.]

As

to similar provision in Cal. Civ. Code, $ 724, ace Hinckley's Estate, 58 Cal. 457:
v. Thompson, 79 Cal. 613, 22 Pnc. 30.

Goldtree

§ 5293. Void beyond minority. If in either of the cases mentioned in the
last section the direction for an accumulation is for a' longer term than during the minority of the beneficiaries, the direction only, whether separable
or not from other provisions of the instrument, is void as respects the time
beyond such minority. [B. C. 1905, § 4750; Civ. C. 1877, § 207; R. C. 1899.
§ 3314.]

As to similar provision in Cal. Civ. Code, 9 725, see Hinckley's Eistnto. 58 Cal. 457.
to minor from accumulations. When a minor, for whose
accumulation has been directed, is destitute of other sufficient
means of support and education, the county court upon application may direct
a suitable sum to be applied thereto out of the fund.
[R. C. 1905, § 4751
Civ. C. 1877, § 208; R. C. 1899, § 3315.]

§

5294 Allowance

benefit an

§ 5295.

Article 6.— Rights op Owners.
Owner owns product and accessions. The owner

also all of its products and accessions.
209: R. C. 1899, § 3316.]

of a thing

owns

[R. C. 1905, § 4752; Civ. C. 1877,

§

Word " accession " used in section applies to things added to realty, and not to crops
raised bv adverse possessor and severed from land. Golden Vallev Land 4 Cattle Co.
v. Johnstone. 21 N. D. 101, 128 X. VV. 091. Ann. Cas. 1913B, 631.
Title by accession to crops, fruit and timber wrongfully severed.
32 L.R.A. 422.
17
Title to increase of animals as between mortgagee of* dam and other claimants.

L.R.A. 82.
Necessity that increase of animals be in gestation at time of execution of mortgage
in order to be covered thereby.
17 L.R.A.(N.S.) 203.
Does chattel mortgage on domestic animals cover their increase when not mentioned
therein.
14 L.R.A.IX.S.) 431.
Rights and remedies of owner of standing timber which has been manufactured into
lumber after expiration of time stipulated for removal. 29 L.R.A.(N.»S.) 552.

When, in consequence of
§ 5296. To whom undirected income belongs.
a valid limitation of a future interest, there is a suspension of the power of
alienation or of the ownership, during the continuation of which the income
is undisposed of, and no valid direction for its accumulation is given, such
income belongs to the persons presumptively entitled to the next eventual
interest.
[R. C. 1905, § 4753; Civ. C. 1877, § 210; R. C. 1899, § 3317.]
Article

7.

— Termination op Ownership.
A

When

future
future interest dependent on death is defeated.
interest, depending on the contingency of the death of any person without
posthumous
birth
defeated
by
the
of
a
children
is
successors, heirs, issue or
[R. C. 1905, § 4754;
child of such person capable of taking by succession.
Civ. C. 1877, § 211 R. C. 1899, § 3318.]
§ 5297.

;

Does contingency of death without
first

taker.

issue, children, etc.,

import their survival of the

37 L.R.A.(N.S-) 164.

of death of a legatee or devisee without child or issue on
25 L.R.A.(N.S.) 1045.
a gift is conditioned "is refernble.

To what time contingency
which
§ 5298.

How future interest defeated. A future interest may be defeated
auy manner, or by any act or means, which the party creating such interest
provided for or authorized in the creation thereof; nor is a future interest
in
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thus liable to be defeated to be on that ground adjudged void in its creation.
[R. C. 1905, § 4755; Civ. C. 1877, § 212; R. C. 1899, § 3319.]
§ 6299. When not defeated. No future interest can be defeated or barred
by any alienation or other act of the owner of the intermediate or precedent
interest, nor by any destruction of such precedent interest by forfeiture, surrender, merger or otherwise, except as provided by the next section or when
a forfeiture is imposed by statute as a penalty for the violation thereof. [R. C.
1905, § 4756; Civ. C. 1877, § 213; R. C. 1899, § 3320.]
§ 5300. Same. No future interest, valid in its creation, is defeated by the
determination of the precedent interest before the happening of the contingency on which the future interest is limited to take effect but should such
contingency afterwards happen, the future interest takes effect in the same
manner and to the same extent as if the precedent interest had continued to
the same period. [R. C. 1905, § 4757 Civ. C. 1877, § 214; R. C. 1899, § 3321.]
;

;

CHAPTER

37.

GENERAL DEFINITIONS.
§ 5301. Income includes what. The income of property, as the term is
used in the two preceding chapters, includes the rents and profits of real
property, the interest of money, dividends upon stock and other produce of
personal property.
[R. C. 1905. 5 4758; Civ. C. 1877, § 215; R. C. 1899.
§ 3322.)

§ 5302. When limitation deemed created. The delivery of the grant, when
a limitation, condition or future interest is created by grant, and the death
of the testator, when it is created by will, is to be deemed the time of the
creation of the limitation, condition or interest within the meaning of this
code. [R. C. 1905, § 4759V;Civ. C.1877, §216;R.C. 1899, § 3323.]
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Article

1.

— General

Provision

Law

governing real property. Real property within this state ia
governed by the law of this state, except when the title is in the United
§ 5303.

States.

[R. C. 1905, § 4760; Civ. C. 1877. § 217: R. C. 1899, § 3324.]
to inheritance by illegitimate child.
Moeii v. Moen, 16 S. D. 210, 92 N. W. 13.
to similar provision in Cal. Civ. Code, $ 763. see Bnrnctt
Barnett, 104 Cal. 29S,
37 Pac. 1049.

As
As

.

Article

§ 5304. Estates

2.

— Estates

classified as to duration.

in General.

Estates in real property, in respect

to the duration of their enjoyment are either:
1. Estates of inheritance, or perpetual estales.
2. Estates for life.
3. Estates for years: or,
4. Estates at will.
[R. C.
$ 4761: Civ. C. 1877, § 218; R. C. 1899,
§ 3325.]
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§ 6305. Estate in fee defined. Every estate of inheritance is a fee, aud
every such estate, when not defeasible or conditional, is a fee simple or an
absolute fee. [R. C. 1905, § 4762; Civ. C. 1877, § 219; R. C. 1899, § 3:<26.]
Character of estate created by grant of property to one so long as he shall
upon it or devote it to a particular use. 21 L.R.A.(N.S.) 575.
Right of one to whom estate is devised for life, with power to consume, to
good title. 13 L.R.A.(N\S.) 458.
Power of disposition bestowed on devisee as indicative of quantum of estate
to be devised.
18 L.R.A.(N.S.) 463.
Effect of bequest for life of chattels consumable in the use.
16 L.R.A. (N.S.)

desire to

live

convev a
intended
483.

§ 5306. Estates tail declared fees. Estates tail are abolished; and every
estate which would be at common law adjudged to be a fee tail is a fee simple,
and if no valid remainder is limited thereon, is a fee simple absolute. [R. C.
1905, § 4763; Civ. C. 1877, § 220; R. C. 1899, § 3327.]
Estates tail, creation, nature and destruction of. 7 Am. St. Rep. 428.
§ 5307. Fee tail valid as contingent limitation npon a fee. When a remainder
in fee is limited upon any estate which would by the common law be adjudged
a fee tail, such remainder is valid as a contingent limitation upon a fee and
vests in possession on the death of the first taker without issue living at the
time of his death. [R. C. 1905, § 4764 Civ. C. 1877, § 221 R. C. 1899, § 3328.]
Estates of inheritance and for life are called
§ 5308. Estate of freehold.
estates of freehold estates for years are chattels real and estates at will are
chattel interests, but are not liable as such to sale on execution. [R. C. 1905,
§ 4765; Civ. C. 1877, § 222; R. C. 1899, § 3329.]
;

;

;

;

Equitable estate vested in purchaser under simple contract for purchase of land is
inheritable and is a freehold estate.
State ex rel. Dillman v. Weide. 29 S. D. 109, 135
W. 696.

N.

§ 5309. Same. An estate during the life of a third person, whether limited
to heirs or otherwise, is a freehold.
[R. C. 1905, § 4766; Civ. C. 1877, § 223;
R. C. 1899, § 3330.1
Estate during tbe life of a third person is a freehold, alienable and inheritable.
State ex rel. Dillman v. Weide, 29 S. D. 109, 135 N. W. 696.
Devise absolutely; effect of subsequent gift over.

5 L.R.A. (N.S.)

323.

A

•

future estate may be limited by the act
§ 5310. Future, how limited.
of the party to commence in possession at a future day, either without the
intervention of a precedent estate, or on the termination by lapse of time
[R. C. 1905,
or otherwise of a precedent estate created at the same time.
§ 4767; Civ. C. 1877, § 224; R. C. 1899, § 3331.]
reversion is the residue of an estate left by
§ 5311. Reversion denned.
operation of law in the grantor or his successors, or in the successors of a
testator, commencing in possession on the determination of a particular estate
granted or devised.
[R. C. 1905, § 4768; Civ. C. 1877, § 225; R. C. 1899.

A

§

3332.]

When a future estate, other than a reversion, is
§ 5312. Remainder.
dependent on a precedent estate, it may be called a remainder and may be
created and transferred by that name. [R. C. 1905. § 4769 Civ. C. 1877, § 226
;

R. C. 1899, § 3333.]
Person vested with title to land through w,ill of his father, though land is subject to
life estate of mother, is owner of real property subject to lien of judgment.
John
Leslie Paper Co. v. Wheeler, 23 K. D. 477, 42 L.R.A.(N.S.) 292, 137 N. W. 412.
Power to create remainder after life estate with absolute power of disposal. 6
L.R.A.(N.S.) 1186: 39 L.R.A.(X.S.) 805.

The absolute
§ 5313. Limitation of suspension of absolute ownership.
ownership of a term of years cannot be suspended for a longer period than
[R. C.
the absolute power of alienation can be suspended in respect to fee.
1905, § 4770; Civ. C. 1877, § 227; R. C. 1899. § 3334.]
§ 5314. Further defined. The suspension of all power to alienate the subject of a trust, other than a power to exchange it for other property to be
held upon the same trust, or to sell it and reinvest the proceeds to be held
upon the same

trust

is

a suspension of the power of alienation within the
1295
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meaning of

Bection 5287. (R. C. 1905, § 4771; Civ. C. 1877, § 228; R. C. 1899,
3335.]
As to similar provision in Cal. Civ. Code, $ 771, see Hincklev'fl Estate, 58 Cal. 457;
Hp Walkerly, J 08 Cal. f.27, 49 Am. St. Rep. !)7, 41 Pac. 772.
contingent
§ 5315. Creation of a remainder on prior remainder.
remainder in fee may be created on a prior remainder in fee to take effect in
the event that the persons to whom the first remainder is limited die under
the age of twenty-one years or upon any other contingency by which the
[R. C.
estate of such persons may be determined before they attain majority.
1905. § 4772; Civ. C. 1877, § 229; R. C. 1899, § 3336.]
As to similar provision in Cal. Civ. Code, $ 772, see Hinckley's Estate, 5S Cal. 4">7.
§

A

Crew v. Pratt, 119 Cal. 130, 51 Pue. 38.
Subject to the rules of
§ 5316. Creation of future freehold estates, etc.
and of chapters 35, 36 and 37 a freehold estate, as well as a
future
chattel real, may be created to commence at a
day; an estate for life
may be created in a terra of years and a remainder limited thereon; a
remainder of a freehold or chattel real, either contingent or vested, may be
created, expectant on the determination of a term of years; and a fee may
be limited on a fee upou a contingency which, if it should occur, must happen
within the period prescribed in this chapter.
[R. C. 1905, § 4773; Civ. C.
1877, § 230; R. C. 1899, § 3337.]
As to similar provision in Cal. Civ. Code, § 773, see Blakeman v. Miller. 136 Cal. 138.
this chapter

89 Am. St. Rep. 120, fiS Pac. 587.
§ 5317. What life estates void. Successive estates for life cannot be limited
except to persons in being at the creation thereof, and all life estates subsequent to those of persons in being are void; and upon the death of those
persons the remainder, if valid in its creation, takes effect in the same manner
as if no other life estate had been created.
[R. C. 1905, § 4774; Civ. C. 1877,
§ 231; R. C. 1899, § 3338.]
5318.
estates.
Remainder upon successive life
No remainder can be cre§
ated upon successive estates for life, provided for in the preceding section,
unless such remainder is in fee; nor can a remainder be created upon such
estate in a term for years unless it is for the whole residue of such term.
[R. C. 1905, § 4775; Civ. C. 1877, § 232; R. C. 1899, § 3339.]
§ 5319. Contingent remainder on term of years. A contingent remainder
cannot be created on a term of years, unless the nature of the contingency
on which it is limited is such that the remainder must vest in interest during
the continuance or at the termination of lives in being at the creation of such
remainder. [R. C. 1905, § 4776 Civ. C. 1877, § 233 R. C. 1899, § 3340.]
;

;

As to aimilar provision in Cal. Civ. Code, § 776. sec
138, 89 Am. St. Rep. 120, 68 Pac. 587.

Blakeman

v.

Miller, 136 Cal.

§ 5320. Estate for life as remainder on term of years. No estate for life
can be limited as a remainder on a term of years, except to a person in being
at the creation of such estate.
[R. C. 1905, § 4777; Civ. C. 1877, § 234; R. C.
1899, § 3341.]
§ 5321. Conditional limitation.

A remainder may be limited on a contingency which, in case it should happen, will operate to abridge or determine
the precedent estate and everv such remainder is to be deemed a conditional
limitation.
[R. C. 1905, § 4778; Civ. C. 1877, § 235; R. C. 1899, § 3342.]
§ 5322. To heirs of body. When a remainder is limited to the heirs or
heirs of the body, of a person to whom a life estate in the same property is
given the persons who on the termination of the life estate are the successors
or heirs of the body of the owner for life are entitled to take by virtue of
the remainder so limited to them and not as mere successors of the owner
for life. [R. C. 1905, § 4779; Civ. C. 1877, § 236; R. C. 1899, § 3343.]
;

Full treatment of rule in Shelley'* Case.
'J9 L.R.A.(N.S.) 963.
Effect upon rule in Shelley's Cnse. of express prohibition against conveyance or
incumbrance of property by life tenant. 7 E.R.A.(N.S.) 1109".
Extent to which rule in Shelley's Case control* in the United State*. 30 Am. Dec. 415.
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Effect of videlicet following word " heirs " in a graat or devUe of real property to
n?>trict estate given to the first taker.
33 L.R.A. (N.S.) 191.
Cot:>tr\ution of word "heirs" to mean children.
1 E.R.A.I N.S.) 319.
As to similar provision in Cal. Civ. Code, | 779, see Barnett v. Barnctt, 104 Cal. 298,
37 Pac. 1049.

§ 5323. On death of first taker. When a remainder on an estate for life or
for years is not limited on a contingency defeating or avoiding such precedent
estate it is to be deemed intended to take effect only on the death of the
[R. C.
first taker or the expiration by lapse of time of such term of years.
1905, § 4780; Civ. C. 1877, § 237; R. C. 1899, § 3344.]
appointment
of
special
power
5324.
Unexecuted
or
general
power.
§
dot's not prevent the vesting of a future estate, limited to take effect in case
such power is not executed. [R. C. 1905, § 4781; Civ. C. 1877, § 238; R. C.
1899. § 3345.]
\« to similar provision in Cal. Civ. Code, $ 781, we Re Fair, 132 Cal. 523, 84 Am. St.

A

Hep. 70, 60 Pac. 442, 64 Pac. 1000.

Article

3.

— Termination of Estates.

A

tenancy or other estate at will, however cre§ 5325. Of estate at will.
ated, may be terminated by the landlord's giving notice to the tenant in the
manner prescribed by the next section to remove from the premises within
[R. C. 1905,
a period specified in the notice of not less than one month.
§ 4782; Civ. C. 1877, § 239; R, C. 1899, § 3346.]
§ 5326. Requisites of notice. Service. The notice prescribed by the last
section must be in writing and must be served by delivering the same to the
tenant or to some person of discretion residing on the premises, or, if neither
can with reasonable diligence be found, the notice may be served by affixing
it on a conspicuous part of the premises where it may be conveniently read.
[R. C. 1905, § 4783; Civ. C. 1877, § 240; R. C. 1899, § 3347.]
§ 5327. Subsequent action. After the notice prescribed by sections 5325 and
5326 has been served in the manner therein directed and the period specified
by such notice has expired, but not before, the landlord may re-enter or
proceed according to law to recover possession. [R. C. 1905, $ 4784; Civ. C.
1877. § 241 R. C. 1899, § 3348.]
§ 5328. Three days' notice. "Whenever the right of re-entry is given to
a grantor or lessor in any grant or lease, or otherwise, such re-entry may be
made at any time after the right has accrued upon three days' previous
written notice of intention to re-enter served in the mode prescribed by section 5326.
[R. C. 1905, § 4785; Civ. C. 1877, § 242; R. C. 1899, § 3349.]
Eviction on three days' notice for nonpayment of rent; no re-entry clause necessary
in lease.
Dakota Hot Springs Co. v. Young, 9 S. D. 577, 70 N. W. 842.
As to similar provision in Cal. Civ. Code, f 791, see Earl Orchard Co. v. Fava, 138
;

Cal. 76, 70 Pac. 1073.

An action for the possession of real property,
§ 5329. Without notice.
leased or granted with a right of re-entry, may be maintained at any time
after the right to re-enter has accrued without the notice prescribed in section 5328.
[R. C. 1905, § 4786; Civ. C. 1877, § 243; B. C. 1899, § 3350.]
Article

4.

— Servitudes.

§ 5330. Easements attached to other lands. The following land burdens or
servitudes upon land may be attached to other lands as incidents or appurtenances, and are then called easements:
1. The right of pasturage.
2. The right of fishing.
3. The right of taking game.
4. The right of way.
5. The right of taking water, wood, minerals and other things.
6. The right of transacting business upon land.
7. The right of conducting lawful sports upon land.
82
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The right of receiving air, light or heat from or over, or discharging
ihe same upon or over land.
9. The right of receiving water from or discharging the same upon land
10. The right of flooding land.
11. The right of having water flow without diminution or disturbance of
any kind.
12. The right of using a wall as a party wall.
13. The right of receiving more than natural support from adjacent land
8.

or things affixed thereto.
14. The right of having the whole of a division fence maintained by a
«*oterminous owner.
15. The right of having public conveyances stopped, or of stopping the
same on land.
16. The right of a seat in church.
17. The right of burial.
[R. C. 1905, § 4787; Civ. C. 1877, § 244; R. C.
1899, § 3351.]

As to right to acquire land for park purposes bv common-law dedication. Cole v.
Minnesota Loan & T. Co., 17 N. D. 409. 117 N. W. 35*4, 17 A. 4 E. Ann. Cas. 304.
Grant of easement by implication. 23 Am. Rep. 446; 40 Am. Rep. 537; 122 Am. St.
Rep. 206.

Implied grant of bv severance and aale of property. 34 Am. St. Rep. 708; 26
L.R.A.(N.S.j 316.
Restrictive covenants as to use of property as easement.
37 L.R-A.(N.S.) 36.
When easements by necessity exist. 36 Am. Rep. 415.
As to similar provision in Cal. Civ. Code, § 801, see Lux v. Eaggin, 69 Cal. 255. 10 Pac.
674; McDaniel v. Cummin?*, 83 Cal. 515, 8 L.R.A. 575. 23 Pac. 795: Dorris v. Sullivan,
90 Cal. 279, 27 Pac. 216; Painter v. Pasadena Land & Water Co., 91 Cal. 74, 27 Pac.
539; Kennedy v. Burnap, 120 Cal. 488, 40 L.R.A. 476, 52 Pac. 843; Los Angeles
Terminal Land Co. v. Muir, 136 Cal. 36, 68 Pac. ?,0S.
2.
Right of way on shore as appurtenant to fishery right. 4 L.R.A. (N.S.) 879.
4. Ways of necessity.
13 Am. Dec. 746; 35 Am. Dec. 464; 85 Am. Dec. 675.
Ways and the rights and remedies of the parties entitled thereto. 88 Am. Dec. 279;
100 Am. Dec. 115; 50 Am. Rep. 64; 95 Am. St. Rep. 318.
Wav of necessity where other possible modes of access exist. 17 L.R.A. (N.S. 1019;
32 L.R.A. (N.S.
1075.
Wav appurtenant to close from which it is separated by intervening lands. 2
)

i

L.R.A*. (N.S.) 983.
Does the fact that the sale of part of a tract is iuvoluntary prevent the implication
of a way by necessity over the remainder.
12 L.R.A.(N.S.) 482.

21 L.R.A. (N.S.) 539.
Effect of* bounding grant on private way to carry title thereto.
Right of grantee to claim an easement, implied covenant or estoppel, as against the
grantor, by a call in the deed for a street or alley in which the grantor owns the fee.
14 L.R.A. (N.S.) 878.
Right of purchaser of property according to plat to easements in streets or ways
indicated thereon other than those on which his property abuts. 28 L.R.A. (N.S.) 1024.
Bounding land on alley as covenant that alley exists, where grantor does not own the
fee thereof.
10 L.R.A. (N.S.) 964.
5. Right of riparian owner to use water of creek flowiug over his land, not easement
but an incident to the land. Right limited to actual amount used. Stenger y. Thorp.
17 S. D. 13, 94 N. W. 402.
46 Am. Dec. 583.
8. Ancient lights.
Easement of light and air. 7 Am. Dec. 49; 32 Am. Dec. 412.
41 Am. St. Rep. 323.
of light and air from public streets.
American law as to casements of light, air and prospect. 22 L.R.A. 536; 8
L.R.A. (N.S.) 350.
Does lease carry right to light and air from adjoining premise* of landlord. 13

L

A

'?6 'i?gh't to flood another's land is easement acquisition of which by prescription
requires continuous enjoyment for period of statute of limitations governing actions to
recover land. Shearer V. Hutterische Bruder Geineinde, 28 S. D. 509, 134 N. W. 63.
32 Am. Dec. 123.
11. Servitude of easement to receive the flow of water.
12. Conveyance by two parties of land for party wall each to the other is ma easement. Scottish-American Mortg. Co. v. Russell, 20 S. D. 42, 104 N. \V. 607.
Right to lateral support. 33 Am. St. Rep. 446.
presumption of grant of right of. 29 Am. Rep. 399.
prescriptive right to. 7 Am. Dec. 62.
Nature of right to lateral and subjacent support. 68 L.R.A. 688..
.
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§ 5331. Others not attached may be granted. The following land burdens
or servitudes upon land may be granted and held, though not attached to
land
1. The right to pasture, and of fishing and taking game.
2. The right of a seat in church.
3. The right of burial.
4. The right of taking rents and tolls.
5. The right of way.
6. The right of taking water, wood, minerals or other things.
[E. C. 1905.
§ 4788; Civ. C. 1877, § 245; R. C. 1899, § 3352.]

Easement in ditch acquired bv landowner's continued acquiescence without objection.
Scott v. Tooraey, 8
D. 030, 67* N. W. 838.
Acquisition of easement by adverse possession by.
11 Am. Dec. 663.
Void parol conveyance of easement as foundation for easement by prescription. 13
L.R.A. (N.S.) 991.
Rurden of showing that tiae upon which an easement by prescription is claimed was
permissive, and not under claim of right.
8 L.R.A. (N.S.) 149.
Implied easement by exhibiting unfiled plat to intending purchaser. 35 L.R.A.(N.S.

&

i

338.

Prescriptive right by use of underground water pipes. 2 L.R.A. (N.S.) 976.
Prescriptive right to lateral support of buildings. 20 L.R.A. 730.
Acquisition by prescription of partv-wall easement in common division

wall.

18

L.R.A.(N.S.) 131.
Aa to similar provision in Cal. Civ. Code, | 802, see Dixon v. Schermeier, 110 Cal.
582, 42 Pac. 1091.
1.
Prescriptive right to fish. 60 L.R.A. 496.
S. Interest of owner in burial lot as easement.
67 L.R.A. 119.
Prescription or adverse possession of grave or burial lot. 40 L.R.A. (N.S.) 752.
5. Acquisition of prescriptive right of way across railroad tracks.
35 L.R.A. (N.S.)
190.

Effect of protest by owner to prevent acquisition of right of way bv prescription. 25
L.R.A.(N.S.) 174.
Right of way on shore by custom or prescription. 4 L."R.A.(N.S.) 880.
Grant of right of way on shore. 4 L.R.A. (N.S.) 881.
Validity of contract by public-service corporation for exclusive right of way across
private property. 36 L.K.A. (N.S.) 456.
Right of way for irrigation ditch; right of fee owner to cross. 3 L.R.A.(N.S.) 1148.
Leaving bars or gates for convenience of neighbor when fencing land, as affecting the
acquisition of easement of way by prescription. 35 L.R.A.(N.S. ) 941.

§ 5332. Dominant tenement. The land to which an easement is attached is
called the dominant tenement; the land upon which a burden or servitude
is laid is called the servient tenement.
[R. C. 1905, § 4789 Civ. C. 1877, § 246;
R. C. 1899. § 3353.]
can create servitude.
servitude can be created only by one
§ 5333.
who has a vested estate in the servient tenement. [R. C. 1905, § 4790 ; Civ. C.
1877, § 247; R. C. 1899, § 3354.]
Creation and conveyance of easements appurtenant. 136 Am. St. Rep. 680.
Cotenant's power to create. 21 Am. St. Rep. 593.
Power of husband to create easements in homestead without wife's consent. 27
;

A

Who

L.R.A.(N.S.) 9C3.
•

§ 5334.

Who

cannot hold.

of the servient tenement.

A servitude

thereon cannot be held by the owner
Civ. C. 1877, § 248; R. C. 1899,

[R. C. 1905, § 4791

;

§ 3355.]
§ 5335. Extent of. The extent of a servitude is determined by the terms
of the grant, or the nature of the enjoyment by which it was acquired. [R. C.
1905, § 4792; Civ. C. 1877, § 249; R. C. 1899, § 3356.]

Extent of indefinite easement as affected by the extent to which it has been used.
L.R.A.(N.S.) 851.
Rights conferred bv grant of unrestricted easement as limited to a reasonable use.
15 L.R.A.(N.S.) 292.'
Duration of easements appurtenant. 20 L.R.A. 635.
Continuance of easement on the severance of a heritage. 57 Am. Dec. 759.
When easement is revocable. 43 Am. Rep. 195.
As to similar provision in Cal. Civ. Code, $ H06. see Allen v. San Jose Land & Water
Co., 92 Cal. 138, 15 L.R.A. 93, 29 Pac. 215.
5
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Burden apportioned.

In case of partition of the

S336-W.I0
§ 5336. Partition of.

dominant tenement the burden must be apportioned according to the division
of the dominant tenement, but not in such a way as to increase the burden
upon the servient tenement. [R. C. 1905, § 4793; Civ. C. 1877, § 250; R. C.
1899, § 3357.]
§ 6337. Right of future owner.

The owner of a future estate in a dominant
may use easements attached thereto for the purpose of viewing
waste, demanding rent or removing an obstruction to the enjoyment of such
[R. C. 1905,
easement, although such tenement is occupied by a tenant.
§ 4794; Civ. C. 1877, § 251; R. C. 1899, § 3358.]
§ 5338. Right of action. The owner of any estate in a dominant tenement,
or the occupant of such tenement, mav maintain an action for the enforcement
of an easement attached thereto.
[R. C. 1905, § 4795; Civ. C. 1877, § 252;
R. C. 1899, § 3359.]
Right of property owner to compensation for interference with light or air by rail
road structure on company's own property. 20 L.R.A.(N.S.) 1061.
Abutter's right to compensation for interference with easement of light, air and
tenement

access by railroad in street 36 L.R.A.(N.S. ) 736, 778.
In unction against interference with view from street.
5 L.R.A. (N.S.) 486.
Mandatory injunction for removal of obstruction to light. 20 L.R.A. 161.
What constitutes a " taking " of easements of light, air and prospect. 18 L.R.A. 166.

§ 5339. Same. The owner in fee of a servient tenement may maintain an
action for the possession of the land against any one unlawfully possessed
thereof, though a servitude exists thereon in favor of the public.
[R. C. 1905.
§ 4796; Civ. C. 1877, § 253; R. C. 1899, § 3360.]
Ejectment by original owner of land dedicated to public against permanent incumbrancer inconsistent with dedication. K. P. Ry. Co. v. Lake, 10 X. D. 541, 88 N. W. 461.
Ejectment for public easement. 11 L.R.A.(N.S.) 123.
Right of owner of right of way over another's land to compensation when the land is
taken for a public highway. 2 L.R.A.(N.S.) 593.

A

servitude is extinguished:
§ 5340. Extinguishment.
1. By the vesting of the right to the servitude and the right to the servient
in the same person.
2. By the destruction of the servient tenement.
3. By the performance of an act upon either tenement by the owner of
the servitude or with his assent which is incompatible with its nature or
exercise; or,
4. When the servitude was acquired by enjoyment, by disuse thereof by the
owner of the servitude for the period prescribed for acquiring title by enjovment. [R. C. 1905, § 4797; Civ. C. 1877, § 254; R. C. 1899, § 3361.]
Abandonment of highway by nonuser. 26 L.R.A. 449.
W ill failure to maintain easement raise a presumption of its abandonment. 2

tenement

L.R.A.(N.S.) 832.

As to similar provision in Cal. Civ. Code, § 811, Bee Smith v. Worn, 93 Cal. 206. 28
Pac. 944; Smith v. Hawkins, 110 Cal. 122, 42 Pac. 463; Los Angclea v. Pomerov, 123
Cal. 420, 58 Pac. 69.
Effect upon easement of unity of seisin of dominant and servient estates.
1.
1
B. R. C. 477.
2. Dedication of land as affeoting easement.
31 L."R.A.{N.S.) 1028.
Extinguishment of casement for private way by its incorporation into a public way.
21 L.R.A.(N.S.) 1002.
Effect of destruction of building to terminate adjoining owner's easement of support.
19 L.R.A.<N.S.) 883.
Right of abutting owner to continue enjoyment of pathway across highway. 12
L.R.A.(N.8.) 918.
Abandonment of private way bv nonuser or improvements inconsistent with its
3.
use.
22 L.R.A.(N.S.) 880; 42 L.R.A. (N.S. ) 741.
4. Extinguishment of easement by statute of limitations.
14 Am. St. Rep. 278.
lnclosure of right of way as adverse possession. 1 L.R.A.(N.S.) 566.
'
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§§ 5341-5341a

39.

RIGHTS Or OWNERS.
Article

1.
2.
3.

Incidents of Ownbrship, §§ 5341-5350.
Boundaries, §§ 5351-5356.
Obligations of Owners, §§ 5357, 5358.

Article

1.

— Incidbnts

of Ownership.

§ 6341. Land includes water. The owner of the land owns water standing thereon, or flowing over or under its surface, but not forming a definite
stream. Water running in a definite stream formed by nature over or under
the surface may be used by him as long as it remains there ; but he may not
prevent the natural flow of the stream or of the natural spring from which
[R. C.
it commences its definite course, nor pursue nor pollute the same.
1905, § 4798; Civ. C. 1877, § 255; R. C. 1899, § 3362.]
Underground water not in a deiined stream, not " running water." Dcadwood Cent.
R. Co. v. Darker, 14 S. D. 558, 86 N. W. 619.
Riparian owner may use reasonable quantity of water for irrigation purposes. Lone
Tree Ditch Co. v. Ditch Co., 15 S. D. 519, 91 X. VV. 352.
Water coming to surface in a spring belongs to landowner. Metcalf v. Kelson, 8 S. D.
87, 65 N. W. 911, 59 Am. St. Rep. 746.
Right of homesteader to use of water flowing overland superior to that of mining
elaim afterward located. Sturr v. Beck, 6 D. 71, 50 N. W. 486, 133 U. S. 541, 33 L.ed.
761, 10 S. Ct. R. 350.

Riparian owner's right to have stream flow over land is such property as may be
Bigelow v. Draper, 6 X. D. 152, 69 X. W. 570.
for railroad purposes.
Riparian rights of pre-emptor of public land attach at time of settlement, and not at
date of final proof. Lone Tree Ditch Co. v. Cyclone Ditch Co., 15 S. D. 519, 91 A. W.
352; Sturr v. Beck, 133 U. S. 541, 33 L.ed. 761, 10 S. Ct. R. 350.
Riparian owner was entitled aa against lower riparian owner to divert water on land
does not exceed
of upper owners with their consent, »o long as quantity of water taken
amount defendant* are entitled to use. Red water Land & Canal Co. v. Reed. 26 S. D.

condemned

466, 128 X.

W.

702.

Property in water. 7 Am. Dec. 531.
ht. Rep. 66
Rights in subterranean waters. 19 L.R.A. 92; 64 Am. Dec. 727; 99 Am.
L.K.A. («.».)
Constitutionality of statutes to prevent waste of subterranean water. 23
436
Character of water flowing underground in a defined but

unknown channel. 2 B. R.

C.

991.

67 Am. St. Rep. 663.
.
331;
64 L.R.A. 236; 17 L.R.A.(N.S.) 650; 23 L.R.A.(X.8.)
correlative rights in.
Am. St. Rep. 66.
25 L.R.A.(N.S.) 465; 37 L.R.A.(N.S.) 193; 64 Am. Dec. 727; 99
284.
Rep.
Am.
of.
flow
9
interrupt
or
drain
right to
28 Am. Rep. 101.
liability for interference with.
remedv for diversion of. 6 L.R.A.(X.S.) 1099.
„„.,,. ...
mandatory injunction as to diversion or obstruction. 20 L.K.A. io*.

Percolating waters, what

are.

.

—

pollution of. 46 Am. Rep. 194.
Right to water of new spring. 30 L.R.A.(X.S.) 1158.
Dec. 684.
Am. nui
Right of flowage and liability for injuring property thereby. 57
flow of water. 41 L..K.A 745.
Correlative rights of upper and lower proprietors as to
to or from the lands
water
flow of
Right'of one land ow„?rto accelerate or diminish

M

5?™'™.

stream.

proptirtort
79 Am. Dec. 638.

.

and detain water and to the natural flow of the
_

L.K.A. 5W.
Right as to flow of surface water. 16 Am. St. Rep. 710; 21
What is surface water. 25 L.R.A. 527.
Dec 68 *Rights and liabilities of owners of dams. 57 Am.
L.K.A. 817.
Liability for damming back water of stream. 59
water course entitled to the protection
course denned.

A

8 5341a Water
natural and accustomed flow
of the law is constituted, if there is a sufficient
and a defined channel. It is not
of water to form and maintain a distinct
be continuous or from a perennial
essential that the supply of water should
periodically from natural causes
living source.. It is enough if the flow arises
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a

and reaches a

plainly, defined channel of a

permanent character.

[1907, ch.

271.]

What

waters are navigable.

42 L.R.A. 305.

§ 5342. Rights of owner of life estate. The owner of a life estate may
use the laud in the same manner as the owner of a fee simple, except that
he must do no act to the injury of the inheritance. [R. C. 1905, § 4799 Civ.
;

C. 1877, § 256; R. C. 1899, § 3363.]
.Rights and remedies of life tenants.
14 Am. St. Rep. 630.
Duty of life tenant to remainderman and reversioners. 137 Am.
Allowance to

life

tenant for improvements.

81

Am.

St. Rep.

St.

183;

Rep. 651.
13 L.R.A.(N.S.>

514.
,

Duty of life tenant to keep property in repair. 33 L.R.A. (M.S.) 669.
Must life tenant or remainderman bear the cost of a public improvement.
L.R.A. (N.S.) 342.

10

A

tenant for years or at will, unless he is a
§ 5343. Rights of tenant.
wrongdoer by holding over, may occupy the buildings, take the annual
products of the soil, work mines and quarries open at the commencement of
his tenancy and cultivate and harvest the crops growing at the end of his
tenancy. [R. C. 1905. § 4800; Civ. C. 1877, § 257; 11. C. 1899, § 3364.]
'limber rights of life tenant. 37 L.R.A. (N.S.) 763.
Mineral rights of life tenant. 36 L.R.A. (N.S.) 1100.
Right to emblements. 69 Am. Dec. 511.
Right to estovers. 64 Am. Dec. 367.
Manure made on the farm belongs to the realty. 28 Am. Rep. 39.
As to similar provision in Cal. Civ. Code, g 319, see Marshall v. Luiz, 115 Cal. 622, 47
Pao. 597.

Same. How determined. A tenant for years or at will has no
other rights to the property thau such as are given to him by the agreement
or instrument by which his tenancy is acquired or by the last section. [R. C.
1905, § 4801; Civ. C. 1877, § 258; R. C. 1899. § 3365.]
§ 5345. Succession to rights. A person to whom any real property is transferred or devised upon which rent has been reserved, or to whom any such
rent is transferred, is entitled to the same remedies for recovery of rent,
for nonperformance of any of the terms of the lease or for any waste or
cause of forfeiture as his grantor or devisor might have had.
[R. C. 1905.
§ 4802; Civ. C. 1877, § 259; R. C. 1899, § 3366.]
Grantee of land is entitled to ret-over money due under contract made between his
grantor and cropper who was in possession of land. Martin v. Royer, 19 N. D. 504.
§ 5344.

125 X. VV. 1027.

§ 5346. Assignees of lessor or lessee. Whatever remedies the lessor of any
property has against his immediate lessee for the breach of an agreement
in the lease or for recovery of the possession, he has against the assignees
of the lessee for any cause of action accruing while they are such assignees,
except when the assignment is made by way of security for a loan and is
not accompanied by possession of the premises. Whatever remedies the lessee
of any real property may have against his immediate lessor for the breach
of any agreement in the lease he may have against the assigns of the lessor
and the assigns of the lessee may have against the lessor and his assigns,
except upon covenants against incumbrances or relating to the title or possession of the premises.
[R. C. 1905, § 4803; Civ. C. 1877, § 260; R. C. 1899.
real

§

3367.]
Covenants run with the land. N. P. Ry. Co. v. McClure, 9 N. D.
Remedies against assignees and sublessees. 15 Am. Dec. 543.

73, 81

N.

W.

52.

In all leases of lands or tenements, or
§ 5347. Notice to change terms.
of any interest therein, from month to month the landlord may, upon giving
notice in writing at least fifteen days before the expiration of the month,
change the terms of the lease to take effect at the expiration of the month.
The notice, when served upon the tenant, shall of itself operate and be effectual to create and establish as a part of the lease the terms, rent and conditions specified in the notice, if the tenant shall continue to hold the premises
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after the expiration of the month.
[R. C, 1905, § 4804; Civ. C. 1877, § 261
R. C. 1899, § 3368.]
Rent due upon a lease for life may be recovered
§ 5348. Life lease rent.
in the same manner as upon a lease for years.
[R. C. 1905, § 4805 Civ. C.
1877, § 262; R. C. 1899, § 3369.]
5349.
After
death.
Kent
dependent
life
on
the
of a person may be re§
covered after as well as before his death. [R. C. 1905, § 4806 Civ. C. 1877,
§ 263 R. C. 1899, § 3370.]
person having an estate in fee, in remainder
§ 5350. Right of action.
or reversion, may maintain an action for an injury done to the inheritance,
notwithstanding an intervening estate for life or years and although after
its commission his estate is transferred and he has no interest in the property
at the commencement of the action. [R. C. 1905, § 4807 Civ. C. 1877, § 264*;
R. C. 1899, § 3371.]
Landowner may sue for damages to realty, though in possession of tenant. Arneson
v. Spawn, 2 S. D. 369, 49 N. W. 10G6. 39 Am. St. Rep. 733.
;

;

;

;

A

;

Which is real party in interest by whom action affecting righto of landlord and
tenant must be brought. 64 L.R.A. 611.
Right of landlord to maintain trespass qua re elauMim f regit. 30 L.R.A. (N.S.) 248.
Right of owner to recover damages to property from nuisance not of a permanent
lOfiO.
character, while in possession of tenant.
3 L.R.A. (N.S.
Right of remaindermen to maintain ejectment. 18 L.R.A. 730.
Rights of remaindermen on condemnation of property. 21 L.R.A. 212.
Kight to partition among remaindermen pending life estate. 23 L.R.A. (N.S.) 125.
1

Article

2.

— Boundaries.

§ 5351. Above and below surface. The owner of land in fee has the right
to the surface and to everything permanently situated beneath or above
it.
[R. C. 1905, § 4808; Civ. C. 1877, § 265; R. C. 1899, § 3372.]
The owner of property abutting on street dedicated by plat mar recover for injury
to trees planted by him.
Lovejoy v. Campbell, 1G S. D. 231, 92 N. W. 24.
Banks and beds of streams. Except when the grant under which
5352.
§
the land is held indicates a different intent, the owner of the upland, when
it borders on a navigable lake or stream, takes to the edge of the lake or
stream at low water mark, and all navigable rivers shall remain and be deemed
public highways.
In all cases when the opposite banks of any stream not
navigable belong to different persons the stream and the bed thereof shall
become common to both. [R. C. 1905, § 4809 ; Civ. C. 1877, § 266 R. C. 1899.
§ 3373.]
Owner of land bordering on nonnavigablc lake takes to center. Olson v. Huntamer.
;

6 S. D. 364. 61 N. W. 479.
Grant of border land as including river bed. Tossini v. Donahue, 22 S. D. 277, 117
N. W. 148.
Where laud abuts on stream, shore line is boundary and not meander line. Heald
v. Yumisko, 7 N\ D. 422. 75 N. W. 807.
Waters and watercourses as boundaries. 10 Am. Dec. 885; 30 Am. Dec. 2S6: 27

Am.

St. Rep. 56.

Kunning side lines of water lots. 23 Am. Dec. 536.
42 L.R.A. 502.
Kffect of bounding grant on river or tide water.
KfTect of deed to carrv title to water's edge, where a street or highway intervenes.
13 L.RJMX.S.) 551.
Government grant bounded by nontidal river as carrying title to land thereunder.
24 L.KJUK.S.) 1240.

§ 5353.

To

center of highway.

An owner

of land

bounded by a road or

to own to the center of the way, but the contrary may be
[R. C. 1905, § 4810; Civ. C. 1877, § 267; R. C. 1899, § 3374.]
The owner of property abutting on street dedicated by plat, may recover for injury to
hove joy v. Campbell, 16 S. D. 231, 92 N. W. 24.
trees planted by him.
Rights of abutting owner in street are distinct and separate from easement in public
Kdniison v. Lowry, 3 S. D. 77, 52 N. W. 583, 44 Am. St. Rep. 774, 17
"i-ricrallv.

street

is

presumed

shown.

L.IJ.A. 2*75.
Abutting lot owner owning fee in street may construct and use therein an area subDell Rapids Merchant Co. v. City of Dell Rapids. 11 S. D. 116,
ject to public easement.
75 X. W. b'JS, 74 Am. St. Rep. 7S3.
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Conveyanco of property fronting on highway

is presumed to carry title to center
thereof, unless the fee is expressly reserved.
Sweatman v. Bathrick, 17 S. D. 138, 95
N. W. 422.
Abutting lot owner may enjoin use of street for telephone poles. Donovan v. Allert.
11 N. D. 289, 58 L.R.A. 775, 95 Am. St Rep. 720. 91 N. W. 441.

Ownership of fee is in enjoining land owner. Meek v. Meade County, 12 8. D. 162, 80
N. W. 182 Edmison v. Lowry, 3 S. D. 77, 52 N. W. 583, 44 Am. St. Rep. 774. 17 L.R.A.
275; Dell Rapids Mer. Co. v. City of Dell Rapids, 11 S. D. 116, 75 N. W. 898. 74
Am. St. Rep. 783; Donovan v. Allert, 11 K. D. 289, 58 L.R.A. 775, 95 Am. St. Rep. 720.
91 N. W. 441.
:

Effect of bounding gTant on private way to carry title thereto. 24 L.R.A.(N.S.) 539.
Bounding land on street or alley as covenant that the street or alley exists, where
grantor does not own the fee thereof. 10 L.R.A. (N.S.) 964.
Conveyance of parcel abutting on abandoned street as carrying grantor's title to fee
of former street. 32 L.R.A. (N.S.) 778.
When streets or highways are included within boundaries. 54 Am. Dec. 797.
Construction of " beginning at the side of a road." 39 Am. Rep. 305.
Preventive remedy of nonconsenting abutting property owner where use of highway
for street railway is authorized by public.
28 L.R.A. (N.S.) 1082.
What use of a street or highway constitutes an additional burden. 17 L.R.A. 474.
Telegraph nnd telephone poles and wires in street as additional burden on easement.
17 L.R.A. 480; 24 L.R.A. 721.
Telephone or telegraph as additional servitude on highwav. 8 L.R.A.(N.S.) 323;
7 L.R.A. (N.S.) 87.
Electric power or light line in street or highwav as an additional burden.
36
L.R.A. (N.S.) 185.
Railroad in street as additional burden. 36 L.R.A. (N.S.) 698.
Street railway as additional burden. 17 L.H.A. 477: 36 L.R.A.(N.S.) 709.
Interurban trolley road as additional burden. 4 L.R.A.(N.S.) 202; 40 L.R.A.(N.S.)
254.
As to similar provision in Cal. Civ. Code, § 831, see
69 Cal. 202, 10 Pae. 510.

Wevl

v.

Sonoma Vallev

R.

Co,

Each coterminous owner
§ 5354. Lateral support from adjoining land.
is entitled to the lateral and adjacent support which his land receives from
the adjoining land, subject to the right of the owner of the adjoining land to
make proper and usual excavations, on the same for purposes of construction
on using ordinary care and skill and taking reasonable precautions to sustain the land of the other and giving previous reasonable notice to the other
of his intention to make such excavations. [R. C. 1905, § 4811; Civ. C. 1877,
§ 268; R. C. 1899, § 3375.]
Verbal notice before excavation may be sufficient. Novotny v. Danforth, 9 S. D. 301,
68 N. W. 749.
Notice of intention to excavate does not relieve from liability for negligence. Ulriek
Dak. L. & T. Co., 2 S. D. 285, 49 N. W. 1054.
Right to remove lateral support by dredging water bed. 64 L.R.A. 275.
Condemnation or grant of land for railroad right of way as carrying right to lateral
and subjacent support. 32 L.R.A.(N.S.) 155.
Liability of railroad company in constructing its roadway, for removal of lateral
support to adjoining property. 21 L.R.A. (N.S.) 318.
68 L.R.A. 673.
Liability for removal of lateral support for land in natural state.
Liability for injuries to buildings on adjoining land by negligent removal of lateral
support of the soil. 6 L.R.A. (N.S.) 243.
Right to lateral support as against public by adverse possession of highway or city
street,
18 L.R.A. 150.
Liability of municipal corporation for injury to lateral support in making street improvements. 12 L.R.A.(X.S.) 696.
Duty of abutting owner to preserve lateral support to highway. 20 L.R.A.(N.S.) 287.
65
Liabilitv of employer for injury to lateral support by independent contractor.
L.R.A. 849; 66 L.R.A. 148.
Right to lateral support from adjacent land. 66 Am. Dec. 646; 29 Am. Rep. 339; 3:*
Am. St. Rep. 446.
Prescriptive right of adjoining land owners to lateral support. 7 Am. Dec. 62.
As to similar provision in Cal. Civ. Code, 8 832, see Aston v. Nolan, 63 Cal. 26fl
Dunton v. Nile*, 95 Cal. 494, 30 Pac. 762; Sullivan v. Zeiner, 98 Cal. 346, 20 L.R.A.
730, 33 Pac. 209 Conboy v. Dickinson, 93 Cal. 600, 28 Pac. 809.
t.

:

§ 5355. Trees on land of one owner. Trees whose trunks stand whollr
jpon the land of one owner belong exclusively to him although their roots
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grow

into the land of another.
1899, § 3376.]

§§ 5355-;»358

[R. C. 1905, § 4812; Civ. C. 1877, § 269; R. C.

Right* of adjoining proprietors to trees growing on or near boundary.
Property rights in trees on a boundary line. 21 L.R.A. 729.
Trees near boundary as a nuisance. 2 B. R. C. 901.
Removal Of trees near boundary as a nuisance. 21 L.R.A. 730.

82

Am.

Dec. 330.

§ 5356. Same on line.
Trees whose trunks stand partly on the land of
two or more coterminous owners belong to them in common. [R. C. 1905.
§

4813; Civ. C. 1877, § 270; R. C. 1899.

§

3377.]
-

Articlb

3.

— Obligations of Owners.

§ 5357. Repairs and taxes.
The owner of a life estate must keep the buildings and fences in repair from ordinary waste and must pay the taxes and
other annual charges and a just proportion of extraordinary assessments
benefiting the whole inheritance.
[R. C. 1905, § 4814; Civ. C. 1877, § 271;
R. C. 1899, § 3378.]
Applicable to surviving husband holding homestead as such.
Wells v. Sweeney, 16
Am. St Rep. 813, 94 N. W. 394.
Measure of damages for allowing land to become infested with weeds. 12 L.R.A. (N.S.)

S. D. 489, 102

88.

Right of life tenant
L.R.A.(N.S.) 153.

Right of

life

who pavs

off liens

or incumbrances as against remainderman.

tenant, or person claiming under him,

13 L.R.A. (N.S.) 514.
Duty of life tenant to
Duty of life tenant to

to

recover for

29

improvements.

keep property in repair. 33 L.R.A. (N.S.) 669.
pay taxes. 32 L.R.A. 744 114 Am. St. Hep. 448.
Effort of tax sale on land held by life tenant.
32 L.R.A. SO.'..
Effect on estates in reversion or remainder of tax sale during life estate. 33 L.R.A. 688.
Life tenant's right to timber for payment of taxes.
37 L.R.A. (N.S.) 767.
Must life tenant or remainderman bear the cost of u public improvement.
10
L.R.A.(N.S.) 342.

§ 5358. Boundaries
equally to maintain:

;

Fences.

Coterminous owners are mutually bound

The boundaries and monuments between them.
2. The fences between them, unless one of them chooses to let his land
lie open as a public common, in which case, if he afterwards incloses it, he
must refund to the other a just proportion of the value at that time of any
division fence made by the latter.
[R. C. 1905, § 4815; Civ. C. 1877, § 272;
1.

R. C. 1899. § 3379.1
As to similar provision in Cal. Civ. Code,
Meade v. Watson. 67 Cal. 591. 8 Pac. 311;

5 841, see Gonzales v. Wasson, 51 Cal. 295;
Bliss
Sneath, 103 Cal. 43, 36 Pac. 1029:
Bliss v. Sneath. 119 Cal. 526. 51 Pae. 848.
1. Suits to ascertain and declare boundaries.
119 Am. St. Rep. 66.
Construction of survey and establishing lost corners. 22 Am. St. Rep. 34.
Rules governing inconsistent or uncertain description of boundaries. 30 Am. Dec. 731.
General rule for the location of boundaries.
129 Am. St. Rep. 990.
Limitations of actions founded on mistakes in boundaries. 62 Am. Dec. 527.
Location of boundaries by acquiescence or agreement. 69 Am. Dec. 711; 27 Am. Rep.
239.
Conclusiveness! of established boundaries. 110 Am. St. Rep. 677.
Equity jurisdiction in rase of confusion of boundaries. 15 Am. Dec. 745.
Construction of boundaries. 23 Am. St. Rep. 34; 30 Am. St. Rep. 453.
Possession taken and held beyond boundaries through mistake or ignorance. 24 Am.
St. Rep. 388.
Proof of boundaries bv declarations and other henrsav testimony. 36 Am. Rep. 749.
60 Am. Rep. 5S9: 15 Am. Dec. 628; 91 Am. St. Rep. 678.
Settlement of disputed boundaries by an express or implied agreement. 27 Am. Dec-.

121.

Effect of compromise agreement locating division line at place known not to be the
true boundary. 10 L.R.A. (N.S.
610.
Judgment apiinst plaintiff in action involving boundary as establishing boundary
claimed by defendant. 38 L.R.A. (N.S.) 1020.
Effect of taking possession ou disputed boundaries.' 3 L.R.A. (N.S.)
Injunctive relief to compel or prevent erection, maintenanee or removal of boundary
fence* in settlement of disputed boundary lines.
7 L.K. A. (N.S.) 57.
i
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Uses and Trusts.

Partition fences; liability for injuries arising from defects in. 54 Am. St. \1<-\k 513.
Lack of division fence as affecting liability for damages by trespassing cattle. 22
L.R.A. 60.
Extent of liability for permitting another's live stock to escape from pasture by
failure to keep proper division fence. 20 L.R.A. 479.
Injunction to compel or prevent erection, maintenance or removal of fences.
7
2.

L.R.A.(X.S.) 55.
Covenants to build fences; whether run with the land.

CHAPTER

56 Am. Rep. 161.

40.

USES AND TRUSTS.
§ 5369. What are. Uses and trusts in relation to real property are thosr
only which are specified in this chapter. [R. C. 1905, § 4816; Civ. C. 1877.
273:
R. C. 1899, § 3380.]
§
Sections 5359 to 5362 construed in Smith v. Security Loan & Trust Co., 8 N. D. 451.
70 X. YV. 981.
As to similar provision in Cal. Civ. Code, { 847, see Hinckley's Estate. 53 Cal. 457;
Fair, 132 Cal. 523. 84 Am. St. Rep. 70, 60 Pac. 442, 64 Pac/lOOO; McCurdy v. Otto.
140 Cal. 48, 73 Pac. 748.

He

§ 6360. Who deemed to have legal estate. Every person who by virtue
any transfer or devise is entitled to the actual possession of real property
and the receipt of the rents and profits thereof is deemed to have a legal
state therein of the same quality and duration and subject to the same con-

of

ditions as his beneficial interest,
R. C. 1899, § 3381.]

[R. C. 1905, § 4817; Civ. C. 1877, § 275:

Beneficial owner of land may sue to quiet title. Dalrymple v. Trust Co.. 9 N. D. 306,
83 N. YV. 245.
Legal estate, when vests in beneficiaries under tlic statute of uses. 73 Am. Dec. 406.

The last section does not
§ 5361. Trust valid, if connected with power.
divest the estate of any trustee in a trust heretofore existing, when the title
of such trustee is not merely nominal, but is connected with some power of
actual disposition or management in relation to the real propertv which is
the subject of the trust. [R. C. 1905. § 4818; Civ. C. 1877, § 276; R. C. 1899,
§ 3382.]
Every disposition of real property,
§ 5362. Transfer must be direct.
whether by transfer or will, must be made directly to the person in whom the
right to the possession and profits is intended to be vested, and not to any
other, to the use of or in trust for such person; and if made to any person
to the use of or in trust for another no estate or interest vests in the trustee
but he must execute a release of the property to the beneficiary on demand,
the latter paying the expense thereof.
[R. C. 1905, § 4819; Civ. C. 1877.
§ 277; R. C. 1899, § 3383.]
Right to compel trustee of dry trust to convey to benoficiary. 38 L.R.A.(NJS.) 198.
Right of one whose interest is merelv contingent, to mnintain suit to establish or en
force a trust.

7 L.R.A.(N.S.) 999.

§ 5363. Qualification of preceding sections. The preceding sections of this
chapter do not extend to trusts arising or resulting by implication of law.
nor prevent or affect the creation of such express trusts as are hereinafter
authorized and defined. [R. C. 1905, § 4820; Civ. C. 1877, § 278; R. C. 1899.
§

3384.]
§ 5364. Requisites of trusts.

No trust in relation to real property is valid
unless created or declared
written
instrument,
1. By a
subscribed by the trustee or by his agent, thereto
authorized in writing.
2. By the instrument under which the trustee claims the estate affected ; or,
[R. C. 1905, § 4821; Civ. C. 1877, § 279 ; R. C. 1899,
3. By operation of law.
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The statutes under

this title are not qualified bv S. D. Rev. Civ. Code, Si 1612 et •
(Sections 8276 et aeq. herein.)
Murphcy v. Cook\ 11 8. D. 47, 75 N. W. 387.
Enforceability of promise by benenciarv to pay proceeds of life insurance policy to
third person.
40 L.K.A.(X.S.) 692.
Whan deposits in savings banks create trusts. 31 Am. Rep. 453.
As to similar provision in Cal. Civ. Code. § 852, see Hinckley's Estate, 58 Cal. 457;
Hellman v. McWilliams, 70 Cal. 449, 11 Pac. 659; Mallagh v. Mallagh, 2 Cal. Unrep.
837, 16 Pac. 535; Brison v. Briaon, 75 Cal. 525, 7 Am. St. Rep. 189, 17 Pac. 6S0; Barr
v. O'Donnell, 76 Cal. 469, 9 Am. St. Rep. 242, 18 Pac. 429; Roach v. Caraffa, 85 Cal. 436.
25 Pac. 22; Garnsey v. Gothard, 90 Cal. 603, 27 Pac. 516; Re Groome, 94 Cal. 69, 29
Pac. 487; Baker v. Baker, 3 Cal. Unrep. 597, 31 Pac. 355; Uayne v. Hermann, 97 Cal.
259, 32 Pac. 171; Lynch v. Rooney, 112 Cal. 279, 44 Pac. 565; Wittfteld v. Forster, 124
Cal. 418, 57 Pac. 219; Sheehan v. Sullivan, 126 Cal. 189, 58 Pac. 543; Barker v. Hurley,
132 Cal. 21, 63 Pac. 1071: Fa) lor v. Faylor, 136 Cal. 92, 68 Pac. 482; Kimball v. Tripp,
136 Cal. 631, 69 Pac. 428.
Declaration of trust cannot be enforced unless in writing. Reagan v. McKibben,
1.

11 S. D. 270, 76 N. W. 943.
Express trust cannot be created by parol. Cardiff v. Marquis, 17 N. D. 110, 114 N.

W.

1088.

Trust deed; construction; title conveyed. Smith v. Trust Co., 8 N. D. 451, 79 X. W.
981; Dalrymple v. Trust Co., 9 X. D. 306, 83 N. W. 245.
As to validity of agreement relating to trust in real property. Berry v. Evendon, 14
X. D. 1, 103 N. W. 748.
Creation of trust in land by parol. 115 Am. St. Rep. 774.
Creation of trusts by writings payable to or in favor of " trustee." 82 Am. St. Rep.
513
May statute of frauds be satisfied by a declaration of trust signed by the trustee alone
38 L.R.A.(N.S.) 646.
Parol agreement to take title to real property, sell the same and account lor the
proceeds, as affected by statute of frauds. 20 L.R.A.(N.S.) 298.
Statute of frauds as affecting legal remcdv for broach of contract to purchase land
5 L.R.A.(X~.S.) 123.
for and in the name of another.

When trust presumed. When a transfer of real property is madn
one person and the consideration therefor is paid by or for another a trust
payment is
is presumed to result rn favor of the person by or for whom such
made. [R. C. 1905, $ 4822; Civ. C. 1877, § 280; R. C. 1899, § 3386.]
§ 5366.

to

Trust must be established by substantial proof that title was to be taken in trust.
v. Selbie, 8 8. D. 604, 67 X. W. 8U1.
Such deed operates to vest entire estate in beneficiary. Dalrymple v. Trust Co., 9
S. D. 306, 83 X. W. 245; Smith v. Trust Co., 8 X. D. 451, 79 X. W. 9S1.
As to trust relation of parties on conveyance of land to one and payment by another.
Fleischer v. Fleischer, 11 X. D. 221, 91 N. W. 51.
One who advances monev to pay for part of interest purchased in mining claim is enSing You v. Wong Free Lee, 16 S. D. 383, 92
titled to pro rata portion of interest.

Graham

....

W.

1073.

_

,

.

to anotuer is paid.
It is immaterial when consideration for transfer of property
Hickson v. Culbert, 19 S. D. 207, 102 N. W. 774.
«.
,
a
ot,
Equity will apply property, paid for by debtor but deeded to another, to payment

Watt v. Morrow, 19" S. D. 317, 103 X. W. 45.
debtor's oblipationa.
Contemporaneous facta are admissible to show resulting trust. Sutton v. Whetstone,
.
21 S. D. 341, 112 N. W. 850.
,
,
,
,
it
t
paid for name and if deeded to
It will be presumed that person who purchased land
owner. J. I«. Anderson
third person that such first mentioned person was equitable
.
_
Lumber Co. v. Spears, 25 S. D. 624, 127 X. W. 643.
•*
t
.
v. Security Loan &
Deed vests title, both legal and equitable, in beneficiary. Smith
Trust Co., 8 X. D. 451, 79 X. W. 981.
751.
Dec.
Definition of resulting trust and when created. 51 Am.
pays the purchase
When resulting trust arises in favor of a husband or wife whoRep.
2o2.
Am. St.
price and takes title in the name of the other spouse. 127
899.
Resulting trust in partnership lands. 27 L.R.A. 468, 37 L.R.A.(X.S.)
in name of another.
Keeulting trust in favor of one who purchases stock exchange seat
,

,

.

Effect of investment by husband in
estate, to create trust in her favor.
Effect of statute of limitations on
title in the husband's name, to lands

his own name of wife's separate property in real
6 L.R.A.(X.S.) 381; 26 L.R.A (X.8.) 161
the trust relationship ansin« from the taking of
inherited by or purchased with the money of the

deeds, whether
recital of payment in the consideration clause of
Am. Dec. 270
admissible to prove trusts in favor of grantors. 90
Iryon v. Uuntoon fi. Cal. 325,
As to similar provision in Cal. Civ. Code, 8 353, see
South San Bernardino Land &
7 Pac. 741; Roach v. Caraffa, 85 Cal. 436, 25 Pac. 22;

^Evidence contradicting
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Improv. Co. t. Ban Bernardino Nat. Bank, 127 Cal. 245, 59 Pac. 699; Favlor v. Fay lor.
136 Cal. 92, 68 Pac. 482; Los Angeles & B. Oil & Development Co. v. Occidental Oil Co.
144 Cal. 528, 78 Pac. 25.

§ 6366. Innocent purchaser. No implied or resulting trust can prejudice
the right of a purchaser or incumbrancer of real property for value and
without notice of the trust. [R. C. 1905, § 4823 Civ. C. 1877, § 281 R. C.
1899, § 3387.]
Purchaser and incumbrancer stand on same ground and resulting trust will be enforced against either, taking with notice thereof. Cottonwood County Bank v. Case, 25
S. D. 77, 125 X. W. 2D8.
As to similar provision in Cal. Civ. Code, $ 856, see Tripp v. Duane, 74 Cal. 85, 15
Pac. 439: Warnock v. Harlow, 96 Cal. 298, 31 Am. St. Rep. 20$, 31 Pac. 166; Marshall
v. Fanners' Bank, 115 Cal. 330. 42 Pac. 418, 47 Pac. 52; Chappius v. Blankman, 128
;

;

Cal. 362, 60 Pac. 925, 20 Mor. Min. Rep. 461.

§ 6367. For what trusts may be created. Express trusts may be created
for any of the following purposes:
1. To sell real property and apply or dispose of the proceeds in accordance
with the instrument creating the trust.
2. To mortgage or lease real property for the benefit of annuitants or other
legatees or for the purpose of satisfying any charge thereon.
3. To receive the rents and profits of real property and pay them to or
apply them to the use of .any person, whether ascertained at the time of the
creation of the trust or not, for himself or for his family during the life of
such person or for any shorter term, subject to the rules of chapter 38 of
this code; or,
4. To receive the rents and profits of real property and to accumulate
the same for the purposes and within the limits prescribed by the same
chapter.
[R. C. 1905, § 4824; Civ. C. 1877, § 282; R. C. 1899, § 3388.]
Deed of land to " L. as assignee of P. and B.," without declaring any purpose, P. and
B. never having made an assignment, is void, and creates no trust.
Murphev v. Cook.
11 S. D. 47, 75 X. W. 387.
Trust deed will bo presumed to take effect immediately in the absence of provision to
Brace v. Van Eps, 12 S. D. 191. 80 X. W. 197.
Power of sale dependent upon void trust falls with trust. Penfield v. Tower, 1 X. D.
21G, 46 X. W. 413.
The written contract is controlling. Its terms cannot be changed by warranties relating to the quality of the goods. Dowagiac Mfg. Co. v. Mahon 4 Robinson, 13 X. D. 517.
101 X. W. 903.
Trusts are within the rule against perpetuities.
49 Am. St. Rep. 128.
Trusts for burial and for keeping burial lots. 58 Am. Rep. 596.
.Severability of trusts from perpetuities and forbidden trusts.
64 Am. St. Rep. 634.
Property of spendthrift, whether may be exempted from execution and creditors'
suit?.
9 Am. St. Rep. 405; 24 Am. St. Rep. 686.
What combinations constitute. 74 Am. St. Rep. 235.
As to similar provision in Cal. Civ. Code, J 857, see Hinckley's Estate, 58 Cal. 457:
(fleshy v. Hollister, 76 Cal. 136, 9 Am. St. Rep. 177, 18 Pac. 14*6 : Simpson v. Simpson.
SO Cal. 237, 22 Pac. 167; Morffew v. San Francisco & S. R. R. Co., 107 Cal. 587, 40 Pac.
S10; Kscondido High School I)ist,v. Escondido Seminary, 130 Cal. 128, 62 Pac. 401;
He Fair, 132 Cal. 523. 81 Am. St. Rep. 70, 60 Pac. 442*, 64 Pac. 1000: Blackburn v.
Webb. 133 Cal. 420, 05 Pac 352; Banta v. Wise. 135 Cal. 277, 67 Pac. 12JT; Re Sanford.
130 Cal. 97. 68 Pac. 494 ; Keogh v. Xoble, 136 Cal. 153, 68 Pac. 57»; Re Pichoir. 139
Cal. 682, 73 Pac. 606.
contrary.

A

When

devise valid as power in trust.
devise of real property
§ 5368.
to executors or other trustees to be sold or mortgaged, when the trustees are
not also empowered to receive the rents and profits, vests no estate in them
but the trust, is valid as a power in trust. [R. C. 1905. § 4825; Civ. C. 1877.
§ 283: R. C. 1899, § 3389.1

§ 5369. When surplus subject to creditors' claims. When a trust is created to reeeive the rents and profits of real property and no valid direction for
aceumulation is given the surplus of such rents and profits beyond the sum
that may be necessary for the education and support of the person for
whose benefit the trust is created is liable to the claims of the creditors of
su«h person in the same manner as personal property which cannot be
1808
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[R. C. 1905, § 4826; Civ. C. 1877, § 284; R. C. 1899,

3390.]
Liens against trust estates in favor of creditors or trustees.
As to similar provision in Oal. Civ. Code, | 859, sec Magnet
73 Pac. 585.

19 Am. St. Rep. 67.
Crooks, 139 Cal. 640,

v.

When

trust valid as power. When an express trust in relation
§ 5370.
to real property is created for any purpose not enumerated in the preceding
section, such trust vests no estate in the trustees; but the trust, if directing

or authorizing the performance of any act which may be lawfully performed
under a power, is valid as a power in trust, subject to the provisions in relation to such powers contained in chapter 41 of this code.
[R. C. 1905, § 4827
Civ. C. 1877, § 285; R. C. 1899, § 3391.]
Nothing in this chapter prevents
§ 5371. Power in trust not prohibited.
the e rent ion of a power in trust for any of the purposes for which an express
trust may be created.
[R. C. 1905, § 4828; Civ. C. 1877, § 286; R. C. 1899.
i 3392.1
§ 5372. Realty passes when trust valid as power. In every case when a
trust is valid as a power in trust the real property to which the trust relates
remains in or passes by succession to the person otherwise entitled, subject
to the execution of the trust as a power in trust.
[R. C. 1905, § 4829;' Civ. C.
1877, § 287 ; R.C. 1899, § 3393.]
Except as hereinafter otherwise
§ 5373. Whole estate vests in trustees.
provided., every express trust in real property, valid as such in its creation,
vests the whole estate in the trustees, subject only to the execution of the
trust.
The beneficiaries take no estate or interest in the property, but may
enforce the performance of the trust. [R. C. 1905, § 4830; Civ. C. 1877, § 288;
R. C. 1899, § 3394.1
Beneficiaries only can question validity of exchange of trust property for other property. Brace v. Van Eps, 12 S. D. 191, 80 X. W. 197.
Beneficiaries may enforce performance of trust in equity. Penfield v. Tower, 1 N. D.
216, 46 N. W. 413.
Who may execute trust after the death of one or all of the trustees. 130 Am. St.

Rep. 503.
As to similar provision in Cal. Civ. Code, $ 863, see Ward v. Waterman, 85 Cal. 488,
24 Pac. 930: Wilhoit v. Cunningham, 87 Cal. 453, 25 Pac. 675; Morffew v. San Fran
cisco & S. R. R. Co., 107 Cal. 587. 40 Pac. 810; Re Walkerly, 108 Cal. 627, 49 Am. St.
Rep. 97, 41 Pac. 772; Re Fair, 132 Cal. 523, 84 Am. St. Rep. 70, 60 Pac. 442, 64 Pac.
1000; Blackburn v. Webb, 133 Cal. 420, 65 Pac. 952.

§ 5374. Contingent trust. Notwithstanding anything contained in the last
author of a trust may in its creation prescribe to whom the real
property to which the trust relates shall belong in the event of the failure or
termination of the trust, and may transfer or devise such property, subject
to the execution of the trust.
[R. C. 1905, § 4831; Civ. C. 1877, § 289; R. C.

section, the

1899, § 3395.]
As to similar provision in Cal. Civ. Code, | 861, see King v. Gotz, 70 Cal. 236, 11
Puc. 6oG Schle*singer v. Mallard, 70 Cal. 326, 11 Pae. 728 Wilhoit v. Cunningham, 87
Cal. 453. 25 Pac. 675; Fatjo v. Swascv, 111 Cal. 628, 44 Pac. 225; Sacramento Bank v.
;

Alcorn. 121 Cal. 379, 53 Pac. 813; Re* Fair, 132 Cal. 523, 84
442, 64 Pac. 1000.

Am. St Rep.

70,

60

Pac

§ 5375. Legal estate. The grantee or devisee of real property subject to a
trust acquires a legal estate in the property as against all persons except the
[R. C. 1905, § 4832; Civ.
trustees and those lawfully claiming under them.
C. 1877, § 290; R. C. 1899, § 3396.]

As to similar provision in Cal. Civ. Code, § 865, see King v. Gotz, 70 Cal. 236, 11
Pac. 656; Sacramento Bank v. Alcorn, 121 Cal. 3T9, 53 Pac. 813.

"When an express trust is created in relation
§ 5376. Undisposed estates.
to real property every estate not embraced in the trust and not otherwise
[R. C. 1905.
disposed of is left in the author of the trust or his successors.
R. C. 1899. § 3397.]
§ 4833; Civ. C. 1877. § 291
As to similar provision in Cal. Civ. Code. 8 866, sec Schlessingcr v. Mallard, 70 Cal.
326, 11 Pac. 728: Nichols v. Emerv, 109 Cal. 323, 50 Am. St. Rep. 43, 41 Pac. 1089.
Wittfield v. Forster, 124 Cal. 418, 57 Pac. 219; Re Fair, 132 Cal. 523, 84 Am. St. Rep.
;
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70, 60 Pac. 442, 64 Pac. 1000: Re Sanford, 136 Cftl. 97, 68 Pac. 404;
142 Cal. 15, 100 Am. St. Rep. 99, 75 Pac. 566.

Eakle

v.

Ingram.

§ 5377. Limited disposal. The beneficiary of a trust for the receipt of torrents and profits of real property or for the payment of an annuity out of
such rents and profits may be restrained from disposing of his interests in
such trust during his life or for a term of years by the instrument creating
the trust. [R. C. 1905, § 4834 Civ. C. 1877, § 292 R. C. 1899, § 3398.1
As to similar provision in C»l. Civ. Code, § *667, Fatjo v. Swaaey, 111 Cal. 628, 44
Pac. 225; Blackburn v. Webb, 133 Cal. 420, 65 Pac. 952; Eakle v. Ingram, 142 Cal. 15.
100 Am. St Rep. 99, 75 Pac. 566.
§ 6378. Grant separate from trust. When absolute. When an express
trust is created in relation to real property, but is not contained or declared
in the grant to the trustee or in an instrument signed by him and recorded
in the same office with the grant to the trustee, such grant must be deemed
absolute in favor of the subsequent creditors of the trustee not having notice
of the trust and in favor of purchasers from such trustee without notice and
for a valuable consideration.
[R. C. 1905, § 4835; Civ. C. 1877, § 293; R. C.
;

;

1899, § 3399.]
§ 5379. When transfer of trustees void. When a trust in relation to real
is expressed in the instrument creating the estate, every transfer or
other act. of the trustees in contravention of the trust is absolutely void.
[R. C. 1905, § 4836; Civ. C. 1877. § 294; R. C. 1899, § 3400.]
As to similar provision in Cal. Civ. Code, 8 870, see Tripp v. Duane, 2 Cal. Unrep.
757, 13 Pac. 860; Savings & L. Soc. v. Burnett. 106 Cal. 514, 39 Pac. 922; Re Walkerhy,
108 Cal. 627, 49 Am. St. Kep. 37, 41 Pac. 772; Chapman v. Hughes, 134 Cal. 641, 5b
Pac. 298, 60 Pac. 974, 66 Pac. 982; Callahan v. James, 7 Cal. Unrep. 82, 71 Pac 104:
Gardiner v. Cord, 145 Cal. 157, 78 Pac. 544.
§ 5380. When trust ceases. When the purpose for which an express trust
was created ceases, the estate of the trustees also ceases. [R. C. 1905, § 4837.
Civ. C. 1877, § 295; R. C. 1899, § 3401.]
Sections 5359 to 5380 not qualified bv section 6276. Murphey
Cook, 11 S. D. 47.
75 N. D. 387.
Dissolution and termination of trusts, and decrees declaring.
100 Am. St. Rep. 101.
Termination of trust and presumption of conveyance by the trustee to the beneficiary.

property

58 Am- Dec- 472.
As to Bimilar provision in Cal. Civ. Code, | 671, see Weisenberg v. Truman, 58 Cal.
63; Schlessinger v. Mallard. 70 Cal. 326, 11 Pac. 728; Sacramento Bank v. Alcorn, 121
Cal. 379, 53 Pac. 813; VVittfleld v. Forster, 124 Cal. 418, 57 Pac 219; Re Sanford, 136
Cal. 97, 68 Pac. 494; Gardiner v. Cord, 145 Cal. 157, 78 Fac 544.
.

CHAPTER

,

••

•

Vilu

:
;

41.

POWERS.
§ 5381. What powers permitted. Powers in relation to real property are
those only which are specified in this chapter.
[R. C. 1905, § 4838; Civ. C.
1877, § 296; R. C. 1899, § 3402.]
The provisions of this chapter do
§ 5382. Power of attorney excluded.
not extend to a simple power of attorney to convey real property in the name
of the owner and for his benefit. [R. C. 1905, § 4839 ; Civ. C. 1877, § 297
R. C. 1899. § 3403.]
§ 5383. Power defined. A power as the term is used in this chapter is
an authority to do some act in relation to real property, or to the creation or
revocation of an estate therein or a charge thereon which the owner granting
[R. C.
or reserving such power might himself perform for any purpose.
1905, § 4840; Civ. C. 1877, § 298: R. C. 1899, § 3404.]
Power of sale in mortgage is substantial part of the security, and is not revoked or
suspended by mortgagor's death. Reilly v. Phillips, 4 8. D. 604, 57 N. W. 760; Grandin
v. Emmons, 10 N. D. 223, 86 X. W. 723.
An invalid trust not providing for the doing of any act, or creation of any charge,
or revocation of anv estate in land conveyed, is not valid as a power in trust Murphey
t. Cook, 11 S. D. 47, 75 N. W. 887.
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lnterct in the thins Itself i» essential to a power coupled with an interest Wambole
l-.xite. 2 D. 1, 2 X. \V. u:i9.
Marketability of title based on exercise of power of sale. 38 L.R.A.(N.S.) 18.
Is power to give option included in power to sell real estate.
10 L.R.A.(N.B.) 307.

§ 5384. Author defined. The author of a power as the term is used in this
chapter is the person by whom a power is created, whether by grant or dovise; and the holder of a power is the person in whom a power is vested,
whether by grant, devise or reservation. [R. C. 1905, § 4841; Civ. C. 1877,
§ 299; B. C. 1899, § 3405.]
§ 5385. Powers classified. Powers are general or special and beneficial
or in trust. [R. C. 1905, § 4842; Civ. C. 1877, § 300; R. C. 1899, § 3406.]
§ 5386. General. A power is general when it authorizes the alienation
or incumbrance of a fee in the property embraced therein by a grant, will
or charge, or any of them, in favor of any person whatever.
[R. C. 1905,
§ 4843; Civ. C. 1877, § 301; R. C. 1899, § 3407.]
8 *00 *18 '

Ii'l'rj?^

yg

b° n da or notes under power of appointment as general or

specific.

A

power is special:
§ 5387. Special.
1. When a person or class of persons is designated to whom the disposition
of property under the power is to be made; or,
2. When it authorizes the alienation or incumbrance by means of a grant,
will or eharge of only an estate less than a fee.
[R. C. 1905, § 4844 ; Civ. C.
1877, § 302; R.C. 1899, § 3408.]
power is beneficial when no person other than its
§ 5388. Beneficial.
holder has by the terms of its creation any interest in its execution.
[R. C.
1905, § 4845; Civ. C. 1877, § 303; 1899, § 3409.]
Interest of donee in power of appointment. 41 Am. Dec. 704.

A

§ 5389. In trust. A power is in trust when any person or class of persons,
other than its holder, has by the terms of its creation an interest in its. execution.
[R. C. 1905, § 4846; Civ. C. 1877, § 304; R. C. 1899, § 3410.]
§ 5300. General power. When in trust. A general power is in trust when
any person or class of persons, other than its holder, is designated as entitled
to the proceeds or the disposition or charge authorized by the power or to any
portion of the proceeds or other benefits to result from its execution. [R. C.
1905, § 4847; Civ. C. 1877, § 305; R. C. 1899, § 3411.]

A

special power is in trust:
§ 5391. Special. Same.
1. When the disposition or charge which it authorizes is limited to be made
any person or class of persons other than the holder of the power or,
2. When any person or class of persons, other than the. holder, is designated
as entitled to any benefit from the disposition or charge authorized by the
power. [R. C. 1905, § 4848; Civ. C. 1877, § 306; R. C. 1899, § 3412.]
§ 5302. Capacity to create. No person is capable of creating a power who
is not at the same time capable of granting some estate in the property to
which the power relates. [R. C. 1905, § 4849; Civ. C. 1877, § 307; R. C. 1899,
§ 3413.]
power may be vested in any person. [R..C.
§ 5393. In whom vested.
1905, § 4850; Civ. C. 1877, § 308; R. C. 1899, § 3414.]
created.
power may be created only
§ 5394.
1. By a suitable clause contained in a grant of some estate in the real property to which the power relates or in an agreement to exeoute such a grant
to

;

A

How

A

or,
2. By a devise contained in a will.
[R. C. 1905, § 4851 Civ. C. 1877, § 309
R. C. 1899, § 3415.]
Mortgage containing power of sale may be foreclosed by advertisement. Male t. Longstaff, 9 S. D. 389, 69 N. W. 577.
§ 5395. Power reserved. The grantor in any conveyance may reserve to
himself any power, beneficial or in trust, which he might- lawfully grant to
another; and every power thus reserved is subject to the provisions of this
;
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•hapter in the same manner as if granted to another.
[B. C. 1905, § 4852;
civ. C. 1877, § 310; R. C. 1899, § 3416.]
or
in trust, is irrevo5396.
irrevocable.
Every
beneficial
power,
§
cable unless an authoritv to revoke it is given or reserved in the instrument
creating the power.
[K. C. 1905. § 4853; Civ. C. 1877, § 311; R. C. 1899.

When

§

3417.]
§ 5397.

When power is a lien. A power is a lien upon the real property
embraces from the time the instrument in which it is contained takes
except that against creditors, purchasers and incumbrances in good
faith and without notice from any person having an estate in such real property, the power is a lien onlv from the time the instrument in which it is
contained is duly recorded.
[R. C. 1905, § 4854; Civ. C. 1877, § 312; R. C.
which

it

effect,

1899,

§

3418.]

When a power to sell real
§ 5398. When power deemed part of security.
property is given to a mortgagee or other incumbrancer in an instrument
intended to secure the payment of money, the power is to be deemed a part
of the security and vests in any person who by assignment becomes entitled
to the money so secured to be paid and may be executed by him whenever
the assignment is duly acknowledged and recorded. [R. C. 1905, § 4855; Civ.
C. 1877, § 313; R. C. 1899, § 3419.]
of sale contained in real estate mortgage is one so coupled with an interest
survives grantor's death. Rcillv v. Phillips, 4 S. D. 604, 57 X. W. 780; Grandin
10 X. D. 223. 86 N. W. 7*23.
sale contained in mortgage is part of security, and passes by assignment of
the mortgage. Hiekey v. Richards, 3 D. 345, 20 X. W. 428.
Assignee for creditors may enforce power of sale in mortgage. Thompson v. Browne,
10 S. D. 344, 73 X. W. 134.
Kffect of bar of other remedies to prevent a sale of property under a power in a trust
deed or mortgage. 13 L.R.A.(X.S.) 1210.
R;ght to enjoin Bale under power in mortgage against which the statute of limitations
hap run. 6 L.R.A. (X.S.) 510.
Injunction apainst sale under power in mortgage because of overstatement of amount
due. 35 L.R.A. (X.S.) 909.
93.
"Reformation of mortgage after foreclosure under power of sale. 39 LiR,A.(X.S.
Right of mortgagee to exercise power of Bale during pendency of mortgage foreclosure,
or of action for debt secured. 2 B. R. C. 841.
Does power of sale in a mortgage or deed of trust confer an interest which prevent*
its revocation by death of mortgagor.
70 L.R.A. 135.
As to similar* provision in Citl. Civ. Code. 5 858. Bee Sacramento Bank v. Alcorn, 121
Cal. 379, 53 Pac. 813; Re Fair, 132 Cal. 523. S4 Am. St. Rep. 70, 60 Pac. 442, 64 Pae.
1000.

Power

that
v.

it

Kmmons,
Power of

*

)

§ 5389. Who cannot execute power. A power cannot be executed by any
person not capable of disposing of real property. fR. C. 1905, § 4856; Civ. C.
1877. § 314; R. C. 1899, § 3420.]
Minor cannot give a delegation of power. Wambole v. Foote, 2 D. 1, 2 X. W. 239.
Right to recover monev paid out at wrongful tax sale. iB an assignable " thing in
Erickson v. Brookings County, 3 S. D. 434, 53 X. W. 857, 18 L.R.A. 347.
Kxecutor executing power of sale under will after discharge. 2 L.R.A. (XJ5.) 623.
Will special power, other than power of sale, conferred on executor by will, pass to
an administrator with the will annexed. 29 L.R.A. (X.S.) 264.
action."

A

married woman may execute the power dur§ 5400. Married woman.
ing her marriage without the concurrence of her husband, unless otherwise
prescribed by the terms of the power.
[R. C. 1905, $ 4857: Civ. C. 1877.
§ 315; R. 0. 1899, § 3421.]
No power can
§ 5401. Married woman cannot execute before majority.
be executed by a married woman before she attains her majority. [R. C. 1905.
4858:
Civ.
C. 1877. § 316: R. C. 1895. § 3422.]
§
§ 5402. How power executed. A power can be executed only by a written
instrument which would be sufficient to pass the estate or interest intended
to pass under the power, if the person executing the power was the actual
owner. \R. C. 1905, § 4S59: Civ. C. 1877. § 317 R. C. 1899, § 3423.]
Validitv of exercise of a power of appointment by the creation of a charge.
•
;

LR.A.fX.S.*) 746.

1312

Digitized by

Google

r>uers.

CIVIL CODE.

§§ 5103-5113

§ 6403. Execution. By all of several. By survivors, if one dies. Wlien a
power is vested in several persons all must unite in its execution but in case
any one or more of them is dead the power may be executed by the survivor
or survivors, unless otherwise prescribed by the terms of the power. [R. C.
1905, § 4860; Civ. C. 1877, § 318; E. C. 1899, § 3424.]
Construction of powers given to two or more. 22 Am. St. Rep. 726.
As to similar provision in Cal. Civ. Code, f 860, see Re Fair, 132 Cal. 523, 84 Am. 6t
;

Hep. 70, 60 Pac. 442, 64

Pac

1000.

§ 5404. How executed by will. When a power to dispose of real property is confined to a disposition by devise or will the instrument of execution
must be a will duly executed according to the provisions of chapter 52.
[R. C. 1905, § 4861; Civ. C. 1877, § 319; R. C. 1899, § 3425.]
Powers in will* and who may execute. 80 Am. St. Rep. 86.
Sufficiency of execution of

power by

will.

64 L.R.A. 849.

How by grant. When a power is confined to a disposition by grant,
cannot be executed by will even though the disposition is not intended to
take effect until after the death of the person executing the power.
[R. C.
1905, § 4S62; Civ. C. 1877, § 320: R. C. 1899. § 3426.]
§ 5406. When directed by insufficient instrument. When the author of a
power has directed or authorized it to be executed by an instrument which
would not be sufficient in law to pass the estate the power is not void, but its
execution is to be governed bv the rules before prescribed in this chapter.
[R. C. 1905, § 4863: Civ. C. 1877, § 321; R. C. 1899. § 3427.]
§ 5407. Formalities unnecessary. When the author of a power has directed
any formalities to be observed in its execution, in addition to those which
would be sufficient to pass the estate, the observance of such additional formalities is not necessarv to a valid execution of the power. [R. C. 1905, § 4864
§ 5405.

it

Civ.

;

C

1877, § 322; R. C. 1899, § 3428.]
When the conditions annexed to
§ 5408. Trivial conditions disregarded.
a power are merely nominal and evince no intention of actual benefit to the
party to whom or in whose favor they are to be performed, they may be
wholly disregarded in the execution of the power. [R. C. 1905. § 4865: Civ. C.
IS77, § 323; R. C. 1899, § 3429.]
With the exceptions contained in the preced§ 5409. Binding conditions.
ing sections the intentions of the author of a power as to the mode, time and
conditions of its execution must be observed, subject to the power of a district
court to supply a defective execution in the cases provided in sections 541^
and 5442. [R. C. 1905, § 4S66; Civ. C. 1877, § 324; R. C. 1899. § 3430.
When the consent of a third person to
§ 5410. Consent, how expressed.
the execution of a power is requisite, such consent must be expressed in the
instrument by which the power is executed or be certified in writing thereon.
In the first case the instrument of execution, in the second, the certificate
must be subscribed by the party whose consent is required and to entitle the
|

instrument to be recorded such signature must be duly approved or acknowledged according to the chapter on recording transfers. [R. C. 1905. § 4867;
Civ. C. 1877, § 325: R. C. 1899, § 3431.]
§ 5411. Consent of all survivors. When the consent of several persons to
the execution of a power is requisite all must consent thereto; but in cas«'

any one or more of them

is dead the consent of the survivors is sufficient,
[R. C. 1905, § 486S
unless otherwise prescribed bv the terms of the power.
Civ. C. 1877, § 326: R. C. 1899, § 3432.]
§ 5412. Valid without recital. Every instrument executed by the holder
of a power, conveying an estate or creating a charge which such holder would
have no right to convey or create except by virtue of his power, is to be deemed
a valid execution of the power, even though not recited or referred to therein.
[R. C. 1905, § 4869: Civ. C. 1877, § 327; R. C. 1899, § 3433.]
Every instrument, except a will
§ 5413. When to be deemed conveyance.
in execution of a power, even though the power is one of revocation only, is

83
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to be deemed a conveyance within the meaning of the chapter on recording
transfers.
[R. C. 1905, § 4870; Civ. C. 1877, § 328; R. C. 1899, § 3434.]
Assignment of mortgage in transfer of property within meaning of section. Sommers v. Wagner, 21 N. D. 531, 131 N. W. 797.

§ 5414. Disposition beyond authority. A disposition or charge by virtue
of a power more extensive than was authorized thereby is not therefore void
but every estate or interest so created so far as it is embraced by the term *
of the power is valid.
[R. C. 1905, §'4871; Civ. C. 1877, § 329; R. 0. 1899.
4

§ 3435.]

§ 6415. Time runs from creation of power. The period during which the
absolute right of alienation may be suspended by an instrument in execution
of a power must be computed, not from the date of the instrument, but
from the time of the creation of the power. [R. C. 1905, $ 4872 Civ. C. 1877.
§ 330; R. C. 1899, § 3436.]
Effect of power of appointment on time for ascertaining member of class described
as testator's "heirs," "next of kin," "relations," etc., to whom estate in real or personal property is limited by way of remainder or executory gift.
33 L.R.A. (N.S.) 20.
;

No

§ 5416. Conditions at creation determine legality.

estate or interest

can be given or limited to any person, by an instrument in execution of a
power which could not have been given or limited at the time of the creation
of the power. [R. C. 1905, § 4873 Civ. C. 1877, § 331 R. C. 1899, § 3437.]
§ 5417. Married woman's power. When a married woman, entitled to an
estate in fee, is authorized by a power to dispose of such estate during her
marriage, she may by virtue of such power create any estate which she
might create if unmarried. [R. C. 1905, § 4874; Civ. C. 1877, § 332; R. C.
1899, § 3438.]
Purchasers for a valuable con§ 5418. Relief of purchasers from defects.
sideration, claiming under a defective execution of a power, are entitled to the
same relief as similar purchasers claiming under a defective convevance from
an actual owner. [R. C. 1905, § 4875; Civ. C. 1877, § 333; R. C. 1S99, § 3439.]
§ 5419. Fraud. Instruments in execution of a powr are affected by fraud
in the same manner as like instruments executed by owners or trustees.
[R. C. 1905, § 4876; Civ. C. 1877, § 334 R. C. 1899, § 3440.]
§ 5420. Power to married woman. A general and beneficial power is valid
which gives to a married woman power to dispose, during her marriage and
without the concurrence of her husband, of a present or future estate in real
property conveyed or devised to her in fee.
[R. C. 1905, § 4877; Civ. C.
1877, § 335; R. C. 1899, § 3441.]
§ 5421. Estates changed into fee. When an absolute power of disposition
not accompanied by any trust is given to the owner of a particular estate for
life or years, such estate is changed into a fee, absolute in favor of creditors,
purchasers and incumbrancers, but subject to any future estates limited
thereon, in case the power should not be executed or the property should not
be sold for the satisfaction of debts. [R. C. 1905, § 4878 Civ. C. 1877, § 336
R. C. 1899, § 3442.]
When interest in property with power to dispose of it amounts to an estate in fee.
49 Am. Dee. 115.
§ 5422. Same. When an absolute power of disposition not accompanied
by any trust is given to any person to whom no particular estate is limited,
such person also takes a fee, subject to any future estate that may be limited
thereon, but absolute in favor of creditors, purchasers and incumbrancers.
[R. C. 1905, § 4879; Civ. C. 1877, § 337 R. C. 1899.. § 3443.]
In all cases when an absolute power of disposition is given,
§ 5423. Same.
not accompanied by any trust, and no remainder is limited on the estate
of the holder of the power, he is entitled to an absolute fee.
[R. C. 1905,
§ 4880; Civ. C. 1877, § 338; R. C. 1899, § 3444.]
As to when sale of land by guardian of minors to corporation for railroad purposes
passes unconditional fee title. Sherman v. Sherman, 83 8. D. 4S6, 122 N. W. 439.
;

;

;

;

;

bee S. D. R«v. Pol.

C

|

894, N. D. Rev. C.

i

4923.
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§ 5424. Same. "When a general and benefkial order to devise the inheritis given to the owner of an estate for life or for years, he is deemed to
possess an absolute power of disposition within the meaning of the last three
sections.
[R. C. 1905, § 4881 Civ. C. 1877, § 339; R. C. 1899, § 3445.]
Power to create remainder after life estate with absolute power of disposal. 6
L.R.A.(KS.) 1186; 39 L.R.A.(N.S.) 805.

ance

;

Every power
§ 5425. When power deemed absolute.
deemed absolute by means of which the holder is enabled

of

disposition

is

in his lifetime to

dispose of the entire fee in possession or in expectancy for his
[R. C. 1905, § 4882; Civ. C. 1877, § 340; R. C. 1899. § 3446.]

own

benefit.

21>
Limitation to heirs under rule in Sliellev's Case l»y power of appointment.
L.R.A.(>.\S.) 1007.
Power of disposition bestowed on dcxisee as indicative of quantum of estate intended
to by devised.
18 L.R.A.(N.S.) 403.

When power of revocation reserved.
§ 5426. Grantor deemed owner.
the grantor in any conveyance reserves to himself for his own benefit
an absolute power of revocation, .such grantor is still to be deemed the
absolute owner of the estate conveyed so far as the rights of creditors and

When

purchasers are concerned.
§

3147.]
§ 5427.

When

special

[II.

and

C. 1905,

beneficial

§

48S3; Civ. C. 1877,

power

valid.

A

§

341

special

;

R. C. 1899.

and

beneficial

power is valid which is granted
1. To a married woman to dispose, during the marriage, of any estate less
than a fee belonging to her in the property to which the power relates; or
2. To the owner of a life estate in the property embraced in the power to
make leases, commencing in possession during his life. [R. C. 1905, § 4884;
Civ. C. 1877, § 342; R. C. 1899, § 344S.]
far power to lease void.
speciul and beneficial power to
§ 5428.
make leases of agricultural land for more than ten years or of town or city
lots for more than twenty years is void only as to the time beyond ten or
twenty years and authorizes leases for those terms or less. [R. C. 1905, $ 4885
Civ. C. 1877, § 343; 1S99, § 3449.

A

How

;

J

§ 5429. When power to lease transferable. The power of the owner of a
life estate to make leases is not transferable as a separate interest, but is annexed to his estate and will pass, unless specially excepted, by any grant
of such estate.
If specially excepted in any such grant it is extinguished.
[R. C. 1905. § 4886; Civ. C. 1877. § 344; R. C. 1899, § 3450.]
§ 5430. Power to lease released. The power of the owner of a life estate
to make leases may be released by him to any person entitled to a future estate
in the property and is thereupon extinguished.
[R. C. 1905, § 4887; Civ. C.
1877, § 345 R. C. 1899, § 3451.]
mortgage executed by
§ 5431. Mortgage does not extinguish power.
the owner of a life estate having a power to make leases or by a married
woman by virtue of any beneficial power does not extinguish or suspend the
power, but the power is bound by the mortgage in the same manner as the
real property embraced therein. [R. C. 1905, § 48S8; Civ. C. 1877, § 346; R. C.
:

A

1899.

§

3452.1

§ 5432. Effects of same. The effects on the power of a lien by mortgage
is mentioned in the last section, are:
1. That the mortgagee is entitled to an execution of the power so far as
the satisfaction of his lien may require it; and,
2. That any subsequent estate created by the owner in execution of the
power becomes subject to the mortgage in the same manner as if in terms embraced therein. [R. C. 1905. § 4889 Civ. C. 1877, § 347 R. C. 1899, § 3453.]
Every special and bene§ 5433. When power subject to creditors' claims.
ficial power is liable to the claims of creditors in the same manner as other
interests that cannot be reached by execution and the execution of the power

such as

;

;
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may

be adjudged for the benefit of the creditors entitled. [R. C. 1905, § 4890
Civ. C. 1877, § 348; R. C. 1899,
§ 3454.]
§ 5434. Other powers void.
No beneficial power, general or special, not
already specified and denned in this chapter can hereafter be created. [R. C.
1905, § 4891; Civ. C. 1877, § 349; R. C. 1899, § 3455.]
§ 5436. Powers enforceable for parties interested. Every trust power
unless its execution is made expres ly to depend on the will of the trustees is
imperative and imposes a duty on tne trustee, the performance of which may
be compelled for the benefit, of the parties interested. [R. C. 1905, § 4892
Civ. C. 1877, § 350; R. C. 1899,
§ 3456.]
trust power does not cease to be imperative when the
§ 5436. Same.
trustee has the right to select any and exclude others of the persons designated
as the beneficiaries of the trust.
[R. C. 1905, § 4893 Civ. C. 1877, § 351
R. C. 1899, § 3457.]
5437.
Equal
shares.
When a disposition under a power is directed to be
§
made to, among or between several persons, without any specification of the
share or sum to be allotted to each, all the persons designated are entitled
to equal proportions.
[R. C. 1905, § 4894; Civ. C. 1877, § 352; R. C. 1899.

A

;

3458.]
§ 5438. Discretionary power. When the terms of a power import that the
fund is to be distributed among several persons designated in such
manner or proportions as the trustee of the power may think proper, the trustee may allot the whole to any one or more of such persons in exclusion of
the others. [R. C. 1905, § 4895 Civ. C. 1877, § 353 R. C. 1899, § 3459.]
If the trustee of a power with the right of selec§ 5439. Death of trustee.
tion dies, leaving the power unexecuted, its execution must be adjudged for
the benefit equally of all the persons designated as objects of the trust.
[R. C. 1905. § 4896; Civ. C. 1877, § 354; R. C. 1899, § 3460.]
§ 5440. Execution by district court. When a power in trust is created
by will and the testator has omitted to designate, expressly or by necessary
implication, bv whom the power is to be executed its execution devolves on
the district court. [R. C. 1905, § 4897 Civ. C. 1877, § 355: R. C. 1899. § 3461.]
§ 5441. Execution for benefit of creditors. The execution in whole or in
part of any trust power may be adjudged for the benefit of the creditors or
assignees of any person entitled as one of the beneficiaries of the trust to
eompel its execution when his interest is transferable. [R. C. 1905, § 4898:
Civ. C. 1877, § 356: R. C. 1899, § 3462.]
§ 6442. Defects cured. When the execution of a power in trust is defective
in whole or in part under the provisions of this chapter, its proper execution
may be adjudged in favor of the persons designated as the objects of the
[R. C. 1905, § 4899; Civ. C. 1877. § 357: R. C. 1899. § 3*463.]
trust.
§ 5443. Certain other laws apply. The provisions of chapters 69 and 70.
§

estate or

;

:

;

saving the rights of other persons from prejudice by the misconduct of
trustees and authorizing the court to remove and appoint trustees:
the provisions of chapter 53, devolving express trusts upon the court on
the death of the trustee; and the provisions of section 5380 apply equally
to powers in trust and the trustees of such powers. [R. C. 1905, § 4900; Civ. C1877, § 358; R. C. 1899, § 3464.]
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CHAPTER

§§ 5441-5149

42.

PERSONAL OR MOVABLE PROPERTY.
Article

1.

2.

Personal Property in General, § 5444.
Thinos in Action, §§ 5445, 5446.

3.

Shipping, §§ 5447-5453.

4.

Rules of Navigation, §§ 5454-5457.

—

Article 1.
Personal Property in General.
Governed by law of domicile. If there is no law to the contrary
in the place where personal property is situated it is deemed to follow the
person of its owner and is governed by the law of his domicile. [R. C. 1905,
§ 5444.

§

4901

Civ. C. 1877. § 359; R. C. 1899, § 3465.]
;
Extraterritorial effect of transfers of personal property.

55

Am.

Rep. 129.

Article 2.— Things ix Aciton.

A thing in action is a right to recover money or other
§ 6445. Defined.
personal property by a judicial proceeding. [R. C. 1905, § 4902: Civ. C. 1877,
§ 360; R. C. 1899, § 34U6.]
A chose in action is worth prima facie what appears due upon it. Anderson v. Bank,
6 X. D. 497, 72 X. W. 916.
Attachment of chose in action in hands of assignee for creditors. 26 L.Tt-A. 593.
Equitable remedy to subject chose in action to judgment after return of no property
found. 63 L.R.A. 67a 15 L.R.A. (X.S.) 976.
As to similar provision in Cal. Civ. Code. $ 953, tee H ask in* v. Jordan, 123 Cal. 157,
55 Pac. 786.
;

§ 6446. Transferable. A thing in action, arising out of the violation of
a right of property or out of an obligation, may be transferred by the owner.
Upon the death of the owner it passes to his personal representatives, except
when in the cases provided by law it passes to his devisees or successor in
office.
[R. C. 1905, § 4903; Civ. C. 1877, § 361 R. C. 1899, § 3467.]
;

Assignment of decree for altajcy. 7 L.R.A. (X.S.) 179.
ai claim for penalty against national bank taking usurious

interest. 56 L.R.A. 695.
option. 21 L.R.A. 133.
cause of action for personal tort.
14 L.R.A. 512.
cause of action for personal injury. 44 L.R.A. 177.
)f vendor's lien.
13 L.R.A. 188.
of mechanics' lien. 13 L.R.A. 704.
insurance agent's right to commissions on renewal premiums. 18 L.R.A.(N.8.)
jf

)f

>f

——of

193.
Effect of statute declaring cause of action for death survivable, to render it assign
able.
27 L.R.A.(N.S.) 404.
Right of third person to take advantage of champerty in assignment. 35 L.R.A.(N.S.)
512.
Effect of assignment of a claim ex delicto to one against whom it was asserted, to
enable him to maintain an action thereon against a third party. 7 L.R.A. (N.S.) 534.

Article

3.

— Shipping.

§ 6447. Ship defined. The term " ship " or " shipping," when used in this
code, includes steamboats, sailing vessels, canal boats, barges and every structure adapted to be navigated from place to place for the transportation of
merchandise or persons. [R. C. 1905, § 4904 Civ. C. 1877, § 362 R. C. 1899.
.§ 3468.]
All things belonging to the owners which are on
§ 6448. Appurtenances.
board a ship and are connected with its proper use for the objects of the
voyage and adventure in which the ship is engaged are deemed its appurtenances. [R. C. 1905, § 4905; Civ. C. 1877, § 363; R. C. 1899. § 3469.]
;

;

What articles will pass as appurtenances on sale of ship. 8 L."R.A.(X.S.) 793.
Ships are engaged either in foreign or
§ 5449. Navigation classified.
domestic navigation. Ships are engaged in foreign navigation when passing
1317
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from a foreign country, and in domestic navigation when passing from
place to place within the United States.
[R. C. 1905. § 4906; Civ. C. 1877,
364; R. C. 1899, § 3470.]
§ 5450. Domestic and foreign ships. A ship in the port of the state or
territory to which it belongs is called a domestic ship; in another port it is
called a foreign ship.
[R. C. 1905, § 4907; Civ. C. 1877, § 365; R. C. 1899.
§ 3471.]
§ 5451. Power of court. If a ship belongs to several persons, not partners,
and they differ as to its use or repair the controversv may be determined by
any court of competent jurisdiction. [R. C. 1905, § 4908; Civ. C. 1877, § 366;
R. C. 1899, § 3472.]
If the owner of a ship commits its possession
§ 5452. Possessor liable.
and navigation to another, that other and not the owner is responsible for its
repairs and supplies.
[R. C. 1905, § 4909; Civ. C. 1877, § 367; R. C. 1899,
§ 3473.1
§ 5453. Congress regulates. The registry, enrollment and license of ships
are regulated by acts of congress.
[R. C.*1905, § 4910; Civ. C. 1877, § 368;
R. C. 1899, § 3474.]
to or
§

Article 4.— Rules of Navigation.
§ 5454. Meeting ships. Limitation. In case of ships meeting the following
rules must be observed in addition to those prescribed by any statutes of
this state, which relate to navigation:
1. Whenever any ship proceeding in one direction meets another ship
proceeding in another direction so that if both ships were to continue their
respective courses they would pass so near as to involve the risk of a collision, the helms of both ships must be put to port so as to pass on the port
side of each other, except when the circumstances of the case are such as to
render a departure from the rule necessary in order to avoid immediate
danger and subject also to a due regard to the dangers of navigation.
2. A steamer navigating a narrow channel must, whenever it is safe and
practicable, keep to that side of that fair way or mid-channel which lies ou
the starboard side of the steamer.
steamer when passing another steamer
in such channel must always leave the other upon the larboard side.
3. "When steamers must inevitably or necessarily cross so near that by
continuing their respective courses there would be a risk of collision each
vessel must put her helm to port so as always to pass on the larboard side
of each other.
The rules of this section do not apply to any case for which a different
rule is provided by the regulations for the government of pilots of steamers
approaching each other within sound of the steam whistle, or by the regulations concerning lights upon steamers, or other matters prescribed under
authority of anv act of congress.
[R. C. 1905, § 4911; Civ. C. 1877. § 369;
R. C. 1899. § 3475.]
Private action for violation of law and rules of navigation. 9 L.R.A. (N.S.) 375.
Duty of navigator to avoid injury by propelling vessel against property of others.

A

L.R.A. 979.
Relative duties of steamers and small craft propelled bv oars on rivers and in
channels. 5 L.R.A.(N.S.) 303.

64

narrow

§ 5455. Infringement. Damages. If it appears that a collision was occasioned by failure to observe any rule of the foregoing section the owner
of the ship by which such rule is infringed cannot recover compensation for
damages sustained by the ship in such collision, unless it appears that the
circumstances of the case made a departure from the rule necessarv. [R. C.
1905, § 4912: Civ. C. 1877, § 370; R. C. 1899, § 3476.]
Right of vessel causing collision to claim salvage for rescuing other vessel.
1
L.R.A.(K.S.) 873.

§ 5456. Damage presumed from default.
arising from the failure of a ship to observe

Damage

to person or property-

any rule of section 5454 must be
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itemed to have been occasioned by the willful default of the person in charge
ship at the time, unless it appears that the circumstances
departure from the rule necessary. [R. C. 1905, § 4913;

the deck of such
of the case made a
Civ. C. 1877, § 371;
§ 5457. Liability
follows
<>f

R. C. 1899, § 3477.]
denned. Losses caused by collision are to be borne as

1. If either party was exclusively in fault he must bear his own
compensate the other for any loss he has sustained.
2. If neither party was in fault the loss must be borne by him on

loss

and

whom

it

falls.

both were in fault the loss it to be equally divided, unless it appears
that there was a great disparity in fault, in which case the loss must be equitably apportioned; or,
4. If it cannot be ascertained where the fault lies the loss must be equally
divided.
[R. C. 1905, § 4914; Civ. C. 1877, § 372; R. C. 1899, § 3478.]
When collisions at na deemed acts of God. 46 Am. Dec. 502.
Liability for damages caused by collision of vessels.
45 Am. Dec 51.
3.

If

Liability of owners for wrongful or negligent acts of master of vessel causing col27 L.R.A. 182.
Allowance of interest on value of property destroyed in collision.
18 L.R.A. 453.
Right to interest on unliquidated damages incurred in collision of vessels.
28

lision.

L.H.A.(N.S.)

7, 80.

CHAPTER

43.

PRODUCTS OF THE MIND.
§ 5458. Ownership of. The author of any product of the mind, whether
is an invention, or a composition in letters or art, or a design, with or
without delineation, or other graphical representation, has an exclusive
ownership therein and in the representation or expression thereof, which
continues so long as the product and the representations or expressions
thereof made by him remain in his possession.
[R. C. 1905, § 4915; Civ. C.
it

1877,

§ 570: R. C. 1899, § 3479.]
Common-law rights of authors in

intellectual productions.
51 L.RJL 353.
Respective riclits of master and nervunt in intellectual work of employe. 51 L.R-A.
5 L.R.A.(N.S.) 1187; 1 B. R. C. 324.

:J59:

Unless otherwise agreed, a product
§ 5459. Ownership of joint products.
of the mind in the production of which several persons are jointly concerned
is owned by them as follows:
1. If the product is single, in equal proportions
or,
2. If it is not single, in proportion to the contribution of each.
[R. C.
1905. § 4916; Civ. C. 1877, § 571; R. C. 1899. § 3480.]
§ 5460. Transfer. The owner of any product of the mind, or of any representation or expression thereof, may transfer his property in the same.
[R. C. 1905, § 4917; Civ. C. 1877, § 572; R. C. 1899, § 3481.]
;

Validity of contract in restraint of trade in publications of authors. 22 L.R.A. 674
Rights and remedies of author who has parted with property rights in work. 3
L.R.A.(N.S.) 623.

§ 5461. Publication. If the owner of a product of the mind intentionally
makes it public a copy or reproduction may be made public by any person
without responsibility to the owner so far as the law of this state is concerned.
fR. C. 1905, § 4918; Civ. C. 1877, § 573; R. C. 1899, § 3482.]
§ 5462. Subsequent production of same thing. If the owner of a product
of the mind does not make it public, any other person subsequently and originally producing the same thing has the same right therein as the prior
author, which is exclusive to the same extent against all persons except the
prior author, or those claiming under him. [R. C. 1905, § 4919; Civ. C. 1877,
§ 574; R. C. 1899. § 3483.
§ 5463. Ownership of private communications. Letters and other private
communications in writing belong to the person to whom they are addressed
j
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and delivered but they cannot be published against the will of the writer,
except by authority of law. [R. C. 1905, § 4920 Civ. C. 1877, § 575; R. C.
;

;

1899, § 3484.J

CHAPTER

44.

OTHER KINDS OF PERSONAL PROPERTY.
§ 5464. Trade marks. One who produces or deals in a particular thing or
conducts a particular business may appropriate to his exclusive use as a
trade-mark any form, symbol or name which has not been so appropriated by
another to designate the origin or ownership thereof; but he cannot exclusively appropriate any designation, or part of a designation, which relates
only to the name, quality or the description of the thing or business, or the
place where the thing is produced or the business carried on.
[R. C. 1905.
§

4921; Civ. C. 1877, § 576; R. C. 1899,
Testa of trademarks and tradenames.

44

§ 3485.]

A in.

Rep. 737.

What constitutes trademark and what are infringements of it. 47 Am.
What words may constitute valid trademark. 85 Am. St. Rep. 83.

Dec. 284.

Descriptive word adopted from foreign language as subject of trademark.
32
L.R.A.IN.S.) 439.
Letters of the alphabet as trademnrk. 34 Am. Rep. 593.
Right to protection against use of a particular number bv a competitor. 8 L.R.A. (N.S.
1153.
Right to UBe geographical name as trademark. 26 L.R.A.(N.S. ) 73.
Right to protection in use of geographical name as a trademark or tradename or
upon the ground of unfair competition. 26 L.R.A.(N.S.) 73.
Right of members of organization to protection in use of name which their effort*
Lave made valuable. 28 L.R.A.(N.S.) 458.
Relief against infringement of tradename not used in connection with manufactured
article.
15 L.R.A.(N.S.) 625.
"Right to use a word substantially similar to that used by another, as tradename, a*
affected by differences in appearance in other respects.
12 L.R.A.lN.S. I 729.
Power of equity on enjoining infringement of tradename to require defendant to pay
damages sustained by complainant as distinguished from profits realized by defendant.
21 L.R.A. (N.S.) 526.
When equity will interfere to restrain infringement of trademark or tradename. 2*
Am. St. Rep. 191.
When use of names will be enjoined. 33 Am. Rep. 335.

•

family name. 38 Am. "Rep. 81.
Limitation of right to use one's own name as tradename. 1 L.R.A.(N.S.) 660 ; 2fr
L.R.A.(N.S.) 934.
Restraining one from use of his own name.
12 Am. Rep. 410.
Invalidity of deceptive trademark. 19 L.R.A. 53.
Use of trademark on articles other than those to which it is applied by the owner.
30 L.R.A.(N.S.) 167.
Territorial extent of right in trademark or tradename used in limited locality where
used by another in a different locality. 35 L.R.A.(N.8.) S51.
Acquisition of tradename in restricted locality notwithstanding use in other place?.
2 L.R.A.(N.S.) 964.
Sale of a trademark. 1 L.R.A.(N.S.) 705.
Transfer of trademark by bankruptcy or insolvency assignment. 46 L.B.A. 541.
17
Assignment of trademark or tradename of which assignor's name is a part.
Am. St. Rep. 496.
As to similar provision in Cal. Civ. Code, § 991, see Schmidt v. Brieg, 100 Cal.
672, 22 L.R.A. 790. 35 Pac. 623; Castle v. Siegfried, 103 Cal. 71, 37 Pac 210; Hainqu.v. Cyclops Iron Works, 136 Cal. 351, 68 Pac. 1014.

§ 5465. Good will. The good will of a business is the expectation of continued public patronage, but it does not include a right to use the name
of any person from whom it was acquired. [R. C. 1905, § 4922 Civ. C. 1877,
§ 577? R. C. 1899, § 3486.]
Tradename as part of good will of business. 15 L.R.A. 462.
;

Doe* good

will pass

with transfer of business without specific mention.

5

LJLA.(NJS.

)

1077.

Devise or bequest of property as passing good will with business conducted is connection therewith.
16 L.R.A.(N.S.) 240.
Taxation of good will as part of capital stock. 58 L.R.A. 566.
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'>u

Good will of a partnership, and the means of making it productive on the deal of
a member, or other dissolution of the firm. 36 Am. St. Rep. 010.
5466.
Is property.
Transferable. The good will of a business is prop§
erty, transferable like anv other.
[R. C. 1905, § 4923 Civ. C. 1877, § 578
R. C. 1899, § 3487.]
Good will may form subject-matter of contract of sale. Mapea v. Metoalf, 10 N. D.
It

;

601, SS N. W. 713.
Failure to comply with statute

must he taken advantage of by answer. Acme MercanAgency v. Roehford, 10 S. D. 203, 72 N. W. 466, 65 Am. St. Rep. 714.
Whether sale of good will prevents vendor from setting up a rival establishment. 4S
Am. Rep. 223.

tile

Right of one selling good will of professional practice to Bolicit patronage of former
10 L.R.A.(K.S.) 1200.
Sale of business and good will as a limitation upon vendor's right to engage in competing business. 19 L.R.A.<N.S.) 762.
Effect on right of individual partners of sale by firm of good will of business with
or without an agreement not to engage in the same business. 19 L.R.A.(N.S. 769.
clients.

)

§ 5467. Title deeds.

and which are not kept
to the person in

with the

title.

title of real property
pursuant to law belong
may be vested and pass

Instruments essential to the
in a public office as a record

whom for the time being such title
[R. C. 1905, § 4924; Civ. C. 1877, § 579; R. C. 1899, § 3488.]

Replevin to recover deed of real property.

CHAPTER

20 L.K.A.(X.S.)

507.

45.

ACQUISITION OF PROPERTY.
Abtiole

1.

2.
3.

4.

Modes in Which Property May be Acquired. § 5468.
Occupancy, §§ 5469-5471.
Accession to Real Property. §§ 5472-54 7-8.
Accession to Personal Property, §§ 5479-5487.

Article
1.

2.
3.

1.

— Modes

in

Which Property May be Acquired.

How

Property

property acquired.
Occupancy.

§ 5468.

is

acquired by:

Accession.
Transfer.

4. "Will; or,
5.

Succession.

[R. C. 1905, § 4925; Civ. C. 1877, § 580; R. C. 1899, § 3489.]

Article

2.

— Occupancy.

§ 5469. Title by occupancy. Occupancy for any period confers a title sufficient against all except the state and those who have title by prescription,
accession, transfer, will or succession. [R. C. 1905, § 4926; Civ. C. 1877, § 581
R. C. 1899, § 3490.]
Prima facie title shown by occupancy of land as against those having no title may be
overcome hv evidence showing superior right in one holding legal or equitable title.
Jov v. Midland State Bank, 28 S. D. 262, 133 N. W. 276.
As to similar provision in Cal. Civ. Code, | 1006, see King v. Gotz, 70 Cal. 236, 11
Pae. 656.

§ 5470. Prescription. Occupancy for the period prescribed by the code of
procedure or any law of this state as sufficient to bar an action for the
recovery of the property confers a title thereto, denominated a title by prescription, which is sufficient against all.
[R. G. 1905, § 4927; Civ. C. 1877,
§ 5S2; R. C. 1899. § 3491.]
Right to flood another's land is easement acquisition of which by prescription requin-s continuous enjoyment for period of statute of limitations governing actions to
recover land.
Shearer "v. JTutterisehc, Bruder Gemeinde, 28 S. D. 509, 134 N. W. 63.
Power of *tut<> to secure title to private propertv bv adverse possession.
15
civil

I,R.A.(N.S.) 1120.
Acquisition of title by prescription agahi*t public.

26 L/R.A. 451.
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Acquisition by prescription of title to land for purposes of canal. 61 L.R.A. 877.
Adverse possession of railroad right of way. 2 L/R.A. (X.S.) 272.
Acquisition of prescriptive right of way across railroad tracks. 35 L.R.A.(N.S.) 190.
Rights acquired as against the public by adverse possession of highway or city street.
18 L.R.A. 116.
Encroachment on public street or alloy by occupier of abutting property, for storage
or other similar purposes, as basis of adverse possession. 36 L.R.A. (N.S.
1056.
As to similar provision in Cal. Civ. Code, $ 1007. see. Langford v. Poppe, 56 Cal. 73
Thomas v. England, 71 Cal. 456, 12 Pac. 491: Labory v. Los Angeles Orphan Asvlutn.
97 Cal. 270, 32 Pac. 231; Sullivan v. Zeiner, 98 Cal. 346, 20 L.R.A. 730, 33 Pac' 209;
Goodwin v. Seheerer, 10G Cal. 090, 40 Pac. 18; Woodward v. Faris, 109 Cal. 12, 41
Pac. 781; Rice v. Meiners, 136 Cal. 292, 68 Pac. 817.
|

:

All titles to real property vested in any
§ 5171. Titles to real property.
person or persons who have been or hereafter may be in actual open adverse
and undisputed possession of the land under such title for a period of ten
years ami shall have paid all taxes and assessments legally levied thereon,
shall be and the same are declared good and valid in law, any law to the contrary notwithstanding. [R. C. 190:3, § 4928 1899, ch. 158 K. C. 1899, § 3491a.)
;

Valid aa against claim that
22 N. D. 36, 133 X. W. 310.

hill

;

was not constitutionally passed.

Woolfolk

v.

Albrecht.

-

Inapplicable to payment of taxes bv devisee of tenant in common. Barrett v. McCarty,
20 S. D. 75, 104 N." W. 9U7.
Compliance with section operates to confer good and valid title. Woolfolk v. AJbrecht. 22 X. D. S6. 133 X. W. 310.
Technically illegal assessment of taxes for part of ten yeurs will not affect title
acquired by payment of taxes. Murphy v. Xelson, 19 S. D. 197, 102 X. W. 691.
'lacking statutory right; payment of taxes.
Streeter v. Predrickson, 11 X. D. 300.
91 X. W. 692; Power v. Kitching. 10 X. D. 254, 80 X. W. 737.
Deed from heirs of Indian within five years after issuance of homestead patent and
tax deed, constitute color of title. Murphy v. Pierce. 17 S. D. 207, 95 X. W. 925.
Taxes need not be paid for ten successive years within each vear to acquire title.
Murphy v. Redeker, 16 S. D. 615, 102 Am. St. Rep. 722, 94 X. W. 697.
Statutory limitation may be shortened by legislature, provided reasonable time i*
allowed within which actions may be brought.
Power v. Kitching, 10 N. D. 254, 86
N. W. 737; Osborne v. Lindstrora, 9 N. D. 1, 81 X. W. 72, 46 L.R.A. 715.
Adverse possession cannot be made out in part by adverse possession and payment
of taxes bv claimant's grantor.
J. B. Streetcr, Jr., Co. v. Frodrickson, 11 X. D. 300,
91 X. W. 692.
As to form of pleading. Schneller v. Plankinton, 12 X. D. 561, 98 X. W. 77.
As to sufficiency of title as color of title. Stiles v. Granger, 17 X. D. 502, 117 N. W.
777.

Person bound to pay taxes as owner of land cannot purchase at tax sale and such purchase operates only as payment of taxes. Grant v. Burton, 26 S. D. 52, 127 N. W. 480.
Conveyance of homestead void because wife did not join was color of title. Ford v.
Ford, 24 S. D. 644, 124 X. W. 1108.
Abstract failing to show when action involving title to land was commenced is not
sufficient to show period of adverse possession as such period could not be computed.
Hohn v. Bidwell, 27 S. D. 24a, 130 X. W. 837.
Proof must he made of open adverse possession for full period of ten years under color
of title and that taxes were paid by claimant.
Wright
Jones, 23 N. D. 191, 13i

N. W. 1120.
The ten-year period is to be reckoned from the time the adverse possession begins, and
not from the time the first payment of taxes is made. Schauble v. Schulz, 137 Fed. 3Rfl.
The title to land becomes valid by ten years' adverse possession and payment of taxes,
as against minors as well as adults notwithstanding the provisions of section 7372,
Schauble v. Schulz, 137 Fed. 389.
The possession of a vendee of land who enters under an executory contract for the
•ale of land and subsequently receives a conveyance in fulfilment thereof, is adverse from
the time of the entry as to all persons except the vendor. Schauble v. Scbule, 137 Fed.
38a.

The statute is retrospective in its operation but is not for that reason unconstitutional
as a deprivation of property without due process of law as against one who had an opportunity for more than a year after its passage to assert a claim to the land or pay the
Schauble T. 8cbulx, 13?
taxes" thereon before his title was extinguished by the statute.
Fed. 389.
Title by adverse possession as marketable title. 38 L.R.A. (N.S.) 26.
Use of possessory title as a weapon of offense, 46 L.R.A.(X.S.) 487.
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Artiolb 3. Accession to Real Pbopbbtt.
§ 5472. Fixtures, when tenant may remove. When a person affixes his
property to the land of another without an agreement permitting him to remove
it, the thing affixed belongs to the owner of the land, unless he chooses to require the former to remove it; provided, that a tenant may remove from the
demised premises any time during the continuance of his term anything affixed
thereto for the purpose of trade, manufacture, ornament or domestic use, if
the removal can be effected without injury to the premises, unless the thing
has by the manner in which it is affixed become an integral part of the premises.
[R. C. 1905, § 4929 Civ. C. 1877, § 583 R. C. 1899, § 3492.]
;

;

Fixtures remaining attached to a building at expiration of lease belong to owner of
Sweet v. Myers, 3 S. D. 324, 53 N. W. 137.
Fixtures may become personal property br agreement. Myrick v. Bill, 3 D. 2S4, 17

building.

N. W. 268.
Provisions relating to right of tenant to remove property placed on leased land is incorporated in lease by relation. Joslin v. Linder. 26 S. D. 420, 128 N. W. .'00.
Effect upon .the rights of the owner of a building, or of an interest in or a Hen
thereon, of its wrongful removal and attachment to the land of a third person without
the former's consent.
11 L.R.A. N'.S.) 435.
When and againBt whom may fixture* retain character of personal property. 84 Am.
St. Rep. 877.
When tenants may remove fixtures. 11 Am. Dec. 241.
Effect of agreement to prevent fixtures from becoming pnrt of realty as to purchasers.
19 L.R.A. 443.
Heating apparatus as part of realty, as between landlord and tenant. 1 B. R. C. 980.
Is the right, as between landlord "and tenant, to remove trade fixtures, conditional
upon their susceptibility to removal without injury to themselves. IS L7R.A.(N.S.) 423.
Right of tenant to remove electric chandeliers, etc. 3 L.R.A. (N.S.) 69.
Effect of renewing tenancy without reserving right to remove fixtures. 1 L.R.A.(N.S.>
1192; 17 L.R.A. (N.S.) 1135.
Agreement between landlord and tenant as to removal of fixtures and improvements by
latter as affecting third person claiming a mechanic's lien.
45 L.R.A. (N.S.) 100.
Effect of agreement to prevent erections by tenant from becoming part of realty.
19 L.R.A. 443.
Removal of fixtures bv tenant as violation of covenant to leave premises in good condition.
64 L.R.A. 662."
Are things placed ou land with the intention of annexing them fixtures, where they
are never actually attached. 69 L.R.A. 892.
Scope of provision that lessee shall leave alterations, improvements, additions, etc..
on the premises. 42 L.R.A. (N.S.) 546.
i

When from natural causes land forms by
§ 5473. R'parian accretions.
imperceptible degrees upon the bank of a river or stream, navigable or not
navigable, either by accumulation of material or by the recession of the
stream, such land belongs to the owner of the bank, subject to any existing
right of way over the bank.
[R. C. 1905. $ 4930; Civ. C. 1877, § 584; R. C.

*

1899, § 3493.]
land formed by accretion and gradual reliction of nonnavigable lake belongs to
ad oining owner. Olson v. Huntamer, 6 S. D. 364, 66 N. W. 313.
Does public easement in street terminating at shore line follow recession of shore
line.

22 L.R.A. (N.S.) 593.
constitutes accretions.

Wbat

Alluvium and

reliction

58 L.R.A. 193.
title acquired thereby.

and the

33

Am.

Dec. 276;

35

Am.

St. Rep. 307.

Leaseholder's right to accretions to shore lands.
58 L.R.A. 210.
Right to follow accretions across division line previously submerged bv the action of
the water. 51 L.R.A. 425.
Meander line or water line as basis for division of accretions. 12 L.R.A. (N.S.) 687.
Division of alluvium between adjoining riparian owners^
21 L.R.A. 776; 2S
L.R.A. (N.S.) 257.
As to similar provision in Cal. Civ. Code, S 1014 see Fillmore v. Jennings, 78 Cal.
634, 21 Pac. 536.

If a river or stream,
§ 5474. Land removed by stream reclaimed, when.
navigable or not navigable, carries away by sudden violence a considerable
distincruishable part of a bank and bears it to the opposite bank or to
another part of the same bank, the owner of the part carried away may reclaim
•t within a war after the owner of the land to which it has been united takes
possession thereof. [R. C. 1905, § 4931 Civ. C. 1877, § 585 R. C. 1899, § 3494.]

and

:

;
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§ 5475. Islands in navigable streams. Islands and accumulations of land
formed in the beds of streams which are navigable, belong to the state, if there
is no title or prescription to the contrary.
[R. C. 1905, § 4932 Civ. C. 1877,
;

§

586; R. C. 1899, § 3495.]
Title to islands.
33 Am. Dec.

281.

as between governments. 58 L.R.A. 673.
as between state and subject 58 L.R.A. 673.
as between opposite owners. 58 L.R.A. 674.
island attached to shore by accretion. 6 L.R.A.(N.S.) 194.
How far islands included in government grants. 58 L.R.A. 675.
Accretions to islands. 35 Am. St. Rep. 312; 72 Am. St. Rep. 280.

§ 5476. In other streams. An island or accumulation of land formed in a
stream which is not navigable belongs to the owner of the shore on that side
where the island or accumulation is formed, or if not formed on one side only,
to the owners of the shore on the two sides, divided by an imaginary line
drawn through the middle of the river. [R. C. 1905, § 4933; Civ. C. 1877,
§

587; R. C. 1899,

§ 3496.]
Effect of island on division of rights between opposite riparian owners. 26 L.R.A. 285.
Right to island attached to shore by accretion. 6 L.R.A. ( N.S. ) 194.

If a stream, navigable or not
§ 5477. Island formed by new channel.
navigable, in forming itself a new arm divides itself and surrounds land
belonging to the owner of the shore and thereby forms an island, the island
belongs to such owner. [R. C. 1905, § 4934; Civ. C. 1877, § 588; R. C. 1899.
§

3497.]

§ 5478. When ancient bed taken as indemnity. If a stream, navigable or
not navigable, forms a new course, abandoning its ancient bed, the owners of
the land newly occupied take by way of indemnity the ancient bed abandoned,
each in proportion to the land of which he has been deprived. [R. C. 1905,
§ 4935; Civ. C. 1877, § 589; R. C. 1899, § 3498.]

Article

4.

Accession of Personal Property.

When things belonging to different
§ 5479. Things inseparably united.
owners have been united so as to form a single thing and cannot be separated
without injury the whole belongs to the owner of the thing which forms the
principal part, who must, however, reimburse the value of the residue to the
other owner or surrender the whole to him. [R. C. 1905, '§ 4936; Civ. C. 1877,
§ 590: R. C. 1899, § 3499.]
Inventor of secret cost and selling marks has a property which law will protect. Simmons Hwd. Co. v. Waibcl, 1 S. D. 488, 47 N. W. 814, 36 Am. St. Rep. 755, 11 L.R.A. 267.
Title by accession.
S4 Am. Dec. 583.
May title to personal property taken bv one not the owner be acquired by accession.
44

Am.

St.

Rep. 444.

Accession, alteration in the form of property which do not affect the title.
4 Am.
Dec. 369; 5 Am. Dec. 205.
Replevin for undivided interest in commingled goods. 37 L.R.A. (N.S.) 270.
Title by accession to crops, fruit and timber wrongfully severed.
32 L.R.A. 422.

That part is to be deemed the principal
§ 5480. Principal part defined.
part to which the other has been united only for the use, ornament or completion of the former, unless the latter is the more valuable and has been united
without the knowledge of its owner, who may in the latter case require it to
be separated and returned to him, although some injury should result to the
thing to which it has been united. [R. O. 1905, § 4937; Civ. C. 1877, § 591;
R. C. 1899, § 3500.]
If neither part can be considered the principal
§ 5481. Further defined.
within the rule prescribed by the last section, the more valuable, or if the
values are nearly equal, the more considerable in bulk is to be deemed the
principal part. [R. C. 1905, § 4938 Civ. C. 1877, § 592 R. C. 1899, § 3501.]
§ 5482. Thing made from another's materials. If one makes a thing from
materials belonging to another the latter may claim the thing ou reimbursing
the value of the workmanship unless the value of the workmanship exceeds
;

;
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§§ 5482-5488

the value of the materials, in which case the thing belongs to the maker on
reimbursing the value of the materials. [R. C. 1905, § 4939; Civ. C. 1877,
§ 593; B. C. 1899, § 3502.]
Accession by labor bestowed on personal property. 26 Am. Rep. 525.
Rights and remedies of owner of standing timber which has been manufactured into
lumber after expiration of time stipulated for removal.

29 L.R.A.(N.S.) 552.

§ 5483. Blended materials. When one has made use of materials which in
part belong to him and in part to another in order to form a thing of a new
description without having destroyed any of the materials, but in such a way
that they cannot be separated without inconvenience, the thing formed is
common to both proprietors in proportion, as respects the one, of the materials
belonging to him, and as respects the other, of the materials belonging to
him and the price of his workmanship. [R. C. 1905, § 4940; Civ. C. 1877,
§ 594; R. C. 1899, § 3503.]
§ 5484. Admixtures of materials. When a thing has been formed by the
admixture of several materials of different owners and neither can be considered the principal substance, an owner, without whose consent the admixture was made, may require separation if the materials can be separated without inconvenience. If they cannot be thus separated the owners acquire the
thing in common in proportion to the quantity, quality and value of their
materials but if the materials of one were far superior to those of the others,
both in quantity and value, he may claim the thing on reimbursing to the
others the value of their materials. [R. C. 1905, § 4941 Civ. C. 1877, § 595
R. C. 1899, § 3504.]
The foregoing
§ 5485. Foregoing sections not applicable to willful use.
sections of this chapter are not applicable to cases in which one willfully uses
the materials of another without his consent; but in such cases the product
[R. C.
belongs to the owner of the material if its identity can be traced.
1905. § 4942; Civ. C. 1877, § 596; R. C. 1899, § 3505.]
§ 5486. Material restored in kind or value paid. In all cases when one
whose material has been used without his knowledge in order to form a product
of a different description, can claim an interest in such product, he has an
option to demand either restitution of his material in kind in the same quantity, weight, measure and quality, or the value thereof; or when he is entitled
[R. C. 1905, § 4943
to the product, the value thereof in place of the product.
Civ. C. 1877, § 597 R. C. 1899, § 3506.1
One who wrongfully employs materials belonging to
§ 5487. Damages.
another is liable to him in damages, as well as under the foregoing provisions
of this chapter. [R. C. 1905, § 4944; Civ. C. 1877, § 598; R. C. 1899, § 3507.]
;

;

;

CHAPTER
Abtiolb

46.

1.

TRANSFER.
Definition op Transfer, §§ 5188,

2.

What May

3.

4.
5.

5489.

be Transferred, §§ 5490-5492.
Mode of Transfer, §§ 5493-5500.
Interpretation of Grants, §§ 5501-5507.
Effect of Transfer, §§ 5508-5510.

Article

— Definition

1.

of Transfer.

§ 5488. Transfer defined. Transfer is an act of the parties or of the law
by which the title to property is conveyed from one living person to another.
[R. C. 1905, § 4945; Civ. C. 1877, § 599; R. C. 1899, § 3508.]
Transfer of corporate stock under execution. Van Cise v. Bank, 4 D. 485, 33 N. W. 897
Conveyance without consideration is valid between parties. Bernardy v. Colonial &
U. S. Mortg. Co., 17 S. D. 637, 106 Am. St. Rep. 791, 98 N. W. 166.
As to real estate being subject to mortgage by holder of legal title between foreclosure
North Dakota Horse & Cattle Co. v. Serum
sale and expiration of redemption period.
gard, 17 N. D. 4G6, 29 L.R.A.(N.S.) 508, 117 N". W. 453.
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A

voluntary transfer is
§ 6489. Consideration unnecessary to validity.
contract, subject to all rules of law, concerning contracts in
[B. C.
general except that a consideration is not necessary to its validity.
1905, § 4946; Civ. C. 1877, § 600; R. C. 1899, § 3509.]
Acknowledgment of consideration in deed and its effect. 17 Am. Dec. 523.
Consideration necessary to sustain covenant to stand seized. 8 Am. Dec. 366.
As to similar provision in Cal. Civ. Code, § 1040. see Feeney v. Howard, 79 Cal. 523.
4 L.R.A. 626, 12 Am. St. Rep. 162, 21 Pac. 984.

an executed

Abticle 2.—

What may be

What May Be Transferred.

Property of any kind may be transferred except as otherwise provided bv
this article.
[R. C. 1905, § 4947
*
Civ. C. 1877, § 601 ; R. C. 1899, § 3510.]
As to real estate being subject to mortgage by holder of legal title between foreclosure
sale and expiration of redemption period. North Dakota Horse & Cattle Co. v. Serum
§ 5490.

transferred.

gard, 17 X. D. 466, 29 L.R.A. (N.S.) 508, 117 N. W. 453.
As to similar provision in Cal. Civ. Code, ( 1044, sec La
231, 18 Am. St. Rep. 179, 24 Pac. 42.

Rue

v.

Gpuezingcr, 84 Cal.

§ 6491. Possibility not transferable. A mere possibility, not coupled with
an interest, cannot be transferred. [R. C. 1905, § 4948; Civ. C. 1877, § 602;
1899, § 3511.]
Release bv heir in lifetime of ancestor of his interest in estate of ancestor
Re Thompson, 26 S. D. 576, 12S N. W. 1127, Ann. Cas. 1913B, 446.

is

inoper-

ative.

§ 5492. Right of re-entry not transferable. A mere right of re-entry or of
repossession for breach of a condition subsequent cannot be transferred to
any one except the owner of the property affected thereby. [R. C. 1905.
$ 4949; Civ. C. 1877, * 603; R. C. 1899, § 3512.]
What law determines the right to a divorce. 59 L.R.A. 141.

Article

How

3.

— Mode

of Transfer.

A

transfer may bo made without writing in every case
in which a writing is not expressly required bv statute.
[R. C. 1905, § 4950:
Civ. C. 1877, § 604; R. C. 18!)9, § 3513.]

§ 5493.

.

made.

Cbo*e in action transferable by parol or written assignment.
N. D. 474, 79 N. W. 993.
Validity of oral agreement to assuror or assign land contract.

As to similar provision in Cal. Civ. Code, 1052, sco Edwards
53 Pac. 821; Smith v. Peck, 128 Cal. 327, 61 Pac. 77.
Jj

§ 5494. Written transfers named.

Roberts

v.

Bank,

s

3 L.R.A. (N.S.) 147.
v. Wagner, 121 Cal. 37<5.

A

transfer in writing is called a grant,
or conveyance or bill of sale. The term 44 grant " in this and the next two
articles iucludes all these instruments unless it is especially applied to real
property. [R. C. 1905, § 4951 ; Civ. C. 1877, § 605 R. C. 1899, § 3514.]
A grant takes effect so as to
§ 5495. Grant effectual only on delivery.
vest the interest intended to be transferred only upon its delivery by th»grantor. [R. C. 1905. § 4952; Civ. C. 1877, § 606; 1899, § 3515.]
Deed passes no title if neither actually nor constructively delivered. McManus v.
Commow, 10 N. D. 340, 87 N. W. 8.
Undelivered written transfer or assignment of property as a gift.
21 L.R.A. 693.
Undelivered deed as memorandum to satisfy statute of frauds. 22 L.R.A. 273.
Validation of undelivered deed by ratification or estoppel of grantor. 9 L.R.A. (N.S.
;

\

945.

A

grant duly executed is presumed
§ 5496. Delivery presumed at its date.
to have been delivered at its date.
[R. C. 1905, § 4953; Civ. C. 1877, *§ 607;
R. C. 1899, § 3516.]
On presumption as to delivery of deed on day of its date. Leonard v. Fleming, 13
N. D. 629, 102 X. W. 308.
Presumption that grant was delivered at its date does not apply to deed in possess
sion of grantor.
Cassidy v. Holland, 27 S. D. 287, 130 X. W. 771.
Whether delivery of deeds presumed to have been at their dates or at the dates of
their acknowledgment.
86 Am. Dee. 63.
As to similar provision iu Cal. Civ. Code, S 1055, wc Ward v. Dougherty. 75 Cal. 240.
7 Am. St. Rep. 151, 17 Pac. 193; Lewis v. Burns. 122 Cal. 358, 55 Pac. 132.
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A

grant cannot be delivered to the gram* *t
§ 5497. Delivery is absolute.
conditionally. Delivery to him or to his agent as such is necessarily absolute

and the instrument takes effect thereupon, discharged of any condition on
which the delivery was made. [R. C. 1905, § 4954; Civ. C. 1877, § 608; R. C.
1899, § 3517.]

No conditional delivery of duplicate of valid contract which has already been actually
delivered and taken effect. Bank of Gilby v. Farnsworth, 7 N. D. 6, 72 N. W. 901. as
L.R.A. 843.
Delivery of deed to grantee or his agent as such is absolute. Merrill v. Hurley, fi
8. D. 592, 02 N. W. 958, 55 Am. St. Rep. 859.
Agent cannot deliver grant conditionally reserving benefit to himself adverse to his
employer. Holt v. Colton, 4 D. 67, 22 N. *W. 495.
Mortgage takes effect on ite delivery discharged of any condition on which delivery
was made. Sargent v. Cooley, 12 N. D.'l, 94 N. \V. 576.
Manual delivery of deed of land bv grantor to grantee i* absolute and conveys title
to grantee.
Ueland v. More Bros., 22 X. D. 283, 133 N. W. 543.
Fact that party may have manual possession of contract does not show complete
delivery as question is still open whether other partv inteudeil delivery beyond power
of recall. Koester v. Northwestern Port Huron Co., 24 S. D. 516, 124
W. 740.
Delivery of deed. 16 Am. Dec. 35: 53 Am. Kep. 2SU: 53 Aiu. St. Kcp. 537.
16
Effect of delivery of deed to grantee, subject to a future extrinsic condition.

N

L.R.A.(X.S.) 941.

§ 5498. Delivery in escrow. A grant may be deposited by the grantor with
a third person to be delivered on the performance of a condition and on
delivery by the depositary it will take effect. While in the possession of the
third person and subject to condition it is called an escrow.
[R. C. 1905.
§ 4955; Civ. C. 1877, § 609; R. C. 1899, § 3518.
Transfer and pledge of corporate stock. Van Cise v. Bank, 4 D. 435. 33 N. W. 897.
What constitute* escrow. X.viiols & Sliepard Co. v. Bank, 6 X. D. 404, 71 N. VY. 135.
Escrows. 130 Am. St. Kep. 910.
deeds delivered in. 53 Am. St. Hep. 555.
Effect of deed
L.R.A.(N.S.) 628.

delivered

in

escrow

as

further

security

for

mortgage

Effect of delivery in escrow of bond unsigned by principal obligor.

debt.

2

12 L.'R.A.(N.S.)

1120.
Effect of delivery in escrow as to bona fide purchaser from grantee who lias wrongfully obtained and* recorded the deed.
17 L.U.A. 511.
Delivery of deed in escrow as ihaii^e of title or interest. 38 L.R.A.(X.S.) 142.
Effect upon escrow of the imposition of conditions in violation of vendor's contract.
11 LJLA.(X.S.) 1183.
Proof of escrow agreement by parol. 18 L.R.A.(X.S.) 337.
When deeds remain in escrow and when deemed presently operative. 23 Am. Dec. 408.
Xegotiable instruments deposited in escrow and put in 'circulation without authority.
11 Am. St. Rep. 314.

§ 5499. Redelivery does not retransfer. Redelivering a grant of real property to the grantor or cancelling it does not operate to retransfer the title.
[R. C. 1905, § 4956; Civ. C. 1877, § 610; R. C. 1899, § 3519.]
Return and cancellation of deed will not revest legal title in grantor. Parszvk
v. Mach, 10 S. D. 555, 74 N. W. 1027.
Destruction of deed does not devest title; person deliberately destroying his deed not
permitted to produce secondary
evidence to sustain it. Russell v. Meyer, 7 N. D. 335,
'
75 X. W. 202, 47 L.R.A. 637.
Offer to redeliver deed is not an offer to restore; property.
Johnson v. Burnside. 3
S. D. 230. 52 X. W. 1057.
As to redelivery of deed transferring equitable title. Barnhart v. Anderson, 22 S. I).
395, 118 X. W. 31.
Effect of destruction, cancellation or delivery to grantor for that purpose of delivered
but unrecorded deed. 18 L.R.A. (X.S.) 1167; 34 L.RJUX.S.) 495.

Though a grant is not
§ 5500. When deemed constructively delivered.
actually delivered into the possession of the grantee it is yet to be deemed
constructively delivered in the following cases:
1. When the instrument is by the agreement of the parties at the time of
execution understood to be delivered and under such circumstances that the
grantee is entitled to immediate delivery or,
;
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2.

When

Transfer.

delivered to a stranger for the benefit of a grantee and hi*
or may be presumed. [R. C. 1905, § 4957; Civ. C. 1877, § 611

it is

assent is shown
R. C. 1899, § 3520.]

Grantee may accept a deed first delivered to stranger ; such acceptance relates ba»k
to time of delivery. Arnogaard v. Arnegaard, 7 N. D. 475, 75 N. W. 797, 41 L.R.A. 2.1>
Right of grantor to revoke deed delivered to stranger to be delivered by him to
grantee after grantor's death. 4 L.R.A.(N.S.) 816; 9 L.R.A. (N.S.) 317.
Permitting undelivered deed wrongfully recorded by grantee to remain on record, ns
estoppel of grantor or his successors to deny its delivery at. against one purchasing in
reliance on the record. 7 L.R.A.(N.S.) 712.
Delivery to third person, or for record, or record of deed.
84 L.R.A. 865; 9
L.R.A.(N.S.) 224; 38 L.R.A.(N.S.) 941.
Delivery of deed to a third person for the U6e of the grantee. 40 Am. Rep. 217.
As to similar provision in Cal. Civ. Code, 8 1059, we Hibberd v. Smith, 67 Cal. 547.
56 Am. Rep. 726, 4 Pac. 473, 8 Pac. 46.

Article

4.

— Interpretation op Grants.

§ 5501. Interpreted same as contracts. Grants are to be interpreted in
manner with contracts in general except so far as is otherwise provided
by this article. [R. C. 1905, § 4958; Civ. C. 1877, § 612; R. C. 1899, § 3521.]
Where grantor describes land properly and then adds an incorrect specific description
by metes and bounds, first description prevails. Novotny v. Danforth, 9 S. D. 301, 68
like

Words

sufficient to constitute a conveyance,
31 Am. St. Rep. 26.
of present grant do not convey title.
48 Am. Dec. 45.
to similar provision in Cal. Civ. Code, $ 1066, see Barnett v. Barnett, 104 Cal. 298.
37 Pac. 1049.

When words
As

A

clear and
§ 5502. Limitation not controlled by words less clear.
tinct limitation in a grant is not controlled by other words less clear and
tinct.
[R. C. 1905, § 4959; Civ. C. 1877, § 613; R. C. 1899, § 3522.]
Construction of the word* " more or less" and " from" or " to." 28 Am. St. Rep.
As to similar provision in Cel. Civ. Code,
1067, see Watson
Sutro, 86 CaL
24 Pac. 172", 25 Pac 64.
ft

dis-

dis631.
500.

§ 5503. When recourse had to recitals. If the operative words of a grant
are doubtful recourse may be had to its recitals to assist the construction.
[R. C. 1905, § 4960; Civ. C. 1877, § 614; R. C. 1899, § 3523.]
grant is to be in§ 5504. In favor of grantee except public grants.
terpreted in favor of the grantee, except that a reservation in any grant and
every grant by a public officer or body, as such, to a private party is to be
interpreted in favor of the grantor.
[R. C. 1905, § 4961; Civ. C. 1877, § 615;
R. C. 1899, § 3524.]
As to when sale of land by guardian of minors to corporation for railroad purpose*
passes unconditional fee title. Sherman v. Sherman, 23 8. D. 4B6, 122 N. W. 439.
Ab to similar provision in Cal. Civ. Code, § 1069, see Cullen v. Sprigg, 83 Cal. 56,

A

23 Pac. 222;

Adams

v.

Hopkins, 144 Cal.

19,

77 Pac. 712.

Former part

prevails.
If' several parts of a grant are absolutely
irreconcilable the former part prevails.
[R. C. 1905, § 4962; Civ. C. 1877,
§ 616; R. C. 1899, § 3525.]
In grant containing correct description of land followed by incorrect description by
metes and bounds, first description prevails. Novotny v. Danforth, 9 8. D. 301, 68

§ 5505.

N.

W.

749.

Construction of repugnant clauses of deed. Ill Am. St. Rep. 770.
12
Effect of other language in deed to cut down estate conveved by granting clause.
L.R.A.(N.S.) 956 24 L.R.A.fN.S.) 514; 42 L.R.A.(N.S.) 379.
As to similar provision in Cal. Civ. Code, | 1070, see Pellissier v. Corker, 103 Cal. 516.
37 Pac. 465.
;

When a future interest is limited by a
§ 5506. Without issue defined.
grant to take effect on the death of any person without heirs, or heirs of his
equivalent
words such words must be taken to
body, or without issue, or in
mean successors or issue living at the death of the person named as ancestor.
[R. C. 1905, § 4963; Civ. C. 1877, § 617; R. C. 1899, § 3526.]
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$§ 5507-5510

§ 5607. Words unnecessary to fee. Words of inheritance or succession are
not requisite to transfer a fee in real property. [R. C. 1905, § 4964; Civ. C.
1877, § 618; R. C. 1899, § 3527.]
in writ in? may transfer title without words of inheritance.
Evenson t.
S. D. 382, 53 N. W. 747, 44 Am. St Rep. 802.
to similar provision in Cal. Civ. Code, i 1072, see Painter v. Pasadena Land *
Water Co., 91 Cal. 74, 27 Pac. 539; Barnett v. Barnett, 104 Cal. 298, 37 Pac. 1049.

Instrument

Webster, 3

As

*

Abtiolr
§ 5508. Vests actual title.
title to the thing transferred

5.

— Effect

of Transfeb.

A

transfer vests in the transferee all the actual
which the transferrer then has unless a different
necessarily implied. [R. C. 1905, § 4965; Civ. C.

intention is expressed or is
1877, § 619 R. C. 1899, § 3528.]
Transfer of note secured by mortgage
;

5 S. D. 549, 59 N. W. 722,
Transfer vests only such
63 N. W. 538.
As to real estate being
closure sale and expiration

mortgage with

carries

29 L.H.A. 33.
title as the grantor has.

it.

llosenbaam

Parker
v.

v.

Randolph.

Foss, 7 S. D. 83,

subject to mortgage by bolder of legal title between foreof redemption period. North Dakota Horse & Cattle Co. v.
Serumgard, 17 N. D. 466, 29 L.R.A.(N.S.) 50S, 117 N. W. 453..
§ 5509. Thing includes incidents. The transfer of a thing transfers also
all its

incidents unless expressly excepted

but the transfer of an incident

;

to a thing does not transfer the thing itself. [R. C. 1905, § 4966 Civ. C. 1877,
§ 620; R. C. 1899, § 3529.]
Transfer of note carries with it lien of mortgage given to secure it. State v. Mellette.
16 8. D. 297, 92 N. W. 395.
What appurtenances pass by deed. 81 Am. St. Rep. 764.
Will real estate pass under the word " effects " in a written- instrument. 12
;

L.R.A.(N.S.) 661.

How
How

far title to islands is included in private gvant.
58 L.R.A. 677.
far grant of mill includes water rights.
58 L.R.A. 487.
Right to use water for irrigation passing by deed. 65 L.R.A. 409.
Grants of parcel abutting on abandoned street as carrying grantor's title to fee of
former street 32 L.R.A.(N.S.) 778.
Conveyance of real property as carrying right to telephone service. 42 L.R.A.( N.S.I

1021.
"Right

2
to subjacent support upon conveyance of minerals apart from surface.
L.R.A.(N.S.) 1115.
Condemnation or grant of land for railroad right of way as carrying right to lateral
and subjacent support. 32 L.R.A.(N.S. 155.
Devise or bequest of property as passing good will with business conducted in connection therewith.
16 L.R.A.I N.S.) 240.
What articles will pass as appurtenances on sale of business plant. 8 L.R.A.(N.S.)
)

795.

What articles will pass as appurtenances upon sale of chattels. 8 L.R.A.(N.S.) 793.
Assignment of copyrighted story as carrying exclusive right to dramatise it. 41
L.RJMN.S.) 1002.
As to similar provision in Cal. Civ. Code,
Am. Rep. 558, 10 Pac. 409; Duncan v. Hawn,

10S4, see Cross v. Kitts, 69 Cal. 217, 58
104 Cal. 10, 37 Pac. 626.

§

A

present interest and the bene§ 5510. Benefit taken though unnamed.
fit of a condition or covenant respecting property may be taken by any
natural person under a grant, although not named a party thereto. [R. C.
1905, § 4967 i Civ. C. 1877, § 621 ; R. C. 1899, § 3530.)

«4
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47.

TRANSFER OF REAL PROPERTY.
Articl*

1.
2.
3.

Mode op Transfer, §§ 6511-6517.
Transfers Subject to Coal Deposits, §§
Epfect of Transfer, §§ 5520-5532.
Article

1.

5518. 5519.

— Mode of Transfer.

An estate in real property other than
exceeding one year, can be transferred
only by operation of law or by an instrument in writing, subscribed by the
party disposing of the same or by his agent thereunto authorized by writmg. [R. C. 1905, § 4968; Civ. C. 1877, § 622; R.
1899. § 3531.]
Any instrument in writing subscribed by grantor in which grantor, grantee, consideration and property are specified, is sufficient, though term "grant" not used.
Evenson v. Webster, 3 S. D. 3S2, 53 X. W. 747, 44 Am. St. Rep. 802.
§ 5511. Only by law or writing.
an estate at will or for a term not

C

Section not applicable to oral contract to reconvcy land held as security.

Swenson, 16 S. D. 357, 92 X. W. 1065.
Lease for n year need not be in writing.
557, 62 N. W. 432.

Pitts Agricultural

Works

v.

Phillips v.

Young, 6 8. D.

As to wliat constitutes valid transfer of real property. State v. Mellette, 16 S. D.
297, 92 X. W. 395.
Inapplicable to oral advancement of purchase price bv one taking title. Phillips v.
Swenson, 16 S. D. 357, 92 X. W. 1065.
Agent not authorized by writing cannot insert grantee's name in an acknowledged
deed.
Lund v. Thackery, 18 S. D. 113, 99 X. W. 856.
Standing timber cannot be transferred by oral contract. Polk v. Carney, 21 S. D. 295
130 Am. St. Hep. 7 Iff, 112 X. W/147.
Railway right of way across land of another constitutes interest in land under Btatute
of frauds, which must he evidenced bv grant in writing. Spawn v. South Dakota C. R.
Co., 26 S. D. 1. 127 N. W. 648, Ann. Cas. 19121), 979.
When may instrument otherwise ineffective as a conveyance of real property be- upheld
as a covenant to stand seized to uses.
38 L.R.A.(X.S.) "937.
Execution of deed in name of deputy. 42 L.R.A. (X.S.) 880.
Execution of deed by attorney in fact or agent.
L.R.A. (N.S.) 805.
Signing deeds by proxy. '_'2 L.R.A. 297.
Proof of signature by mark when attesting witnesses are dead or cannot remember
transaction.
44 L.R.A." 140.
As to similar provision in Cal. Civ. Code. $ 1091, see Blaisdell v. Leach, 101 Cal. 405,
40 Am. St. Rep. 65. 35 Pac. 1019; Tuffree v. Polhcmus, 108 Cal. 670, 41 Pac. S06;
Siddall v. Haight, 132 Cal. 320, 64 Pac. 410; Nathan v. Dierssen, 134 Cal. 282, 66 Pac.
485.

U

§ 6512. By-laws empowering officers to execute. Any foreign or domestic
corporation may in its by-laws empower any one or more* of its officers severally or conjointly to execute and acknowledge in its behalf conveyances,
transfers, assignments, releases, satisfactions or other instruments affecting
liens upon, titles to or interests in real estate.
[R. C. 1905, § 4969; 1893. ch.
42, § 1 R. C. 1899, § 3532.]
5513.
Who
executes
if
empowered.
not
so
In the absence of any bj'§
laws the president or secretary of any corporation, and the president, secretary,
treasurer or cashier of any loan, trust or banking corporation may execute
and acknowledge such instruments when authorized by resolution of the board
of directors. [R. C. 1905. § 4970; 1893, ch. 42, § 5; R. C. 1899, § 3533.]
§ 5514. Prior instruments legalized. All instruments affecting liens upon,
titles to or interests in real estate heretofore executed and acknowledged in
i?ood faith by the treasurer or cashier in behalf of any loan, trust or banking
corporation are declared valid and effectual to the same extent as they would
have been had the last two sections been in force at the time of their execution.
[R. C. 1905, § 4971; 1893. ch. 42, § 3; 1895, § 3534.]
;
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§§ 5515-5519

Form

of corporation signature. The signature of a corporation to
any instrument mentioned in section 5512 shall be as follows
(full name of corporation.)
By (some officer authorized by resolution or the by-laws of the corporation
to execute and acknowledge such instrument).
(official designation of person signing.)
Attest
[Seal.]

Secretary.

[B. C. 1905, § 4972; R. C. 1895, § 3535.]
§ 5516. Proved by subscribing witness. Seal unnecessary. Form of grant.
The execution of a grant of such estate in real property, if it is not duly
acknowledged must, to entitle the grant to be recorded, be proved by a subscribing witness or as otherwise provided in sections 5571 and 5572.
The
absence of the seal of any grantor or his agent from any grant of an estate
in real property heretofore or hereafter made shall not invalidate or in any

manner impair the same. A grant of an
made in substance as follows:
This grant made the
day of
between A. B., of
of the second part, witnesseth

,

:

estate in real property

may

be

, in the year
of the first part, and C. D., of
That the party of the first part hereby grants

to the party of the second part in consideration of
dollars,
now received, all the real property situated in....
and bounded
(or described) as follows:
Witness the hand of the partv of the first part.
A. B.
(R. C. 1905, § 4973: Civ. C. 1877, §§ 623, 624; R. C. 1809, §§ 3536, 3537.]
Validity of tax died unaffected by omission of seal therefrom. Northwestern Mortg.
Trust Co. v. Levtzov, 23 S. D. 562, 122 N. W. 600.

§ 5517. Separate deeds of husband and wife to same property legalized. In
all cases where a married man or woman has heretofore conveyed real property which may have been the homestead of himself or herself, or family, by a
deed duly signed and acknowledged, but not signed by the wife or husband of
such grantor, and such wife or husband, either before or after, by a deed duly
signed and acknowledged, conveys the same real estate to the same grantee
or a subsequent grantee from him, this conveyance by such separate deeds
shall be valid and effectual to pass the title to such grantee or subsequent
grantee, the same as if the conveyance had been made by a single instrument
duly executed and acknowledged by both husband and wife. [1913, ch. 182;
R. C. 1905, § 4974; 1905, ch. 156.]

Article

2.

— Transfers

Subject to Coal Deposits.

§ 5518. Reservation of coal or other deposits limited to description. That
all deeds and transfers of real property in this state that reserve to the
grantor the coal or other deposits in said property snail contain an accurate
description of the coal or other mineral deposits reserved to the grantor, its
nature, length, width and thickness and the coal or other mineral deposits
reserved to the grantor shall be limited to such description. Provided that
the provisions hereof shall not apply to state and school lands.
[1911, ch.
304, § 1.]
§ 5519. Reservation without description ineffectual. Every deed and transfer of real property in this state that recites a reservation to the grantor of
the coal deposits in said property, but which does not contain an accurate
description of such deposits as required in section 5518 shall be construed to
transfer to the grantee named in such deed, all right, title and interest to such
property and all deposits of coal or other minerals imbedded therein, notwithstanding such attempted reservation. [1911, ch. 304, § 2.]
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Article

3.

Transfer of

Rml

Property

— Effect of Transfer.
A

transfer of real prop§ 5620. Passes easements. Creates an easement.
erty passes all easements attached thereto and creates in favor thereof an
easement to use other real property of the person whose estate is transferred
in the same manner and to the same extent as such property was obviously
and permanently used by the person whose estate is transferred for the
benefit thereof at the time when the transfer was agreed upon or completed.
[R. C. 1905, § 4975; Civ. C. 1877, § 627; R. C. 1899, § 3538.]
Implied easement by exhibiting unfiled plat to intending purchaser.

35 L.R.A. (N.S.)

938.

Right of purchaser of property according to plat to easements in street* or ways
indicated thereon, other than those on which his property abuts. £S L.R.A. (N.S.) 1024.
Right of grantee to claim an easement, implied covenant or estoppel, as against the
grantor, by a call in the deed for a street or alley in which the grantor owns the fee.
14 L.R.A.(N'.S.) 878.
Effect of bounding grant on private way to carry title thereto.
24 L.R.A.<N.S.) 539.
Rounding land on alley as covenant that alley exists, where grantor does not own the
10 L.R.A. (N.S.) 964.
Implied grant of easement in partition deed. 3 L.R.A. (N.S.) 1082.
Devise as carrying visible easement.
38 L.R.A.(N.S.) 882.
Effect of division of tract with visible servitude in favor of one parcel upon another.
6 L.R.A.(N.S.) 410.
Easement by severance of tract of land with apparent benefit existing. 26 L.R.A. ( N.S.
316.
Implication from necessity of easement other than right of way. 8 L.R.A. (N.S.) 32S.
Creation of easements of* light and air by severance of tract of land with apparent
benefit existing.
26 L.R.A. (N.S.) 369.
As to similar provision in CaL Civ. Code,
1104, see Cave v. Crafts, 53 Cal. 13'
fee thereof.

{

-.

Blum v. Weston, 102 Cal. 362, 41 Am. St. Rep. 188, 36 Pac. 778; Jones v. Sanders, 138
Cal. 405, 71 Pac. 506; Pendola v. Ramm, 138 Cal. 517, 71 Pac. 624.
§ 5521. Covenants implied from use of word " grant." From the use of
11
the word
grant " in any conveyance by which an estate of inheritance or fee
simple is to be passed the following covenant and none other, on the part
of the grantor for himself and his heirs to the grantee, his heirs and assigns,
are implied unless restrained by express terms contained in such conveyance
1. That previous to the time of the execution of such conveyance the
grantor has not conveyed the same estate, or any right, title or interest therein
to any person other than the grantee.
2. That such estate is at the time of the execution of such conveyance
free from incumbrances done, made or suffered by the grantor or any person
Such covenants may be sued upon in the same manner
claiming under him.
as if they had been expressly inserted in the conveyance. [R. C. 1905, § 4976
Civ. C. 1877, § 628; R. C. 1899, § 3539.]
Deed may omit covenants of warranty and grantor is bound by such covenants as he
chooses to fnsert in addition to those implied bv word " grant." Citizens* Bank v. Shaw,

W. 779.
Rule that prantee in quitclaim deed of realty takes subject to prior equities not
applicable to bill of sale of personalty given and intended as mortgage. Rosenbaum v.
Foss. 14 S. D. 184, 56 N. W. 114.
Wife joining in quitclaim deed not purporting to convey fee-simple title is not within
statute, so that her after-acquired title will not pass to grantee.
State v. Kemmerer, 14
S. D. 169. 84 N. W. 771.
Implied covenant raised by word "grant" is restrained by express covenant against
incumbrances, limited by its terms. Dunn v. Dietrich, 3 N. D. 3, 53 N. W. 81.
Covenants implied in deeds. 2 Am. Dec. 234.
As to similar provision in Cal. Civ. Code, § 1113, sec Jeffers v. Easton, E. k Co., 113
Cal. 345. 45 Pac. 680; Woodward v. Brown, 119 Cal. 283, 63 Am. St. Rep. 108, 51 Pac.
2, 542; Holzheier v. Hayes, 133 Cal. 456, 55 Pac. 968; Lyles v. Perrin, 134 Cal. 417.
66 Pac. 472.
14 S. D. 197, 84 N.

Every grant of an estate in real
§ 5522. Grant conclusive against whom.
property is conclusive against the grantor and every one subsequently claiming under him, except a purchaser or incumbrancer who in good faith and
for a valuable consideration, acquires a title or lien by an instrument that
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is first

duly recorded.

[B. C. 1905, § 4977

;

§§ 5522-5527

Civ. C. 1877, § 629

;

R. C. 1899,

§ 3540. ]

Grantee of land from entryman before issuance of patent has title paramount to
mortgagee after issuance, where grantee's deed was recorded. Bernardy . Colonial
& U. iS. Mortg. Co., 17 S. D. 637, 106 Am. St. Rep. 791, 98 N. VV. 166.
When grantees become liable upon covenants. 47 Am. Hep. 473.

As to similar provision in Cal. Civ. Code, I 1107, Bee doorman v. Wallace, 75 Cal.
552, 17 Pae. 680; Warnock v. Harlow, 96 Cal. 298, 31 Am. St. Rep. 209, 31 Pac. 166;
Riley r. Martinclli, 97 Cal. 575, 21 L.R.A. 33, 33 Am. St. Rep. 209, 32 Pac. 579; Adlcr
v. Sargent, 109 Cal. 42, 41 Pac. 799; Murphy v. Clayton, 113 Cal. 153, 45 Pac. 267.

A

grant made by the owner of an estate
§ 6523. Grant valid pro tanto.
for life or years, purporting to transfer a greater estate than he could lawfully transfer, does not work a forfeiture of his estate, but passes to the
grantee all the estate which the grantor could lawfully transfer. [R. C. 1905,
§ 4978; Civ. C. 1877, § 630; R. C. 1899, § 3541.]
transfer of land bounded by a highway passes
§ 5524. Title to highway.
the title of the person whose estate is transferred to the soil of the highway
in front to the center thereof unless a different intent appears from the grant.
(R. C. 1905, § 4979; Civ. 0. 1877, § 631 R. C. 1899, § 3542.]
Conveyance of property fronting on highway la presumed to carry title to center
thereof, unless the fee is expressly reserved.
Sweatman v. Balhrick, 17 S. D. 138, 95

A

;

N. VV. 422.
Construction of deed when lands are bounded by streets or highways. 23 Am. Rep. 233.
Grants of parcel abutting on abandoned street as carrying grantor's title to fee of
former street. 32 L.R.A. (N.S.) 778.

§ 5525. Attornment not necessary. Grants of rents or of reversions or of
remainders are good and effectual without attornments of the tenants, but
no tenant who before notice of grant shall have paid rent to the grantor must
suffer any damage thereby.
1899, § 3543.]

[R. C. 1905, § 4980; Civ. C. 1877, § 632; R. C.

As

to similar provision in Cal. Civ. Code, § 1111, see McDonald
Hanlon, 79 Cal.
442, 21 Pac. 861; Dreyfus v. Hart, 82 Cal. 621, 23 Pac. 193; Harris v. Foster, 97 Cal.
292. 33 Am. St. Rep. 187, 32 Pac. 246.

Lineal and collateral
§ 5526. Lineal and collateral warranties abolished.
warranties with all their incidents are abolished; but the heirs and devisees
of any person who has made any covenant or agreement in reference to the
title of, in or to any real property are answerable upon such covenant or
agreement to the extent of the land descended or devised to them in the cases
and in the manner prescribed by law. [R. C. 1905, § 4981 Civ. C. 1877, § 633
R. C. 1899. § 3544.
;

1

,

Instrument not purporting to convey fee simple not within this section.

Kemmcrtr,

14 S.

13.

169. 84 N.

W.

State

v.

771.

Action not maintainable against heir until claim has been presented for payment in
due course of administration of estate. This section does not create new and independent cause of action against heirs, but simply declares remedy upon covenant of
ancestors.
Woods v. Ely, 7 S. D. 471, 64 N. \V. 531.
Tax title subsequently acquired by vendor under warranty deed based on outstanding
certificate inures to benefit of vendee.
Zerfing v. Seelig, 12 S. D. 25, 80 N. W. 140.
A wife not owner of the property, merely joining husband in quitclaim deed, not
estopped to assert title in her own right Bubsequentlv acquired. State v. Kemmerer.
15 S. D. 504, 90 N. W. 150.
Applicable to deed absolute in form. Bernardy v. Colonial St U. S. Mortg. Co., 20
8. D. 193, 105 N. VV. 737.
As to when sale of land by guardian of minors to corporation for railroad purposes
passes unconditional fee title. Sherman v. Sherman, 23 S. D. 486, 122 N, W. 439.
Indian's warranty deed conveys valid title to land on which he subsequently receive*
patent.
Simonson v. Monson, 22 S. D. 238, 117 N. W. 133; Bernardy v. Colonial * U. S.
Morttr. Co.. 17 S. 13. 637. 106 Am. St. Rep. 791, 98 N. W. 166.
Liability of heirs on covenant or specialty debt of ancestor. 21 L.RA. 90.

A

fee simple title is presumed
§ 552'/. Grant presumes fee simple title.
to be intended to pass by a grant of real property unless it appears from the
grant that a lesser estate was intended.
[R. C. 1905, § 4982; Civ. C. 1877,
§ 633;R. C. 1899, § 3545.]
As to similar provision in Cal. Civ. Code, i 1105, see Klumpke v. Baker, 68 Cal. 5*>o.
10 Pac. 197; People v. Blake, 84 Cal. 611, 22 Pac. 1142, 24 Pac. 31S; Painter v. Pasadena
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Land & Water Co., 91 Cal. 74, 27 Pac. 539; Pelliseicr v. Corker, 103 Cal. 516, 37 Par.
465; Bates v. Howard, 105 Cal. 173, 38 Pac. 715.
An instrument
§ 5528. Grant takes effect on performance of condition.
purporting to be a grant of real property to take effect upon a condition
precedent passes the estate upon the performance of the condition.
[R. C.
1905, § 4983; Civ. C. 1877, § 633; R. C. 1899, § 3546.1

What are conditions precedent in deed. 102 Am. St. Rep. 366.
Impossibility of performance of conditions precedent and subsequent
Rep. 829.

70 Am. St.

When a person purports by proper instru§ 5529. After acquired title.
ment to grant property in fee simple and subsequently acquires any title or
claim of title thereto the same passes by operation of law to the grantee or his
successors.
[R. C. 1905, § 4984; Civ. C. 1877. § 633; R. C. 1899, § 3547.]
Subsequent acquired tax title based on certificate acquired prior to sale inures to
Zcrfing v. Seelig. 12 S. D. 25, 80 N. W. 140.
Instrument not purporting to convey fee simple not within statute. Wife joining
husband in such instrument not estopped to assert subsequently acquired title. Staff
v. Kemmerer. 14 S. D. 169. 84 N. W. 771
see also 15 S. D. 504, 90 N. W. 150.

benefit of vendee.

:

As to similar provision in Cal. Civ. Code, { 1105, see Klumpke v. Baker. 68 Cal. 559.
10 Pac. 111?: Re Rydor. 141 Cal. 3f>6, 74 Pac. 993.
Acquisition of after-acquired title by estoppel. 37 Am. Dec. 129; 54 Am. Dec. 63541 Am. St. Rep. 722.
When after-acquired title passes to grantee. 58 Am. Dec. 5S3.
Effect of quitclaim deed upon after-acquired title.
35 L.R.A.(X.S.) 1182.
Right of grantor of mining claim to relocate same for his own benefit. 50 L.R.A. 16<>.
Estoppel of one who executes deed as executor or administrator to set up an existing
title in himsrlf.
21 T..R.A. X.S.
60.
Right of one receiving advancement and executing release of interest in estate to shartIn after acquired property.
6j L.R.A. 578.
Estoppel of heir to claim interest in expectancy from ancestor. 32 L.R.A. 597.
Doctrine of estoppel as applied to sale of expectancy by prospective heir. 33 L.R. A.
I

(

273, 281.

§ 5530. Reconveyance when estate defeated by nonperformance of condition
subsequent.
When a grant is made upon condition subsequent and is subsequently defeated by the nonperformance of the condition, the person otherwise entitled to hold under the grant must reconvey the property to the
grantor or his successors by grant duly acknowledged for record. [R. C. 1905.
§ 4985 Civ. C. 1677, § 633 R. C. 1899. § 3548.1
Conditions precedent and subsequent, impossibility of performance. 70 Am. St. Bep.
;

;

829.

Conditions subsequent in deed. 31 Am. St. Rep. 46.
-mode of taking advantage of breaches of. 33 Am. St. Rep. 372.
what language creates. 57 Am. Rep. 63; 79 Am. St. Rep. 747.
when and at whose instance may be avoided for a breach of. 44

Am. Dec. 743.
The term " incumbrances " includes taxes,
§ 5531. Incumbrances denned.
[R. C. 1905, § 4986; Civ. C.
assessments and all liens upon real property.
1877, § 633 1899, ch. 89 R. C. 1899, § 3549.]
§ 5532. Liability of grantor. Whoever conveys real estate by deed or mortgage containing a covenant that it is free from all incumbrances, when an
incumbrance appears of record to exist thereon whether known or unknown to
him shall be liable in an action of contract, to the grantee, his heirs, executors,
administrators, successors, grantees or assigns, for all damages sustained in
removing the same. [R. C. 1905, § 4987 Civ. C. 1877, § 633 1899, ch. 89 R. C.
;

;

;

1899,

§

;

;

3549.]

4
Effect of purchaser's knowledge of incumbrance in action for breach of covenant.
L.R.A.(N.S.) 310; 32 L.R.A.(N.S.) 737.
Will covenant of general warranty sustain action by remote grantee evicted under
incumbrance, where deed also contains covenants against incumbrances not running
with the land. 2<i L.R.A. (N.S. 10«J4.
Actions for breach of covenant of seisin or of good right to convey, what damages
recoverable in. 99 Am. Dec. 73.
Damages recoverable for breach of warranty of title. 24 Am. St. Rep. 266.
Measure of damage* in actions for breach of covenant of quiet enjoyment 58 Am.
)

Rep.

r,0(J.
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CHAPTER

§§

553;]-;,;>;jg

48.

TRANSFERS OF PERSONAL PROPERTY.
Abtiolb

1.
2.
3.

Mode

op Transfer, §§ 5533, 5534.
as a Transfer, §§ 5535-5537.
Gifts, §§ 5538-5545.

What Operates

—

Article 1.
Mode of Transfer.
and trusts. An interest in a ship or in an existing trust can
be transferred only by operation of law or by a written instrument subscribed
by the person making the transfer or by his agent. [R. C. 1905, § 4983; Civ.
§ 6533. Ships

C. 1877, § 634; R. C. 1899, § 3550.]
The mode of transferring other personal .prop§ 5534. Other personalty.
erty by sale is regulated by the chapter on that subject in this code.
[R. ('.
1905, § 4989; Civ. C. 1877, § 635 R. C. 1899, § 3551.]
.

;

Article
§ 5635.
passes to
the thing

When title
the*

2.

— What
The

Operates as a Transfer.

personal property sold or exclmiii^-i
buyer whenever the parties agree upon a present traustVi- ami
whether it is separated from other things or nm.
4990 Civ. C. 1877, § 636 R. C. 1899, § U552.]
passes.

title to

itself is identified,

[R. C. 1905. §
As to what constitutes executory contract for sale of personalty.
:

;

Lumlev

v.

Mill'

r

23 S. D. 1G. 119 N\ \V. 1014.
Separation is immaterial on sale of pergonal property mixed with like property, win v.
same is identified. 0*Keefe v. Leistikow, 14 N. D. 355, 104 X. \V. 515, 9 A. & E. Ann.
Caa. 25.
A bona tide purchaser for value of personal property obtains good title even thoujrli
vendor'* title obtained by fraud. Tetrault v. O'Connor* 8 N. D. 15. 76 N. W. "25.
Implied notice of transfer of negotiable paper chargeable to maker. Otherwise na to
ordinary debt.
UollinsLead v. Stuart & Co., 6 N. D. 35, 77 N. W. 80.
If there is no condition in agreement permitting mortgagor to sell property a- hi*
own title passes to buyer and mortgagee could not recover possession. Mariner v.
Patten, 28 S. D. 613, 132 N. W. 685.
'iitle to property does not pass so long aa contract of gale made by agent in excels
of authority remains executory.
YYestby v. J. I. Case Threshing Macb. Co., 21 N. D. ">7.'..
132 N. VV. 137.
Seller's mistake as to identity of vendee, as affecting the passing of title to the goods
sold.
13 L.R.A.(N.S.) 413.
Effect of indorsing and mailing to purchaser a bill of lading, naming seller as consignee, to pass title to purchaser.
34 L.R.A. (N.S.) 293.
Sufficiency of selection or designation of goods* sold out of larger lot. 26 L.R.A.(N.S.) 5.
As to similar provision in Cal. Civ. Code, $ 1140, acc Blackwood v. Cutting Packing
Co., 76 Cal. 212, 9 Am. St. Hop. 19ff, 18 Pac. 248.

Title is trans§ 5536. When transfer by executory agreement operative.
ferred by an executory agreement for the sale or exchange of personal property, only when the buyer has accepted the thing, or when the seller has completed it, prepared it for delivery and offered it to the buyer, with intent to
transfer the title thereto in the manner prescribed by sections 5800-5820.
[R. C. 1905, § 4991; Civ. C. 1877, § 637; R. C. 1899, § 3553.]
When title to personal property is transferred. Dowagiac Mfg. Co. t. Higlnbotham.
15 S. D. 547, 91 N. W. 330.
Property not in brine may be transferred: future earnings of a threshing rig may be
mortgaged. Sykes t. Hannawalt, 5 N. D. 335, 65 N. W. 682.
Under executory contract, no title passes until buyer accepts. Nichols ft Sbepard Co.
v. Paulson. 6
D. 400, 71 N. W. 136.
As to what constitutes executory contract for sale of personalty. Lumley v. Miller, 2.\
S. D. 16, 119 N. W. 1014.
Until acceptance no title to threshing machine passes under agreement to purchase
which provided that it micrht he returned if defective. Colean Mfg. Co. v. Fecklcr. 20
X. D 198. 126 X. W. 1019.
Provision for payment of installments of price of article during construction as indi

N

eating intention tn'nn**

title.

2 B. R. C. 646.
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Necessity of delivery of goods sold to pass title. 17 L.R.A. 177.
"Right of purchasers of, or creditors levying on, goods sold for cash, but delivered
without payment. 13 L.R.A.(N.S.) 696; 29 L.R.A.(N.S.) 709.
Effect of premature delivery to pass title to purchaser. 31 L.R.A. (N.S.) 942.
Effect on sale, of destruction of property after actual or constructive delivery, preventing the ascertainment of the price according to the terms of the contract. 19
L.R.A. (N.S.) 197.
When title passes under consignment of goods for sale with provision in effect that
consignee purchase balance of consignment. 39 L.R.A.(N.S.) 620.
Passing of title to property by delivery thereof to a carrier for transportation to
consignee or vendee. 22 L.R.A. 415.
Where title passes upon shipment of intoxicating liquor C. O. D. 2 L.RJMN.S.)
383; 24 L.R.A. (N.8.) 143.
Passing of title to consignee on delivery to carrier as affected by provisions of bill of
lading and attachment of draft thereto. 2 L.R.A.(N.S.) 79.
When title passes where vendor consigns goods to himself and vendee is to be notified
of their arrival and to receive them upon payment of draft.
39 L.R.A. (N.S.) 309.
Passing of title by delivery f. o. b. 62 L.R.A. 802; 33 L.R.A.(N.S.) 54.

When the possession of personal property
§ 5537. Transfer by agent.
together with the power to dispose thereof is transferred by its owner to
another person an executed sale by the latter, while in possession, to a buyer
in good faith and in the ordinary course of business for value, transfers to
such buyer the title of the former owner, though he may be entitled to rescind
and does rescind the transfer made bv him. [R. C. 1905, § 4992;* Civ. C. 1877.
§

638;R

C. 1899, § 3554.]
Delivery of goods for sale on commission does not constitute sale. Gilman v. Gilby
Township, 8 N. D. 627, 80 N. W. 889.
Title to property does not pass *o long as contract of sale made by agent in excess of
authority remains executory. Westbv v. J. I. Case Threshing Mach. Co., 21 N. D. 575,
132 N.

W.

137.

Ahticle

3.

— Gifts.

A

§'5538. Gift denned.
gift is a transfer of personal property made voluntarily and without consideration.
[R. C. 1905, § 4993 ; Civ. C. 1877, § 639
R. C. 1899. § 3555.]
Execution and delivery of written assignment delivery of property itself. Luther v.
Hunter, 7 N. D. 544, 75' N. W. 916.
Deli wry mu»t dearly nppear.
Luther v. Hunter. 7 N. 1). 544, 75 X. VV. 916.
Where husband takes property in name of wife that fact alone and unexplained raises
presumption of gift; presumption mav he overcome by evidence to contrary. Bern v.
Bern. 4 S. D. 138. 55 N. W. 1102.
Gift of check. IS L.R.A. 853; 27 L.R.A.(N.S.) 308.
Note as Bubject of gift by maker. 27 L.R.A. (N.S.) 308.
May a promissory note executed bv a parent to a child be the subject of a valid
gift by the former to the latter.
7 L.R.A. (N.S.) 156.
Gift amounting to a disposition of property with intent to defraud, sustaining at
tachment. 30 L.R.A. 47ft.
Gift by testator as ademption of general legacy to donee. 38 L.R_A.(NJ5.) 588.
Does donor's expectation that donee will allow him to share in the benefit 'of the
property raise an implied trust to that effect. 24 L.R.A. (N.S.) 1043.
Conveyances which must be regarded as gift. 65 Am. St. Rep. 798.
Parol gift as conveyance. 67 L.R.A. 461.
Degree of proof necessary to establish parol gift of real estate. 9 L.R.A.(N.S.) 508.
As to similar provision in Cal. Civ. Code, $ 1146, see Yosemite Stage & Turnp. Co. v.
Dunn. 83 Cal. 264, £3 Pac. 369; Knight v. Tripp, 121 Cal. 674, 54 Pac 267; Calkins
v. Equitable Bldg. & L. Asso., 126 Cal. 531, 59 Pac. 30; Pullen v. Placer County Bank,
138 Cal. 16ff, 94 Am. St. Rep. 19, 66 Pac. 740, 71 Pac. 83; Driscoll v. Driscoll, i43 Cal.
528, 77 Pac. 471.

A

verbal gift is not valid unless
§ 5539. Requisites of valid verbal gift.
the means of obtaining possession and control of the thing are given, nor,
if it is capable of delivery, unless there is an actual or symbolical deliverv
of the thing to the donee.
[R. C. 1905, § 4994; Civ. C. 1877, § 640; R. C.
1899, $ 3556.]
lo constitute a gift inter vivos deliverv must clearly appear. Luther t. Hunter,
7 N. D. 544, 76 N. W. 916.
r
Delivery sufficient to support gift.
i0
When deposit in bank amounts to gift.

Am.

Rep.

23

Am.

17fi.

Rep. 451.

i:::;r.
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§§ 5539-5545

Gift of deposit of money in bank in the name of another. 39 Am. Hep. 310.
Gift* by an assignment of a fund or by check on a bank. 26 Am. "Rep. 684.
Effect pf delivery of bank book to sustain gift of money in bank.
18 L.R.A. 171;
19 LJLA. 700.
Delivery necessary to complete gift of a savings bank account when the book is
already in the possession of the donee. 17 L.R.A.(X.S.) 181.
Effect of delivery of order for savings account without a book to complete a gift
of the account.
22 L.R.A.(N.S.) 568.
29
Necessity of actual delivery of certificate to complete gift of shares of stock.

Ul.A.(N.S.)

,

166.

Sufficiency of 'constructive delivery to sustain gift causa mortis. IS L.R.A. 170.
Transfer of key to receptacle as delivery of possession sustaining gift of contents.
40 L.R.A.(N.S.) 901.
Retention or resumption of possession by donor as affecting gift. 32 L.R.A.(N.S.) 219
Undelivered written transfer or assignment of property as gift. 21 LJR.A. 693.
Gift to a class, who entitled to take. 73 Am. St. Rep. 413.
Subsequent lunacy of donor as affecting incomplete gift.
34 L.R.A. 237.
As to similar provision in CaJ. Civ. Code,
1117, see Ruit v. Dow, 113 Cal. 490, 4.'>
Pac. 867; Hart v. Ketchum, 121 Cal. 426, 53 Pac. 931; Knight v. Tripp, 121 Cal. 674,
64 Pac. 267; Pullen v. Placer County Bank, 138 Cal. 169, 94 Am. St Rep. 19, 66 Pac.
j»

740, 71 Pac. 83;

Driscoll v. Driscoll, 143 Cal. 523, 77 Pac. 471.

§ 5540. Irrevocable. Exception. A gift, other than a gift in view of death,
cannot be revoked by the giver. [R. C. 1905, § 4995; Civ. C. 1877, § 641 R. C.
1899 § 3557 1
;

'

Revocability of gift.
11 L.R.A. 687; 2 L.R.A.(N.».» 285.
Retention or resumption of possession by donor as affecting gift.
Specific performance of gift.
23 Am. Dec. 429.

32 L.R.A. (X.S.) 219.

A

gift in view of death is one which
§ 6641. In view of death denned.
is made in contemplation, fear or peril of death and with intent that it shall
take effect only in case of the death of the giver. [R. C. 1905, § 4996; Civ. C.
1877, § 642 R. C. 1899, § 3558.]
;

99 Am. St. Rep. 890.
ielivery sufficient to support. 50 Am. Rep. 178;

Gift causa mortis.
)f
*

18 L.R.A. 170.
money on deposit in savings bank. 26 Am. Rep. 684; 48 Am. Rep. 506.
promissory note. 26 L.R.A. 305.
notes and other choses in action payable to order.
23 Am. Dec. C0O-.

Am. Dec. 389.
As to similar

provision in Cal. Civ. Code,

{

1149, see Zeller

v.

25

Jordan, 105 Cal. 143,

38 Pac. 640.

§ 5542. When presumed. A gift made during the last illness of the giver or
under circumstances which would naturally impress him with an expectation of speedy death is presumed to be a gift in view of death.
[R. C. 1905.
§

4997 Civ. C. 1877, f 643 R. C. 1899, § 3559.]
As to similar provision in Cal. Civ. Code, § 1150,
;

;

see

Knight

v.

Tripp, 121

Cal.

674, 54 Pac. 267.

A

gift in view of death may
§ 6543. Revocable. Rights of purchaser.
be revoked by the giver at any time and is revoked by his recovery from the
illness or escape from the peril under the presence of which it was made or
by the occurrence of any event which would operate as a revocation of a
will made at the same time; but when the gift has been delivered to the
donee the rights of a bona fide purchaser from the donee before the revocation shall not be affected by the revocation. [R. C. 1905, § 4998; Civ. C. 1877,
•
§ 644; R. C. 1899, § 3560.]
As to similar provision in Cal. Civ. Code, § 1151, see Adams v. Athcrton, 132 Cal.
164, 64 Pac. 283.

A

Not affected by will.
gift in view of death is not affected by
a previous will; nor by a subsequent will unless it expresses an intent to
revoke the gift. [R. C. 1905, § 4999; Civ. C. 1877, § 645; R. C. 1899, § 3561.]
gift in view of death must
§ 5545. Treated as a legacy as to creditors.
be treated as a legacy so far as relates only to the creditors of the giver.
[R. C. 1905, § 5000; Civ. C. 1877, § 646; R. C. 1899, § 3562.]
§ 5544.

A

Subject of gift causa nmrtis forms no part of donor's estate; personal representative
cannot claim it, except when necessary to pav debts. Seybold v. Bank, 5 N. D. 460.
67 X.

W.

6>i?.

Recovery of gift by administrator for benefit of creditors.
l'J'2.

OS X.

W.

Bright

v.

Ecker. 9 S. U.

X'G.
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49.

RECORDING TRANSFERS.
Article

1.

2.
3.

4.
5.

What May Be Recorded, §§ 5546-5552.
Registration or Farm Names, §§ 5553-5556.
Mode of Recordino, §§ 5557-5562.
Proof and Acknowledgment of Instruments, §§ 5563-5593.
Effect of Recording or the Want Thereof, §§ 5594-5598.
Article 1.—

What Mat Be

Recorded.

§ 5546. What may be recorded. 1. Any instrument or judgment affecting
the title to or possession of real property may be recorded under this chapter.
2. Judgments affecting the title to or the possession of real property,
authenticated by the certificate of the clerk of court in which such judgments were rendered, may be recorded without acknowledgments or further
proof.
3. Letters patent from the United States, duplicate final registers' receipts,
or certificates, from the United States land, offices, contracts between the
state and purchasers of school and institution lands for the purchase and
sale of such lauds and assignments of such contracts, when such assignments
have been approved by the board of university and school lands, may be
recorded without acknowledgment or further proof; and certified copies of
such patents and duplicate final registers' receipts or certificates, certified and
proved according to the laws of the United States and of this state in such
manner as to entitle them to admission as evidence in the courts of this statt*
are likewise entitled to be recorded without acknowledgment or further proof,
and when so recorded shall be notice in like manner and to the same extent
as the originals thereof would have been if the same had been recorded, and
the record of all such instruments, or copies thereof, heretofore recorded
which are certified in accordance therewith, is hereby validated, and from
the taking effect of this article such record shall operate as notice to the
same extent as hereinbefore provided for such certified copies of such instruments to be hereafter recorded. [1911, ch. 258; R. C. 1905, § 5001; Civ. C.
1877, § 647; 1879, ch. 47, § 1; R. C. 1899, § 3563; 1905, ch. 159.]
Bond for deed may be recorded; notice to public of its contents. Shelly v. Mikkelson.
5 N. D. 22, 63 N. VV. 210.

Lease as conveyance within meaning of recording statutes. 24 L.R.A. X.S. ) 87D.
Eight of abstracters to have access to public records. 124 Am. St. Rep. 911.
§ 5547. Abstract prima facie evidence of title. In any and all cases where
the records of deeds, mortgages, liens, judgments and instruments of like
nature in any county have been lost or destroyed, the abstract of a regular
bonded abstractor or abstractors of said county in which the same are lost
or destroyed shall be deemed prima facie evidence of title and any regularly
eertified abstract may be recorded as are other instruments.
[1907, ch. 2.1
Before an* instrument can be recorded
§ 5548. Prerequisites to record.
unless it belongs to a class provided for in either section 5546 or 5586 its exe(

cution must be acknowledged by the person executing the same, or if executed by a corporation, by the person authorized to execute it by sections 5512
and 5513, or proved by a subscribing witness, or as provided in sections 5571
and 5572, and the acknowledgment or proof certified in the manner prescribed
by article 4 of this chapter. [R. C. 1905, § 5002; Civ. C. 1877, § 648: R. C.
1895, § 3564.]
Record of instrument recorded without prescribed acknowledgment not constructive
notice. Cannon v. Deming, 3 S. D. 421, 53 N. W. 863: American Mort. Co. v. Live Stock
Co., 10 N. D. 290, 86 N. W. 965.
No deed recorded except upon proper certificate of acknowledgment. Wambole
Foote, 2 D. 1, 2 N. W. 239.
1338
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Mortgage must be acknowledged in order to be recorded. N. \V. L. k B. Co. v. Jonasoa,
11 S. D. 566, 79 X. W. 840.
Conveyance of homestead by husband and wife not required to be acknowledged,
except for purpose of record. First Nat. Bank v. Prior, 10 N. D. 146, 86 X. W. 362.
Instrument executed in foreign state cannot be recorded unless it shows that_ officer
Goss v. Herman, 20 X. D. 2'J5, 127 X. W. 7S.
proved instrument recorded. An instrument proved and
certified pursuant to sections 5571 and 5572 may be recorded in the proper
office if the original is at the same time deposited therein to remain for public
taking acknowledgment had power.

§ 5549.

When

[R. C. 1905, § 5003; Civ. C. 1877, § 649; R. C.
inspection, but not otherwise.
1899, § 3565.]
§ 5550. Transfers by way of mortgage. Transfers of or liens on property
by way of mortgage are required to be recorded in the cases specified in the
chapter on mortgages. [R. C. 1905, § 5004; Civ. C. 1877, § 650; R. C. 1895,
§ 3566.]
As to similar provision in Cal. Civ. Code, 5 1164, see Cardenas v. Miller, 106 Cal. 250.
49 Am. St. Rep. 84, 39 Pac. 783, 41 Pac. 472.
Wherever, in the
Affidavit to oure.
§ 5551. Variation in spelling, etc.
title to real estate, in the office of the register of deeds of any
variation in the
any
county of this state, there appears in the chain of title
spelling of the names of any persons appearing in such chain of title, or any
instruments affecting the title to real estate, or where any grantor, mortgagor,

record of

vendor, lessor or other maker of any such instruments signs without the
joinder of the spouse, any person may make an affidavit, setting forth therein
that he is personally cognizant of the facts stated by him in such affidavit,
and may state the identity of any person appearing in such chain of title
under names varying in the spelling thereof, or in the use of initials, and
such affidavit may also state whether or not, at the time of the transfer or
incumbrance, to which the affidavit relates, that the land described therein
was or was not the homestead of the grantors, mortgagors or vendors or the
pei.son whose title is divested or incumbered, wholly or in part, or in any
way affected by such transfer or conveyance. [1909, ch. 220, § l.j
§ 5552. Affidavit entitled to record. The affidavit provided for in section
5551, duly verified according to law, and containing a description of the land
to which it relates, may be recorded in the office of the register of deeds of
any county in this state, in the proper book of miscellaneous records, in such
office.

[1909, ch. 220, § 2.]

Abticle

2.

— Registration

of

Farm Names.

§ 5553. Registration of farm names authorized. Certificate. Any owner of
a farm in the state of North Dakota may have the name of his farm, together
with a description of his land to which said name applies, recorded in a
register kept for that purpose in the office of the register of deeds of the
ounty in which said farm is located, and said register of deeds shall furnish
^o such land owner a proper certificate setting forth said name and the description of such land. When any name shall have been recorded as the name of
any farm in such county, such name shall not be recorded as the name of any
other farm in the same county. [1913, ch. 164, § 1.]
Any person having the name of his farm recorded, as pro§ 5554. Pee.
vided in this act, shall first pay to the register of deeds a fee of one dollar,
which fee shall be paid to the county treasurer in the same manner as other
tees are paid to the county treasurer by the register of deeds, and credited to
the special salary fuud.
[1913, ch. 164, § 2.]
When any owner
§ 5555. Transfer of farm may include registered name.
of a farm, the name of which has been recorded as provided in this article, his
heirs, executors or administrators, transfers by deed or otherwise, the whole
of such farm, such transfer* may include the registered name thereof; but if it
is desired to transfer only a portion of such farm, then in that event the reg«
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istered name thereof shall not be transferred to the purchaser unless so stated
in the deed of conveyance.
[1913, ch. 164, § 3.j
§ 5556. Cancellation of registered name. Fee. Whenever any owner of a
registered farm, his heirs, executors or administrators, desires to cancel the
registered name thereof, the same shall be accomplished in the same manner
as now provided for cancellation of real estate mortgages. For such service
the register of deeds shall be paid a fee of fifty cents, which shall be paid to
the county treasurer in the same manner as other fees herein provided for.
[1913, ch. 164, § 4.]

Articlk 3.— Mode of Recording.
§ 6657. Where recorded. Fee indorsed. Instruments entitled to be recorded
must be recorded by the register of deeds of the county in which the real
property affected thereby is situated.
The register must in all cases indorse
the amount of his fee for the recording on the instruments recorded.
[E. C.
1905, § 5005 Civ. C. 1877, § 651 R. C. 1899, § 3567.]
Instrument filed for record when deposited with the register of deeds and proper fee
paid. Coler v. Rhoda Twp., 6 S. D. 640, 63 X. W. 158; Stone v. Crow, 2 S. D. 525, 51
N. W. 335.
Where grantee's agent delivered deed for record, his subsequent unauthorized with;

;

Parish v.
drawal before record will not affect operation as recorded instrument.
Mauauy, 10 S. D. 270, 73 X. VV. 97, 65 Am. St. Kep. 715.
Unless partv is actually misled by error in record of instrument, no rights are affected
by such mistake. Citizens* Bank v. Shaw. 14 S. D. 197, 84 X. W. 779.
Mortgage containing power of sale may be foreclosed by advertisement although recording otiiccr omitted to transcribe such power. Shelby v. Bowden, 16 S. D. 531, 9A

X.

VV. 416.

§ 5558.

When deemed

recorded.

An

instrument

is

deemed to be recorded

when, being duly acknowledged or proved and certified,
register 's office with the proper officer for record.
[R.

it is deposited in the*
C. 1905. § 5006; Civ.
3568.]
§
§
Public officer presumed to perform such duties as law expressly imposes.
Instrument delivered to register of deeds and placed by him in file box presumed to liave
been Hied though no filing mark on instrument. Coler v. Rhoda School Township. 6

C. 1877,

651

;

R. C. 1899,

W. 158.
Where grantee's agent had delivered a deed for record, his subsequent, unauthorized act in directing its return did not affect its operation as a recorded instrument.
Parrish v. Mahany, 10 S. D. 276, 73 X. VV. 97.
Grantee regarded as having discharged his entire duty when instrument delivered
for record, and subsequent mistake of register of deeds, which does not actually mislead, does not affect operation as recorded instrument.
Citizens Bank v. Shaw, 14
S. D. 197, 84 X. VV. 779.
S. D. 640, 63 X.

What constitutes filing of papers. 15 Am. St. Rep. 294.
Federal courts following state decisions as to construction and effect of recording
acts. 40 L.*R.A.(X.S.) 420.
Effect of failure to pay registration
As to similar provision in Cal. Civ.

tax or fee. 42 L.R.A.(X.S.) 146.
Code, § 1170, see Watkins v. Wilhoit, 4 Cal.
Unrep. 450, 35 Pac. 646; Watkins v. Wilhoit, 104 Cal. 395, 38 Pac. 53; Edwards v. Grand.
121 Cal. 254, 53 Pac. 796; Cady v. Purser, 131 Cal. 552, 82 Am. St Rep. 391, 63 Pac. 844.

§ 5559. Instruments in unorganized counties, where recorded. The unorganized counties of the state in any judicial subdivision are hereby attached to
and made a part of the county where the court is held for such subdivision
for the purpose of filing and recording all deeds, mortgages and other instruments, so long as such counties remain unorganized and the filing and record
of all such deeds, mortgages and other instruments heretofore made in the
manner herein provided for are hereby declared to be legal and valid. [R. C.
1905. § 5007 1881, ch. 121, § 1 R. C. 1899, § 3569.]
§ 5560. Separate books for grants and mortgages. Grants, absolute in terms.
are to be recorded in one set of books and mortgages in another.
[R. C. 1905.
5008
Civ. C. 1877, § 652 R. C. 1899, § 3570.]
§
Deed absolute in form, although intended as mortgage, is properly recorded in record
of deeds.
Merchants State Bank v. Tufts, 14 X. D. 238, 116 Am. St. Rep. 6?2. 10?,
;

;

:

;

X. \V. 760.
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The duties of registers of deeds in respect to
§ 6561. Duty of register.
recording instruments are prescribed by statute. [R. C. 1905, § 5009; Civ. C.
1877, § 653 R. C. 1899, § 3571.]
;

liability of register of deeds for nonperformance or mispcrformanee of hi* duties.

Am.

95

St.

Rep. 85.

Liability of registrar of deeds for neglect, delay or mistake in registering or indexing instrument affecting title to real property. 23 L.R.A.(N.S.) 127.

The mode of recording transfers of vessels
§ 6662. Transfers of vessels.
registered under the laws of the United States is regulated by acts of congress.
[B. C. 1905, § 5010; Civ. C. 1877, § 654; R. C. 1899, § 3572.]
Article 4.— Proof and Acknowledgmknt op Instruments.
At any place in state, before whom. The proof or acknowledgment
of an instrument may be made at any place within this state before a justice
or clerk of the supreme court, or notary public.
[R. C. 1905, § 5011; Civ. C.
§ 5563.

1877, § 655; R. C. 1899, § 3573.]
Validity of acknowledgment taken over telephone.
30 L.R.A.(N.S.) 358.
The proof or acknowledg§ 5564 Within district in state, before whom.
ment of an instrument may be made in this state within the judicial district,
county, subdivision or city for which the officer was elected or appointed,
before either
1.
judge or clerk of a court of record or,
2.
mayor of a city ; or,
register of deeds; or,
3.
justice of the peace; or,
4.
United States circuit or district court commissioners ; or,
5.
6.
county auditor.
[R. C. 1905, § 5012: Civ. C. 1877, § 656; 1885, ch. 1,
§ 1 ; R. C. 1895. § 3574.]

A
A
A
A
A
A

;

As to similar provision in Cal. Civ. Code, I 1181, see Ex parte Carpenter, 64 Cal.
267, 30 Pac. 816; Malone v. Bosch, 104 Cal. 680, 38 Pac. 516.
The proof
§ 5565. Without state, but within United States, before whom.
or acknowledgment of an instrument may be made without the state, but
within the United States and within the jurisdiction of the officer, before either
1.
justice, judge or clerk of any court of record of the United States.
2.
justice, judge or clerk of any court of record of any state or territory; or,
3.
notary public or,
4. Any other officer of the state or territory where the acknowledgment is
made, authorized by its laws to take such proof or acknowledgment.
5. A commissioner appointed for the purpose by the governor of this state,
pursuant to the political code.
[R. C. 1905, § 5013 ; Civ. C. 1877, § 657 R. C.
1899, § 3575.]

A
A
A

;

;

Signature of notary public need not be attested by certificate of officer of higher
rank. Grandin v. Knimons, 10 N. D. 223, 86 N. W. 723.
Instrument executed in foreign state cannot be recorded unless it shows that officer
taking acknowledgment had power. Goss v. Herman, 20 N. D. 295, 127 N. W. 78.
The proof or acknowl§ 6666. Without the United States, before whom.

edgment of an instrument may be made without the United States before
either:
1. A minister, commissioner or charge d'affaires of the United States, resident and accredited in the country where* the proof or acknowledgment is

made

;

or.

A

2.
secretary of legation, consul, vice-consul or consular agent of the United
States, resident in the country where the proof or acknowledgment is made ; or,
3.
judge, clerk, register or commissioner of a court of record of the

A

country where the proof or acknowledgment is made or
4. A notary public of such country; or
5. An officer authorized by the laws of the country where the proof or
acknowledgment is taken, to take proof or acknowledgments; or,
;
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6. When any of the officers mentioned in this article are authorized 'by law
to appoint a deputy, the acknowledgment or proof may be taken by such
deputy in the name of his principal, as deputy or by such deputy as deputy.
All proofs or acknowledgments taken according to the provisions of this
chapter prior to the taking effect of this section are hereby declared to be
sufficiently authenticated and to be entitled to record, and all such records
hereafter made shall be notice of the contents of the instruments so recorded.
[R. C. 1905, § 5014; Civ. C. 1877, § 658; 1889, ch. 4, § 1; R. C. 1895, § 3576:
1901, ch. 3; 1903. ch. 1.]
Power of consul to take acknowledgment of deeds and powers of attorney. 45 L.R.A.

499.

What knowledge officer taking acknowledgment most have. The
acknowledgment of au instrument must not be taken, unless the officer taking
it knows or has satisfactory evidence on the oath or affirmation of a credible
witness that the person making such acknowledgment is the individual who
is described in and who executed the instrument; or, if executed by a corporation, that the person making such acknowledgment is authorized to make
it as provided in sections 5512 and 5513.
[R. C. 1905, § 5015 Civ. C. 1877.
§ 659;R.C. 1895, § 3577.]
§ 6567.

;

Acknowledgment by married woman.

Wambole

v. Foote, 2

D.

2 X. W. 233.
Cannon
notice.

1,

v.
Recorded deed without prescribed certificate not constructive
Deming, 3 S. D. 421, 53 X. \V. 863.
Deputy sheriff may, in his principal's name, execute and acknowledge certificate of
sale.
U'ilaon v. Russell, 4 D. 376, 31 N. W. 645.
Certificate of acknowledgment by officer of corporation, which does not state that
person signing same was known to him to be such officer, is insufficient.
Holt v.
Trust Co., 11 S. D. 456, 78 N. W. 947.
Proof of execution of chattel mortgage, when in issue and subscribing witnesses axe
absent. Brynjolfson v. Elevator Co., 6 N. D. 450, 71 N. \V. 555, 66 Am. St Rep. 612.
Sufficiency of acknowledgment of assignment of trust deed by corporation to record
same. Krickson v. Conniff, 19 S. D. 41, 101 N. W. 1104.
.Sufficiency
of notary's certificate of
acknowledgment by corporation. State v.
Coughran, 19 8. D. 271, 103 N. W. 31.
Validity of acknowledgment taken over telephone. 30 L.R.A.(N.S.) 358.
Acknowledgment of deed executed by attorney in fact or agent. 41 L.RJL(N.S.) 823.
Impeachment of certificate of acknowledgment. 41 L.R.A. (N.S.
1161.
Sufficiency of evidence to impench certificate of acknowledgment of deed.
6
)

L.R.A.(.\.S.) 442.
Effect of defective acknowledgment on marketability of title. 38 L.R.A.(N.S.) 20.
As to similar provision in Cal. Civ. Code, | 1185, see Hatton v. Holmes, 97 Cal. 208.
31 Pac. 1131; Joost v. Craig, 131 Cal. 504, 82 Am. St. Rep. 374, 63 Pac. 840.

A conveyance or other instru§ 5568. Conveyance by married woman.
ment executed by a married woman has the same effect as if she was unmarried
and may be acknowledged in the same manner.
[R. C. 1905, § 5016; Civ. C.
1877, 4 661

; 1881, eh. 2,
§ 2; R, C. 1895, § 3578.]
Form and sufficiency of certificate of married woman's acknowledgment. 45
L/R.A.(N.S.) 1109.
As to similar provision in Cal. Civ. Code, § 1187, see Wcdel v. Herman, 59 Cal
507; Loupe v. Smith, 123 Cal. 491, 56 Pac. 254.

§ 5569. How proof made, when not acknowledged. Proof of the execution
of an instrument, when not acknowledged may be made either
1. By the party executing it, or either of them or,
2. By a subscribing witness or,
3. By other witnesses in cases mentioned in sections 5571 and 5572.
[R.
1905, § 5017 ; Civ. C. 1877, § 662 ; R. C. 1899, § 3579.]
This and two following sections inapplicable to proof of execution of note. Mississippi Lumber k Coal Co. v. Kelly, 19 8. D. 577, 104 N. W. 265, 9 A.sE. Ann. Caa. 449.
§ 6570. Knowledge required by officer taking proof. If, by a subscribing
witness, such witness must be personally known to the officer taking the proof
to be the person whose name is subscribed to the instrument as a witness, or
must be proved to be such by the oath of a credible witness. The subscribing
witness must prove that the person whose name is subscribed to the instrument
;

;

C
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as a party is the person described in it, and that such person executed it, and
that the witness subscribed his name thereto as a witness.
[R. C. 1905,
§ 5018 ; Civ. C. 1877, § 662 R. C. 1899, § 3580.]
The execution of an instrument may
§ 5571. When other proof received.
be established by proof of the handwriting of the party and of a subscribing
witness, if there is one, in the following cases
1. When the parties and all the subscribing witnesses are dead ; or,
2. When the parties and all the subscribing witnesses are nonresidents of
the state ; or,
3. When the place of their residence is unknown to the party desiring the
proof, and cannot be ascertained by the exercise of due diligence ; or,
4. When the subscribing witness conceals himself, or cannot be found by
the officer by the exercise of due diligence in attempting to serve a subpoena
;

or attachment or,
5. In case of the continued failure or refusal of the witness to testify for
the space of one hour after his appearance.
[R. C. 1905, § 5019 ; Civ. C. 1877,
;

§ 663;R.C. 1899, § 3581.]
The evidence taken under the preceding
§ 5572. What proof must show.
section must satisfactorily prove to the officer the following facts:
1. The existence of one or more of the conditions mentioned therein; and,
2. That the witness testifying knew the person whose name purports to be
subscribed to the instrument as a party, and is well acquainted with his
signature and that it is genuine; and,
3. That the witness testifying personally knew the person who subscribed
the instrument as a witness, and is well acquainted with his signature and that

genuine and,
4. The place of residence of the witness.
[R. C. 1905, § 5020; Civ. C. 1877.
R. C. 1899, § 3582.]
664;
§
An officer taking proof of the execution of
§ 5573. Contents of certificate.
an instrument must, in his certificate indorsed thereon or attached thereto,
set forth all the matters required by law to be done or known by him or proved
before him on the proceeding, together with the names of all the witnesses
.examined before him, their places of residence respectively, and the substance
of their evidence. [R. C. 1905, § 5021 Civ. C. 1877, § 665 R. C. 1899. § 3583.]
An officer taking the acknowledgment of an
§ 5574. Forms of certificates.
instrument must indorse thereon or attach thereto a certificate substantially in
the forms hereinafter prescribed.
1. Such certificate of acknowledgment, unless it is otherwise in this article
provided, must be in substantially the following form
it is

;

;

;

State of

County of

On

day

this

day of

appeared

,

)

in the year .... before

me

personally

known to me (or proved to me on the oath of
who is described in and who executed the

to be the person

within instrument, and acknowledged to
same.

me

that he (or they) executed the

acknowledgment of an instrument executed by a
poration must be substantially in the following form
2.

The

certificate of

State of

County of

cor-

\ 88,
J

, in the year . . . ., before me (here
insert the name and quality of the officer), personally appeared
,
known to me (or proved to me on the oath of
) to be the presiexecuted
corporation
is
described
and
that
dent (or the secretary) of the
that
in
the within instrument, and acknowledged to me that such corporation

On

this

day of

executed the same.
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acknowledgment by an attorney in fact must be subin the following form

certificate of

stantially

State of

,

County of

j

before me (here
, in the year . . .
quality of the officer), personally appeared
me (or proved to me on the oath of
) to be the person
who is described in and whose name is subscribed to the within instrument as
the attorney in fact of
and acknowledged to me that he subscribed the name of
thereto as principal and his own name as

On

day of

this

insert the
known to

name and

attorney in fact.
4. All acknowledgments of deeds or other instruments in writing made by
any deputy sheriff of this state shall be made substantially according to the
following form

State of

}

ss

County of

On

'

f

before me, a
in the year
,
for said county, personally appeared
known to me to be the person who is described in and whose name is subscribed to the within instrument as deputy sheriff of said county and acknowlthereto as
edged to me that he subscribed the name of
[R. C. 1905,
sheriff of said count v and his own name as deputy sheriff.
f)022;
Civ.
1899.
C.
1S87,
eh.
R.
C.
3584.]
1877,
666;
1;
§
2, §
§
§
Cannon v.
Certificate of acknowledgment must substantially conform to statute.
Iteming, 3 S. 1). 421, 53 N. W. 863; Holt v. Trust Co., 11 8. D. 456, 78 N. W. 947.
Recitals of certificate are evidence without further proof. N. W. Loan Co. v. Jonasen,
11 S. D. 566, 79 N. W. 840.
When defects in certificate of acknowledgment fatal and when not. 108 Am. St. Rep.

day of

this

,

in

and

525.
Sufficiency of abbreviation to show official character of officer.
14 L.R.A. 815.
Effect of grammatical defects in certificates of acknowledgment.
11 L.R,A.(N.S.) 643.
Conclusiveness of certificate of acknowledgment. 1 Am. Dec. 81; 54 Am. St. Rep. 150.
Amending and perfecting certificates of acknowledgment. 52 Am. Dec. 519.
Right to attach or correct certificate of acknowledgment after date of acknowledgment. 22 L.R.A.(N.S.) 216.
Leaving blank for name of party in certificate of acknowledgment. 19 L.R.A. 279.
Presumption as to time of alteration in acknowledgment. 39 L.R.A.(N.S.) 115.
As to similar provision in Cal. Civ. Code, $ 1188, see Banbury v. Arnold, 91 Cal. 606,

27 Pac.

5»34.

A

2. Sufficiency of acknowledgment bv corporation.
Gesaner v. Minneapolis, St. P.
S. Stc. M. R. Co., 15 N. D. 560, 106 *S\ YY. 786.
Sufficiency of acknowledgment of assignment of trust deed by corporation to record
same. Kriekson v. Conniff, 19 S. D. 41, 101 N. W. 1101.
Sufficiency of notary's certificate of acknowledgment by corporation.
State v. Coughran, 13 S. D. 271, 103 N. \V. 31.
Deeds signed and sealed " Patrick M. Atty. in fact for Amelia B.," is deed of
3.
Amelia, although words "'he," "his," etc., are used in deed.
Donovan v. Welch, 11
N. D. 113, 90 N. W. 262.
4. Acknowledgment bv deputy sheriff.
Wilson v. Russell, 4 D. 376, 31 N. W. 645
Hodgdon v. Davis, 6 D.*21, 50 N. W. 478.
Defective acknowledgments by deputy sheriffs legalised in North Dakota, McCardia
v. Billings, 10 N. D. 373, 87 N. W. 1008.
.

All acknowledgments hereto§ 5675. Legaliring former acknowledgments.
fore made hy any deputy sheriff of the several counties of this state, either
by or for himself as such deputy, or in the name of or for his principal, to
any sheriff's certificate of sale, certificate of redemption, or sheriff's deed,
or other instrument appertaining to the sale, redemption or conveyance of
any real estate sold at sheriff's sale upon execution or by foreclosure, either
by action or advertisement shall be and the same is hereby declared to be
legal and of binding force and effect.
The acknowledgments of all deeds,
mortgages or other instruments in writing, taken and certified by any township
or city clerk, or auditor of any city, recorder of any town or village in thia
1344
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and which have been duly recorded in the proper counties in this state,
and the same hereby are declared to be legal and valid and in all courts
law and equity in this state and elsewhere, they shall be so taken; and in
such courts all instruments so acknowledged, and the record of such instruments shall have the same force and evidentiary value as instruments, the
acknowledgment of which was taken before any officer qualified to take such
acknowledgments and certified by him; provided, that nothing herein contained shall in any manner affect the right or title of a bona fide purchaser,

state,
be,

;

of

without notice, of such instrument
sideration, of any property or real
on execution at foreclosure sale of
considered a bona fide purchaser.
eh. 1

;

or the record thereof, for a valuable conprovided, further, that a purchaser
this section shall be
[R. C. 1905, § 5023; 1897, ch. 2, § 2; 1899.

estate

;

any lands affected by

R. C. 1899, § 3585.]
Acknowledgment of deputy sheriff but not for himself and
McCardia v. Billings, 10 N. D. 373, 87 N. W. 1008.

in behalf of sheriff, legal-

ised.

The acknowledgments of all deeds,
§ 5576. Defective acknowledgments.
mortgages or other instruments in writing, taken and certified previous to
January first, 1901, and which have been duly recorded in the proper counties
in this state, are hereby declared to be legal and valid in all courts of law
and equity in this state or elsewhere, anything in the laws of this state in
regard to acknowledgments to the contrary, notwithstanding; provided, that,
nothing herein contained shall in any manner affect the right or title of any
bona fide purchaser without notice of such instrument or record thereof, for a
valuable consideration, of any such proper y prior to said January first, 1901
provided, further, that a purchaser at any execution or foreclosure sale of any
lands affected by this article, shall be considered a bona fide purchaser. [R. C.
t

1905.

§

5024; 1901, ch.

2.]

Inapplicable to prior foreclosure of mortgage void because assignment was not properly acknowledged. Cooper v. Harvey, 21 S. D. 471, 113 N. W. 717.
Invalid foreclosure proceedings had several years prior, is not validated.
Kennv v.
MoKcnzio. 23 S. D. Ill, 120 \. VV. 7*1.
Certificate of acknowledgment which does not show authority of officer cannot be
(Joss v. Herman. 2<i X. 1). 295. 127 X. W. 78.
cured.
Constitutionality of statute validating acknowledgment.
22 L.R.A. 382.
Constitutionality of statutes curing defective acknowledgments of conveyances of
real property.
31 L.R.AJX.S.) 1076.

The
§ 5577. Execution, acknowledgment, filing and recording legalised.
xecution, acknowledgment, filing and recording of all deeds, mortgages and
other instruments in writing, affecting the title to real property in this state,
in good faith made, taken or certified to prior to the first day of January, 1913,
and which have been filed or recorded in the proper counties of this state, be,
and the same are hereby, declared to be legal and valid for all purposes, anything in the laws of the territory of Dakota or the state of North Dakota, or
of any other state, territory or country at the time of such execution, acknowledgment, witnessing, filing or recording, to the contrary notwithstanding.
[1913. ch. 133, § 1 1911. ch. 99, § 1 1909, ch. 151, § 1 R. C. 1905, § 5025 1905,

»

;

;

;

;

ch. 155, § 1.]
§ 5578. Acts of executors, administrators, deputies, officers or attorneys in
fact legalized.
The acts of all properly appointed and constituted executors,

administrators, officers of corporations, deputy public officials and attorneys
in fact, done in good faith, in the execution and acknowledgment of such
instruments, are hereby declared to be legal und valid for all purposes, notwithstanding the fact that such executor, administrator, officer, deputy officer
or attorney in fact may not have signed the same in the form provided by
law in force at that time, or that the same was not sealed or stamped as
required by laws in force at the time of such execution, and notwithstanding
t he
fact that the certificate of acknowledgment thereon may not be in the
form required or sealed as required by any laws in force at the time of making
85
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the same.
[1913, ch. 133, § 2; 1911, ch. 99, § 2; 1909, ch. 151, § 2 ; R. C. 1905,
§ 5026; 1905, ch. 155, § 2.]
The acts of all notaries public or
§ 5579. Acknowledgments legalized.
other officers, done in good faith in taking or certifying to the acknowledgments of such instruments, whether such officers were qualified or otherwise
by law at the time to do so or not, are hereby declared legal and valid for all
purposes.
[1913, ch. 133, § 3; 1911, ch. 99, § 3; 1909, ch. 151, § 3; R. C. 1905 ?
§ 5027 1905, ch. 155, § 3.]
Good faith shall be presumed on the part
§ 5580. Good faith presumed.
of all persons and officers in the execution, acknowledgment, filing and recording of such instruments, and it shall be prima facie presumed that such officer
acted within the scope of his authority.
[1913, ch. 133, § 4; 1911, ch. 99, § 4
1909, ch. 151, § 4; R. C. 1905, § 5027; 1905, ch. 155, § 4.]
Impeachment of certificate of acknowledgment. 41 L.R.A.(NJ5.) 1161.
Deeds, judgments or decrees
§ 5581. Deeds, judgments, decrees legalized.
affecting the title to real property in this state, in good faith taken, made or
rendered in favor of the estate of a person deceased prior to the first day of
January, 1913, shall be construed and held to be made in favor of, and be in
favor of, the executor or administrator (as the case may be) of the estate of
such person deceased, subject, however, to administration of such estate in
the probate court of this state which shall be entitled to jurisdiction, and the
same arc hereby declared to be legal and valid for all purposes.
[1913.
;

ch. 126.1

Officers taking and cer§ 5582. How officer's certificate authenticated.
tifying acknowledgments or proof of instruments for record must authenticate their certificates by affixing thereto their signatures followed by the name
of their offices also their seals of office, if by the laws of the territory, state
or country where the acknowledgment or proof is taken, or by authority of
which they are acting, they are required to have official seals. Judges and
clerks of courts of record must authenticate their certificates as aforesaid by
affixing thereto the seal of their proper court and mayors of cities by the seal
thereof.
[R. C. 1905. § 5028; Civ. C. 1877. § 666; R. C. 1899, § 3586.]
Certificate of acknowledgment must substantially conform to statute.
Cannon v.
;

;

Doming

3 S. D. 421. 53 N. W. 863; Holt v. Trust Co., 11 S. D. 456, 78 X. \V. 947.
Recitals of certiorate are evidence without further proof. N. VV. Loan Co. v. Jonasen.
11 S. D. 566, 79 N. W. 840.
Defective acknowledgments by deputv sheriffs legalized in North Dakota. McCardia
Bulings, 10 N. D. 373, 87 N.'W. 1008.
Deed signed and sealed "Patrick M., Atty. in fact for Amelia B." is deed of Amelia,
although words "he," " his," etc., are used in deed. Donovan v. Welch, 11 X. D. 113.
90 N. W. 262.
Sufficiency of acknowledgment bv corporation. Gessner v. Minneapolis, St. P. ft
S. Ste. M. R. Co., 15 N. D. 560, 109 X. W. 786.
Sufficiency of acknowledgment of assignment of trust deed by corporation to record
lame. Rriekson v. Conniff, 19 S. D. 41, 101 N. W. 1104.
Sufficiency of notary's certificate of acknowledgment by corporation. State v.
Coughran. 19 S. D. 271, 103 N. \V. 31.
A<j to similar provision in Cal. Civ. Code, S
see Emeric v. Alvarado, 90 CaU 444.
27 Pac. 356.

HW,

Acknowledgment before justice. The certifi§ 5583. Certificate of clerk.
cate of proof or acknowledgment, if made before a justice of the peace, when
other
than
that
in which he resides must be accompanied
used in any county
by a certificate under the hand and soal of the clerk of the district court, or
of any othor county court of record of the county in which the justice resides,
setting forth that such justice at the time of taking such proof or acknowledgment was authorized to take the same and that the clerk is acquainted
with his handwriting and believes that the signature to the original certificate
[K. C. 1905, § 5029 Civ. C. 1877. § 666 R. C. 1899, § 3587.]
is genuine.
Certificate of acknowledgment must substantially conform to statute.
Cannon
Deming, 3 8. D. 421, 53 N. W. 863; Holt v. Trust Co", 11 S. D. 456, 78 X. W. 947.
Keeitats of certificate are evidence without further proof. N. W. Loan Co.
Jonaten,
;

;

11 S. D. 566, 79 N.

W.

840.
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Defective acknowledgments by deputy sheriffs legalized in North Dakota. McCardi*
T. Billrngs, 10 N. D. 373, 87 N. W. 1008.
Deed signed and sealed " Patrick M., Atty. in fact for Amelia B." is deed of Amelia,
although worda " he," " his," etc., are used in deed. Donovan v. Welch, 11 N. D. IU.
90 N. \V. 262.
Sufficiency of acknowledgment
by corporation. GesBner v. Minneapolis, St. P. 4
8. Ste. M. R. Co., 15 N. D. 560, 108 N. Yv. 786.
Sufficiency of acknowledgment of assignment of trust deed by corporation to record
same. Erickson v. Conniff, 19 S. D. 41, 101 N. W. 1104.
Sufficiency of notary's certificate of acknowledgment by corporation. State v. Cougbran, 19 S. D. 271, 103 N. W. 31.

When the acknowledgment or proof
§ 5584. Action to correct certificate.
of execution of an instrument is properly made, but defectively certified, any
party interested may have an action in the district court to obtain a judgment
correcting the certificate.
[R. C. 1905, § 5030; Civ. C. 1877, § 6G7 R. C. 1899,
§ 3588.]
Defective certificate to be reformed in accordance with the truth. Cannon v. Deming.
3 S. D. 421, 53 N. W. 863.
As to similar provision in Cal. Civ. Code,
1202, see Hntehinson v. Ainsworth. 63
Cal. 286; Hutchinson v. Ainsworth, 73 Cal. 462, 2 Am. St. Hep. 823, 15 Pac. 82; Pole;

ft

Newman, 116 Cal. 375, 48 Pac. 325.
§ 5585. Action to prove instrument. Any person interested under an instrument entitled to be proved for record may institute an action in the district
court against the proper parties to obtain a judgment proving such instrument.
[R. C. 1903. § 5031 Civ. C. 1877, § 667 R. C. 1899, § 3589.]
dori-v.

;

As to similar provision

;

in Cal. Civ. Code, I 1203, see

Judson

v.

Porter, 53 Cal. 482.

A certified copy of the judg§ 5586. What entitles judgment to record.
ment in a proceeding instituted under either of the two preceding sections,
showing the proof of the instrument, and attached thereto, entitles the instrument to record with like effect as if acknowledged. [R. C. 1905, § 5032 Civ.
;

C. 1877, § 667; R. C. 18<>9, § 3590.]
Officers authorized to take
§ 5587. Authority of officers in taking proof.
the proof of instruments are authorized in such proceedings
1. To administer oaths or affirmations.
2. To employ and swear interpreters,
3. To issue subpoenas, obedience to which may be enforced as provided in
the code of civil procedure.
[R. C. 1905, § 5033; Civ. C. 1877, § 668; R. C.
1895, § 3591.]
The legality of the execu§ 5588. Code does not affect former instruments.
tion, acknowledgment, proof, form or record of any conveyance or other instrument made before this amended code goes into effect, executed, acknowledged,
proved or recorded is not affected by anything contained in this chapter, but
depends for its validity and legality except as to seals, upon the laws in force
when the act was performed. [R. C. 1905, § 5034; Civ. C. 1877, § 669; R. C.
1899, § 3592.]
As to similar provision in Cal. Civ. Code, f 1205, see Judson v. Porter, 53 Cal. 482.
All conveyances of real
§ 5589. Force and record of former instruments.
property made before this amended code goes into effect and acknowledged
or proved according to the laws in force at the time of such making and
acknowledgment or proof have the same force as evidence and may be recorded
in the same manner and with like effect as conveyances executed and acknowl[R. C. 1905, § 5035; Civ. C. 1877, § 670;
edged in pursuance of this chapter.
R. C. 189?, § 3593.]
instruments
legalized.
Any officer of any foreign or
5590.
Certain
§
domestic corporation may execute and acknowledge in its behalf assignments
of, release of. satisfaction of or other instruments affecting liens upon real
estate.
All assignments of, releases of, satisfactions of or other instruments
affecting liens upon real estate heretofore executed and acknowledged in
good faith by auy officer of any foreign or domestic corporation in its behalf,
are declared valid and effectual to the same extent as they would have been
1S!7
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had

this section been in force at the time of their execution.
§ 5036; 1903, ch. 150.]

|K. C. 190o,

Any one member
§ 6591. Who may execute instruments for partnership.
of a partnership may execute and acknowledge in bch'alf of the partnership
and in behalf of all of the members thereof, assignments of, releases of, satisfactions of and other instruments affecting liens upon real property situated
in this state.

[1909, ch. 177, § l.J

All assign§ 5592. Former acknowledgments for partnership validated.
ments of, releases of, satisfactions of and other instruments affecting liens
upon real estate heretofore executed and acknowledged by one member of
any partnership in behalf of such partnership are declared valid and effectual
to the same extent as they would have been if section one hereof had been in
force at the time of their execution.
[1909, ch. 177, § 2.]
No person heretofore
§ 5693. Who shall not execute acknowledgments.
or hereafter authorized by law to take oc receive the proof or acknowledgment
of the execution of an instrument or affidavit, and to certify thereto, shall take
or receive such proof or acknowledgment or affidavit, or certify to the same,
if he shall be a party to such instrument, or a member of any partnership
which partnership shall or may be a party to such instrument, nor if the
husband or wife of such person or officer shall be a party to such instrument.
Nothing herein contained, nor in the laws of the state of North Dakota, heretofore enacted, relating to the proof and acknowledgment of instruments,
and taking of affidavits, shall be construed to invalidate or affect the proof
or acknowledgment, affidavit or the certificate thereof, of any instrument to
which a corporation may be a party, and which instrument shall have been
or may be proven or acknowledged or sworn to before, or certified to by an
officer or person authorized by law. who may be an officer, director, employe or
stockholder of such corporation, and no person otherwise qualified or authorized by law" to take and receive the proof or acknowledgment of instruments
or affidavits, and to certify thereto, shall be disqualified by reason of being
an officer, director, employe or stockholder of any corporation, a party to such
instrument, and such proof, acknowledgments, and certificates thereof shall ho
All officers and persons
and are hereby declared valid for all purposes.
authorized by law to take the proof or acknowledgment of instruments and
affidavits and to certify thereto, may take such proof or acknowledgment and
[R. C. 1905.
certify to the same, in all eases not prohibited bv this section.
§ 5037: 1895), eh. 2: R. C. 1899. § 3593a.]
5S
Am.
Dee.
Am. St. Rep.
Disqualification of officer taking acknowledgment. 32
757;
1

707.

Right of interested persons to take acknowledgment. 33 Ti.R.A. 332; 56 Am. St. Rep.
798.
Validity of acknowledgment of deed of trust taken by trustee. 16 L.R.A. 719.
Acknowledgment before a stockholder or officer of a corporation which is a party to the
instrument. 23 L.R.A.(N.S.) 1075; 41 L.R.A. (N.S.> 375.

Article 5.— Effect of Recording or the

Want

Thereof.

§ 6594. Recording, effect. Every conveyance by deed, mortgage or otherwise, of real estate within this state, shall be recorded in the office of the
register of deeds of the county where such real estate is situated, and every
such conveyance not so recorded shall be void as against any subsequent
purchaser in good faith, and for a valuable consideration, of the same real
estate, or any part or portion thereof, whose conveyance, whether in the form
of a warranty deed or deed of bargain and sale, deed of quit claim and release,
of the form in common use or otherwise, is first duly recorded or as against
any attachment levied thereon or any judgment lawfully obtained, at the suit
of any party, against the person in whose name the title to such land appears
Every conveyance
of record, prior to the recording of such conveyance.
aforesaid heretofore executed, and not so recorded, and which shall not be
;
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§ 5594

so recorded within three months from the taking effect of this article, shall be
void as against any subsequent purchaser in good faith, and for a valuable
consideration, of the same real estate or any portion thereof, claiming under
or through a deed of quit claim and release, of the form in common use,
heretofore so recorded, or which may be recorded before such prior conveyance. The fact that such first recorded conveyance of such subsequent purchaser for a valuable consideration is in the form, or contains the terms of a
deed of quit claim and release aforesaid, shall not affect the question of good
faith of subsequent purchaser, or be of itself Wtiee to him of any unrecorded
conveyance of the same real estate or any part thereof; provided, however,
that all deeds, mortgages and other instruments affecting real estate, situated
in any unorganized county, may be recorded in the county to which such
unorganized county is attached for judicial purposes and records of such
instruments which have been or shall be so made, shall have the same effect
as if recorded in a county where the premises are situated.
[R. C. 1905.
§ 5038; Civ. C. 1877, § 671; R. C. 1899, § 3594; 1903, ch. 152, § 1.1
Grantee of land from entryman before issuance of patent has title paramount to
mortgagee after issuance, when; grantee's deed was recorded.
Bernard}' v. Colonial
;

A

U. S. Mortg. Co., 17 S. D. 637, 106 Am. St. Rep. 791. 98 X. W. 166.
Recording of mortgage or deed is notice only a* to subsequent incumbrancers or purSarles v. MeOee, 1 N. D. 365, 48 X. W. 231, 26 Am. St. Rep. 633.
Record of defectively acknowledged deed not entitled to record docs not carry con-

chasers.

structive notice of contents.
Banbury v. Sherin. 4 S. D. 88, 55 X. W. 723.
Deed once delivered for record is valid as against subsequent deed by grantor, though
first deed withdrawn without authority before recording.
Parriab v. Mahnuy, 10 S. 1).
S76, 73 N. W. 97, 65 Am. St. Rep. 715.
An unrecorded deed or mortgage is good as against an attaching creditor. Kohn v.
Lapham, 13 S. D. 78, 83 X. \Y. 40S; Murphy v. Bank, 13 S. D. 501, 83 X. W. 575.
An unrecorded deed: protection of registry law to those taking titles or security upon
faith of records; how destroyed or lost; want of good faith.
Betts y. Letcher, 1 S. D.
182, 46 X. W. 193.
Actual notice of prior unrecorded conveyance impeaches good faith of subsequent purchaser. Gress v. Evans. 1 D. 371, 46 X. W. 1132.
Protects only purchasers in good faith. Hunter v. Coe, 12 X. D. 505. 97 X. W. 869.
Judgment creditors as innocent purchasers. Merchants State Bank v. Tufts, 14 X. D.
238, 116 Am. St. Rep. 662, 103 X. W. 760.
Sheriff's deed under execution conveys good title as against unrecorded deed unknown
to creditor and purchaser.
Knderlin Invest. Co. v. Xordhagen, 18 X. D. 517, 123
N. W. 390.
Unrecorded warranty deed has precedence over subsequently recorded quit claim deed.
Fowler v. Will, 19 S. D. 131, 117 Am. St. Rep. 938. 102 X. YY. 598, 8 A. A. E. Ann. Cas.
1093.
Mortgage given by insolvent and recorded within four months of his bankruptcy constitutes preference.
Bowler v. First Xat. Bank, 21 S. D. 443, 130 Am. St. Rep. 725,
113 N. W. 618.
Lease not recorded is void as against subsequent lessee in so far as removal of fixtures
Joslin v. Linder, 26 S. D. 420. 128 X. YV. 500.
ha concerned.
Words * 4 in good faith " have reference not only to subsequent purchasers, hut to attachment and judgment creditors as well. Ilve'ldsen v. First State Bank, 24 N. D.
227. 139 N. YV. 105.
Effect of defects and irregularities in recording deeds. 30 Am. Dec. 463; 91 Am. Dec.
106; 26 Am. Rep. 309; 96 Am. St Rep. 397.
First and last days in computing time for recording deeds. 49 L.R.A. 242.
Delay in recording conveyance as fraud against. creditors. 32 L.R.A. 69.
Failure to record conveyance as a fraud upon creditors. 31 L.R.A. 638.
Estoppel by allowing record title to remain in another. '22 L.R.A. 256.
Protection of purchaser from apparent vendee under instrument apparently a conveyance but intended as a mortgage. 32 L.R.A. (N.S.) 1046.
Right of one claiming through heir or devisee to protection against unrecorded conveyance by ancestor or his personal representative. 34 L.R.A. (X.S.) 328.
Protection under recording acts of mortgage given as security for pre existing debt.

33 L.R.A. (X.S.) 57.
21 L.R.A. 33.
Priority of unrecorded deed as against purchaser at judicial sale.
When mechanics' lien superior to earlier unrecorded mortgage. 14 L.R.A. 306.
Precedence as between quitclaim deed and senior unrecorded deed. 12 L.'R.A.(X.S.)
240; 26 L.A.R.(X.S.) 159.
Precedence as between conveyance of land for a nominal or inadequate consideration
and senior unrecorded conveyance. 16 L.R.A. (N.S.) 1073.
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26
Necessity for recording assignment for creditors as against attaching creditor.
L.R.A. 594.
Burden of proof as to bona tides of purchaser claiming against prior unrecorded conveyance or incumbrance. 30 L.R.A.(X.S.) 1124.
Failure to file defeasance as affecting right of creditor* of grantee in deed intended
as a mortgage. 5 L.R.A.(X.S.) 3S7.
When local law deemed to require registering or recording of a transfer within meaning of section 60a of the bankruptcy law. 5 I..R.A.(X.S.) 148: 18 L.R.A.(X.S.) 1233.
Failure to record conveyance to insured as affecting his sole unconditional ownership.
22 L.R.A.(X.S.) 732.
Remedy of one who fails to record a deed against his grantor who subsequently conveys to an innocent third person. 26 L.'R.A.(XJS.) 284.
Effect of destruction or cancellation, or redelivery to grantor for that purpose, of
delivered but unrecorded deed.
IS L.R.A.(X.S.) 1167; 34 L.K.A.(X.S.) 495.
Record of deed by grantor as delivery to grantee. 54 L.R.A. 865; 3 L.R.A.{X.S.) 224;
38 L.K.A.(N.S.) 941.
Effect of recording undelivered transfer or assignment.
21 L.R.A. 696.
Permitting undelivered deed wrongfully recorded by grantee to remain on record, as
estoppel of grantor or his successors to deny its delivery ab against one purchasing in
reliance on the record. 7 L.R.A.fX.S.) 712.
Effect of quitclaim deed in otherwise perfect record title.
29 L.R.A. 33.
As to similar provision in Cal. Civ. Code, $ 1214, see Odd Fellows' Sav. Bank v.
Banton, 46 Cal. 603; Walker v. Buffandeau, 63 Cal. 312; Schluter v. Harvey, 65 Cal. 158,
3 Pac. 659; Gaseen v. Hondrick, 74 Cal. 444, 16 Pac. 242; Dreyfus v. Hirt, 82 CaL 621,
23 I'ae. 193 ; Bank of Ukiah v. Petaluma Sav. Bank, 100 Cal. 500, 35 Pac. 170.

The term " conveyance/'
§ 5595. Conveyances and purchasers defined.
as used in the last section, embraces every instrument in writing by -which
any estate or interest in real property is created, aliened, mortgaged or incumbered, or by which the title to any real property may be affected, except
wills and powers of attorney. The word " purchaser " as used shall embrace
every person to whom any estate or interest in real estate is conveyed for
a valuable consideration, and also every assignee of a mortgage, lease or
other conditional estate.
[1907, eh. 250; R. C. 1905, § 5039; Civ. C. 1877,
§ 672: R. C. 1899, § 3595; 1903. ch. 152, § 2.]
Assignments of real estate mortgages are conveyances within this section. Hcnniges
v. Paschke, 9 N. D. 4S9, S4 X. W. 350, 81 Am. St' Rep. 588.
Mortgage and assignment thereof are " conveyances." Merril v. Luce, 6 S. D. 354, fil
X. W. 43, 55 Am. St. Rep. 844.
Assignment of mortgage is a transfer of property within section. Sommers v. Wagner.
21 X. D. 531, 131 X. W. 797.
Mortgage, though given to secure antecedent debt, is supported by sufficient consideration to constitute mortgagee an incumbrance for value, where extension of time
is "ranted.
Farmers' & M. Bank W Citizens' Xat. Bank, 25 S. D. 91. 125 X. W. 642.
Executorv contract for the sale or purchase of land not a conveyance, and execution
docs not destroy legal estate. State cx rel. Dillman v. Weide, 29 S. D. 109. 135 X. W. 696.
Quitclaim deed is a conveyance within recording act. Shut* v. Tldrick, 26 S. D. 505,
128 X. W. 811.
As to similar provision in Cal. Civ. Code, § 1215, see Odd Fellows' Sav. Bank v. Banton,
46 Cal. 603; Re McConnell. 74 Cal. 217, 15 P:ie. 746: Tolman v. Smitii. 71 Cal. 315. 16
Pac. 1S9; Warnock v. Harlow, 96 Cal. 298. 31 Am. St. Rep. 209, 31 Pac. 166; Stewart
v. Powers. 98 Cal. 514. 33 Pac. 486; Garber v. Gianella, 98 Cal. 527, 33 Pac. 458;
Savings & L. Asso. v. McKoon, 120 Cal. 177, 52 Pac. 305.

No instru§ 5596. Requisites of instrument to revoke power to convey.
ment containing a power to convey or execute instruments affecting real
property which has been recorded is revoked by any act of the party by
whom it was executed, unless the instrument containing such revocation is
also acknowledged or proved, certified and recorded in the same office in
which the instrument containing the power was recorded.
[R. C. 1905,
§ 5040; Civ. C. 1877, § 673; R. C. 1899, § 3596.]
Power of attorney, though irrevocable during life of party, becomes extinct by bis
death, except where coupled with an interest.
Brown v. Skotland. 12 X. D. 450, 97
N. W. 543.

Admissible in evidence without
§ 5597. Record constructive notice.
further proof. The recording and deposit of an instrument approved and certified according to the provisions of sections 5549. 5569. 5570, 5571 and 5572 are
constructive notice of the execution of such instrument to all purchaser*
1350
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and incumbrancers subsequent to the recording; and

instruments entitled
to record, the record thereof, or a duly certified transcript of such record,
or copy of such instrument, shall be admissible in evidence in all the courts
of this state, and may be read in evidence without further proof. [R. C. 1905,
§ 5041; Civ. C. 1877, § 674; R. C. 1899, § 3597; 1901, ch. 145.]
all

Grantee of land from cntryman before issuance of patent has title paramount to mortgagee after issuance, whore grantee's deed was recorded. Bernardv v. Colonial A U. S.
Mortg. Co., 17 8. D. 637, 106 Am. St. Rep. 791, 98 N. W. 1C6.
Right to rely on representations as to title to real property. 37 L.R.A. 603.
Purchaser's duty to examine records to determine location of property. 38 L.R.A.(X.S.)
307.

Right to inspect public records. 27 L.R.A. 82.
Certainty and accuracy necessary in respect to Christian names or initials in record
or index relied on as imparting constructive notice. 7 L.R.A.(X.S.) 415; 25 L.R.A. (X.S.)
1211.
Kffect of recording conveyance by one cotenant to third person to found adverse
possession against others. 32 L.R.A. (X.S.) 70S.
Effect of recorded agreement not incorporated in a conveyance restricting use of
property upon successor in title. 15 L.R.A.(X.S.) 1129.
Doctrine of notice from registration, of conveyance recorded before grantor obtained
title.
23 L.-R.A. 565.
Recordation of lien on fixtures as personalty, as notice to purchaser or mortgagee of
realty.
1 B. R. C. G91.
Xotice by record as affecting fraudulent statements. 37 L.R.A. 603.
Destruction of record of deed or mortgage as after! ing constructive notice imparted
thereby. 23 L.R.A. < X.S.) 1180.
Record of instrument not entitled to be recorded us actual notice. 38 L.R.A.(X.S.) 400
Record of instrument acknowledged before a stockholder or officer of a corporation
which is a party to the instrument, as notice. 41 L.R.A. (X.S.) 376.

An unrecorded in§ 55C8. Unrecorded instruments valid as to whom.
is valid as between the parties thereto and those who have notice
thereof; but knowledge of the record of an instrument out of the chain of
title does not constitute such notice.
[R. C. 1905, $ 5042; 1899, ch. 167:
R. C. 1899. § 3598.1
Knowledge of facts sufficient to put prudent man on inquiry precludes bona flde
purchase. Doran v. Dnzcy. 5 X. D. 167, 64 X. W. 1023, 57 Am. St. Rep. 550.

strument

Unrecorded instrument valid as between parties. Mach v. Blanchard, 15 S. D. 432, 90
X. \V. 1042.
Unrecorded title of occupant is good as against claimant under sheriff's deed against
original owner, in absence of estoppel. Bliss v. Watorhury, 27 S. D. 429, 131 X. W. 731.
Possession under unrecorded instrument as notice of title. 13 L.R.A. (X.S.) 51.
Effect of notice of prior unrecorded conveyance on rank of lien of judgment.
16
L.R.A. 670.
Priority of unrecorded mortgage as against purchaser at judicial sale. 21 L.R.A. 38.
Possession as notice of an unrecorded instrument. 64 Am. Dec. 241.
A* to similar provision in Cal. Civ. Code, § 1217, see Scheerer v. Cuddv, 85 Cal. 270.
24 Pae. 713: Warnock v. Harlow, 96 Cal. 298, 31 Am. St. Rep. 209, 31 Pac. 166; Bank
of Ukiah v. Petaluma Sav. Bank. 100 Cal. 590, 35 Pac. 170; Fctte v. Lane, 4 Cal. Unrcp.
S13, 37 Pac. 914; Prouty v. Devin, IIS Cal. 258, 50 Pac. 380; Lee v. Murphy, 119 Cal.
364, 51 Pac. 549, 955 Farmers' Exchange Bank v. Purdy, 130 Cal. 455, 62 Pac. 738.
;

CHAPTER

50.

UNLAWFUL TRAXSFERS.
§ 5509. Instruments made with intent to defraud void. Every instrument
other than a will affecting an estate in real property, including every charge
upon real property or upon its rents or profits, made with intent to defraud
prior or subsequent purchasers thereof or incumbrancers thereon is void as
against everv purchaser or incumbrancer for value of the same property or
R. C. 1905, $ 5043 Civ. C. 1877, § 676 R. C.
The rents or'profits thereof.
\
:

;

1899.

§ 3599.1
(!niivf\ii!nr of land l>v husband to wife without consideration while deeplv in debt
not iiiti airily fraudulent.
Fir-i Stati- Rank v. O'Leary, 13 S. D. 204, 83 N. \V. 45.
That mnrlun^. ••• i* lirnth<r of inortj^ijiior not evidence of fraudulent intent. Lane v.
'

Starr.

!

s.

I).

107. 45 X.

W

.

212.
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Husband'? fraudulent intent will not invalidate conveyance to wife in payment of
debt, if wife has no knowledge of fraud.
Williams v. HarriB, 4 S. D. 22, 54 N. W.

Am. St. Rep. 753.
Purchaser of property must show his good faith, where another purchaser shows that
was made with intent to defraud him. Bernhart v. Anderson, 22 S. D. 395,

926. 46

m

sale

N.

W.

31.

Effect on legal title of conveyance of land, in fraud of creditors.
67 L.R.A. S65.
Is a judgment in a suit to set aeide a fraudulent conveyance, whi<:h purports to devest entirely the title of the grantee, res judicata, as between grantor and grantee or
their privies.
L.R.A.
21
(N.S.) 4S1.
Right of client to recover property placed in name of his attorney in order to defraud
creditors.
37 L.R.A. (X.S.) 161.
What intent to defraud by sale of property will >-.i.stain an attachment. 30 L.R.A. 47''.
Recovery of nonexempt property conveyed to avoid nonexistent or unfounded demand.
1 L.R.A. X.S.) 1007.
(

§ 5600. Privity to fraud cures it. No instrument is to be avoided uiu1»t
the last preceding section in favor of a subsequent purchaser or incumbrancer
having notice thereof at the time his purchase was made or his lieu acquired,
unless the person in whose favor the instrument was made was privy to th<fraud intended. [R. C. 1905, § 5044; Civ. C. 1877, § 677 R. C. 1S»9,'§ 3600.
Purchaser of property must show his good faith, where another purchaser shows that
sale was made with intent to defraud him.
Barnhart v. Anderson, 22 S. D. 3U:>. 11*
N. W. 31.
;

Purchaser's ignorance of debtor's fraudulent intent in conveyance to him.

36 L.I

388.

Participation by purchaser in vendor's fraud which will invalidate transfer for g«»<
consideration. 32* L.R.A. 33.

§ 5601. If power to revoke reserved, subsequent grant is revocation. "When
a power to revoke or modify an instrument affecting the title to or the enjoy
ment of an estate in real property is reserved to the grantor or given to any
other person, a subsequent grant of or charge upon the estate by the persor
having the power of revocation in favor of a purchaser or incumbrancer for
value operates as a revocation of the original instrument to the extent of th«power in favor of such purchaser or incumbrancer. [R. C. 1905, $ 5045
Civ. C. 1877, § 678; R. C. 1899, § 3601.]
§ 5602. When power deemed executed. When a person having a power
of revocation within the provisions of the last section is not entitled to exeeni«it until after the time at which he makes such a grant or charge as is described
in that section, the power is deemed to be executed as soon as he is entitled to
execute it. [R. C. 1905, § 5046; Civ. C. 1877, § 679; R. C. 1899, § 3602.]
§ 5603. Good faith of purchaser protected. The rights of a purchaser or
incumbrancer in good faith and for value are not to be impaired by any of
the foregoing provisions of this chapter.
[R. C. 1905, § 5047; Civ. C. 1877.
$ 680: R. C. 1899, § 3603.]
Purchaser of property must show his good faith, where another purchaser show that sale was made with intent to defraud him. Barnhart v. Anderson, 22 S. D. 3m.
118 N. W. 31.
Other provisions concerning unlawful
§ 5604. Other unlawful transfers.
transfers are contained in chapter 111 of this code concerning the special
[R. C. 1905, § 5048; Civ. C. 1877, § 682;
relations of debtor and creditor.
R. C. 1899, § 3604.]
Action maintainable by grantee to recover land possessed adversely to grantor, a!
though grant made before passage of act. Campbell v. Kquitable Loan k T. Co., 17 S. D
31. 94 N. W. 401.
Mesne conveyances, by which land was conveyed from mortgagor while one claiming
under foreclosure was in actual, notorious and peaceable possession, arc void. Shelby
v. Bowden, 16 S. D. 531, 94 N. W. 416.
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51.

HOMESTEAD.
§ 5605. Homestead defined. Exempt. The homestead of every head of a
family residing in this state, not exceeding in value five thousand dollars, and
if within a town plat, not exceeding two
acres in extent, and if not within
a town plat, not exceeding in the aggregate more than one hundred and
.sixty acres, and consisting of a dwelling house in which the homestead claimant resides and all its appurtenances and the land on which the same is
situated shall be exempt from judgment lien and from execution or forced
sale exeept as provided in this chapter. [R. C. 1905,
§ 5049; 1891, ch. 67, § 1
R. C. 1895, 6 3605.]
As to " homestead estate " attaching only to such property as constituted decedent'*
homestead at time of death. Calmer v. Calmer, 15 N. D. 120. 106 N. W. CS4.
Homestead laws are remedial and should be liberally construed with view of carrying
out their obvious purpose. Dieter v. Frame, 20 X. D. 484, 128 X. \Y. 684.
Depends on the intention. Clark v. Evans, 6 S. D. 244, 60 X. W. S62.
Three years' absence from home and her husband not abandonment bv a wife. Rosholt
Mehus. 3 X. D. 513, 57 X. \V. 7S3, 23 L.R.A. 239.
Purchase of site and erection of dwelling house thereon, with intent to establish h
homestead, impresses character. Kingman v. O'Callahan, 4 S. D. 628, 57 X. W. 912:
Brown v. Edmonds, 9 S. 1). 273, 68 N. W. 734.
Mere intention to occupy land as not sufficient to exempt it as such, in absence of act
indicative of carrying intention into immediate execution.
Brokken v. Baumann, U>
X. D. 453, 88 X. W. 84.
Partner cannot obtain homestead right in firm real estate, as against his copartner.
Divorced wifp retains no homestead right in husband's real estate, in absence of decree to
that effect. Brady v. Kreuger. 8 S. D. 464, 66 X. W. 1083. 59 Am. St. Bop. 771.
Prior to act of 18j)0, unmarried person entitled to homestead rights.
Hesnard v.
Plunkett, 6 S. D. 73. f.O X. W. 159.
Unmarried man not entitled to homestead rights in 1888. MeCanna v. Anderson, 6
X. D. 432. 71 X. W. 769.
Exempt from sale for purchase monev. X. W. Loan Co. v. Jonasen, 11 S. D. 5fi6, 79
X. W. S Hi.
Will attach to land held under contract of purchase. Myriek v. Bill, 5 D. 167, 37
X. W. 3C9.
Estate in the land is essential. Myrick v. Bill. 3 D. 284, 17 X. W. 268.
May be claimed in an undivided interest in lnnd. Oswald v. McCauky, 6 D. 289,
42 X. VY. 769.
Cannot be determined on affidavits on motion to set aside a lew. Dorsev v. Hall, 5
D. 505, 41 X. W. 471; Froelick v. Aylward, 11 S. D. 635, 80 X. W. 131.
Secret antenuptial transfer of homestead by husband is void as to his wife. Arnegaard
v. Arnegaard, 7 X. D. 475, 75 X. W. 797, 41 i,.R.A. 258.
Right of, not extended to lands included within limits of incorporated city or town, by
repeal of preemption law.
King v. Mc And rows, 104 Fed. 430.
Temporary removal from land will not destroy. Edmonson v. White, 8 N. D. 72, 76
X.

W.

iTS6.

May

from anv portion of lands owned by debtor contiguous to residence.
X D. 254, 83 X. W. 15.
not bound bv lieu of judgments against owner. Dalrvmple v. Security
Improv. Co., 11 X. 1).
88 *X. W. 1033.
Sale of homestead under execution conveys no title. Johnson v. Twitchcll, 13 X. D.
426, 100 X. YY. 318.
Term " homestead " is not defined bv statute. Calmer v. Calmer, 15 X. D. 120, 106
N. W. 684.
Husband is entitled to claim homestead exempt from execution sale, although fee is
vested in wife. Brcmseth v. Olson, 16 X. D. 242, 13 L.R.A. (X.S.) 170, 112 X. W. 1056,
14 A. & E. Ann. Cas. 1155.
Title, after acquired by patent to homesteader, inures to mortgagee as of date of execution and delivery of mortgage. Adams v. McClintock, 21 N. D. 463, 131 X. W. 394Constitutionality of statutes exempting homestead as applied to pre-existing contracts.
57 Am. Dec. 4G4.
What may be exempt as homestead. 70 Am. Dec. 344.
May homestead be acquired in an undivided interest in lands. 63 Am. Dec. 122.
Homestead rights in land held under estate by entireties. 30 L.R.A. 313.
Homestead right* in partnership land. 28 L.R.A. 105.
41
Jtigbt t.i .laim ]'.>me<teiul in property used as a hotel or boarding house.
L.R.A. N.*v ::<>:;.
1353
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Is continuance of family a condition of the continuance of homestead, where its existence is a condition of the inception of the homestead.
16 L.R.A. (X.S.) 111.
Kxoniption of proceeds of homestead. 45. Am. St. Kep. 237.
Exemption of proceeds of homestead sold for reinvestment. 19 L.R.A. 36.
Hoes !ifi:!icU< a<i exemption attach to the surplus upon foreclosure of a lien paramount
to the homestead right.
491.
J 8 L.R.A. ( M.S.
Crops grown on homestead, or proceeds thereof, as exempt. 32 L.R.A. (X.S.) 577.
Exemption of homestead from liability for torts. 24 L.R.A. 789: lfi L.R.A.(X.S.) 947.
Abandonment of homestead by parent, effect on ritrMs of children. 56 L.R.A. 80.
Ri^ht to testify as to intent with reference to residence, occupation or use of homestead.
23 L.R.AiiX.S.) 397.
Abandonment of homestead during insanity of one spouse. 13 L.R.A. (X.S. 430.
Effect of insanity and imprisonment as abandonment of homestead.
3 L.R.A. (X.S.)
)

)

515.

What
102

Am.

constitutes abandonment of homestead.
St. Rep. 3SS.

60

Am.

Dec. 607;

36

Am. Rep. 72S;

Adverse possession of homestead by wife or husband. 18 Am. St. Rep. 113.
Husband's insurable interest in homestead. 66 L.R.A. 6C0.
Injunction against >ale oi homestead under execution. 30 L.R.A. 100.
As to similar provision in Cal. Civ. Code, \ 1237, see Babcock v. Gibbs, 52 Cal. <>'!<•
Tiernan v. His Creditors, (12 Cal. 2S6; Re Noah. 73 Cal. 590. 2 Am. St. Hop. 8T. I. 15 Pat
290; Maloncy v. Jleier, 75 Cal. 422, 7 Am. St. Rep. ISO, 17 Pac. 539; Re Liggett. 117
Cal. 352, 59 Am. St. itep. 190, 49 Pae. 211: Bank of Woodland v. Oberhaus, 125 Cal.
320, 57 Pac. 1070; "Koid v. Englehart-Davidson Mercantile Co., 126 Cal. .';27. 77 Air..
St. Rep. 200, 5S Pac. 1063.

If the homestead claimant is married the hotm
§ 6606. How selected.
stead may be selected from the separate property of the husband, or with the
consent of the wife, from her separate property.
When the homestead
claimant is not married, but is the head of a family within the meaning ot"
section 5626, the homestead may be selected from any of his or her property
provided, that the homestead so selected must in no case embrace diilerent
lots or tracts of land unless they are contiguous.
[R. C. 1905, § 5050; 1S91.
eh. 67, § 2; R. C. 1899, § 3606.]
Party owning more than quarter section of laud may select, bow.
Foogmau v.
Patterson, 9 X. 1). 254, 83 N. W. 15.
Husband is entitled to claim homestead exempt from execution sale, although fee is
-

vested in wife.
Brcmseth v. Olson, 16 N. D. 242, 13 L.R.A. (X.S.) 170, 112 X. W.
1056. 14 A. & E. Ann. Cas. 1155.
Right of husband, as against creditors, to claim homestead as exempt where title isvested in wife. 13 L.R.A.(X.S.) 170.
As to similar provision in Cal. Civ. Code, $ 1238, see King v. Gotz, 70 Cal. 236. 11
Pac. 656; Arendt v. Mace, 76 Cal. 315, 0 Am. St. Rep. 207, 18 Pac. 376.

§ 5607. When subject to execution. The homestead is subject to execution
or forced sale in satisfaction of judgments obtained:
1. On debts secured by mechanics' or laborers' liens for work or labor done
or material furnished exclusively for the improvement of the same.
2. On debts secured by mortgage on the premises executed and acknowledged by both husband and wife, or an unmarried claimant.
3. On debts created for the purchase thereof and for all taxes accruing and
levied thereon.
[R. C. 1905, § 5051; 1891, eh. 67, § 3; R. C. 1899, § 3607/
Homestead or proceeds thereof are absolutely exempt from seizure by creditor, except as specified in statute. Dieter v. Fraine, 20 X. D. 484, 128 X. W. 684.
Attachment and judgment liens against homestead. 34 Am. St. Rep. 496; 38 Am. St.
Rep. 247.
For what claims and credits homestead is liable. 45 Am. St Rep. 383.
Monev decree for permanent alimonv or separate maintenance as lien on. 25
L.R.A. (X.S.) 137.
As to similar provision in Cal. Civ. Code, § 1241, see Chalmers v. Stockton Bldg. &
I.. Soc.. 64 Cal. 77, 28 Pac.
59; Richards v. Shear, 70 Cal. 187, 11 Pac. 607; Fitrell v.
Leakv, 72 Cal. 477, 14 Pac. 198; Walsh v. McMenomy, 74 Cal. 356, 16 Pac. 17; Daviealiendcraon Lumber Co. v. Gottbchalk. SI Cal. Oil. '22 Pac. S60; First Xat. Bank v.
Unite. Vi Cal. 77, 29 Pac. 488; Beaton v. Reid, 111 Cal. 4S4, 44 Pac. 167; Glas v, Gla*.
114 Cal. 566. 55 Am. St. Rep. HO, 46 Pac. 667; Lee v. Murphy, 119 Cal. 364, 51 Pac.
549, 955; Edwards v. Grand. 121 Cal. 254, 53 Pac. 796.
1. Enforcement of mechanics' lien against building only erected upon homestead lands.
r.2
L.R.A. 375.
3. S. 1). Laws 1«90. ch. S<i, exempting from all process, levy or sale; bestows immunity
from sale for ;,ureh:i-e monev. X. W. T.oan Co. v. Jonasen, 11 S. D. 566, 7* X. W. P4C».
1354
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Mortgage of, to secure purchase price, executed by fee owner, need not be signed by
husband or wife. Roby v. Bank, 4 N. D. 156, 59 K. VV. 719, 50 Am. St. Rep. 633.
Lien for purchase mouey of homestead.

99

Am.

Dec. 574; 66

Am.

St.

Rep. 174.

Mortgage to secure money advanced to purchase property as a purchase money
mortgage not subject to homestead rights. 40 L.RJMX.S.) 275.
Is money loaned to improve laud part of the purchase price within the rule that a
purchase money lien takes priority over homestead rights. 41 L.R.A.(X.S.) 89.
conveyed. The homestead of a married person cannot be
§ 5608.
conveyed or incumbered, unless the instrument by which it is conveyed or
incumbered is executed and acknowledged bv both husband and wife. [B. C.
1905, § 5052; 1891, ch. 67, § 4; It. C. 1899, §*3608.)
Homestead exemption is intended for protection and preservation of home for

How

X

benefit of family as whole. Dieter v. Frainu, 20
D. 484, 128 X. VV. 684.
Contract by husband to convey 320 acres of land, 100 acres of which, to knowledge
of purchaser, was homestead, was wholly invalid. Kaiser v. Klein, 29 S. D. 464, 137

X. W.

52.

Requiring spouse to join in execution of deed to homestead does not confer on spouse
any ebtate in land, but valid deed cannot be made without spouse joining therein.
Somers v. Somen, 27 S. D. 600. 36 L.R.A.(X.S.) 1024, 131 X. VV. 1091.
ilortgage of, by husband and wife binds latter, whether she acknowledged same or
not. Karchcr v. Gana, 13 S. D. 383, 83 X. \V. 431, 79 Am. St. Rep. 833.
Signature of wife mav be made bv notarv taking acknowledgment. X. W. Loan Co.
Jonascn, 11 S. D. 566. 79 X. VV.*840.
Wife's signature not necessary to mortgage on government homestead on which shehas never resided, Brokken v. Baumann, 10 X. D. 453, 88 X. W. 84.
Husband alone cannot continue a mortgage on, after pavraent. Luce v. Mortgage Co..
6 D. 122, 50 X. W. 621.
Wife not bound by implied warranty when she joins in mortgage only to release homostead right. Dunn v. Dietrich, 3 X.*D. 3, 53 X. \V. 81.
Wife retains no interest in homestead in husbaud's name after divorce in the absonnof a provision in the decree to that effect. Brady v. Kreuger, 8 S. D. 464, 66 N. VV. 1033,
69 Am. St. Ken. 771.
Insolvency of husband; claim of wife as head of family. Xeas v. Jones, 10 X. D. 687,
88 X. VV. 706.
Mortgage of, for unpaid purchase monev is good, although not signed by husband.
Roby v. Bank, 4 X. D. 156, 59 X. W. 719, 50 Am. St. Rep. 633.
Statute to be liberally construed. Kingman v. O'Callaghan, 4 S. D. 628, 67 N. W. 912.
Exempt from sale for" mechanic's lien. Morgan v. Beuthein, 10 S. D. 650, 75 X. W. 204.
65 Am. St. Rep. 733; Fallihee v. Wittiuayer, 9 S. D. 479, 70 X. VV. 642.
Inapplicable where homestead is not selected.
Wegner v. Lubenow, 12 X. D. 93, 9:»
T.

N.

VV. 442.

Concurrence of husband and wife eMential to conveyance of homestead.
Helgebye
Dammen, 13 X. D. 167, 100 X. W. 245.
On necessity of both husband and wife acknowledging convevance of homestead.
Patnode v. Deschenea, 15 X. D. 100, 106 X. VV. 573.
Xot unconstitutional as interfering with vested rights. Gaar, S. & Co. v. Collin. \:>
X. D. 622, 110 X. W. 81.
As to necessity of wife executing contract for sale of homestead. Silander v. Gronna.
15 N. D. 552, 125 Am. St. Rep. 616, 108 X. VV. 544.
As not affecting general equity doctrine of estoppel in pais. Engholm v. Ekrem, 1*
X. D. 185, 119 X. VV. 35.
Effect of conveyance of homestead by husband to wife. 69 L.R.A. 379.
Constructive trust in deed of homestead by husband to wife, with proviso attempting
312.
to derogate from her right of survivorship.
1 L.R.A. (X.S.)
Conveyance or incumbrance by one spouse only. 95 Am. St. Rep. 909.
Conveyance by one spouse, whether may become operative on abandonment or other
future event. 12 Am. St. Rep. 683.
Husband's power without wife's consent to abandon homestead or convey premises by
his sole deed after abandonment.
37 L.R.A.(X.S.) 807.
Conveyance of homestead by husband after abandonment by wife. 8 LJLA. (XJ^.) 565.
Power of husband to create easements in homestead without wife's consent. 27
L.R.A.(X.S.) 963.
Power of legislature to take away husband's right to convey or incumber homestead
property. 36 L.R.A.(X.S.) 1029.
Validity of conveyance or incumbrance of homestead by wife after abandonment by
husband.
36 L.R.A.(XS.) 1024.
Effect of a wife's separate deed of homestead in connection with a conveyance or
incumbrance by husband, or her subsequent joinder therein. 8 L.R.A(N.8.) 748.
Effect of mistake of law as to contract with reference to homestead as ground of
reformation. 28 L.K.A.(N.S.) 872.
As to similar provision in Cal. Civ. Code, $ 1242, see Gleason v. Spray, 81 Cal. 217
v.

1
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Powell . Patieon, 100 Cal. 236, 34 Pac. 677; Mathews
v. Davis, 102 Cal. 202, 36 Pac. 358; Dickey v. Gibson, 113 Cal. 26, 54 Am. fit. Rep.
321, 45 Pac. 15; San Franciaco v. Grote, 120 Cal. 59, 41 L.R.A. 335, 65 Am. St. Rep.
155, 52 Pac. 127; California Fruit Transp. Co. v. Anderson, 79 Fed. 404.
15

Am.

St. Rep. 47, 22 Pac. 551;

§ 5609. Statute of limitations. No action, defense or counterclaim founded
upon a right of homestead in property heretofore conveyed or incumbered,
otherwise than as provided by the law in force at the time of the execution
of such conveyance or incumbrance, and for which uo declaration of homestead shall have been filed previous to the taking effect of this section shall
be effectual or maintainable, unless such action is commenced or such defense
or counterclaim interposed on or before the first day of January, 1900;
provided, nevertheless, that such limitation shall not apply if the homestead
claimant was at the time of the execution of such conveyance or incumbrance
in the actual possession of the property claimed and had not quit such possession previous to the commencement of such action or the interposing of such
defense or counterclaim. [R. C. 1905, § 5053; R. C. 1895, § 3609.]
§ 5610. Actions may be commenced against homestead, when. No action,
defense or counterclaim founded upon a right of homestead in property conveyed or incumbered prior to the taking effect of this article and since the
taking effect of section 5609, otherwise than is provided by the law in force
ut the time of the execution of such conveyance or incumbrance, and for which
no declaration of homestead shall have been filed previous to the taking effect
of this article, shall be effectual or maintainable, unless such action is commenced, or such defense or counterclaim interposed on or before the first day
of January, 1906; and no action, defense or counterclaim founded upon a
right of homestead in property hereafter conveyed or incumbered, otherwise
than as provided by the law in force at the time of the execution of such
conveyance or incumbrance, and for which no declaration of homestead shall
have been filed previous to the execution of such conveyance or incumbrance,
shall be effectual or maintainable, unless such action is commenced, or such
defense or counterclaim interposed within two years after the execution of such
conveyance or incumbrance; provided, nevertheless, that such limitation shall
not apply, if the homestead claimant was. at the time of the execution of such
conveyance or incumbrance, in the actual possession of the property claimed
and had not quit such possession previous to the commencement of such
action, or the interposing of such defense or counterclaim; and provided,
further, that this section shall not in any way affect claims to the homestead
which may have become barred under the provisions of said section 5609.
[R. C. 1905, § 5054; 1905, ch. 3.]
Mortgagor

homestead cannot set up homestead rights unless they are asserted within
Justice v. Souder, 19 N. D. 613, 125 N." W. 1029.
appraised. When an execution for the enforcement of a
judgment obtained in a case not within the classes enumerated in section
5607 is levied upon the homestead the judgment creditor may apply to the
district court in the county in which such homestead is situated for the appointment of persons to appraise the value thereof. [R. C. 1905, § 5055; 1891.
>h. 67, § 5; R. C. 1895, § 3610.]
§ 5612. Application for appraisers. The application for appraisers must
be made upon a verified petition showing:
1. The fact that an execution has been levied upon the homestead.
of

period fixed by this section.

§ 5611.

2.

When

The name

of the claimant.

3. That the value of the homestead exceeds the amount of the homestead
exemption. [R. C. 1905, § 5056: 1891. ch. 67, § 6; R. C. 1895, §' 3611.]
§ 5613. Petition filed. The petition must be filed with the clerk of the
district court and a copy thereof with notice of the time and place of hearing:
served on the claimant at least ten days before the hearing.
[R. C. 1905.
§ 5057: 1891. eh. 67. § 7; R. C. 1899. § 3612.]
§ 5614. Appointment of appraisers. Oath and duties. At the hearing the
court upon proof of the service of such notice and petition an<J of the facts
iri.->6
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stated in the petition may appoint three disinterested residents of the county
to appraise the value of the homestead, who must take an oath impartially
to appraise the same. They must view the promises and appraise the value
thereof and if the appraised value exceeds the homestead exemption they
must determine whether the real property claimed can be divided without
material injury. [R. C. 1905, § 5058; 1891, eh. 67. § 8; R. C. 1895, § 3613.1
A» to similar provision in Cal. Civ. Code, §§ 1249, 1251, see Brown v. Starr. 79 Cal.
608, 12

Am.

St. Rep. 180, 21 Pac. 973;

Harrier

v.

Bassford, 145 Cal.

02flr,

78 Pac. 1038.

Report to judge.

Within fifteen days after their appointment the
appraisers must present to the judge a report in writing, which report must
show the appraised value of the homestead and their determination upon
§ 5615.

the matter of a division of the real property claimed.
[R. C. 1905, § 5059;
R. C. 1895, § 3614.]
6616.
Homestead,
how
appraisers'
report it appears
divided. If from the
§
that the real property claimed as a homestead can be divided without material
injury the court shall by order direct the appraisers to set off to the claimant
so much of the real property, including the residence, as will amount in value
to the homestead exemption and the execution may be enforced against the
remainder of the real property. [R. C. 1905, § 5060; 1891, ch. 67, § 9; R. C.
1895, § 3615.]
§ 5617. When sold. If from the appraisers' report it appears to the court
that the real property claimed as a homestead exceeds in value the amount
of the homestead exemption and that it cannot be divided without material
injury, he must make an order directing its sale under the execution but
at such sale no bid must be received unless it exceeds the amount of tjie
homestead exemption. [R. C. 1905, § 5061; 1891, ch. 67, § 10; R. C. 1895,
§ 3616.]
Disposition of. If 'the sale is made the
§ 5618. Proceeds of sale exempt.
proceeds thereof to the amount of the homestead exemption must be paid
to the claimant and the residue applied to the satisfaction of the execution
provided, that when the execution is against a husband, whose wife is living,
the court may, in its discretion, direct the five thousand dollars to be deposited
in court to be paid out only on the joint receipt of the husband and wife and
it shall, whether paid directly to the claimant or to the husband and wife,
jointly, possess all the protection against legal process and voluntary disposition by the husband as did the original homestead premises.
[R. C. 1905.
§ 5062: 1891, ch. 67, § 11; R. C. 1895, § 3017.]
The appraisers shall receive the same fees as
§ 5619. Fees of appraisers.
jurors in civil cases in the district court, which with all other costs of these
proceedings must be paid by the execution creditors in the first instance,
but in the cases provided for in sections 5617 and 5618 the amount paid must
he added as costs on execution and collected accordingly. [R. C. 1905, §5063;
*1891. ch. 67, § 12; R. C. 1899, § 3618.]
§ 5620. Proceeds of sale exempt. If the homestead is conveyed as provided
in section 5608 or sold for the satisfaction of any lien mentioned in section
5607, the price thereof or the proceeds of the sale beyond the amount
necessary to satisfy such lien, and not exceeding in either case the amount
of the homestead exemption, shall be entitled thereafter to the same protection against legal process as the law gives to the homestead.
[R. C. 1905.
§ 5064; 1891, ch. 67, § 13; R. C. 1895, § 3619.]
may make declaration of homestead. Any person who is the
§ 5621.
head of a family may make a declaration of homestead in the. manner provided in the next two sections, but a failure to make such declaration shall
not impair the homestead right.
fR. C. 1905. § 5065; R. C. 1895. § 3620.1
executed and acknowledged. In order to select a homstead
§ 5622.
the husband or other head of a family, or in case the husband has not mad<
such seU-etion. th<- wife must execute and acknowledge in the same manner
;

Who

How

;
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as a grant of real property is acknowledged a declaration of homestead and
file the same for record.
[R. C. 1905, § 5066; R. C. 1895, § 3621.]
As to similar provision in Cal. Civ. Code, § 1262, see Ham v. Santa Rosa Bank, 62
Cal. 125, 45 Am. Rep. 654; Farley v. Hopkins, 79 Cal. 203, 21 Pac 737.
§ 5623. Contents of. The declaration of homestead must contain:
1. A statement showing that the person making it is the head of a family
or, when the declaration is made by the wife, showing that her husband has
not made such declaration for their joint benefit.
2.
statement that the person making it is residing on the premises and
claims them as a homestead.
3. A description of the premises.
4. An estimate of their cash value.
[R. C. 1905, § 5067 R. C. 1895, § 3622.]
As to similar provision in Cal. Civ. Code, § 1263, see Ashley v. Olmstcad. 54 Cal. 616;
Ames v. Kldred, 55 Cal. 136; Ham v. Santa Rosa Bank, 62 Cal. 125, 45 Am. Rep. 654;
Read v. Rahin, 65 Cal. 343, 4 Pac. Ill; Jones v. Waddy, 66 Cal. 457, 6 Pac. 92; Re
Crowey, 71 Cal. 300, 12 Pac. 230; Farlev v. Hopkins, 79 Cal. 203, 21 Pac. 737; Knock
v. Bunnell. 3 Cal. Unrep. 105, 21 Vac. 961; Cunha v. Hughes, 122 Cal. Ill, 68 Am. St.

A

;

Rep. 27, 54 Pac. 535; Reid v. Engleliart-Davidson Mercantile Co.,
St. Rep. 200, 58 Pae. 10(i3.

126 Cal. 527, 77

Am.

The declaration must be recorded in the office
§ 5624. Must be recorded.
of the register of deeds of the county in which the land is situated.
[R. C.
1905, § 5068; R. C. 1895, § 3623.]
§ 5625. Effect of sale of homestead. The sale and disposition of one homestead shall not be held to prevent the selection or purchase of another as
provided in this chapter. [R. C. 1905, § 50C9; 1891, eh. 67, § 14; R. C. 1899,
§

3624.]

defined. The phrase " head of a family " as
chapter includes within its meaning:
1. The husband or wife when the claimant is a married person; but in no
ease are both husband and wife entitled each to a homestead under the pro562(5.

§

used

" Head of family "

in this

visions of this chapter.

Every person who has residing on the premises with him or her and under
and maintenance, either:
I lis or her child or the child of his or her deceased wife or husband,
whether by birth or adoption.
(b) A minor brother or sister or the minor child of a deceased brother
2.

his or her care
(a)

or

sister.

(c)

A

(d)

The father or mother, grandfather or grandmother of a deceased

father, mother, jrraudfather or

grandmother.

husband or wife.
(e) An unmarried sister or any other of the relatives mentioned in this
who have attained the age of majoritv and are unable to take care of or

section

support themselves. [R. C. 1905.

§ 5070: 1891, eh. 67, § 15: R. C. 1899. $ 3625.1
A sinelc person Mas entitled to homestead ritfht prior to act of 1890. Hesnard v.
Plunkett, 6 S. D. 73, 60 N. VV. 159. Contra, JtcCanna v. Anderson, 6 X. D. 482, 71
N. W. 76<J.
Selection; extent and value; presumption from failure to assert. Foogman v. Patterson, 9 N. D. 254. 33 X. W. 15.
As to when divorced hu?l>atid is no longer head of familv entitled to homestead exemp
llolcorab v. Holcomb, 18 N. D. 561, 120 N. W. 547."
tion.
Widow without children may occupy during her lifetime. Fore v. Fore, 2 N. D. 260,
50 N. W. 712.
Who is head of familv and what constitutes a familv. 61 Am. Dec. 586; 70 Am. St.
Rep. 107.
What constitutes a family. 4 L.R.A.(N.S.) 366.
Who is within the meaning of the law allowing exemption to head of family. 32
Am. Rep. 30.
As to similar provision in Cal. Oiv. Code. $ 1261, see Roth v. Tnsley, 86 Cal. 134, 24
Pac. 853: Simonson v. Burr. 121 Cal. 582, 54 Pae. 87.
As to similar provision in Neb. Comp. Stat. 1897, ch. 36, f 15, sec Schaller r. Kurtz,
25 Neb. 658, 41 N. W. 642.

Upon the death
§ 5627. Descent and distribution of homestead estates.
of a person in whom the title to real property constituting a homestead as
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defined in this chapter

is vested a homestead estate in such real property
descend and he distributed to the persons and in the order
following
1. To the surviving husband or wife for life; or,
2. There being no surviving husband or wife, to the decedent's minor
<;hild or children until the youngest attains majority; or,
3. The surviving husband or wife dying before, then thereafter to the
decedent's minor child or children until the voungest attains majority. [R. C.
1905, § 5071; 1891, ch. 67, § 16; R. C. 1895, *§ 3626.]
No homestead estate can survive, descend or be distributed where decedent was not

shall survive,

entitled to homestead exemption at time of death.
120 X. \V. 647.

Hol.-omb

v.

Holcomb, lb N. D. 561,

Homestead cannot be partitioned among heirs, while occupied as homestead by surviving husband, wife or minor child. Well* v. Sweeney, 16 IS. D. 489, 102 Am. St. Kep.
813, 94 N. W. 394.
Widow's right to convey, lease or incumber homestead during minority of children.
10 L.R.,\.(X.S.) 7S7.
Effect of alienation of incumbrance of homestead by surviving spouse on righto of
children.
56 L.R.A. 71.
Right of child in homestead of parent as affected by will. 56 L.R.A. 38.
Right of adopted children to take parent's homestead. 56 L.R.A. 54.
Federal courts following state decisions as to construction and effect of wills. 40
L.R.A.(N.S.) 430.
As to similar provision in Cal. Civ. Code, J 1265, see Re ITeaden. 52 Cnl. 294:
Gatfliardo v. Dumont, 54 Cal. 496; Schuler v. Savings A L. Soc, 64 Cat 397, 1 Pac.
479; Beck v. Soward. 76 Cal. 527, 18 Pac. 650: Re Burdick, 76 Cal. 6.VJ, 18 Pac. 805:
Tyrrell v. Baldwin, 7S Cal. 470, 21 Pac. 116; Parley v. Hopkins, 70 Cal. 203, 21 Pac.
737; Re Aekerman. 80 Cal. 20?. IS Am. St. Rep. 116. 22 Pac. 141; (JU-aaon v. Spray. 81
Cai. 217. 15 Am. St. Rep. 47, 22 Pac. 551: "Roth v. lnslev, 86 Cal. 134. 24 Pac. 853; Re
Walkerly, 10S Cal. 627. 48 Am. St. Rep. 97, 41 Pac. 772; Dickey v. Gibson, 113 Cal. 26.
54 Am. St. Rep. 321, 45 Pac. 15.

§ 5628. " Homestead estate " and " youngest " denned. The term " homestead estate " employed in this chapter shall be construed to mean the right
to the possession, use, control, income and rents of the real property held or
"
occupied by such decedent as a homestead at death; and the term " youngest
as employed in this chapter shall be construed to mean the decedent's child,
whether by birth or adoption, last to attain majority. [R. C. 1905, § 5072;
R. C. 1895. § 3627.]
§ 5629. Ascertaining and setting off homestead after death of owner. If
a homestead in such real property had been ascertained and set off to such
decedent before death as provided in this chapter the homestead estate provided for in section 5627 shall be commensurate therewith and must not be
again ascertained; but if such homestead had not been so ascertained and
set off, the county court must ascertain in the manner provided in the probate
<'ode and set off and decree the homestead estate to the surviving husband
or wife, or minor child or children, as the case may be; provided, however,
that the real property which is subjected to the homestead estate by the
county court and in which such estate is ascertained and set off by such court
must not exceed in value or area the value or area prescribed in section 5605.
[R. C. 1905, § 5073; R. C. 1895, § 3628.]
Provisions of. The county court shall
§ 5630. Decree of county court.
ascertain and set forth in its decree setting off the homestead estate to the
surviving husband or wife or minor child or children, whether ascertained
!>y it or not, the name of and the dates at which the minor child, or each
minor child, if more than one. will attain majority aud direct in such decree
that in ease the surviving husband or wife dies before the last of such dates is
reached, the minor child or children then surviving shall from the time of
Mich death succeed to such homestead estate until the youngest attains
majority. If a surviving minor child dies before a full satisfaction of the
homestead estate such estate shall thereafter be proceeded with as though
sueh child had never lived. [R. C. 1905, § 5074; R. C. 1895, § 3629.]
1339
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§ 5631. Estate decends exempt. Exception.
The real property subjected
to such homestead estate shall, subject to the foil satisfaction of such estate,
descend exempt from decedent's debts except as provided in section 5607 and
be distributed in the same manner as real property not subjected to a home

stead estate, or as directed in the decedent's will; provided, that in no cas-shall the real property constituting the homestead of a decedent, or any part
thereof, descend or be distributed to any person other than the surviving
husband or wife and decedent's heirs in the direct descending line as prescribed in chapter 53 until all the decedent's debts are fully paid.
[R. C.
1905, § 5075; R. C. 1895, § 3630.]
§ 5632. May be devised subject to homestead estate.
Subject to the houu
stead estate as defined by law and the payment of decedent's debts, the home
stead may be devised to persons other than those mentioned in section 5631
like other real property of the testator.
[R. C. 1905, § 5076; 1891, ch. 67.
§ 18; R. C. 1895, § 3631.]
§ 5633. Conveyance in case of insanity. If either the husband or wif
shall become insane, the county court of the county in which the homestead
is situated may, upon application of the husband or wife not insane and upon
due proof of such insanity, make an order permitting the husband or \vif<not insane to sell and convey or mortgage such homestead.
[R. O. 1905.
1891, ch. 67, § 19; R. C. 1895, § 3632.]
§ 5077
§ 5634. Requisites of petition. Such application shall be made by a petition to the court subscribed and sworn to by the applicant, setting forth th
name and age of the insane husband or wife the number, age and sex of the
children of such insane husband or wife; a description of the premises const
tuting the homestead the value of the same the county in which it is
situated; and such facts in addition to that of the insanity of the husband
or wife, relating to the circumstances or necessities of the applicant and
his or her family, as he or she mav relv upon in support of the petition.
[R. C. 1905, § 5078; R. C. 1895, § 3633.]
§ 5635. Notice, on whom and how served. Notice of the application for
such order shall be served upon such persons and in such manner as the
court shall by order direct and in such order the court shall fix a time for
the hearing of the application.
[R. C. 1905, § 5079; R. C. 1895, § 3634.]
§ 5636. Order of sale recorded. A certified copy of the order granting
permission to sell and convey or mortgage the homestead shall be filed for
record and recorded in the office of the register of deeds of the countv in which
the homestead is situated.
[R. C. 1905, § 5080; R. C. 1895, § 3635J
On granting an order
§ 5637. Court may direct disposition of funds.
authorizing a sale of the homestead the court may direct that a part of the
funds derived from such sale, not to exceed one-third thereof, be set aside and
may direct its investment for the use and benefit of the insane husband or
wife. If such husband or wife dies while insane the sum so set aside reverts
to the surviving husband or wife. If he or she is dead at the time the insane
husband or wife dies, then such sum shall descend in accordance with the
laws of succession as provided in this code. [R. C. 1905, § 5081 1891, ch. 67,
§ 21; R. C. 1895, § 3636.]
§ 5638. Appeal. On the hearing of such application any of the kindred
of the insane person may appear and be heard in the premises, and may appeal
from any order made on the subject to the district court for the county in
which the land is situated in the manner provided for appeals in other eases.
[R. C. 1905. § 5082; 1891, eh. 67, § 22; 1895, § 3637.)
conveyance or mortgage of the home§ 5639. Such conveyance valid.
stead made pursuant to the last six sections shall be as valid and effectual
as if the insane husband or wife had been sane and had joined in the execution
and acknowledgment of such conveyance or mortgage. [B. C. 1905, § 50S3
K. C. 1895, § 3638.]
•

;

•

;

;

;

;

A
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CHAPTER

§§ 5(H0-5ol3

52.

WILL.

Artiolb

2.

Execution and Revocation of Will, §§ 5640-5684.
Interpretation of Wills and Effect of Various Provisions,

3.

General Provisions,

1.

§§ 5685-5T19.
§§ 5720-5740.

Article 1.— Execution and Revocation of Will.
§ 5640.

Who may

sound mind may by

make.

Every person over the age of eighteen years of
and personal, and

last will dispose of all his estate, real

such estate not disposed of by will is succeeded to as provided in chapter 53
of this code, being chargeable in both cases with the payment of all the decedent's debts as provided in the probate code.
[R. C. 1905, § 5084; Civ. C.
1877, § 683; R. C. 1895, § 3639.]
Person making will must be of sound mind at the time. Re Corson, 29 S. D. 14, 135
N. W. 666.
What constitutes testamentary capacity or incapacitv. 27 L.R.A. (N.S.) 2.
Testamentary capacity at the time of giving instructions for will as affecting measure
must exist at time of execution. 2 B. R. C. 41.
Drunkenness as affecting testamentary capacity. 39 L.R.A. 220.

of capacity which

Conflict of laws as to testator's capacity.
2 L.R.A. (N.S.) 414.
Adjudication of insanity, or existence of guardianship, aa showing want of testa140 Am. St. Rep. 346.
Insane delusions. 8 Am. Rep. 184; 63 Am. St. Rep. 94; 12 L.R.A. 161; 27 L.R.A.(N.S.)
«2.
Belief in spiritualism.
36 Am. Rep. 426; 15 L.R.A. (N.S.) 673.
Aversion to relatives. 117 Am. St. Rep. 582.
As to similar provision in Cal. Civ. Code, f 1270, see Hinckley's Estate, 58 Cal. 457;
Re Ross, 140 Cal. 282, 73 Pac. 976.

mentary capacity.

§ 5641. Married woman same right. A married woman may dispose of
her separate estate by will without the consent of her husband and may
alter or revoke in like manner as if she was single. Her will must be executed and proved in like manner as other wills. [E. C. 1905, § 5085 Civ. C.
1877, § 684; R. C. 1899, § 3640.]
all

"

;

Right of wife under statute removing disabilities of married woman to devise property hold bv her husband and herself as joint tenants.
7 L.R.A. (N.S.) 701.
Sufficiency of husband's consent to wife's will.
37 L.R.A. (N.S.) 1133.
5642.
will
procured to be made by
Undue
influence.
will
or
of
a
part
§
duress, menace, fraud or undue influence may be denied probate ; and a revocation procured by the same means may be declared void. [R. C. 1905, § 5086;
Civ. C. 1877, § 685 ; R. C. 1899, § 3641.]
Undue influence affecting will. 16 Am. Dec. 257; 31 Am. St. Rep. 670.
presumption of. 44 Am. Rep. 537; 21 Am. St. Rep. 94.
burden of proof as to. 17 L.R.A. 494; 36 L.R.A. 724, 733.
Will prepared by beneficiaries. 71 Am. Dec. 129.
Effect of unnatural testamentary disposition on question of undue influence.
6

A

L.R.A. (N.S.) 202; 22 L.R.A. (N.S.) 1024.
Character of presumption as to undue influence in bequest to mistress. 11
L.R.A. (N.S.) 554.
Effect of meretricious relations between testator and beneficiary on validity of devise
or bequest. 17 L.R.A. (N.S.) 477.
Ante-testnmentarv declarations as evidence of undue influence. 3 L.R.A. N.S. \ TIP.
Omitting part of wjll from probate because of undue influence. 34 L.R.A. (N.S.) 749.
Evidentiary force of circumstance that one benefited by a will was the draftsman
thereof, or was adive in procuring its execution.
28 L.R.A. (N.S.I 270.
As to similar provision in Cal. Civ. Code, § 1272, see Re Kobler, 79 Cal. 313, 21 Pac.
758
I

§ 5643. What may be willed. Every estate and interest in real or personal
property to which heirs, husband, widow or next of kin might succeed mav Indisposed of by will.
[R. C. 1905. § 5087: Civ. C. 1877, § 686; R. C. 1899.
§ 3642.]
8(1
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Will of adopting parcut cannot defeat right* of adopted child a» established by ^oiltract with natural parent and bv decree of court at time of adoption. Quinn v. Quinn.
5 S. D. 328, 58 N. W. 808, 49 Am. St. Rep. 875.
Parent's right to will custody of child. 2 L.R.A. (N.S.) 203.
Right of entry lor condition broken as Bubject of a devise. 60 I..R.A. 762.
Burial lot as subject of devise. 67 L.R.A. 121.
Right of entryman to devise claim or interest in public lands. 34 L.R.A.< N.S. ) 3D7.
Contingent remainder as subject of devise by remainderman. 21 L.R.A. (X.S.) 121.
85
Applicability to devise, of rule against conveyance of land held adversely.
L.R.A. (N.S.) 734.
Power of insured to destroy rights of beneficiary by bequeathing policy. 49 L.R.A.
748, 752.
Right to change beneficiary in policy by will. 4 L.R.A. (N.S. ) 939.
Bequest of policv of insurance or proceeds thereof as a specific legacy. 7 L.R.A. (N.S.)
592.
Right to designate bv will the beneficiary of benefit insurance 42 L.R.A. (X.S.I 1161.
As to similar provision in Col. Civ. Code, | 1274, see Re Burdick, 112 Cal. 387, 44
Pac. 7M.

§ 5644. Made to any one capable of taking. A testamentary disposition
be made to any person capable by law of taking the property so disposed
of, except that no corporation can take under a will, unless expressly authorized by statute so to take.
[R. C. 1905, § 50S8; Civ. C. 1877, § 687; R. C.
1895, § 3643.1
Right of private person to contest power of corporation to take or hold property

may

under a will. 32 L.R.A. 297.
Right to quoHtioii power of corporation to take by will property in excess of its
charter authority. 9 L.R.A. (X.S.) 689.
Who mav take advantage of statute rendering foreign corporation incapable of takiny
33 L.R.A.' X.S.) 355.
title to real estate.
As to similar provision in Cal. Civ. Code, $ 1275. see Bulmer's Estate, 59 Cal. 131;
Eastman's Estate, 60 Cal. 308; Re Robineon. 63 Cal. 620; Re Rover, 123 Cal. 614.
44 L.R.A. 3C4. 56 Pac. 461: J obin» Estate, Myrick. Prob. It. Rep. fCal.i 134; Wright *
Estate, Myrick, Prob. Ct. K.p. (Cal.) 213.
-

§ 5645. Nuncupative will.

and

to entitle

it

to be admitted to

To make

nuncupative will valid
probate the following requisites must be

Requisites.

a

observed
1.

The

estate bequeathed

must not exceed

in value the

sum

of one thousand

dollars.

must be proved by two witnesses who were present at the making
thereof, one of whom was asked by the testator at the time to bear witness
that sueh was his will, or to that effect.
3. The decedent must at the time have been in actual military service in
the field or doinp duty on shipboard at sea and in either case in actual contemplation, fear or peril of death, or the decedent must have been at the time
in expectation of immediate death from an iniury received the same dav.
2.

It

[R. C. 1905.

§

50S9: Civ. C. 1877,

§

G88; R. C. 1899.

5

3644.]

Xiincujmtive wills. 20 Am. Dec. 44; 67 Am. St. Rep. 572.
" Inft sickness" permitting a nuncupative will.
13 L.R,A.(N.S.) 1092.
conjoint or mutual will is valid, but it
§ 5646. Mutual will.
be revoked by any of the testators in like manner with anv other will. [R. C.

What

A

may

1905. § 5090: Civ. C. 1877, § 689; R. C. 1899, § 3645.]
Joint wills and their effect. 68 Am. Dec. 407.
Joint, mutual, reciprocal or multi will*.
136 Atn. St. Rep. 592.
Contents of joint or mult?al wills as affecting right to probate.

Revocability of mutual will.

34 L.R.A.(N.S.) 976.
27 L.R.A.(X.S.) SO*; 37 L.R.A.(N.8.) 1196.

be denied probate. A will, the validity of
is made by its own terms conditional, may be denied probate, according to the event, with reference to the condition. fR. C. 1905, § 5091 Civ. C.
1877. § 690: R. C. 1899. § 3646.]
§ 5648. Olographic will. An olographic will is one that is entirely written,
dated and signed by the hand of the testator himself. It is subject to no
other form and may be made in or out of this state and need not be witnessed
[R. C. 1905. § 5092; Civ. C. 1877, § 691: R. C. 1899,
§ 3647.]
§ 6647. Conditional will

may

which

;

Deed not having e=wnt»nls of

is

not a will.

Jones

v.

will but pacing present interest in land in tee simple
Jone«. 20 S. D. 632. 10$ N. W. 23.
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are olographic or holographic wills. 52 Am. Deo. 591; 104 Am. St. Rep. 22.
Revocation of previous will by holographic will. 37 L.R.A. 566.
Writing name in body of holographic will as a signature thereto. 29 L.R.A.(N.S.) 64.
Violation of requirement that holographic will shall be written by testator. 26
L.R.A.(N.S.) 1145.
Necessity of witnesses to an holographic will. 14 L.R~A.(N.S.) 968.
Sufficiency of showing that paper offered as a holographic will was intended as such.
33 L.R.A.(N.S.) 1018.
Custody of holographic will. 37 L.R.A. (N.S.) 842.
As to similar provision in Cal. Civ. Code, { 1277, see Martin's Estate, 58 Cal. 530;
Re Rand, 61 Cal. 468, 44 Am. Rep. 555; Billings's Estate, 64 Cal. 427, 1 Pac. 701; Re
Learned, 70 Cal. 140, 11 Pac. 587; Mitchell v. Donohue, 100 Cal. 202, 38 Am. St. Rep.
279, o4 Fat-. 014; Re Stratum.
Cal. 513, 44 Pat-. 1028: Re Lakcmeyer, 135 Cal. J*.
87 Am. St. Rep. 96, 66 Pac. 901 Re Fay, 145 Cal. 82, 104 Am. St. Rep. 17, 78 Pac. 340;
Re Clisby, 145 Cal. 407, 104 Am. St. Rep. 53, 78 Pac. 964; Donoho's Estate, Myrick.
Prob. Ct. Rep. (Cal.) 140.

What

;

§ 5649. How wills must be executed and attested. Every will, other than
a nuncupative will, must be in writing; and every will, other than an olographic will and a nuncupative will, must be executed and attested as follows
1. It roust be subscribed at the end thereof by the testator himself, or some
person in his presence and by his direction must subscribe his name thereto.
2. The subscription must be made in the presence of the attesting witnesses,
or be acknowledged by the testator to them to have been made by him or by
his authority.
3. The testator must at the time of subscribing or acknowledging the same
declare to the attesting witnesses that the instrument is his will; and,
4. There must be two attesting witnesses, each of whom must sign his name
as a witness at the end of the will at the testator's request and in his presence.
[R. C. 1905, § 5093; Civ. C. 1877, § 691; R. C. 1899, § 3648.]

When will not fully executed is vulid. 36 Am. Dec. 316.
As to similar provision in Cal. Civ. Code, g 1276, see Toomes'a Estate. 54 Cal. 509.
35 Am. Rep. S3; Re McCnbe, 63 Cal. 519, 9 Pac. 554; Re Guilfoyle, 96 Cal. 593, 22.
L.R.A. 370. 31 Pac. 553; Kc Cbmaasi, 107 Cal. 1, 28 L.R.A. 414, 40 Pac. 15; Re Walker.
110 Cal. 3S7, 30 L.R.A. 460, 52 Am. St. Rep. 104, 42 Pac. 815; Re Tyler, 5 Cal. Unrep.
851. jl) Pac. 927; He Lvmh, 142 Cal. 373, 75 Pac. 1036; Re Clisbv, 145 Cal. 407, 104
Am. St. Hep. :,<?. :s Pac. 904: Re S.-uman, 146 Cal. 455. 106 Am. St. Rep. 53, 80 Pac.
700, 2 Ann. Cas. 726; Tanev's Estate, Myrick, Prob. Ct. Rep. (Cal.) 210; Donoho's
Kstatv. Myrick. I'roh. Ct. Rep" (Cul.) 140.
1.
What is a sufficient signing of will. 42 Am. Dec. 571.
Signature by other pen-on. 6 L.R.A. 357; 22 L.R.A. 290.
Signature by mark. 22 L.RJ\. 370.
Doe9 ability to write Invalidate signature made by mark or by aid of other person
guiding the pert. 7 L.R.A. (N.S.) 1193.
Proof of signature by mark when attesting witnesses are dead or cannot remember
44 L.R.A. 112.
When will deemed to have been signed or subscribed at the end. 17 L.R.A. (N.S.)
353; 23 L.R.A.(N.S.) 515; 30 L.R.A.(N.S.) 1173.
Writing name in body of will as a signature thereto. 29 L.R.A. (N.S.) 63.
Writing name in body of holographic will as signature thereto. 29 L.R.A.(N.8.) 64.
Signing of will at end of instrument where name follows attestation clause. 17
L.R.A. (N.S,) 354.
Collateral attack on probate where decree or will affirmatively shows matter below
testator's oignature.
42 L.R.A. (N.S.) 458.
1. Necessity that witneseea see testator sign or that they see his signature, 88
L.R.A.O..S.) 161.
What amounts to signing in the presence of witnesses. 60 Am. Rep. 285.
4. Attestation and witnessing of will.
10 Am. Dec. 516; 114 Am. St. Rep. 209.
Effect of fact that person who executed will was not previously known to witness.
21
L.R.A.(N.S.) 531.
Collateral attack on probate where decree or will affirmatively shows the will to be
invalid because of defects as to attesting witnesses.
42 L.R.A. (N.S.) 456.
Signature of witnesses to will before testator signs it. 14 L.R.A. 160; 26 L.R.A. (N.S.)
1126.

When

witness

Am. Rep.

is

deemed to subscribe

iu

testators presence.

1

L.R.A. ( NJS. ) 393; 28

595.

Attestation of will by mark. 22 L.R.A. 372.
Necessity of attestation clause of will. 14 L.R.A. (N.S.)

255w

l.ir»3

Digitized by

Google

§§ 5650--E658

W&

CIVIL CODE.

A

nuncupative will is not
§ 6650. What unnecessary in nuncupative wills.
required to be in writing, nor to be declared or attested with any formalities.
[R. C. 1905. § 5091: Civ. C. 1877, § 692; R. C. 1899, § 3649.]
§ 5651. How witnessed. A witness to a written will must write with his
name his place of residence; and a person who subscribes a testator's name
by his direction must write his own name as a witness to the will. But a
[R. C. 1905.
violation of this section does not affect the validity of the will.
§ 5095; Civ. C. 1877, § 693; R. C. 1899, § 3650.]
§ 5652. When codicil republishes will. The execution of a codicil, referring
to a previous will, has the effect to republish the will as modified by the
codicil.
[R. C. 1905. § 5096; Civ. C. 1877. § 694; R. C. 1899, § 3651.]

Row

far will modified by codicil.
1 L.R.A.fN.S.) 397.
Revocation of prior will by codicil. 37 L.R.A. 571.
Effect of republication of "will by codicil to incorporate extrinsic document into will.
«8 L.R.A. 381.
Effect of signature to codicil of will not signed at the end.
17 L.R.A.(N.S.) 357.
As to similar provision in Cal. Civ. Code, § 1287, see Re Ladd, 94 Cal. 670, 30 Par.
09-; Re MoCauley, 1P.8
Cal. 432, 71 Pac. 512.

A

will of real or personal property, or
§ 5653. Law of place governs.
both, or a revocation thereof made out of this state by a person not bavin?
his domicile in this state is as valid when executed according to the law of
the place in which the same was made, or in which the testator was at the
time domiciled, as if it was made in this state and according to the provisions
of this chanter. [R. C. 1905, § 5097; Civ. C. 1877, § 695; R. C. 1899, § 3652.]

Law

of testator's domicile controls as to personal propertv.

2

Am.

Dec. 454.

§ 5654. Validity of will depends on compliance with law. No will or revocation is valid unless executed either according to the provisions of this
chapter, or according to the law of the place in which it was made, or in
which the testator was at the time domiciled. [R. C. 1905, § 5098 Civ. C. 1877,
§ 696: R. C. 1899, § 3653.]
§ 5655. Law where made governs, though domicile subsequently changed.
Whenever a will or a revocation thereof is duly executed according to the
law of the place in which the same was made, or in which the testator was at
the time domiciled, the same is regulated as to the validity of its execution
by the law of such place, notwithstanding that the testator subsequently
changed his domicile to a place by the law of which such will would be void.
[R. C. 1905, § 5099; Civ. C. 1877, § 697: R. C. 1899, § 3654.]
§ 5656. Deposit with county judge. His duties. Every county judge must
deposit in his office any will delivered to him for that purpose and give a
written receipt to the depositor; and must inclose such will in a sealed
wrapper so that it cannot be read and indorse thereon the name of the testator, his residence and the date of the deposit; and such wrapper must not be
opened until its delivery under the provisions of the next section. [R. C. 1905,
§ 5100: Civ. C. 1877, § 698: R. C. 1899, § 3655.]
will deposited under the provisions of the
§ 5657. How disposed of.
last section must be delivered only:
1. To the testator in person.
2. Upon his written order duly proved by the oath of a subscribing witness.
3. After his death, to the person, if any, named in the indorsement on the
wrapper of the will; or,
4. If there is no such indorsement and if the will was not deposited with
the county judge having jurisdiction of its probate, then to the countv judge
who has jurisdiction. [R. C. 1905, § 5101; Civ. C. 1877, § 699; R. C. 1899,
§ 3656.1
§ 5658. Opened after death by county judge. The county judge with whom
a will is deposited, or to whom it is delivered, must after the death of tlip
testator publicly open and examine the will and file it in his office, there to
remain until duly proved, or deliver it to the county judge having jurisdie;

A
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tion of its probate.
[R. C. 1905, § 5102; Civ. C. 1877, § 700; R. C. 1899,
§ 3657. }
lost or destroyed will of real or personal
§ 5659. Proof of lost will.
property, or both, inav be established in the cases provided in the probate
code or any act in force on that subject. [R. C. 1905, § 5103 ; Civ. C. 1877,
§ 701: R. C. 1899, § 3658.]
Presumption hh to revocation of mining will. 38 L.R.A. 433.
§ 5660. Revocation of wills. Except in the cases in this chapter mentioned
no written will, nor any part thereof, can be revoked or altered otherwise

A

than
1. By a written will or other writing of the testator, declaring such revocation or alteration and executed with the same formalities with which a will
should be executed by such testator; or,
2. By being burnt, torn, cancelled, obliterated or destroyed, with the intent
and for the purpose of revoking the same, by the testator himself, or by some
person in his presence and by his direction. [R. C. 1905, § 5104 ; Civ. C. 1877,
§ 702- R. C. 1899, § 3659.]

Revocation of will. 45 Am. Rep. 338; 28 Am. St. Rep. 344.
by implication. 15 Am. Dec. 659.
by mistake or under an erroneous assumption of fact. 48 Am. St. Rep. 198.
by sulwrqurnt birth of issue. 26 Am. Rep. 153.
——-from change in condition or circumstances of testator, other than marriage or
i:;0 Am. St. Hep. 028.
how accomplished. 45 Am. Rep. 338.
Partition deed as revocation of will. 57 L.R.A. 33'.).
Effect of divorce to revoke gift by will. 69 L.R.A. 940.
Divorce as affecting right to take under gift to " husband," " wife " or " widow."
33 L.R.A. (N.S.) 826.
Settlement of property right* between husband and wife on account of divorce as
implied revocation of will. 20 L.R.A. (N.S.) 1073.
Power of one lacking testamentarv capacitv to revoke will. 18 L.R.A. (N.S.) 99.
Revocability of mutual will. 27 L.R.A. (N*.S.) 508; 37 L.R.A.(N.S.) 1196.
Republication of revoked will. 76 Am. St. Rep. 249.
As to similar provision in CaL Civ. Code, $ 1292. see Clarke v. Ransom. 50 CaL 595;
Re Tillman, 3 Cal. Un*ep. 077, 31 Pac. 563; Re Hickman, 101 Cal. 009, 30 Pac. 118:
He Comassi, 107 Cal. J, 28 L.R.A. 414. 40 Pac. 15; Re Lones, 108 Cal. 688, 41 Pac. 771;
Re McCauley. 138 Cal. 432, 71 Pac. 512.
25 Am. Rep. 35.
2. Revocation by obliterations or interlineations.
6
Cancellation or mutilation of will as affected by invalidity of a second will.
L.R.A. N.S. 1107.
Attempt to revoke portions of a will by turning, tearing, cancelling, obliterating or
destroying. 3K L.R.A. N.S.) 797.
Declarations of testator as admissible on issue of his intent in destroying will. 24
L.R.A. ( N.S. ISO.
Subsequent ratification of unauthorized destruction as revocation of will. 2 B. R. C.

birth of issue.

—

-«

(

j

(

1

550.

How cancellation must be proved. When a will is cancelled or
destroyed by any other person than the testator, the direction of the testator
and the fact of such injury or destruction must be proved by two witnesses.
[R. C. 1905. § 5105; Civ. C. 1877, § 703; R. C. 1899, § 3660.]
§ 5662. Effect of partial erasure. A revocation by obliteration on the face
of the will may be partial or total, and is complete if the material part is so
obliterated as to show an intention to revoke; but when, in order to effect
a new disposition, the testator attempts to revoke a provision of the will by
altering or obliterating it on the face thereof, such revocation is not valid
unless the new disposition is legally effected.
[R. C. 1905, § 5106; Civ. C.
1877, § 704: R. C. 1899, § 3661.]
§ 5661.

Attempt to revoke portions of a
destroying.
Iturrlcn of

will by burning, tearing, cancelling, obliterating or
38 L.R.A. N.S.) 797.
explaining era.-ures or alterations appearing on face of will. 17 L.R.A. (N.S.)
»

1*4.

in

§ 5663. Revocation of will in duplicate. The revocation of a will, executed
duplicate, inav be made by revoking oue of the duplicates.
[R. C. 1905,
R. C. 1899. § 3662.]
§ 70f>

j 5107: Civ. C. 1877,

:
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§ 5664. When subsequent will revokes prior. A prior will is not revoked
by a subsequent will, unless the latter contains an express revocation, or
provisions wholly inconsistent with the terms of the former will but in other
cases the prior will remains effectual so far as consistent with the provisions
of the subsequent will.
[B. C. 1905, § 5108; Civ. C. 1877, § 706; E. C. 1899,
;

§ 3663.]
Invocation of will by subsequent will. 37 L.R.A. 561.
As to similar provision in CaL Civ. Code, I 1296, see Re Murphy, 104 Cal. 554, 38
Pac. 543.

§ 5665. Revocation does not revive former will without express words.
after making a will, the testator duly makes and executes a subsequent
will, the destruction, cancelling or revocation of the latter does not revive the
former unless it appears by the terms of such revocation that it was his
intention to revive the former will, or unless after such destruction, cancelling
or revocation he duly republishes the prior will. [R. C. 1905, § 5109; Civ. C.
1877, § 707; R. C. 1895, § 3664.1
Presumption that one of two wills known to have been made was destroyed for purIf,

pose of revocation, and that the one retained is the last one, is overcome by uncontradicted testimony of person who drew both that the one not found was drawn last.
Starkweather v. Bell. 13 S. 1). 475. 81! X. \V. Sfifi.
37 L.R.A. 575; 14
Effect of revocation of later will to revive an earlier one.
L.H.A.

As

f«rj7:

:;;

L.K..V(N.S.> 2J1: 76

Am.

Am. Rep. 327.
Re Lones, 103 Cal. 688. 41 Pac.

Dec. 652; 45

to similar provision in Cal. Civ. Code, | 1297, Bee

771.
If.
§ 5666. Will made before marriage revoked, if issue unprovided for.
after having made a will, the testator marries and has issue of such marriage, born either in his lifetime or after his death and the wife or issiif
survives him, the will is revoked, unless provision has been made for such
issue by some settlement, or unless such issue are provided for in the will,
or in such way mentioned therein as to show an intention not to make such
provision and no other evidence to rebut the presumption of such revocation
can be received. fR. C. 1905, § 5110; Civ. C. 1877, § 707; R. C. 1899, § 3665.
Husband and wife are heirs at law to each other's estate, the portion which each wilt
inherit depending upon presence or absence of other heirs.
Fore v. Fore, 2 X. D. 260.
;

50 X. W. 712.
Will is revoked by testator's subsequent marriage where wife is not mentioned therein
nor otherwise provided for. Griding v. Gilason. 21 S. D. 56, 109 X. W. 646.
Will made before death of first wife without issue, revoked on marriage to second.
Re Larsen, 18 S. D. 335, 100 X. W. 738, 5 A. & E. Ann. Cas. 794.
Revocation of will by marriage. 80 Am. Dec. 516.
Adopted child as a *' child " within statute relating to revocation of will. 30
L.R.A. (X.8.) 916.
As to similar provision in Cal. Civ. Code, $ 1298, see Sanders v. Simeich, 65 Cal. 50.
2 Pac. 741; Re I omassi, 107 Cal. 1, 28 L.R.A. 414, 40 Pac. 15.

§ 5667. Same, if wife unprovided for. If after making a will the testator
marries and the wife survives the testator, the will is revoked, unless provision has been made for her by marriage contract or unless she is provided
for in the will or in such way mentioned therein as to show an intention not
to make such provision and no other evidence to rebut the presumption of
revocation must be received.
[R. C. 1905, § 5111; Civ. C. 1877, § 708; R. C.
;

§ 3666.]
Collateral attack on probate where decree or will affirmatively shows its revocation
by testator's marriage. 42 L.R.A. (X.S.) 457.
As to similar provision in Cal. Civ. Code, i 1299, see SanderB v. Simcich. 65 Cal. 50.
2 Pac. 741; Corker v. Corker, S7 Cal. 643, 25 Pac. 922; Re Comassi, 107 Cal. 1, 29
L.R.A. 414. 40 Pac. 15.
will executed by an unmarried
§ 5668. Marriage of woman revokes.

1899,

A

woman

revoked by a subsequent marriage and

is not revived by the death
[R. C. 1905. § 5112; Civ. C. 1877. § 709; R. C. 1899, § 3667.]
Revocation of will by marriage of a woman. 49 Am,. Rep. 329.
Collateral attack on probate where decree or will affirmatively shows its revocation
is

of her husband.

by testator's marriage.

42 L.R.A. (X.S.) 457.
As to similar provision in Cal. Civ. Code.
L.R.A. 414. 10 Pac. 15,

J

1300, see

Re Omassi, 107

Cal.

1,

2s
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§ 5669. Effect of sale of devised property. An agreement made by a testator for the. sale or transfer of property disposed of by a will previously
disposal; but the property passes by the will,
subject to the same remedies on the testator's agreement for a specific performance or otherwise against the devisees or legatees as might be had against
[R. C. 1905,
the testator's successors if the same had passed by succession.
§ 5113; Civ. C. 1877, § 710; K. C. 1899, § 3608.]
charge or incumbrance upon
§ 5670. Incumbrance not a revocation.
any estate for the purpose of securing the payment of money or the performance of any covenant or agreement is not a revocation of any will relating to the same estate which was previously executed; but the devise and
legacies therein contained must pass subject to such charge or incumbrance.
[R. C. 1905, § 5114; Civ. C. 1877, § 711; R. C. 1899, § 3669.]
conveyance, settlement or other
§ 5671. Partial disposal not revocation.
act of a testator by which his interest in a thing previously disposed of by
his will is altered, but not wholly divested, is not a revocation, but the will
passes the property which would otherwise devolve by succession.
[R. C.
1905, § 5115; Civ. C. 1877, § 712; R. C. 1899, § 3670.]
§ 5672. When instrument expresses intent it is a revocation. If the instrument by which an alteration is made in the testator's interest in a thing
previously disposed of by his will expresses his intent that it shall be a
revocation, or if it contains provisions wholly inconsistent with the terms and
nature of the testamentary disposition, it operates as a revocation thereof,
unless such inconsistent provisions depend on a condition or contingency by
reason of which they do not take effect.
[R. C. 1905, § 5116; Civ. C. 1877,
§ 713; R. C. 1899, § 3671.]
§ 5673. Revocation revokes codicils. The revocation of a will revokes all
its codicils.
[R. C. 1905, § 5117; Civ. C. 1877, § 714.; R. C. 1899, § 3672.]
§ 6674. Child unprovided for succeeds as in intestacy. Whenever a testator has a child born after the making of his will, cither in his lifetime or
after his death and dies leaving such child unprovided for by any settlement
and neither provided for nor in any way mentioned in his will, the child
succeeds to the same portion of the testator's real and personal property that
he would have succeeded to if the testator had died intestate.
[R. C. 1905,
§ 5118: Civ. C. 1877, § 715; R. C. 1899. § 3673.]

made does not revoke such

A

A

When children entitled to inherit notwithstanding will. 12 Am. St. Rep. 97.
Admis>ibility of extrinsic circumstances in ascertaining intention of testator in
reapeet to disinheriting an after-born child.
13 L.R.A.(X.S.) 781.
Capacity of child en ventre sa mere to take under devise or bequest to "children."
etc.
1 B. R. C. 5S2.
As to similar provision in Cal. Civ. Code, ft 1306, see Re Wardell, 57 Cal. 484; Smith
r. Olmstead, 88 Cal. 582, 12 L.R.A. 46, 22 Am. St. Rep. 336, 26 Pac. 521; Painter v.
Painter, in Cat. 371. J." Pae. f,S»; Re Smith. 145 Cal. IKS, 79 Pac. 369.

§ 5675. Children omitted succeed as in intestacy. When any testator omits
to provide in his will for any of his children or for the issue of any deceased
child, unless it appears that such omission was intentional, such child or the
issue of such child must have the same share in the estate of the testator,
as if he had died intestate, and succeeds thereto as provided in the preceding
section.
[R. C. 1905, § 5119; Civ. C. 1877, § 715; R. C. 1899, § 3674.]
As to omiftsion to provide for children in will. Heddcrrch v. Hedderich, 18 N. D. 488,
123 X. W. 27G.
Unexplained omission of children in will does not necessarily invalidate instrument,
even tuough such will may be ineffectual as to such persons, and distribution to such
children will be made uninfluenced by will. Lowery v. Hawker, 22 X. D. 318, 37
L.R.A.(X.S.) 1143, 133 X. VV. 1)13.
Parol testimony is admissible to establish fact that child omitted from will was
intent Im.iMv omitted.
Re SYlmltz, 19 X. Y). 6SS, 125 X. W. 555.
When child deemed intentionally omitted from. 39 Am. Dec. 740.
:n similar provision in Cal. Civ. Cotle. 5 1307, =ee Re Wnrdcll, 57 Cal. 484:
Re Grider, 81 Cal. 571. 22 Pac. 90S; Re Stevens. 83 Cal. 322. 17 Am. St. Rep. 252. 23
Pac. .179: Re Hurler, 86 Cal. 441, 25 Pac 15; Smith v. Olmirtead, 83 Cal. 583, 12 T..R.A.
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46, 22 Am. 8t. Rep. 336, 26 Pac. 521; Rhoton v. Bkvin. 99 Cai 645, 34 Pac.
Re Salmon, 107 Cal. 614, 48 Am. St. Rep. 164, 40 Pac. 1030; Re Call ighan, 119 Cal.
571, 39 L.R.A. 689, 51 Poc. 860; Re Rosa, 140 Cal. 282, 73 Pac. 976; Warden's Estate,

Myrick, Prob. Ct. Rep. (Cal.) 224.

When any
§ 5676. Rules governing assignments of shares in such cases.
share of the estate of a testator is assigned to a child born after the making
hereinbefore
will
as
in
a
omitted
child,
of a will, or to a child, or the issue of a
mentioned, the same must first be taken from the estate not disposed of by
the will if any; if that is not sufficient, so much as may be necessary must
be taken from all the devisees or legatees in proportion to the value they may
respectively receive under the will unless the obvious intention of the testator
in relation to some specific devise or bequest or other provision in the will
would thereby be defeated; in such case such specific devise, legacy or provision may be exempted from such apportionment and a different apportionment, consistent with the intention of the testator, may be adopted. [R. C.
1905, § 5120; Civ. C. 1877, § 715; R. C. 1899, § 3675.]
As to similar provision in Cal. Civ. Code, J 1308, see Re Rosa, 140 Cal. 282, 73 Pac.
976; Re Snuth 145 Cal. 118, 78 Pac. 369.
If 8uch children o>§ 5677. Take nothing under three last sections, when.
their descendants so unprovided for had an equal proportion of the testator's
estate bestowed on them in the testator's lifetime, by way of advancement,
they take nothing by virtue of the provisions of the three preceding sections.
[R. C. 1905, § 5121: Civ. C. 1877. § 715: R. C. 1899, § 3676.]
Every devise of land in any. will
§ 5678. What devise of land conveys.
conveys all the estate of the devisor therein, which he could lawfully devise,
unless it clearly appears by the will that he intended to convey a less estate.
[R. C. 1905. § 5122; Civ. C. 1877, § 715; R. C. 1899, § 3677.]
What is appurtenant to land for the purposes of wills. 15 L.R.A. 654.
Devise or bequest of propertv as passing ^od will of business conducted in connection with such property.
16 L.R.A.(N.S.) 240.
Devise as carrying visible casement. 33 L.R.A. (N.S.) 882.
Will real estate pass under the word "elects" in a will. 12 L.R.A-(N.S.) 661.
Right to proceeds of land under a devise. 58 L.R.A. 719.
Necessity of word "heirs" in devise in trust to paaa fee to trustee. 2 L.R.A.(N.S.)
172.

"
Right of husband under a devise and bequest to others subject to the " legal rights
of the husband. 2 L.R.A. (X.S.
1193.
Expression of intent to make provision for family as affecting estate taken by bene17 L.R.A.(N.S.) 1215.
ficiaries of trust in absence of any express definition thereof.
Kffect of reference to extrinsic "document to control or modify the character of the
estate that would otherwise pass under instrument. 8 L.R.A. (N.S.) 1038.
)

§ 5679. Devisee's descendants take. When any estate is devised to any
child or other relation of the testator and the devisee dies before the testator
leaving lineal descendants, such descendants take the estate so given by the
will in the same manner as the devisee would have done had he survived the
testator.
[R. C. 1905. § 5123: Civ. C. 1877, § 716: R. C. 1899, § 3678.]
Effect of death of beneficiary before testator. 94 Am. Dec. 156.
As to similar provision in Cal. Civ. Code. § 1310, gee Re Sutro, 139 Cal. 87, 72 Pac.
827; Re Ross, 140 Cal. 282, 73 Pac. 976.
§ 5680. When gift to witness void. All beneficial devises, legacies or gifts
whatever made or given in any will to a subscribing witness thereto are
void, unless there are two other competent subscribing witnesses to the same
but a mere charge on the estate of the testator for the payment of debts
does not prevent his creditors from being competent witnesses to the will.
[R. C. 1905, § 5124; Civ. C. 1877. § 717; R. C. 1899, § 3679.]
§ 5681. Witness takes if entitled to share in estate. If a witness to whom
any beneficial devise, legacy or gift, void by the preceding section, is made,
would have been entitled to any share of the estate of the testator, in case
the will should not be established, he succeeds to so much of the share as
would be distributed to him. not exceeding the devise or bequest made to
him in the will, and he may recover the same of the other devisees or legatees
nr.s
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named

in the will in proportion to and out of the parts devised or bequeathed
[R. C. 1995, § 5125; Civ. C. 1877, § 718; R. C. 1899, § 3680.]
§ 5682. Subsequent incompetency of witness does not avoid will. If the
subscribing witnesses to a will are competent at the time of attesting its
execution, their subsequent incompetency, from whatever cause it may arise,
does not prevent the probate and allowance of the will, if it is otherwise
satisfactorily proved.
[R. C. 1905, $ 5126; Civ. C. 1877, § 718; R. C. 1899,
§ 3681.]
§ 5683. Feloniously causing death of another, bar to taking under his will.
Xo person who has been finally convicted of feloniously causing the death of
another shall take or receive any property or benefit by succession, will or
otherwise, directly or indirectly, by reason of the death of such person, but
all property of the deceased and all rights conditioned upon his death shall
vest and be determined the same as if the person convicted was dead.
[R. C.
1905. § 5127; R, C. 1895, § 3682.]
Homicide as affecting devolution of property. 3 L.R.A. (N.S.) 726; 39 L.RJMN.S.)
to them.

10S8.
Effect on right to probate will of fact that legatee
L.R.A.(N.S.)

is

murderer of testator.

34

Any estate, right or in§ 5684. After-acquired property passes by will.
terest in lands acquired by the testator after the making of his will, passes
thereby and in like, manner as if title thereto was vested in him at the time
of making the will, unless the contrary manifestly appears by the will to have
been the intention of the testator. Every will made in express terms, devising
or in any other terms, denoting the intent of the testator to devise, all the real
(.•state of such testator passes all the real estate which such testator was
entitled to devise at the time of his decease.
[R. C. 1905. § 5128 Civ. C. 1877.
§ 719; R. C. 1899, § 3683.]
Whether and when after-acquired property passes by will. 135 Am. St. Rep. 794.
;

AUTJCLE

2.— INTEBIVRETATION OF WlLLS AND EFFECT OF VARIOUS

PROVISION'S.

§ 5685. Intention of testator governs. A will is to be construed according
to the intention of the testator.
When his intention cannot have effect to
its full extent it must have effect as far as possible.
[R. C. 1905, § 5129
Civ. C. 1877, § 720; R. C. 1899, § 3684.1
:

Jurisdiction of cquitv to construe will.
129 Am. St. Rep. 78.
As to similar provision in Cal. Civ. Code, $ 1317, ate Re Willcv, 128 Cal. 1, 56 Pac
550. 60 Pnc. 471: Re Fair. 132 Cnl. :.V3. 84 Am. St. Rep. 70. (50 Pac. 442. 64 Pac. 1000;
Re Fnir. 136 Cal. 79, 63 Pac. 306.

In case of uncertainty arising
§ 5686. Will excludes oral declarations.
upon the face of a will, as to the application of any of its provisions the
testator's intention is to be ascertained from the words of the will taking
into view the circumstances under which it was made, exclusive of his oral
declarations.
[R. C. 1905. § 5130: Civ. C. 1877, § 721; R. C. 1899, § 3685.
In construction of ambiguous expressions ^itimtion of parties may be taken into
view. Rock v. Ziramermann. 25 S. D. 237, 126 N. W. 265.
Admissibility of declarations of testators in controversies respecting wills. 3 Am. Dec.
395; 107 Am. St. Rep. 459.
Competency of scrivener or draftsman to testify to his own or the testator's inten38 L.R.A.IN.S.) 91.
tion.
Parol or extrinsic evidence as to intention to incorporate extrinsic document into
will.
68 L.R.A. 384.
of testator's intent to adeem legacy or devise. 40 L.R.A.(Nf?.) 551, 558.
as to testator's intent to adeem general legacy by gift. 38 L.R.A. (N.S.) 592.
for the purpose of charging property with payment of legacies or dehts where
the will is silent on that point. 19 L.R.A.(N.S.) 457.
to ascertain testator's intention as to disinheriting after-born child.
13
L.R.A. (N.S.) 781.
to show that instrument, on its face a will, was not intended as such.
C«
L.R.A.(N.S.) 417.
to show that instrument not on its face of n testamentary character was intended
to be such, so as to take effect a? a will. 13 L.R.A. (N.S.) 1203.
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As to similar provision in Cal. Civ. Code, § 1318, see
Pac. 1011.

He Young,

123 Cal. 337, 55

.

.

§ 5687. Rules of interpretation. In interpreting a will, subject to the laws
of this state the rules prescribed by the following sections of this chapter
are to be observed, unless an intention to the contrary clearly appears. [R. C.
1905, § 5131 Civ. C. 1877, § 722 R. C. 1899, § 3686.]
§ 5688. Construed together, if several. Several testamentary instruments
executed by the same testator are to be taken and construed together as one
instrument. [R. C. 1905, § 5132; Civ. C. 1877, § 723; R. C. 1899, § 3687.]
§ 5689. Parts construed together. If irreconcilable, latter prevails. All
parts of a will are to be construed in relation to each other, and so as if
possible to form one consistent whole, but when several parts are absolutely
irreconcilable the latter must prevail.
[R. C. 1905, § 5133; Civ. C. 1877,
:

;

§ 724; R. C. 1899, § 3688.]
clear and dis§ 5600. Distinct devise not affected by words less clear.
tinct devise or bequest cannot be affected by any reasons assigned therefor,
or by any other words not equally clear and distinct, or by inference or
argument from other parts of the will, or by an inaccurate recital of or

A

reference to its contents in another part of the will.
Civ. C. 1877, § 725; R. C. 1899, § 3689.]

An

to similar provision
Pac. 964, 64 Pac. 1071.

in Cal. Civ. Code,

g

1S22, see

[R. C. 1905, § 5134:

Re Marti, 132

Cal. 666,

61

When the
§ 5691. Ambiguities explained by reference to other parts.
meaning of any part of a will is ambiguous or doubtful it may be explained
by anv reference thereto or recital thereof in another part of the will.
[R. C.*1905. § 5135; Civ. C. 1877. § 726; R. C. 1899, § 3690.]
The words of a will are to be
§ 5692. Words taken in ordinary sense.
taken in their ordinary and grammatical sense, unless a clear intention to
use them in another sense can be collected and that other can be ascertained.
[R. C. 1905, § 5136; Civ. C. 1877, § 727; R. C. 1899. § 3691.]

Construction of *' and " for " or " and vice versa. 48 Am. Dec. 565.
What property pastes by term "goods." 1 Am. Dec. 294.
As to similar provision in Cal. Civ. Code,
1324, see Re Marti, 132 Cal. 666.
61 Pac. 964, 64 Pac. 1071.
fi

§ 5693. Give every expression effect. The words of a will are to receive an
interpretation which will give to every expression some effect, rather than
one which will render some of the expressions inoperative.
[R. C. 1905.

5137: Civ. C. 1877, § 728; R. C. 1899, § 3692.]
§ 5694. So as to prevent intestacy. Of two modes of interpreting a will,
that is to be preferred which will prevent a total intestacy.
[R. C. 190F».
§ 5138; Civ. C. 1877, § 729; R. C. 1899, § 3693.]
§ 5695. Technical words. Technical words in a will are to be taken in
their technical sense unless the context clearly indicates a contrary intention.
[R. C. 1905, § 5139; Civ. C. 1877, § 730: R. C. 1899, § 3694.]
Unnecessary. Technical words are not necessary to give
§ 5696. Same.
effect to any species of disposition by will
[R. C. 1905, § 5140; Civ. C. 1877.
§ 731 R. C. 1899, § 3695.]
§

;

Liberal construction of charitable trust in will should be adopted, in order to render
trust effective. Hagcn v. Sacrison, 19 N. D. 160, 26 L.R.A.(NA) 724, 123 N. W. 518.

§ 5697. Term " heirs " not requisite to devise fee. The term " heirs " or
other words of inheritance are not requisite to devise a fee and a devise of
real property passes all the estate of the testator unless otherwise limited.
[R. C. 1905, § 5141: Civ. C. 1877, § 732; R. C. 1899, § 3696.]
Real or personal
§ 5698. Property embraced in power passes by will.
property embraced in a power to devise passes by a will purporting to devise
all the real or personal property of a testator.
[R. C. 1905, § 5142; Civ. C.
1877, § 733; R. C. 1899, § 3697.]
28

Devise including absolute power of disposition neeewmrily rests an estate in
Am. Rep. 4.
1370

fee.
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§§

369S-5-05

Devise or bequest for life with power of disposal. 139 Am. St. Rep. 82.
As to similar provision in Cal. Civ. Code, $ 1330, see Re Fair, 132 Cal. 523. 84
St Rep. 70, 60 Pac. 442, 64 Pac. 1000.

Am.

When all property passes. A devise or bequest of all the testator's
i*eal or personal property in express terras or in any other terras denoting
his intent to dispose of atf his real or personal property, passes all the real
or personal propertv which he was entitled to dispose of by will at the time
of his death. fR. C. 1905, § 5143: Civ. C. 1877, § 734: R. C. 1899, § 3698.]
§ 5699.

Clause in will by which rest, residue and remainder of bis real property is devised,
but provided that audi devise should not alTect land specifically devised, meant that
testator intended by such clause to devise all land not specifically devised, whether
he hud more or leBs than he could remember when he gave description. Rock v. Zimmcrmann, 25 S. D. 237, 126 N. W. 265.

A

devise of the residue of the tes§ 5700. Devise of residue passes what.
tator's real property passes all the real property which he was entitled to
devise at the time of his death, not otherwise effectually devised by his will.
[R. C. 1905, § 5144; Civ. C. 1877, § 735; R. C. 1899, § 3699.]
44
Devolution of lapsed legacy or devise where will contains residuary clause.
L.RJMN.S.) 789.
As to similar provision in Cal. Civ. Code, | 1332, see Re Upham, 127 Cal. 90, 59
Pac. 315.

A

bequest of the residue of the
§ 5701. Bequest of residue passes what.
testator's personal property passes all the personal property which he was
entitled to bequeath at the time of his death, not otherwise effectually bequeathed by his will. [R. C. 1905, § 5145; Civ. C. 1877, § 736; R. C. 1899,
§ 3700.]
As to similar provision in Cal. Civ. Code, f 1333, see Re Upham, 127 Cal. 90, 59
Pac. 315.

A

testamentary disposi§ 5702. When passes to those entitled to succeed.
lion to " heirs," " relations," " nearest relations," " representatives," " legal
"
"
representative," or
family," " issue,"
personal representative," or
descendants," " nearest," or " next of kin " of any person without other
words of qualification and when the terms are U3ed as words of donation and
not of limitation vests the property in those who would be entitled to succeed

*'

to the property of such person according to the provisions of the chapter on
succession in this code.
[R. C. 1905, § 5146; Civ. C. 1877, § 737; R. C. 1899.
§ 3701.|
What words in will pass real estate. 14 Am. Dec. 576.

Meaning

of " next of kin."

T..R.A.

l.">

:'.00.

Right of persons claiming through decvased relative to participate with those standing
with euch relative, in provision for "next of kin," etc.

in equal decree of relationship

28 L.R.A. N.S.) 479.
(

Do xWwl child."' " children," "issue," etc., in a will, include adopted children.
L.R.A. X.S.) 1158.
Who takes under gift to "husband,'' "wife" or "widow." 33 L.R.A. (N.S.) 816.
Who are relatives or relations. 13 L.R.A. 37; 14 L.R.A. 342.
'•'

27

(

The terms mentioned
§ 5703. When words of donation and not limitation.
used as words of donation and not limitation when the
property is given to the person so designated directly and not as a qualification
of an estate given to the ancestor of such person.
[R. C. 1905, § 5147 Civ. C.
1877, § 738: R. C. 1899, § 3702.]
Words in a will referring to death or sur§ 5704. Postponed possession.
vivorship simply, relate to the time of the testator's death, unless possession
is actuallv postponed when thev must be referred to the time of possession.
[R. C. 1905. § 5148; Civ. C. 1877, § 739; R. C. 1899, § 3703.]
As to similar provision in Cal. Civ. Code, I 1336, see Re Winter, 114 Cal. 186, 45

in the last section are

;

§ 5705. Class includes all. A testamentary disposition to a class includes
every person answering the description at the testator's death; but when the
possession is postponed to a future period it includes also all persons coming
williin the description before the time to which possession is postponed. [R. C.
1 905. § 51 49
Civ. C. 1 877. § 740 R. C. 1899, § 3704.]
:

;

1371
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Will

justify operation of rule laid down in this section theTe must at least be delivery
of deed, which implies intent that it shall become at once operative, either absolutely
Kwff«-r v. Northwestern Port Huron Co., 24 S. L>. 546, 124 N. W.
or conditionally.
740.
Who entitled to take under bequests and devises to class. 73 Am. St. Rep. 413.
Devises and bequests to children as a claw. 46 Am. Dee. fifiG.
Time for ascertaining members of class described as testator's " heirs," " next of kin,"
" relations," etc., to whom an estate in real or personal property is limited by way of
remain der or executory gift. 33 L.R.A. (X.S.) 1.

To

When a will directs the conver§ 5706. When realty deemed personalty.
sion of real property into money such property and all its proceeds must be
[R. C. 1905.
deemed personal property from the time of the testator's death.
§ 5150; Civ. C. 1877, § 741 R. C. 1899. § 3705.]
Real property converted into personalty by will is governed by laws of jurisdiction
Penfield v. Tower. 1 N. D. 216, 4f>
in which testator was domiciled at time of death.
;

W. 413.
Conflict of laws as to equitable conversion. 2 L.R.A.(Ni>.) 457.
When is there 6uch a failure of testator's purpose or object as to preclude the application of the doctrine of equitable conversion.
20 L.R.A. (X.S.) 117.
Conversion by directing sale after devising land. :t9 L.R.A. (X.S. ) 817.
As of what time conversion takes place under direction to sell real property which
20
postpones sale to definitely ascertainable time subsequent to testator's death.

N.

l.R.A.(N.S.) 65.

As

ti»

265, 101

similar provision in Cal. Civ. Code, f 1333. see Rank of I'kiah v. Rich. 143 Cal.
Am. St. Rep. 118, 76 Pac. 1020; Re Pforr. 144 Cal. 121, 77 Pac. 825.

child included in class.
A child conceived before, but not
born until after a testator's death, or any other period when a disposition to n
class vests in right or in possession, takes, if answering to the description of
the class.
[R. C. 1905. § 5151 Civ. C. 1877. § 742 R, C. 1899. § 3706.]

§ 5707.

Unborn

:

;

De vise or bequest to " children " or grandchildren.
Admissibility of extrinsic ciroum*tHnees
respect to disinheriting an after-born child.

1 B. R. C. 583.
ascertaining intention
13 L.R.A. (NJ5.) 780.
in

of

testator

in

W

hen applying a will, it is
§ 5708. How imperfect description corrected.
found that there is an imperfect description, or that no person or property
exactly answers the description, mistakes and omissions must be corrected,
if the error appears from the context of the will or from extrinsic evidence
but evidence of the declarations of the testator as to his intention cannot be
received,
Civ. C. 1877. § 743 R. C. 1899. § 3707.]
f R. C. 1905. § 5152
;

:

Extrinsic evidence to aid the interpretation or application of will. 46 Am. Rep. 72:
Am. Rep. 74; 50 Am. St. Rep. 279.
Correction of misdescription of land in will. 16 L.R.A. 321; 6 L.R.A. (N\S.) 943.
Parol evidence to correct description of property. 8 Am. Rep. 669.
Parol evidence to show a mistake in drafting will
8 Am. Rep. 6(19.
Reforming and correcting will in equity. 66 Am. Dec. 633.
As to similar provision in Cal. Civ. Code, 8 1340, see Re Callaghan, 119 Cal. 571, 39
L.R.A. 689. 51 Pac. 860.

58

Testamentary disposi
§ 5709. Testamentary dispositions vest at death.
and bequests to a person on attaining majority. ar<>
at the testator's death.
fR. C. 1905. § 5153: Civ. C. 1877.
744 R. C. 1899, § 3708.1
Legacies, when vested and when contingent.
10 Am. St. Rep. 471.
As to similar provision in Cal. Civ. Code,
1341, see Re Fair, 132 Cal. 523, 84
Am. St. Rep. 70, 60 Pac. 442, 64 Pac. 1000.

tions, including devises

presumed to vest
§

:

fi

§ 5710. Divested only

A

by

precise contingency.
testamentary disposition
when vested cannot be divested unless upon the occurrence of the precise
contingency prescribed by the testator for that purpose.
[R. C. 1905, § 5154;
Civ. C. 1877. § 745 R. C. 1899, § 3709.]
If a devisee or legatee
§ 5711. When disposition fails on death of devisee.
dies during the lifetime of the testator the testamentary disposition to him
fails, unless an intention appears to substitute some other in his place except
as provided in section 5679.
[R. C. 1905. $ 5155: Civ. C. 1877, § 746: R. C.
1899, § 3710.1
As to similar provision in Cal. Civ. Code. * 1343, see Re Bennett. 134 Cal. 320. 66
Pno. 370: Re Sutro. 139 Cal. 87, 72 Pac. R27.
;
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§ 5712. Interests in remainder unaffected. The death of a devisee or legatee
of a limited interest before the testator's death does not defeat the interests
of persons in remainder who survive the testator.
[B. C. 1905, § 5156 ; Civ. C.
1877, §747; R. C. 1899, § 3711.]
conditional disposition is one
§ 5713. Conditional disposition defined.
which denends upon the occurrence of some uncertain event by which it is
either to take effect or be defeated.
[R. C. 1905, § 5157 Civ. C. 1877, § 748
R. C. 1899, § 3712.]
Kffcct of provision in will that any beneficiary who contests the instrument shall

A

;

forfeit hia interest.
68 L.R.A. 447.
Will court determine whether condition in devise or bequest as to good conduct or
character of beneficiary has l»een satisfied, where that duty has been imposed on no
one else. 25 L.R.A.(N.S.) 424.
Effect of fact that breach of condition in devise or legacy relating to conduct of
legatee or devisee is involuntary on Intter's part. 27 L.R.A. (IS'.S.) 684.
Equitable relief against forfeiture of devise on condition of support. 69 L.R.A. 841.
Equitable relief against forfeiture of devise on condition of payment of money. 69
L.R.A. 842.
Character of estate created by grant, lease or devise of property to person so long
as he shall desire to live upon it. or devote it to a particular use. 21 L.R.A.(N.S.)

573.
Validity of hequuat to individual on condition of adhering to, or renouncing, particular religious belief. 5 L.R.A.(N.S.) 804.
Validity of provision that monev shall be payable to obligee only and not to his
estate.
17 L.R.A. X.S. ) 1239.
To what time is the contingency of death of a legatee or devisee without child or
25 LJi.A.(N.S.) 1045.
issue, upon which a gift is conditioned, referable.
I

A

condition precedent in a will is one which
§ 5714. Condition precedent.
[R. C.
required to be fulfilled before a particular disposition takes effect.
1905, § 5158; Civ. C. 1877, § 749; R. C. 1899, § 3713.1

is

What

are conditions precedent in will.

102

Am.

St. Rep. 366.

When a testamentary disdisposition on condition vests.
position is made upon a condition precedent nothing vests until the condition
is fulfilled, except when such fulfillment is impossible, in which case the disposition vests, unless the condition was the sole motive thereof and the impossibility was unknown to the testator or arose from an unavoidable event
subsequent to the execution of the will. [R. C. 1905, § 5159; Civ. C. 1877.
§ 750; R. C. 1899. § 3714.]
condition precedent in a
§ 5716. When condition deemed performed.
will is to be deemed performed when the testator's intention has been sub[R. C. 1905, § 5160; Civ. C.
stantially though not literally complied with.
1877. § 751 R. C. 1899, § 3715.]
condition subsequent is where an estate
§ 5717. Condition subsequent.
or interest is so given as to vest immediately, subject only to be divested by
some subsequent act or event. [R. C. 1905, § 5161; Civ. C. 1877, § 752; R. O.
§ 5715.

When

A

:

A

1899.

§

3716.1

Will directing that testatrix's land be equally divided between her four children
excrpt that specified Kon should have privilege of buying "homestead" did not create
condition subsequent upon devise of homestead so as to make devise subject to he
Re Sjuraon, 29 8. D. 566, 137 N. W. 341.
divested by son's election to purchase.
Effect upon remainder of forfeiture of life estate for breach of condition subsequent.
21 L.R.A.(X.S.) 605.
11 L.R.A.(N.S.)
Effect of specifying use of real estate in devise to religious society.
'

509.

A devise or legacy given to more than one
§ 5718. Owners in common.
[R. C. 1905. $ 5162; Civ. C. 1877.
person vests in them as owners in common.
R. C. 1899, § 3717.]
§ 753
1350,
provision
Civ.
Code,
see Re Hittell, 141 Cal. 432, 75
in Cal.
As to similar
$
;

Pac. 53.

Advancements or gifts
§ 5719. Advancement not ademption of legacy.
niv not to be taken as ademptions of general legacies, unless such intention
[R. O. 1905, § 5163; Civ. C. 1877,
is expressed bv the testator in writing.
5 7r»4: R. C. 1899. § 3718.]
Ademption of legacies. 37 Am. Dec fi07: 95 Am. St. Rep. 342.
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Will.

Disposal, loss or destruction of subject-matter, or payment of debt, as ademption of
40 L.R.A.(N.S.) 542.
specilic legacy or devise.
Change in subject-mutter or substitution of other property as ademption of a specific
legacy or devise. 40 L.R.A.(N.S.) 553.
Collection of insurance policy during lifetime of testator as ademption of specific
legacy thereof. 40 L.R.A.(N.S.) 5G1.
Gift by testator as ademption of general legacy to donee. 38 L.R.A.(X.S.) 5S9.
Gift to one spouse by parent of the other bb ademption. 26 L.R.A.(N.S.) 1050.

Article

3.

— General Provisions.

Legacies are distinguished and designated
§ 5720. Legacies classified.
according to their nature as follows
1.
legacy of a particular thing specified and distinguished from all others
of the same kind belonging to the testator is specific ; if such legacy fails resort
cannot be had to the other property of the testator.
legacy is demonstrative when the particular fund or personal property
2.
is pointed out from which it is to be taken or paid; if such fund or property
fails in whole or in part resort may be had to the general assets as in case oi'

A
A

a general legacy.
3. An annuity is a bequest of certain specified sums periodically; if tinfund or property out of which it is payable fails, resort may be had to the
general assets as in case of a general legacy.
4. A residuary legacy embraces only that which remains after all the bequests
of the will are discharged.
[R. C. 1905, § 5164; Civ. C.
5. All other legacies are general legacies.
1877, § 755; R. C. 1899, § 3719.]
As to specific legacy. Adair v. Adair, 11 N. D. 175, 90 N. W. 804.
Demonstrative, general and specific legacies. 11 Am. Dec. 468; 8 Am. St Rep. 721.
140 Am. St.
Specilic, demonstrative and general bequests defined and distinguished.
Rep. 577.
30
Right of devisee or legatee to attack conveyance or transfer by testator.
L.R.A.(X.S.) 194.
Bequest of policy of insurance, or proceeds thereof, as specific legacy. 7 L.RJMN-S.)
592.

11 L.R.A. (NJS.) 49.
Is bequest of stocks, bonds or notes general or specific.
As to similar provision in Cal. Civ. Code, § 1357, see Apple's Estate, 66 Cal. 432,
6 Pac. 7; Re Mackav, 107 Cal. 303, 40 Pac. 558; Re Williams, 112 Cal. 521, 53 Am.
St. Rep. 224, 44 Pac. 808.

When a person dies
§ 5721. Property chargeable with payment of debts.
intestate all his property, real and personal, without any distinction between
them, is chargeable with the payment of his debts, except as otherwise provided in this code and the probate code.
[R. C. 1905, § 5165; Civ. C. 1877,
§ 756: R. C. 1895, § 3720.]
5722.
Order
of
resort
for
of
debts.
The property of a testator,
payment
§
except as otherwise specifically provided in this code and the probate code,
must be resorted to for the payment of debts in the following order
1. The property which is expressly appropriated by the will for the payment
of the debts.
2". Property not disposed of by the will.
3. Property which is devised or bequeathed to a residuary legatee.
and,
4. Property which is not specifically devised or bequeathed
5. All other property ratably.
;

Before any debts are paid the expenses of the administration and the
allowance to the family must be paid or provided for.
[R. C. 1905, § 5166
Civ. C. 1877. § 757: R. C. 1895. § 3721.1
Executor of insured may claim proceeds of life policy as against special legatee and
proceeds are burdened with pavment of decedent's debts. Meyer v. Meyer, 25 S. D. 596.
127 N. \V. 595.
Contribution as between specific legatees and specific devisees to pay testator's debts.
1 L.R.A.(X.S.) 461.
Order of abatement to pay debts as between demonstrative legacies and specific legacies.
4 L.R.A.fN.S.) 922.
Subrogation of specific legatees to rights of creditors. 16 Am. Dec. 105.
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§ 5728. Same for payment of legacies. The property of a testator, except
as otherwise specifically provided in this code and the probate code, must be
resorted to for the payment of legacies in the following order
1. The property which is expressly appropriated by the will for the payment
of the legacies.
2. Property not disposed of by the will.
3. Property which is devised or bequeathed to a residuary legatee.
[R. C. 1905.
4. Property which is specifically devised or bequeathed.
§ 5167; Civ. C. 1877, § 758; R. C. 1895, § 3722.]
Is a legacy given to a creditor in satisfaction of his debt entitled to priority over
other legacies of same class. 2 B. R. C. 509.
Right of devisee to completion of improvements at the expense of the estate. 36
L.K.A.(N.S.) 303.
3
'Right of devisee of incumbered property to exoneration at expense of legatee.
L.R.A.(X.S.) 898.
Remedies for enforcement of legacy when charged upon devise. 30 L.R.A.(N.S.) 815.
Admissibility of extrinsic evidence for purpose of charging property with payment of
19 L.R.A.(N.S.) 457.
legacies or debts where the will is silent on that point.
As to similar provision in Cal. Civ. Code, S 1360, tee Re Neistrath, 60 Cal. ^30, 5 Pac. 507.

Legacies to husband, widow or kindred of any
§ 5724. Preferred legacies.
class are chargeable only after legacies to persons not related to the testator.
[R. C. 1905, § 5168; Civ. C. 1877, § 759; R. C. 1899, § 3723.]
As to similar provision in Cal. Civ. Code, f 1361, see Apple's Estate, 66 Cal.
6 Pac. 7.

4:i^'.

§ 5725. Rules governing abatement. Abatement takes place in any class
only as between legacies of that class, unless a different intention is expressed
in the will.
[R. C. 1905, § 5169: Civ. C. 1877, § 760: R. C. 1899. § 3724.]
Abatement of legacies in case of deficiency of assets. 8 Am. St. Rep. 720.
As to similar provision in Cal. Civ. Code, $ 1362, see Re Xeiatratb, 66 Cal. 3.'M.
5 Pac. 507.

In a specific devise or legacy the title passes by
§ 5726. Sale of property.
the will, but possession can only be obtained from the personal representative
and he may be authorized by the county court to sell the property devised or
bequeathed in the cases herein provided.
[R. C. 1905, § 5170; Civ. C. 1877,
§ 761 ; R. C. 1899, § 3725.]
impaired
rights
by devise. The rights of
5727.
When
of
purchaser
not
§
a purchaser or incumbrancer of real property in good faith and for valu<'
derived from any person claiming tbe same by succession are not impaired
by any devise made by the decedent from whom succession is claimed, unless
the instrument containing such devise is duly proved as a will, and recorded
in the office of the county court having jurisdiction thereof, or unless written
notice of such devise is filed with the county judge of the county where the
[R.
real property is situated within four years after the devisor's death.
1905. § 5171; Civ. C. 1877, § 762; R. C. 1899, § 3726.]
When specific legacies are for life only
§ 5728. Duty of legatees for life.
the first legatee must sign and deliver to the second legatee, or, if there is
none, to the personal representative, an inventory of the property expressing
that the same is in his custody for life only, and that on his decease, it is to
be delivered and to remain to the use and for the benefit of the second legatee
[R. C. 1905, § 5172;
or to the personal representative, as the case may be.
Civ. C. 1877, § 763; R. C. 1899, § 3727.]
Right of estate of one entitled by will or statute to an allowance for support and
maintenance to accumulations undrawn and unexpended at time of her death. 1>
L.R.A.(N.S.) 997.

§ 5729. Income after death. In case of a bequest of the interest or income
[R. C.
of a certain sum or fund the income accrues from the testator's death.
1905, $ 5173; Civ. C. 1877, § 764; R. C. 1899, § 3728.]
As to similar provision in Cal. Civ. Code, * 1366, see Re Brown, 143 Cal. 450, 77
Pnc. 160.

A

legacy or a gift
§ 5730. Legacy in fear of death satisfied before death.
[R. C.
in contemplation, fear or peril of death may be satisfied before death.
1905, § 5174; Civ. C. 1877, § 765; R. C. 1899, § 3729.]
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Legacies are dne and deliverable
§ 5731. When legacies and annuities due.
at the expiration of one year after the testator 'b decease. Annuities commence
at the testator's decease.
[R. C. 1905, § 5175; Civ. C. 1877, § 766; R. C. 1899,
§ 3730.]
As to similar provision in Cal. Civ. Code, $ 1368. see Re Brown, 143 Cal. 450, 77 Pac
160.

§ 5732. Interest after due. Legacies bear interest from the time when they
are due and payable, except that legacies for maintenance or to the testator's
widow bear interest from the testator's decease. [R. Q. 1905, § 5176; Civ. C.
1877, § 767; R. C. 1899, § 3731.]
Personal liability of executor or administrator to distributees for interest duriug liiign
tion involving construction and interpretation of will.
31 L.R.A.(N.S.) 357.
Conflict of laws as to interest on legacy.
2 L.R.A.(X.S.) 468.
As to similar provision in Cal. Civ. Code, f 13C9.
Dunno v. Mastick, 50 Cal. 244;
Mackay v. Mackay, 107 Cal. 303, 40 Pac. 558; Re William*. 112 Cal. 521, 53 Am. St.
Kep. 224, 44 Pac. 808; Re Blake, 137 Cal. 429, 70 Pac. OiU; Ku Brown, 143 Cal. 450, 77
Pac. 100.

The four preceding sections are in all cases to
§ 5733. Intention controls.
be controlled by a testator's express intention.
[R. C. 1905, § 5177; Civ. C.
1877, § 768; R. C. 1899. § 3732.]
As to similar provision in Cal. Civ. Code, | 1370, see Re Williams. 112 Cal. 521, 53
Am. St. Rep. 224, 44 Pac. 808.
When it appears by the
§ 5734. Who entitled to letters testamentary.
terms of a will that it was the intention of the testator to commit the execution
thereof and the administration of his estate to any person as executor, such
person, although not named executor, is entitled to letters testamentary in like
manner as if he had been named executor. [R. C. 1905. § 5178; Civ. C. 1877.
§ 769; R. C. 1899, § 3733.]
As to similar provision
St.

in Cal. Civ. Code, 8 1371, see

Re Ogier, 101

Cal. 381, 40

Am.

Kep. 01, 35 Pac. 900.

§ 5735. Authority to executor to appoint, void. An authority to an executor to appoint an executor is void. [R. C. 1905, § 5179; Civ. C. 1877, § 770;
li.

C. 1899. § 3734.]
§ 5736. Executor has

no power before qualifying. Exception. No person
has any power as an executor until he qualities except that before letters
have been issued he may pav funeral charges and take necessary measures
for the preservation of the estate.
[R. C. 1905, § 5180; Civ. C. 1877, § 771
R. C. 1899. § 3735.]
§ 5737. Executor of executor. No executor of an executor, as such, ha*
anv power over the estate of the first testator. [R. C. 1905, § 5181; Civ. C.
1S77, § 772; R. C. 1899, § 3736.]
§ 5738. Will includes codicil. The term " will " as used in this code includes all codicils as well as wills.
[R. C. 1905, § 5182; Civ. C. 1877, § 77:*
R. C. 1899, § 3737.]
Except as otherwise provided the validity
§ 5739. What law governs.
and interpretation of wills is governed, when relating to real property within
this state, by the law of this state; when relating to personal property, bv
[R. C. 1905. $ 5183; Civ. C. 1877, § 774:
the law of the testator's domicile.
R. C. 1899, § 3738.]
;

Provisions of will relating to personal property situate in this state must be con
strued according to law of testator's domicile at time of death. Crandell v. Barker, 8
N. D. 263, 78 N. W. 347; Pcnfield v. Tower, 1 ST. D. 216. 46 N. W. 413; Knox v. Barker.
8 N. D. 272, 78 N. W. 352.
J. aw governing construction of will.
2 L.R.A.(N.S. ) 443.
Bv what law members of class to whom testamentary gift is made are to be ascertained.
2 B" R. C. 557.

Those to whom property is
§ 5740. Liability of devisees and legatees.
given by will are liable for the obligations of the testator in the cases and
by the probate code. [R. C. 1905, § 5184; Civ. C. 1877,

to the extent prescribed
§

775;R.

C. 1895, § 3739.]
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SUCCESSION.
§ 5741. Succession defined. Succession is the coming in of another to take
the property of one who dies without disposing of it by will.
[R. C. 1905.
5185:
Civ. C. 1877, § 776; R. C. 1899. § 3740.]
§
As to inheritance by illegitimate child. Moen v. Moen, 16 S. D. 210. 92 X. W. 11.
Is the right to take property by inheritance a natural or statutory right.
9
L.R.A.(X.S.) 121.
As to similar provision in Cal. Civ. Code, { 1383, see Be Burdick, 112 Cal. 387, 44
Pac. 734.

§ 5742. Property passes to heirs.
The property, both real and personal,
of one who dies without disposing of it by will, passes to the heirs of the
intestate, subject to the control of the county court and to the possession of
any administrator appointed bv that court for the purpose of administration.
[R. C. 1905. § 5186; Civ. 0. 1877, § 777; R. C. 1899, § 3741.]

Realty passes at once to heirs without appointment of administrator.
Elder v.
Horseahoe Mia. Co., 9 S. D. 636, 70 N. W. 1060, 62 Am. St. Rep. 895.
Administrator may reduce real estate to actual possession, but is not required to do
so.
Territory v. Bramble. 2 1).
5 X. \V. iM5.
On death of wife, husband and children become tenants in common of her property.
Johnson v. Brauch, 9 S. D. 116, 68 X. W. 173, 62 Am. St. Rep. 857.
A> to descent oi property not disposed of bv will. Fricse v. Frieee, 12 N. D. 82, 95 *
X. W. 446.
As to title to liquors passing to heirs on death of liquor dealer pending action against
him. State ex rel. Kelly v. McMastcr, 13 X. D. 59, 99 X. W. 58.
Rights of heirB in partnership real estate. 27 L.R.A. 348.
Right to rents on lease of intestate's property. 40 L.R.A. 321.
Homicide as affecting devolution of property. 3 L.R.A.(X.S.) 726; 39 L.R.A.(X.S.)
10SS.
Docs grantor's right to rescind for breach of condition aa to support descend to his
heirs or representatives.
23 L.R.A.(X.S.) 232.
Rights of heirs in personal property of ancestor. 112 Am. St. Rep. 727.
Who entitled to succeed to estates of intestates. 12 Am. St. Rep. 82.
Liability of heirs for obligations of ancestor.
21 L.R,A. 80.
Upon whom does the liability of an heir or devisee for his decedent's debts devolve
at his own death. 39 L.R.A.(X.S.) 699.
Levy on interest of heir in ancestor's land. 23 L.R.A. 613.
As to similar provision in Cal. Civ. Code, g 1384, see Watson v. Sutro, 86 Cal. 500,
24 Pac. 172, 25 Pac. 64; Smith v. Olm stead, 88 Cal. 582, 12 L.R-A. 46, 22 Am. St. Rep.
336, 26 Pac. 521: Phelan v. Smith, 100 Cal. 158, 34 Pac. 667; Bates v. Howard. 10>
Cal. 173. 38 Pac. 715.

§ 6743. Order of succession. When any person having title to any estate,
not otherwise limited by marriage contract, expressly dies without disposing
of the estate by will, it is succeeded to and must be distributed, unless otherwise provided in this code, and the probate code, subject to the payment of
his debts, in the following manner:
1. If the decedent leaves a surviving husband or wife and only one child,
or the lawful issue of one child in equal shares to the surviving husband or
wife, and child, or issue of such child.
If the decedent leaves a surviving
husband or wife, and more than one child living, or one child livjng and the
lawful issue of one or more deceased children, one-third to the surviving/
husband or wife and the remainder in equal shares to his children and to the
lawful issue of any deceased child by right of representation; but if there
is no child of the decedent living at the time of his death, the remainder
goes to all of his lineal descendants, and if all the descendants are in the
same degree of kindred to the decedent, they share equally; otherwise they
If the decedent leaves no
take according to the right of representation.
surviving husband or wife, but leaves issue the whole estate goes to such
issue, and if such issue consists of more than one child living or one child
living and the lawful issue of one or more deceased children, then the estate
goes in equal shares to the children living, or to the children living and the
87
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issue of the deceased child or children by right of representation, but if the
decedent's child or children be dead, leaving issue, all the estate goes to such
issue by right of representation.
2. If the decedent leaves no issue and the estate does not exceed in value
the sum of ten thousand dollars, all the estate goes to the surviving husband
or wife, and all property in excess of ten thousand dollars in value, one-half
thereof goes to the surviving husband or wife and the other half goes to
decedent's father and mother in equal shares, and if either is dead to the
survivor, and if both father and mother are dead, and decedent leaves
brothers or sisters or children of a deceased brother or sister, then in equal
shares to the brothers and sisters of decedent and to the children of any
deceased brother or sister by right of representation. If the decedent leaves
no issue, nor husband nor wife, the estate must go to the father and mother
in equal shares, and if either is dead, to the survivor. If the decedent leaves
a surviving husband or wife and no issue and no father nor mother, nor
brother, nor sister, nor children of a deceased brother or sister, then the
whole estate goes to the surviving husband or wife.
3. If there is no issue, nor husband nor wife, nor father, nor mother, then
in equal shares to the brothers and sisters of the decedent and to the children
of any deceased brother or sister by right of representation.
4. If the decedent leaves no issue, nor husband, nor wife, and no father,
mother, nor brother, nor sister, then the estate must go to the next of kin
in equal degree, excepting that when there are two or more collateral kindred
in equal degree, but claiming through different ancestors, those who claim
through the nearest ancestors must be preferred to those claiming through
an ancestor more remote. However, if the decedent leaves several children,
or one child and the issue of one or more children, and any such surviving
child dies under age and not having married, all the estate that came to the
deceased child by inheritance from such decedent, descends in equal shares
.to the other children of the same parent, and to the issue of any such other
children who are dead, by right of representation.
5. If at the death of such child, who dies under age, not having been
married, all the other children of the parents are also dead and any of them
have left issue, the estate that came to such child by inheritance from his
parents descends to the issue of all other children of the same parents;
and if all issue are in the same degree of kindred to the child, they share the
estate equally, otherwise they take according to the right of representation.
6. If the decedent leaves no husband, wife or kindred, the estate escheats
to the state for the support of the common schools.
7. If the decedent be an infant, and leave no parents, nor brother nor
sister, but leaving any person of kin, acting in the capacity of a foster parent.
who may have assumed or have had imposed upon him, the duty or
obligation of the personal care, custody, support or maintenance of such
infant after the decease of its natural parents, and until its decease.
but where such relationship was not created by a guardianship of the estate
of such infant, then the estate of such infant shall descend to such foster
parent or such person acting in such capacity.
[1911, ch. 223; R. C. 1905,
R. C. 1899, § 3742 1903, ch. 94.1
§ 5187 Civ. C. 1877, § 778 1893, ch. 50, § 1

Wr

;

An

;

;

As to descent of property.
N. W. 1033.

Dalrymple

v.

;

Security Improv. Co., 11 N. D. 65, 88

illetfitima*" child of one acknowledging the child in writing in the presence of
is an heir to his realty, where the statute took effect before the father's death.
Mwn, 16 8. D. 210. 92 N. W. 13.

witnesses

M« H'n

v.

'if persons claiming through deceased relative to participate with tho8e standing in equal degree of relationship with such relative, in provision for "next of kin**
28 L.R.A.(N.S-) 479.
Alimony as wife's distributive share. 2 I..R.A. ( X.S.) 2.19.
Widow's rigltt to proceeds of insurance on deceased husband's life, payable to himself J
or his executors or administrators. 35 LJt.A.(N.B.) 964.

Kijjht

otc.
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As

to similar provision in Cal. Civ. Code, | 1386, see Re Magec, 63 Cal. 414; Re Ingram, 78 Cal. 586, 12 Am. St. Rep. 80, 21 Pac. 435; Re Jessup, 81 Cal. 408, 6 L.R.A.
594, 21 Pac. 976, 22 Pac. 74a, 1028; O'Callaghan v. Bode, 84 Cal. 4S0, 24 Pac. 269:
Smith v. Olmatcad, 88 Cal. 582, 12 L.R.A. 46, 22 Am. St. Rep. 336, 26 Pac. 521; Re
Carmody, 88 Cal. 616, 26 Pac. 373; Re Parsons, 110 Cal. 524. 42 Pac. <)60; Re KggeTe,
114 Cal. 464, 46 Pac. 380; Re Wilmcrding, 117 Cal. 281, 49 Pac. 181: Knott v. McGilvray, 124 Cal. 128, 66 Pac. 789, 6 Am. Ncg. Rep. 7; Re Smith, 131 Cal. 433, 89
Am. hit. Kep. 358, 63 Pac. 729; Re McCauky, 138 Cal. 546, 71 Pac. 4o8; Re Miner, 143
Cal. 194, 76 Pac. 968.

Dower and curtesy are abolished.
§ 5744. Dower and curtesy abolished.
[B. C. 1905, § 5188; Civ..C. 1877, § 779; 1893, ch. 52, § 1; R. C. 1899, § 3743.]
Power of legislature to change or destroy estates hy dower or curtesy. 19 L.R.A.
256.

to increase dower right.

17 L.R.A.(N.S.) 319.

§ 5745. Inheritance by illegitimate child. Every illegitimate child is an
heir of the person who in writing signed in the presence of a competent
witness acknowledges himself to be the father of such child and in all cases
is an heir of his mother and inherits his or her estate in whole or in part,
as the case may be, in the same manner as if he had been born in lawful
wedlock; but he does not represent his father or mother by inheriting any
part of the estate of his or her kindred either lineal or collateral, unless
before his death his parents shall have intermarried and his father after such
marriage acknowledges him as his child or adopts him into his family, in
which case such child and all the legitimate children are considered brothers
and sisters and on the death of either of them intestate and without issue
the others inherit his estate and are heirs, as hereinbefore provided, in like
manner as if all the children had been legitimate, saving to the father and
mother respectively their rights in the estates of all the children in like
manner as if all had been legitimate. The issue of all marriages null in law
or dissolved by divorce are legitimate.
[R. C. 1905, § 5189; Civ. C. 1877,
§ 780: R. C. 1899, § 3744.]
;

If adopted under section 4450 is clothed
child.
Eddie v. Eddie, 8 N. D. 376, 79 X.

with full rights of inheritance of legitimate
W. 856.
Illegitimate cliild may inherit from father who has acknowledged him by instrument
in writing properly witnessed, but rtot irom lineal or collateral kindred. Eddie v. Eddie,
8 X. D. 376. 79 N. \V. 836, 73 Am. St. Rep. 765.
An illegitimate child of one acknowledging the child in writing in the presence of
witness^ t* an heir to his realty, where the statute took effect before the father's death.
Mocn v. Moen, 16 S. D. 2)0, 92 N. W. 13.
Inheritance by illegitimates. 23 L.R.A. 754.
Illegitimates as next of kin.
15 L.R.A. SOI.
Conflict of laws a» to legitimacy of distributee.
65 L.R.A. 17R.
As to similar provision in Cal. Civ. Code. J 1367, see Re Magee, 63 CaL 414; Rs
Jcssup, 81 Cai. 408, 6 L.R.A. 594, 21 Pac. U70, 22 Pac. 742, 1028; Blythe v. Ayres, ff6
Cal. 532, 19 L.R.A. 40. 31 Pac. U15; Uiythe v. Ayres, 102 Cal. 254, 36 Pac 522; Re
Blythc, 112 CaL 689, 45 Pac. 6.

§ 5746. Inheritance from illegitimate child. If an illegitimate child who
has not been acknowledged or adopted by his father dies intestate without
lawful issue, his estate goes to his mother, or in case of her decease, to her
heirs at law. [R. C. 1905. § 5190: Civ. C. 1877, § 781 R, C. 1899. S 3745.]
:

Inheritance through or from illegitimate. 23 L.R.A. 753; 27 L.R.A.(N.S.) 220.
§ 5747. How degree of kindred established. The degree of kindred is
established by the number of generations and each generation is called a
degree.
[R. C. 1905, § 5191 Civ. C. 1877, § 782 R. C. 1899, § 3746.]
§ 5748. Lineal and collateral. The series of degrees form the line; the
series of degrees between persons who descend from one another is called
direct or lineal consanguinity and the series of degrees between persona who
do not descend from one another, but spring from a common ancestor, is
[R. C. 1905, § 5192;
called the collateral line or collateral consanguinity.
Civ. C. 1877, § 783; R. C. 1899, § 3747.]
§ 5740. Asoending and descending. The direct line is divided into a
direct line descending and a direct line ascerfding. The first is that which
connects the ancestor with those who descend from him. The second is that
;

;

;
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whom he descends. [R. C. 1905,
5193; Civ. C. 1877, § 784; R. C. 1899, § 3748.]
§ 5750. Degrees in direct line. In the direct line there are as many degrees
as there are generations. Thus the son is with regard to the father in the
first degree, the grandson in the second; and vice versa with regard to the
father and grandfather toward the sons and grandsons. [R. C. 1905, § 5194
Civ. C. 1877, § 785; R. C. 1899, § 3749.]

which connects a person with those from
§

How

degrees of consanguinity and affinity are computed for the purposes of descent

and distribution. 56 Am. Dec. 293.
§ 5751. Computation of degrees in collateral line. In the collateral line
the degrees are counted by generations from one of the relations up to the
common ancestor and from the common ancestor to the other relations. In
such computation the decedent is excluded, the relative included and the
ancestor counted but once. Thus brothers are related in the second degree,
uncle and nephew in the third degree, cousins-german in the fourth degree
and so on. JR. C. 1905, § 5195; Civ. C. 1877, § 786; R. C. 1899, § 3750.]
As to similar provision in Cal. Civ. Code,
105 Cal. 526, 28 L.R.A. 773, 38 Pac 94, 722.

g

1393, see Robinson v. Southern P. Co..

§ 5752. Kindred of half blood inherit. Kindred of the half blood inherit
equally with those of the whole blood in the same degree, unless the inheritance comes to the intestate by descent, devise or gift of some one of his
ancestors, in which case all those who are not of the blood of such ancestors
Vmust be excluded from such inheritance. [R. C. 1905, § 5196; Civ. C. 1877.
§ 787; R. C. 1899, § 3751.]
Descent and distribution among kindred of the half blood.
29 L.R.A. 541; 26
L.R.A. (N.S.l 603; 61 Am. Dee. 665.
As to similar provision in Cal. Civ. Code, $ 1394, see Re Pearsons, 110 Cal. 524, 42
Pac. 960: Kc Smith, 131 Cal. 433, 82 Am. St. Rep. 358, 63 Pae. 729.
estate, real or personal,
§ 5753. Advancements deducted from share.
given by the decedent in his lifetime as an advancement to any child or other

Any

descendant is a part of the estate of the decedent for the purposes
of division and distribution thereof among his issue and must be taken by
such child or other lineal descendant toward his share of the estate of the
decedent.
[R. C. 1905, § 5197 Civ. C. 1877. § 788; R. C. 1899, § 3752.]
Amount of advancement must equal or exceed share to which the heir would otherwise
lineal

;

Barry, 13 S. D. 220,

83

Interest on or to equalize advancement. 14 L.R.A. 716.
Right of one receiving advancement and executing release of interest in estate
share in after-acquired property. 65 L.R.A. 578.

to

be entitled to exclude

N. W.

him from a

distribution.

Aspev

v.

91.

advancement exceeds
§ 5754. Excess not refunded. If the amount
the share of the heir receiving the same he must be excluded from any further
portion in the division and distribution of the estate, but he must not b<»
required to refund any part of such advancement and if the amount so
received is less than his share he is entitled to so much more as will give
him his full share of the estate of the decedent. [R. C. 1905. § 5198; Civ. C.
of such

;

1877, § 789: R. C. 1899, § 3753.]
All gifts and grants are made as advance§ 5755. Advancements denned.
ments, if expressed in the gift or grant to be so made, or if charged in writing by the decedent as an advancement or acknowledged as such by the
[R. C. 1905, § 5199: Civ. C. 1877, § 790;
child, or other successor or heir.
R. C. 1899, § 3754.]

What

constitute advancements.

SO

Am.

Dec. 559.

Support of adult child as an advancement. 22 L.R.A. (N.S.) 1165.
Gift to one spouse bv parent of the other as advancement or ademption.

26

L.R.A. (N.St) 1050.
Grantee's oral promise to grantor to hold in trust as giving rise to constructive trust

where conveyance was by way of advancement to child. 39" L."R.A.(N.S.) 920.
52 L.R.A. 707.
Admissibility of books" of account to prove advancement.
Admissibility of parol evidence to show an advancement as consideration for a deed.
*
20 L R.A.. 108.
advancement.
was
intended
as
an
25 L.R.A. (N.S.)
evidence
show
that
deed
Parol
to
1205.
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If the value of the estate so advanced
§ 5756. Expressed value governs.
expressed in the conveyance or in the charge thereof made by the decedent
or in the acknowledgment of the party receiving it, it must be held as of that
value in the division and distribution of the estate; otherwise it must be
estimated according to its value when given as nearly as the same can be
ascertained. [R. C. 1905, § 5200; Civ. C. 1877, § 791; R. C. 1899, § 3755.]
§ 5757. Deducted from issue of person to whom made. If any child or
other lineal descendant receiving advancement dies before the decedent, leaving issue, the advancement must be taken into consideration in the division and
distribution of the estate and the amount thereof must be allowed accordingly by the representatives of the heirs receiving the advancement In like
manner as if the advancement had been made directly to them.
[R. C. 1905,
Civ. C. 1877, § 792 R. C. 1899, § 3756.]
§ 5201
§ 5758. Inheritance by representation. Inheritance or succession by right
of representation takes place when the descendants of any deceased heir take
the same share or right in the estate of another person that their parents
would have taken if living. Posthumous children are considered as living
at the death of their parents.
[R. C. 1905, § 5202; Civ. C. 1877, § 793; R. C.
is

;

,

;

1899, § 3757.]
§ 5759. Aliens may take. Aliens may take in all cases by succession as
well as citizens and no person, capable of succeeding under the provisions of
this chapter, is precluded from such succession by reason of the alienage of
any relative. [R. C. 1905, § 5203; Civ. C. 1877. § 794; R. C. 1899. § 3758.]
Inheritance by, through or from alien. 31 L.RJL 177; 37 L.R.A.(X.S.) 108.
effort of state constitutions ami statutes.
31 L.R.A. 85.
;

effect of treaties.

32 L.R.A. 177.

§ 5760. If there are no heirs, escheats to the state. If there is no one
capable of succeeding under the preceding sections and the title fails from
a defeet of heirs the property of a decedent devolves and escheats to the
state and an action for the recovery of such property and to reduce it into
the possession of the state or for its sale and conveyance may be brought
by the state's attorney in the district court of the county or judicial subdivision in which the property is situated.
[R. C. 1905, § 5204; Civ. C. 1877,
§ 795; R. C. 1899, § 3759.]
A* to giving state's attorney notice of proceedings aa to appointment of administrator.
Re McCiellan, 20 S. D. 498, 107 N. VV. 681.
As to similar provision in Cal. Civ. Code, ft| 1405, 1406, see People ex rel. Attv.-Gcn.
v.

Roach, 76 Cal. 288, 18 Pac. 407.

§ 6761. Subject to charges and trusts. Real property passing to the state
under the preceding section, whether held by the state or its grantees, is
subject to the same charges and trusts to which it would have been subject
if it had passed by succession.
[R. C. 1905, § 5205; Civ. C. 1877, § 796; R. C.
1899, § 3760.]
Right of state to escheat property of person dying without heirs is right which accrues
only after administration and pavment of debts, charges and expenses. Re McClellan,
27 S. D. 109, 129 N. W. 1037, Ann. CaB. 1913C, 1029.

As

to similar provision in Cal. Civ. Code, % 1407, see People ex

rel.

Atty.-Gcn.

v.

Roach, 76 Cal. 299, 18 Pac. 40T.

§ 5762. Liability of those who succeed. Those who succeed to the property
of a decedent are liable for his obligations in the cases and to the extent
prescribed by the probate code.
[R. C. 1905, § 5206; Civ. C. 1877, § 797; R. C.
1899. § 3761.]
Liability of heira for obligations of ancestor. 21 LJLA. 89.

Upon whom does the liability of an heir or devisee for his decedent's debts devolve
at bis own death. 39 L.R.A. (tf.8.) 639.
Liability of heira or devisee for legacy charged on deviae.
30 LJLA.(N.3.) SIS.
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54.

OBLIGATIONS.
Article

1.

2.

8.
4.
5.
6.

7.

8.

Definition of Obligations, §§ 5763, 5764.
Interpretation of Obligations, §§ 5765-5781.
Transfer of Obligations, §§ 5782-5792.
Extinction of Obligations, §§ 5793-5820.
Performance of Obligations or Offer, §§ 5821-5824.
Accord and Satisfaction of Obligations, §§ 5825*5828.
Novation, §§ 5829-5832.
Release, §§ 5833-5835.

Article

1.

— Definition of Obligations.

An obligation is a legal dnty by which a
§ 5763. Obligation defined.
person is bound to do or not to do a certain thing. [R. C. 1905, § 5207 ; Civ.
C. 1877, § 798; R. C. 1899, § 3762.]
As to similar provisions in Cal. Civ. Code, | 1427, see Wood . Franks, 56 Cal. 317.
obligation arises either from:
§ 5764. Origin and enforcement.

An

1.

2.

The contract of the parties;
The operation of law.

or,

An obligation arising from operation of law may be enforced in the manner
provided by law or by civil net ion or proceeding.
[R. C. 1903, § 5208; Civ. C.
1877, § 799; R. C. 1899, § 3763.1
Aa to similar provision in Cal. Civ. Code, 5 1428, see Wood v. Franka, 56 Cal. 217.
Article

2.

— Interpretation

of Obligations.

§ 5765. Rules of interpretation. The rules which govern the interpretation of contracts are prescribed by article 7 of chapter 55. Other obligations
are interpreted by the same rales by which statutes of a similar nature are
interpreted. [R. C. 1905, § 5209; Civ. C. 1877, § 800; R. C. 1899, § 3764.]
An obligation imposed upon several per§ 5766. Obligations classified.
sons, or a right created in favor of several persons, may be
1.

Joint.

2.

Several; or,
Joint and several.

3.

§

[R. C. 1905, § 5210; Civ. C. 1877, § 801

;

R. C. 1899.

3765.]

As

to similar provision in Cal. Civ. Code, § 1430, see Farmers' Exch.
129 Cal. 239, 61 Pac. 1088.

When presumed

Bank

v.

Morse.

An

obligation imposed upon several persons or a right created in favor of several persons is presumed to be joint
and not several, except in the special cases mentioned "in the article on the
interpretation of contracts. This presumption in the case of a right can be
overcome only by express words to the contrary. [R. C. 1905, § 5211 ; Civ. C.
1877, § 802 R. C. 1899, § 3766.]
Principal and surety; right of offset by surety. Clark v. Sullivan, 2 N. D. 103, 49

§ 5767.

joint.

;

N. \V. I1C, 13 L.R.A. 233.
Negotiable instruments; payment by one joint debtor. Grovenor v. Signor, 10 N. D.
503, 88 N. W. 278.
Obligations imposed upon several aa joint obligations. Clementa v. Miller, 13 N. D.
176, 100 N. W. 239.
Presumption that obligation is joint does not depend on particular language in bail
bond, but on particular obligation imposed on persona therein named aa bail. 8tat« v.
Western Surety Co.. 26 S. D. 170. 128 N. W. 173.
Ah to similar provision in Cal. Civ. Code, g 1431, see Leonard v. Leonard, 7 Cal.
Unrep. 99, 70 Pac. 1071.

§ 5768. Contribution.

who

satisfies

more than

A

party to a joint, or joint and several obligation
his share of the claim against all may require a
1382
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proportionate contribution from all the parties joined with him.
5 5212; Civ. C. 1877, § 803; R. C. 1899, § 3767.]

[R. C. 1905,

Contribution, actions for, not founded on an express promise. 98 Am. St. Rep. 31.
against a co-obligor who by the statute of limitations was protected from suit
by the original obligee. 60 Am. St. Rep. 201.
among joint principals, one being insolvent. 20 Am. Dec. 559.
among persons holding lands affected by a mortgugc\ 16 Am. Dec. 141.
as between legatees and devisees to pay testator's debts. 1 L.R.A.(N.S.) 461.
as between accommodation parties.
28 L.R.A.(N.S.) 1039.
between stockholders of foreign corporation. 34 L.R.A. 763.
among cotenants. 35 Am. St. Rep. 416.
-,
liability of cotenants for improvements and repairs.
29 L.R.A. 449.
liability of cotenants to account for use and occupation and rents and
profit.
23 L.R.A. 829.
right of sureties to, and remedies for it« enforcement. 10 Am. St. Rep. 639; TO
Am. St. Rep. 444.
between persons liable for negligence. 16 Am. St. Rep. 254.
Right of action of one legally responsible for another's death against a third person
whose negligence caiu-ied the death. 36 L.R.A. (N.S.) 60.
Right of one constructively liable for a tort, to contribution from one actually
responsible for its commission. 40 L.R-A. (N.S.) 1147.
Rule denying contribution between joint tort feasors as affected by question of proximato cause. 36 L.R.A. N.S.) 583.
Conclusiveness of judgment against a constructive tort feasor in a subsequent action
for contribution.
40 L.R.A.(NJS.) 1172.
Right of one stockholder to sue another for contribution outside state of incorporation.
33 L.R.A. (N.S.) 909.
Revival of partnership debt by contribution between partners. 15 L.R.A. 660.
As to similar provision in Cal. Civ. Code. 5 1432, see Tulare County v. Kings Countv,
117 Cal. 195, 49 Pac. 8.
,

I

§ 5769. Conditional defined. An obligation is conditional when the rights
or duties of anv party thereto depend upon the occurrence of an uncertain
••vent.
fR. (*. 1005. § 5213: Civ. C. 1877. § 804: R. C. 1899, § 3768.]
§ 5770. Conditions classified. Conditions may be precedent, concurrent or
subsequent [H. C. 1905, § 5214; Civ. C. 1877, § 805; R. C. 1899, § 3769.]
§ 5771. Condition precedent. A condition precedent is one which is to be
performed before some right dependent thereon accrues or some act dependent
* hereon
is performed.
[R. C. 1905, § 5215; Civ. C. 1877, § 806 R. C. 1899,
;

?

3770.]
Condition precedent must be performed before other party can be called upon to perform his part. Johnson v. Schar, 9 S. D. 536, 70 N. W. 838.
What are conditions precedent in deeds. 102 Am. St. Rep. 366.
Sale with particular description as to kind or quality as a condition precedent or a
warrant
35 L.R.A. (NjS.) 265.
Condition in fire policy as to keeping, producing and preserving books as a condition
precedent.
51 L.R.A. 609. 702, 710.
Execution of contract on condition that others shall sign. 45 L.R.A. 321.
condition against taking effect of deed until signed by others. 45 L.RJL 341.
.-.

Conditions concurrent are those which are mutually
§ 5772. Concurrent.
[R. C. 1905, § 5216;
Civ. C. 1877, § 807: R. C. 1899, § 3771.]
§ 5773. Subsequent. A condition subsequent is one referring to a future
>>vent, upon the happening of which the obligation becomes no longer binding
•ipon the other partv. if he chooses to avail himself of the conditions.
[R. C.
1905. « 5217; Civ. C. 1877, § 808: R. C. 1899, § 3772.]

dependent and are to be performed at the same time.

Conditions subsequent in deed.

57

Am. St Rep. 46; 79 Am.

St.

a succeeding law or act of God preventing

its

Am. Rep.

63; 31

Rep. 747.
Effect on a condition subsequent of

performance.

21 L.R.A. 58.

Effect of license to commit a breach of a condition subsequent, or waiver of
breach thereof, to extinguish the condition. 11 L.R-A.(NJS.) 398.

• past

Before any party to
perform any act under it he must
.fulfill all conditions precedent thereto imposed upon himself; and must be
able and otter to fulfill all conditions concurrent, so imposed upon him, on
§ 5774. Prerequisites to enforcement of obligation.

hu obligation can require another party

J

to
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the like fulfillment by the other party, except as provided by the next
section,
[R. <*. 1905, § 5218; Civ. C. 1877, § 809; R. C. 1899, § 3773.]
Contemporaneous agreements constituting condition of delivery of note. 43 L.R.A. 480.
Admissibility of parol evidence to show that bill or note watt delivered upon condition.
18 L.R.A. (X.S.t :iHH.
Admissibility of parol evidence that written instrument for payment of money was
executed in reliance upon parol promise that payment was subject to a condition not
incorporated therein. 18 L.R.A.(N.S.) 434.
Extrinsic evidence to show who is liable as maker of note where signature is conditional.
20 L.R.A. 713.
Aa to similar provision in Cal. Civ. Code, § 1439, sea Hanson v. Slavcn, 98 Cal. 377,
33 Phc 26G.

§ 5775. Enforcement without performance, when performance waived- If
a party to an obligation gives notice to another before the latter is in default
that he will not perform the same upon his part and does not retract such
notice before the time at which performance upon his part is due, such other
party is entitled to enforce the obligation, without previously performing or
offering to perform any conditions upon his part in favor of the former party.
[R. C. 1905, § 5219; Civ. C. 1877, § 810; R. C. 1899, § 3774.]
Refusal to perform contract at time for performance, or iiefore, and not withdrawn,
equivalent to offer to perform bv other partv, followed by refusal to accept Stanford v.
MeGill. 6 N. D. r.36, 72 N. \V! 93S, 38 L.R.A. 760.
Unwitbdrawn notice of refusal to perform a contract relieves the other party from
making further offer of performance. Oleckler v. Slavens, 5 S. D.
59 N. W. 32V
McPherson v. Fargo,. 10 S. D. 011, 74 N. W. 1057, 65 Am. St. Rep. 723.
Purchaser of land who was not bound to make second payment before accepting
deed, was not in default before deed was tendered, so as to require him to tender secoml
pavment upon vendor s default. Sullivan v. Bromley, 26 S. D. 147, 128 N. W. 5S6.
:

What

excuses nonperformance.

18 Ana. Dec. 453.

§ 5776. Impossible or unlawful conditions are void.

A

condition in a con-

tract, the fulfillment of which is impossible or unlawful within the meaning of
the article on the subject of contracts or which is repugnant to the natun

of the interest created by the contract is void.
[R. C. 1905, $ 5220; Civ. C.
1877, § 811; R. C. 1899, § 3775.]
§ 5777. Forfeiture strictly interpreted against party benefited. A condition
involving a forfeiture must be strictlv interpreted against the party for whose
benefit it is created.
[R. C. 1905, § 5221; Civ. C. 1877. § 812; R. C. 1899.
§ 3776.1
Enos v.
Forfeitures are not favored, must always rest upon substantial grounds.
Ins. Co., 4 S. D. 639, 57 N. W. 919, 46 Am. St. Rep. 796.
Failure for three months to declare a forfeiture of a contract of sale of land waives
the forfeiture.
Pier v. Le<>. 14 S. D. BOO, SO X. W. 042.
Equitable relief against forfeiture of estate for breach of condition. 69 L.R.A. sr.t..
841, 842.
Suit for

5
damages as waiver of right to forfeit deed for breach of condition.
L.R.A.(N.S.) 603.
Forfeiture for breach of conditional pardon.
14 L.R.A. 288.
Municipal declaration of forfeiture of street franchise or privilege for breach of
conditions as a judicial determination. 4 L.R.A. (N.S.) 321.
Effect of provision for forfeiture of sums paid or retained under executory contract
to prevent recovery of any other damage* after breach, of contract. 4 L.R.A.(N.S.) 755.
What amounts to a contest within forfeiture clause in a will. 21 L.RA.(N.S. ) 953.
Aa to similar provision in Cal. Civ. Code, § 1442, see Sauer v. Meyer, 87 Cal. 34.
25 Pac. 153.

§ 5778. Option to perform alternative obligations. If an obligation requires
the performance of one of two acts in the alternative the party required to
perform has the right of selection, unless it is otherwise provided by the

terms of the obligation.

[R. C. 1905. § 5222; Civ. C. 1877. § 813; R. C. 1899.

§ 3777.]

§ 5779. Option passes when not exercised within time. If the party having
the right of selection between alternative acts does not give notice of his
selection to the other party within the time, if any, fixed by the obligation
for that purpose or, if none is so fixed, before the time at which the obligation
ought to be performed, the right of selection passes to the other party. (R. C.
1905, § 5223; Civ. C. 1877, § S14; 11. ('. 1899, § 3778.]
1384
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The party having the right of
§ 5780. Must select one in its entirety.
selection between alternative acts must select one of them in its entirety and
'•annot select part of one and part of another without the consent of the other
party.
[R. C. 1905, § 5224; Civ. C. 1877, § 815; R. C. 1899, § 3779.]
§ 5781. Valid one prevails. If one of the alternative acts required by an
obligation is Buch as the law will not enforce, or becomes unlawful or impossible of performance the obligation is to be interpreted as though the other
stood alone. [R. C. 1905, § 5225; Civ. C. 1877, § 816; R. C. 1899, § 3780.]
Article 3

— Transfer of Obligations.

beneficiary's consent. The burden of an
be transferred with the consent of the party entitled to its
but not otherwise, except as provided by section 5791. [R. C. 1905,
§ 5226; Civ. C. 1877, § 817; R. C. 1899, § 3781.]
As to similar provision in Cal. Civ. Code, 5 1457, we'U Rue v. Groezinger, 84 Cal.
281, 18 Am. St. Rep. 179, 24 Pac. 42; Cutting Packing Co. v. Packers' Exchange, 86
Cal. 574, 10 L.R.A. 369, 21 Am. St. Rep. 63, 25 Pac. 52 Anderson v. De Urioate, 96 Cal.
404, 31 Pac. 266; Roval v. Dennison, 4 Cal. Unrep. 851, 38 Pac. 39; Odd Fellows* Sav.
Bank v. Brander, 124 Cal. 255, 56 Pac. 1109.
right arising out of
§ 5783. Right arising out of, may be transferred.
an obligation is the property of the person to whom it is due and may be
transferred as such.
[R. C. 1905, § 5227; Civ. C. 1877, § 818; R. C. 1899,
§ 5782.

obligation

Burden transferred with

may

benefit,

.

;

A

§ 3782.1

As to similar provision in Cal. Civ. Code,
281, 18 Am. St Rep. 179, 24 Pac. 42.

{

1458, see

La Rue

v.

Groezingcr, 84 Cal.

A noncontract transferred by indorsement.
negotiable written contract for the payment of money or personal property
with
negotiable
instrumay be transferred by indorsement in like maimer
ments. Such indorsement shall transfer all the rights of the assignor under
the instrument to the assignee, subject to all equities and defenses existing
in favor of the maker at the time of the indorsement.
[R. C. 1905, § 5228;
Civ. C. 1877, § 819: R. C. 1899. § 3783.]
§ 5784. Nonnegotiable

Transfer on nonnegotiable contract without indorsement. Kirbv v. Jameson, 9 S. D. 8,
67 X. \V. 8154.
Cause of action arising after transfer by indorsement of nonnegotiable note cannot be
set up as defense.
State Bank v. Hayes, 16 S. D. 365. 92 N. W. 10G8.
As to "assigns" not applying to indorsee of note. National Bank of Commerce v.
Pick. 13 N. D. 74. 99 N. \V.63.
Right of action accruing to maker of nonnegotiable note three years after transfer
does not attach to note. State Bank v. Hayee, 16 S. I). .165, 92 N. W. 106S.
As to similar provision in Cal. Civ. Code, | 1459, see Cutting Packing Co. v. Packers'
Exchange. 86 Cal. 574, 10 L.R.A. 369. 21 Am. St. Rep. 63, 25 Pac. 52; First Nat. Bank
v. Falkenhan. 94 Cal. 141. 29 Pac. 866; St. Louis Nat. Bank v. Gay, 101 Cal. 286, 35
Pac. 376; First Nat. Bank v. Perris Irrig. Dist, 107 Cal. 55, 40 Pac. 45.

§ 5785. Certain covenants run with land. Certain covenants contained in
grants of estates in real property are appurtenant to such estates and pass
with them so as to bind the assigns of the covenantor and to vest in the
assigns of the covenantee in the same manner as if they had personally entered
into them. Such covenants are said to run with the land. [R. C. 1905, $ 5229
Civ. C. 1877, § 819: R. C. 1899, § 3784.]
Covenants which do not run with lnnd arp covenants of seisin of riyht to convey and
covenants against incumbrances. Gale v. Frazer, 4 D. 196, 30 N. W. 138.
Covenants running with land not confined to those specifically named, hut include thos«
Implied. X. P. Ry. Co. v. McClure. 9 X. D. 73, 81 N. W. 52. 47 L.R.A. 149.
Covenants of seisin do not run with land. Bowne v. Wolcott 1 N. D. 497, 48 N. W.
426.

As defining what covenants run with the land. Bull v. Beiseker, 16 X. D. 290, 14
L.R.A. (X.S.) 514. 113 X. W. 870.
What covenants run with the land. 56 Am. Rep. 151; 82 Am. St. Rep. 664.
Danger of litigation to enforce or restrain violation of covenants running with tha
land as affecting marketability of title. 38 L.R.A. (X.S.) 16.
1385

Digitized by

Google

CIVIL CODE.

§§ 5;s*i-r,793

Obligations.

§ 5786. What so run. The only covenants which run with the land are
[B. C.
those specified in this article and those which are incidental thereto.
1905. § 5230; Civ. C. 1877, § 820; R. C. 1899, § 3785.]
§ 5787. Made for benefit of property, runs. Every covenant contained in
a grant of an estate in real property which is made for the direct benefit of
[R. C.
the property or .some part of it then in existence runs with the land.
1905, § 5231 Civ. C. 1877, § 821 R. C. 1899, § 3786.]
Necessity of use of word " assigns " in order to make covenant a* to a thing not in
;

;

esse run with the land.

14 L.R.A. (N.S.) 1S5.
May covenant running with the land he created by acceptance of deed poll with
6 L.R.A. (N.S.) 430.
stipulations purporting to biml grantee.
As to similar provision in Cal. Civ. Code, § 1402, see Fresno Canal & Irrig. Co. v.
Rowell, 80 Cal. 114, 13 Am. St. Rep. 112, 22 Pac. 53; Fresno Canal & Irrig. Co.
v. Dunbar. SO Cal. l.W. 22 Pac. 275: l.vford v. North Pacific Coast R. Co.. 92 Cal. 93.
28 Pac. 103; Los Angeles Terminal Land Co. v. Muir, 136 Cal. 36, 68 Pae. 308.

§ 5788. What last section includes. The last section includes covenants of
warranty, for quiet enjoyment or for further assurance on the part of a
grantor and covenants for the payment of rent, or of taxes or assessments
upon the land on the part of a grantee. [R. C. 1905, § 5232; Civ. C. 1877.
§ 822 R. C. 1899, § 37S7.]
Covenants for quiet enjoyment. 53 Am. St. Rep. 113.
;

PtK>s action for dstrnuues to real property

rim

\vit!i

land.

2

L.T..A. (N.S.

i

S19.

Covenant to contribute to cost of party wall as one running with the land.

66

L.R.A. 673.

Covenant
Covenant

grant of water power as one running with the land. 07 L.R.A. 402.
of lessor to pav for repairs or improvements as one running with the land.
4 L.R.A.(N.S.) 406.
Parol agreement as to fences aa a covenant running with the land. 27 L.R.A. (N.S."'
in

229.

Right of remote grantee to sue for breach of covenant when covenantor had neither
title nor possession.
14 L.R.A. (N.S.) 514.
§ 5789. Covenants limited to certain assigns. A covenant for the addition
of some new thing to real property, or for the direct benefit of some part of
the property not then in existence or annexed thereto, when contained in a
grant of an estate in such property and made by the covenantor expressly for
his assigns or to the assigns of the covenantee runs with the land so far only
as the assigns thus mentioned are concerned. [R. C. 1905, § 5233 Civ. C. 1877.
§ 823; R. C. 1899, § 3788.]
As to similar provision in Cal. Civ. Code, f 1464, see Bailey v. Richardson, 66 CaJ.
;

416. 5 Pac. 910.

§ 5790. Binds only owner of whole estate. A covenant running with the
land binds those onlj' who acquire the whole estate of the covenantor in
some part of the property. [R. C. 1905, § 5234; Civ. C. 1877, § 824: R. C.
1899. § 3789.]

§ 5791. Liable while holding only. No one merely by reason of having
acquired an estate subject to a covenant running with the land is liable for
breach of the covenant before he acquired the estate, or after he has parted
with it or ceased to enjoy its benefits, fli. C. 1905, § 5235 Civ. C. 1877, § 825
R. C. 1899, § 3790.1
When grantees become liable upon covenants in deed. 47 Am. Rep. 473.
;

As to similar provision

in Cal. Civ. Code, f 1466, see

Gardner

:

v.

Samuels, 116 Cal

84, 58 Am. St. Rep. 135, 47 Pac. 935.
§ 5792. Burden of benefit apportioned. When several persons, holding by
several titles, are subject to the burden or entitled to the benefit of a covenant
running with the land, it must be apportioned among them according to the
value of the property subject to it held by them respectively, if such value
can he ascertained, and if not. then according to their respective interests in
point of quantity. [R. C. 1905. § 5236 Civ. C. 1877. § 826 R. C. 1899. § 3791
;

;

.

—

Article 4.
Extinction op Obligations.
§ 5793. Full performance extinguishes. Full performance of an obligation
by the party whose duty it is to perform it or by any other person on his
13S6
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behalf and with his assent, if accepted by the creditor, extinguishes it.
1877, § 827: R. C. 1899, § 3792,]
1905, § 5237: Civ.
x|
Aa to similar provision in Cal. Civ. Code, | 1473, see Wright v. Mix, 76

C

18

Pac

645; Yule

,

.

[R. C.
Cal. 465,

Bi&hop, 133 Cal. 674, 65 Pac. 1094.

v.

Performance of
§ 5704. Performance by one extinguishes liability of all.
an obligation by one of several persons who are jointly liable under it
Civ.
C. 1877, § 828;
5238;
1905,
[R.
C.
all.
liability
of
the
extinguishes
§
R. C. 1899. § 3793.]
obligation in
An
Exception.
§ 5795. Performance to one extinguishes.
favor of several persons is extinguished by performance rendered to any of
them, except in the case of a deposit made by owners in common or in joint
ownership which is regulated by the chapter on deposit. [R. C. 1905, § 5239;
Civ. C. 1877, § 829 R. C. 1899, § 3794.)
of
§ 5796. Performance as directed extinguishes. If a creditor or any one
two or more joint creditors at any time directs the debtor to perform his
obligation in a particular manner, the obligation is extinguished by performance in that manner, even though the creditor does not receive the benefit
[R. C. 1905, § 5240; Civ. C. 1877, § 830; R. C. 1899,
of such performance.
.

.

;

§

3795.]

§ 5797. When partial performance extinguishes pro tanto. A partial performance of an indivisible obligation extinguishes a corresponding proportion
thereof, if the benefit of such performance is voluntarily retained by the
creditor, but not otherwise. If such partial performance is of such a nature
that the creditor cannot avoid retaining it without injuring his own property,
[R. C. 1905, § 5241
his retention thereof is not presumed to be voluntary.
Civ. C. 1877, § 831; R. C. 1899, § 3796.]
Part payment of obligation does not prevent recovery of balance due. Anderson v.
Bank, 4 X. D. 182, 59 X. W. 1029.
The law under general collateral agreement makes application of puvment and discharges debt pro tanto. Styles v. Dickey, 22 X. 1). 515. 134 N. W. 702.
§ 5798. Payment defined. Performance of an obligation for the delivery of
money only is called payment. [R. C. 1905, § 5242; Civ. C. 1877, § 832; R. C.

1899, § 3797.]
Green v.
Plea of payment may be sustained by proof of accord and satisfaction.
Hughitt Township, 5 8. D. 452, 59 N. W. 224.
Taking collateral security is not payment Star Wagon Co. v. Matthiessen, 3 D. 233,
14 X. VV. 107.

Payment

in bills of

an insolvent bank.

27 Am. Dec. 188.

What amounts to cat>h payment. 54 Am. Rep. 781.
When checks constitute payment. 69 Am. St. Rep. 346.
§ 5790. Performance, how applied when there are several obligations. When
a debtor under several obligations to another does an act by way of performance in whole or in part, which is equally applicable to two or more of
such obligations, such performance must be applied as follows:
1. If at the time of the performance the intention or desire of the debtor
that such performance should be applied to the extinction of any particular
obligation is manifested to the creditor, it must be so applied.
2. If no such application is then made the creditor within a reasonable
time after such performance may apply it toward the extinction of any obligation, performance of which was due to him from the debtor at the time
of such performance except that if similar obligations were due to him, both
individually and as a trustee, he must, unless otherwise directed by the
debtor, apply the performance to the extinction of all such obligations in
equal proportion; and an application once made by the creditor cannot be
rescinded without the consent of the debtor.
3. If neither party makes such application within the time prescribed herein
the performance must be applied to the extinction of obligations in the following order and if there is more than one obligation of a particular class,
;

to the extinction of all in that class ratably
(a) Of interest due at the time of the performance.
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Of
Of
Of
Of

principal due at that time.
the obligation earliest in date of maturity.
an obligation not secured by a lien or collateral undertaking.
(e)
an obligation secured by a lien or collateral undertaking. [R. C.
1905, § 5243; Civ. C. 1877, § 833; R. C. 1899, § 3798.]
Direction at to application of payment made some time prior thereto, but not changed
(b)

(c)

(d)

First Nat. Bank v. Roberts, 2 N. D. 195, 49
is sufficient.
722.
to right of creditor to apply pavments where debtor does not direct application.
Foster County State Bank v. Hester, 18 N. D. 135, 119 N. W. 1044.
Consistency of rule as to payments of interest. Northwestern Mortg. Trust Co. v.
Ellis, 20 S. D. 543, 108 N. W. 22.
Application of payment must be made as directed. Stebbins v. Lardner, 2 S. D. 127,
48 X. \V. 847.
Unless requested to make particular application, creditor may apply payment upon
any debt. Fargo v. Jennings, 8 S. D. 99, 65 N. W. 433
The law under general collateral agreement makes application of payment and discharges debt pro tanto. Styles v. Dickey, 22 N. D. 515, 134 N. W. 702.
Payment by continuing partner, assuming firm debts, made immediately after demand
by firm creditor with suggestion that it be applied on firm debt, must be 60 applied.
Paxton t fi. Co. v. Starkweather. 26 S. D. 99, 128 N. \V. 479.
Application of payment*. 13 Am. Dec. 505; 14 Am. Dec. 694; 96 Am. St. Rep. 44.
15
Application as between principal and interest when payment made before due.
L.R.A 169.
Application by bank of individual' partner's deposit on firm debt. 23 L.R.A. 111.
Forger's application of proceeds of check to an indebtedness to depositor as affecting
bank's right to charge same against depositor's account.
25 L.R.A.(N.S.) 996.
Application of doctrine of appropriation of payments to effect on surety or indorser
of l.'nk's failure to apply principal's deposit account on note.
8 L.R.A. (N.S.l !M».
Effect of specific application of payment to last item of open account on statute of
limitations.
19 L.R.A.(X.S.) 126.
Duty of mortgagee to hold proceeds of insurance and apply them on indebtedness as
it falls due.
10 L.R.A.(Nfi.) 1166.
Right to apply payments made on stock in building and loan association upon mortgage given for a loan by the same member. 29 L.R.A. 120.
As to similar provision in Cal. Civ. Code, f 1479, see Murdock v. Clarke, 88 Cai. 384,
26 Pac. 601; Hanson v. Cordano, 96 Cal. 441, 31 Pac. 457.

at or before such payment,

W.

K.

As

An obligation is extinguished
§ 5800. Obligation extinguished by offer.
by an offer of performance made in conformity to the rules herein prescribed
and with intent to extinguish the obligation. [R. C. 1905, § 5244; Civ. C.
1877,

§ 834; R. C. 1899, § 3799.1
Wbere the covenants of the contract are mutual and dependent, vendee can place vendor
by an offer to perform; if no offer made vendee cannot rescind or recover pav-

in default

ments made. Arnett v. Smith, 11 N. D. 55, 88 N. W. 1037.
Offer of performance pursuant to contract with present ability to perform, is sufficient
without actual production. Foster Implement Co. v. Smith, 17 N. D. 178, 115 N. W. 663.
Vendee, sending notice to vendor without the state and depositing money for convevance after vendor's prior refusal to convey, may sue for specific performance.
Herman v. Winter, 20 S. D. 196. 105 N. W. 457.
Effect of unaccepted tender on lien of mortgage. 33 L.R.A. 231; 23 L.R.A.(N.S.) 403.
Effect of unaccepted tender on lien of pledge.
33 L.R.A. 231.
An offer of partial perform§ 5801. Not by offer of partial performance.
ance is of no effect. [R. C. 1905, § 5245; Civ. C. 1877. § 835; R. C. 1899.
3800.]
$
§ 5802. Must be made by or with assent of debtor. An offer of performance must be made by the debtor or by some person on his behalf and with
his assent.
[R. C. 1905, § 5246: Civ. C. 1877, § 836; R. C. 1899, § 3801.]
An offer of performance
§ 5803. To creditor or one authorised by him.
must be made to the creditors, or to any one or two or more joint creditors or to
a person authorized by one or more of them to receive or collect what is due
under the obligation if such creditor or authorized person is present at
the place where the offer may be made; and if not, wherever the creditor
may be found. [R. C. 1905, § 5247; Civ. C. 1877, § 837; R. C. 1899, § 3802.]
§ 5804. Where may be made. In the absence of an express provision to
the contrary an offer of performance may be made at the option of the debt or
1. At any place appointed by the creditor ; or,
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Wherever the person

3.

If

state

to

whom

the offer ought to be

made can be found

such person cannot with reasonable diligence be found within this

and within a reasonable distance from

his residence or place of business,

he evades the debtor, then at his residence or place of business, if the
same can with reasonable diligence be found within the state or,
4. If this cannot be done, then at any place within this state.
[R. C. 1905,
§ 5248: Civ. C. 1877. § 838; R. C. 1899, § 3803.]
or

if

;

of

Place and requisites of tender of interest which will prevent acceleration of maturity
mortgage under interest clause. 36 L.R.A.(N.S.) 308.

§ 5805. Must be made at the time fixed. When an obligation fixes a time
for its performance an offer of performance must be made at that time within
reasonable hours and not before nor afterwards. [R. C. 1905. § 5249; Civ. C.
1877, § 839; R. C. 1899, § 3804.]
Effect of tender by vendee of purchase price before due, to put other party in default.
20 I..R.A.(N.S.) 338.
6806.
time not fixed.
an obligation does not fix a time
§
for its performance, an offer of performance may be made at any time before
the debtor upon .a reasonable demand has refused to perform.
[R. C. 1905,
§ 5250; Civ. C. 1877, § 840; R. C. 1899, § 3805.]

When

When

§ 5807. When may be made after due. When delay in performance is
capable of exact and entire compensation and time has not been expressly
declared to be of the essence of the obligation, an offer of performance,
accompanied with an offer of such compensation, may be made at any time
after it is due. but without prejudice to any rights acquired by the creditor
or by any other person in the meantime.
[R. C. 1905, $ 5251 Civ. C. 1877,
;

§

841

R

C. 1899, § 3806.]
time is of essence of contract, failure to perform at time named debars perton
in default from claiming any rights thereunder. Fargusson v. Talcott, 7 N. D. 183, 73
;

When

N. W. 207.

Vendor may not refuse to accept payments after there has been delay, unless time is of
essence of contract ami delay is incapable of compensation by payment of interest. J. I.
Mark Co. v. Farnsworth. 28 S. D. 432. 1H4 X. VV. 819.
As to similar provision in Cal. Civ. Code, f 1492, Bee Loughborough v. McNevin, 74
Cal. 250,
Am. St. Rep. 435. 14 Pac. 369. 15 Pac. 773: Bennett v. Hvde, 92 Cal. 131,
L"* Pac. 10 J: Neventv-Six Land & Water Co. v. Superior Ct.. 93 Cal. 139: 23 Pac. 813;
Miller v. Cox, 96 Cal. 339, 31 Pac. 161 ; Glock v. Howard & W. Colony Co., 123 Cal. 1,
43 L.R.A. 199, 69 Am. St. Rep. 17, 55 Pac. 713.

Case Threshing

An offer of performance must be made
§ 5808. Must be in good faith.
in good faith and in such manner as is most likely under the circumstances
to benefit the creditor.
[R. C. 1905, § 5252; Civ. C. 1877, § 842; R. C. 1899.
§ 3807.]
§ 5809. Free from condition. An offer of performance must be free from
any conditions which the creditor is not bound on his part to perform. [R. C.
1905, § 5253; Civ. C. 1877, § 843; R. C. 1899, § 3808.]
Tender of deed from third party, owner of land agreed to be conveyed, is not compliance with contract calling for deed from vendor. McVeetv v. Harvey Mercantile Co.. 24
N. D. 245, 139 N. W. 580.
As to similar provision in Cal. Civ. Code, f 1494, see Royal v. Denniaon, 4 Cal. Unrep.
851; 38 Pac. 39; Ferrea

v.

Tubbs, 125 Cal. 687, 58 Pac. 308.

Must be able and willing. An offer of performance is of no effect
the person making it is not able and willing to perform according to the
offer.
[R. C. 1905. § 5254; Civ. C. 1877, § 844; R. C. 1899, § 3809.]
The thing to be deliv§ 5811. Production unnecessary, if offer refused.
ered, if any, need not in any case be actually produced upon an offer of
performance unless the offer is accepted. [R. C. 1905, $ 5255; Civ. C. 1877.
§ 845: R. C. 1899. § 3810.]
Debtor must either produce the nionev or have it in his possession. Ptakkc v. Chapman,
§ 5810.

if

2fi9. 83 N. W. 261.
Tender not ncessnrv after nnreralled refusal to accept.
611, 74 N. W. 1057, 65 Am. St. Rep. 723.
As to similar provision in Cal. Civ. Code, f 1496, see
147, 31 Pac. 928.

13 S. D.

MePherson

Peekbam

v.

v.

Fargo, 10

Stewart, 97

S. J>.

Cat
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A

way cf
performance, must not be mixed with other things from which it cannot be
separated immediately and without difficulty.
[R. C. 1905, § 5256; Civ. C.
§ 6812.

Unmixed with other

things.

when

thing,

offered by

1877, § 846; R. C. 1899. § 3811.1
Where defendant contracted to buy a machine of plaintiff, to be consigned to the care
of plaintiff's agent, it was necessary," to constitute a valid offer of delivery to defendant,
that the machine he separated and set part from other miehinerv with which it was
mixed on arrival. International Harvester Co. v. Hayworth, 23 S. D. 514, 122 N. W. 412.
Tender of a sum in excess of that due with demand for change. 13 L.R.A.(N.S. 624.
)

Necessity that tender, as a condition of rescission for breach of warranty, shall cover
the property sold. 8 L.Tt.A.(N.S.) 727.

all

§ 5813. Contingent offer. "When a debtor is entitled to the performance
of a condition precedent to or concurrent with performance on his part, he
may make his offer to depend upon the due performance of such condition.
(R. C. 1905, § 5257; Civ. C. 1877, § 847: R. C. 1899, § 3812.]
As to similar provision in Cal. Cir. Code, 8 14S8. see Loughborough
Cal. 250. 5

Am.

St. Rep. 435, 14

v.

McNevin, 74

Pae. 369, 15 Pac. 773.

§ 5814. Receipt obligatory. A debtor has a right to require from his creditor a written receipt for any property delivered in performance of his obligation.
[R. C. 1005, § 5258; Civ. C. 1877. § 848; R. C. 1899, § 3813.]
Tender by owner to subcontractor, conditioned that subcontractor give satisfaction in
was bad where amount due was disputed. Pittsburg Plate Glass Co. v. Leary, 25
L.R.A.(N.S.) 746, 126 N. W. 271, Ann. Cas. 19WB, 928.
As to similar provision in Cal. Civ. Code, f 1499, see Ferrea v. Tubbs, 125 Cal. 687,

full,

S. D. 256. 31

58 Pac. 308.

§ 5815. Obligation for payment extinguished by deposit. An obligation
for the payment of money is extinguished by a due offer of payment, if the
amount is immediately deposited in the name of the creditor with some bank
of deposit within this state of good repute and notice thereof is given to
the creditor. [R. C. 1905. § 5259: Civ. C. 1877. § 849; R. C. 1899, § 3814.]
Tender must be kept good in manner provided by statute to defeat accumulation of
interest.

Brakhag*.

v.

Tracy, 13

S.

I).

3-53. s:t

N. \V. 363.

Compliance with this section renders mortgaBoe liable for penalty under section
Kroncbusch v. Raumin. 6 D. 243, 42 N. W. 656.
Deposit must he made in nnnic of creditor; mere direction for bank to pay not

67-49.
suffi-

Stnkk«- v. Chapman. 13 S. D.
N. \V. 261.
Offer of payment of proper amount of taxes due operates to Btop running of interest.
Dakota l oan' A. J rust Co. v. Codington County. V S. D. 159, 68 N. \V. 314.
Necessity of keeping tender of amount required to redeem from foreclosure good by
deposit.
Brown v. Smith, 13 N. D. 580. 102 N. W. 171.
It is unnecessary for owner to extinguish obligation resting upon contractor to pay
subcontractor, before lien, as cloud on title, could be removed. Pittsburg Plate Glass
Co. v. Leary, 25 S. D. 256, 31 L.R.A.(N.S.) 746, 126 N. W. 271, Ann. Cas. 1912B, 928.
Notice of tender and deposit need not state that !)Kn!< in which deposit was made was
of good repute. Ugland v. Farmers' & M. State Hank. 23 N. \\ 536, 137 N. W. 572.
Effect of tender on depobit of money on right to interest on damages allowed in
eminent domain. 28 T,.R.A.(N.S.) 63.
As to similar provision in Cal. Civ. Code. § 1500, see Rnndol v. Tatum. 98 Cal. 390,
33 Pac. 433; O'Conor v. Morse, 112 Cal. 31, 53 Am. St. Rep. 155. 44 Pac. 305; Savward
v. Houghton. 110 Cal. 545. 51 Pac. 853. 52 Pae. 44
William Wolff k Co. v. Canadian P.
R. Co., 123 Cal. 535, 56 Pac. 453; Baker v. San Francisco Gas tt Electric Co., 141 Cal.
710, 75 Pac. 342.
cient

<*;•*.

:

§ 5816. Objections waived. All objections to the mode of an offer of performance, which the creditor has an opportunity to state at the time to the
person making the offer and which could be then obviated by him. are waived
by the creditor, if not then stated. [R. C. 1905, § 5260; Civ. C. 1877, § 850;
E. C. 1899, § 3815.]
Tender of cashier's check instead of currencv is waived unless objections are made on
that ground. Ugland v. Farmers' A M. State Bank. 23 N. D. 536, 137 N. W. 572.
Vendor in land contract waived unauthorized condition in tender by assignee of vendee,
bv failing to object to tender made on trial in action for specific performance. J. I.
Case Threshing Mach. Co. v. Farn<«worth. 28 S. IX 432. 134 N. W. 819.
As to similar provision in Cal. Civ. Code, | 1501, see Kofoed v. Gordon, 122 Cal. 314.
54 Pac. 1113.

§ 5817.
in

When

title to

thing offered passes.

The

title

to a thing duly offered
if the debtor at the

performance of an obligation passes to the creditor
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time signifies his intention to that effect. [R. C. 1905, § 5261 Civ. C. 1*77,
§ 851 K. C. 1899, § 3816.]
§ 5818. Deposit of thing offered. The person offering a thing, other than
money, by way of performance must, if he means to treat it as belonging to
the creditor, retain it as a depositary for hire until the creditor accepts it,
or until he has given reasonable notice to the creditor that he will retain
it no longer and if with reasonable diligence he can find a suitable depositary
therefor, until he has deposited it with such person.
[R. C. 1905, § 5262 Civ.
0. 1877, § 852: R. C. 1899. § 3817.]
;

;

;

Vendor can only suo for damages for breach of contract on vendee'a failure to accept
where title remained in vendor until payment. International Harvester Co. v. Uayworth.
23 S. D. 514, 122 N.

W.

412.

An obligation for
§ 5819 Obligation extinguished by offer and deposit.
the delivery of money, property or a conveyance of property is not discharged
by an' offer of performance nor any of its incidents affected, unless the thing
offered, if money, is deposited as provided in section 5815, or, if other than
money, is deposited for the creditor with some depositary of good repute
at the place of performance and notice of such deposit in either case given
to the creditor. After such deposit and notice the thing deposited shall be
at the risk and expense of the creditor.
[R. C. 1905, § 5263; Civ. C. 1877.
R. C. 1S95, § 3818.1
§ 853
§ 5820. Creditor gratuitous depositary. If anything is given to a creditor
by way of performance which he refuses to accept as such, he is not bound
to return it without demand but if he retains it he is a gratuitous depositary
thereof.
[R. C. 1905, § 5264; Civ. C. 1877, § 854; R. C. 1S99, § 3S19.1
;

;

Article

5.

— Performance

of Ohligations or Offkr.

The want of per§ 5821. When want of performance or offer excused.
formance of an obligation or of an offer of performance in whole or in
part or any delay therein is excused by the following causes to the extent
to which they operate:
1. When such performance or offer is prevented or delayed by the act of
the creditor or by the operation of law, even though there may have been
a stipulation that this shall not be an excuse.
2. When it is prevented or delayed by an irresistible superhuman cause
or by the act of public enemies of this state or of the United States, unless
the parties have expressly agreed to the contrary: or,
3. When the debtor is induced not to make it by any act of the creditor
intended or naturally tending to have that effect done at or before the time
at which such performance or offer may be made and not rescinded before
[R. C. 1905. § 5265; Civ. C. 1877. § 855; R. C. 1899, § 3820.]
Kiglit to rescind or abandon contract for otlier party's default.
30 L.R.A. 33.
Right of grantor to rescind deed executed in consideration of future support where
25
performance bv grantee is, without fault on his part, prevented by grantor.

that time.

L.R.A.(X.S.) 932.
Kffect of preventing performance on Tight to recover for profits lost by breach of
contract.
53 L.R.A. 59.
Right to rescind or abandon contract because of failure or inability of other party
to perform within time designated, where time is not of the essence of the contract. 21
L.R.A.(N.S.) 691.
As to similar provision in Cal. Civ. Code, J 1511, see Klauber v. San Diego Street Car
Co.. 95 Cal. 353, 30 Pac. 555 ; Ryan v. Roger*. 90 Cal. 349, 31 Pac. 244; Rcmy v. Olds.
4 Cal. Unrep. 240, 34 Pac. 216; Heriog v. Purdy, 119 Cal. 99, 51 Pac. 27 ; Sample v.
Fresno Flume ft Irrig. Co., 129 Cal. 222, 61 Pac. 10S5.

Debtor entitled to benefits. If the performance of an obligation
prevented by the creditor, the debtor is entitled to all the benefits which
[R. C.
he would have obtained if it had been performed by both parties.
1905, § 5266 Civ. C. 1877, § 856 R. C. 1899, § 3821.]
§ 5822.

is

;

;

Partv preventing performance of contract can derive no benefit from failure of other
Mlkkelson, 5 N. D. 22, 63 N. W. 210.
party to perform. Shelly
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514, 45

Am. St Rep.

in Cal. Civ. Code, | 1512, see

Obligations.
Mattingly

Pennie, 105 Cal.

87, 39 Pac. 200.

§ 5823. Ratable proportion of consideration. If performance of an obligation is prevented by any cause excusing performance other than the act of
the creditor, the debtor is entitled to a ratable proportion of the consideration
to which he would have been entitled upon full performance according to
the benefit which the creditor receives from the actual performance.
[R. C.
1905, § 5267; Civ. C. 1877, § 857; R. C. 1899. § 3822.]
§ 5824. What equivalent to offer and refusal. A refusal by a creditor to
accept performance made before an offer thereof is equivalent to an offer
and refusal, unless before performance is actuallv due he gives notice to
the debtor of his willingness to accept it.
[R. C. 1905, § 5268; Civ. C. 1877,
§ 858 R. C. 1899, § 3823.1
;

Vendee need uot tender performance in order to recover part payment, where vendor
refused to be bound by contract. Hogan v. Bechtel, 27 S. D. 98, 129 X. W. 914.

lias

Article

6.

— Accord and Satisfaction of Obligations.

Accord defined. An accord is an agreement to accept in extinction of an obligation something different from or less than that to which
§ 5825.

the person agreeing to accept
§ 859; R. C. 1899, § 3824.]

is

entitled.

[R. C. 1905, § 5269

;

Civ. C. 1877.

Accord and aatisfaction is not shown by statement that there was computation <»f
amounts mutually due between parties, and that it was agreed that accounts should
offset each other, although one was less than the other.
Webster v. McLaren, 19 X. Ti.
751, 123 N. W. 395.
Accord does not distinguish obligation until it is fully executed. Troy Min. Co. v.
Thomas, 15 S. D. 238, 88 N. W. 106.
Allegation that agreement for accord was executed by acceptance of consideration
therefor is sufficient Troy Min. Co. v. White, 10 S. D. 475, 74 X. W. 236, 42 L.R.A. 549.
There must not only be an agreement to accept less than amount due, but an actual
acceptance. Carpenter v. C. M. & St. P. Ry. Co., 7 S. D. 584. 64 X. W. 1120.
Accord and satisfaction; how pleaded. Green v. Huchitt Township, 5 S. D. 452, bU
N. W. 224.
Agreement to accept less sum in satisfaction of debt is not defense to action for
balance. Eggland v. South, 22 8. D. 467, 118 N. W. 719.
Agreement to receive less sum without payment does not constitute accord and satisfaction.
Eggland v. South, 22 S. D. 467. 118 N. W. 719.
Acceptance of warrant for claim against county is presumed to be in full payment of
claims presented. Paulson v. Ward Countv, 23 X. 13. 601, 42 L.R.A.(X.S.) "ill. 137
X. W. 48fi.
Law of accord and satisfaction. 100 Am. St. Rep. 390.
When payment of a less sum than due enforceable as accord and satisfaction. 64 Am.
Dec. 138; 28 Am. Rep. 293.
Distinction between novation and accord executory. 12 L.R.A.(N.S-) 1134.
Accord and satisfaction of pastor's claim for salary. 38 L.RJL 689.
of partly performed contract for services.
24 L.R.A. 233.
Acceptance of principal sum as affecting right to interest.
40 L.R.A.(X.S.) 58*.

§ 5826. Full execution only extinguishes. Though the parties to an accord
are bound to execute it, yet it does not extinguish the obligation until it is
fully executed.
[R. C. 1905, § .5270: Civ. C. 1877, § 860; R. C. 1899, § 3825.]
Acceptance by the creditor of the
§ 5827. Acceptance is satisfaction.
consideration of an accord extinguishes the obligation and is called satisfaction.
[R. C. 1905, § 5271 Civ. C. 1877, § 861 R. C. 1899, § 3826.]
Accord and satisfaction with one joint tort feasor, effect on liability of other. 58
;

;

L.R.A. 300.
Effect of

payment

of debt by a volunteer or stranger to the original undertaking.

23

L.R.A. 120.

Part performance of
§ 5828. Part performance accepted extinguishes.
an obligation either before or after a breach thereof, when expressly accepted
by the ci editor in writing in satisfaction, or rendered in pursuance of an
agreement in writing for that purpose, though without any new consideration.
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extinguishes the obligation.

§§ oSSS-SS:^

[R. C. 1905, § 5272: Civ. C. 1877, § 862; R. C.

1899, § 3S27.]
Part performance- docs not extinguish an obligation, unless accepted as such. Anderson
t. Bank, 4 X. D. 132, .yj X. W. lOJ'J.
Acceptance of amount to which party is clearly entitled does not constitute accord
and satisfaction where there is no claim of facts showing satisfaction. Chrystal v.
Gerlach. 25 S. D. 128, 125 X. W. 633.
Creditor, who receives in payment check for less sum than is claimed to be due. and
who indorses check, which does not purport to be in full payment, cannot Us held to have
it received in full settlement.
Hagen v. Townscnd, 27 S. U. 457, 131 X. W. 512.
Accord and satisfaction bv part payment. 2U L.R.A. 785.
Payment of part of liquidated and undisputed debt as consideration for discharge of
whole.
11 L.H.A.(X.S.) 101S; 21 L.K.A. (N.S.) 1005.
Acceptance of remittance of part of the amount of an unliquidated or disputed claim,
accompanied with the statement that it is " in full," or words of similar import, as
aaseut to its receipt in full payment. 14 L.R.A.(X.SS.) 443; 27 L.R.A.(X.S.) 439.
Right of town, county or municipality to surrender valid claim on partial payment
thereof. 19 L.R.A. (X.S.) 320.
Acceptance of partial allowance of claim by public body as an accord and satisfaction.
,

42 L.R.A.(X.S.) 112.

Article

7.

— Novation.

Novation is the substitnt ion of a new obligation for an
§ 5829. Defined.
sxisting one.
[R. C. 1905, § 5273; Civ. C. 1877, § 863; R. C. 1899, § 3828.]
On burden of proof of payment of debt where debtor sends check which was not paid
by bank. Schafer v. Olson, 24 X. D. 542, 43 L.R.A.(X.S.) 762, 139 N. W. 983.
Distinction between novation and accord executory. 12 L.R.A.(X.S.) 1134.
Xovation, action by a third person on a promise made for his benefit. 39 Am. St. Rep.
531.

§ 5830. How made. Novation is made
1. By the substitution of a new obligation between the same parties with
intent to extinguish the old obligation.
2. By the substitution of a new debtor in the place of the old one with
intent to release the latter or.
3. By the substitution of a new creditor in place of the old one with intent
to transfer the rights of the latter to the former.
[R. C. 1905, § 5274; Civ. C.
1877, § 864; R. C. 1899, § 3829.]
Effect of judgment against garnishee to merge or satisfy liability of principal debtor.
;

47 L.U.A. 131.
As to similar provision in Cal. Civ. Code, § 1531, see Re Sullenberger, 72 Cal. 549.
14 Pac. 513: Carpy v. Dowdell, 131 Cal. 495, 63 Pac. 778; Talcott v. Hurlbcrt, 143 Cal.
4, 76 Pac. 647.
I. Paynvcnt by commercial paper.
35 L.R.A.(X.S.) 1.
Xew obligation given by debtor to creditor to secure the release of a lien as a novation of the original obligation. 36 L.R.A.(X.S.) 464.

Novation is made by contract and is subject
§ 5831. Made by contract.
to all the rules concerning contracts in general.
[R. C. 1905, § 5275; Civ. C.
1877. § 865; R. C. 1899. § 3830.]
When the obligation of a third person or
§ 5832. Rescinding acceptance.
an order upon such person is accepted in satisfaction, the creditor may
rescind such acceptance if the debtor prevents such person from complying
with the order or from fulfilling the obligation; or if at the time the obligation
or order is received, such person is insolvent and this fact is unknown to
the creditor; or if before the creditor can with reasonable diligence present
the order to the person upon whom it is given, he becomes insolvent. [R. C.
1905, § 5276; Civ. C. 1877, § 866; R. C. 1895, § 3831.]

Article
§ 5833. Extinguishes obligation.
lease therefrom given to the debtor
8S

8.

— Release.

An

obligation is extinguished by a reby the creditor upon a new consideration,
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or in writing, with or without new consideration.
1877, § 867; R. C. 1899, § 3832.]

[R. C. 1905, § 5277

;

Civ. C.

Right to show that note given by one of two joint makers of an old note for one-balf
amount was received in full satisfaction of debt. Nat. Bank v. Guthrie, 11 8. D. 517.
78 N. W. 995.
Release of expectancy by prospective heir to ancestor. 25 L.R.A. (N.S.) 439.
of drawer or indorser bv certitlcation of check.
29
9 L.R.A.(N.8.) 698
;

L.R.A.(N.S.) 205.
of one partner by other partner's assumption of debts on dissolution of partner
ship. 9 L.R.A. (N.S.) 90.
of interest in estate by one receiving advancement; effect on right to share in
after-acquired property. 65 L.R.A. 578.
by personal representatives of claim due estate. 14 L.R.A. 414.
as affecting right of action for death. 34 L.R.A. 780.
Stipulation making execution of release from liability for damages a condition
precedent to payment of benefits out of relief fund. 11 L.R.A.(N.S.) 194.
Formal release under seal or in writing on payment of part of liquidated and undisputed debt. 11 L.R.A. (N.S.) 1026.
Law governing release of claim for dr.mages for death or bodily injury. 56 L.R.A. 223.
Admissibility of parol evidence that release was delivered on condition.
3f.
L.R.A. N.S.) 1147.
Right in action at law to attack release for fraud. 20 L.R.A. (N.S.) 915.
Effect of misrepresentations or undue influence by physician to avoid release.
L.R.A. (N.S.) 663.
Return or tender of consideration for release of claim for personal injuries set aside on
ground of fraud. :!5 L.R.A. (N.S.) C60.
As to similar provision in Cal. Civ. Code, § 1541, see Upper San Joaquin Irrig. Canal
Co. v. Roach, 7S Cal. 552. 2J Pnc. 301; Rogers v. Kimball, 5 Cal. Unrcp. 725, 4U Par.
719: Rogers v. Kimball, 121 Cal. 247, 53 Pac. 648.

——

(

A

general release does not extend
§ 5834. Extends only to known claims.
to claims which the creditor does not know or suspect to exist in his favor
at the time of executing the release, which, if known hy him, must have
materially affected his settlement with the debtor.
[R. C. 1905. § 5278 Civ. C.
1877, § 868: R. C. 1899, § 3833.]
Does releasee of damages for construction of railroad in highway include damug>
from elevation of grade. 10 L.R.A. (N.S.) 1202.
;

Effect of specification of particular claim to limit import of general release.
8
L.R.A. (N.S.) 1034.
Scope of release under policv indemnifying insured against loss of time by sickness or
accident.
24 L.R.A. (X.S.) 21*1.
Right to reinstatement of mortgage when released by mistake. 58 L.R.A. 788.
As to similar provision in Cal. Civ. Code, $ 1542, s'ee Ruud v. Cooper, 119 Cal. 463.
51 Pnc. 704.

A release of one of two
§ 5835. Releasing one does not release others.
or more joint debtors does not extinguish the obligations of any of the others
unless thev are mere guarantors; nor does it affect their right to contribution
from him.* [R. C. 1905, § 5279; Civ. C. 1877, § 869; R. C. 1899, § 3834.]
Release of one joint maker of note does not exonerate others from liability. Central
Banking & T. Co. v. Pusey, 22 S. D. 223, 116 N. W. 1126.
Effect of release of one joint tort feasor on liability of the other.
58 L.R.A. 293:
Am. St. Rep. 90fi 92 Am. St. Rep. 872; 111 Am. St Rep. 281; 138 Am. St. Rep. 834.
Release of principal after maturity of obligation as affecting guarantor.
38
L.R.A.IN.S.) S75.
Effect on prior surety of release of later surety. 21 L.R.A. 252.
Discharge of one primarily liable for loss of insured property as affecting insured's
right of action against insurer. 29 L.R.A. (N.S.) 698.
As to similar provision in Cal. Civ. Code, | 1543, see Northern Int. Co.
Potter, 63

11

:

"

.

Cal. 157.
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CONTRACTS.
Article

1.

2.
3.

4.
5.
6.
7.

8.
9.

10.

Definition, §§ 583C>, 583T.
Parties, §§ 5S38-5841.
Consent, §§ 5842-5866.
Object of a Contract, §§ 5867-5871.
Consideration, §§ 5S72-5882.
Manner of Creating Contracts, §§ 5883-5894.
Interpretation of Contracts. §§ 5H95-5921.
Unlawful Coxtuacts, §§ 5922-5931.
Rescission of Contracts, §§ 5932-5936.
Alteration and Cancellation of Contracts, §§ 5937-5941.

Article

1

— Definition.

A

§ 5836. Defined.
contract is an agreement to do or not to do a certain
thing.
[R. (.'. 1905, § 5280; Civ.
1877, § 870; R. C. 1899, § 3835.]
As to similar provision in Cal. Civ. Code, $ 154?, see Breckinridge v. Crocker, 73 Cal.

C

529, 21

l» ac .

I7t>.

It is essential to the existence of a contract that
§ 5337. Requisites of.
there should be:
1. Parties capable of contracting.
2. Their consent.
3.
lawful object; and.
4. Sufficient cause or consideration.
[R. C. 1905, § 5281 Civ. C. 1877, § 871
R. C. 1S?9, § 3S36.)

A

;

Consent of parties is essential to acceptance of contract. Grissel v. Bank, 12 S. D.
93, so X. W. 161.
As to contract induced by deceit being voidable because consent was not free. Beare
v. Wright, 14 X. D. 26, 69 L.R.A. 409, 103 X. W. 632, 8 A. & K. Ann. Cus. 1057.
Ah to rescission of agreement to make repayment under mutual mistake a* to legal
rights of parties Arnett v. Smith, 11 X. D. 5.V, 88 X. W. 1037.
Contract for extension of time made between mortgagee and one assuming mortgage
under mutual mistake in believing that he had acquired title to property, in void. Iowa
Loan & Trust Co. v. Schnose, 19 S. D. 248, 103 X. W. 22, 8 A. i K. Ann. Cas. 255.
As to similar provision in Cal. Civ. Code, § 1550, gee Harris v. Harria, 64 Cal. 108.
28 Pac. G3; Loaiza v. Superior Ct.. 85 Cal. 11, 9 L.R.A. 376, 2,0 Am. St. Kep. 197, 24
Pae. 707; Friek v. Los Angelcu, 115 Cal. 512, 47 Pac. 250; Xcvilla v. Moore Min. Co..
135 Cal. 561, 67 Pac. 10.-4: Kyle v. Hamilton, £ Cal. Unrep. 893, 68 Pac. 484; Jacks
v. Efitec, 139 Cal. 507, 73 Pac. 247.

—

Article 2.
Parties.
make. All persons are capable of contracting, except
minors, persons of unsound mind and persons deprived of civil rights. [R. C.
§ 5838.

Who may

1905, § 52*2; Civ. C. 1877, § 872; R. C. 1899, § 3837.]
As to similar provision in Cal. Civ. Code, $ 1556, see Butler v. Baber, 54 Cal. 178.
Minors and persons of unsound mind have only such
§ 6839. Minors, etc.
capacity as is defined by chapter 2 of this code. [R. C. 1905, § 5283; Civ. C.
1877, § 873; R. C. 1899, § 3838.]
§ 5840. Possible to identify parties. .It is essential to the validity of the
contract, not onlv that the parties should exist, but that it should be possible
to identify them.* [R. C. 1905, § 5284; Civ. C. 1877, § 874; R. C. 1899, § 3839.]
contract made expressly for the bene§ 5841. Beneficiary may enforce.
fit of a third person mav be enforced bv him at any time before the parties
thereto rescind it. [R. C. 1905. § 5285; Civ. C. 1877, § 875; R. C. 1899, § 3840.]
Stranger cannot enforce a contract, though he would be benefited. Parlin v. Hall.

A

2 X. D. 473. 52 X. W. 405.
A contract contemplates present consideration passing between the contracting parties.
McArthiir v. Dryden. 6 X. 1). 43?. 71 X. \V. 125.
Thin! partv ennnot intervene upon promise of vendor. Bray t. Booker. 6 X. D. 526,
72 X. W. 933.
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thereStranger to
from him. and no dutv or obligation to him, outside contract, from promisee, rush
H. Co. v. New England "HomesUke Co.. 27 S. D. 221. 130 X. W. 841.
Provision in a deed that grantee assume mortgage debt is insufficient as basis of action
in absence of evidence of intent to contract for benefit of holder of note and mortgage.
Frv v. Ausman, 29 S. D. 30, 39 L.R.A. (N.S.) 150." 135 N. W. 70S.
Right of a third party to sue upon a contract made for his benefit. 25 L.R.A. 257 ;
2 L.R.A. (N.S.) 7S3.
20 L.R.A.(N.S.) 221.
Effect of provision in deed for benefit of stranger thereto.
Right of creditor to enforce promise of one allowed to secure property at judicial
15 L.R.A. (N.S.) 399.
sale on faith of his promise to pay owner's debts.
Right of third person to maintain action upon promise of beneficiary to insured to
pav all or part of proceeds of policy to such third person. 40 L.K.A.(N.S.) 692.
Will breach of contract with municipality to keep a street or highway in repair sus39 L.R.A. (N.S.)
tain an action bv a person injured directly against the contractor.

promise may not sue thereon where there was no consideration

for

&

1112.
Mav one, not a party to an agreement, injured thereby in his business, assail the
2ft
validity thereof on the ground that it tends to create or promote a monopoly.
L.R.A. (N.S.) 148.
Consumer's right to maintain suit to compel water company to furnish water at rat<*s
stipulated in contract with municipality.
1 L.R.A.(N.S.) 958.
Right of property owner to maintain action against water company for failure to
supply sufficient wn'ter for fire purposes, as required bv its contract with municipality.
6 L.R.A.(N.S.) 1171: 21 L.R.A.(N.S.) 1021.
Right of subcontractor, materialman or laborer to maintain action on contractor'*

bond to owner.

27 L.R.A. (N.S.) 573.
The right of addressee of telegram to sue for delay in delivery. 30 L.R.A. (N.S.) 1116.
Right of person not mentioned in the telegram and whose interest is not communi249; 19
cated to the company to recover for mental anguish.
8 L.R.A. (N.S.)
L.R.A.(N.S.) 475.
Character of contract as affecting right of undisclosed principal to sue thereon. 29
L.R.A.(N.S.) 472; 39 L.R.A.(N.S.) 324.
Right of consignee to maintain action against carrier. 36 L.R.A. (N.S.) 68
Right of consignee who refuses to accept goods to maintain an action for damages
against carrier 30 L.R.A. (N.S.) 1071.
Right of mortgagee to maintain personal action against grantee who has assumed
payment. 25 L.R.A. 275.
Right of mortgagee to enforce purchaser's promise to pay the mortgage where the
grantor or promisee was not himself liable. 22 L.R.A. (N.S.) 492; 39 L.R.A.(N.S.| 151.
Right of creditor to enforce promise of one allowed to secure property at judicial
sale upon faith of his promise to pay owner's debt.
15 L.R.A.(N.S.) 399.
As to similar provision in Cal. Civ. Code, § 1559, see Wickersham v. Denman, 68 Cal.
383, 9 Pac. 723; Chung Kee v. Davidson, 73 Cal. 522, 15 Pac. 100; Thomson v. Bettens.
94 Cal. 82, 29 Pac. 330; Tvler v. Mavre, 95 Cal. 160, 27 Pac. 160, 30 Pac. 196; Hamilton
v. Rates, 4 Cal. Unrep. 371, 35 Pac. 304; Alvord v. Spring Valley Gold Co,, 106 Cal.
547. 40 Pac. 27; Hopkins v. Warner, 109 Cal. 133, 41 Pac. 80S; Ruckley v. Gray, 110
Cal. 333, 31 L.R.A. 862, 52 Am. St. Rep. 88, 42 Pac. 900; Savings Bank v. Thornton.
112 Cal. 255, 44 Pac. 466; Lieenhy v. Newton, 120 Cal. 571. 65 Am. St. Rep. 203, 52
Pac. 813; Washer v. Independent Min. & Development Co., 142 Cal. 702, 76 Pac. 654.

Abticle

3.

— Consent.

§ 6842. Requisites of consent. The consent of the parties to a contract
must be:
1. Free.
2. Mutual; and,
3. Communicated by each to the other.
[R. C. 1905, § 5286; Civ. C. 1877.
§ 876; R. C. 1899, § 3841.]
As to similar provision

Am*

16

Am.

St.

in Cal. Civ. Code, J 1565, see Colton v. Stanford, 82 Cal. 351.
137. 23 Pac. 16; Loaiea v. Superior Ct., 85 Cal. 11, 9 L.R.A. 376. 20
Rep. 197, 24 Pac. 707; Leszvnskv v. Mover, 6 Cal. Unrep. 53, 53 Pac. 703:

St. Rep.

London & S. F. Hank v. Parrot t, 125 Col. 472, 73 Am. St. Rep. 64. 5R Pac. 164; Nevills
v. Moore Min. Co., 133 Cal. 561, 67 Pac. 1054: Jacks v. Estee, 139 Cal. 507, 73 Pac.
247; Niles

v.

Hancock, 140 Cal. 157, 73 Pac. 840.

A

consent which is not free is. neverthe§ 5843. Rescinded, if not free.
not absolutely void, but may be rescinded by the parties in the manner
prescribed by the chapter on rescission.
[K. C. 1905, § 5287; Civ. C. 1877.
R. C. 1899, § 3842.]
§ 877
Widow may rescind agreement, made under mistake, to take less portion of husband's
less,

;

estate than she has right to.

Griffing v. Gilason, 21 S. D. 56, 109 N.

W.

646.
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As to similar provision in Cal. Civ. Code, S 1566, see Fish v. Benson, 71 Cal. 428, 12
Pat-. 454; Colton v. Stanford, 82 Cal. 351, 16 Am. St. Rep. 137, 23 Pac. 10; Loaiza v.
Superior Ct., $5 CaL 11, 9 L.R.A. 37G, 20 Am. St. Rep. 197, 24 Pac. 707; Bancroft v.
Haiirroft. 110 Cal. 374, 42 Pac. 896; Westerfeld v. New York L. Ins. Co., 129 Cal. 68,
5S Pac.C,:. 61 Pac. 667; Kyle v. Hamilton, 6 Cal. Unrep. 893, 68 Pac. 4S4.
apparent consent is
§ 5844. What renders apparent consent not free.

An

not real or free
1. Duress.

when obtained through;

Mi'iKioe.

2.

3.

Fraud.

4.

Undue

5.

Mistake.

influence; or,

[R. C. 1905, § 5288; Civ. C. 1877, § 878; R. C. 1899, § 3843.]
Invalidity of contract entered into under mutual mistake of law. SUander v. Gronna,
15 X. I). 552, 325 Am. St. Rep. tJ16, 108 N. W. 544.
Obligee's com-cnlnient of facts on obtaining guaranty or surety as fraud. 21 L.R.A.

A* to Bimilar provision in Cal. Civ. Code, f 1567, sec Fish v. Benson, 71 Cal. 428, 12
Pac. 454; Colton v. Stanford, 82 Cal. 351, 16 Am. St. Rep. 137, 23 Pac. 16; Loaiza v.
Superior Ct., 85 Cal. 11, 9 L.R.A. 376, 20 Am. St. Rep. 137, 24 Pac. 707; Bancroft v.
Bancroft, 5 Cal. Unrep. 31, 40 Pac. 488; Westerfeld v. Xew York L. Ins. Co., 129 Cal.
68, 58 Pac. 92, 61 Pac. 667; Wingerter v. San Francisco, 134 Cal. 547, 86 Am. St. Rep.
2S4, 66 Pac. 730; Donnelly v. Rees, 141 Cal. 56, 74 Pac. 433.

§ 5845. When deemed not free. Consent is deemed to have been obtained
through one of the causes mentioned in the last section only when it would
not have been given had such cause not existed. [R. C. 1905, § 5289; Civ. C.
1777, § 879; R. C. 1899, § 3844.]
As to similar provision in Cal. Civ. Code,
16 Am. St. Rep. 137, 23 Pac. 16; Loaiza
Am. St. Rep. 197, 24 Pac. 707; Wood ham
v.

v.
v.

1568. see Colton v. Stanford, 82 Cal. 351,
Superior Ct., 85 Cal. 11, 9 L.R.A. 376, 20
Allen, 130 Cal. 194, 62 Pac. 39S-. Hartwig

f

Clark. 138 Cal. 668, 72 Pac. 149.

Duress consists in:
Unlawful confinement of the person of the party or of the husband or
wife of such party, or of an ancestor, descendant or adopted child of such
party, husband or wife.
2. Unlawful detention of the property of any such person; or,
3. Confinement of such person, lawful in form, but fraudulently obtained
§ 5846. Duress.
1.

[R. C. 1905, § 5290;
or fraudulently made unjustly harassing or oppressive.
Civ. C. 1877. § 880: R. C. 1899, § 3845.1
Pavmcnt of illegal tax under protest may be recovered. Elevator Co. v. Bottineau
County, 9 X. D. 346. 83 X.

W.

212.

Payment of a judgment voluntarily made but under coercion or duress imposed by
execution of legal process does not bar appeal. Sipnor v. Clark. 13 X. D. 35, 99 X. W. 68.
When defendant seeks to avoid liability on account of duress court should instruct
jury what constitutes duress. McCormick v. Valsack, 4 S. D. 67, 55 X. W. 145.
Coercion sufficient to avoid a contract, what. McCormick v. Valsack, 4 S. D. 67, 55
X. W. 145.
Xature and character of threats or coercion which would avoid contract. McCormick
. Volsack, 4 S. D. 67, 55 X. W. 1«.
Payment of illegal tax under protest to avoid seizure of property is involuntary, and
may he recovered. St. Anthonv Elevator Co. v. Bottineau County, 9 X. D. 346, 83 X. W.
212, 50 L.R.A. 262.
As to compulsorv payments. C. & .T. Michel Brewing Co. v. State, 19 S. D. 302, 70
L.R.A. 911, 103 S.'W. 40.
What is duress sufficient to invalidate contract. 26 Am. Dec. 370.
Contracts procured l.v threats of prosecution of relative.
26 L.R.A. 48; 20
L.R.A.(X.S.) 484
37 L.R.A.(XJ5.1 539.
Duress as affecting compromise. 25 L.R.A. (X.8.) 308.
Impeachment of certificate of acknowledgment because of duress. 41 L.R.A. (X.S.)
'

:

1169.

Duress as ground of injunction against judgment. 30 L.R.A. 802.
Duress which will avoid marriage. 43 L.R.A. 814; 27 L.R.A. (X.S.) 803.
Right to avoid marriage entered into to escape prosecution for seduction, upon
ground of duress. 16 L.R.A. (X.S.) 938.
Effect of shipping contract limiting carrier's common law liability signed under com-

pnHon.

2H L.R.A. (X.S.) 637.

Duress by demanding receipt as a condition of payment. 1 L.R.A.(X.S.) 867.
When payment of license fee is made under duress. 22 L.R.A. (X.S.) 873.
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Duress by

lien on real property.
16 L.R.A. 376.
to. similar provision in Cal. Civ. Code, $ 1569, see Morrill v. Nightingale, 93 Cal.
Am. St. Uep. 207, 2$ Pac. .1068; Stockton Combined Harvester & V»ri. Work*
Glens Falls Ins. Co., 98 Cal. 557, 33 Pac. 633; Woodham v. Allen, 130 Cal. 194,

As

452, 27
t.

62 Pac. 398.

§ 5847. Menace. Menace consists in a threat
1. Of such duress as is specified in the first and third subdivisions of the
:

last section.
2. Of unlawful and violent injury to the person or property of any such
person as is specified in the last section; or,
3. Of injury to the character of auv such person.
[R. C. 1905, § 5291 Civ.
;

881 ; R. C. 1899, § 3846.1
to similar provision in Cal. Civ. Code, {j 1570, ace Morrill v. Nightingale, 93 Cal.
452, 27 Am. St. Hep. 207, 28 Pne. 1068; Bancroft v. Bancroft, 5 Cal. Unrep. 31, 40
Pac. 488; Woodham v. Allen, 130 Cal. 194, 62 Pac. 398.

C. 1877,

§

As

Fraud is either actual or constructive.
§ 5848. Fraud classified.
1905, § 5292; Civ. C. 1877. § 882; K. C. 189!). § .Ml.}

[R. C.

As to similar provision in Cal. Civ. Code, § 1671, sets Colton v. Stanford, 82 Cal. 351,
16 Am. St. Rep. 137, 23 Pac. 16; Loaiza v. Superior Ct., 85 Cal. 11, 9 L.R.A. 376, 20
Am. St. Rep. 197, 24 Pac. 707.
Actual fraud within the meaning of this chapter
§ 5849. Actual fraud.
consists in any of the following acts committed by a party to the contract,
or with his connivance, with intent to deceive another party thereto or to
induce him to enter into the contract:
1. The suggestion as a fact of that which is not true by one who does
not believe it to be true.
2. The positive assertion in a manner not warranted by the information
of the person making it of that which is not true, though he believes it to be
true.
3.

The suppression of that which

is

true by one having knowledge

or

belief of the fact.
4. A promise made without anv intention of performing it; or,
5. Anv other act fitted to deceive.
[R. C. 1905, § 5293; Civ. C. 1877, § 883:
R. C. 1899. § 3848.1
Statement without positive knowledge, with intent to deceive, may be fraud. Knowl-

ton v. Schultz. 6 X. D. 417. 71 N. VV. 550; Whitbet-k v. Sees, 10 8. D. 417, 73 X. W. 91*.
Promise made without intention of performance is actual fraud. Grcwing v. Min.
Thresh. Marh. Co.. 12 S. D. 127. SO X. W. 176.
Secret reservation in sale; public policy; effect as to attaching creditors. Newell v.
WngnesB. 1 X. D. 62, 44 X. W. 1014.
Chattel mortgage embodying secret trust. Red River Valley v. Barnes, 8 N. D. 432.
79 X. \\ SS0.
As to measure of damages for deceit. Beare v. Wright, 14 N. D. 26, 69 L.R.A. 409.
103 X. W. 632, 8 A. & E. Ann. Cas. 1057.
Promise made with intent to deroi-.e and without intention to fulfill is fraud. Tamhn
r. Peterson, 15 N. D. 488, 107 X. W. 1081.
As to fraud in obtaining note. Rochford v. Barrett, 22 S. D. 83, 115 X. W. 522
False representations by seller relied on bv buyer are fraudulent, though seller believes
thern tr» be true.
McCahe v. Desnoyers, 20* S. D. 581, 108 X. W. 341.
Failure of owner of stock to disclose to party taking it in exchange for deed, known
insolvent condition of corporation, entitles grantor to rescission of deed.
I.iland v.
Twit... 10 X. J>. .Vll. 12." N. W. WKi2.
Statements regarding future as a fraud. 35 L.R.A. 420. 437.
Future promise as fraud. 10 L.R.A. (X.S.) 640; 24 L.R.A.(X.S.) 735.
Misstatement »« to title to real property. 28 L.R.A. (N.S.) 202; 39 LJLA.(NJS.) 1142.
False statement as to cost, selling or market price of property, or as to offers therefor.
35 L.R.A. (X.S.) 175.
Expression of opinion ns fraud. 35 L.R.A. 417.
Statements as to credit as a fraud. 35 L.R.A. 421.
Right to rely on representations as to credit of third per sun. 37 L.R.A. 607.
Receiving deposit when bank insolvent, as a fraud. :14 L.R.A. 533.
As to similar provision in Cal. Civ. Code. ( 1572, see Bradv v. Bartlett, 56 Cal. 350;
Roharts v. Haley, 65 Cal. 397. 4 Pac. 385; Prison v. Brisson, 75 Cal. 525, 7 Am. St.
Rep. ISO. 17 Pac. 689; Newman v. Smith, 77 Cal. 22, 18 Pac. 791; Lawrence v. (Javrttv,
7S Pal. I2B, 12 Am. St Rep. 29, 20 Pac. 382. 17 Mor. Min. Rrp. 169: Wenr.el v. ShulV.
78 Cnl. 221. 20 Pac. 401; Re Kohler, 70 Cal. 313, 21 Par. 7 .IS
Colton v. Stanford.
.

;
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83 Cal. 351, 16 Am. St. Rep. 137, 23 Pac. 16; Mayer v. Salazar, 84 Cal. 646, 24 Pac.
597; Klose v. Hillenbrand, 88 Cal. 473, 26 Pac. 352; Hays v. Gloster, 88 Cal. 560, 26
Pac. :;i,7: Schultr. v. .WI.e.in, 93 Cal. 32!>, JS Pac. 1053; Wickersl.am v. Comerford.
96 Cal. 433, 31 Pac. 358; Groppengic?ser v. Lake, 103 Cal. 37, 36 Pac. 1036; Langky v.
RodrigncK. 122 Cat. 5*0. GH Am. S;. Pep. 70. 55 Pac. H>'>; Bemon v. Bunting. r;7 Cal.
532, 78 Am. St. Rep. 81, 59 Pac. 991; Re Benton, 131 Cal. 472, 03 Pac. 775; Smith v.
Blandin, 133 Cal. 441, 65 Pac. 894; Re Johnson, 134 Cal. 662, 60 Pac. 847; People v.
Klee, 6 Cal. Unrep. 956, 69 Pac. 096; Hartwig v. Clark, 138 Cal. 60S, 72 Pac. 149;
Donnelly v. Rees. 141 Cal. 56, 74 Pac. 433 Becker .v. Schwerdtle, 141 Cal. 380, 71 Pac.
1029; Muller v. Palmer, 144 Cal. 305, 77 Pac. 954.
2.
Statements made without knowledge of talsitv as ground for action for fraud.
18 L.R.A. (X.S.) 379.
15 L.R.A. 795.
Elicit of representing things sold to be " good."
»•
fact a> a fraud.
4 L.R.A. 150: 5 L.R.A. 428.
3.
u!i:»--i;t ot mutt rial
21 L.R.A. 411.
Obligee's concealment of facta on obtaining guaranty or surety.
Landlord's concealment of defects in premises. 34 L.R.A. 827.
4. W hether lack of reasonable expectation of being able to pay is equivalent, as a
matter of law, to an intention not to pay. 6 L.R.A.(X.S.) 556.
;

•

.••

:

§ 5850. Constructive fraud. Constructive fraud consists:
1. In any breach of dutj- which without an actually fraudulent intent
gains an advantage to the person iu fault, or any one claiming under him,
by misleading another to his prejudice or to the prejudice of any one claiming

under him

;

or,

In anv such act or omission as the law specifically declares to be fraudulent without respect to actual fraud.
[R. C. 1905, § 5294; Civ. C. 1877, § 8S4:
R. C 1SM9. § 3S49.I
2.

Failure of grantee to record his conveyance does not render
onlv him from claiming his rights under deed, to prejudice of
v.
CI. -aver. 25 S. D. 351. rjfi X. \V. 5Sl).
As to similar provision in Cal. Civ. Code, § 1573, see Bradv v.
Robart* v. Haley, 05 Cal. 397. 4 Pac. 3 S3: Cartv v. Connolly', 01
Re Johnson, 134 Cal. 6G2, 66 Pac. 847.

deed

itself

void, but

creditors of grantor.

Smith

Bartlett, 50 Cal. 350;
Cal. 15, 27 Pac. 59.V,

Actual fraud is alwavs a question of
§ 5851. Actual, question of fact.
[R C. 1905, § 5295; Civ. C. 1877. $ 885 R. C. 181)9, § V.850.]
Question of fraud is for jury.
Bank of ?peariish v. Graham. 16 S. D. 49. 91 X. W.

fact.

:

340.

As to whether purchaser was induced by forged orders and fraudulent representations
to execute notes 19 question for jury.
Bank of Spenrfish v. Graham, 16 S. D. 49, 91
\V. 340.
Actual fraud no ground for cancellinu' recorded contract affecting land is question of
fact.
Winter v. Johnson, 27 S. D. 512, 131 X. \V. 1020.
As to similar provision in Cal. Civ. Code, 9 1574, see Moore v. Copp, 119 Cal. 420.
51 Pac. 630.

N.

§ 5852. Undue influence. Undue influence consists:
1. In the use, by one in whom a confidence is reposed by another or who
holds a real or apparent authority over him, of such confidence or authority
for the purpose of obtaining an unfair advantage over him.
2. In tflking an unfair advantage of another's weakness of mind: or.
3. In tr.king a grosslv oppressive and unfair advantage of another's necessities or distress.
fR. C. 1905. 5 5296: Civ. C. 1877. 5 886; R. C. 1899. $ 3851.1
Of what undue influence consists. Ingwaldson v. Rkrivseth. 7 X. I). 3SS, 75 X. W. 772.
Consent essential to execution of a contract.

Grissel

v.

Bank, 12

Js.

D. 93, 90 X. \V.

161.

Complaint for recovery of money paid under duress is sufficient where it alleges that
plaintiff having borrowed sum of money from defendant had land deeded to him. and
that defendant refused to deed hind to purchaser found except on payment of -mm n«i
usury, which sum was paid in order to make sale.
Bedford v. \\ oiler, 27 S. D. 331.
131 X. W. 296.
Undue inliuence ns a ground for relief from a voluntary trust. 19 L.R.A. 7C7.
Effect of undue influence by ]>'n
inn to avoid release.
5 L.R.A. (X.S.) 663.
t'ndite influence in contract requiring servant to elect between acceptance of benefits
out of r<r,.»r f-..,d ari
a pros-cutiun of his claims in
action for damages.
11
l

(V^

L.R.A.

192.
Pre-i":ii iicii of

Prc<i:m|ii
n(

:

from

;

n

undue influence when indulged. 21 Am. St. Ren. 94.
urden of proof as to undue inliuence respecting gifts inter vivoand
'

to child.

35 L.R.A. X.S.)
<

•

944.
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1575, see Moore t. Moore, 56 Cal. 89:
Pac. 758; Brison v. Brison, 90 Cal. 323, 27 Pac. 186; Dolliver
v. Dolliver, 94 Cal. 642, 30 Pac. 4: Huvnc v. Hermann, 97 Cal. 259, 32 Pac. 171;
Dimond v. Sanderson. 103 Cal. 97, 37 Pac. 189; Stiles v. Cain; 134 Cal. 170, 66 Pac.
231 McDougall v. McDougall, 135 Cal. 316, 67 Pac. 778 ; Donnelly v. Recs, 141 Cal. 56.
74 Pac. 433.

As to similar provision
Re Kohler, 79 Cal. 313, 21

Cal. Civ. Code. §

in

;

§ 6853. Mistake classified. Mistake mav be either of fact or of law. [R. C
1905, § 5297 Civ. C. 1877, § 887; R. C. 1899. § 3852.]
Contract for extension of time made between mortgagee and one assuming mortgage
under mutual mistake in believing that he had acquired title to property, is void. Iowa
Loan & Trust Co. v. Schmose, 19 S. D. 248, 103 N. W. 22, 9 A. ft E. Ann. Cas. 255.
:

.Mistake as to effect of foreclosure proceedings in divestiture of plaintiff's title to
land is mistake of law. Kcnnv v. McKenzie, 25 S. D. 485, 49 L.R.A.(N.S.) 775, 127
N. W. 597.
As to similar provision in Cal. Civ. Code, I 1576, see Douglass v. Todd, 96 Cal. 655,
31 Am. St Rep. 247, 31 Pac. 623.

Mistake of fact is a mistake not caused by the neglect of a
§ 5854. Fact.
legal duty on the part of the person making the mistake and consisting in
1. An unconscious ignorance or forgetfulness of a fact past or present
material to the contract; or,
2. Belief in the present existence of a thing material to the contract which
does not exist, or in the past existence of such a thing which has not existed.
[R. C. 1905. § 5298; Civ. C. 1877. § 888; R. C. 1899, § 3853.]
Describing more land in writing than waB intended bv verbal agreement is a mistake
B.'ue&h v. Travelers' Ins. Co.. 14 N. D. 39, 103* N. W. 405.
of fnct.
Mi-take of fact. 4.1 Am. Dec. 631.
Right to reinstatement of mortgage released or discharged by mistake. 58 L.R.A.
788: "26 L.R.A. (N.S.)

816: 28 L.R.A. (N.S.) 825. 904.
Effort of mistake on compromise.
25 L.R.A. (N.S.) 309.
Effect of mistake of servant, as to extent of injuries received
has given a release. 11 L.R.A. (X.S.) 201.

Mistake as defense against action on assessment by mutual

by him for which h«

insurance companies.
32 L.R.A. 491.
2
Necessity for reforming insurance policv before recovery in case of mistake.
L.R.A. (X.S.) 54S.
Reformation of insurance policy for mistake of soliciting agent. 11 L.R.A.(N.S.) 357.
Effect of honest mistake in answer as to health of insured warranted by him to be
true.
15 L.R.A. (N.S.) 1277.
Effect of mistake as to price on meeting of minds in contract for Bale of personal tv.
82 L.R.A. (N.S.) 433.
Seller's mistake as to ideutitv of vendee, as affecting the passing of the title to the
goods sold. 13 L.R.A. (N.S.) 4*13.
Rights and liabilities under contract for sale of personalty as affected by a vendor's
m'mtnke in fixing price. 23 L.R.A. (N.S.) 1109.
Relief from purchase at auction on ground of mistake.
34 L.R.A.(N.S.) 927.
Rescission bemuse of mistake as to extent of grantor's title to land. 15 L.R.A.(N.S.*
fire

1039.

Right of grantee in possession to question grantor's right to collect purchase monev
In case of mistake. 21 L.R.A.(N.S.) 395.
Conclusiveness of stated or settled account containing inaccuracy or error in method
of mathematical calculation.
23 L.R.A. (N.S.) 787.
Effect of mistake in name of payee in negotiable instrument.
22 L.R.A.(N.S.) 506.
Mistake as to identity of payee or indorscr of bill or note. 17 L.R.A.(N.S.) 514.
.Alteration of note by mistake.
3.1 L.U.A. 467.
Effect of alteration of date of note to correct mistake.
32 L.R.A.(NJS.) 517.
.Alteration of instrument to correct mistake in designation of party. 31 L.R.A.(XjS.)
127.
Mi*tak«> as affecting question whether commercial paper operates as payment of debt.
35 L.R.A. (N.S.) 75.
Right of bank to recover nmount paid on check or other paper drawn upon or payable at it under mistaken belief that there were sufficient funds to meet it23
L.R.A. N.S.) 1002: 33 L.R.A. N.S.
1023.
Estoppel to enforce contract of suretvship or guaranty released through mistake.
13 L.R.A. (N.S.) 576.
Mistake in computation by contractor as ground for relief. 10 L.R.A. (N.S.) 114.
Effect of mistake of fact by defendant on right to specific performance of a contract
Induced thereby. 15 L.R.A. (N.S.) 81.
As to similar provision in Cal. Civ. Code, f 1577, see Moore v. Copp. 119 Cal. 420
51 Pac. 630; Rued v. Cooper. 119 Cal. 463, 51 Pac. 704; Ward v. Yorba. 6 Cal. L'nrvp'
i

(

)
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San Diego Land & Town Co.
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La Press School Dist., 122 Cal. 9?. 54
63 Pac. 1005; Palace Hardware Co. v. Smith.
v.

Pac. 52b Hardison v. Davis. 131 Cal. 635,
134 Cal. 381, 0« Pac. 474; Ilartwif? v. Clark, 138
Stevenson, 144 Cal. 104, 77 Pac. 828.
;

Cal.

668,

72 Pac.

149;

White

v.

Mistake of law constitutes a mistake within the meaning of
this chapter only when it arises from:
1. A misapprehension of the law by all parties, all supposing that they
knew and understood it, and all making substantially the same mistake as to
the law or,
2. A misapprehension of the law by one party of which the others are
aware at the time of contracting, but which they do not rectify. [R. C. 1905,
Civ. ('. 3877. § 889; R, 0. 1899, § 3854.]
§ 5299
As to rescission of agreement to make repayment under mutual mistake as to legal
rights of parties.
Arnut v. Smitb, 11 N. D.
S3 X. W. 1037.
§ 6855.

Law.

;

;

.*»"}.

Invalidity of contract entered into under mutual mistake of law. Silander v. Gronna,
15 X. D. S52. 125 Am. St. Rep. 616, 108 X. \\
344.
Receipt for monev paid bv mistake of law does not operate as an estoppel.
Gjerstaden{,'en v. Hartzell, 9 N. D. 268, 83 N. W. 230.
Ki'.'I't
to reiiiMatmn'iit of mort^a^f rrb-iiM-d or discharged bv mistake.
58 L.R.A.
.

788; 26 L.R.A.(X.S.)

816; 28 L.R.A. (X.S.) 825, 904.
Relief from mistake of law as to effect of instrument.
2 s? L.R.A. (X.S.) 785.
Servant's misconception as to the legal effect of a release from nn injury received by
him, the contents of which is known to him.
11 L.R.A.(X.S.) 193.
As to similar provision in Cal. Civ. Code, $ 1578, see Kopp v. Gunther, 95 Cal. 63,
'JO Pac. 301,
Rued v. Cooper, lift Cal. 463. 31 Pac. 704; Benson v. Bunting, 1-7 Cal.
532, 78 Am. St. Pep. 81, 59 Pac. 991; Oregory v. Clabrough. 129 Cal. 475. 62 Pac. 72;
Ellis v. .Tefferds, 130 Cal. 478, 62 Pac. 734; Wingerter v. San Francisco, 134 Col. 347,
86
St. Rep. 294. 66 Pac. 730; Kyle v. Hamilton, 6 Cal. Uniep. S93. 08 Pac. 484;
Hartwig v. Clark, 138 Cal. 668, 72 Pac. 149.

Am

Mistake of foreign laws is a mistake of
§ 5856. Of foreign laws, fact.
fact.
[R. C. 1905. § 5300; Civ. C. 1877, § 890; R. C. 1899, § 3855.]
§ 5857. Mutual consent denned. Consent is not mutual unless the parties
all agree upon the same thing in the same sense.
But in certain cases defined
by the article on interpretation thev are to be deemed so to agree without
regard to the fact. [R. C. 1905. $ 5301 Civ. C. 1877, § 891 R. C. 1899. § 3856.]
As to necessity of minds of parties meeting to form contract. Kaster v. Mason. 13
;

;

X. D. 107, 99 X. W. 1083.
32
Necessity of meeting of minds as to price in eontract for sale of personalty.
L.R.A. (X.S.) 429.
^futuality of obligation wh^re one party's obligation is not definite and certain.
L.R.A. (X.S.) 445.
Validity and efTect of stipulation in contract
32 L.K..OX..S.) 201.
Effect of leaving price indefinite in contract.
As to similar provision in Cal. Civ. Code, $
Stover, 60 Cal. 387; Farmers' & M. Bank v. De
1

to renew on terms to be agreed upon.
53 L.R.A. 289.
1380. see Farmers' Xat. Gold Bank v.
Shorb, 137 Cal. 685, 70 Pac. 771.

Consent can be communicated with effect
§ 5858. How communicated.
only by some act or omission of the party contracting by which he intends
communicate it or which necessarily tends to such communication. [R. 0.
1905. § 5302; Civ. C. 1877. § 892; R. C. 1899, § 3857.]
§ 5859. Acceptance must comply with conditions. If a proposal prescribes
any conditions concerning the communication of its acceptance, the proposer
is not bound unless they are conformed to; but in other cases anv reasonable
and usual mode may be adopted. [R. C. 1905. § 5303; Civ. C. 1877, § 893;

to

R. C. 1899.

§

38H8.]

As to similar provision in Cal. Civ. Code, $ 1582. see Frick v. Lob Anpeles, 115 Cal.
512, 47 Pac. 250; Pacific Pine Lumber Co. v. Western U. Telcg. Co., 123 Cal. 428. 56
Pac. 103.
§ 5860. When deemed fully communicated. Consent is deemed to be fully
communicated between the parties as soon as the party accepting a proposal

has put his acceptance in the- course of transmission to the proposer in conformity to the, last section.
fR. C. 1905. $ 5304; Civ. C. 1877, § 894; R. C.
1899.

§

3859.]

time and

place of

gram, or vice versa,

consummation of contract when
fi

L.R.A. (X.S.)

offer

by letter accepted by

tele-

1016.
1
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liW,

see

Pacific Pine

Lumber

Co. t.

Western U. 'ieleg. Co., 123 Cal. 428, 56 Pac. 103.
§ 5861. Acts which are an acceptance. Performance of the conditions of
a proposal, or the acceptance of the consideration offered with a proposal, is
an acceptance of the proposal. [R. C. 1905, $ 5305: Civ. C. 1877, § 895; R. C.
1899, § 3860.]

As to similar provision in Cal. Civ. Code, J 1584, tee
Co., 141 Cal. 699, 75 Pac. 329.

Gallagher

v.

Equitable Gaslight

§ 5862. Acceptance must be absolute. An acceptance must be absolute and
unqualified, or must include in itself an acceptance of that character, which
the proposer can separate from the rest and which will include the person
accepting.
qualified acceptance is a new proposal.
[R. C. 1905, § 5306:
Civ. C. 1877. § 896; R. C. 1899, § 3861.]
Counter proposition to offer of dedication to the effect that site would be accepted,
provided, that terms of resolution in regard to abstract, etc., was complied with, was

A

not iK'ci'ptance of otier.
Offer and acceptance
L.R.A. 431.

Crow

v.

Taylor. 23 N. D. 469. 1D7 N.

without execution

of

contemplated

W.

451.

formal

instrument.

29

IMustratioiiM o' t?i<> distinction U'twoen a definite proposal or acceptance and a mere
preliminary step in the negotiation of a contract. 4 L.R.A.(K.S.) 177.
Validity of contract of employment indefinite and uncertain as to kind of employment or amount of remuneration. 48 L.R.A.(X.S.) 435.
As to similar provision in Cal. Civ. Code. § 1585, see Wristen v. Bowles, 82 Cal. 84.
22 Pac. 1136; Xiles v. Hancock. 1 iO Cal. 157, 73 Pac. 840; Four Oil Co. v. United Oil
Producers, 145 Cal. 623, 68 L.R.A. 220, 79 Pac. 366.

§ 5863. When proposal revoked. A proposal may be revoked at any time
before its acceptance is communicated to the proposer, but not afterwards.
fR. C. 1905. § 5307; Civ. C. 1877, § 897 R. C. 181)9, § 3862.]
As to acceptance of contract hefore revocation. Reeves v. Bruening, 13 K. D. 157,
;

100 N. VV. 241.

Order for machinery given to plaintiffs ajrmt providing that it was subject to
approval, did not become binding contract until approval and acceptance.
Co. v. Lyons, 29 S. D. 600, 137 X. W. 340.
In action for price of ^ooda purchased upon order, defendant may show under general
denial that order was cancelled before acceptance bv teller.
A. A. Cooper Wagon &
Bujrjiy Co. v. S<edronsky Bros. Co., 24 P. D. 3S1. 1*23 N. W. 846.
Right to withdraw order given agent before acceptance by principal. 10 L.R.A.(N.S.)
plaintiff's

Thomas Mfg.

1138.

As to similar provision in Cal. Civ. Code,
22 Pac. 1136.

f

15S6, see Wristen v. Bowles, 82 Cal. 84,

§ 5864. How proposal revoked. A proposal is revoked
1. By the communication of notice of revocation by the proposer to the
other party in the manner prescribed by sections 5858 and 5S60 before his
acceptance has been communicated to the former.
2. By the lapse of the time prescribed in such proposal for its acceptance,
or if no time is so prescribed the lapse of a reasonable time without communication of the acceptance.
3. By the failure of the acceptor to fulfill a condition precedent to acceptance; or,
4. By the death or insanity of the proposer.
[R. C. 1905, § 5308; Civ. C.
1877, § 898; R. C. 1899, § 3863.1
Acceptance of

offer, after depositing notice of revocation in post office, ineffectual.
v. Lincoln. 20 S. D. •S.
N. W. 712.
Effect of death of party after the mailing, but before the receipt, of his letter
accepting an offer. 12 L.R.A.(X.S.) 439.

WnHors

m

§ 5865. Subsequent consent. A contract which is voidable solely for want
of due consent mav be ratified bv a subsequent consent. [R. C. 1905. § 5309
Civ. C. 1P77. § 899: R. C. 1899. § 3864.1

As

to similar provision in Cal. Civ. Code, $ 1588, see Phillips

v.

Sanger Lumher Co..

130 Cal. 431, 62 Pac. 74».

A

voluntary accept§ 5866. Acceptance of benefit a consent to obligation.
ance of the benefit of a transaction is equivalent to a consent to all the
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obligations arising from it so far as the facts are known or ought to be
to the person accepting.
[R. C. 1905, § 5310; Civ. C. 1877, § 900;
§ 3865.]
Party accepting benefits of transaction cannot repudiate. Morris . Ewing, 8 N. D.

known

E. C. 1899.

99. 77 N.

W.

1047.

Corporation accepting benefit of contract in its behalf by officer cannot repudiate.
Dedrick v. Land Co., 12 6. D. 59, 80 N. VV. 153; Huron P. A B. Co. v. Kittleaon, 4 S. D.
$20, 57 N. VV. 233.
As to acceptance of novation. Lemon v. Little, 21 S. D. 628, 114 N. W. 1001.
No implied contract to par for services of engineer arose against holder of mining
claim, wfier<> company to whom he gave option to purchase employed engineer to make
survey, so that patent miplit be obtained. Fish & H. Co. v. New England Uomestake
Co., 27 S. D. 221, 130 N. VV. 841.
) fiVct of using building by owner as an aceptance of work of construction or repair.
16 L.R.A.(N5.) 489.
Taking possession of buildinp with knowledge of defects as waiver thereof, as against
contractor.
20 LJLA.(N.S.) 872.
As to similar provision in Cal. Civ. Code, f 1589, see Cutting Packing Co. v. Packers'
Exchange, 86 Cal. 574, 10 L.R.A. 369. 21 Am. St. Rep. 63, 25 Pac. 52: Cribble v.
Columbus Brewing Co.. 100 Cal. 67. 34 Pac. 527; Stone v. Owens. 105 Cal. 292, 38
Pac. 726; Blood v. LaSerrna Land 4 Water Co., 113 Cal. 221. 41 Pac. 1017, 45 Pac.
258; Tbomasson v. Grace M. E. Church, 113 Cal. 558. 45 Pac. 8.18; Lisenbv v. Newton.
120 Cal. 571, 65 Am. St. Rep. 203, 52 Pac. 813; Phillips v. Sanger Lumber Co., 130
Cal. 431. 62 Pac. 749; Canale v. Copcllo, 137 Cal. 22, 69 Pac. 698; Galhighcr v.
Equitable Gaslight Co., 141 Cal. 699, 75 Pac. 329; White v. Stevenson, 144 Cal. 104.
77 Pac. 828.

Article 4.— Object or a Contract.
§ 5867. Object of contract. The object of a contract is the thing which
it is agreed on the part of the party receiving the consideration to do or
not to do. [R. C. 1905. § 5311 Civ. ('. 1877, § 901 R. C. 1899. § 3856. ]
;

;

As to similar provision in Cal. Civ. Code, { 1595, see
591, 77 Am. St. Rep. 209, 59 Pac. 36.

Mackenzie

v.

Uodgu.,1, 126 Cal.

The object of a contract must be lawful
§ 5868. Requisites of object.
when the contract is made and possible and ascertainable by the time the
rontract is to be performed.
[11. C. 1905, § 5312; Civ. C. 1877, § 902; R. C.
1899, § :JSG7.]
§ 5869. Possible defined. Everything is deemed possible except that which
is impossible in the nature of things.
[R. C. 1905, § 5313; Civ. C. 1877, § 903;
R. C. 1899, § 3868.]
As to similar provision in Cal. Civ. Code, § 1597, see Peterson v. Hubbard, 2 Cal.
Unrep. 607, 9 Pac. 106.
§ 5870. Single unlawful object avoids contract. When a contract has but
a single object, and such object is unlawful, whether in whole or in part, or
wholly impossible of performance, or so vaguely expressed as to be wholly
unascertainable, the entire contract is void. [R. C. 1905. § 5314; Civ. C. 1877,
5 904; R. C. 1899. § 3869.1
As to similar provision in Cal. Civ. Code, 9 1598, see SutlifT v Seidenberg, 132 Cal.
63,

64 Pac. 131, 469.

Lawful object valid. When a contract has several distinct objects,
of which one at least is lawful and one at least is unlawful in whole or in
part, the ?ontract is void as to the latter and valid as to the rest.
[R. C. 1905.
4 5315; Civ. C. 1877, 5 905; R. C. 1899, $ 3870.1
As to similar provision in Cal. Civ. Code, { 1599, see Granger v. Original Empire
Mill. A ^n. Co.. 59 Cal. 678; Porter v. Fisher, 4 Cal. Unrep. 324, 34 Pac. 700; McVicker
v. McKcnzie, 136 Cal. 656, 69 Pac. 495.
§ 5871.

Article 5.— Consideration.

Any benefit conferred or agreed to
§ 6872 Good consideration defined.
be conferred upon the promiser by any other person to which the promiser is
not lawfully entitled' or any prejudice suffered or agreed to be suffered by
such person, other than such as he is at the time of consent lawfully bound to
urn
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suffer as an inducement to the promiser, is a good consideration for a promise.
[R, C. TJU5. § 5316; Civ. C. 1877. § !)()6; R. C. 1899. § 3871.]
Unfounded claim not sufficient to support promise to pay money upou settlement.

McGlynn

v. Scott, 4 X. D. 18, 58 N. W. 460.
Consideration for promise mav be some prejudice suffered.

474, 79 N.

W.

Roberts

v.

Hank, 8 X. D.

993.

Release of vendor from obligations of contract, a sufficient consideration to support
the surrender. Kvello v. Taylor, 5 N. D. 76. 63 X. W. 889.
Relinquishment of a timber culture entrv a good consideration. Peoples v. Evens,
8 N. D. 121, 77 N. W. 93.
Inadequacy of consideration as a defense. 56 Am. Rep. 332.
43
Sufficiency 'of consideration
received upon disposal of municipal property.
L.R.A.(X.S.) 1137.
for assumption of debts on dissolution of partnership.
48 L.R.A.(Xi$.) 547.
for subscription to charity.
48 L.R.A. (X.S.) 7.S5.
for compromise of void, invalid or unfounded claim. 25 L.R.A.(X.S.) 288.
for contract requiring servant to elect between acceptance of benefits out of a
relief fund und a prosecution of his claims in an action for damages.
11 L.R.A.(N.S.)
187; 18 L.R.A.(X.S.) 442.
Furnishing medical attention as a consideration for release of liability for personal
injuries or death. 46 L.R.A. (X.S.) 419.
Cancellation of invalid contract as consideration for bill or note. 5 L.R.A.(X.S.) 725.
Release of promise* to marry as consideration for contract.
19 L.R.A5. (X.S. ) 656.
New promise as consideration when original promise was illegal. 53 L.R.A. 370.
Forbearance to sue as consideration for promise. 60 Am. Dec. 524.
for promise by a third person to pay an existing obligation.
19 L.R.A.(N.S.)
842.

Cancellation of invalid contract as consideration for a promise. 5 L.R.A. (X.S.) 725.
As to similar provision in Cal. Civ. Code,
1605, see Golden State & M. Iron Works,
Angel), 89 Cal. 643. 27 Pac. 65; Blyth v. Robinson, 104 Cal. 339, 37 Pac. 904:
Heim v. Butin, 5 Cal. I'nrep. 19, 40 Pac. 39; Mackenzie v. Hodgkin, 126 Cal. 591, 77
Am. St. Rep. 209, 59 Pac. 36'; Kyle v. Hamilton. 6 Cal. Unrep. 893. 68 Pac. 484
Aden v. Vallcjo, 139 Cal. 165, 72 Pac. 905; Kellogg v. Lope/, 145 Cal. 497, 78 Pac. 1036.
ft

v.

§ 58/3. When
legal obligation
in some benefit
promisee is also

An existing
legal or moral obligation good consideration.
resting upon the promiser or a moral obligation originating
conferred upon the promiser, or prejudice suffered by the
a good consideration for a promise to an extent corresponding with tbe extent of the obligation, but no further or otherwise.
[R. C.
1905, § 5317; Civ. C. 1877, § 907: R. C. 1899, § 3872.]
Extension of time for pavment of notes mav be sufficient. First Nat. Bank v. Lamont.
5 X. D. 393. 67 N. W. 145
Red River VallevBank v. Barnes. 8 X. D. 432, 79 X. W. 880.
Moral obligation as a consideration. Rankin v. Mitthiesen, 10 S. D. 62S. 75 X. \V.
;'

Where person
•

>f

is

similar tenor

X. W.

surety for another's debt to
other consideration.

mvds no

amount

of $800, subsequent signing note
v. Hoff. 26 S. I>. 360, 12«

Friek Co.

4'.):..

Pre-existing debt as consideration for bona fide purchase of nonnegotiable propertv.
36 L.R.A. 101.
Pie existing debt as consideration for chattel mortgage as against other creditors or
equities.
33 L.R.A. 305.
Discharge of antecedent debt as a consideration sustaining one's character as a bona
tide purchaser or incumbrancer for value entitled to protection of recording acts.
27 L.R.A. (X.S.) 620.
Payment of existing debt as consideration for contract. 34 L.R.A. 33.
Pavment of part of liquidated and undisputed debt as consideration for discharge of
whole.
11 L.RJMX.S.) 1018; 21 L.R.A. (X.S.) 1005.
Promise of additional compensation for completing an executory contract other than
contract
for the payment of money.
a
11 L.R.A. (XS.) 789; 28 L.R.A.(X.S.) 450.
Moral obligation as a consideration for a promise. 53 L.R.A. 353; 26 L.R.A. (X.S.)
520; 39 Am. St. Rep. 735.
Does moral obligation arising from relationship afford a sufficient consideration to
support a promise to become responsible for another's debt. 3 L.R.A. (XjS.) 436.
Validity of husband's express promise to pay debt contracted by wife. 7 L.R.A.( X.S.I
104S.

Validity of
coverture.

7

new promise bv woman
L.R.A. (X.S.)

after discovcrture to pav debt incurred during
1053; 33 L.R.A. (X.S.) 741.

\ew promise after bar of limitations or discharge in bankruptcy. 53 L.R.A. 362.
As to similar provision in Cal. Civ. Code. ? 1006. see Bernstein v. Downs. 112 Cr)
1'»T

4 4
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§§

:>8 74-5880

§ 6874. Consideration must be lawful. The consideration of a contract must
be lawful within the meaning of section 5922. [R. C. 1905, $ 5318 Civ. C. 1877.
R. C. 1899, § 3873.]
§ 908
As to simitar provision in Cal. Civ. Code, { 1007, see Sharon v. Sharon, C8 Cal. 2tf.
;

;

8 Pac. 614 : Connollv v. Hinglcy, 82 Cal. 642, 23 Pac. 273; Graham v. Larimer, 83 Cal.
173, 23 Pac. 286; Berka v. Voodward, 125 Cal. 119, 45 L.R.A. 420, 73 Am. St. Rep.
31, 57 Pac. 777.

§ 5875. Contract void when consideration unlawful. If any part of a single
consideration for one or more objects, or of several considerations for a
single object is unlawful, the entire contract is void.
[R. C. 1905, § 5319;
Civ. C. 1877, § 909; R. C. 1899. § 3874.]
Party cannot avoid contract because of his unlawful purpose in making it. Gage
v. Fisher, 5 N. D. 297. 65 X. W. 809, 31 L.R.A. 537.
Consideration which is partly illegal or has partly failed. 117 Am. St. Rep. 433.
As to similar provision in Cal. Civ. Code. { 1608, see Sharon v. Sharon, 68 Cal. 29.
3 Pac. 614; Connolly v. Hinglev. 82 Cal. 642, 23 Pac. 273; Graham v. Larimer, 83 Cal
173, 23 Pac. 286; Moffatt v. Bulsom, 96 Cal. 106, 31 Am. St. Rep. 192, 60 Pac. 1022:
Berka v. Woodward, 125 Cal. 119, 45 L.R.A. 420, 73 Am. St. Rep. 31, 57 Pac. 777;
Field v. Austin, 131 Cal. 379, 63 Pac. 692: Humboldt Co. v. Stern, 136 Cal. 83, 68 Pac
324.

A consideration may be
§ 5876. Consideration executed or executory.
executed or executory in whole or in part. In so far as it is executory it
is subject to the provisions of article 4 of this chapter.
[R. C: 1905. § 5320:
Civ. C. 1877, § 910 R. C. 1899, § 3875.]
When a consideration
§ 5877. How executory consideration determined.
is executory it is not indispensable that the contract should specify its amount
or the means of ascertaining it. It may be left to the decision of a third
person or regulated by any specified staudard. [R. C. 1905, § 5321 Civ. C.
;

;

1877, § 911; R. C. 1895, § 3876.]
As to similar provision in Cal. Civ. Code,
v. St?itz,

f

1610, Bee California

Annual Conference

74 Cal. 287, 15 Pac. 839.

Reasonable worth. When a contract
§ 5878. Consideration undetermined.
loes not determine the amount of the consideration, nor the method by which
it is to be ascertained, or when it leaves the amount thereof to the discretion
of an interested party the consideration must be so much monev as the object
of the contract is reasonably worth.
[R. C. 1905, § 5322 Civ. C. 1877, § 912
H. C. 1S99. § 3877.]
Court may require plaintiff to remit a portion of verdict for money which is unsupported by evidence. Doyle v. Edwards. 15 S. D. 648, 91 N. W. 322.
;

§ 5879. Consideration not ascertainable. Contract void. When a contract
provides an exclusive method by which its consideration is to be ascertained,
which method is on its face impossible of execution, the entire contract is
[R. C. 1905, § 5323; Civ. C. 1877, § 913; R. C. 1899, § 3878.]
Consideration not ascertainable.
§ 5880. Exclusive method.

void.

Provision

void.
When a contract provides an exclusive method by which its consideration is to be ascertained, which method appears possible on its face, but.
in fact is. or becomes impossible of execution, such provision only is void.
[R. C. 1905. § 5324; Civ. C. 1877, § 914; R. C. 1899, § 3879.1
Writing " extended to December 1st, 1891 " by payee on a promissory note, is a written
extension and presumptive evidence of consideration. Corbett v. Clough, 8 S. D. 176.
65 N. \V. 1074.
A rromipsorv note import* consideration. McGlynn v. Scott. 4 N. D. 18. 58 N. W. 460.
Written extension of contract giving option to purchase real estate implies consideration and is valid. Gira v. Harris, 14 S. D. 537, 86 X. W. 624.
Chattel mortgage may be admitted in evidence without proof of consideration, unles?
want of consideration has been shown. First Nat. Bank v. Bank, 9 X. D. 319. 8"
N. W. 221.
Sufficient consideration will be presumed from written agreement to pav account.
Grimcrud Shoe Co. v. Jackson. 22 S. D. 114. 115 X. W. 656.
AM written instruments, sealed or unsealed, upon a paritv in respect to consideration.
Heffl.-man v. Pennington County. 3 S. D. 162, 52 X. W. 851.'
Recitals in deed as to consideration not conclusive.
Fraley v. Bontlv. 1 D. 24. 40
X. W. 506.
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have signed contract onlv as witness must prove that fact. Hcnnistcn
v. Oret'n, 11 S. D. 81, 75 N. W. 819.
Telegram containing warranty of goods ordered bj addressee is a contract in writing.
Western Twine Co. v. Wright, *11 S. D. 521, 78 N. W. 942, 44 L.R.A. 438.
Facts constituting a written agreement and delivery of the same must be affirmatively
alleged. Smith v. Gale, 13 S. D. 162, 82 N. W. 385.

§ 5881.

to

Writing presumes consideration.

tive evidence of

a consideration.

1899, § 3880.]
Written instrument

A written

[R. C. 1905, § 5325

;

instrument

is

presump-

Civ. C. 1677, § 914

;

ft.

C.

presumptive evidence of consideration and burden of proof to
show lack of consideration is upon party seeking to avoid it Frick Co. v. Hoff, 26
S. D. 360, 128 N. W. 405.
Note, containing clause, " less taxes on land for 1906 " was presumably based upon
consideration. Kimm v. Woltera, 28 S. D. 255, 133 N. W. 277.
Written instrument presumes consideration. First National Bank of Fargo v. Red
River Valley National Bank, 9 N. D. 319, S3 N. W. 221; McGlynn v. Scott, 4 X. D. 1*.
58 N. W. 460; Gira v. Harris, 14 S. D. 537, 86 N. W. 624; Corbett v. Clough, 8 S. D.
176, 65 N. W. 1074.
Sealed or unsealed instruments on a parity as to consideration. Ileffleman v. Penning
ton County, 3 S. D. 162, 52 N. W. 851.
One signing a contract claiming to have signed as a witness only, the burden is on him
to prove such fact, llermiston v. Green, 11 S. D. 81, 75 N. W. 819.
A telegram containing a warranty of goods ordered by the addressee is a contract in
writing and presumptive evidence of consideration. Twine Co. v. Wright, 11 S. D. 521.
78 N. W. 942.
Complaint should affirmatively show special facts constituting agreement. Smith v.
Gale, 13 S. D. 162, 82 N. W. 385.
Deed being written instrument, is presumptive evidence of having been executed and
delivered for consideratioa. Styles v. Dickey. 22 N. D. 515, 134 N. W. 702.
Deed of land is presumed to have been made for valuable consideration. Smith v.
Gaub, 19 N. D. 337, 123 N. W. 827.
is

As to similar provision in Cal. Civ. Code, | 1614, see Brickell v. Batchelder, 62 Cal.
623; Goad v. Moulton, 67 Cal. 536, 8 Pac. 63; Pcasley v. McFadden, 68 Cal. 611, 10
Pac. 179; Martin v. Splivalo, 69 Cal. 611, 11 Pac. 4S4; Metropolitan Loan Asso. v.
Esche. 75 Cal. 513, 17 Pac. 675; Williams v. Hall, 79 Cal. 606, 21 Pac. 965: McLaughlin
v. Clausen, 83 Cal. 322, 24 Pac. 636; Toomv v. Dunphv, 86 Cal. 639, 25 Pac. 130:
Poirier v. Gravel, 88 Cal. 79, 25 Pac. 962; Henke v. Eureka Endowment Asso., 100 Cal.
429, 34 Pac. 1089; Dimond v. Anderson, 103 Cal. 97, 37 Pac. 189; Giselman v. Starr,
106 Cal. 651, 40 Pac. 8; Younglove v Cunningham, 5 Cal. Unrep. 2S1, 43 Pac. 755;
Rogers v. Schulenburg, 111 Cal. 281. 43 Pac. 839: Rogers v. Kimball, 5 Cal. Unrep. 725,
49 Pac. 719: Van Loben Sels v. Bunnell. 120 Cal. 680, 53 Pac. 266; Main Street 4
Agri. Park R. Co. v. Los Angeles Traction Co., 129 Cal. 301, 61 Pac. 937; Field v.
Austin, 131 Cal. 379, 63 Pac. 692; Driscoll v. Driscoll, 143 Cal. 528, 77 Pac. 471.
.

The burden of showing a want of
§ 5882. Burden of proving want of.
consideration sufficient to support an instrument lies with the party seeking
to invalidate or avoid it.
[R. C. 1905, § 5326; Civ. C. 1877, § 914; R. C. 1899.
§

3881.]
Burden of proof as to consideration for transfer by husband to wife.

56 L.R.A. 828.

As to similar provision in Cal. Civ. Code, J 1615," see Peasley v. McFadden, 68 Cal.
611, 10 Pac. 179; Martin v. Splivalo, 63 Cal. 611. 11 Pac 434 ; Metropolitan Loan Asso.
v. F.sche, 75 Cal. 513. 17 Pac. 675; Williams v. Hall, 79 Cal. 606, 21 Pac. 965; Poirier
v. Gravel, 88 Cal. 79, 25 Pac. 962; Dimond v. Sanderson, 103 Cal. 37, 37 Pac. 1S9:
Rogers v. Schulenburg. Ill Cal. 281, 43 Pac. 899; Van Loben Sels v. Bunnell, 120 Cal.
680, 53 Pac. 266; Muin Street t Agri. Park R. Co. v. Los Angeles Traction Co., 129
Cal. 301, 61 Pac. 937 ; Field v. Austin, 131 Cal. 379, 63 Pac 692; Shain v. Goodwin, 46
Fed. 564.

Article 6

— Manner of Creating Contracts.

§ 5883. Contracts classified. A contract is either express or implied. [R. C.
1905, § 5327 Civ. C. 1877, § 915 R. C. 1899, § 3882.]
§ 5884. Express. An express contract is one the terms of which are stated
in words.
[R. C. 1905, § 5328; Civ. C. 1877, § 916; R. C. 1899, § 3883.]
;

;

Contract to pay board lor another person not implied from contract with pievious
landlord so to do. Dempsey v. Billingshurst, 7 S. D. 564, 64 N. W. 1124.
.Smallpox patient in pest' house; implied contract to pay countv phvsician for attendance. Ostland v. Porter, 4 D. 98, 25 N. W. 731.
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and surrounding circumstances.

acts
200.

§§ .j8s,4-oss.S

Parol contract for sale of realty
Norton, 4 D. 358, 30 N. W. 128.

Blood

v.

partly

muv

be gathered from their
Fargo Elevator* Co., 1 S. D. 71, 45 N. W.

oral contract is ambiguous, intention of parties

performed

may

be enforced.

Ab

to similar provision in Cal. Civ. Code, 8 1820, see Nevills v.
Cal. 561, 67 Par. 1054.

§ 5885. Implied.

An

implied contract

which are manifested by conduct.

is

Fideler

Moore Mia.

v.

Co., 135

one the existence ami terms of

[R. C. 1905, § 5329

;

Civ. C. 1877, § 917

R. C. 1899, § 38S4.]
Implied promise to share expense of party wall erected without express contract.
66 L.R.A. 705.
to compensate one furnishing relief to poor person.
39 L.R.A.(N.S.) 1G1.
with intoxicated person. 54 L.R.A. 440.
for compensation of partner.
17 L.R.A. (N.S.) 412.
for through carriage by initial or first contracting carrier.
31 L.R.A. (N\S.) 5.
Right of physician to recover for cmergencv services rendered unconscious person.
12 L.R.A.(X.S.) 1090.
Implied power of attorney to bind client for expenses incidental to trial including
associate counsel's office. 23 L.R.A. (N.S.) 702.
Husband's liability under implied contract for wife's purchases on. his credit of
articles for personal use.
65 L.R.A. 549.
Acceptance of chattel before agreement as to purchase price as assent to seller's
price.
11 L.R.A.(N.S.) 254.
Placing one's child in another's custody as implying contract not to reclaim child.
16 L.R.A. (N.S.) 1004.
Employer's duties as to acts of independent contractor arising out of implied contract.
66 L.R.A. 150.
Statute of limitations applicable to action to enforce an implied promise arising
from acceptance of devise chargeable with payment of lepacy. 8 L.R.A. (N.S.) 393.
Right of third person to sue on implied contract. 25 L.R.A. 263.
Implication of agreement to pay for services rendered bv relative or member of
household. 11 L.R.A.(N.S.) 873.
Right of child who supports parent at request of other children to recover therefor
from the latter. 27 L.R.A.(N.S.) 683.
Implied contract to pay for services to relative not living as part of same family.
1 L.R.A.(N.S.) 819.
Right of husband or wife to compensation for services rendered to other. 15 L.R.A.
215.

Implied contract to pay for household services where parties are living in illicit
29 L.R.A. (N.S.) 787.
-Municipal liability on implied contracts. 27 L.R.A. (N.S.) 1117; 39 L.R.A. (X.S..
72; 41 L.R.A.(N.S.) 473.
As to similar provision in Cal. Civ. Code, $ 1621. see Jennings v. Bank of California.
79 Cal. 323, 5 L.R.A. 233, 12 Am. St. Rep. 145, 21 Pac. S52.
§ 5886. What contracts may be oral. All contracts may be oral, except
such as are specially required bv statute to be in writing.
[R. C. 1905.
relations.

§

5330: Civ. C. 1877,

§ 918; R. C. 1899. § 3885.]
Oral lease of real estate for one year to begin in future is valid. Paulton v, Kreiser.
18 S. D. 487, 101 N. YV. 46, 5 A. & E. Ann. Cas. 8^7.
Oral agreement to waive statute of limitations. 63 L.R.A. 195.
As to similar provision in Cal. Civ. Code, § 1622, see Frick v. Los Angeles, 115 Cal.
512, 47 Pac. 250; Converse v. Stott, 137 Cal. 239, 70 Pac. 13.

When
§ 5887. When oral contract required to be in writing enforceable.
a contract, which is required by law to be in writing, is prevented from
being put into writing by the fraud of a party thereto, any other parly who
is by such fraud led to believe that it is in writing and acts upon such belief
[R. C. 1905.
to his prejudice may enforce it against the fraudulent party.
Civ. C. 1877. § 919; R. C. 1899, § 3886.]
§ 5331
Use of statute of frauds as protection to fraud. 25 L.R.A- 569.
The following contracts arc
§ 5888. Contracts required to be in writing.
invalid, unless the same, or some note or memorandum thereof, is in writing
and subscribed by the party to be charged, or by his agent
1. An agreement that by its terms is not to be performed within a year
from the making thereof.
special promise to answer for the debt, default or miscarriage of
2.
another, except in the eases provided for in section 6fi55.
;

A

1
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3. An agreement made upon consideration of marriage, other than a mutual
promise to marry.
4. An agreement for the sale of goods, chattels or things in action at a
price not less than fifty dollars, unless the buyer accepts or receives part
of such goods and chattels or the evidences, or some of them, of such things
in action, or pays at the time some part of the purchase money; but when
a sale is made by auction an entry by the auctioneer in his sale book at
the time of the sale of the kind of property sold, the terms of sale, the price
and the names of the purchaser aud person on whose account the sale is
made is a sufficient memorandum.
5. An agreement for the leasing for a longer period than one year, or for
the sale of real property, or of an interest therein; and such agreement,
if made by an agent of the party sought to be charged, is invalid, unless
the authority of the agent is in writing, subscribed by the party sought to
be charged. [R. C. 1905, § 5332 Civ. C. 1877. § 920 R. C. 1899. I 3887.]
;

;

Oral agreement entered into a* result of written correspondence relied on as contract
inadmissible. Phclan v. Xeary. 22 S. D. 265. 117 N. W. 142.
Written .contract not invalidated hv prior void parol contract Larison v. Wilbur,
1 X. D. 234. 47 X. W. 381.
Indorsement of note; liability as guarantor. Rankin v. Matthiescn, 10 S. D. 628
75 X. W. 196.
That trees had to be dug and packed before delivery by seller did not bring sale
within statute. Jones v. Pettigrcw. 25 S. D. 432, 127 X.' W* 538.
When statute of frauds may be relied upon as a defense. 15 Am. Dec. 62.
Persons to whom statute of frauds is available. 127 Am. St. Rep. 750.
When and how must statute be pleaded. 88 Am. Dec. 6S4: 76 Am. St. Rep. 644.
Whether statute applies to contrnets made berond the state. 03 Am. Dec. 776.
Damages for failure to perform contract not valid under statute of frauds. 6 Am.
St. Rep. 495.
Recovery of money paid under a contract invalid under statute of frauds. 105 Am.
St. Kcp. 793.
What amounts to subscription by the parties. 25 Am. Rep. 543.
Memorandum of auction sales sufficient to satisfy statute of frauds. 13 Am. Dec. 39*.
Contracts of indemnity within statute of frauds. 42 Am. St. Rep. l,Sfi.
When letters constitute parts of memorandum. 7 Am. Dec. 2S8: 42 Am. Rep. 347.
What constitute memoranda and by whom must be signed. 47 Am. Rep. 532.
Memorandum mav be in any kind of letters and in pencil. 7 Am. Dec. 288.
Telegrams as writings to make a contract within the statute of frauds. 50 L.R.A.
^

is

240.

May the statute of frauds be satisfied by a declaration of trust signed by the trustee
alone.
38 L.R.A.(X.S.) 64f».
Effect of part performance under statute of frauds.
14 L.R.A. 863.
Will as part performance to satisfy statute of frauds. 14 L.R.A. 863.
Part performance of grantee's oral promise to grantor to hold in trust a* taking
case out of statute of frauds. 39 L.R.A.(X.S.) 928.
Validity of oral insurance contract. 22 L.R.A. 768.
Requisites of present oral contract of insurance. 5 I..R.A. (X.S.) 407.
Validity of parol promise to accept an order or bill of exchange. 26 L.R.A. 620.
Xecessity for writing to support failure to give notice of dishonor or subsequent
promise by indorser. 29 L.R.A. 315.
As to similar provision in Cal. Civ. Code, $ 1624. see Swain v. Burnctte, 89 Cal. 564,
26 Pac. 1093; Gorham v. Heiman, 90 CaL 346. 27 Pac. 289: Byers v. Locke. 93 Cal.
493, 27 Am. St. Rep. 212, 29 Pac. 119; Piatt v. Butcher, 112 Cal. 634. 44 Pac. 1060:
Kilbride v. Moss. u:i Cal. 432. 54 Am. St. Rep. 361. 45 Pac 812: McKeany v. Black.
117 Cal. 5S7. 19 Puc. 710; Wickson v. Monarch Cvclc Mfg. Co., 128 Cal. 156, 79' Am.
St. Ren. ^6. 60 Pac. 764.
1. Oral <ontract which can be performed within year is valid, though not actually
completed within that time.. Sarles v. Sharlow, 5 D. 100, 37 X. W. 748.
Agreements not to be performed within a vear. 9?. Am. Dee. 86; 43 Am. Rep. 42:
138 Am. St. Rep. ,VJ0.
Effect of statute of frauds upon contracts for services which may, but are not
intended to, be performed within a year. 15 L.R.A.IX.S.) 313.
Right to recover for services rendered beyond statutory period of limitations on
breach of parol contract to make provision by will. 6 L.R.A. (X.S. ) 703.
Estoppel from pleading statute in actions' on contracts not to be performed within
one year. 134 Am. St. Rep. 172.
t.
Promise to pav the debt of another. 5 Am. Dec. 321; 95 Am. Dec. 251; 46 Am.
Rep. 296; 126 Am. St. Rep. 487.
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Promise to pay third person. 25 L.R.A. 264.
Guaranty of the contract of a person under disability. 33 L.R.A. 359.
Contracts between sureties to tix their shares of liability. 39 L.R.A. 378.
Statute of frauds as affectiug parol violations of collateral contract. 28 L.R.A.(N.S.)
<
882.
Is agreement bv vendee to pay incumbrance within statute of frauds as promise to
answer for the debt of another. 15 L.R.A.(X.S.) 10S7.
Statute of frauds as affecting right to- assume debts on dissolution of partnership.
9 L.R.A.(N.S.) 54.
Applicability of statute requiring that representations aa to auother's credit must
be in writing in order to sustain an action. 13 L.R.A. (N.S.) 212.
Contemporary promise of one person to pav where benefit inures to another as a
promise to answer for default of another within statute of frauds. 15 L.R.A.(N.S.)
214; 32 L.R.A.(N.S.) 598.
Is oral promise to pay another's pre-existing debt made in order to secure benefit to
promisor without releasing original debtor within statute of frauds. 22 L.R.A.(N.S.)
1077; 40 L.R>A.(X.S.) 242.
Statute of frauds as affecting accommodation indorser. 28 L.R.A.(N.S.) 1045.
Subscribing one's name under word " surety " in written contract as satisfying
•tatute of frauds. 23 L.R.A.(X.S.) 1197.
Oral contract extending initial carrier's undertaking beyond its own line. 31

L.R„A.(X.S.) 32.
4. Necessity of writing to make binding commission to purchase personal property.
11 L.R.A. (X.S\) G50.
Who mav enforce contract for sale of goods where only one party signed contract.
28 L.R.A. (N.S.) 694.
hen contract for sales of goods is within statute. 9 Aui. Dec. 1S8.
Contracts for the purchase of property not then in existence. 64 Am. Rep. 164.
Validity of verbal chattel mortgage. *7 L.R.A. (N.S.) 41i>.
Distinction between sales and contract* for work and labor. 14 L.R.A. 2;i0; 30
L.R.A.(N.S.) 319.
Sale distinguished from contract to manufacture. 14 L.R.A. 230; 30 L.R.A. (N.S.)

W

319.

Work in fitting up for deliverv as payment of price to take the contract out of the
statute of frauds^
15 L.R.A. (N.S.) 654."
Contract to transfer personal property in consideration of services, as affected by
statute of frauds relating to contracts for the sale of goods, etc.
16 L.R.A. (N.S.) 381.
Acceptance and deliverv of goods to satisfy statute of frauds. 49 Am. Dec 325, 37
Am. Rep. 16; 96 Am. St. Rep. 215; 10 L.R.A."(N.S.) 63S.
Receipt and acceptance to satisfy the statute of frauds, when goods are in possession
of purchaser at time of agreement.
11 L.U.A.lN.S.) 1186; 20 L.R.A.(N.S.) 498.
Symbolic deliverv by sample to satisfy statute. 70 L.R.A. 321.
Delivery to carrier.' 35 L.R.A. (.N.S.) 1039.
Enforcement of contracts because of part performance. 32 Am. Dec. 129.
Acts which may constitute part performance. .>3 Am. Dec. 539.
Hughes v. Payne, 22 S. D.
5. Validity of written contract for sale of real property.
293, 117 X. W. 363.
Plaintiff in actidh for specific performance of contract to convey land most prove
valid written contract.
Moody v. Howe, 17 S. IX 545, 97 N. W. 841.
Proof of conversations with purchaser relative to defective condition of title to part
of property sold, offered for purpose of showing subsequent oral modification of written
contract, liot admissible. MeCulloch v. Bauer. 24 N. D. 109. 133 N. W. 318.
Unexecuted verbal agreement for conveyance of land is invalid. Cleveland v. Evans.
5 S. D. 53, 5S X. W. &.
Agreement to purchase real estate and share in profits need not be in writing. Davenport v. Buchanan, 6 S. D. 376, 61 N. W. 47.
" Note or memorandum " mav be made subsequent to agreement and may be contained in more than one paper. Townsend v. Kennedy, 8 S. D. 47, 60 N. W„ 164.
Agreement as to terms on which sheriff's certificate o f sale waa assigned not required
Whiffen v. Hollister, 12 S. D. 6S, 80 X. W. 156.
to be in writing.
Railwav right of wav constitutes interest in land under statute of frauds. Spawn
v. South Dakota C. R. Co., 26 S. D. 1, 127 X. W. 648, Ann. Cas. 1912D, 979.
Permission given without consideration by owner for use by township of his land for
discharge across his hind of surplus water of artesian well is license and need not be
Butr. v. Richland Twp., 28 S. D. 442, 134 X. W. 895.
in writing, but is revocable.
Oral lease of real estate for one year, to begin in future, ia valid. Paulton v.
Kreiser, 18 S. D. 487. 101 N. W. 46, 5 A. & E. Ann. Cas. 827.
Parol lease of land for two years is invalid. Merchants State Bank v. Ruettell, 12
X. D. 519. 97 X. W. 853.
Verbal lease for less than one year may be created as part of consideration for deed
Bjornson v. Rostad, 30 S. D. 40, 137 N. W. 567,.
of land without varying its terms*.
S'J
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t*.

writing.
Agent's authority to execute contract for sale of real property must be in
S. 1). 461, 1~v. Britten, 11 X. D. 376, 92 X. W. 453; Waters v. Dancey, 23
W. 430; Licbty v. Daggett, 23 S. D. 3S0, 121 N. W. S62.
Contract of agent for sale of real estate void unless authorized in writing.. Ballou
v. Bergvendsen, 9 K. D. 2S5. 83 X. W. 10.
Employment of agent to tind purchaser for realty need not be in writing. McLaughlin
v. W heeler, 1 S. D. 497, 47 N. \V. S16.
enter into
Suflicicncv of letters cmplo\ ing real estate broker to authorize him to
written contract, l'urkev v. liardins.'. 23 S. D. G32, 123 X. W. 69.
Authority to bind principal for sale oi land may \m established by letters and telegrams. Fa'rrcll v. Edward*. S S. D. 42.'., G6 X. W. 912.
after
Ratification of lease executed bv agent without written authority, by owner
parting witli title, is ineffectual. Dobbs v. Atlas Elevator Co., 22 S. D. 226, 117 X. W.

Brandrup
X.

.

.

128.

What amount
frauds.

102

Am.

to contracts for the sale of land within the meaning of
St. Rep. 230.

statute of

Agreement to hold land purchased on execution for defendant. 40 Am. Dec. -0*.
Validity of transaction between heir and ancestor relating to expectancy. 32 L.K.A.
597.

Right to compensation for improvements on land made in good faith under oral
contract or gift. 53 L.R.A. 337.
Parol agreement to construct private way across railroad. 17 L.R.A. (X.S.) <0-;
24 L.R.A. (N.S.) 375.
Right of a purchaser of real estate to rely on the statute of frauds against contract
by his vendor with a third person. 40 L.R.A. (X.S.) 8S3.
Validity of oral agreement to share contract for purchase of land. 3 L.R.A. (N.S.
>

147.

Parol agreement to take title to real property, sell the same, and divide the pro298
8 L.R.A.(X.S.) 1137; 20 L.R.A. (X.S.
ceeds, as affected bv tbe statute of frauds.
42 L.R.A. (X.S.) 1160.
Agreement to share real property in payment for services. 41 L.R.A.(X.S.) 184.
Right to recover value of services rendered in consideration of contract to convey
or devise property which is void by the statute of frauds. 37 L.R.A.(N.S.) 639.
27 L.R.A. 477.
Effect of statute of frauds upon partnership lands.
Applicability of statute to partnership real estate. 37 L.R.A. (X.S.) 902.
Validity of'parol partnership for dealing in lands. 16 L.R-A. 745; 4 L.R.A.(N.S.)
427; 33 L.R.A. (N.S.) 883.
Assignment of lease. 15 L.R.A. 754,
Insurable interest of tenant in leased property under parol agreement. 42 L.R-A.(X.S.)
)

135.

Validity of oral sale of standing timber. 19 LJLA. 721; 86 Am. Dec. 182; 17 Am.
Rep. o95.
Contract for timber to be sawed as a cale within the statute of frauds. 14 L.R.A.
233; 30 L.R.A.(N.S.) 324.
Purchase of standing timber as a purchase of realty. 13 L.R.A.(X.S.) 278.
Sale or mortgage of crops. 23 L.R.A. 450.
MuBt a contract for the sale of growing crops or a reservation of tbe same by tbe
grantor in deed be in writing? 23 L.R.A. (X.S.) 1218.
Oral agreement as to erection or maintenance of fences. 27 L.R.A.(X.S.) 226.
Contract by real estate broker to find purchaser or effect exchange of principal's
property. 44* L.R.A. 601.
Necessity that authority of agent to purchase or sell real property be in writing to
enable htm to recover compensation for his service*. 9 L.R.A.(X.S.) 933.
Ratification of agent's unauthorized contract for purchase or sale of real property
as affected by statute of frauds.
38 L.R.A. (X.S.) 783.
Written authority to agent to contract for sale of property as dispensing with
necessity that contract of sale itself be in writing.
28 L.R.A.(X.S.) 738.
Statute of frauds aa affecting legal remedy for breach of contract ta purchase land
for and in the name of another.
5 L.ILA.(X.S.) 123.
Statute of frauds as affecting right to equitable relief against one who has purchased
land in his own name in violation of bis agreement to purchase it for and in the name
5 L.R.A.(X.S.) 112.
of another.
Validity of oral agreement to assume or assign land contract. 3 L.RiA.(X-S.) 147.
Applicability of statute of frauds to assignment or surrender of purchaser's interest
under land contract. 19 L.R.A. (X.S.) 879.
Printed or stumped signature. 37 L.ILA.(X.S.) 352.
Description oi property by local appellation. 36 L.R.A. (X.S.) 154.
Sufficiency of description in land contract which gives right to select particular tract
117.
34 L.ILA. ( N .S.
to be conveyed.
Undelivered deed as memorandum to satisfy statute of frauds. 22 L.R.A. 273.
May statute- of frauds relating .to sales of real property be satisfied by a memorandum which ditdoscs that one of the parties acted for an undisclosed priucipal.
)

6
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May an extrinsic document, not referred to- in a memorandum of sale of real property,
be resorted to in aid of a defective description in the memorandum or contract, so as
to satisfy the statute of frauds. 18 L.lwA.(N.S.) 616.
Necessity of specifying time of payment of purchase price in contract or memorandum for the sale of real property. 33 L.R.A.(N.B.| 84.
Who must sign note or memorandum of executory contract for the sale of real prop
erty.
28 L.R.A.(N.S.) 680.
Effect of performance to take parol assignment of lease out of statute of fraud*.
15 L.R.A. 754; 42 L.R.A.(X.S.) 162.
Entry under parol agreement for a lease as part performance. 20 L.R.A. 36.
Nature of tenancy by entry under lease void under statute of frauds. 42 L.R.A.(X.S>
648.
Effect of making improvements under oral lease for term beyond that permitted by
statute, to entitle lessee to hold during term.
3 L.R.A.(X.S.) 852.
Taking possession of real property us part performance. 3 L.R.A.(X.S.) 790.
Sufficiency of possession alone as ground for granting specific performance of parol
8 L.R.A. (X.S.) 870.
gift of, or contract to convey, real property.
Measure of damages for breach of oral contract to convey milty. 2 L.R.A.(X.8.) 713.

The execution of
§ 5889. Written contract supersedes oral negotiations.
a contract in writing, whether the law requires it to be written or not.
supersedes all the oral negotiations or stipulations concerning its matter,
which preceded or accompanied the execution of the instrument. [R. C.
1905, § 5333; Civ. C. 1877. § 921; R. C. 1899, § 3888.]

Does not preclude proof of existence of any separate oral stipulation as to any
matter on which written contract is silent, and which is not inconsistent with its
Putnam v.
if it appears written document was not intended to be complete.
Prouty, 24 X. D. 517, 140 X. YV. 93.
Parol evidence to vary indorsement or draft not admissible. Thompson r. McK.ec.
5 D. 172, 37 X. YV. 367; VVashabaugh v. Hall. 4 S. D. ICS, 56 X. VV. 32.
Written contract not changed bv parol evidence. Black Hills Bank v. Kellog, 4 8. D.
312, 5C X. YV. 1071; Dean v. Hank. 0 D. 222. 50 X. \V. 831.
Rule as to written instrument applies only between parties, not to those attacking
collateral Iv.
.Tewttt v. Siuidhack, 5 S. D. Ill, 5S X. YV. 20; Roberta v. Bank, 8 X. 1)
474. 79 X. YV. 993.
Parol evidence not admissible to vary writing. Lewis v. Ry. Co., 5 S. D. 148, 5>X. YV. 580; National Bank v. Lang. 2 X. D. 66. 49 X. YV. 414; Hutchinson v. Ch-ary. 3
N. I). 270, 55 X. VV. 729; X. VV. Fuel Co. v. Bruns, 1 X. D. 137, 45 X. VV. 693; Sehmitz
v. Hawkcyc Gold Min. Co., 8 S. D. 541, C7 X. YV. 618.
Parol evidence inadmissible to show that parties intend that time should be of
essence of written contract. Strunk v. Smith, 8 S. 1). 407, Go X. VV. 926; VVashabaugh
v. Hall. 1 S. I). 16S. 56 X. VV. 82.
Relation of signers to note innv be explained. Aultman & Co. v. Gunderson, 6 S. 1).
terms,

22G. oo N. VV. S.V.t, 55 Am. St. Rep. 837.
'Receipt or incomplete contract mav be explained. Prairie Township v. Haselcu, 3
X. I). 323, 55 X. VV. 938; Xat. Register Co. v. Pfister, 5 S. D. 143, 58 X. YV. 270:
D. M. Osborne & Co. v. Stringham, 4 S. IX 593. 57 X. VV. 776.
Parol evidence admissible when there is doubt as to parties intended. Miller v. Way,
5 8. D. 468. 59 X. VV. 467.
Ambiguous or uncertain writings may be explained by oral evidence. Kennedy v.
Fable, 4 1>. 319, 29 X. VV. 667.
Parol evidence admissible to prove that written contract was never accepted. Edward*
Lumber Co. v. Baker. 2 X. D. 289, 50 N. VV. 713; Lane v. OToole, 8 X. D. 210, 78

X. Vy. 77.
Circumstances under which contract made may be explained. Pearson v. Post, 2 D.
220. 9 X. VV. fisl.
Contract for sale of land: parol evidence admissible to explain description when
indefinite.
Parrel! v. Edwards, 8 8. D. 425, 66 X. W. 812.
Parol evidence admissible to show noncompliance with written instrument. Manufacturers' Furnishing Co. v, Kremer. 7 S. D. 463, 64 X. W. 52S; McCormtek Co. v.
Faulkner, 7 S. D. 363, 64 X, VV. 163, 58 Am. St. Rep. 839.
Independent parol agreement mav be proved. Grand Forks Lumb. Co. v. Tourtelot,
7 N. D. 587, 75 N. YV. 901; Xat. Refining Co. v. Miller. 1 S. D. 548. 47 X. YV. 962.
Parol evidence admissible to explain indorsement on note. Dickinson v. Burke, 8
N. D. 118, 7T X. W. 279.
As to all prior negotiations being deemed to be incorporated in written contract.
Reeves v. Brncning. 13 X. D. 157. 100 X. W. 211.
As to inability to change terms of written contract bv addition of other warranties.
Dowagiac Mfg. Co. v. Mahon. 13 X, D. 516, 101 X. VV. 903.
As to written contract superseding prior oral negotiations and stipulations. Alsterberg
v. Bennett, 14 X. D. 590. 106 X. VV. 49.
1
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Surety on note cannot show that he signed under certain oral agreement. Anderson
r. Matheny, 17 8. D. 225, 05 N. W.
911.
Parol evidence inadmissible to show that binding insurance receipt was not binding.
Bowen v. Mutual L. Ins. Co., 20 S. D. 103, 104 X. W. 1040.
Parol evidence of contemporaneous transaction inadmissible to show party to written
contract was agent. Schriner v. Dickinson, 20 S, D. 433, 107 N. W. 536.
Parol evidence inadmissible to varr terms of written contract which expresses understanding and intention of parties. Gardner v. Welch, 21 S. D. 151, 110 N. W. 110.
Evidence as to agreement between parties made prior to original contract is inadmissible to vary terms of written contract. Kimm v. Wolters, 28 S. D. 255, 133 N. W.
277.

Right to show by parol evidence that vendee had agreed to accept warrantv deed
from vendor with knowledge of existing defects in the title. McCulloch v. Bauer, 24
N. D. 109, 139 X. W. 318.
Defendant may show as defense to action for price of drilling artesian well that
plaintiff knew purpose and that well was insufficient for that purpose.
DeRue v.
Mcintosh, 26 S. I). 42. 127 X. W. 532.
Merger of oral and written contracts limiting initial carrier's undertaking to its own
line.
31 L,R.A.(X.S.) 64.
Merger of stipulations as to title in executory contract for the sale of real estate in
subsequently executed conveyance. 31 L.R.A. (N.S.) 457.
Admissibility of evidence of conversation expresslv referred to in written contract.
32 L.R.A. N.S*. 383.
Admissibility of evidence of custom to create an exception to written contract.
3
L.R.A. (X.S.) 248.
Extrinsic evidence of custom or usage as to time for delivery of goods where none,
31 L.R.A. (N.S.) 619.
is specified in written contract.
General ru'e that parol evidence not admissible to vary, add to or alter a written
contract. 17 L.R.A. 270.
Subsequent parol agreement to vary a writing. 56 Am. St. Rep. 659.
Parol evidence rule as to varying or contradicting written contracts as affected by
the doctrine of waiver or estoppel as applied to policies of insurance. 16 L.R.A. (X.8.)
(

»

1165.

'

Parol evidence that written instrument for payment of money was executed in reliance on parol promise that pavment was subject to a condition not incorporated therein.
18 L.R.A. (X.S.) 434.
Riiriit to sliow parol warrantv in connection with a contract of sale of personaltv.
19 L.R.A. (X.S.) 11S3.
Admis-ibil-ty of parol evidence, as between indorser and indorsee, that unrestricted
indorsement was made merely to transfer title to the owner. 28 L.R.A. (X.S.) 530.
Parol evidence that written instrument for the payment of money was executed
in reliance upon parol promise that pavment was subject to a condition not incorporated therein. 18 L.R.A. N.S. \ 434.
Parol evidence to aid in construction of contract. 5 Am. Rep. 241.
18 L.R.A. 33.
to show intention of party indorsing paper before delivery.
20 L.P..A. 705.
to show who is liable as maker of note.
to show that indorsement unrestricted in form was made for purpose of colL.R.A.fN.S.)
838.
17
lection only.
21
to disclose and charge principal on negotiable paper executed by agent.
L.R.A.(X.S.) 1080.
to varv the liability of an irrcni'ar party to a bill or note from that declared
by the negotiable instruments act. 19 L.R.A.(X.S.) 136.
as to liability of accommodation parties inter se. 28 L.R.A. (X.S.) 1045.
18 L.R.A. (X.S.I 288.
to show that bill or note was delivered upon condition.
to prove agreement bv bank officer that liability of partv to commercial paper
28 L*.R.A.(X.S.) 501.
shall not be enforced.
as to consideration of deed. JO L.R.A. 101; 68 L.R.A. 928; 25 L.R.A.(X.S.) 1194.
to show true nature of transaction where the recited consideration of a deed is
shown not to have been paid. 24 L.R.A. (X.S.) 413.
50 L.R.A. 245.
to explain telegrams.
33
to aid in construction of fire insurance policy covering "addition*."
L.R.A.(X.S.) 161.
16 L.R.A.(X.S.)
to varv or contradict insurance policy which is ambiguous.
(

,

1181.
to show persons meant by j«mbi<_ruou- designation in policy on property belonging
to decedent's estate. 42 L.R.A.(X.S.) 82.
to show that pavment of judgment against, or consideration for release of.
*4 L.R.A.(X.S.) 329.
alleged joint tort feasor was not a satisfaction of claim.
to show that the parties to a written contract which merely names a class or
species contemplated a particular quality or kind. 9 L.R.A. (X.S.) 967.
to show that release was delivered upon condition. 36 L.R.A.(X.S.) 1147.
34 L.R.A. (X.S.) 503.
to extend scope of mortgage clause.
141?
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as to warehouse receipts.
19 L.R.A. 304.
57 L.1LA. 341.
to show nature of partition deed.
to show partnership in real estate.
27 L.R.A. 464; 37 L.R.A. (N.S.) 898.
32 L.R.A.
to vary contract between heir and ancestor relating to expectancy.
597.

as to whether guaranty was a continuing one.
39 L.R.A.(N.S.) 740.
in aid of enrolled bill.
40 L.R.A. (N.S.) 85.
to impeach enrolled bill.
40 L.R.A. (N.S.) 32.
as to time for delivery of goods where none is specified in written contract. 31
L.R.A.(N.S.) 619.
as to manner or means of paving written contract not within statute of. frauds,
purporting to be payable in money." 31 L.R.A.(N.S.) 235.
to show reservation of growing crops from deed.
23 L.RJk.(N.S.) 1218.
As to similar provision in Cal. Civ. Code, 5 1025, see Moflatt v. Bulson, 96 Cal. 106,
31 Am. St. Rep. 192, 30 Pac. 1022.

Tu proving any written instrument
§ 5890. Proving written instruments.
or contract to which there is a subscribing witness, or to which there are two
or more subscribing witnesses, it shall not be necessary to call said witness
or any one of two or more of said subscribing witnesses, but the instrument
or contract may be proved, except for purposes of filing or recording the
same, by the same evidence by which an instrument or contract to which there
is no subscribing witness may be proved, nor shall it be permissible to
prove such instrument or contract in any case by proof of the handwriting
of said subscribing witness or witnesses as the case may be. but in all cases
such instrument or contract must be proved in the same manner as one having
no subscribing witness whatever. [1907, eh. 139. § 2 R. C. 1905. § 5334; 1897,
ch. 59: R. C. 1899. § HssSa.|
;

Proof of a written contract bv subscribing witnesses no longer necessary. McManus
v. Coinmow, 10 N. D. 340, 87 X. W. 8.
contract in writing takes effect upon
§ 6891. Takes effect on delivery.
its delivery to the party in whose favor it Is made or to his agent.
[R. C.
1905, § 5335; Civ. (\ 187*7, § 922: R. C. 1899. § 3889.]
Mortgage takes effect on its deliverv discharged of anv condition on which delivery
was made. Sargent v. Cooley. 12 N. D. 1, 94 X. W. 576.
Fact that party may have manual possession of contract does not show complete
delivery, a* question is still open whether other party intended delivery beyond power
of recall.
Koester v. Xorthwestern Port Huron Co., 24 S. 1). 546, 124 N. W. 740.
§ 5892. Chapter on transfers applies. The provisions of the. chapter on
transfers in general concerning the delivery of grant
absolute and condifR. C. 1905. S 533G: Civ. C. 1R77, § 923;
tional, npplv to all written contracts.
R. C. 1S99. § 3890.)
'

A

,

.

As to similar provision in Cal. Civ. Code,
128 Cal. 531, 58 Pac. 180, 61 Pac. 99.

How

9

1627. see ffitnigan

v.

Home

L. Ins. Co..

A

corporate or official seal may be affixed to
an instrument by a mere impression upon the paper or other material on
which auch instrument is written.
[R. C. 1905, § 5337 Civ. C. 1877, § 924
R. C. 1899. § 3891.]
All distinctions between sealed and unsealed
§ 6894. Seals abolished.
instruments arc abolished.
fR. C. 1905. § 5338: Civ. C. 1877, 5 925: R,
§ 5893.

seal affixed.

;

.

C

1899.

S

3892.1

Section restricted only by statute limiting period within which action on sealed instrument can be commenced. Landauer v. Implement Co., 10 S. D. 205. 72 N. \V. 467.
Cotintv warrnnt is a scaled instrument action thereon must be brought within twentv
years.
"Heflleman v. Pennington County. 3 S. D. 162, 52 X. W. 851.
Pearson v. Post.
All distinction l>ctween sealed and unsealed instruments nholishcd.
2 D. 2:10. 9 N. W, 6?l: Post v. Pearson. ICS t\ S. -MS. •}? L.i-d. 77 1. ? S. ft, K. 7Dl».
Deed signed and sealed "Patrick M.. Atty. in fact for Amelia B." is deed of Amelia
although words "he." "hip." etc. are used in deed. Donovan v. Welch, 11 X. D. 131.
,

90 X.

\V. 262.

Validity of tax deed unaffected bv omission of seal therefrom. Northwestern Mortg.
v. Levtzow. 23 S. D. r,r.2i 122 X. W. 600.
Distinction between sen led and unsealed instruments is abolished except as to statute
of limitations. Oihson v. Allen. 19 8. D. 617. 104 X. W. 275.
As to similar provision in Cal. Civ. Code. 8 1629. see Traev v. Alvord. 118 Cal. fi r.4.
*0 Pnr-. 7:V7.

Trust Co.

1

1

1

.-.
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§ 5895. Same rules for public and private. All contracts, whether public
or private, are to be interpreted by the same rules, except as otherwise
provided by this code. [R. C. 1905, § 5339; Civ. C. 1677, § 926; R. C. 1899.
3893.1
con§ 5896. Must be interpreted to give effect to mutual intention.
tract must be so interpreted as to give effect to the mutual intention of
the parties as it existed at the time of contracting so far as the same is
ascertainable and lawful.
[R. C. 1905, * 5340; Civ. C. 1877 § 927; R. C.
1899, 5 3894. 1
Aa to interpretation of contract. Young v. Metcalf Land Co., 18 X. D. 441, 122 N. W.
§

A

;

1101.

must determine intention of pnrtirs at time of execuMiller v. St. Paul F. & M. Ins. Co., 28 8. D. 454. 138 N. W. 609.
Hirhi^on v. Mend. 11 S. )). 6::9. 80 K. W. 131.
Intention of parties must prevail if ascertainable. Fletcher v. Arnett, 4 R. D. 615,
»7 X. W OK,
l-ri. i v. W illiams. 2 S. 1). 4 "7. 50 X. \Y. <HV1.
Language must be followed when clear and explicit. Strunk v. Smith, 8 S. D. 407,
66 X. W. 1)26; Washahaugh v. Hall, 4 S. D. 168, 56 X. W. 82.
Roberta
Written contract to hv interpreted from its own language if possible.
Min. Threah. Mach. Co., 8 S. D. 579, 67 N. W. 607, 59 Am. St. Rep. 777.
Xovotny v. DanIf M-wnt! parts of vrant are irreconcilable, the former prevails.
forth. 9 S. P. 301. 68 X. \Y. 749.
Agreement to accept second-hand safe f. o. b. in part payment for new safe meant
that second-hand safe was to be delivered free on board cars, although word cars wai
not mentioned. Manganese Steel Safe Co. v. First State Bank, 25 S. D. 119, 125 X. W.
Court

in

<<

n.*!rninu' lire policy

tion of policy.

Must

!«'

r«a»ijnii(.V.

.

:

572.

§ 5897. Rules in this article to be applied. For the purpose of ascertaining the intention of the parties to a contract, if otherwise doubtfnl, the
rules given in this chapter are to be applied.
Civ. C.
[R. C. 1905, § 5341
1877, § 928 R. C. 1899, § 3895.]
§ 5898. Language governs if clear. The language of a contract is to
govern its interpretation if the language is clear and explicit and does not
involve an absurdity.
[R. C. 1905, 5 5342; Civ. C. 1877, § 929; R, C. 1899.
;

.

;

3896.1
Court in determining intention of parties to contract must take into consideration
language of contract, and intention must ho ascertained from words alone. Miller .
St. Paul F. & M. In?. Co., 26 S. D. 454, 128 X. \V. 609.
§ 5899. Intention ascertained from writing alone, if possible. When a
contract is reduced to writing the intention of the parties is to be ascertained
from the writing alone if possible, subject, however, to the other provisions
of this article.
[R. C. 1905, § 5343; Civ. C. 1877, § 930; R. C. 1899. § 3897.1
§ 5900. Real intention to govern in cases of fraud, etc. Wheu through
fraud, mistake or accident a written contract fails to express the real intention of the parties, such intention is to be regarded and the erroneous part*
of the writing disregarded.
[R. C. 1905. $ 5344: Civ. C. 1877, $ 931: R. c\
§

1899. § 3898.]

§ 5901. Every part given effect. The whole of a contract is to be tnk«n
together so as to give effect to every part, if reasonably practicable, each
elause helping to interpret the others. [R. C. 1905, 6 5345: Civ. C. 1877. $ 932
'

r f

5 H899.1
Words having certain menning in one part, presumed to mean same whenever subsequently med. Anderson v. Rank. 4 X. D. 182, 59 X. W. 1029.
Intention of parties must govern their respective liabilities.
Frost v. Williams. 2
S. D. 457, 50 X. W. 964.
Instrument conveying described premises with warranties as in warranty deed and
i'Uo containing provision that fir^-t party would oonvev all lands which were same as
those described as soon as patent was received for them, was absolute and executed
transaction.
Ford v. Ford. 24 R. D. 644, 124 X. W. 1108.
Agreement to sell safe for $825 and purchaser's second-hand 6afe, and agreement
by purchaser to pay $1,200 for new safe was agreement to pay $1,200 for safe wtUi
'edtction of $37'. n|>'>n t'eliverv of
<.n,MtoT«1 safe.
Manganese Steel Safe Co. v.

isof)

«.<•;

Kir

?

Cfate

T!ni)k.

25

-S.

I).

119. 125 X.

W.

572.
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Several
§ 6902. Several contracts parts of one transaction taken together.
contracts relating to the same matters between the same parties and made as
parts of substantially one transaction are to be taken together.
[R. C. 1905,
§ 5346; Civ. C. 1877. § 933; R. C. 1899. § 3900.]
Section establishes rule of interpretation merelv, and does not unite several contract*
into one.
Firnt Nat. Hank v. Flath. 10 X. D. '.'M. H6 X. W. 8f>7.
Severn! contracts to be interpretnted an one. Uc-d River Volley Hank v. Barnes. 8 N. D.
432, 79 X. W. 880; D. M. Osborne A Co. y. Stringham, 4 S. D. 593, 57 X. VV. 776.
contract must receive
§ 5903. So interpreted as to carry it into effect.
such an interpretation as will make it lawful, operative, definite, reasonable
and capable of being carried into effect, if it can be done without violating
the intention of the parties.
[R. C. 1905, § 5347; Civ. C. 1877, § 934; R. C.

A

1899, § 3901.]
§ 5904. Words to be understood in ordinary sense. The words of a contract are to be understood in their ordinary and popular sense rather than
according to their strict legal meaning, unless used by the parties in a
technical sense, or unless a special meaning is given to them by usage, in
which ease the latter must be followed. [R. C. 1905, § 5348; Civ. C. 1877.
R. C. 1899, § 3902.]
§ 935
Evidence to explain words used in written contract. 122 Am. St. Rep. 545.
What conditions or defects are covered by provision in paving contract requiring
contractor to keep pavement in repair. 9 L.R.A. (X.S.) 154.
L.R.A. (X.S.T ?.00.
KflVct of prumi-e to pay " n» soon a* pronmor "jm."
:

What constitutes " satisfactory title" within requirement of land contract or other
agreement reluting to land. 18 L.R.A.(X.S.) 741.
12
Will real e fate pa-s under the word "effects" in a written instrument.
L.R.A. (X.S.) 6C1.
Destruction bv decav rendering premises untenantable as within landlord's covenant
21 L.R.A.(X.S.) 130.
to repair.
What constitutes damages "by the elements" within the meaning of contracts with
stipulations referring thereto. 53 L.R.A. 073.

§ 5905. Technical words. Technical words arc to be interpreted as usually
understood by persons in the profession or business to which they relate,
unless cli-arly used in a different sense.
[R. C. 1905, § 5349; Civ. C. 1877,
R. C. 1899, § 3903.]
§ 936
§ 5906. What law governs. A contract is to be interpreted according
to the law and usage of the place where it is to be performed, or if it does
not indicate a place of performance, according to the law and usage of the
place where it is made.
[R. C. 1905. § 5350: Civ. C. 1877. $ 937: R. C. 1899.
:

5

3904.]
Contracts subject to lex fori, including statute of limitations. Star Wagon Co. t.
Matthiwwen, 3 D. 233, 14 X. W. 107.
Contract to ship goods into state interpreted under law where made.
Meuer
C, M. k St. T. Ry. Co.. 5 S. D. 568, 59 X. W. 945. 49 Am. St. Rep. 898, 25 L.R.A. 81.
Penal laws have no force bevond boundaries of stat/-. Jones v. Trust Co., 7 S. D. 122,
63 X.

W.

553.

lex loci contractus is same as lex fori unless contrary shown. Thomas
Pendleton. 1 S. D. 150, 46 X. VV. 180. 36 Am. St. Rep. 726; Meuer v. C, M. & St. P.
Ry. Co.. 5 S. D. 508. 59 X. W. 945, 49 Am. St. Rep. 898. 25 L.R.A. SI; Sandmeyer
v. Ins. Co.. 2 R. D. 346. 50 N. W. 353; Commercial Bank v. Jackson, 9 S. D. 605. 70
X. W. 846.
Xegotiabilitv of note payable in another state is to be determined by law of that
state.
Harry v. Storer, 20 S. D. 459. 129 Am. St. Rep. 941, 107 X. W. 672.
Where stipulated place for performance and the place where contract is made are
identical. Taw of that place must be applied.
Cosgrave v. McAvay, 24 N. D. 343, 13»

Presumed that

v.

X W. 693.
§ 6907. Explained by reference to circumstances. A contract may be
explained bv reference to the circumstances under which it was made and
the matter to which it relates. fR. C. 1905, § 5351 Civ. C. 1877, $ 938: R. C.
;

1*99.

f 3905.1
Evidence as to meaning of ambiguous contract is admissible. Hawlton v. Gas Co., 4
X. D. 363. 61 X. W. 151.
Contract to be explained l>v reference to circumstances under which made. Harris v.
Sti.te. !> S. D. 4;.:t. 69 N. W*. SMI; TVnr-on v. Po*t, 2 I). 220. 9 X. W. 084; Kennedy
v. F;i!.!.'. 4 1).
"9 X. W. 667; Fr<»t v. Williams, 2 S. D. 457, 50 X. W. 964.
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Parol evidence admissible to explain ambiguities, latent or patent. Osborne & To. t.
Stringham. 1 S. D. 406, 47 N. W. 408; Osborne & Co. v. Stringham. 4 S. 1). 593. :,T
N. \V. 776; Miller v. Way, 5 S. D. 4C8, 59 N. W. 467; Stokes v. Creen. 10 S. D. -*Sti.
73 X. W. 100; Blood v. Fargo Elevator Co., 1 S. D. 71, 45 X. W. 200.
As to interpretation of e.mtraet. Young v. Meteah* Land Co.. is X. I). 441, 122 X. W.
1101.

Explanation of contract in action on promise to pay another's account.
Shoe Co. v. Jackson, 22 S. D. 114, 115 X. YV. 656.
Defendant may show as defence to action for price of drilling artesian
plaintiff knew purpose and that well was insufficient for that purpose.

Orimsrn
well,

L

tliav

Do Rue

v.

Mcintosh. 26 8. D. 42, 127 X. \\ 532.
Person who was ignorant of price of property sold and did not understand lanyuu^i
may show misrepresentations in relation to prices and to other terms of contract.
Sioux Remedy Co. v. Lindgren. 27 .S. D. 123,. 1.10 X. W. 49.
Parol evidenee a<lmi**il.ie
show what intended by phrase " accepted mortgage"
in land contract.
Smith v. Johnson, 30 S. D. 200, 1S8 X. W. 18.
Clause in iii.te iiven a* part purchase priee of land reading " less tax on land for
1906" amounted to agreement on part of vendor to pav taxes referred to. Kiium v.
Woltera, 2S S. D. 255, 133 X. \V. 277.
Oral stipulation may he shown (as to any matter on which written contract is silent
and which is not inconsistent with its terms) if it appears written document was not
intended to be complete. Putnam v. Prouty, 24 X. D. 517, 140 X. \V. 93.
Parol evidence tliat parties to a written contract which merely names a class or
species, contemplated n particular quality or kind.
9 L.R.A.(X.S.) 967.
Aiding the interpretation of building contracts bv extrinsic documents or example.-.
9 L.R.A.(X.S.) 1007.
Assignability of contract to supply such quantity of goods as purchaser may require
.

2 U. R. C. 444.

in his business.

§ 5908. Extends no farther than parties intended to contract. However
broad may be the terms of a contract, it extends only to those things concerning: which it appears that the parties intended to contract.
[R. C. 190").
§

5352; Civ. C. 1877,

§

939; R. C. 1899,

§

3906.J

Contracts to perform labor arc on implied condition that emplove shall live to perMcClellan v. Harris, 7 S. D. 447, 64 X. \V. 522.

form.

If the terms ot'
§ 5909. As promiser believed promisee understood it.
a promise are in any respect ambiguous or uncertain it must be interpreted
in the sense in which the promiser believed at the time of making it that
the promisee understood it.
[R. C. 1905, § 5353; Civ. C. 1877, § 940; R. t\

1899, § 3907.1
Interpretation according to promisee's understanding at the time. Winn v. Sanborn.
S. D. 642. 75 X. W. 201.
be read in the light of surrounding circumstances. Fletcher v. Arnctt, 4 S. D. 01.".
57 X. \Y. 915; Parlin v. Hall. 2 X. D. 473, 52 X. \Y. 405; Anderson v. Bank, 4 X. IX
182, 59 X. YV. 1029.
Rule that when terms of agreement have been intended in a different sense, that
sense is to prevail, against either party, in which he had reason to suppose the other
party understood it. 8 L.R.A.(X.S.) 1140.

10

To

§ 5910. Clauses subordinate to general intent. Particular clauses of a
contract are subordinate to its general intent.
[R. C. 1905, § 5354; Civ. C.
1877. § 941; R. C. 1899, § 3908.]
§ 5911. Written and original control printed and copied. When a contract is partly written and partly printed, or when part of it is written or
printed under the special directions of the parties and with a special view
to their intention and the remainder is copied from a form originally prepared
without special reference to the particular parties and particular contract
in question, the written parts control the printed parts and the parts which
are purely original control those which are copied from a form and if the
two are absolutely repugnant the latter must be so far disregarded. [R. C.
1905, § 5355: Civ. C. 1877, § 942; R. C. 1899, § 3909.]
§ 5912. Repugnancies reconciled. Repugnancy in a contract must be reconciled, if possible, by such an interpretation as will give some effect to
the repugnant clause subordinate to the general intent and purposes of the
whole contract,
R. C. 1905. § 5356: Civ. C. 1877. § 943; R, C. 1899, § 3910.]
f

Definite unambiguous promise in written obligation not to he ignored lieeause inconsistent with prior eontraet bv another.
Tnlma n X Co. v. Howermnn, 5 S. D. 197. 5S
X. \Y. 56S.
Construction of repugnant clauses in contract. 60 Am. St. Rep. 93.
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§ 5913. Inconsistent words rejected. Words in a contract which are
wholly inconsistent with its nature or with the main intention of the parties
are to be rejected. [R. C. 1905, § 5357; Civ. C. 1877, § 944; R. C. 1899, § 3911.
§ 5914. Uncertainty interpreted against party causing it. Presumption as to
cause.
In cases of uncertainty not removed by the preceding rules, the
language of a contract should be interpreted most strongly against the
party who caused the uncertainty to exist. The promiser is presumed to
be such party, except in a contract between a public officer or body, as such,
and a private party, in which it is presumed that all uncertainty was caused
by the private party. [R. C. 1905, $ 5358; Civ. C. 1877, § 945; R. C. 1899,
§

3912.]

As to similar provision in Cal. Civ. Code,
23 Pac. 222.

8

1654, see Cullen

v.

Sprigg, 83 Cal. 56,

Stipulations which are necessary
§ 5915. Reasonable stipulations implied.
to make a contract reasonable or conformable to usage are implied in respect
to matters concerning which the contract manifests no contrary intention.
[R. C. 1905, § 5359; Civ. C. 1877. § 946; R. C. 1899. § 3913.}
Incidental stipulation? necessary to carry contract into effect, or make it reasonable
or conformable to usage, are implied. Morrow v. Hoard of Kducation, 7 S. D. S53, 04
X. \V. 1126.
Stipulations implied when neeessarv to make a reasonable contract. Stokes v. Green,
10 S. D. 286. 73 X. W. 100.
When no time in set, reasonable time for performance is allowed. Harvester Co. v.
Axtell, 5 X. D. 315, 65 X. W. 680; Braithwaite v. Power, 1 X. D. 455, 48 X. W. 354.
As to interpretation of contract. Young v. Metcalf Land Co., 18 X. D. 441, 122
X. W. lioi.
§ 5916. Incidents, when and when not implied. All things that in law
or usage are considered as incidental to a contract or as necessary to carry
it
into effect are implied therefrom, unless some of them are expressly
mentioned therein, when all other things of the same class are deemed to
be excluded.
[R. C. 1905. § 5360; -Civ. C. 1877, § 947; R. C. 1899, § 3914.]
In absence of anything to contrary, incidental stipulations necessary to make it
reasonably conformable to usage, implied.
Morrow v. Board of Kducation. 7 S. D.
553, 64 X.

W.

1126; Stokes

v.

Green, 10 S. D. 286, 73 X.

W.

100.

§ 5917. Rules governing time of performance when not specified. If no
time is specified for the performance of an act required to be performed
a reasonable time is allowed.
Tf the act is in its nature capable of being
done instantly, as for example, if it consists in the payment of money only,
it must he performed immediatelv upon the thing to be done being exactly
ascertained.
[R. C. 1905, § 5361;' Civ. C. 1877, § 948: R. C. 1899, § 3915.
Intention of parties to contract to adopt standard instead of sun time. 1 L.R.A.(X.S.)
364; C I..R.A.(X.S.) 1046.
Standard or solar time as the criterion in determining questions dependent upon
time.
35 L.U.A.(X.S.) 611.
Construction and effect of provision for extension of time for removal of Btanding
34 L.R.A.(X.S.) 615.
timber.
Duration of contract of hiring which fixes no term but specifies compensation at a
25 L.R.A.(N5.) 529.
certain amount per day. week, month or yenr.
Rent period as criterion of term implied bv holding over after expiration of lease
25 L.R.A.(X.S.) 855.
for a fixed term.

§ 5918. When time of the essence. Time is never considered as of the
essence of a contract unless bv its terms expresslv so provided. [R. C. 1905,
Civ. C. 1877, § 949; R.*C. 1899, § 3916.]
5362:
§
Time the essence of a contract not to be implied. Strunk v. Smith, 8 S. D. 407, 66
X. W. 926; Washabaugh v. Hall, 4 S. D. 168, 56 X. W. 82.
Hansehka v. Vodopich, 20 S. D.
As* to making time essence of contract by its terms.

W. 28.
When time of the

551. 108 X.

essence of contract in contracts for the sale of land.

104 Am.

St. Rep. 265.

When

stipulations

made the essence of. 50 Am.
by demand or notice. 15 L.R.A. 737.

show that time

is

Dec. 597.

Makinp time of the essence
§ 5919. When promise presumed joint and several. When all the parties
unite in a promise receive some benefit from the consideration, whether

who
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[R. C.

past or present, their promise is presumed to be joint and several.
1905, § 5363; Civ. C. 1877, § 950; R. C. 1899, § 3917.]
Ts a subscription contract joint or several.

22 LJl.A. 80.

A
§ 5920. Promise in singular by several presumed joint and several
promise made in the singular number, but executed by several persons is
presumed to be joint and several. [R. C. 1905, § 5364; Civ. C. 1877, § 951
R. C. 1899. § 3918.1
§ 5921. Executed contract defined. An executed contract
object of which is fullv performed. All others are executory.
§ 5365; Civ. C. 1S77. §*952: R. C. 5899, § 3919.]

one, the
[R. C. 1905.

is

Executed contract lias qualities of a chose in action, but executory contract
but a chose in action. Mcttel v. Gales, 12 S. IX C32, 82 N. W. 181.

is

nothing

Article 8.— Unlawful Contracts.
§ 5922. What is unlawful. That is not lawful which is:
1. Contrary to an express provision of law.
2. Contrary to the policy of express law. though not expressly prohibited
or,
3. Otherwise contrary to good morals.
[R. C. 1905. $ 5366; Civ. C. 1877.
§ 953: R. C. 1899, § 3920.]
Failure of land owner to destroy noxious weeds upon his Innd is not nn '•unlawful**
act. linger v. Goode, 21 X. D. 46*2. 131 X. W. 238, Ann. Co*. 1913D, 429. 1 X. C. C. A.
772.

whereby mining properties were bought and sold to corporation wlm 'i j'.ii
his profit on resale in stock, is valid. Chambers v. Mittnaelit. 23 S. 1>. 4
434.
to sell property, with agreement to obtain title bv foreclosing a morl-ais void.
Peck v. Levinger, 6 D. 54. 50 X. W. 481.
Xew promise as consideration when original promise was illegal. 53 L.R.A. r:?o.
Validity of new contract based on compromise of illegal contract. 9 L.R.A. (N.S.)
Actions upon illegal contracts. 8 Am. Dec. 691,
Recovery of money paid under illegal contract. 12 Am. Dec. 385.
Rights of parties to illegal contractu. 67 Am. Dec. 153.
Ultra vires contracts of corporations. 70 Am. St. Rep. 156.
Effect of imposition of penalty on validity of contract.
16 L.R.A. A24.
Implication of invalidity of contract from penalty. 12 L.R.A. (N.S. ) 586.
v. Sharon.
Cal. " r
16C7, gee
provision' in Cal. Civ.
to

Contract
such party
122 X. W.
Contract

As

'

similar

:

1

Code,

§

Sharon

69

8 Pac. 614; Sharon v. Sharon. 79 Cul. 633, 22 Pac. 26. 131; Gardner v. 'latum. SI Ca'
370, 22 Pac. 880; Jones v. Hanna. 31 Cal. *>07. 22 Pac. 883; Graham v. Larimer,
Cal. 173, 23 Pac. 286; Mitchell v. Cline, 84 Cal. 409. 24 Pac. 164; Bcnicia Agru Works
v. Estes. 3 Cal. Unrep. 855. 32 Pac. 938; Kreamer v. Earl. 91 Cal. 112, 27 Pac. 735:
Bernstein v. Downs. 112 Cal. 197. 44 Pac. 557; People v. Wilson, 117 Cal. 242, 49 Pac.
135; Dittrich v. Gobey, 119 Cal. 599. 51 Pac. 9(i2; De Jarnatt v. Peake, 123 Cal. 607. 56
Pac. 467: Berka v. Woodward. 125 Cal. 119, 45 L.R.A. 420, 73 Am. St. Rep. 31. 57 Pac.
777: Dvmartini v. Anderson, 127 Cal. 33, 59 Pac. 207; Flinn v. Mowry, 131 Cal. 481.
63 Pac. 724, 1006.
1.
Limitation of time in action on insurance policy is void under statute* Johnson
v. D. F. & M. Ins. Co., 1 X. D. 107, 45 X. VV. 799.
Threat of a lawful arrest of person guilty of criminal offense not such duress as will
invalidate a deed or contract tbat has been executed for sufficient consideration.
Gregor v. Hyde. 62 Fed. 107. 10 C. C. A. 290.
Payment* made for Sunday labor not recoverable as void contract. Calkin* v. Mining
Co.. 5 S. D. 299, 58 N. W. 797,
Contract with teacher not having a certificate is void. Hoemer v. School District.
4 X. D. 197, 59 N. W. 1035, 50 Am. St. Rep. 639. 25 L.R.A. 383; Goose River Bank v.
Township, 1 X. D. 26, 44 N. W. 1002, 26 Am. St. Rep. 605; Hardy v. Pnrington, 6 S. D.
382, 61 N. W. 158.
Statutes making illegal pre-existing contracts.
120 Am. St. Rep. 468.
Liability of municipality or other public corporation for benefits received under con27 L.R.A. (X.S.) 1120.
tract violative of statutory restrictions.
Municipal liability for 'labor performed or services accepted by it under contract
violating statutory or charter restrictions on power to contract. 27 L.R.A. (N.8.) 1127.
Contlict of laws as to Sunday contract. 34 L.R.A. (X.S.) 67.
Validity of sale partially made on Sun Jay and perfected on secular day. 4 L.RJUN.S.
i

1151.

20 L.R.A.. (N.S.
Delivery on week dav pursuant to contract made on Sunday.
Signing or delivering replevin bond on Sunday as a defense'. J9 L.R,A.(X.S.)

'

*f.
7f>0.
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§

5952

Procuring subscriptions on Sunday. 14 LJR.A. 194.
Effect of payment of debt on Sunday.
15 L.R.A, (N.S.) 243.
Inflect, upon validity of contract, of ignorance of one party that it was executed
by the other on Sunday. 18 L.R.A.(N.8.i 1176.
Remedy of party a* to rescission of Surdav contract. 17 L.R.A. 779.
Return of consideration as condition of defense against contract made on Sunday.
5 L.R.A. (N.S.) 295.

^Contract

to

do acts

for the doing of

which a penalty

is

imposed by law.

25

Am. Rep.

Recovery of purchase price of property sold for unlawful purpose. 15 L.R.A. 834.
Note given on settlement of illegal business is valid. 30 Am. Rep. 106.
Effect of landlord's knowledge that tenant intends to use premises in violation of law.
19 L.R.A. (X.S.) C62: 39 L;R.A.(X.S.) 1104.
Validity of contract as to fees in violation of law. 12 L.R.A,(N.S.) 612.
12
Validity of contracts in business which it is a misdemeanor to transact.
L.R.A. (NiS.) 575.
Contract mnde in business carried on without license, where license is required. 16
L.R.A. 423; 1 L.R.A.(N.S.) 1159.
Effect of contract by unlicensed teacher.
42 L.R.A.(N.S.) 412.
Right of unlicensed' person to recover for services rendered by licensed person. 2
L.R.A. X.S.) 392; 21 L.R.A. (N.S.I 176.
Waldron v. Evans, 1 D. 10.
8. Appointment to office as consideration Tenders void.
46 N. W. cor.
Compounding felonv. ns consideration, is void. School Dist. v. Anderson, 0 1). 145. 41
I

N. W.

4Gfi.

Dows
lost in gambling not recoverable; law leaves parties where it fiuds them.
Glaspel. 4 N. 1). 251. 60 X. \V. 00.
Gage v.
Contract to vote stork on promise to secure office in corporation is void.
Fisher. 5 X. 0. 207. 65 X. W. 809, 31 L.R.A. 557.
Unlawful when contrary to law or good morale. Uhlig v. Garrison, 2 D. 71, 2 N. W.
253.
Assignment bv public officer of salary before due is against public policy and void.
State v. Harnes,"l0 S. D. 30f>. 7.T N. W.'SO.
Agreement bv husband to deed land in return for mutual settlement and hill is not
collusive and void. Durgess v. Burgess. 17 S. D. 44, 95 X. \V. 279.
Ri«bt to recover for household services rendered while parties were living in illicit
relations. 29 L.R.A. (X.S.) 787.
Right to invoke aid of court to determine rights to property accumulated in common
by parties living in illicit relations. 36 L.R.A. (X.S.) 838.
Right of alleged fraudulent grantee to show that judgment against grantor was based
on an immoral consideration. 67 L.R.A. 602.
Validity of claim against state which is contrary to public policy.
12 L.R.A. 39.
What are unconscionable contracts and whether they mav be held void. 33 Am. Rep.
182: 81 Am. St. Rep. 663.
Unconscionable contract with expectant heirs and others. 41 Am. Rep. 713.
What contract* of attorneys are void as against public policy. 13 Am. St. Rep. 297.
Contract with newspapers against public policy, when against. 93 Am. St. Rep. 905.
Validity of agreement to indemnify bail in a criminal ease.
20 L.R.A. {X.S.) 58.
Validity of agreements to control the voting power of corporate stock. 16 L.R.A. ( X.S.
1136.
Wafers and their validity. 11 Am. Rep. 58: 37 Am. St. Rep. 697.
Actions founded upon wagers. 12 Am. Dec. 239.
When loan for purpose of gaming is not collectible. I Am. St. Rep. 302.
Defenses to notes and other obligations given for gambling debts. 119 Am. St. Rep. 172.
Contract to deal in futures or margins.
10 Am. St. Rep. 33.
Right of broker to recover commission or advance' in furthering wagering contracts.
11 L.R.A.(N.S.) 575.
Inference as to character of transaction, arising from fact that it was on margin.
22 L.A.R.(N.S.) 174.
Effect of transfer of negotiable instruments to secure money for gambling purposes.
22 L.R.A. (N.S.) 627.
Validity of lobbying.
121 Am. St. Rep. 726.
Marriage brokerage contracts. 101 Am. St. Rep. 919.
Contract to pav attending physician percentage of damages recovered for personal
injury.
33 L.R.A. (K.S.) 87.
Contract to furnish a patient medical services for life. 28 L.R.A. (X.S.) 1112.
3«
Agreement to accept bss than amount ot appropriation, salary or fee.
L.R.A. (N.S.) 244.
Power of an officer to contract with the public body or municipality which he represents
15 L.R.A. 520.
Validity of contract as affected by the fact that its performance may involve the
n. verity of procuring sonn. action by public officials.
18 L."R.A. ( N.S. ) 1 101.
Money

v.
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Validity of agreement bv which compensation is dependent on success in procuring
contract with public officer" or board. 39 L.R.A.(N.S.) 747.
Contract as to location of public buildings. 4 L.R.A. (N.S.) 589.
Municipal liability for labors performed or services accepted by it on contract inralid
because made with "officer of municipality. 27 L.R.A.(N.S.) 1127.
Obligation of public corporation to pay'for services rendered under contract in which
officer is personally interested.
34 L.R!A.(N.S.) 129.
37
Agreement made in consideration of withdrawal of candidacy for office.
L.R.A. (N.S.) 289.
Injunction against enforcing contract to obtain office. 48 L.R.A. 842.
Contract for services to procure legislation. 30 L.R.A. 737; 4 L.R.A.(N.S.) 213.
Contracts to procure testimonv. 19 L.R.A. 371: 30 LJR.A.(N.S.) 278; 94 Am. Dec.
875; 37 Am. St. Rep. 145.
Validity of agreements concerning state's evidence.
40 Am. St. Rep. 767.
Validity of contract of railroad to establish and maintain station. 15 L.R.A. (N.S.)
594.

Validity, as affected bv public policy, of contract by railroad company to maintain
private sidings. 17 L.R.A. (M.S.) 130.
Contract bv railroad oompanv to maintain special rate to a particular locality. 38
L.R.A.(N.S.)' 157.
Validity of contract made to influence location of railroad. 21 L.R.A.(N.S.) 800.

§ 5923. Certain contracts against the policy of the law. All contracts
indirectly, to exempt any one from
responsibility for his own fraud or willful injury to the person or property
of another, or violation of law. whether willful or negligent, are against the
policy of the law.
[R. C. 1905, § 5367 Civ. 0. 1877. § 954 R. C. 1899, § 3921.]
Railroad companv mav contract with shipper to limit liability for loss. Meuer v.
C. M. & St. P. Ky.'Co., 5 S. D. 568, 59 X. W. 945, 49 Am. St. Rep. 89S, 35 L.R.A. 81.
Effect of agreement for forbearance to sue. 30 Am. St. Rep. 145.
Contract consideration for which is the stilling of a criminal prosecution. 31 Am. Dec.

which have for their object, directly or

;

:

Am. Rep. 121; 49 Am. Rep. 48.
Contract consideration for which tends to obstruct the administration of justice.
Am. Rep. 203.
Contract exempting railroad company from liability for burning building upon it»
right of way. 44 L.R.A. N.S.) 1127.
As to similar provision in Cal. Civ. Code, $ 1668, see Morrill v. Nightingale. 93 Cal.
452, 27 Am. St. Rep. 207, 28 Pae. 10(>8.
600; 22
37

<

§ 5924. Penalties and penal clauses void. Penalties imposed by contract for
any nonperformance thereof are void. But this section does not render void
such bonds or obligations, penal in form, as have heretofore been commonly
[R. C. 1905, § 5368
used it merelv rejects and avoids the penal clauses.
Civ. C. 1877, §*955 R. C. 1899, § 3922.]
:

:

;

Stipulation for payment of attorney's fees is neither penalty nor forfeiture and will
bo enforced when not contrary to statute.
Danforth v. Charles. 1 D. 273. 46 N. W.
576; Farmers' Bank v. Rasmussen, 1 D. 57, 46 N. \V. 574.
Provision making whole amount due with twelve per cent interest on default in payment of installments, will not invalidate contract. Russell v. Wright. 23 S. D. 338,
121 N. W. 842.
What agreements provide for liquidated damages. 30 Am. Rep. 28.
Specific performance of land contract as affected by provision for liquidated damages.
2 L.R.A. (N.S.) 210.
Stipulation for damages in building contract as penalty or liquidated damages.
34
L.R.A. (N.S.) 5S8.
Provision for damages in land contract as penalty or stipulated damages.
34
L.R.A. (N.S.) 4.
Sum deposited to secure performance of a contract as a penalty or liquidated damage*.
38 L.R.A. (N.S.) 847.
Amount stipulated to be paid in case of breach of contract for support as a penalty
or liquidated damages. 31 L.R.A. (N.S.) 937.

§ 5925. Fixing damages for breaoh void. Every contract by which the
amount of damages to be paid or other compensation to be made for a breach
of an obligation is determined in anticipation thereof is to that extent void,
except as expresslv provided by the next section. [R. C. 1905, § 5369 Civ. C.
1*77. § 956; R. C. 1899. § 3923.]
Contract for sale of land permitting grantor to retain all payments made, on failure,
:

of grant** to

Clement, 8

S.

perform not void unless in nature of penalty or forfeiture.
Barnes
421. 66 N. W. 810: Barnes y. Clement, 12 S. D. 270. 81 X. W. aoi.

v.

f).
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Forfeiture for failure to complete building at time stipulated is void; measure of
damages for delay being reasonable rental value during time. Seim v. Krause, 13
S. D. 530, 83 N. W. 583.
Specific performance of land contract as affected bv provision for liquidated damages.
2 L.R.A. (N.S.) 210.
Effect of stipulation for liquidated damages in contract not to engage in business,
upon equitable jurisdiction to enjoin broach thereof. 10 L.R.A.(N.S.) 204.
Stipulations exempting carrier from liability. 31 Am. Rep. 567.
Risks of negligence assumed bv contract with carrier as including gross negligence
1 L,R.A.(N.S.) 675.
Power of carriers to limit their liability and bow may be exercised. 32 Am. Dec. 495.
2?.
to limit liability in the event of loss to a sum less than the injury suffered.
Am. St. Rep. 593.
to limit amount of liability in case of negligence.
14 L.R.A. 433; 1 L.R.A. (N.S.)
985.
Valuation of property for purposes of transportation a* afLvting carrier's liability
where it is converted or embezzled while in its possession. 31 L.R.A.fNS.) 309.
Stipulation in pas* limiting carrier's liability. 37 L.R.A. (N.S.) 235.
Limitation of carrier's liability for passenger's luggage.
8 L.R.A. (N.S.) 199"; 19
L.R.A. iN.S.) 1006, 34 L.R.A.(N.S.) 818.
Limitation of carrier's undertaking to its own line. 31 L.R.A.(N.S.) 52.
Validity of limitation of liability of telegraph company for unrepeated messages. 11
L.R.A. N.S.) 561; 30 L.R.A. (N.S.) 409.
Validity of contrnct exonerating master in advance from liability for negligent injuries to servant. 7 L.R.A.) N.S.) 537.
Constitutionality of statutes forbidding avoidance of liability to employe or reduction of his damages by relief or indemnity contract.
33 L.R.A.(N.S.) 708; 3S
L.R.A.(X.S.) 867.
As to similar provision in Cal. Civ. Code, S 1870, see Patent Brick Co. v. Moore, 75
Cal. 205. 16 Pac. 890; Kva v. MeMahon, 77 Cal. 407, 19 Pac. 872; Greenleaf v. Stockton
Combined Harvester & Ajrri. Works, 78 Cal. 606, 21 Pac. 369; Drew v. Pedlar, 87 Cal.
443, 22 Am. St. Rep. 257, 25 Pac. 719; Pacific Factor Co. v. Adler, 90 Cal. 110, 25
Am. St. Rop. 102. 27 Pac. 36: Wilmington Transp. Co. v. O'Neil, 98 Cal. 1, 32 Pac.
70:>; Kaston v. Cressev, 100 Cal. 75, 34 Pac 622; Glock v. Howard A W. Colony Co.,
123 Cal. 1, 43 L.R.A. 199, 69 Am. St. Rep. 17, 55 Pac. 713; Jack v. Sinsheiiner, 125 Cal.
563, 5S Pac. 130; Long Beach City School Dist. v. Dodge, 135 Cal. 401, 67 Pac. 499:
Escondido Oil & Development Co. v. Glaser, 144 Cal. 434, 77 Pac. 1040.
(

§ 5926. Exception to last section. The parties to a contract may agree
therein upon an amount which shall be presumed to be the amount of damage
sustained by a breach thereof, when from the nature of the case it would
be impracticable or extremelv difficult to fix the actual damage. [R. C. 1905.
§ 5370; Civ. C. 1877, § 957; R. C. 1899, § 3924.]
Parties to agreement to purchase raining claims may agree on damages that breach
would occasion. Smith v. Detroit & D. Cold Min. Co., 17 S. D. 413, 97 N. VV. 17.
Upon countermanding order for machinery given to plaintiff agent subject to approval,
before approval transaction was terminated and no damages were recoverable. Thomas
Mfg. Co. v. Lyons, 29 8. D. 600, 137 N. W. 340.
Applicability of provision for stipulated damages or penalty for delay in completion
of a contrnct where the entire contract is abandoned or repudiated. 20 L.R.A. (N.S.) 350.
As to similar provision in Cal. Civ. Code, § 1671. see Muldoon v. Lvneh, 66 Cal. 536.'
fl Pac. 417;
Patent Brick Co. v. Moore. 75 Cal. 205, 16 Pac. 890; Eva v. MeMahon, 77
Cal. 467, 19 Pac. 872; Greenleaf v. Stockton Combined Harvester k Agri. Works, 78
Cal. 606, 21 Pac. 369 : Drew v. Pedlar, 87 Cal. 443, 22 Am. St. 'Rep. 257. 25 Pac. 749:
Rayner v. Jones. 90 Cal. 78, 27 Pac. 24; Wilmington Transp. Co. v. O'Neil. 98 Cal. 1.
32 Pac. 705; Kaston v. Cressev. 100 Cal. 75. 34 Pac. 622: Potter v. Ahrens. 110 Cal.
674, 43 Pac. 388 ; Glock v. Howard & W. Colony Co., 123 Cal. 1, 43 L.R.A. 199, 69
Am. St. Rep. 17, 55 Pac. 713; Jack v. Sinsheinier. 125 Cal. 563, 58 Pac. 130; Lonjr
Beach City School Dist. v. Dodge, 135 Cal. 401. 67 Pac. 499; Escondido Oil 4c Develop
ment Co. v. Glaner, 144 Cal. .494, 77 Pac. 1040.
§ 5927. Restricting enforcement of rights void. Every stipulation or condition in a contract by which any party thereto is restricted from enforcing
his rights under the contract by the usual legal proceedings in the ordinary
tribunals or which limits the time within which he mav thus enforce his
rights is void.
[R. C. 1905, § 5371 Civ. C. 1877, § 958 R. C. 1899, § .3925.]
Limitation of liability in contract of common carrier. Kirbv v. W. U. Tel. Co., 4
:

S.

;

N. W. 753. 46 Am. St. Rep. 765, 30 L.R.A. 621, 624.
Limitation of time to bring action on insurance policy, void. Johnson
1).

105. 55

A Marine

Ins. Co.,

1

N. D. 107,

49"

X.

W.

v.

Dakota Fin-

799.
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Contrails.

Building contract mav provide for determination by architect of cost ol alteration*.
Seira v. Krause, 13 8. D. 530, 83 X. W. 583.
Insurance provision requiring action on policy within twelve months after five, is void.
Vesey v. Commercial I'nion Assur. Co., 18 S. D. 632, 101 N. W. 1074; Pbenix Ins. Co. v.
Perking, 19 S. D. 59, 101 X. W. 1110.
State auditor not authorized to insert stipulations in insurance policy in conflict with
existing law. Vesey v. Commercial Union Assur. Co.. 18 S- D. 632. 101 X. W. 1074.
Validity of agreement to abide bv decision of tribunal of associations or corporations.
49 L.R.A. 372.
Effect on running of limitations of agreement not to plead the statute. 16 L.R.A. (N.S.
645.

Applicability to existing contracts of statute avoiding contractual stipulations limiting time for action. 38 L.R.A. (N.S.) 101C.
Contract requiring servant to elect between acceptance of benefits out of a relief
fund and a prosecution of h'13 claim in an notion for damages. 11 L.R.A. (N.S.) 182.
Validity of provision in contract of railroad relief department for forfeiture of
benefits in case of suit against company for damage*.
10 LJR.A.(N.S.) 198.
Reasonableness of the time fixed in a contract of shipment of live stock for presentation of claim for damages. 7 L.R.A. (N.S.) 1041.
Validity of stipulation in carrier's cotitruct requiring notice of loss within a specified
time, as applied to loss due to carrier's negligence. 17 L.R.A.(N.S.
028.
Validity of contract limiting time for bringing action, or for presentation of claim*,
for damages, where statute or constitution prohibits carrier from limiting its commonlaw liability. 13 L.R.A. (N.S.) 753.
Conlliet of laws as to contract fixing period for bringing action against carrier.
18
L.R.A. N.S.) SS3.
)

I

§ 6928. In restraint of business void. Every contract by which any one is
restrained from exercising a lawful profession, trade or business of any kind,
otherwise than j;s provided bv the next two sections, is to that extent void.
[R. C. 1905. § 5372; Civ. C. 3877. § 959: R. C. 1899, § 3926.}
Sale of good will of firm m\\<i be with authority or ratification of all members.

'

Grilling v. Dunn, 23 S. D. 141. 120 X. W. 890.
Ah to whit constitutes brench of contract to refrain from certain business on sale of
good will. Brown v. Kci-all, 23 S. D. 610. 122 X. W. 658.
Agreement not to engage in certain business made bv former partner some time after
dissolution, without sale of good will. void. Prescott v.Bidwell, 18 S. D. 64, 99 N. W. 93.
Agreement to refrain from doing business without sale of good will is void. M&pca
v. Mettalf. 10 X. D. CIH, S3 X. W. 713.
As to v. kit constitutes breach of contract and sale of good will marie on dissolution
Sie-el v. M«r<us. 18 X. I). 214. 20 L.R.A. (N.S.) 769. 119 X. Vv. 358.
of partnership.
Contract < in rcbtraint of trade. 7 Am. Dec. 743; 02 Am. Dec 751; 85 Am. Rep. 269 ;
74 Am. St.. Rep. 2:15.
Validity of contracts in restraint of trade without limitation of place. 22 L.R.A. 671I.
Contract by selling shareholder not to engage in business in competition with corpo-

ration. 215 L.R.A. ( N.S.) 500.
Validity of contract giving one un exclusive right to handle goods in a given locality.
9 L.R.A. (N.S.) 501.
Validity of agreement to patronize particular concern exclusively.
42 L.R.A. (N.S.
843.
Validity of stipulation to discontinue, or not to engage in, a particular business, when
not ancillary to a lawful contract. 6 L.R.A.(N.S.) 847.
>

Kffect of incorporation of business by persons contracting not to engage in cer-J
L.R.A. (N.S.) 079.
Validity and effect of agreement among banks to prevent competition for deposits
of public money.
14 L.R.A. (X.S.) 1052.
Validity of contract to employ union labor only. 2 L.R.A. (N.S.) 292.
Validity of agreement by employe not to engage in business in competition with
employer. 6 L.R.A. (N.S.) S02.
validity of contract restraining practice of one's profession after expiration of term
of service with unother.
2G L.R.A. (X.S.) 961.
Validity of agreement in restraint of trade or profession as affected by its territoriH!
scope.
24 L.R.A. (X.S.) 913.
As to similar provision in Cal. Civ. Code. $ 1671;, s t t Prior v. Diggs, 3 Cal. Unrcp.
565. 31 Pae. 155; Vulcan Powder Co. v. Hercules Powder Co., 96 Cal. 510, 31 Am. St.
Rep. 242. 31 Pac. 581: Brown v. Kling, 101 Cal. 295, 35 Pac. 995; City Carpet Beating
Works v. Jones, 102 Cal. 506. 3G Pac. 811; Gregory v. Spieker, 110 Cal. 150, 52 Am.
St. Rep. 70. 42 Pac. 576; Smith v. San Francisco 4 X. P. R. Co., 115 Cal. 584, 35
L.R.V 309. "6 Am. St. Rep. 119. 47 Pac. 5f»2: Mevers v. Mcrillion, 118 Cal. 352, 50 Pac.
662; Merchants* Ad-Sign Co. v. Sterling. 124 Cal. 129, 46 L.R.A. 142, 71 Am. St. Rep.
'4.
iT I'ae. lf.S;
Franz v. Kkkr. VU; ( ul. 170. 56 Pac. 249, 58 Pac. 466; Dodge Stationery Co. v. Dodge, 145 ( al. 3"0. 7* Pac. «79.
'

tain business.

.

.
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will excepted. One who sells the good will of a business may
agree with the buyer to refrain from carrying on a similar business within n
specified county, city or a part thereof, so long as the buyer or any person
deriving title to the good will from him carries on a like business therein.
[R. C. 1905, § 5373: Civ. C. 1877, § 960; R. C. 1899, § 3927.]
As to similar provision in Cal. Civ. Code, $ 1674. see Vulcan Powder Co. v. Hercuk*
Powder Co., 96 Cal. 510. 31 Am. St. Rep. 212. 31 Pac. 581; Brown v. Kling. 101 Cal.
295, 35 Pac. 995; City Carpet Beating, etc., Works v. Jone?. 102 Cal. 506. 36 Pac. 341.
Ragsdale v. Xagle, 106 Cal. 332, 39 Pac. 628: Gregory v. Spitktr, 110 Cal. 150, 52
Am. St. Rep. 70, 42 Pac. 576; Meyers v. Merillion, US Cal. 352. 50 Pac. 662; Merchants
Ad-Sign Co. v. Sterling, 124 Cal. 429. 46 L.R.A. 142, 71 Am. St. Rep. 94, 57 Pac. 46S:
§ 5929.

Good

Pod ire Stationery Co. v. l)od«e, 145 Cal. 380. 7S Pac. 879.
§ 5930. Partners excepted. Partners may upon or in anticipation of a dissolution of the partnership agiee that none of them will carry on a similar
business within the same city or town where the partnership business has
been transacted, or within a specified part thereof. [R. C. 1905, § 5374 Civ. C.
1877, § 961; R. C. 1899, § 3928.]
As to similar provision in Cal. Civ. Code, $ 1675, see City Carpet Beating, etc.. Works
v. Jones, 102 Cal. 506, 36 Pac. 841; Meyers v. Merillion, 118 Cal. 352, 50 Pac. 662.
§ 5931. In restraint of marriage void. Kvery contract in restraint of the
marriage of any person, other than a minor, is void. [R. C. 1905, § 5375;
Civ. C. 1877, § 9G2; R. C. 1899, § 3929.]
;

Contracts in restraint of marriage.
Aktici.i: }>.—

49 L.R.A.(X.S.

)

633.

Rescission of Contracts.

§ 5932. How extinguished. A contract may be extinguished in like manner
with anv other obligation and also hi the manner prescribed by this article.
[R. C. 1905, § 5376; Civ. C. 1877, § 903; R. C. 1899, § 3930.]
Written contract for sale and purchase of realtv mav be waived, annulled and extinguished bv parol. Mohon v. Leech. 11 N. I). IS 1* 90 X. W. 807: Wadge v. Kittleson
12 N. D. 452. 97 N. W. 856.
A written contract for sale of real estate may be annulled by jmrol or abandoned by
Haugan v. Skjervlicim. 13*X. D. 616, 102*X. W. 311.
tbe partieH thereto.
As to similar provision in Cal. Civ. Code,
259. 42 Pac. 320.

$

10^2. sec Griswold v. Pieratt, 110 Cal.

A

rescission.
contract is extinguished by its
Civ. C. 1877, § 961 R. C. 1899, § 3931.1
§ 5377
R»-f-fis«jion of contracts :iml cancellation of deed is left to court of equitv.
Thompson
v. Hardy, 19 S. D. 91, 102
X. W. 293.
As to similur provision in Cal. Civ. Code, $ 1C88, Rev Sehroeder v. Wittram, 66 Cal.
636, 6 Pac. 737; Wilcox v. Lattin. 93 Cal. 5SS, 29 Pae. 226.
rescission permitted.
party to a contract may rescind the
§ 5034.
same in the following cases only:
1. If the consent of the party rescinding, or of any party jointly contracting with him w;is given by mistake or obtained through duress, menace,

by

§ 5933. Extinguished
rescission.
[R. C. l!>05,

;

;

A

When

fraud or undue influence exercised by or with the connivance of the party
whom he rescinds or of any other party to the contract jointly interested
with such party.
2. If through the fault of the party as to whom he rescinds the consideration for his obligation fails in whole or in part.
3. If such consideration becomes entirely void from any cause.
4. If such consideration before it is rendered to him fails in a material
respect from any cause or,
5. By eonsent'of all of the other parties.
[R. C. 1905, § 5378; Civ. C. 1877,
< 965: R. C. 1899.
§ 3932.]
Ag to when party may rescind contract by his own act. Miller v. Shelburn, 15 N. D.
as to

:

182. 107 X.

W.

'

51.

Written lease

is rescinded bv leasee's written notice and lesnor'a acceptance of its
Stott v. Chamberlain. 21 S. D. 520, 114 X. W. 683.
Action to rescind may l»<> brought at any time when offer to rescind ha-? been made
with reasonable promptness. Hilton t. Advance Thresher Co., 8 S. D. 412, 66 X. W. 816
RcxcjsMon of contract for erection of building bv owner; contractor's remedv for.
Davis v rtron*on.
N D. "on. 50 X. W. 836. :u Am. St. Pep. 783, 16 L.R.A. 655.

termination.

'!

1

:
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Buyer repudiating without cause a contract of purchase before delivery is liable for
full contract price, if goods are offered.
Dowagiac Mfg. Co. v. Higinbothana, 15 S. D.
547. 91 X. W. 330.
Right of rescission of contract

Rescinding

in

which

equity where there

is

void because made on Sunday. 17 L.R.A. 779.
no actual fraud, accident or mistake, 15 Am.

is

Dec. 572.

When, how and by whom may rescission be made. 50 Am. Dec. 672; 74 Am. Dec. 637.
As to similar provision in Cal. Civ. Code, § 1689, gee Ilallidie v. Sutter Street R. Co..
63 Cal. 575 Schroeder v. Witt ram, 66 Cal. 636, 6 Pac. 737; Burkle v. Levy, 70 Cal.
250, 11 Pac. 643; Fish v. Benson, 71 Cal. 428, 12 Pac. 454; Lawrence v. Gayetty, 78
Cal. 126, 12 Am. St. Rep. 29, 20 Pac. 3S2, 17 Mor. Miu. Pep. 160; Colton v. Stanford, 82
Cal. 351, 16 Am. St. Rep. 137, 23 Pac. 16; Wilcox v. Lattin. 93 Cal. 583, 29 Pac. 226;
Loaiia v. Superior Ct.. 85 Cal. 11, 9 L.R.A. 376, 20 Am. St. Rep. 197, 24 Pac. 707:
Joshua Hendv Mach. Works v. American Steam Boiler Ins. Co., 86 Cal. 24S, 21 Am. St
Rep. 33, 24 Pac. 1018; Dobinson v. McDonald. 32 Cal. 33, 27 Pac. 109U; Steinhart v.
National Bank, 94 Cal. 362, 28 Am. St. Rep. 132, 29 Pac. 717; Dolliver v. Dolliver, 94
Cal. 642, 30 Pac. 4; Toby v. Oregon P. R. Co., 98 Cal. 490, 33 Pac 550; Jurgens v. New
York L. Ins. Co., 114 Cal. 161, 45 Pac. 1054, 46 Pac. 386; Westerfeld v. ^ew York L.
Ins. Co.. 129 Cal. 68, 58 Pac. 92, 61 Pac. 667; Richtcr v. Union Land ft Stock Co.. 129
Cal. 367, 62 Pac. 39; Schweikert v. Seavey, 6 Cal. Unrep. 554, 62 Pac. 600; Owen v.
Pomona Land & Water Co., 131 Cal. 530, 63 Pac. 850, 64 Pac. 253; Smith v. Blandin, 133
Cal. 441, 65 Pac. 894; Wingerter v. San Francisco, 134 Cal. 547, 86 Am. St. Rep. 294
66 Pac. 730; Kimball v. iripp, 136 Cal. 631, 69 Pac 428; Latimer v. Capay Valh v
Land Co., 137 Cal. 286, 70 Pac. 82.
1. Fraudulent representations to stranger not ground for rescission, unless brought
to knowledge of party seeking to rescind. Tootle v. Pctrie, 8 S. D. 19, 65 X. W. 43.
One receiving policy of hail insurance, after retaining it for full season covered by it*
terms, cannot rescind for fraud. N. W. Hail Ins. Co. v. Fleming, 12 S. D. 36, 80 X. vV.
;

147.

Rescission of contract for sale of land on ground of fraud.
W. 205.

Raamusscn

v.

Reedv, 14

S. D. 15, 84 X.

Vendor fraudulentlv representing propertv to be his when he knowg

belongs to

may
may

rescind.
Hull v. Caldwell, 3 *S. D. 451, 54 N. W. 100.
rescind contract procured from him by fraud. Nat. Bank v. Taylor.
W. 297.
Widow may rescind agreement made under mistake to take leas portion of husband
estate than she had right to. Griffing v. Gilason, 21 S. D. 56, 109 N. W. 646V.
Reformation or rescission of contract because of mistake of law as to its effect. 2?
LJt.A.(N.S.) 900.
Rescission for fraud of compromise of void, invalid or unfounded claim.
25
L.R.A.(X.S.) 308.
Ignorance or carelessness as affecting the right to equitable relief from a contract
by which one had been overreached. 5 L.R.A.(X.S.) 799.
Relief in equity against contract procured hv threat to prosecute relative. 26 L.R.A.
52; 20 L.R.A.(X.S.) 489; 37 L.R.A.(N.S.) 539.
Jurisdiction of equity to relieve from fraud affecting real property in another stat<»
or country. 69 L.R.A.' 686.
Relief in equity against bona fide holder of note obtained by fraud. 36 L.R.A. 465.
False statements as to use to which propertv is to be put as ground for rescission of
deed.
32 L.R.A.(X.S.) 127.
Right, as against subsequent bona fide purchaser, to avoid deed because of false impression, induced by fraud, as to contents or character of paper signed. 36 L.RJMN.S.*
637.
Expression of opinion as ground for rescission. 35 L.R.A. 434.
33
Rescission for fraud and misrepresentation in procuring subscription to stock.
L.R.A. 721.
Fraud as a ground of relief from subscription to stock after insolvency of corporation.
31 L.R.A. (X.S.) 900.
Right of Beller to reclaim goods as against assignee for creditors or trustee in bankruptcy of buyer, who procured them by false representations. 17 L.R.A.(N.S.) 1032.
What misrepresentations will afford ground for rescinding a sale of books. 22
L.R.A. (X.S.) 1210.
Poiricr Mfg.
2. Breach of warrantv as entitline bnvcr to rescind agreement for sale.
Co. v. Kitts, 18 X. D. 556, 120 X. W. 558.
Vendee rescinding for breach of warranty may sue for amount of unpaid negotiable
note given for purchase price. Canham v. Piano Mfg. Co., 3 X. D. 229, 55 N. VV. 5S3.
Right to rescind or abandon contract because of default or inability of other party to

stranger

Party

S. D. 99, 58

*

it

X.

perform. 3U L.R.A. 33.
Conditions precedent to rescission of contract for other party's default. 30 L.R.A. 3P.
Right to rescind for failure or inability of other party to perform within time dosig
21 L.R.A.(N.S.) 691.
natcil, when- time is not of the essence of the contract.
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Right to rescind contract because of anticipated inability of other party to complete
the same within the time limit. 41 L.R.A. (X.S.) 60.
Right of purchaser to reject good* for breach of warranty. 27 L.R.A.(N.S.) 914.
Right of purchaser of goods deliverable in installments to rescind the contract for
breach of warranty as to quality. 38 L.KJL(X.S.) 539.
Acceptance of portion of installment, aa affecting right to rescind continuing contract
for failure to deliver whole.
21 L.R.A. (N.S.) 864.
Waiver by use of right to rescind for breach of warranty or noncompliance with cou
tract.
36 L.R.A.(X.S.) 468.
Block v.
3. Total failure of consideration aa entitling party to rescind contract.
Donovan, 13 X.. D. 1, 93 N. W. 72.
Right to rescind the taking of worth less paper.
10 L.R.A.(N.S.) 552.
4. Rescission may be had on failure of material part of consideration. Fletcher v.
Arnett, 4 S. D. 615, 57 X. W. 915.
Failure of consideration as a defense. 13 Am. Dec. 378.
Implied power of agent to assent to rescission of contract. 37 L.R.A. (N.S.) 91.

§ 5935. When permitted notwithstanding stipulation for compensation. A
stipulation that errors of description shall not avoid a contract or shall be
the subject of compensation, or both, does not take away the right of
rescission for fraud, nor for mistake, when such mistake is in a matter
essential to the inducement of the contract and is not capable of exact anil
entire compensation.
[R. C. 1905, $ 5379: Civ. C. 1877. § 966; R. C. 1899.
§ 3933.]
§ 5936. Rules governing. Rescission when not affected by consent can In*
accomplished only by the use, on the part of the party rescinding, of reasonable diligence to comply with the following rules:
1. He must rescind promptly upon discovering the facts which entitle him
to rescind, if he is free from duress, menace, undue influence or disability
and is aware of his right to rescind and,
2. He must restore to the other party everything of value which he has
received from him under the contract ; or must offer to restore the same upon
condition that such party shall do likewise, unless the latter is unable or
positively refuses to do so.
[R. C. 1905, $ 5380; Civ. C. 1877. § 967; R. C.
1899, § 3934.]
Retention of note given by administrator to claimant against estate of decedent A<*-*
not operate as waiver of rights under decree of distribution awarding claimant amount
of note. Sjoli v. Hogenson, 19 X. D. 82, 122 X. \V. 1008.
Pavments made prior to discoverv of fraud do not prevent rescission. Grewing v.
Minn. Machine Co.. 12 S. D. 127, 80 N. W. 1T6.
;

Upon

rescission before

commencement

of performance, other party can only sue for

damages; cannot complete contract and sue for whole amount. Davis v. Br on son. 1
X. D. 300, 50 X. W. 836, 33 Am. St. Rep. 793, 16 L.R.A. 655.
Purchaser must fully perform before recovery on rescission
payment of note not
neecssarv when in bands of innocent purchaser. Fahev v. Esterly Co., 3 X. D. 220, 55
N. W. 580, 44 Am. St. Rep. 554.
Rescission of purchase of bank stock for fraudulent representation at time of purchase.
;

Nat. Bank

v. Taylor, 5 S. D. 99, 58 X. W. 297.
Fraud must not onlv have been believed, but acted upon, to rescind. Sioux Bank v.
Kendall. 6 S. D. 543, 62 X. W. 377.
Affirmance in part on discoverv of deceit as validating entire contract.
Beare v.
Wright, 14 X. D. 26, 69 L.R.A. 409. 103 X. W. 632, 8 A. Si E. Ann. Cos. 1057.
As to similar provision in Cal. Civ. Code, § 1691, see Marston v. Simpson, 54 Cal.
189, 13 Mor. Min. Rep. 36; Bnrkle v. Dew. 70 Cal. 250. 11 Pac. 643; Wilson v. fiturpis.
71 Cal. 226, 16 Pac. 772; Bailcv v. Fox, 78 Cal. 389. 20 Pac. 868; Loaiza v. Superior
Ct., 85 Cal. 11, 9 L.R.A. 376, 20 Am. St. Rep. 197, 24 Pac. 707; More v. Calkins.
85 Cal. 177. 24 Pae. 729; Hammond v. Wallace. 85 Cal. 522, 20 Am. St. Rep. 239, 24
Pac. 837; Stratton v. California Land tc Timber Co.. 86 Cal. 353. 24 Pac. 1065; Benson
v. Shotwell, 87 Cal. 49, 25 Pac. 249; Dobinson v. McDonald, 92 Cal. 33, 27 Pae. 1098;
Delano v. Jacobv, 96 Cal. 275, 31 Am. St. Rep. 201. 31 Pac. 290; Tobv v. Oregon P. R.
Co„ 98 Cal. 490. 33 Pac. 550; Gamble v. Tripp, 99 Cal. 223, 33 Pae. 851; Marten v.
Paul O. Biime Water Co., 99 Cal. 358, 33 Pac. 1107; Merrill v. Merrill. 103 Cal. 287,
15 Pac. 768, 37 Pac. 392; Maddock v. Russell, 109 Cal. 417, 42 Pac. 139; Bancroft v.
Bancroft, 110. Cal. 374, 42 Pac. 896; Robrbacher v. Klcebaucr, 119 Cal. 260, 51 Pac. 341
Wilder v. Beede, 119 Cal. 646, 51 Pac. 1083; Glock v. Howard & W. Colonv Co., 123
Cal. 1. 43 L.R.A. 199, 69 Am. St. Rep. 17. 55 Pac. 713: Whyte v. Rosencrantz, 123 Cal.
634. 69 Am. St. Rep. 90. 56 Pac. 436; Wolfe v. TituR. 124 Cal. 264. 56 Pae. 104'J
Harrington v. Paterson. 124 Cal. 542, 57 Pac. 476 Wosterfeld v. Xcw York L. Ins. G>.,
129 Cai. fis. 58 Vnc. 92 ro Pnc 667; Sehweikert v Scavey, 6 Cal. Unrep. 554, 62 TV
.

;

.
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600; Phillips v. Sanger Lumber Co., 130 CaL 431, 02 Pae. 749; Southern P. R. to. t.
Choate, 132 Cal. 278, 64 Pac. 292 ; Wills v. Porter, 132 Cal. 816, 64 Prc. 896.
1. Necessity of contract being rescinded " promptly." Ravmond v. Edclbrook. 15 X. D.
231, 107 X. W. 194.
Right to rescind waived by inexcusable failure to act for fifteen months. Smith v.
Detroit 4 D. Gold Min. Co., 17 S. D. 413, 97 X. W. 7.
2. Offer to return propertv before rescission.
McMabon v. Plummer, 6 D. 42. 50

W. 480.
Must restore, or offer to restore, everything of value received. Johnson v. Burnside.
3 S. D. 230. 52 N. W. 1057; Staekpole'v. Dakota Loan 4 Trust Co., 10 S. D. 389, 73
•
N. W. 258; Lovell v. McCaughey, 8 S. D. 471, 66 X. W. 1085.
Xeccssity of restoring benefits received under sale contract on rescission thereof.
Moline Plow Co. v. Bostwiek, 15 X. D. 658, 109 X. \V, 923.
Party rescinding must offer to other party any proceeds or fruits of transaction in
his possession.
Anderson v. Bank. 4 X. D. 182, 59 X. W. 1029; X. W. nail Ins. Co.
v. Fleming, 12 S. D. 36, SO X. \V. 147.
If vendor's consent to contract was obtained through fraud, he could rescind only by
restoring to purchaser everything
he received under contract. Sullivan v. Bromley, 26
*

X.

S. D. 147, 128 X.

W.

580.

Complaint alleging purchase by plaintiff of stock through false representations made
by defendant, end that plaintiff" tendered back the stock and demanded consideration,
but that defendant refused to return same, and tendering hank stock, states cause of
action. Sweeney v. United Underwriters Co., 25 S. D. 1. 124 X. W. 1107.
Maker can defend against note without rescinding or offering to return worthless
propertv for which note was given. National Bank v. Sherman, 23 S. D. 8. 119 X. W.
1010.

Duty

30 L.R.A. 44.
to place other party in statu quo.
on rescission of contract fcr sale of land. 30 L.R.A. 66.
Necessity for returning consideration in order to disnflirm infant's contract.
L.R.A. 177.
Duty to restore or tender back what has been rveeived. 1 L.R.A. (X.8.) 379.
Return or tender of consideration for release of claim for personal injuries set aside
on ground of fraud. 35 L.R.A.(N.S.) 660.
Return of consideration us condition of defending against contract because made on
Sunday. 5 L.R.A. (N.S.) 295.
Necessity of returning in specie all. or part of. product received from land under a
contract hi relation thereto as a condition of rescinding contract. 25 L.R.A. (N.S.I 1302.
Kffeet of inability to restore to statu quo on right to rescind stock subscription for
fraud. 33 L.R.A. 725.
:.'»*,

Aktici.k 10.—

Altoatiqn and Cancellation or Contracts.

A

How

contract not in writing may bo
oral contract altered.
altered in any respect by consent of the parties in writing without a new
consideration and is extinguished thereby to the extent of the alteration.
[R. C. 1005, § 5381; Civ. C. 1877. § 968: R. C. 1899, § 3935.]
written contract altered.
contract in writing may bo
§ 5938.
altered bv a contract in writing or bv an executed oral agreement and not
otherwise.
fR. ('. 1905. § 5382; Civ. C. 1877, § 960: R. C. 1899, § 3936.]
On right to modify contract in writing by subsequent contract. Manganese Steel
Saf<- Co. v. First State Bank. 28 S. D. 426, 134 N. W. 886.
Modification of contract in writing for sale of land is not deemed binding unless
modification is also in writing. Minder 4 ,T. Land Co. v. Brustucn, 24 S. D. 537. 124

§ 5937.

A

How

X.

W.

723.

Does not prevent admission of oral evidence to show that contract

is

invalid becau"''

Fellows v. Christenson. 28 S. D. 353. 133 X. W. 814.
Oral modification of written contract employing broker to sell land is not executed
Share v.
so as to be binding until payment has been made under oral modification.
Coats. 29 S. D. 603, 137 N. W. 402.
Evidence of oral conversations between parties relative to defective condition of plaintiff's title was inadmissible for purpose of showing modification of written contract to
sell land.
McCulIoch v. Bauer. 24 X. D. 109, 139 X. W. 318.
In action on written contract, action by defendant for directed verdict on ground
that modification of agreement relied on bv plaintiff was not in writing, was Insufficient to preserve objection under this section. Woods v. Stacy, 28 8. D. 214. 132 X. W.
of usury.

1007.

mav be abrogated bv subsequent oral ngreement fully executed.
Nelson. 6 N. D. 94. 69 N. W. 53.

Written agreement
Fletcher

v.

Time

of payment in written agreement may be enlarged or suspended by execute•<
Foster v. Furlong. 8 X. *D.
oral contract,' but not bv one entirely promissory.
X. W. 986.
1
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§§ 5938-5941
Mettel

Galea.

12 8. D. 632, 82

Where note given to bank cashier and transferred to bank is renewed by makers in
name of bank, such renewal note is subject to any defense against original note. Black
Hills Xat. Bank v. Kellogg, 4 S. D. 312, 56 X. W. 1071.
Unexecuted agreement to take mortgage as security for identical debt will not defeat
mechanic's lien. Barnard ft Leas Mfg. Co.
Galloway, 6 S. D. 205, 58 N. W. 565.
Parol modification of written contract must be clear and satisfactory.
Buttz v.
Colton, 6 V. 306, 43 X. W. 717.
As to when oral proof of modified contract is admissible in action to recover purchase
price.
Reeves v. Bruening, 13 X. D. 157.
Written lease is rescinded bv lessee's written notice and lessor's acceptance of its
termination. Stott v. Cham Win in, 21 S. D. 520, 114 X. VV. 683.
Written contract for sale of real estate cannot he modified by unexecuted oral agreement as to performance. Cughan v. Larson, 13 X. D. 373, 100 X. W. 1088.
As to written contract being altered by executed parol agreement. Bcuesh v. Travelers' Ins. Co., 14 X. D. 39. 103 X. W. 405.
Xecessity of oral modification of written contract being executed. Annis v. Burn ham.
15 X. D. 577, 108 X. W. 549.
Executed oral agreement by mortgagee to take other chattels in place of mortgageo
chattels prevents conversion on refusal to deliver on demand. Catlett v. Stokes, 21 S. D.
108, 110 X. W. 84.
Xote given in p;irt purclmFC price of Innd, containing clause reading " less tax on
land for 1006" wtu binding upon vendor as modification of land contract, when he
accepted it, and bound him to pay taxc*. Kimm v. Wolters, 28 S. D. 255, 133 X. W. 277.
As to similar provision in Cat". Civ. Code. § 1698, pec Ercnberg v. I'eters, 66 Cal. 114.
4 Pac. 1091; Tavlor v. Soldati. 68 Cal. 27, 8 Pac. 518; Tapia v. Dcmnrtini, 77 Cal. 383,
11 Am. St. Rep. 2-8, 19 Pac. 641; Smith v. Tavlor. 82 Cal. 533, 23 Pne. 217; Guiderv
t. Green. 95 Cal. 630, 30 Pac. 786; Benson v'. Shotwell, 103 Cal. 163. 37 Pac. 147:
Thompson v. Gorner, 104 Cal. 168, 43 Am. St. Rep. 81, 37 Pac. 900; Hcim v. Butin.
5 Cal. Unrep. 19, 40 Pac. 39; Dunn v. Price, 112 Cal. 46, 44 Pac. 354; Piatt v. Butcher.
112 Cal. 634, 44 Pac. 1060: Bradford Invest. Co. v. Joost, 117 Cal. 204, 48 Pac. 1083:
Anderson v. Johnston. 120 Cal. 657. 53 Pac. 264; Stockton Combined Harvester & Agri.
Works v. Glens Falls Ins. Co., 121 Cal. 167. 53 Pac. 565; Hoch stein v. Berghaust-r. 123
Cal. 681, 56 Pac. 547; Mackenzie v. Hodpkin, 126 Cal. 591, 77 Am. St. Rep. 209, 59
Pac. 36: Hcnehan v. Hart. 127 Cal. 656, 60 Pac. 426; Main Street & Agri. Park R. Co.
v. Los Amreles Traction Co., 129 Cal. 301, 61 Pac. 937; Harloe v. Lambie, 132 Cal. 133,
64 Pac. 8S.

The
§ 5939. Destruction by consent extinguishes as to all consenting.
destruction or cancellation of a written contract or of the signature of the
parties liable thereon with intent to extinguish the obligation thereof, extinguishes it as to all of the parties consenting to the act.
[R. C. 1905, § 5383;
Civ. C. 1877, § 970; R. C. 1899, § 3937.]
As to similar provision in Cal. Civ. Code, | 1699, see Brook v. Pearson, 87 Cal. 581,
25 Pac. 963.

§ 5040. Extinguished as to one and not all. The intentional destruction,
cancellation or material alteration of a written contract by a party entitled
to any benefit under it, or with his consent, extinguishes all the executory
obligations of the contract in his favor against parties who do not consent
to the act.
[R. C. 1905, § 5384; Civ. C. 1877, § 971 R. C. 1899, § 3938.]
Burden is on party claiming alteration in instrument to show that it is material and
subsequent to execution and delivery.
Foly-Wadsworth Co. v. Solomon, 9 S. D. 511,
;

70 X. W. 639.
to maker.
First Xat. Bank
Laughlin, 4 N. D. 391, 61 X. W. 473.
Insertion of place of pavment bv clerk not a void note. Port Huron Engine Co. v.
Sherman, 14 S. D. 461, 85 X. W. 1008.
Adding $60 to a $1,000 note is a material alteration. Wyckofl v. Johnson, 2 S. D.
•1, 48 X. W. 837.
Alteration made by stranger without consent of holder. Landauer v. Sioux Falla Imp.
Co.. 10 8. D. 205, 72 X. W. 467.
Unauthorised change in note of place of payment by payee's clerk subsequently erase<l
not prevent recovery. Acme Harv. Co. v. Btitterfleld, 12 *S. D. 91, 80 X. W. 170.

Xote fraudulently altered after delivery, null and void as

v.

§ 5941. Destruction of one duplicate not within last section. When a contract is executed in duplicate an alteration or destruction of one copy while
the other exists id not within the provisions of the last section.
[R. C. 1905,
§

5385; Civ. C. 1877, § 972; R. C. 1899,

§ 3939.]

142?
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OBLIGATIONS IMPOSED BY LAW.

Every
§ 5942. To abstain from injuring another's person or property.
is bound without contract to abstain from injuring the person or prop[R. C. 1905, § 5386
erty of another or infringing upon any of his rights.
Civ. C. 1877, § 973 R. C. 1899, § 3940.]
As to debt and obligation not being synonymous. Sonnesyn v. Akin, 12 N. D. 227,
person

;

97 X.

§ 5943.
to induce

W.

S57.

for deceit. One who willfully deceives another with intent
to alter his position to his injury or risk is liable for any dam-

Damages
him

age which he thereby suffers.

[R. C. 1905, § 5387; Civ. C. 1877, § 974; R. C.

1899, § 3941.]
Vendor Iial>I«?

for willful deception in sale of county warrant. Parker v. Ausland, 13
6. D. 169, 82 X. W. 402.
School officer fraudulently issuing school warrant liable to an innocent purchaser.
Whitbeck v. Sees, 10 S. D. 417, 73 X. W. 915.
As to measure of damages for deceit. Beare v. Wright, 14 N. D. 26, 69 L.R.A. 409.
103 X. W. 632, 8 A. Si E. Ann. Cas. 1057.
Fraud must not only have been believed, but have been acted upon to entitle recovery
of damages.
First Nat. Bank v. Xorth, 2 S. D. 480, 51 X. W. 96; Sioux Bank v.
Kendall, 6 S. D. 643, 62 X. W. 377.
Actions for false representations. 20 Am. Dec. 626, 18 Am. St. Rep. 555.

Recovery for injuries suffered from acting upon false representations.

88

Am.

Dec.

442.

False representations in the sale of real estate. 2 Am. Dec. 77.
Measure of damages for misrepresentations in the sale of real property. 123 Am. St.
Rep. 776.
Right to interest on damages for fraud and deceit. 28 L.R.A.(X.S.) 50.
Right to interest on damages from fraud in sale of personalty. 28 L.R.A.(X.S.) 49.
Damages recoverable for fraud and deceit in selling diseased animals. 34 L.R.A.(X.S.)
697.

Measure

of

damages

for false representations in sale of real estate.

8 L.R.A.(Xi>.)

804; 16 L.R.A.(N.S.) 818.
38 L.R.A. (X.S.) 465.
for fraud in the exchange of propertv.
As to similar provision in Cal. Civ. Code, g 1709, see D'alcy v. Quick, 99 Cal. 179,
33 Pac. 859.

Measure

of

damages

A

deceit within the meaning of the last section is
§ 5944. Deceit defined.
either:
1. The suggestion as a fact of that which is not true by one who does not
believe it to be true.
2. The assertion as a fact of that which is not true by one who has no
reasonable ground for believing it to be true.
3. The suppression of a fact by one who is bound to disclose it, or who gives
information of other facts which are likely to mislead for want of communication of that fact; or,
4.
promise made without any intention of performing.
[R. C. 1905.
§ 5388; Civ. C. 1877. § 975; R. C. 1899, § 3942.]
1. False statement as to cost, selling or market price of property, or as to offers there-

A

.15 L.R.A.(X.S.) 175.
3. Statements made without knowledge of fal&itv as ground for action for fraud.
18 L.R.A. (X.S.) 379.
Misstatement as to title to real property as fraud.
28 L.R.A.(XJS.) 202; 3»
L.R.A. (X.S.) 1142.
Kxpresaion of opinion as fraud. 35 L.R.A. 417.
3. Landlord's concealment of defects in premises as fraud.
34 L.R.A. 827.
Concealment of defects in title to real property. 28 L.R.A. (X.S.) 207.
Obligee's concealment of facts on obtaining guaranty or surety.
21 L.R.A. 411.
Concealment of facts by insured in cofc of Lloyd's policies. 55 L.RJL 202.
4. Wbether lurk of reasonable expectation of Wing able to pay is equivalent, as *
mattPr of law, to an intention not tn pny. 6 L.R.A. (X.8.) 556.

for as fraud.

§ 5945.

When intent to

tices a deceit

defraud every one misled presumed. One who pracwith intent to defraud the public or a particular class of per-

ms
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deemed to have intended to defraud every individual in that class
actually misled by the deceit. [R. C. 1905, § 5389; Civ. C. 1877, § 976;
R. C. 1899, § 3943.]
One who
§ 5946. When thing obtained without consent must be restored.
obtains a thing without consent of its owner or by a consent afterwards
rescinded, or by an unlawful exaction which the owner could not at the time
prudently refuse must restore it to the person from whom it was thus obtained,
unless he has acquired a title thereto superior to that of such other person,
[R. C.
cr unless the transaction was corrupt and unlawful on both sides.
1905, § 5390; Civ. C. 1877, § 977; R. C. 1899, § 3944.]
§ 5947. Without demand. Exception. The restoration required by the last
section must be made without demand except when a thing is obtained by
mutual mistake, in which case the party obtaining the thing is not bound to
return it until he has notice of the mistake. [R. C. 1905, § 5391 ; Civ. C. 1877,
sons

who

is

is

;

§ 978 ;R. C. 1899, § 394.1.]
§ 5948. Liability for willful act of negligence. Every one is responsible
not only for the result of his willful acts, but also for an injury occasioned to
another by his want of ordinary care or skill in the management of his property or person, except so far as the latter has willfully or by want of ordinary
care brought the injury upon himself. The extent of the liability in such
cases is defined bv articles 1 and 2 of chapter 110 on compensatory relief.
[R. C. 1905, § 5392 Civ. C. 1877, § 979 R. C. 1899, § 3946.]
;

;

Negligence a question for both court and jury.

Alt

v.

Rv. Co., 5 8. D. 20, 57 N\ \V.

1126.

Question of negligence for jurv when reasonable men might draw d liferent conclusions
from facta. Heckman v. Evcnaon, 7 N. D. 173, 73 X. W. 427.
Presumptive negligence under statute. Johnson v. Ry. Co., 1 X. D. 354, 48 X. \V.
227; Kelwy v. Ry. Co., 1 S. D. 80, 45 X. W. 204.
Statutory presumption as to negligence of trainmen; when overcome.
Keilbach v.
Ry. Co.. 11 S. D. 4C8, 78 X. W. 951.
Presumptive negligence, when overcome, warrants direction of verdict. Hebron v.
Rv. Co., 4 S. D. 538, 57 X. W. 494; Harripon v. Ry. Co., 6 S. D. 100, 60 X. W. 405;
Lewis v. Ry. Co., 7 S. D. 183, 63 X. W. 781.
Measure of damages for loss bv negligence. Johnson v. Ry. Co., 1 X. D. 354, 48
X. W. 227.
Recovcrv of money paid by mistake, diligence muet be shown. Fegan v. Great Xor.
Ry. Co., 9 X. D. 30, 81 X. W. 39.
Negligence in emplovmcnt of counsel; default will not be set aside and new trial
granted. Minnehaha Nat. Bank v. Hurley, 13 S. D. 18, 82 X. W. 87.
Owner of building failing to exercise proper enre in ascertaining condition responsible
for injury caused by its fall.
Patterson v. Schlitz Brewing Co., 16 S. D. 33, 91 N. VV.
336; Wnterhoiuc v. Brewing Co., 12 S. D. 397, 81 X. W. 725, 48 L.R.A. 157.
Loss bv fire, proximate or remote cause. Gram v. Rv. Co., 1 X. D. 252, 46 X. W.
972; Pielke v. Ry. Co., 5 D. 444, 41 X. W. 669; Johnson v. Ry. Co., 1 X. D. 354, 48

•

X. W. 227.
Spreading of fire set on one's own land to land of another not evidence of negligence.
Mattoon v. Ry. Co., 6 S. D. 196, 60 X. W. 740.
Rule that negligence is presumed from fact that engine seta a fire is a rule of evidence and unaffected by allegations in complaints. Mathews v. Gt. Not. Ry. Co., 7
X. D. 81, 72 X. W. 1085.
Contributory negligence not imputed to one damaged bv prairie fire merely because
person familiar with locality might have escaped damage.
McTaviah v. Great Xor.
Ry. Co.. 8 X. D. 333, 79 N. W. 443.
Suit to recover for grain destroyed by Are in elevator,
burden on elevator company
to show that the grain was in elevator at time of loss. Marshall v. Andrews, 8 N. D.
364, 79 X. W. 851.
City liable for negligent construction of sewers and drains. Dell Rapids Mer. Co. v.
Cy. of Dell Rapids, 11 S. D. 116, 75 X. W. 898, 74 Am. St. Rep. 783.
Negligence of city in repair of sidewalks. Chacey v. City of Fargo, 5 X. D. 173.
64 X. W. 932.
City liahle for negligence of officers in failing to repair sidewalks. Coleman v. Citv
of Fargo. 8 N. 1). 69. 76 N. W. 1051.
Citv liaW*' for negligence of officers in allowing snow and Ice to accumulate upon
•idewalks. Tro*t v. City of Casselton, 8 X. D. 534, 79 X. W. 1071.

—

1
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Excavation near highway; injury to trespasser.

N.

Obligations Imposed by Lair.
Sanders

t. Reister,

1

D. 151. 46

VV. 680.

Ouveraon v.
Negligence of third person driving horse not imputable to plaintiff.
Citv. 5 N. D. 281, 65 N. W. 676.
Cattle at large on owner's responsibility. Williams v. Ry. Co., 3 D. 168, 14 N. W. 97.
Negligence of bank or collector in making collection. Plymouth Co. Bank t. Gilman.
3 S. D. 170, 52 N. W. 869, 44 Am. St. Rep. 782.
Father purchasing gun for son, with knowledge of son's recklessness is liable for
damage caused thereby. Johnson t. Glidden, 11 6. D. 237, 76 N. W. 933, 74 Am. St.
Rep. 795.
Injury by railway to passenger. Saunders v. Ry. Co., 6 8. D. 40, 60 N. W. 148.
Railroad company liable for death of intoxicated passenger, carried by his station
to the next, where he was put off and left out in the cold. Haug v. Great northern Ry.
Co., 8 N. D. 23, 77 N. W. 97, 73 Am. St. Rep. 727, 42 L.R-A. 664.
Ejectment of passenger from train; right to rids bv certain route. Church v. Ry.
Co., 6 S. D. 235, 60 N. W. 854, 26 L.R.A. 616.
Contributory negligence of shipper riding in car with his property. Heumphreus v.
Ry. Co., 8 S. D. 103, 65 N. W. 466.
Railway company responsible for negligence on its tracks regardless of title to right
of way.
Gram v.*Ry. Co., 1 N. D. 252, 46 N. W. 972.
K.i ii way train to use care in approaching crossing.
Bishop v. Ry. Co., 4 N. D. 536.
62 N. W. 605.
Contributory negligence to turn horse loose beside railway track without fence, short
time before regular train time. Sinkling v. I1L Cent. Ry. Co., 10 S. D. 560, 74 N. W.
1029.

Employers must furnish employes with reasonably safe and adequate machinery.
v. Great Nor. Rv. Co.. 8 N. D. 124, 77 N. W. 1016; Olson v. Ry. Co., 12 S. D.

Cameron

8.1 X. W. r,34.
Injury to switchman; question for jury. Bennett v. N. P. Ry. Co., 2 N. D. 112, 49
N. W. 40?, 13 L.R.A. 4C.1-. Br>s« v. N. P. Rv. Co., 2 N. D. 123. 49 N. W. 655, 33 Am.
St. Rep. 756; Bennett v. Ry. Co., 3 N. D. 91, 54 N. VV. 314.
Master not liable for injurv which servant could have avoided by reasonable car*.
Carlson v. Water Co., 8 S. D."47, 65 N. \V. 419.
Conductor receiving a train in an improper condition, known to him, is guilty of
contributory negligence. Cameron v. Great Nor. Ry. Co., 8 N. D. 618, 80 N. W. 885.
Negligence of fellow servants. Ell v. Ry. Co., 1 N. D. 336, 48 N. W. 222, 12 L.R.A.
97. 20 Am. St. Rep. 621.
Negligence in manufacture and storage of gunpowder, nitro-glycerin, dynamite and
other explosives. 29 L.R.A. 718.
Violation of statute or ordinance relating to explosives as negligence per se giving
right of private action.
48 L.R.A. (N.S.) 879.
Liability of manufacturer, packer or vendor to persons not in privity of contract,
for injury from defects in article sold.
19 L.R.A.(N.S.) 923; 48 L.RJL(N.S.) 213.
for injury caused bv escape of dangerous substances stored on one's premise*.
15 L.R.A. (N.S.) 535.
for dangerous condition of private grounds lying open beside highway or fr.
quented path. 26 L.R.A. 687.
for killing or injuring trespassers bv means of spring guns, traps and other
dangerous instruments. 29 L.R.A. 154; 24 L.R.A. (N.S.) 369.
Duty of property owner to trespassing child. 32 L,R.A.(M.S.) 559.
Doctrine of attractive nuisances. 19 L.R.A. (N.S.) 1094.
Liability of owner for trespass of cattle. 22 L.R.A. 55.
-for injury done by animals fere nature. 11 L.R.A. (N.8.) 758; 16 L.R.A.(N-S.)

326,

445.

—for
on

injuries done by bees. 62 L.R.A. 132.
for injuries inflicted by domestic animals other than doge. 2 L.R.A.(N.8.) 118S.
of keeper of animal known to be dangerous as affected by absence of negligence
hia part.
6 L.R.A.(N.S.) 1164; 2 B. R. C. 14.
of one maintaining place of amusement for injury by animals. 42 L.R.A.(N.S.

1072.
Scienter as condition of liability for damages by a trespassing dog. 25 L.R,A.(N.S A
691.
What scienter is necessary to charge owner with liability for injury inflicted by dog
to person or property of another.
24 L.R.A.(NJ3.) 458.
Measure of damages for personal injury by dog. 37 L.R.A. (NA) 865.
Liability for setting fires which spread to property of others.
21 L.RJL 255; 36

L.R.A.(X.S.)

194.

Duty of one not responsible for kindling of fire to prevent its spread from bi«
premise*. 6 L.R.A. (N.S.) 882.
Negligence- with respect to ppark arresters on threshing machine or similar stationary
engines.
1 L.R.A.(X.S.) 530.
1430
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§§ 5948-5950

Liability of municipal corporation for fire set by sparks from steam roller engaged in
repairing a street.
6 L.R.A.(X.S.) 1094; 20 L.R.A.(X.S.) 854.
Negligence as to electric wires on or in buildings. 38 L.R_A. 400.
Duty of company maintaining electric wire over or across private property. 34
L.R,A.(N.S.) 1089.
Duty of electric light company with respect to wiring or fixtures installed in private
property. 13 L.R.A.(X.S.) 226; 20 L.R.A. 816.
Liability for death of, or injury to traveler coming in contact with electric wire in
highway. 31 L.R.A. 5«6; 22 L.R.A. (X.S.) 1169.
Knowledge as element of master's liability for injury to employe. 41 L.R.A. 33.
Injury to sonant received in obeying a direct command. 43 L.R.A. 753.
Master's liability for injury by defect in common tools.
13 LJLA.(X.S.) 668; 40
L.R.A.(X.S.) 832.
Master s duty of active inspection of instrumentalities when first used. 41 L.R.A. 70.
Servant's assumption of risk of master's breach of statutory duty. 6 L.R.A. (X.S.)
981; 19 L.R.A.IN5.) 646; 22 L.R.A.(X.S.) 634; 33 L.RJMN.S.) fl47 Employe's right of action for employer's violation of statute not expressly conferring
right.
9 L.R.A. (N.S.) 376.
As to similar provision in Cal. Civ. Code, | 1714, see Smith v. Whittier. 95 Cal. 279,
:««>
Par. *2!i.

§ 5949. Other obligations. Other obligations are prescribed by the first
forty-three chapters of this code.
[R. C. 1905, § 5393; Civ. C. 1877, § 980:
R. C. 1899, § 3947.]
This section is R, C. 1905. * 5393, without change. But the interpolation of new"
chapters in the present compilation requires that the worda " first forty-three chapters
must now be read, "chapters 1-4, inclusive; 6-12, inclusive; 14, 17, 18 and 20; 22 24.
inclusive; 26-28, inclusive; 31; 33-53, inclusive."

CHAPTER

57.
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Article

1.

2.
3.
4.

General Provisions, §§ 5950. 5951.
Agreements for Sale, §§ 5952-59G0.
Form of the Contract, §§ 5961-5904.
Rights and Obligations of the Seller.

Rights and Duties Be-

fore Delivering, §§ 5965, 5906.
5.
6.
7.

8.
9.

Delivery of Personal Property, §§ 5967-5972.
Warranty op Personal Property, §§ 5973-5988.
Rights and Obligations of the Buyer, §§ 51)89-5994.
Sale by Auction, §§ 5995-0001.
Waiver of Cause of Action, § 6002.
Article

1.

— General

Provisions.

§ 5950. Sale defined. Sale is a contract by which for a pecuniary consideration called a price one transfers to another an interest in property. [R. C.
1905, § 5394; Civ.
1877, § 981 ; R. C. 1899, § 3948.]
Party has no right to rescind executed sale. Hull v. Caldwell, 3 S. D. 451, 54 X. W.

C

100.

Corporate club exchanging liquor with its member for checks bought of club is
»».argeable with selling liquor witlinnt license. State v. Mudie, 22 S. D. 41, 115 X. YV.
107.
Purchaser of school land, receiving contract of sale on making first payment, has
interest therein frabjeet to sale on execution.
Brooke v. Eastman, 17 S. D. 339, 96 N. W.
Hill of sale to son without consideration, for purpose of paying father's creditors, is
not a sale. Hall v. Feeney. 32 S. D. 341, 21 L.R.A.(X.S.) M3, 18 X. \V. 1038.
A contract whereby machinery is "ordered, purchased and sold." and guaranteed, with
title and ri?lit to posH-ssion retained bv vendor, is agreement for sale.
Baskerville v.
.Tohmon. 20 S. D. 88, 104 X. \V. 913.
What constitutes a sale. 94 Am. St Rep. 209.
Di (Terences between sales and bailment*. 2 Am. St. Bep. 711.
What constitutes a sale of intoxicating liquors. 8 L.R.A.(X.S.) 937; 11 L.R. A. ( Ni5.
ST3: 21 I,R.A.(K.S.) 100S: 22 L.R.A. 1X5.1 .'fiO 24 L.R.A.(X.S.) 268; 25 L.R.A.(X.S.)
943; 28 L.R.A. (X.S.) 334; 31 L.R.A. (X^.) 417.
:

1

l.Jl
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from

distingniahad

L.R.A.(N.S.) 622.
As to similar provision in Cal. Civ. Code, f 1721, aee Borland
Cal. 89. 37 Am. St. Rep. 32, 33 Pac. 7:.7.

wholesale.

32

„ a Bank,
„
nn
99
Nevada
,

v.

§ 6951. Subject of sale. The subject of sale must be property the
which can be immediately transferred from the seller to the buyer.

to
[R. C.

title

1905, § 5395; Civ. C. 1877, § 982; R. C. 1899, § 3949.]

Sale of property not in existence. 4 Am. Dec. 560; 81 Am. St Bep. 42.
chattels "by sample. 7 Am. Dec. 125.
When title to vessel or article to be built or manufactured passes by sale, 62 Am.
Dec, 65.
When title of articles to be manufactured does not pass though payment has been
made. 40 Am. Rep. 173.
As to similar provision in Cal. Civ. Code, i 1722, aee Woolley v. Wickerd, 97 Cal.
70, 31 Pac. 733.

—of

§ 5952. Classified.
2.

An
An

3.

A

1.

§

Article 2.— Agreements for Sale.
An agreement for sale is either

agreement to sell.
agreement to buy: or,
mutual agreement to sell and buy.

[R. C. 1905, § 5396; Civ. C. 187 <,

983; R. C. 1899,

§ 3950.1
contract whereby machinery is " ordered, purchased and sold," and guaranteed, with
Baskerville v.
title and right to possession retained by vendor, is agreement for sale..
Johnson, 20 S. D. 88. 104 X. W. 913."
by
contract
agreement to sell is a
§ 5953. Agreement to sell defined.

A

An

which one engages for a price to transfer to another the

title to

a certain

[R. C. 1905, § 5397; Civ. C. 1877, § 984; R. C. 1899, § 3951.]

thing.

As

to similar provision in Cal. Civ. Code,
33 Pac. 266.

$

1727. see

Hanson

Slaven, 98 Cal. 377.

v.

agreement to buy is a contract by which
one engages to accept from another and pay a price for the title to a certain
§ 5954.

An

Agreement to buy.

thing.
[R. C. 1905, § 5398; Civ. C. 1877, § 985; R. C. 1899, § 3952.]
§ 5955. To sell and buy. An agreement to sell and buy is a contract by
which one engages to transfer the title to a certain thing to another who
engages to accept the same from him and to pay a price therefor. [R. C.
1905, § 5399: Civ. C. 1877. § 986; R. C. 1899, § 3953.]
As to similar provision in Cal. Civ. Code. § 1729. see Berry v. Kowalsky. 95 Cal
l.M.

:>9

Am.

St.

Rep. 101. 30 Pac. 202.

§ 5956. What may be sold. Any property which if in existence might be
the subject of sale may be the subject of an agreement for a sale whether in
existence or not. [R. C. 1905, § 5400; Civ. C. 1877, § 987; R. C. 1899, § 3954.]
§ 5957. Duty of seller of realty. An agreement to sell real property binds
the seller to execute a conveyance in form sufficient to pass the title to the
property. [R. C. 1905, § 5401 Civ. C. 1877, § 988 R. C. 1899, § 3955.]
'lender of deed from third party, owner of land agreed to be conveyed, is not compliance with contract calling for deed from vendor. McVeetv v. Harvev Mercantile Co.,
;

;

24 X. D. 245, 139 N. W. 586.

As
5.18.

to similar provision in Cal. C»v. Code, $ 1731, see Roval v. Dennieon, 109 Cal.
42 Pac. 39.

§ 5958. Duty on agreement to give usual covenants. An agreement on the
part of a seller of real property to give the usual covenants binds him to
insert in the grant covenants of seizin, quiet enjoyment, further assurance,
general warrantv and against incumbrances.
[R. C. 1905, § 5402; Civ. C.
1877, § 989: R. C. 1899. § 3956.]
§ 5959. Form of covenants. The covenants mentioned in the last section
must be in substance as follows
The party of the first part, covenants with the party of the second part
that the former is now seized in fee simple of the property granted that the
latter shall enjoy the same without any lawful disturbance that the same is
free from all incumbrances; that the party of the first part and all persons
acquiring any interest in thf same through or for him will on demand execute
;

;
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§§

and deliver to the party of the second part, at the expense of the latter, any
further assurance of the same that may be reasonably required and that
the party of the first part will warrant to the party of the second part all
;

the- said property against every person lawfully claiming the same.
[R. C.
1905, § 5403; Civ. C. 1877, § 990; R. C. 1899, § 3957.]
Assumption of mortgage by grantee is original undertaking and distinct from contract of purchase. Moore v. Booker, 4 N. D. 543, 62 N. W. 607.
§ 5960. Highways, railways, right of ways. No covenants of warranty shall

be considered as broken by the existence of a highway or railway, or a right
of way for either, upon the land conveyed by any instrument of conveyance,
unless otherwise particularly specified in the deed, and whenever in any
instrument of conveyance delivered, filed and recorded prior to the first day
of January, 1896, the grantor has conveyed real property in this state, but
has reserved or sought to reserve a right of way over or across the same for
the future construction of any railroad or highway without specifically locating or describing therein by metes and bounds 4uch right of way, or proposed
right of way, or by reference to permanent marks or monuments, such reserva
tion shall be void in all things, and such conveyance shall have the same effect
as if no such reservation had been made or attempted to have been made
therein, unless at the time of the taking effect of this act the grantor or his
or its successor in interest shall be in actual possession of, or shall have
located and permanently marked said right of way, or shall have filed or
caused to be filed within one year after the taking effect of this act, in the
office of the register of deeds of the county wherein the land is situated, a
plat describing such selection and such right of way, properly acknowledged
so as to entitle the same to be recorded, and so as to readily distinguish and
designate such right of way from the entire premises described in the conveyance from which it was attempted to be reserved, or shall have begun
within one year after the taking effect of this act, an action in a court of competent jurisdiction for the purpose of definitely determining and locating such
right of way, and establishing his or its right thereto, and in such case shall
have filed and recorded a proper notice of lis pendens in the office of the
register of deeds of the county in which such land is located. [1907, ch. 251
R. C. 1905, § 5404; 1901, ch. 64.]

Article

3.

— Form

of the Contract.

§ 5961. Statute of frauds. Personal property. No sale of personal property or agreement to buy or sell it for a price of fifty dollars or more is
valid unless
1. The agreement or some note or memorandum thereof is in writing and
subscribed by the party to be charged or by his agent; or,
2. The buyer accepts and receives part of the things sold or when it consists
of a thing in action, part of the evidences thereof, or some of them: or,
3. The buyer at the time of the sale pavs a part of the price.
[R. C. 1905,
Civ. C. 1877, § 991 R. C. 1899, § 3958.]
§ 5405
When contracts for sales of poods are within statute of fraud?. 9 Am. Dec. 188.
;

;

Contract to transfer personal property in consideration of services, as affected by
statute of frauds relating to contracta for the sale of goods, etc. 16 L.R.A.(N\S.) 381,
As to Kimilar provision in Cal. Civ. Code, g 1739, see Jamison v. Simon, 68 Cal. 17,
8 Pac. 502; Ternev v. Doten, 70 Cal. 399, 11 Pac. 743; Flynn v. Dougherty, 91 Cal. 6C9.
14 L.R.A. 230, 27 Pac. 1080.
2. Oral agreement to purchase goods for more than $50 not valid until voluntary
receipt and acceptance of goods by huver.
Dinnie v. Johnson, 8 N. D. 153. 77 N. \\.
613.

Delivery of part of property to huver at time of contract to sell renders contract
vaKo. Talbot v. Boyd. 11 N." D. 81, 88 N. W. 1026.
Symbolic delivery by sample to satisfy statute of frauds. 70 LJR.A. 321.
Ac<Lptance and delivery of pooda to satisfy statute of frauds. 49 Am. Doc. 325. 37
Am. fiep. 16; 9f> Am. St.* Rep. 2ir>; 10 L.R.A. ( X.S.) 638.
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Receipt and acceptance to satisfy the statute of frauds when goods are in possession
of purchaser at time of agreement.
11 L.R.A.(N.S.) 118C; 20 L.RA.(X.S.) 49S.
3. Work in fitting up for delivery as. pavinent of price to take the contract out of
15 L.R.A.(X.S.) 65*4.
the statute of frauds.

§ 5962. Agreement to manufacture not within last section. An agreement
to manufacture a thing from materials furnished by the manufacturer or by
another person is not within the provisions of the last section. [R. C. 1905,
§ 5406; Civ. C. 1877, § 992; R. C. 1899, § 3959.]
That trees had to be dug and packed before delivery by Beller did not bring sale
within this section. Jones v. Pettigrew, 25 S. D. 432, 127 X. W. 538.
14 L.R.A. 230, 30
Distinction between sales and contracts for work and labor.
L.R.A.(N.S-) 319.
As to similar provision in Cal. Civ. Code, i 1740, see Flynn v. Dougherty, 91 Cal.
669, 14 L.RJL 230, 27 Pac. 1080.
§ 5963. Agreement for sale of realty invalid unless in writing. No agreefor the sale of real property, or of an interest therein, is valid unless the
same, or some note or memorandum thereof, is in writing and subscribed
by the party to be charged, or his agent thereunto authorized in writing;
but this does not abridge the power of any court to compel the specific performance of any agreement for the sale of real property in case of part performance thereof. [R. C. 1905, § 5407 Civ. C. 1877, § 993 R. C. 1899, § 3960.]

ment

:

;

Unexecuted verbal agreement for conveyance of land is invalid. Cleveland v. Evans.
N. W. 8.
Employment of agent to find purchaser for realty need not be in writing. McLaughlin
V. Wheeler, l S. D. 197, 47 N. W. 816.
Agreement to purchase real estate and share in profits need not be written. Davenport v. Buchanan. 6 S. D. 376, 61 N. W. 47.
Farrell v.
Agent's authority to sell land established by letters and telegrams.
Edwards. 8 S. D. 425, 60 X. W. 812.
Note or memorandum muv be made subsequent to agreement, and may be contained
in more than one paper,
lownsend v. Kennedy, 6 S. D. 47, 60 N. W. 164.
Agreement as to assignment of sheriff's certificate of sale need not be written. Whiffen
v. Hotlister, 12 S. D. C8, 80 X. W. 156.
Ballou v.
Contract of aa;ent for tale of realtv void unless authorized in writing.
Bergvendsen, 9 X. D. 285, 83 X. W. 10.'
As to when contract is not within statute of frauds. Schmidt v. Belseker, 14 X. D.
587, 5 L.ti.A.(N.S.) 123, lie Am. St. Rep. 700. 105 X. VV. 1102.
Agent's authority to execute contract for sale of real property must be in writing.
Brandrup v. Britten, 11 N. D. 376. 92 N. W. 453; Lichty v. Daggett, 23 S. D. 380, 121
N. W. S62.
Inapplicable to oral advancement of purchase price by one taking title.
Phillips v.
Swenson. 10 S. D. 357, 92 X. W. 1065.
Specific performance of oral contract to convey land will be decreed where shade
troea have been set out and earnest money paid. 'Stewart v. Tomlinson, 21 S. D. 337.
112 X. W. 849.
Oral agreement entered into as result of written correspondence relied on as contract,
is inadmissible.
Phelan v. Xeary, 22 S. D. 265, 117 X. W. 142.
Validity of written contract for sale of real property. Hughes v. Payne, 22 S. D.

5 S. D. 53, 58

293. 117 X. W. 363.
Oral lease to vendor for less than year does not constitute part performance by vendee
under oral contract for purchase of land to take it out of statute. Muir v. Chandler,
16 X. D. 551, 113 X. W. 1038.
Oral contract for sale of land accompanied hv part performance is enforceable. Stenson v. Elfman. 26 S. D. 134, 128 X. W. 588; Stecnsland v. Noel, 28 S. D. 522, 134 X. W.
207.
Contrnct for sale of land may be specifically enforced although requirements of statute of frauds are not complied with where vendee is placed in possession and makes
improvements. Mitchell v. Knudtson Land Co., 19 X. D. 736, 124 X. W. 946.
No writing is admissible, for purpose of evidencing contract for sale of land, unless
Shumway v. Kitzman, 28 8. D. 577, 134 X. W. 815.
it conforms to statute.
Under oral contract to btiitd canal and give specified amount of water as consideration for deed to strip of land across plaintiff's farm. delt\-ery of deed, construction of
canal and change of possession to defendant and conveyance of water therein, was such
part performance as to justify specific performance of contract to furnish water. Dorsett v. Black Hills Traction to.. 30 S. D. 420, 138 X. W. 809.
What amount to contracts for the sale of land within meaning of statute of frauds.
102 Am. St. Rep. 230.
Agreement to hold land purchased on execution for defendant. 40 Am. Deo. _-or.
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§§ 5963-6968

Parol agreement to take title to real property, sell the aame and divide the proceeds,
as affected by the statute of frauds.
8 L.R.A.<X.S.) 1137; 20 L.R.A.(N.S.)
L.R.A. (N.S.) 1160.
Right of a purchaser of real estate to relv on the statute of frauds against contract
by his vendor with a third person. 40 L.R.A.(N.i5.) 883.
Purchase of standing timber as a purchase of realty. 13 L.R.A. (N.S.) 278.
Parol agreement to construct private way across railroad. 17 L.R.A.(N.S.) 702; 24
L.R.A.(N.8.) 375.
Agreement to share real property in payment for services. 41 L.R.A.(N.S.) 184.
Insurable interest of tenant in leased property under parol agreement. 42 L.R.A. (N.S.)

«

135.

Parol assignment of lease. 15 L.R.A. 754.
Effect of performance to take parol assignment of lease out of statute of frauds.

L.R.A.(N.S.)

42

162.

Entry under parol agreement for a lease as part performance. 20 L.R.A. 36.
Effect of making improvements under oral lease for term beyond that permitted by
statute, to entitle lessee to hold during term.
3 L.R.A.(N.S.) 852.
Taking possession of real property as part performance to satisfy statute of frauds.
3 L.R.A.(N.S.) 790.
As to similar provision in Cal. Civ. Code, $ 1741, see Breckinridge v. Crocker, 78 Cal.
529, 21 Pac 170; Benson v. Shotwell, 87 Cal. 49, 25 Pac. 249; Byers v. Locke, 93 Cal.
493, 27 Am. St. Rep. 212, 29 Pac. 119.

§ 5964. Form of transfer. The form of a transfer of real property is described by the chapter on such transfers. [R. C. 1905, § 5408; Civ. C. 1877,
994;R.
C. 1899, § 3961.]
§

Article

4.

— Rights

and Obligations of the Seller.

Rights and Ditties

Before Delivering.
§ 5965. Seller acts as depositary. After personal property has been sold,
until the delivery is completed the seller has the rights and obligations
of a depositary for hire, except that he must keep the property without charge
until the buyer has had a reasonable opportunity to remove it.
[R. C. 1905.
§ 5409 ; Civ. C. 1877, § 995; R. C. 1899, § 3962.]
not pay
5966.
Seller
property
does
may
rescind.
buyer
of
personal
If a
§
for it according to contract and it remains in the possession of the seller after
payment is due, the seller may rescind the sale, or may enforce his lien for

and

the price in the manner prescribed by chapter 99 on liens.
Civ. C. 1877, § 996; R. C. 1809, § 3963.]

[R. C. 1905, § 5410;

Rescission by vendor for fraud in obtaining credit.
14 L.R.A. 264.
Election of remedy in case of fraudulent purchase. 15 L.R.A. 89.
Lack of reasonable expectation of ability to pay as equivalent to intention not to pay.
6 L.R.A. (N.S.) 55G.
Necessity of returning amount paid on fraudulent purchase in action of replevin.
21 L.R.A. 206; 1 L.R.A. (N.S.) 474.
As to similar provision in Cal. Civ. Code, | 1749, see Rayfield v. Van Meter, 120 Cal.
416, 52 Pac. 666.

Article

5.

— Delivery

of Personal Property.

§ 5967. Delivered reasonable time after demand. One who sells personal
property whether it was in his possession at the time of sale or not, must
put it into a condition fit for delivery and deliver it to the buyer within a
reasonable time after demand unless he has a lien thereon. [R. C. 1905, § 5411
Civ. C. 1877, § 997; R. C. 1899, § 3964.]
Effect of acceptance of goods as a waiver of damages for delay in delivery. 54 L.R.A.
718; 7 L.R.A.(N.S.) 1114.
Admissibility of extrinsic evidence as to time for delivery of goods where none
specified in written contract.
SI L.R.A.(N.S.) 619.

ia

Personal property sold is deliverable at the
§ 5968. Where deliverable.
place where it is at the time of the sale or agreement to sell or if it is not
then in existence, it is deliverable at the place where it is produced. [R. C.
1905. § 5412; Civ. C. 1877. § 90S; R. C. 1899. § 3965.]
As to sale contemplating delivery at place where goods are located. P. J. Bowlir\
Liquor Co. v. Beaudoin. 15 N. D. 557. 108 N. W. 545
11^5
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Where brought for acceptance. Risk of transportation. One who
sells personal property must hring it to his own door or other convenient
place for its acceptance by the buyer, but further transportation is at the
risk and expense of the buyer. [R. C. 1905. § 5413; Civ. C. 1877, § 999 R. C.
§ 5969.

;

1899, § 3966.]
Who must bear

When

loss during transit.
26 Am. St. Rep. 451.
consignment of property for sale vesta title. 45 Am. St. Rep. 203.

§ 5970. Notice of option. When either party to a contract of sale has an
option as to the time, place or manner of delivery, he must give the other
party reasonable notice of his choice; and if he does not give such notice
within a reasonable time his right of option is waived. [R. C. 1905, § 5414
Civ. C. 1877, § 1000; R. C. 1899, § 3967.]
§ 5971. Buyer's directions govern sending. If a seller agrees to send the
thing sold to the buyer he must follow the directions of the latter as to the
manner of sending, or it will be at his own risk during its transportation.
If he follows such directions or if in the absence of special directions he uses
ordinary care in forwarding the thing it is at the risk of the buyer. [R. C.
1905, § 5415; Civ. C. 1877, § 1001 R. C. 1899, § 3968.]
:

Delivery to carrier as passing title to buyer of goods.
Bcaudoin," 15 N. D. 557, 108 N. W. 545.

P. J. Bowlin Liquor Co. t.

The delivery of a thing sold
§ 5972. Delivery within reasonable hours.
can be offered or demanded oulv within reasonable hours of the day. [R. C.
1905, § 5416; Civ. C. 1877, § 1002; R. C. 1899, § 3969.]
Article 6.— Warranty of Personal Property.
§ 5973. Defined. A warranty is an engagement by which a seller assures
to a buyer the existence of some fact affecting the transaction, whether past,
present or future. [R. C. 1905, § 5417 Civ. C. 1877, § 1003 R. C. 1899, § 3970.]
;

;

Law governing warranty

in contract of sale.
64 L.R.A. 825.
Does warranty extend to obvious defects in animal or slave. 12 L.R.A.(N.S.) 82.
^Distinction between warranty of identity and warranty of quality. 35 L.R.A.(N.S.)

Effect of representing things sold to be "good."
15 L.R.A. 795.
hat amounts to a breach of warranty of soundness of a horse. 32 L.R.A.(N.8.) 182.
May words in an executory contract, from which the law implies a warranty as to
quality, be relied on as an express warranty.
25 L.R.A.(N.S.) 160.
What amounts to warranty of quality. 1 Am. Dec. 84.
W hat defects constitute breaches of warranty of soundness. 53 Am. Dec. 173.
1!< nicdies of vendee for breach of warranty of quality.
54 Am. Dec. 146.
Failure of vendee to inspect or test goods as waiver of express warranty.
24
L.R.A. (X.S.) 235.

W

§ 5974. Not implied from mere sale. Except as prescribed by this article
a mere contract of sale or agreement to sell does not imply a warranty.
[R. C. 1905. § 5418; Civ. C. 1877, § 1004; R. C. 1899, § 3971.]
Implied warranty: proof of breach. Davis v. Iverson. 5 S. D. 295. 58 N. W. 79«.
Warranty of quality of things sold
not implied. McCormick Harv. Mach. Co. v.
5 S. D. 9, 57 X. W. 945.
of sale does not imply warranty except as prescribed by statute.
Christiernson v. Ilendrie & B. Mfg. & Supply Co., 26 S. D. 519, 128 N. W. 603.
Implied warranties on a sale of chattels." 6 Am. Dec. 113; 24 Am. Rep. 181.
When warranty of quality is implied. 2 Am. Dec. 220.
Implied warranty of quality in sales by description.
14 L.R.A. 492.
Express warranty as to quafitv excluding implied warranty. 33 L.R.A.(N.S.) 502.
Implied warranty of fitness of property bought for special purpose. 22 L.VLA. 187:
15 L.R.A.(N.B.) 868; 31 L.R.A.(N.S.) 783; 34 L.R.A.(N.S.) 737.

—

Watson,

Mere contract

§ 5975. Sale of personalty warrants title. One who sells or agrees to sell
personal property as his own thereby warrants that he has a good and unincumbered title thereto. [R. C. 190f., § 5419; Civ. C. 1877, § 1005; R. C.
1899.

§ 3972.1
of title implied on the tale of personal property.. 62 Am. Dec. 460.
Dots implied covenant of title on sale of chattels protect against outstanding liens
or incumbrances.
16 L.R.A. (N.S.) 410.
A- to similar provision in Cal. Civ. Code, 9 1765, fee Jeffers v. Easton E. & Co., 113

Warranty

Cal. :H->. 45 Pac. 680.
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§ 5976.

Bulk equal

to sample.

One who

sells

§§ 5976-5981

or agrees to sell goods by
[R. C. 1905,

sample thereby warrants the bulk to be equal to the sample.
§

5420; Civ. C. 1877,
.Sale by sample
86 N.

W.

—

1006; R. C. 1899, § 3973.]
damages for breach of warranty. James
§

v.

Bekkedal, 10 N. D. 120,

226.

Warranty on

by sample. 70 L.R.A. 633.
Does sale by sample exclude implied warranty other than that goods shall conform
sale of goods

to sample. 29 L.R.A.(X.S.)

Knows nothing

139.

to destroy inducement to buy. One who sells or
agrees to sell personal property, knowing that the buyer relies upon his
advice or judgment, thereby warrants to the buyer that neither the seller,
nor any agent employed by him in the transaction, knows the existence of
any fact concerning the thing sold which would to his knowledge destroy
the buyer's inducement to buy.
[R. C. 1905, § 5421; Civ. C. 1877, § 1007;
R. C. 1899, § 3974.]
Statement by seller of horse that " For all I know, she is just as sound as the
other" does not constitute warranty, although "other" horse referred to was sound.
Stockman v. Kcira, 19 N. D. 317, 124 N. W. 64.
§ 5978. Not in existence, sound and merchantable. One who agrees to sell
merchandise not then in existence thereby warrants that it shall be sound and
merchantable at the place of production contemplated by the parties and
as nearly so at the place of delivery as can be secured by reasonable care.
[R. C. 1905, § 5422; Civ. C. 1877. § 1008; R. C. 1899, § 3975.]
Docs express warranty as to quality exclude implied warranty in case of articles to
§ 5977.

,

be manufactured. 33 L.R.A. (N.S.) 503.
As to similar provision in Cal. Civ. Code, { 1768, see Blackwood v. Cutting Packing
Co., 76 Cal. 212, 9 Am. St. Rep. 199, 18 Pac. 248; Shoemaker v. Acker, 116 Cal. 239,
48 Pac. 62.

One who sells or agrees to sell an
§ 5979. Free from latent defects.
article of his own manufacture thereby warrants it to be free from any
latent defect not disclosed to the buyer, arising from the process of manufacture, and also that neither he nor his agent in such manufacture has
knowingly used improper materials therein. [R. C. 1905. § 5423; Civ. C.
1877, § 1009; R, C. 1899, § 3976.]
Implied warranties under statute operate solely by operation of law. Hooven 4 A. Co.
v.

Wirtz. 15 N. D. 477, 107 N.

W.

1078.

Warranty implied upon sale of an article by the manufacturer. 24 Am. Rep.
When warranty of soundness is implied. 43 Am. Dec. 680.
Warranty on sale by manufacturer of goods by sample. 70 L.R.A. 665.

104.

Express warranty as to quality of article to be manufactured as excluding implied
warranty. 33 L.R.A. (N.S.) 508.'
Hale of manufactures by sample a? excluding implied warranty other than that goods
shall conform to sample.
29 L.R.A. (N.S.) 139.
Latent defects in both sample and bulk of goods sold by manufacturer. 70 L.R.A. 665.
Right of purchaser to reject goods for breach of warranty relating to goods to be
manufactured. 27 L.R.A.(N.S.) 924.
As to similar provision in Cal. Civ. Code. | 1769, see Hoult v. Baldwin, 67 Cal. 610,

,

8 Pac. 440.

One who manufactures an article under an
§ 6980. Pit for purpose.
order for a particular purpose warrants by the sale that it is reasonably
fit for that purpose.
[R. C. 1905. § 5424; Civ. C. 1877, § 1010; R. C. 1899,
§ 3977.1
Implied warranty of fitness of property bought for special purpose. 22 L.R.A. 187;
15 L.'R.A.(N.S.) 868; 31 L.R.A.(N.S.) 783; 34 L.R.A. (N.S.) 737.
articles purchased from manufacturer.
22 L.R.A. 189; 15 L.R.A.(N.S.) 855.
by manufacturer of machinery or apparatus not in itself defective, of fitness for
uee under existing conditions. 6 L.R«A.(N.S.) 180.
of
inspection
implied
warranty
of
fitness of property bought for special
on
Effect
purpose. 22 L.R.A. 194.
As to similar provision in Cal. Civ. Code, i 1770, see HalHdie v. Sutter Street R.
Co.. 63 Cal. 575: Correio v. Lynch. 65 Cal. 273. 3 Pac. 889: Hoult v. Baldwin, 67 CaL
010. 8 Pac. 440: Blackwood v.'Cuttine Packing Co., 76 Cal. 212. 9 Am. St. Rep. 199, 18
Pac. 24S: Bancroft v. San Francisco Tool Co., 120 Cal. 228, 52 Pac. 496.

One who sells
§ 5981. Inaccessible, warranted sound and merchantable.
or aerrees to sell merchandise inaccessible to the examination of the buyer
I
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§§ 5981-5988

thereby warrants that

it.

is

sound and merchantable.

[R. C. 1905,

§

5425;

Civ. C. 1877, § 1011

:
K. C. 1899, § 3978.]
Implied warranties under statute operate solely by operation of law. Hooven A A.
Co. v. Wirt*, 15 X. ». 477, 107 X. W. 1078.
As to similar provision in Cal. Civ. Code, $ 1771, see Correio v. Lynch, 65 Cal. 273
3 Pac. SS9; Browning v. McXear, 145 Cal. 27a, 78 Pac. 722.
$ 5982. Trade-mark genuine. One who sells or agrees to sell any artich
to which there is affixed or attached a trade-mark thereby warrants that mark

to be genuine and lawfully used.
H. C. 1899. § 3979.]

[R. C. 1905. § 5426; Civ. C. 1877, § 1012;

§ 5983. Truth of marks of quantity or quality.

One who

sells

or agrees

to sell any article to which there is affixed or attached a statement or mark
to express the quantity or quality thereof or the place where it was in whole
or in part produced, manufactured or prepared, thereby warrants the truth
thereof.
[R. C. 1905, § 5427; Civ. C. 1877, § 1013; R. C. 1899, § 3980.]
Manufacturer selling binding twine to which it attached tag reciting " every ball
guaranteed of superior qualitv"' warrants it fit for purpose indicated. Standard Rr<;.,
& Twine Co. v. Olmcn, 13 S. D. 296, 83 X. W. 271.
Implied warranty of quality in sales by description. 14 L.R.A. 492.
One who sells or agrees to sell an
§ 5984. Validity of instrument.

strument purporting to bind any one to the performance of an act thereby
warrants the instrument to be what it purports to be and to be binding
recording to its purport upon all parties thereto; and also warrants that
he has no knowledge of any facts which tend to prove it worthless, such as
the insolvency of any of the parties thereto, when that is material, tin[B. C. 1905.
extinction of its obligations, or its invalidity for any cause.
§ 542S; Civ. C. 1877, § 1014; R. C. 1899, § 3981.]
Wairanty of seller under this section is not warranty of indorser, but warranty to
vendee merely, which does not run with paper. McAdam v. Grand Forks Mercantile Co..
24 X. D. 045, 47 L.R.A.IX.S.) 246, 140 X. W. 725.
Implied warranty on sale of corporate stock. 53 LJR.A. 153.
Implied warranty of genuineness upon sale of negotiable paper. 36 L.R.A. 92; 10
L.R.A. (X.S.) 542.
Guaranty by surety of other signatures to bill or note.
49 L.R_A. S15.
As to similar provision in Cnl. Civ. Code, I 1774, see James v. Yaeger, 86 Cal. 184.
24 Par. 1005; Sutro v. Rhode*. 92 Cal. 117, 28 Pac. 98; Harvey v. Dale, 96 Cal. 160, 31
Pnc. 14-. Crocker- Woolworth Xat. Bank v. Nevada Bank, 139 Cal. 564, 63 L.RJL 245.
96 Am. St. Rep. 169, 73 Pac. 456.

One who makes a business of
§ 5985. Provisions sound and wholesome.
selling provisions for domestic use warrants by a sale thereof to one who
buys for actual consumption, and not for the purpose of sale, that they are
sound and wholesome. [R. C. 1905, § 5429; Civ. C. 1877, § 1015; R. C. 1899.
§ 3982.
§ 5986. Good will. One. who sells the good will of a business thereby war[R. C.
rants that he will not endeavor to draw off any of the customers.
1905. § 5130; Civ. C. 1877. § 1016; R. C. 1899. § 39S3.]
Contract to refrain from certain business implies sale of good will. Mapea v. Metcalf.
10 X. D. 601, S3 X. W. 713.
Sale of good will as a limitation upon vendor's right to engage in competing business.
J

•

19 L.R.A. (X.S.) 762.
Efftrt on right of individual partners of sale by firm of good will of business wit::
or without an agreement not to engage in the same business. 19 L.R.A.(N.S.) 769.
As to similar provision in Cal. Civ. Code, | 1776, see Snow v. Holmes, 71 Cal. 142.
11 Pac. 856.

Upon a judicial sale the only warranty implied
§ 5987. Judicial sale.
that the seller does not know that the sale will not pass a good title to the
property. [R. C. 1905, § 5431; Civ. C. 1877, § 1017; R. C. 1899, § 3984.]
§ 5988. Scope of general warranty. A general warranty does not extend
to defects inconsistent therewith of which the buyer was then aware or
which were then easilv discernible by him without the exercise of peculiar
[R. C. 1905. § 5432; Civ. C. 1877.
skill, but it extends to all other defects.
§ 1018; R. C. 1899, § 3985.]
is
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Abtiole 7.— RronTS and Obligations of this Buyer.
§ 5989. To pay and remove in reasonable time. A bnyer must pay the price
of the thing sold on its delivery and must take it away within a reasonable
time after the seller offers to deliver it.
§ 1019; R. C. 1899, § 3986.]
Ag to similar provision in Cal. Civ. Code,

[R. C. 1905. § 5433
i

1784, sec Scburti

.

;

Civ. C. 1877,

Romer, 82 Cal. 474,

23 Pae, 118.

§ 5990. Right to inspect. On an agreement for sale with warranty the
bnyer has a right to inspect the thing sold at a reasonable time before accepting it and may rescind the contract if the seller refuses to permit him to do
so.

[R. C. 1905, § 5434; Civ. C. 1877, § 1020; 11. C. 1899, § 3987.]
Kffect of delivery of goods f. o. b. on place of inspection. 62 L.R.A. 804.

Reasonable time to discover defects or
§ 5991. Written warranty.
breaches.
Any person, firm or corporation purchasing personal property
under a written warranty shall have a reasonable time alter such purchase
and the delivery thereof in which to ascertain whether or not the property
so sold complies with the warranty, and whether or not there are any defects
or breaches of warranty, and the question of what is a reasonable time shall
in all cases be a question of fact for the jury.
[3913, ch. 218, § 1.]
Notice
§ 5992. Notice of breach of warranty, how and to whom given.
of any breach of warranty or defects in personal property, sold as aforesaid,
for any breach of warranty in connection with said personal property, may
be given either in writing or orally to the person, firm or corporation or to
their agent in this state, who negotiated the sale or who made the delivery of
such personal property or his successor. [1913, ch. 218. § 2.]
§ 5993 Provisions contrary to preceding sections void. Any provisions in
any written order or contract of sale or other contract, which is contrary to
any of the provisions of this act [sections 5991-5993] shall be void. [1913.
ch. 218, § 3.]

The breach of a warranty
§ 5894. Rescission for breach of warranty.
buyer to rescind an agreement for sale, but not an executed sale,
unless the warranty was intended by the parties to operate as a condition.
[R. C. 1905, § 5435; Civ. C. 1877, § 1021; R. C. 1899, § 3988.]
Under contract of sale by terms of which title to property does not pass, buyer of
machinery may rescind contract for breach of warranty. Wcstbv v. J. I. Case Threshing

entitles the

Macli. Co., 21 N. D. 573, 132 N. W. 137.
On refusal to sign notes for threshing machine as ajrreed. title does not pass. J. I.
Case Thresh. Mach^ Co. v. Eichinger. 15 S. D. 530. 91 N. \V. S2.
A contract whereby machinery is "ordered, purchased and sold and guaranteed, with
Baakcrville r.
title and right to possession retained by vendor, is agreement for sale.
Johnson. 20 S. D. 83. 104 N. W. 913.
Vendee on executed sale of personalty, in absence of fraud, cannot rescind surh sale
for breach of implied warranty of title,
null v. Caldwell, 3 8. D. 451, 54 N. W. 100.
Right of rescission on broach of warranty by vendor of seeds. 37 L.R.A.(N.S.) 85.

Construction of provisions for return of "pro'pertv, in event of rescission for breach
*
32 L.R.A.(N.S.) 212.
Right of purchaser to reject goods for breach of warranty. 27 L.R.A.(N.S.) 914.
Right of purchaser of goods deliverable in installments to rescind the contract or refuse further deliveries for breach as to quality. 38 L.R.A.(N.S.) 539.
Purchaser's right to reject goods for breach of warranty on inspection where no opportunity for inspection was given until after delivery. 27 L.R.A.(r».S.) 1)15.
Use as waiver of right to rescind for breach of warranty. 86 L.R.A.(N.S.) 467.

of warranty.

Abticle

8.

— Sale bt

Auction.

A

sale by auction is a sale by public outery to the
§ 5995. Defined.
highest bidder on the spot. [R. 0. 1905, § 5436; Civ. C. 1877, § 1022; R. C.
1899. § 3989.]
Sales at auction and their effect. 96 Am. Dec. 264.
34 L.R.A.(N.S.) 927.
Relief from purchase at auction on ground of mistake.
Effect or preventing or checking bids upon the validity of sales at auction. 20 L.R.A.
545.

Suppression of competition at judicial sale, 42 L.R.A.(N.S.) 1198.
Valid itv of agreement to purchase property at judicial sale ior joint benefit.
L.R.A.(X".S.)

3S

710.
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§§ 5996-6004
§ 5996.

When

A

complete.

sale

Exchange.

by auction

is

complete when the auc-

tioneer publicly announces by the fall of his hammer or in any other customary manner that the thing is sold. [K. C. 1905, § 5437; Civ. C. 1S77.
§ 1023; R. C. 1899, § 3990.]
§ 5997. Withdrawal of bid. ^ Until the announcement mentioned in the
last section has been made any bidder may withdraw his bid, if he docs so
in a manner reasonably sufficient to bring it to the notice of the auctioneer.

[R. C. 1905, § 5438; Civ. C. 1877, § 1024; R. C. 1899, § 3991.]
§ 5998. Printed conditions govern. When a sale by auction is made upon
written or printed conditions, such conditions cannot be modified by any
oral declaration of the auctioneer, except so far as thev are for his own
benefit.
[R. C. 1905, § 5139 Civ. C. 1877, § 1025 R. C. 1899, § 2992.]
;

;

Binding effect of conditions announced by auctioneer.
Rights of bidder.
§ 5999. Sale without reserve.

24 L.R.A.(N.S.) 488.

If at a sale by auction,
the auctioneer having authority to do so, publicly announces that the sale
will be without reserve or makes any announcement equivalent thereto the
highest bidder in good faith has an absolute right to the completion of the sale
to him and upon such a sale bids bv the seller or anv agents for him are
void.
[R. C. 1905, § 5440; Civ. C. 1877. § 1026; R. C.* 1899, § 3993.]

Right to resell property after it has been struck off to a bidder. 3« L.R.A.(X.S.) 927.
Right to withdraw property from an auction sale after it has been offered. 57 L.R.A.
784; 20 L.R.A. (N.S.)

1133.

The employment by a seller
§ 6000. Employment of bidder-in a fraud.
at a sale at auction without the knowledge of the buyer of any person to
bid at the sale, without an intention on the part of the bidder to buy and on
the part of the seller to enforce his bid, is a fraud upon the buyer which
ntitk-s him to rescind his purchase.
[R. C. 1905, § 5441 Civ. C. 1877, § 1027
R. C. 1899, § 3994.]
Right of auctioneer or officer conducting a sale to make bids. 20 L.R.A. 503.
•

;

:

When property is sold by auction
§ 6001. Auctioneer's entry binding.
in his sale book at the time of the sale
specifying the name of the person for whom he sells, the thing sold, the price,
the -terms of sale and the name of the buyer binds both parties in the same
manner as if made bv themselves. [R. C. 1905, § 5442; Civ. C. 1877, § 1028;
R. C. 1899, § 3995.]
.

an entry made by the auctioneer

Article

0.

— Waiver of Cause of Action.
A

cause of action
§ 6002. Waiver of respective right of action invalid.
or a right of action arising out of the sale of personal property cannot be
waived, released or barred before such cause of action has actually accrued,
a.»y terms or provisions of any contract or other written instrument to the

contrary notwithstanding.

[1913. ch. 219.]

CHAPTER

58.

EXCHANGE.
Exchange is a contract by which the parties mutually
§ 6003. Defined.
give or agree to give one thing for another, neither thing or both things
being money only.
[R. C. 1905. { 5443; Civ. C. 1877, § 1029; R. C. 1899,
§

3996.]
Difference between exchange of property and a sale. 94 Am. St. Rep. 227.
Measure of damage* for fraud in exchange of property. 38 L.R.A.(N.S.) 465.
Power to sell personal property in agent's possession as implying power to exchange.

10 L.R.A.(N.S.) 1118.
As to similar provision in Cal. Civ. Code, i 1804. see Gilbert
12 Pac. 172.

v.

Sleeper, 71 Cal. 290.

Governed by section 6961. The provisions of section 5961 apply
exchanges in which the value of the thing to be given by either party

§ 6004.

to all

1440
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Deposit.

dollars or more.
§ 3997.]

is fifty

[R. C. 1905,

§

5444

;

Civ. C. 1877,

§§ 6004-6" 11/
§

1030; R. C.

180£>,

Statute of frauds rules apply to contracts for exchange same as contracts to sell
personal property. Talbot v. Boyd, 11 N. D. 81, 83 N. W. 1026.
Effect of taking possession on exchange of lands without writing to satisfy statute
of frauds. 3 L.R.A.(N.S.) 804.

The provisions of the chapter on
§ 6005. Governed by chapter on sale.
sale apply to exchanges. Each party has the rights and obligations of a seller
as to the thing which he gives and of a buyer as to that which he takes.
[R. C. 1905, § 5445; Civ. C. 1877, § 1031; R. C. 1899. § 3998.]
As to who are buyer and seller on exchange of personal property. Talbot v. Boyd.
11 N. D. 81, 83 N. W. 1026.
As to right to rescission not existing under executed sales for breach of warranty.
Simonson v. Jenson, 14 N. D. 417, 104 N. W. r>13.

As to similar provision in Cal. Civ. Code, $ 1806, see Gilbert v. Sleeper, 71 Cal. 290,
12 Pnc. 172.

On an exchange of money each party
§ 6006. Money warranted genuine.
thereby warrants the genuineness of the money given by him. [R. C. 1905,
§ 5446; Civ. C. 1877, § 1032; R. C. 1899, § 3999.]

CHAPTER

59.

DEPOSIT.

Article

1.
2.

3.
4.
5.

6.
7.
8.

Deposit in General, §§ 6007-6012.
Obligations of the Depositary. §§ 0013-6018.
Deposit por Keeping, §§ 6019-6026.
Gratuitous Deposit. §§ 6027-6030.
Storage, §§ 6031-6035.
Innkeeper, §§ 6036-6039.
Fending, §§ 6040-6048.
Deposit for Exchange, § 6049.
Article

1.

— Di:roMT

in General.

A

deposit may be voluntary or involuntary;
§ 6007. Deposit classified.
and for safe keeping or for exchange. IR. C. 1905, § 5447; Civ. C. 1877.
1033;
R.
C.
1899,
4000.]
§
§
voluntary deposit is made by one giving to another
§ 6008. Voluntary.
with his consent the possession of personal property to keep for the benefit
of the former or of a third party. The person giving is called the depositor
and the person receiving the depositary. [R. C. 1905. § 5448; Civ. C. 1877,
§ 1034; R. C. 1899. § 4001.]
A general deposit subject to check hv countv treasurer of county funds, not a loan.
Allihone v. Ames, 9 S. D. 74, 68 N. W. 165, 33 L.R.A. 585.
This section in general and covers all kinds of deposits. Hawkins v. Hubbard, 2 S. D.
631, 51 N. W. 774.
Public oflicer depositing funds in bank which fails as bailee. 36 L.R.A.(N.S.) 200.

A

An involuntary deposit is made
the accidental leaving or placing of personal property in the possession of any person without negligence on the part of its owner; or,
2. In cases of fire, shipwreck, inundation, insurrection, riot or like extraordinary emergencies by the owner of personal property committing it
out of necessitv to the care of any person. [R. C. 1905, § 5449; Civ. C. 1877,
§ 1035: R. C. 1899. § 4002.]
The person with whom
§ 6010. Duty of depositary under last section.
a thing is deposited in the manner described in the last section is bound to
take charge of it if able to do so. [R. C. 1905. § 5450; Civ. C. 1877, § 1036;
R. C. 1899, § 4003.]
§ 6009. Involuntary.
1.

By

91
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Dry-"

'.

A

deposit for keeping is one in which the depositary
§ 6011. For keeping.
is bound to return the identical things deposited.
Civ.
[R. C. 1905, § 5451
C. 1877, § 1037; R. C. 1899, § 4004.]
deposit for exchange is one in which the <i<
§ 6012. For exchange.
;

A

positary

which

is

-

only bound to return a thing corresponding in kind to Dv.r
deposited.
[R. C. 1905, § 5452; Civ. C. 1877, § 1038; R. C. 18W.

is

§ 4005.]

Article

2.

— Obligations of the Depositary.

on demand. Exceptions. A depositary must deliver ti
thing to the person for whose benefit it was deposited on demand, wheth<-i
the deposit was made for a specified time or not, unless he has a lien upon
the thing deposited, or has been forbidden or prevented from doing so by
the real owner thereof, or by the act of the law and has given the notierequired by section 6016.
[R. C. 1905, § 5453; Civ. C. 1877, § 1039; R. C.
-

§ 6013. Delivery

1899, § 4006.]
YVhcn replevin will not lie against depositary. What constitutes an escrow. Nichols
Co. v. Bank, 6 N. D. 404, 71 N. \V. 135.
Liability of safety deposit companies. 72 Am. St. Rep. 206.
Duty of bank as to payment of money held as bailee. 21 L.R.A.(N.S.) 816.
Right of bailee to assert against his bailor the hostile, adverse, paramount title of a
third person.
33 LJR. A. ( N.a. ) 681.
Conversion of coin by bailee, payment for in coin. 20 L.R.A. 522.
Duty of carrier to recognize demands of stranger on property delivered to it for
transportation.
12 L.R.A. ( .N .S. ) 254.

& Shepard

A

depositary is not bound to
§ 6014. Demand prerequisite to delivery.
deliver a thing deposited without demand even when the deposit is made for
a specified time. [R. C. 1905, § 5454; Civ. C. 1877, § 1040; R. C. 1899, § 4007.]
depositary must deliver the thing deposited
§ 6015. Place of delivery.
at his residence or place of business as may be most convenient for him.
[R. C. 1905, § 5455; Civ. C. 1877, § 1041; R. C. 1899, § 4008.]
depositary must give prompt
§ 6016. Prompt notice of adverse claim.
notice to the person for whose benefit the deposit was made of any proceed
ings taken adversely to his interest in the thing deposited, which may tend
to excuse the depositary from delivering the same to him. [R. C. 1905, § 5456
Civ. C. 1877, § 1042 R. C. 1899. § 4009.]
depositary who believes thai
§ 6017. Notice of wrongful detention.

A

A

;

A

a thing deposited with him is wrongfully detained from its true owner
may give him notice of the deposit; and if within a reasonable time afterwards he does not claim it and sufficiently establish his right thereto and indemnify the depositary against the claim of the depositor, the depositary
is exonerated from liability to the person to whom he gave the notice upon
returning the thing to the depositor or assuming in good faith a new obligation changing his position in respect to the thing to his prejudice.
[R.
1905, § 5457 ; Civ. C. 1877, § 1043 R. C. 1899, § 4010.]
6018.
Delivery
disagreeing
owners.
If
to
a
thing
deposited
is
owned
§
jointly or in common by persons who cannot agree upon the manner of its
delivery, the depositary may deliver to each his proper share thereof, if it
[R. C. 1905, § 5458; Civ. C. 1877.
can be done without injury to the thing.
§ 1044; R. C. 1899, § 4011.]
?

C

;

Article

3.

— Deposit

for Keeping.

A

depositor must indem§ 6019. Indemnity to depositary for damages.
nify the depositary:
1. For all damage catised to him by the defects or vices of the thing deposited; and,
2. For all expenses necessarily incurred by him about the thing other
than such as are involved in the nature of the undertaking.
[R. C. 1905.
? 5-159; Civ. C. 1877, § 1045; R. C. 1899, § 4012.]
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Deposit.

§§ 6019-6026

1. Duty to Inform bailee as to character of horfe.
12 L.R.A. 397.
Liability to servants of bailee for injuries eau&fd by condition of thine bailed.
46
L.R.A. 115.
Responsibility of lender of chattel for injuries to the borrower or a third person due
to its unsafe condition. 12 L.R.A.(N.S.) 632.
Imputing bailee's negligence to bailor in action by latter against third person for
destruction of property.
17 L.RJUN.S.) 925; 27 L.R.A.(N.S.) 690.
Peraon in charge of a vehicle under a contract purporting to be a bailment or lease,
aa a servant of the owner aa to third persons injured by the vehicle.
6 L.R.A.(N.S.) 544.
9. Improvement of personal property at request of bailee as creating liability against
the bailor or the property. 38 L.JLA."(N.S.) 97.

§ 6020.

Care of animals.

them with suitable food and
§

A

depositary of living animals must provide

and treat them kindly. [R. C. 1905,
§ 4013.1
Care required of keeper of boarding stable. 23 L.R.MN.S.) 188.
Presumption and burden of proof aa to negligence of agister in case of loas or injury.

5460; Civ. C. 1877.
43 L.R,A.(N.S.)

§

shelter

1046; R. C. 1899.

1186.

A

depositary may not use the thing de§ 6021. May not use deposit.
posited or permit it to be used for any purpose without the consent of the
.lepositor. He may not, if it is purposely fastened by the depositor, open it
without the consent of the latter except in case of necessity. [R. C. 1905,
Civ. C. 1877, § 1047; R. C. 1899, § 4014.1
§ 5461
;

A pledgee cannot use pledged propertv either us compensation for its keeping or otherwise, unless with pledgor's consent. HaVkins v. Hubbard, 2 S. D. 631, 51 N. W. 774.
Liability of bailee for misuser. 13 Am. Dec. 619.

§ 6022. Damages for wrongful use. A depositary is liable for any damage
happening to the thing deposited during his wrongful use thereof, unless
such damage must inevitably have happened though the property had not

been thus used. [R. C. 1905, § 5462; Civ. C. 1877. § 1048; R. C. 1899, § 4015.]
If a thing deposited is in actual danger of
§ 6023. Sale if perishing.
perishing before instructions can be obtained from the depositor, the depositary may sell it for the best price obtainable and retain the proceeds
as a deposit, giving immediate notice of his proceedings to the depositor.
[R. C. 1905, § 5463 ; Civ. C. 1877, § 1049; R. C. 1899, § 4016.1
If a thing is
§ 6024. When willfulness or gross negligence presumed.
lost or injured during its deposit and the depositary refuses to inform the
depositor of the circumstances under which the loss or injury occurred so
far as he has information concerning them, or willfully misrepresents the
circumstances to him, the depositary is presumed to have willfully or by
gross negligence permitted the loss or injury to occur.
[R. C. 1905, § 5464;
Civ. C. 1877, § 1050; R. C. 1899, § 4017.1
As to similar provision in Cal. Civ. Code, i 1838. see WilBon v. Southern P. R. Co.,
53 Cal. 735.

So far as any service
§ 6025. Rules governing services by depositary.
is rendered by a depositary or required from him his duties and liabilities are
prescribed by chapters 62, 63 and 64.
[R. C. 1905, § 5465; Civ. C. 1877,
R. C. 1899, § 4018.1
§ 1051
§ 6026. Measure of liability. The liability of a depositary for negligence
cannot exceed the amount which he is informed by the depositor or has
reason to suppose the thing deposited to be worth. [R. C. 1905, § 5466; Civ.
C. 1877, 6 1052 R. C. 1899, § 4019.]
;

;

Liability of bailee for interest.
28 L.R.A.(N.S.) 6.
Liability of a bailee under a contract requiring him to return or pay for the subject
14
of the bailment, in case of its loss or destruction without fault on hia part.
L.R-A.(N.S.) 1090.
47 L.R.A. 305.
Liability of bailee of bicycle.
29
Liability of bailee for wrongful appropriation by hia servant of thing bailed.

L.R.A.

92.'

57 L.R.A. 680.
Liability of infant bailee for negligence or wilful injury.
to similar provision in Cal. Civ. Code, f 1840, see Cussen v. Southern California
Sav. Hank,
Cal. 534, 85 Am. St. Rep. 221, 65 Pac 1099.

As

m
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CIVIL CODK.
Article

4.

— Gratuitous

Deposit.

Deposit.

§ 6027. Defined. Gratuitous deposit is a deposit for which the depositary
receives no consideration beyond the mere possession of the thing deposited.
(R. C. 1905, § 5467; Civ. C. 1877,
§ 1053; R. C. 1899, § 4020.]
§ 6028. Involuntary, gratuitous.
An involuntary deposit is gratuitous,
the depositary being entitled to no reward. [R. C. 1905. § 5468; Civ. C. 1877.
§ 1054; R. C. 1899, § 4021.]
§ 6029. Use slight care.
gratuitous depositary must use at least slight
«are for the preservation of the thing deposited.
[R. C. 1905, § 5469 Civ.
C. 1877, § 1055; R. C. 1899. § 4022.]

A

;

Liability of gratuitous bailees. 38 Am. St Rep. 779.
for nonfeasance.
23 Am. Dec. 322.
Right of action for negligent breach of gratuitous undertaking.
Liability of storekeeper for property stolen from customer.

12

LJLA.(N.S.)

10 L.R.A.(N\S.) 314.

When

§ 6030.

duties cease. The dutfes of a gratuitous depositary cease:
his restoring the thing deposited to its owner; or,
his giving reasonable notice to the owner to remove it, the owner
failing to do so within a reasonable time.
But an involuntary depositary
1.

2.

Upon
Upon

under subdivision 2 of section 6009 cannot give such notice until the emergency that gave rise to the deposit is passed. [R. C. 1905, § 5470; Civ. C.
1877, § 1056; R. C. 1899. § 4023.]
As to what constitutes ordinarv care
N. D. 495, 117 N. W. 857.

in care of lire stock.

McBride

v.

Wallace, 17

Article 5.— Storage.

A deposit not gratuitous is called storage. The de§ 6031. Defined.
positary in such case is called a depositary for hire. [R. C. 1905, § 5471; Civ.
<\ 1877. § 1057; R. C. 1899, § 4024.]
A depositary for hire must use at least
§ 6032. Must use ordinary care.
ordinary care for the preservation of the thing deposited.
[R. C. 1905,
5472;
Civ.
C. 1877, § 1058; R. C. 1899, § 4025.]
§
Liability of bailee for damages to goods received for cold storage,
52 L.R.A. 106;
38 L.R.A.(N.S.) 994.
cl
vi
-of

carrier fur lost property in check room.
20 L.R.A. (X.S.> 534.
livery stable keeper for loss of property of patron.
3 L-.R.A.(X.R.)
keeper of bath house for loss of guest's valuables. 6 L.R^A.(N.S-)

348.
828.

In the absence of a different agreement or
§ 6033. Right to compensation.
visage a depositary for hire is entitled to one week's hire for the sustenance
and shelter of living animals during any fraction of a week and to half a
month's hire for the storage of anv other propertv during anv fraction of
a half month.
[R. C. 1905, § 5473 ;*Civ. C. 1877. § 1059; R. C. 1*899, § 4026.]
In the absence of an agreement as to the
§ 6034. Termination of deposit.
length of time during which a deposit is to continue it may be terminated
by the depositor at anv time and by the depositary upon reasonable notice.
[R. C. 1905, § 5474; Civ. C. 1877, § 1060; R. C. 1899, § 4027.]
Notwithstanding an agreement
Payment for full time.
§ 6035. Same.
respecting the length of time during which a deposit is to continue, it raay
be terminated by the depositor on paying all that would become due to the
depositarv in case of the deposit so continuing,
Civ. C.
f R. C. 1905, § 5475
1877, § 1061: R. C. 1899. § 4028.]
;

Article 6.— Innkeeper.

No
Special arrangements.
§ 6036. Liability for the loss of property.
innkeeper or hotel keeper, whether individual, partnership or corporation,
who constantly has in his inn or hot2l a metal safe or suitable vault in good
order and fit for the custody of money, bank notes, jewelry, articles of gold
and silver manufacture, precious stones, personal ornaments, railroad mile1444

CIVIL CODE.

Deposit.

§§ 6036-6039

age books or tickets, negotiable or valuable papers and bullion, and who
keeps on the doors of the sleeping rooms used by guests suitable locks or
bolts, and on the transoms and windows of said rooms suitable fastenings,
and who keeps a copy of this section printed in distinct type constantly
posted in not less than ten conspicuous places in all in said hotel or inn,
shall be liable for the loss or injury suffered by any guest, unless such guest
has offered to deliver the same to such innkeeper or hotel keeper for custody
in such metal safe or vault, and such innkeeper or hotel keeper has omitted
or refused to take it and deposit it in such safe or vault for custody and to
give such guest a receipt therefor.
Provided, however, that the keeper of
any inn or hotel shall not be obliged to receive from any one guest for
deposit in such safe or vault any property hereinbefore described exceeding
the total value of three hundred dollars and shall not be liable for any excess
for such property, whether received or not.
[1913, eh. 183, § 1; R. *C. 1905.
§ 5477: Civ. C. 1887, § 1063; R. C. 1899, § 4030.]
This is section 1 of Laws 1913, cb. 183, which, in section 11 thereof, expressly repeal*

•

U

R. C. 1905,
5476, 5477.
Liability of innkeeper, and lien on baggage of guest. McClain v. Williams, 11 S. D.
227, 76 N. W. 930, 49 L.R.A. 610, 74 Am. St. Rep. 791.
Landlord liable for injurv to goods in Bain pic room resulting from want of ordinarv
care. Scheffer v. Corson, 5 S. D. 233, 58 N. W. 555.
Liability of innkeeper for goods of their guests. 18 Am. Rep. 130; 99 Am. St. Rep.
577.

For what goods of guests liable. 69 Am. Dec. 221.
Effect of statute limiting innkeeper's liability for goods not delivered into his custody. 22 L.RJMN.S.) 577.
Presumption of negligence of innkeeper from injurv to property of guest.
20
L.RJV.(N.S.) 1027.
Liability for loss or destruction of commercial traveler's samples.
35 L.R.A.(K.S.)
350.
Duty of innkeeper as to effects of one tfho has left without intention of returning
495.
as guest. 28 L.R.A. ( X.S.
Effect of guest'B noncompliance with regulations. 6 L.R.A. 486.
When contributory negligence of guests relieves from liability. 41 Am. Rep. 777.
.

)

But such innkeeper or hotel keeper may
§ 6037. Special arrangements.
by special arrangement with a guest receive for deposit in such safe or vault
any property upon such terms as they may agree to in writing, but every
innkeeper or hotel keeper shall be liable for any loss of the above enumerated
articles of a guest in his inn or hotel after said articles have been accepted
for deposit if caused by the theft or negligence of the innkeeper, hotel keeper
or any of his servants.
[1913. ch. 183, § 2.]
It shall be the duty of every
§ 6038. Duties of guests and innkeepers.
guest and of every one intending to be a guest of any hotel in this .state,
upon delivering to the proprietor of such hotel, or to his servants, any baggage or other articles of property of such guest for safe keeping (elsewhere
than to the room assigned to such guest), demand, and of such hotel proprietor to give, a check or receipt therefor in such case, to evidence "the fact
of such delivery; and no hotel proprietor shall be liable for the loss of or
injury to such baggage or other article of property of this guest, unless th»*
same shall have been actually delivered by such guest to such hotel proprietor or to his servants for safe keeping, or unless such loss or injury
shall have occurred through the negligence of such hotel proprietor or by
his servants or employes in such hotel.
[1913, ch. 183, § 3.]
The lia§ 6030. Character of liability as to such property; limitations.
bility of the keeper of any inn or hotel, whether individual, partnership or
corporation, for the loss of or injury to personal property placed by his
guests under his care, other than that described in the preceding sections
shall be that of a depository for hire, except in case of such loss or injury
is caused by fire not intentionally produced by the innkeeper, or his servants,
Provided, however, that in no case shall
such innkeeper shall not be liable.
such liability exceed the sum of one hundred and fifty dollars for each trunk
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and

Deposit,

and ten dollars for each box, bundle or package and contents so placed under his care, and all other miscellaneous effects, including wearing apparel and personal belongings, fifty dollars, unless he shall
have consented in writing with such guest to assume a greater liability.
And provided, further, whenever any person shall suffer his baggage or
property to remain in any inn or hotel, after leaving the same as a guest,
and after the relation of innkeeper and guest between such guest and the
proprietors of such inn or hotel has ceased, or shall forward the same to such
inn or hotel, before becoming a guest thereof, and the same shall be received
into such inn or hotel, such innkeeper may, at his option, hold such baggage
.

contents,

its

or property at the risk of such owner.
[1913, ch. 183, § 4; R. C. 1505, § 5476;
Oiv. C. 1877, § 1062; R. C. 1895, § 4029.]
See note to section 6036.

—

Article 7.
Finding.
One who finds a thing lost is not
§ 6040. Finder, depositary for hire.
bound to take charge of it but if he does so, he is thenceforward a depositary
[R. C.
for the owner with the rights and obligations of a depositary for hire.
1905, § 5478; Civ. C. 1877, § 1064; R. C. 1899, § 4031.]
Rights and liabilities of finder of property. 37 L.R.A. 116; 1 L.RJMN.S.) 477; 8
;

L.R.A.{N.S.) 95; 35 L.R.A.(N.S.) 979.
Rights inter se of joint finders of lost property. 19 L.R.A.(N.S.) 1201.
Trover in favor of finder. 18 Am. Dec. 55.
What constitutes finding and the remedies of the finder against third persons.

Am.

30

Kei>. 180.

If the finder of a thing knows or suspects
§ 6041. Must notify owner.
who is the owner, he must with reasonable diligence give him notice of the
finding and if he fails to do so, he is liable in damages to the owner and has
no claim to any reward offered by him for the recovery of the thing or to any
compensation for his trouble or expenses.
[R. C. 1905, § 5479; Civ. C. 1877.
§ 1065; R. C. 1899, § 4032.]
§ 6042. May require proof of ownership. The finder of a thing may in
good faith before giving it up require reasonable proof of ownership from any
person claiming it.
[R. C. 1905, § 5480; Civ. C. 1877, § 1066; R. C. 1899,
;

§

4033.]
§ 6043.

Compensation and reward. The finder of a thing is entitled to
compensation for all expenses necessarily incurred by him in its preservation
and for any other services necessarily performed by him about it and to
a reasonable reward for keeping it. [R. C. 1905, § 5481 Civ. C. 1877, § 1067
;

:

R. C. 1899, § 4034.]
§ 6044. Storing releases from liability. The finder of a thing may exonerate himself from liability at any time by placing it on storage with any
[R. C. 1905.
responsible person of good character at a reasonable expense.
§ 5482;. Civ. C. 1877, § 1068: R. C. 1899, § 4035.]
§ 6045. When finder may sell. The finder of a thing may sell it, if it is
a thing which is commonly the subject of sale, when the owner cannot with
reasonable diligence be found; or, being found, refuses upon demand to pay
the lawful charges of the finder in the following cases
1. When the thing is in danger of perishing or of losing the greater part
of its value; or,
2. When the lawful charges of the finder amount to two-thirds of its value.
IR. C. 1905. § 5483; Civ. C. 1877, § 1069; R. C. 1899, § 4036.]
sale under the provisions of the last section
§ 6046. Manner of sale.
must be made in the same manner as the sale of a thing pledged. [R. C. 1905,
§ 5484: Civ. C. 1877, § 1070: R. C. 1899, § 4037.]
§ 6047. Claim exonerated by surrender. The owner of a thing found
mav exonerate himself from the claims of the finder by surrendering it to
him in satisfaction thereof. [R. C. 1905, § 5485; Civ. C. 1877, § 1071; R. C.
•

A

1899. § 4038.]
1416
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§ 6048. No application to things abandoned. The provisions of this article
have no application to things which have been intentionally abandoned by

their owners. [B. C. 1905, § 5486; Civ. C. 1877, § 1072; R. C. 1899, § 4039.

j

Article 8.— Deposit fob Exchange.

A

deposit for exchange transfers to the
transferred by.
depositary the title to the thing deposited and creates between him and the
[R. C. 1905, § 5487
depositor the relation of debtor and creditor merely.
Civ. C. 1877, § 1073; R. C. 1899, § 4040.]
§ 6049. Title

Every general depo.it not a loan.
L.R.A. 585.

Allibone

CHAPTER

v.

Amei, 9

8. D. 74, 08

N. W. 165, 33

60.

LOANS.

Article

1.

2.

3.

Loan for Use, §§ 6050-6061.
Loan for Exchange, §§ 6062-6066.
Loan of Money, §§ 6067-6078.
Article

1.

— Loan for Use.

A

loan for use is a contract by which one gives to
another the temporary possession and use of personal property and the latter
agrees to return the same thing to him at a future time without reward for
its use.
[R. C. 1905, § 5488; Civ. C. 1877, § 1074; R. C. 1899, § 4041.]
§ 6050. Defined.

Loan of intoxicating liquors as a
Husband's

liability for

sale.

8 L.R.A.(N.S.)

money loaned wife

937; 31 L.R.A.(X.S.) 517.
65 L.R.A. 550.

to purchase necessaries.

A

loan for use does not trans§ 6051. Title and increase belong to lender.
fer the title to the thing: and all its increase during the period of the loan
belongs to the lender. [R. C. 1905, § 5489; Civ. C. 1877, § 1075; R. C. 1899,
4042.]
j
Sight of one loaning his property to another to claim title against the latter's
vendees or creditors. 25 L.R.A. (N.S.)* 778.

A

borrower for use must use great care for
§ 6052. Must use great care.
the preservation in safety and in good condition of the thing lent.
[R. C.
1005, § 5490; Civ. C. 1877, § 1076; R. C. 1895, § 4043.]
One who borrows a living
§ 6053. Treat animal with great kindness.
animal for use must treat it with great kindness and provide everything
necessary and suitable for it. [R. C. 1905, § 5491 ; Civ. C. 1877, § 1077 ; R. C.
1809. § 4044.]
borrower for use is bound to have and to
§ 6054. Degree of skill.
exercise such skill in the care of the thing lent as he causes the lender to
believe him to possess.
[R. C. 1905. § 5492; Civ. C. 1877, § 1078; R. C. 1899.
§ 4045.1
borrower for use must repair all deteriora§ 6055. Repair injuries.
rion.s or injuries to the thing lent which are occasioned by his negligence
however slight. [R. C. 1905. § 5493; Civ. C. 1877, § 1079; R. C. 1899, § 4046.]
§ 6056. Use only for anticipated purposes. The borrower of a thing for
use may use it for such purposes onlv as the lender might reasonably anticipate at the time of lending. [R. C. 1905, § 5494; R. C. 1877, § 1080; R. C.
1899, § 4047.]
§ 6057. Must not lend without consent. The borrower of a thing for use
must not part with it to a third person without the consent of the lender.
TR. C. 1905. § 5495; Civ. C. 1877, § 1081: R. C. 1899, § 4048.]
The borrower of a thing for use must
§ 6058. Expenses during loan.
l^ear all its expenses during the loan, except such as are necessarily incurred

A

A
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by hiin to preserve it from unexpected and unusual injury. For such exptn»e
he is entitled to compensation from the lender who may, however, exonerate
himself by surrendering the thing to the borrower.
[R. C. 1905, § 5496:
Civ. C. 1877, § 1082; R. C. 1899, § 4049.]
§ 6059. Indemnity, to borrower for defects.

The lender of a thing for
use must indemnify the borrower for damages caused by defects or vices
in it which he knew at the time of lending and concealed from the borrower.
[R. C. 1905, § 5497; Civ. C. 1877, § 10S3; R. C. 1899, § 4050.]
§ 6060. Return may be required at any time. The lender of a thing for
use may at any time require its return, even though he lent, it for a specified
time or purpose. But if on the faith of such an agreement the borrower ha*
made such arrangements that a return of the thing before the period agreed
upon would cause him loss, exceeding the benefit derived by him from tin*
loan, the lender must indemnify him for such loss, if he compels such return,
the borrower not having in any manner violated his duty. [R. C. 1905, § 5498
Civ. C. 1877, § 1084 R. C. 1899, § 4051.]
If a thing is lent for use for a specified
§ 6061. When to be returned.
time or purpose, it must be returned to the lender without demand as soon
as the time has expired or the purpose has been accomplished. In other cases
it need not be returned until demanded.
The borrower of a thing for use
must return it to the lender at the place contemplated by the parties at the
time of the lending; or if no particular place was so contemplated by them,
then at the place where it was at that time. [R. C. 1905, § 5199; Civ. C. 1S77.
§§ 1085, 1086; R. C. 1899, § 4052.]
;

Article 2.— Loan for Exchange.

A

loan for exchange is a contract by which one delivers
§ 6062. Defined.
personal property to another and the latter agrees to return to the lender
a similar thing at a future time without reward for its use.
[R. C. 1905.
§ 5500: Civ. C. 1877, § 1087; R. C. 1899, § 4053.]
lender to
the
6063.
by
Same. A loan which the borrower is allowed
§
treat as a loan for use or for exchange at his option is subject to all the provisions of this article.
[R. C. 1905, § 5501 Civ. C. 1877, § 1088 R. C. 1899.
;

;

4054.]
§ 6064. Transfers title. By a loan for exchange the title to the thing lent
is transferred to the borrower and he must bear all its expenses and is
entitled to all its increase.
[R. C. 1905, § 5502; Civ. C. 1877, § 1089; R. C.
1899, § 4055.]
lender for exchange
§ 6065. Cannot require different performance.
cannot require the borrower to fulfill his obligations at a time or in a manner
[R. C. 1905, § 5503
different from that which was originally agreed upon.
Civ. C. 1877, § 1090; R. C. 1899, § 4056.]
6060
apply
to a loan for
applicable.
6058
and
Sections
Sections
6066.
§
exchange. [R. C. 1905, § 5504; Civ. C. 1877, § 1091; R. C. 1899, § 4057.]
§

A

Article

3.

— Loan

A

op Monet.

loan of money is a contract by which one delivers a
§ 6067. Defined.
sura of money to another and the latter agrees to return at a future time
a sum equivalent to that which he borrowed. A loan for mere use is governed
by the article on loan for use. [R. C. 1905, § 5505; Civ. C. 1877, § 1092:
11. C. 1899, § 4058.]
Bank deposit not a loan. Allibone v. Ames, 9 S. D. 74, «8 N. W. 165, 33 LOLA. 5f5.
Loan of public money to citizens. 14 L.R.A. 475.
37 L.R.A. 233; 2*
l)amu','*-s recoverable for breach of contract to lend money.
L.K.A.iX.S.)

194.
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Eight of one loaning money for purchase price of property to be sulm.cato! t<>
vendor's lien. 37 L.R.A.(N.S.) 120:;.
Is money loaned to improve land part of the purchase price within the rule thnt a
purchase money lien takes priority over homestead rights. 41 L.R.A. (X.S.) 89.
Liability of corporation directors for loss by making loans.
55 L.R.A. TGI?.
Liability of bank directors in case of bad loans. 55 L.R.A. 751; 39 L.R.A.(X.S.) 173.
Creation of partnership by sharing in profits of making loans. 18 L.R.A.(X.S.) 1055.
Admissibility of books of account to prove loan. 52 L.R.A. 703.
Validity of loan when made in violation of law. 12 L.R.A.(X.S.) 603.
§ 6068. Repayment in current funds. A borrower of money must pay
the amount due in such money as is current at the time when the loan becomes
due, whether such money is worth more or less than the actual money lent.
[R. C. 1905, § 5506; Civ. C. 1877, § 1093; R. C. 1899, § 4059.)
§ 6069. Loan presumes interest. Whenever a loan of money is made it is
presumed to be made upon interest, unless it is otherwise expressly stipulated at the time in writing.
[R. C. 1905, § 5507; Civ. C. 1877, § 1094; R. C.
1

899. § 4060.]

§ 6070. Interest defined. Interest is the compensation allowed for the
or detention of money, or its equivalent.
[R. C. 1905,
§ 1095; R. C. 1899, § 4061.]
Special assessments bear interest at 7 per cent per annum from time of delinquency.
Hackney v. Elliott, 23 N. D. 373, 137 N. W. 433.

use, or forbearance,
?

5508; Civ. C. 1877,

As to similar provision in Cal. Civ. Code. $ V.M5. see People ex rel. Warfiold
Sutter Street R. Co., 129 Cal. 545. 79 Am. St. Kep. 137. 62 Pac. 104; Savings & L. Soc.
San Francisco, 131 Cal. 35(5, 63 Pac. 665.

v.
v.

§ 6071. Rate deemed annual. When a rate of interest is prescribed by
Jaw or contract without specifying the period of time by which such rate
to be calculated it is to be deemed an annual rate. [R. C. 1905, § 5509; Civ.

is

r. 1877, §

1096: R. C. 1899, § 4062.]
As to similar provision in Cal. Civ. Code, i 1916, see Rogers
Pac. 97.

v.

Jones, 92 Cal. 80, 28

§ 6072. Legal rate seven per cent. Interest for any legal indebtedness
seven per cent per annum, unless a different rate is
contracted for in writing and all contracts shall bear the same rate of interest
after they become due as before, unless it clearly appears therefrom that
>nch was'not the intention of the parties. [R. C. 1905, § 5510 ; 1890, ch. 184,
1893, ch. 131, § 1; R. C, 1899, § 4063.]
§ 1
As to mortgage given for usurious rate of interest sot being void. Grove v. Great
Northern Loan Co., 17 N. D. 352, 116 X. W. 345.
shall be at the rate of

:

As to similar provision in Cal. Civ. Code. § 1917, see Marshall v. Levy, 66 Cal. 236.
Pac. 155; Gafnev v. San Francisco. 72 Cal. 146. 13 Pnc. 467; Heald v. Hendy. 89 Cal.
632, 27 Pac. 67; Los Angeles v. Citv Bank, 100 Cal. 18, 34 Pac. 510; Sawyer v. Colgan, 102
Cal. 283, 36 Pac. 580, S34; Hopkins v. Contra Costa County, 106 Cal. 566, 39 Pac. 933
Molineux v. State, 109 Cal. 37s. :o Am. St. Rep. 49, 42 Pac. 34; Enstcrbrook v. Farquharson, 110 Cal. 311, 42 Pac. 811; Yndart v. Den, 116 Cal. 533, 58 Am. St. Rep. 200.
48 Pac. 618; Savings Si L. Soc. v. San Francisco, 131 Cal. 356, 63 Pac. 665: National
Kank v. Greenlaw, 134 Cal. 673, 66 Pac. 963.
,

No person, firm, company or corporation shall
§ 6073. Usury defined.
directly or indirectly take, or receive, or agree to take or receive in money,
greater
-.roods or things in action or in any other way any greater sum or any
value for the loan or forbearance of money, goods or things in action than
same
the
interest
of
computation
the
in
and
annum;
twelve per cent per
Any violation of this section shall be deemed
shall riot be compounded.
interest
on
usurious
usury; provided, that any contract to pay interest not
overdue shall not be deemed usury. [R. C. 1905, § 5511; 1890. ch. 184, § 2:
1893, ch. 131, § 2; R. C. 1899 r § 4064.]
Action to recover usury. Hanson v. Bank. 6 X. D. 212. 69 N. W. 202.
Counterclaim cannot be maintained to recover whole interest. Wood v. Cutnbertson.
21 X. W. 3.
3 l).
r v.
Usurious contract; compensation for procuring loan. Vermont Loan 4 Trust Co.
Whitened. 2 X. D. 82, 43 X. W. 318.
1449
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Folsora v. Ki'Effect of a new statute upon acta performed under a former statute.
bourne, 5 N. D. 402, 67 X. W. 291; Nat. Bank v. Lcmke, 3 X. I). 154, 54 X. W. 019.
Applies only to unliquidated claims, and not to interest on accounts stated monthly
and assented to by debtor. McCuish v. Smail, 13 S. D. 397, 83 X. W. 426.
Citv warrants draw interest after presentation and refusal of payment for want of
funds*.
Freeman v. City of Huron, 10 S. D. 368, 73 X. W. 2G0.
Contract to pav more than 7 per cent must be in writing signed by parties or their
duly authorized agent. Tucker v. Randall, 10 S. D. 581, 74 X. W. 1036.
Notes bearing 6 per cent interest continue to bear such interest after maturity whereafter due rate is not mentioned.
Hinricha v. Brady, 23 S. D. 250, 121 X. W. 777.
Usury in exacting payment of interest for full term upon payment of debt before
maturity. 2S L.R.A. (X.S.I 113.
Usury as affected bv question whether transaction is purchase or discount of note or
bill.
16 L.R.A. 224.
Issuance of corporate bonds at less than par as usury. 35 L.R.A.( X.S.I 1106.
620.
29 L.R.A.(X.S.
Applicability of uaurv law to loans other than of money.
Computation of interest on the basis of thirty days for a month, or three hundred and
5 L.R.A.(X.S.) 592.
sixty days for a year, as usury.
Commissions charged borrower by lender's agent as usury. 19 L.R-A.(X.S.) 391.
Usury by fixed premium of association. 35 L.R.A. 244.
Fines in building and loan associations. 35 L.R.A. 215.
Agreement for interest after maturity. 49 L.R.A. 550.
Usury in deferred payments of purchase money. 27 L.R.A. 565; 28 L.R.A.(X.S. 102.
Right, in case of renewal of loan, to compute interest on basis of including accumulated interest as part of principal of renewal. 6 L.U.A.(X.S.t 612.
Validity of agreement, made before interest becomes due. to pay interest on interest.
33 L.R.A. (X.S.) 296.
)

\

§ 6074. Legalizing interest over seven per cent on written evidence of indebtedness. All notes and other written evidences of indebtedness made
prior to the taking effect of this act, and providing for interest at a rate not
exceeding twelve per cent per annum are hereby declared to be legal and
valid for all purposes in so far as the rate of interest is concerned.
[1911.
ch. 311. § 1.]

§ 6075. Interest taken in advance. The interest which would become due
at the end of the term for which a loan is made, not exceeding ninety days*
interest in all, may be deducted from the loan in advance if the parties thus
a ? ree.
[R. C. 1905, § 5512; Civ. C. 1877, § 1099; R. C. 1895, § 4065.1
Lawfulness of taking interest in advance. 29 L.R.A. 761.

The taking, receiving, reserving or char gin tr
is allowed by sections 6073 and 6075 when knowingly done, shall be deemed a forfeiture of the entire interest which the
note, bill or other evidence of debt carries with it or which has been agreed
to be paid thereon.
In case the greater rate of interest has been paid, the
person by whom it has been paid, or his legal representatives, may recover
back in an action for that purpose twice the amount of interest thus paid
from the person taking or receiving the same; provided, that such action is
commenced within two years from the time the usurious transaction occurred.
[1913, ch. 311, § 2; R. C. 1905, § 5513; Civ. C. 1877, § 1100; 1887, ch. 207, § 1
1893, ch. 131, § 3; R. C. 1895, § 4066.)

*§ 6076. Penalty for usury.
a rate of interest greater than

:

Sale of land under mortgage foreclosure cannot be set aside because contract v**usurious. Robinson v. McKinncy, 4 D. 290, 29 X. W. 658.
Does not apply to payments of legal interest made more than three years, prior to
commencement of action* on principal debt. Wilson v. Selby, 7 8. D. 494, 64 N. W. 537.
When contract is usurious. Hogdon v. Davis, 6 D. 21. 50 X. W. 478.
Plea of usury cannot be urped in foreclosure proceeding by one who buys merely equity
of redemption. Hill v. Building Co., 6 S. D. 160, 60 X. W. 752. 55 Am. St. Rep. 819.
Repeal of usury statute does not affect prior transactions. Nat. Bank v. Lemke. 3
N. D. 154, 54 X. W. 919.
Recovery of usurious interest. Wood v. Cuthbertson, 3 D. 328. 21 X. W. 3.
Xone but party to usurious contract or his heirs, devisees or personal representative*,
can avoid it. Calm v. Bank, 1 S. D. 2 ?7. 46 X. W. 1*5; Lealos v. Bank, 9 X. D. 60. 81

N. W.

56.

Commission for making loan;
v.

Whitehed, 2 X. D.

82, 49

sb recovery

effect

X. W. 318.
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That rate of interest in mortgage is not separately stated will not make usurv.
aom
Kilbourne, 5 X. D. 402, 67 N. W. 291.
No rccowry unless interest has been paid. Davcv v. Bank, 8 S. D. 214, 66 X. W.
National banks

N.

may

charge rates allowed by state.

Guild

v.

Bank, 4

Fol-

122.
S. D. 566, 57

\V. 499.

Interest upon interest is not usury. Hovey v. Edmison, 3 D. 449, 22 X. W. 591.
Without specific plea of usury, mortgagor must pay agreed bonus in addition to
principal and interest. Yankton Building Ass. v. Dowling, 10 S. D. 535, 74 X. W.
436.
Foreclosure proceedings cannot be attacked for usury. N. W. Trust Co. v. Bradlev,
9 S. D. 495, 70 N. W. 648.
Double amount of all usurious interest pavmente made mar be recovered. Waldmer
T. Bowden State Bank, 13 X. D. 604, 102 X.*\V. 169, 3 A. & E. Ann. Caa. S47.
Judgment non obstante veredicto in favor of defendant should be entered where
plaintiff on cross-examination admits facts establishing defense.
Miller v. Bank of
H irvcy, 22 X. D. 538, 134 X. \V. 74.">.
I'sury by national bank.
56 L.RJL 673.
Penalty against national bank for taking illegal interest. 56 L.R.A. 673.
Recovery of penalty for usury on transfer of property in satisfaction of usurious debt.

36 L.R.A.{X.S.) 135.
Kight of bank acquiring paper void for usury as between prior parties, under statute
prescribing special and exclusive penalties "against bank which takes usury.
10
L.R.A. (X.S.) 626.
Usury as affecting receipt of commercial paper as payment. 35 L.R.A. (X.S.) 72.
Effect as between the parties of transfer of propertv in "satisfaction of usurious debt.
36 L.R.A. (X.S.) 134.
Suit to set aside judgment for usury; who may maintain. 54 L.R.A. 765.
Usury as ground for injunction against judgment. 31 L.R.A. 761.
By confession. 30 L.R.A. 239.
Enforceability of judgment containing usury.
3 L.R.A.(X.S.) 715.
Right of alleged fraudulent grantee to show that judgment against grantor was based
on usurious transaction. »i7 L.R.A. 601.
Right to open judgment to let in defense of usury. 12 L.R.A. (X.S.) 659.
Defense of usurv as against holder of negotiable paper transferred after maturity.
46 L.R.A, 767.
Usury in renewal contract as affecting original agreement. 33 LJt.A. 633.
Injunction against sale under power in mortgage because of usury. 35 L.R.A. (N.S.
i

Ull.

Conclusiveness of
L.R.A.(X.S.) 790.

stated

or

settled

account

usurious

containing

interest.

2:.

Effect of usury on right of accommodation partv who has been obliged to pay bill or
note to recover from accommodated party. 37 L.R.A.(N.S.) 784.
Effect of payment of usury.
53 L.R.A. 316.
1«»
Right of transferee of mortgaged property to set up usury in the mortgage.
L.R.A.(N.S.) 857.
The right of a vendee of real estate which i* subject to a lien, to raise the question of
usury. 8 L.R.A.(X.S.) 814.
Pet-off as to usury on foreclosure.
21 L.R.A. 323.

§ 6077. Judgments bear seven per cent. Interest is payable ou judgments
recovered in the courts of this state at the rate of seven per cent per annum,
rate, but such interest must not be compounded in anv
[R. C. 1905, § 5514; Civ. C. 1877, § 1101 R. C. 1899. § 4067.1
As to similar provision in Cal. Civ. Code. J 1920, see People ex rel. Warfield v.
Sutter Street R. Co., 129 Cal. 545, 79 Am. St. Rep. 137, 62 Pac. 104; Columbia Sav.
Bank v. Los Angeles County, 137 Cal. 467, 70 Pac. 308.
§ 6078. Same rate before and after breach. Any legal rate of interest
stipulated by a contract remains chargeable after a breach thereof, as before,
[R. 0.
until the contract is superseded by a verdict or other new obligation.
1905, § 5515; Civ. C. 1877, § 1102; R. C. 1899. § 4068.]
As to note bearing same rate after as before maturity. Colonial & U. S. Mortg. C «.
. Flemington, 14 X. D. 181, 116 Am. St. Rep. 670, 103* X. W. 929.
Aa to interest on annual instalments of interest being 7 per cent. Hinrichs . Brad>
23 S. D. 250, 121 X. W. 777.

and no greater
manner or form.

;

1461

Digitized by

Google

CIVIL CODE.

§§ 60?y-608(i

CHAPTER

Hiring.

61.

HIRING.

Abticlb

1.
2.

3.

Hiring in General, §§ 6079-6089.
Hiring of Real Property, §§ 6090-6099.
Hiring of Personal Property, §§ 6100-6104.
Article

1.

— Hiring

in

General.

§ 6079. Defined. Hiring is a contract by which one gives to another the
temporary possession and use of property, other than money, for reward and
the latter agrees to return the same to the former at a future time.
[R. C.
1905, § 5516; Civ. C. 1877, § 1103; R. C. 1899, § 4069.]
Contract to farm land on shares not one of hire, but nature of adventure. Bowers
v. Graves & Vinton Co., 8 S. D. 385, 66 N. VV. 931.
Contract for use of horses and for their return to owner is one of hiring and not for
transportation.

Schlosser v. Great Northern R. Co., 20 X. D. 406,

W.

127 X.

502.

§ 6080. Products belong to hirer. The products of a thing hired during
the hiring belong to the hirer. [R. C. 1905, § 5517 Civ. C. 1877, § 1104; R. C.
1899. § 4070.
§ 6081. Quiet possession. An agreement to let upon hire binds the letter
to secure to the hirer the quiet possession of the thing hired during the term
of the hiring against all persons lawfully claiming the same.
[R. C. 1905,
§ 5518; Civ. C. 1877, § 1105; R. C. 1899, § 4071.]
As to similar provision in Cal. Civ. Code, § 1927, see Dwver v. Carroll, 86 Cal. 29S,
24 Pac. 1015; McDowell v. Hyman, 117 Cal. 67, 48 Pac. 984.
;

§ 6082. Ordinary care. The hirer of a thing must use ordinary care for
preservation in safety and in good condition. [R. C. 1905. § 5519 Civ. C.
1877, § 1106; R. C. 1899, § 4072.]
The hirer of a thing must repair all deteriora§ 6083. Repair injuries.
tions or injuries thereto occasioned bv his ordinary negligence.
[R. C. 1905,
§ 5520; Civ. C. 1877, § 1107; R. C. 1899. § 4073.]
6084.
Use only for purpose let. When a thing is let for a particular
§
purpose the hirer must not use it for any other purpose and if he does the
letter may hold him responsible for its safety during such use in all events
or may treat the contract as thereby rescinded
(R. C. 1905, $ 5521; Civ. C.
1877, § 1103; R. C. 1899. 5 4074.]
Liability of hirer for driving team to place where it was not hired to go.
26 L.R.A.
its

;

;

366.
Liability of hirer for injury to horse while being used for a purpose other
for which it was hired
2? L.R.A (X.S.) 1106.

than that

.

When

terminate hiring. The letter of a thing may
terminate the hiring and reclaim the thing before the end of the term agreed
§ 6085.

letter

may

upon
1. When the hirer uses
contrary to the agreement
2. When the hirer does
such repairs as he is bound

or permits a use of the thing hired in a manner
of the parties; or,
not within a reasonable time after request make
to make. [R. C. 1905, § 5522; Civ. C. 1877, § 1109
;

R. C. 1899, § 4075.]
§ 6086. When hirer may terminate. The hirer of a thing may terminate
the hiring before the end of the term agreed upon:
1. When the letter does not within a reasonable time after request fulfill his
obligations, if any, as to placing and securing the hirer in the quiet possession of the thing hired, or putting it into a good condition, or repairing; or,
2. When the greater part of the thing hired or that part, which was and
which the letter had at the time of the hiring reason to believe was the
material inducement to the hirer to enter into the contract, perishes from
1453
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Civ. C. 1877, § 1110; R. C. 1899,

[R. C. 1905.

hirer.

4076.]

f
Failure of landlord to furnish heat for building according to contract, will be
Russell v. Olson, 22 N. D. 410, 37
regarded as constructive eviction of tenant.
L.R.A. (N.S.) 1817, 133 N. W. 1030.
;

When hiring terminated. The hiring of a thing terminates
the end of the term agreed upon.
the mutual consent of the parties.
the hirer acquiring a title to the thing hired superior to that of the
3.
letter or
4. By the destruction of the thing hired.
[R. C. 1905, § 5524 Civ. C. 1877,
S 1111; R. C. 1899,
§ 4077.]
As to similar provision in Cal. Civ. Code, $ 1933, see McKisaick v. Aahbv. 98 Cal.
§ 6087.
1.

2.

:

At

By
By

;

422, 33 Pac. 729.
terminated
§ 6088.

When

by death. If the hiring of a thing is terminable
at the pleasure of one of the parties it is terminated by notice to the other
of his death or incapacity to contract. In other cases it is not terminated
thereby. [R. C. 1905, § 5525; Civ. C. 1877, § 1112; R. C. 1899, § 4078.]

When the hiring of a thing is
§ 6089. Proportionate hire paid, when.
terminated before the time originally agreed upon the hirer must pay the
duo proportion of the hire for such use as he has actually made of the thing,
[R. C. 1905,
unless such use is merelv nominal and of no benefit to him.
§ 5526: Civ. C. 1877, § ill3; R. C. 1899, § 4079.]

Article 2.— Hiring of Heal Pboperty.
The lessor of a building in§ 6090. Obligations of lessor of dwelling.
tended for the occupation of human beings must in the absence of an agreement to the contrary put it into condition fit for such occupation and repair
all subsequent dilapidations thereof, except that the lessee must repair all
deteriorations or injuries thereto occasioned by his ordinary negligence.
|R. C. 1905, § 5527 Civ. C. 1877, § 1114; R. C. 1899, § 4080.]
;

Cellar and first story of business block not a building intended for occupation of
beings." Edmison v. Asleson. 4 D. 145, 27 X. W. 82.
•As to counterclaiming damages in action for rent.
Torreson v. Walla, 11 N. D. 481,
92 X W. 834.
Parol proof admissible to prove notice to owner of condition of building. Prior v.
Sanborn Co., 12 S. D. 86, 80 N. W. 169.
Liability of lessor of place of amusement for safetv of patrons. 14 L.R.A. (N.S.) 284;
32 L.R.A.(N.S.) 715; 42 L.R.A. (X.S.) 1073.
Tenant's duty to leave premises in good condition. C4 L.R.A. 649
Duty of landlord to keep plumbing in proper repair for tenant's use. 36 L.R.A. (N.S.)
"

human

907.

Duty and

liability of landlord as to premises upon which has existed a contagious
L.R.A.(N.S.) 977.
liability of landlord of apartments as to heating.
37 L.R.A. (N.S.) 1213.
Liability of landlord for condition of premises in possession of tenant. 26 L.R.A. 197.
for defective and dangerous premises.
28 Am. Rep. 32; 66 Am. St. Rep. 785.
as to part of premises not controlled by tenant. 23 L.R.A. 155; 48 L.R.A.(N.S.)

disease.

6

Duty and

920.
for loss of tenant's property by fire.
42 L.R.A. (N.S.) 363.
for injury to tenant by escape of water.
15 L.R.A.(N.S.) 545.
for injury to tenant by defects in premises. 34 L.R.A. 824; 34 L.R.A.(N.S.) 798;
48 L.R.A.(N.S.) 917.
«for injurv to tenant's guests and servants from defects in premises.
34 L.R.A.
609; 17 L.R.A. (N.S.) 1161.
for damages to tenant in consequence of acts of third persona affecting the leased
property.
42 L.R.A.(N.S.) 774.
for work of independent contractor which is dangerous to tenants. 65 L.R.A. 855.
—for injuries to third persons. 59 Am. Dec. 733: 92 Am. St. Rep. 499.
-to servants of third person visiting rlremises on business.
46 L.R.A. 93.
for injury to adjoining property
from cause arising during tenancy.
5
L.R.A. (N.S.) 316.
As to similar provision in Cal. Civ. Code, 5 1941, see Van Every v. Ogg, 59 Cal. 563;
Sieber v. Plniio. 76 Cal. 173, 18 Pac. 260; \Vill«on v. Treadwell. 81 Cal. 58, 22 Pac. 304;
Tatum v. Thompson, 86 Cal. 203, 24 Pnc. 1009; Dwver V. Carroll, 86 Cal. 298. 24 Pac
1015: Green v. Redding, 32 Cal. 548, 28 Pac. 599; Angevine v. Knox-Goodrich, 3

—

.

—

14.r.3
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Cal. Unrep. 648, 31 Pac. 529; Callahan v. Loughran, 102 Cal. 476, 36 Pac. 833; Gately
v. Campbell, 124 Cal. 520. 57 Par. 567.

§ 6091. When lessee may repair or vacate. If within a reasonable time
after notice to the lessor of dilapidations which he ought to repair he neglects
to do so the lessee may repair the same himself and deduct the expense of
such repairs from the rent, or otherwise recover it from the lessor; or the
lessee may vacate the premises, in which case he shall be discharged from
further payment of rent or performance of other conditions.
[R. C. 1905,
§ 5528; Civ. C. 1877, § 1115; R. C. 1899, § 4081.]
Sewer connection not included in "repairs." "dilapidation" or "deterioration" on
original improvement Torreaon v. Walla, 11 X. D. 481, 92 N. W. 834.
1'arol proof of notice of condition of building sufficient.
Prior v. Sanborn Co., 12 S. D.
,

86, 80

N.

W.

169.

Landlord's breach of covenant to repair or make improvements aa defense to action
34 L.R.A.(X.S-) 977.
Right to reduction in rent of farm because part of it is not tillable. 36 L.R.A.(X.S.)

for rent.
55.'.

Mechanics' liens on buildings erected by lessees upon lessor's land. 62 L.R.A. 375.
23 L.R.A. (X.S.) 601.
Hellings, 110 Cal. 219,
42 Pac. 560.

Power of lessee to subject owner's interest to mechanics' lien.
As to similar provision in Cal. Civ. Code, $ 1942, see Moroncy v.

A

hiring of real prop§ 6092. Hiring of realty presumed for one year.
than lodgings, in places where there is no usage on the subject
presumed to be for one year from its commencement, unless otherwise
expressed in the hiring. [R. C. 1905, § 5529; Civ. C. 1877, § 1116; R, C. 1899.
§ 4082.]
hiring of lodgings for an unspecified
§ €093. Of lodgings for rent term.
term is presumed to have been made for such length of time as the parties
adopt for the estimation of the rent. Thus a hiring at a weekly rate of
rent is presumed to be for one week.
In the absence of any agreement
respecting the length of time of the rent the hiring is presumed to be
monthly. [R. C. 1905, § 5530; Civ. C. 1877, § 1117; R. C. 1899, § 4083.]
If a lessee of real property
§ 6094. When hiring presumed renewed.
remains in possession thereof after the expiration of the hiring and tin*
lessor accepts rent from him the parties are presumed to have renewed the
hirinp f>n the same terms and for the same time, not exceeding one year.
[R. C. 1905. § 5531; Civ. C. 1877, § 1118; R. C. 1899, § 4084.1
Tenant holding over is liable for rent. Hunter v. K archer, 8 S. D. 554, 67 X. W. r>21.
Inapplicable to lessee holding over on three vear lease with two year option. Heffron
erty, other
is

A

v. Treber. 21 S. D. 1M4. 130 Am. St. Rep. 711. 110 X. W. 761.
Demanding rent does not renew lease after service of notice to vacate. Banburv v.
Sherin, 4 S. P. 88, 55 X. W. 723.
Acceptance of rent after term expires renews lease.
Field v. Mott. 9 X. D. 621.
84 X. W. 555.
Lease is extended upon same terms for another year where landlord furnished see.l
and tenant planted crops after expiration of lease. Wadsworth v. Owens. 21 X. D. 255.
130 X. W. 932.

Implied renewal and continuance of leases and terms for which
01

Am.
As

Dec.

25 Pac.

deemed renewed.

.163.

to similar proviso:! in Cal. Civ. Code, S

1945. see Corson v. Berson, 86 Cal. 433.

7.

A

hiring of real property
§ 6096. Same when no term originally specified.
for a term not specified by the parties is deemed to be renewed as stated
in the last section at the end of the term implied by law. unless one of the
parties gives notice to the other of his intention to terminate the same, at
least as long before the expiration thereof as the term of the hiring itself, not
exceeding one month. [R. C. 1905, § 5532; Civ. C. 1877, § 1119; R. C. 1899.
§ 4085.1
When there is no contract or usage to
§ 6096. Rents, when payable.
the contrary the rent of agricultural and wild lands is payable yearly at
the end of each year. Rents of lodgings are payable monthly at the end of
Other rents are payable quarterly at the end of each quarter
fflch month.
from the time the hiring takes effect. The rent for a hiring shorter than

n't

I
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the periods herein specified is payable at the termination of the hiring. [B. C.
1905, § 5533; Civ. C. 1877, § 1120; R. C. 1809, § 40SG.]
§ 6097. Notice of adverse proceedings. Every tenant who receives notice
of any proceeding to recover the real property occupied by him, or tin*
possession thereof, must immediately inform his landlord of the same aud
also deliver to the landlord the notice, if in writing, and is responsible to
the landlord for all damages which he raav sustain by reason of any omission
to inform him of the notice or to deliver it to him if in writing.
The
attornment of a tenant to a stranger is void, unless it is made with the consent of the landlord or in consequence of a judgment of a court of competent jurisdiction.
[R. C. 1905, § 5534; Civ. C. 1877, § 1121; R. C. 1899.
5 4087.]
Attornment by lessee, to avoid eviction, to stronger entitled to immediate possession,
as defense in an action for rent.
IS L.R.A.(N.S.) 39G.
§ 6098. Double letting of room prohibited. One who hires part of a room
for a dwelling is entitled to the whole of the room, notwithstanding any
agreement to the contrary; and if a landlord lets a room as a dwelling for
more than one family, the person to whom he first lets any part of it is entitled
to the possession of the whole room for the term agreed upon and every
tenant in the building under the same landlord is relieved from all obligation
to pay rent to him while such double letting of anv room continues.
[R. C.
1905. § 5535: Civ. C. 1877, § 1122: R. C. 1899, § 4088.]
Any person, firm,
§ 6099. Written notice before removal of property.
association or corporation occupying premises under a written lease, who
fraudulentlyand clandestinely removes his or their good*, chattels or personal
property from any leased or demised premises without first giving due notice
to the landlord, his agent or duly authorized attorney, shall be deemed
guilty of a misdemeanor. Any person, firm, association or corporation found
guilty of a misdemeanor as provided in this section shall be punishable by
a fine of not less than twenty dollars nor more thau two hundred dollars,

or by imprisonment in the county jail not less than ten days nor more than
ninety days, or by both such fine and imprisonment.
[R. C. 1905, § 5536;
1903, eh. 118.1

Article 3.— Hirin'g of Prrsoxal Pkoverty.
§ 6100. Obligations of letter of personalty. One who lets personal property must deliver it to the hirer, secure his quiet enjoyment thereof against
all lawful claimants, put it into a condition fit for the purpose for which
he lets it and repair all deteriorations thereof not occasioned by the fault
of the hirer and not the natural result of its use.
[R. C. 1905, § 5537 Civ. C.
"1877, § 1123; R. C. 1899, § 40S9.1
Implied warranty of horse or vehicle. 19 L.R.A. 283.
Duty of livery stable keeper as to character of horse. 25 L.R.A.(X.S.) 372.
Liability of owner for negligence of borrower or hirer of automobile. 33 L.R.A. (N.?.
;

\

81.

Who
1122:

13 L.R.A.(>».S.)
responsible for acts of driver furnished with a hired vehicle.
16 L.R.A.(N.S.) 81G: 25 L.R.A.(X.S.) 33; 3H L.R.A.(N.S.) 973.
is

A hirer of personal property
Hirer bears ordinary expenses.
all such expenses concerning it as might naturally be foreseen to
attend it durincr its use bv him. All other expenses must be borne by the
letter.
[R. C. 1905. § 5538: Civ. C. 1877, § 1124; R. C. 1899, § 4090.]
If a letter fails
§ 6102. Rights when section 6100 not complied with.
to fulfill his obligations as prescribed by section 6100, the hirer after giving
him notice to do so. if such notice can conveniently be given, may expend
anv reasonable amount neeessarv to make «rood the letter's default and may
n eover such amount from him.* [R. C. 1905, $ 5539; Civ. C. 1877, § 1125
§ 6101.

must bear

:

T{.

C. VS99. § 4091.1
§ 0103. Return of thing hired.

T^rsonal property

is

At the expiration of the term for which
hired the hirer must return it to the letter at the place
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contemplated by the parties at the time of hiring, or if no particular place
was so contemplated by them, at the place at which it was at that time.
[R. C. 1905, § 5540; Civ. C. 1877, § 1126; R. C. 1809, § 4092.]
Contract for use of horses and for their return to owner i* one of hiring and not
transportation. Schlosser v. Great Northern R. Co.. 20 N. D. 406, 127 X. W. 502.

for

§ 6104. Charter party. The contract by which a ship is let is termed
a charter party. By it the owner may either let the capacity or burden of
the ship, continuing the employment of the owner's master, crew and equipments, or may surrender the entire ship to the charterer, who then provides
them himself. The master or part owner mav be .a charterer. [R. C. 1905.
§ 5541; Civ. C. 1677, § 1127; R. C. 1899, § 4093.]

CHAPTER

62.

SERVICE.

Article

1.
2.

3.

4.

Definition op Employment, § 6105.
Obligations of the Employer, §§ 6106-6108.
Obligations of the Employe, §§ 6109-6126.
Termination of Employment, §§ 6127-6133.

Article

1.

— Definition

of Employment.

Employment denned. The contract of employment is a contract
by which one, who is called the employer, engages another, who 1s called the
§ 6105.

employe, to do something for the benefit of the employer or a third person.
[R. C. 1905, § 5542; Civ. C. 1877, § 1128; R. C. 1899, § 4094.]
Injunction restraining employe from performance will excuse him.
Burkhardt t.
Georgia School Twp., 9 S. D. 315, 69 X. W. 16.
When relation of master and servant exists. 22 Am. St. Rep. 459.
Payment of wages as test of existence of master and servant. 37 L.R.A. 38.
Which of two or more persons is the master of a third. 37 L.R.A. 33.

Article

2.

— Obligations of the Employer.

§ 6106. Indemnity to employe. An employer must indemnify his employe
except as prescribed in the next section for all that he necessarily expends
or loses in direct consequence of the discharge of his duties as such or of
his obedience to the directions of the employer, even though unlawful,
unless the employe at th»« time of obeving such directions believed them to
be unlawful.
[R. C. 1905, § 5543; Civ' C. 1877, § 1129; R. C. 1899, § 4095.].
Coenaployes.
An employer is not bound to
§ 6107. Ordinary risks.
indemnify his employe for losses suffered by the latter in consequence of
the ordinary risks of the business in which he is employed, nor in consequence
of the negligence of another person employed by the same employer in the
same general business, unless he has neglected to use ordinary care in the
selection of the culpable employe.
[R. C. 1905, § 5544; Civ. C. 1877, § 1130:
R. C. 1S99, § 4096.]
Conductor and l.rakeman are fellow servants.

K

Hogan, 63 Fed.
P. Railway Co.
102, 11 C. C. A. 51.
Ry. Co., 6
The conductor of a train and a section foreman are coemployes. Elliott
D. .123, 41 X. W. 75S, 3 L.R.A. 303.
Kmplove cannot recover for loss from ordinary risk of business. McKeever v. Homestake Min. Co., 10 S. D. 599, 74 X. W. 1053.
Master must not onlv provide pafe and proper machinerv, but must place it in control
*
of competent servants. Gates v. C. M. & St. P. Rt. Co.. 2 S. D. 422, 50 N. W. 907 ; Gates
v. C. M. & St. P. Kv. Co., 4 S. D. 433. 57 X. W. 200; X. P. Ry. Co v. Herbert, 116 U. S.
642, 29 L. ed. 755. G S. Ct. R. 5«J0.
Servant ri«ks ordinarv dangers of employment. Herbert v. C. M. A St. P. Ry. Co.,
3 D. 38. 13 X. W. 34'.).
Relation of felt«»\v servants depend* not upon relative ranks, but character of work.
v. X. T. Ry. Co., 1 X. D. 336, 48 X. W. 222, 12 L.R.A. 97, 26 Am. St. Rep. 621.

Fll
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Day laborer working on culvert under bos* is fellow servant with engineer and conductor operating passenger train. N. P. Ry. Co. v. Harably, 154 U. S. 349, 39 L. cd.
1003, 14 S. Ct. R. 9S3.

Employer having knowledge of latent hazard which servant does not know of, must
notify servant.
Carlson v. Sioux Falls Water Co.. 8 S. D. 47, 65 N. W. 419.
Duty of master to servant. 75 Am. St. Rep. 591.
Knowledge as element of employer's liability. 41 L.R.A. 33.
Different forms of statement of the general rule with respect to the master's duty
as to places and appliances furnished to servant.
6 L.R.A. (N.S.) 602.
Duty of master to furnish safe means and appliances with which to work. 92 Am. Dec.
213; 21 Am. Rep. 579.
Applicability of rule as to safe place where the conditions of work are changing.
19 L.R.A. (N.S.) 340 28 L.R.A. (N.S.) 1267.
Master's liability for injuries due to failure to make repairs. 59 Am. Rep. 75.
Liability for injuries to servant by defective machinery.
77 Am. Dec. 218; 34
Am. Rep. 621 98 Am. St. Rep. 289.
Common practice as the measure of master's duty to guard machinery. 16
j

;

L.R.A.(N.S.)

140.

Duty

to protect servant whose work requires exposure to cold.- 70 L.R.A. 924.
Risks assumed by servant. 52 Am. Rep. 737.
Right of recovery by employes accepting extrahazardous duties. 97 Am. St. Rep. 884.
Injuries to servant in performance of duties outside scope of original employment.
48 L.R.A. 796.
Injuries received by servant in obeying a direct command.
48 L.R.A. S06.
Servant's assumption of risk in using unsafe horse or mule.
18 L.R.A.(X.S.) 695.
Volenti non fit injuria as a defense to actions by injured servants.
47 L.R.A. 162.
Continuing work on master's promise to remove a specific cause of danger; promise
to repair.
40 L. R. A. 782.
Master's duty with respect to selection, employment and retention of fellow servant*.
48 L.R.A. 369.
Duty of master to provide sufficient help. 48 L.R.A. 392; 17 L.R.A. (N.S.) 773 ;
40 L.R.A.(N.S.) 913.
Who are fellow servants. 67 Am. Dec. 588; 16 Am. Rep. 495; 53 Am. Rep. 45.
Liability of master for injuries caused by incompetency of fellow servant. 25 L.R.A.

710.
for injuries

due to the negligence or misconduct of a fellow servant. 36 Am.

Dec. 279.
54 L.R.A. 172, 177.
for coservant's negligence in respect to defective machinery.
Master's constructive knowledge as to capacity of servants as element of liability
to injured servant. 41 L.R.A. 46, 53.
As to similar provision in Cal. Civ. Code, \ 1970, see McLean v. Blue Point Gravel
Min. Co., 51 Cal. 255, 10 Mor. Min. Rep. 22; Bee son v. Green Mountain Gold Min. Co.,
MrKune v. California Southern R. Co., 66 Cal. 302,
57 Cal. 20, 13 Am. Neg. Cas. 461
5 Pac. 482, 13 Am. Neg. Cas. 364; Kevern v. Providence Gold & S. Min. Co., 70 Cal.
392, 11 Pac. 740; Stephens v. Doe. 73 Cal. 26, 14 Pac. 378; Congrave v. Southern P. R.
Co.» 88 Cal. 360, 26 Pac. 175, 13 Am. Neg. Cas. 316; Daves v. Southern P. Co., 98 Cal.
19, 35 Am. St. Rep. 133, 32 Pac. 708. 13 Am. Neg. Cas. 367; Livingston v. Kodiak
Packing Co., 103 Cal. 258, 37 Pac. 149; Gier v. Los Angeles Consol. Electric R. Co., 108
Cal. 129, 41 Pac. 22; Donovan v. Ferris, 128 Cal. 48, 79 Am. St. Rep. 25, 60 Pac. 519, 7
Am. Neg. Rep. 390.
;

§ 6108. Employer's negligence. An employer must in all cases indemnify
[R. C.
employe for losses caused by the former's want of ordinary care.
1905, § 5545; Civ. C. 1877. § 1131 R. C. 1899, § 4097.]
As to care required of master to keep appliances in repair. Meehan v. Great Northern

his

;

R. Co., 13 N. D. 432, 101 N.

W.

183.
risk of

*
dangers created by the masters negligence.
servant assume the
1215.
Servant's assumption of risk of master's breach of statutory duty. 6 L.R.A.(P«.l5.)
981; 19 L.R.A.(N.S.) 646; 22 L.R.A. (N.S.) 634; 33 L.R.A. (N.S.) 647.
Employe's right of action for employer's violation of statute not expressly conferring

May

L.RX(N.S.) 848; 28 L.R.A.(X.S.)

9"L.R.A.(N.S.) 376.
,
As to similar provision in Cal. Civ. Code, § 1971, see Gier v. Loe Angeles Consol.
Pac. 773.
Electric R. Co., 108 Cal. 129, 41 Pac. 22 Matthews v. Bull, 5 Cal. Unrep. 592, 47

right.

;

.

Article

3.

— Obligations of the

Employe.

One who without considera§ 6109. Obligations of gratuitous employe.
perform the same,
tion undertakes to do a service for another is not bound to
least slight
but if he actually enters upon its performance he must use at
91
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care and diligence therein.
1899,

[B. C. 1905, § 5546; Civ. C. 1877, § 1132; It. C.
§ 4098.]
Undertaking employment without contract for compensation. Harris v. State, 9 S. !>.

453, 69 X.

W.

825.

One who by his own special request induces another to
§ 6110. Same.
intrust him with the performance of a service must perform the same fully.
In other cases one who undertakes a gratuitous service may relinquish it
at any time.
[R. C. 1905, § 5547; Civ. C. 1877, § 1133; R. C. 1899, § 4099.1
Power of attorney.
gratuitous employe who accepts
§ 6111. Same.
a written power of attorney must act under it so long as it remains in force,
or until he gives notice to his employer that he will not do so. [R. C. 1905.
Civ. C. 1877, § 1134 R. C. 1899, § 4100.]
§ 5548
§ 6112. Duties of employe for reward. One who for a good considera u >i;

A

;

;

agrees to serve another must perform the service and must use ordinary cur.
and diligence therein so long as he is thus employed. [R. C. 1905. § 5549:
Civ. C. 1877, § 1135; R. C. 1899, § 4101.]
Employe bound to use ordinary care and skill. Morris y. Bank, 13 P. D. 329. 83 N. VY.
252, 50 L.R.A. 132.

One who is employed at his own
§ 6113. Employe for his own benefit.
request to do that which is more tor his own advantage than for that of
his employer must use groat care and diligence therein to protect the interests
of the latter.
[R. C. 1905, § 5550; Civ. C. 1877, § 1136; R. C. 1899, § 4102.1
contract to render
§ 6114. Contract for personal services. Two years.
personal service, other than a contract of apprenticeship, as provided in
the chapter on master and servant, cannot be enforced against the employe
beyond the term of two years from the commencement of service under it.
but if the employe voluntarily continues his services under it beyond that
time the contract mav be referred to as affording a presumptive measure of
the compensation.
[R. C. 1905. § 5551; Civ. C. 1877. § 1137; R. C. 1899.
§ 4103.]
Aa to similar provision in Cal. Civ. Code, § 19S0, see Stone v. Bancroft, 139 Cal. 7S, 70

A

Pac. 1017, 72 Pac. 717.

An employe must substantially comply
§ 6115. Must obey employer.
with all the directions of his employer concerning the service on whieh he
is engaged, even though contrary to the provisions of this and the two
succeeding chapters, except when such obedience is impossible or unlawful,
or would impose new and unreasonable burdens upon the employe, or in case
of an emergency, which, according to the best information which the employe
can with reasonable diligence obtain, the employer did not contemplate, in
which he cannot with reasonable diligence be consulted and in which noneompliance is judged by the employe in good faith and in the exercise of
reasonable discretion to be absolutely necessary for the protection of the
employer's interest. In all such cases the employe must conform as nearly
to the directions of his employer as may be reasonably practicable, and most
for the interest of the latter.
[R. C. 1905. § 5552; Civ. C. 1877, § 1138;
R. C. 1899. § 4104.]
Duty of servant to obey his master's orders. 24 L.K.A.(N.S.) 814.
§ 6116. Conform to usage. An employe must perform his service in conformity to the usage of the place of performance, unless otherwise directed
by his employer, or unless it is impracticable, or manifestly injurious to his
employer to do so. [R. C. 1905, § 5553; Civ. C. 1877, § 1139; R. C. 1899.
§

4105.]

An employe is bound to exercise a reasonable
§ 6117. Reasonable skill.
degree of skill, unless his emplover has notice before employing him of his
want of skill. [R. C. 1905. § 5554 Civ. C. 1877, § 1140 R. C. 1899, § 4106.1
Bank bound to exercise reasonable degree of skill only in protesting note left for
;

colltvtiou.

Morris

Servant's
l..l!.A.(X.S.)

v.

liability
343.

Bank. 13
for

his

;

D. 329. 83 X. W. 252*, 50 L.R.A. 182.
own nepliprner or nonfeasance. 28 L.R.A.
S.

MT.S

433;

25
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§ 6118. Use all skill possessed. An employe is bound to use such skill
as he possesses so far as the same is required for the service specified.
[R. C.
1005, § 5555; Civ. C. 1877, § 1141; R. C. 1899, § 4107.]
§ 6119. What belongs to employer. Everything which an employe acquires
,by virtue of his employment, except the compensation, if any, which is due
to him from his employer, belongs to the latter, whether acquired lawfully
or unlawfully or during or after the expiration of the terra of his employment.
[R. C. 1905, § 5556; Civ. C. 1877, § 1142; R. C. 1899, § 4108.]
Agent employed by principal to effect purchase of land at owner's lowest price for
commission of certain sum per acre may not act in employment of owner, and rerrive
compensation therefor. McGinty v. Reynolds. 28 S. D. 248, 133 N. W. 281.
Respective rights of ma&ter and servant in intellectual work.
51 L.ll.A. 359.
in respect to the results of literary or artistic work performed by the employe.
5 L.R.A.(N.S.) 1187; 1 B. R. C. 324.
with respect to things produced bv the labor of the employe. 5 L.R.A.(N.S.) 1154.
as to inventions by servant. 52* Am. St. Rep. 820.

§ 6120. Account to employer. An employe must on demand render to his
employer just accounts of all his transactions in the course of his services
as often as may be reasonable and must without demand give prompt notice
to his employer of everything which he receives for his account.
[R. C. 1905,
* 5557: Civ. C. 1877. § 1143; R. C. 1899, § 4109.
§ 6121. Not to deliver without demand. An employe, who receives anything on account of his employer in any capacity other than that of a mere
servant, is not bound to deliver it to him until demanded, and is not at
liberty to send it to him from a distance without demand in any mode
involving greater risk than its retention by the employe himself.
[R. C. 1905,
§ 5558; Civ. C. 1877, § 1144; R. C. 1899, § 4110.]
§ 6122. Employer's business to receive preference. An employe who has
any business to transact on his own account similar to that intrusted to him
by his employer must always give the latter the preference.
If intrusted
with similar affairs by different employers, he must give them preference
according to their relative urgency, or, other things being equal, according
to the order in which they were committed to him.
[R. C. 1905, § 5559
Civ. C. 1877, § 1145; R. C. 1899, § 4111.]

Agent

claim bound to give such collection preference over his personal
Commercial Bank v. Bank, 8 N. D. 382, 79 N. W. 859.

for collection of

claim against debtor.

An employe who is
§ 6123. Ordinary care in selecting substitute.
expressly authorized to employ a substitute is liable to his principal only
for want of ordinary care in his selection. The substitute is directly responsible to the principal.
[R. C. 1905, § 5560; Civ. C. 1877, § 1146; R. C. 1899,
j 4112.]
An employe who is guilty of
§ 6124. Liability for culpable negligence.
a culpable degree of negligence is liable to his employer for the damage
thereby caused to the latter; and the employer is liable to him if the service
is not gratuitous for the value of such services only as are properly rendered.
[R. C. 1905, § 5561; Civ. C. 1877, § 1147; R. C. 1899, § 4113.]

Personal liability of servant for injury to fellow servant.

28 L.R.A. 440.

surviving employe to act. When service is to be rendered
by two or more persons jointly and one of them dies, the survivor must
I'.ct
alone if the service to be rendered is such as he can rightly perform
[R. C. 1905,
without the aid of the deceased person, but not otherwise.
5562; Civ. C. 1877, § 1148: R. C. 1899, § 4114.]
j
§ 6126. Confidential employments. The obligations peculiar to confidential
[R. C. 1905, § 5563; Civ. C.
riiplovmoots are defined in chapters 70 and 71.
1-77. § 1119: R. O. 1899. § 4115. 1
§ 6125.

When

l »:,'.»
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4.

— Termin

ation* or

Service.

Employment.

§ G127. What terminates employment.
Every employment
power of the employe is not coupled with an interest in
terminated by notice to him of:
1. The death of the employer; or,
2.

in
its

which tne
subject

is

His legal incapacity to contract.
is terminated:
By the expiration of its appointed term.

Every employment
1.

2.

3.

By
By
By

the extinction of its subject.
the death of the emplove or,
;

his legal' incapacity to act as such.
[R. C. 1905, § 5564; Civ. C. 1877,
§ 1150; R. C. 1899, § 4116.]
'termination of contract of employment bv the death of one of the parties. 23 L.R.A.
712; 5 L.R.A.(N.S.) 1002; 21 L.R.A.(N.S.) 914; 39 L.R.A.(N.S.) 1187.
Termination of contracts of employment which contain stipulations permitting rescission by the employer if the work "is not satisfactorily performed.
12 L.R.A.(X.S.)
4.

403; 23 L.R.A.(N.iS.)*1003.

An employe, unless the term of
§ 6128. Continuance in certain cases.
his service has expired or unless he has a right to discontinue it at any time
without notice, must continue his service after notice *of the death or
incapacity of his employer, so far as is necessary to protect from serious
injury the interests of the employer's successor in interest, until a reasonable
time after notice of the facts has been communicated to such successor. The
successor must compensate the employe for such service according to the
terms of the contract of employment.
[R. C. 1905, § 5565; Civ. C. 1S77.
R. C. 1899, § 4117.]
§ 1151
6129.
At will on notice. An employment, having no specified term, may
§
be terminated at the will of either party on notice to the other, except when
otherwise provided by this chapter. [R. C. 1905, § 5566 Civ. C. 1877, § 1152
R. C. 1899, § 4118.]
An employment, even
§ 6130. For willful breach of duty or incapacity.
for a specified terra, may be terminated at any time by the employer in case
of any willful breach of duty by the employe in the course of his employment
or in case of his habitual neglect of his duty or continued incapacity to
perform it. [R. C. 1905, § 5567; Civ. C. 1877, § 1153; R. C. 1899, § 4119.]
Broach of duty by servant as good cause for his discharge. 5 L.R.A.(N.S.) 117C.
;

;

Disobedience of regulations as. 37 L.R.A.(N.S.) 950.
Intoxication as justification for discharge. 38 L.R.A. (N.S. ) 339.
Condonation of servant's breach of duty. 8 L.R.A.(X.S.) 1004.

§ 6131. For breach of employer's obligations. Any employment, even for
a specified term, may be terminated by the employe at any time in case of
any willful or permanent breach of the obligations of his employer to him as
an employe. fR. C. 1905, § 5568; Civ. C. 1877, § 1154; R. C. 1899, § 4120.1
§ 6132. Compensation when dismissed for cause. An employe dismissed
by his employer for good cause is not entitled to any compensation for
services rendered since the last day upon which a payment became due to
him under the contract. [R. C. 1905, § 5569; Civ. C. 1877, § 1155; R. C.
1899, § 4121.]
Rights and remedies of servant discharged for good cause. 5 L.R.A.(N.S.) 524.
Servant's right to compensation in case of incomplete performance of his contract
or dismissal by master because of physical disability. 28 L.R.A. (N.S.) 318.

An employe who
§ 6133. Compensation when employe quits for cause.
quits the service of his employer for good cause is entitled to such proportion
of the compensation which would become due in case of full performance,
as the services which he has already rendered bear to the services which he
was to render as full performance. *[R. C. 1905, § 5570; Civ. C. 1877, § 1156;
R. C. 1899. § 4122.]
Servant mav recover value of service* rendered, though term not completed. Bedow
T. Tonkin. 5 S. 1). 4;t-\ 39 X. W. 2J i-, Meridian v. Harris, 7 S. D. 447, 64 N. W. 52*.
1400
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Upon employer's termination

of special contract, employe can recover value of work
and material. Caldwell t. Myers. 2 S. P. 506, 51 N. W.*210.
Injunction restraining performance of contract with school board for removal of
•cboolhousc will excuse from performance. Burkhardt v. Georgia School Twp., 9 S. D.
*
315, r»9 X. W. 16.
Remedies of servant wrongfully discharged. 43 Am. Dec. 205; 53 Am. Rep. <?2S: 11
Am. St. Rep. 515.
Remedy of wrongfully discharged servant with respect to services actually rendered.
5 L.R.A.(X.S.) 579.
Riyht of wrongfully discharged servant to recover wages for contract period subsequent to discharge. 5 L.R.A.(N.S.) 433; 28 L.R.A.(N.S.) 577.
Remedy of wrongfully discharged servant by action for damages for breach of contract 6 L.R.A.(X.S.) 50.

CHAPTER

63.

PARTICULAR EMPLOYMENTS.
Article

1.

2.
3.

4.
5.
6.

Master and Servant;

§§ 6134-6140.
Agents, §§ 6141-6144.
Factors, §§ 6115-6149.
Shipmasters, §§ 6150-6160.
Mates and Seamen, §§ 6161-6179.
Ship's Managers, §§ 6180-6182.

Article

1.

— Master

and Servant.

A

servant is one who is employed to render
§ 6134. Servant denned.
personal service to his employer, otherwise than in pursuit of an independent
•ailing, and who in such service remains entirely under the control and
direction of the latter, who is called his master.
[R. C. 1905, § 5571; Civ. C.
1877. § 1157; R. C. 1899, § 4123.]
On distinction between servants and independent contractors. Cochran v. Rice, 26
S. I). ?><Xl. 128 N. W. 583, Ann. Cus. 1913B, 570.
Liability of master for servant's tort.
Curtis v. Dinecn, 4 D. 215, 30 N. W. 148.
Allegation of complaint as to manner of einplovment not denied by answer stands
admitted. Calkins v. Min. Co., 5 S. D. 299, 58 N. W. 797.
A- to similar provision in Cal. Civ. Code, g 2009, see White v. Alameda, 124 Cal. 95,
56 Pac. 795; Hedge v. Williams, 131 Cal. 455, 82 Am. St. Kep. 366, 63 Pac. 721, 64
Pac. 106.

A

servant is presumed
§ 6135. Hiring presumed to be for wage-term.
hiring
to be hired for such length of time as the parties shall agree upon.
at a monthly rate is to be presumed to be for one month or such number of
hiring for the season shall be presumed
months as may be agreed upon.
to be from the date of such hiring to November first of the year of such
hiring
hiring.
A hiring at a yearly rate is presumed to be for one year.
at a daily rate shall be presumed to be an entire Contract for as many days
as the parties agree upon, and such contract shall not be presumed to be for
one dav.
A hiring bv piece work, for no specified time. [1907, ch. 173;
R. C. 1905. § 5572; Civ! C. 1877, § 1158; R. C. 1899, § 4124.]
In the absence of any agreement or custom as
6136.
Month
presumed.
§
to the rate or value of wages the term of service or the time of payment,
a servant is. presumed to be hired by the month at a monthly rate of reason[R. C. 1905, § 5573;
able wages, to be paid when the service is performed.
Civ. C. 1877, § 1159; R. C. 1899, § 4125.]
As to similar provision in Cal. Civ. Code, i 2011, Bee White v. Alameda, 124 Cal. 95,

A

A

A

56 Pac. 795.

When after the
§ 6137. Renewal for same term and wages presumed.
expiration of an agreement respecting the wages and the term of service the
p.ir»t<-s continue the relation of master and servant, they are presumed to
1461
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have renewed the agreement for the same wages and term of service.

[R. C.
1905, § 5574; Civ. C. 1877, § 1160; R. C. 1899, § 4126.]
The entire time of a domestic servant
§ 6138. Time belongs to whom.
belongs to the master and the time of other servants, to such extent as is
usual in the business in which they serve, not exceeding in any case ten
hours in a day.
[R. C. 1905. § 5575; Civ. C. 1877. $ 1161 R. C. 1899. § 4127.]
Servant's duty to obey master's orders as to hours of labor. 24 L.R.A. (N.S.) 831.
:

Constitutionality of statute limiting hours of labor.
65 L.R.A. 38; 12 L.R.A. (N.S.) 1130; 26 L.R.A. (N.S.)
L.R.A.(N.S.) 893.

L.R.A. 796
35 L.R.A.(N.St 628: 40

19 L.R.A. 141; 21

242.

A servant must deliver to his master,
§ 6139. Must account to master.
as soon as with reasonable diligence he can find him, everything that he
receives for his account without demand; but he is not bound without orders
[R. C.
from his master to send anything to him through another person.
1905. § 5576; Civ. C. 1877, § 1162; R. C. 1899. § 4128
master, may discharge any servant, other
§ 6140. Causes for discharge.
than an apprentice, whether engaged for a fixed term or uot:
1. If he is guilty of misconduct in the course of his service or of gross
immorality, though unconnected with the same or,
2. If, being employed about the person of the master or in a confidential
position, the master discovers that he has been guilty of misconduct before
or after the commencement of his service of such a nature that if the master
[R. C.
had known or contemplated it. he would not have so employed him.
1905, § 5577; Civ. C. 1877, § 1163; R. C. 1899, § 4129.]
]

A

;

Intoxication as justification for discharge of servant. 38 L.R.A. (N.S.)
Dischnrge because of absence without leave, 55 Am. Rep. 717.

ARTICLE

2.

338.
(

— AliENTS.

An agent must not exceed the limits
§ 6141. Must not exceed authority.
of his actual authoritv as defined by the chapters on agency.
[R. C. 1905.
§ 5578; Civ. C. 1877, § 1164; R. C. 1899. § 4130.]
An agent must use ordinary diligence
§ 6142. Keep principal informed.
to keep his principal informed of his acts in the course of the agency. [R. C.
1905. § 5579; Civ. C. 1877, § 1165; R. C. 1899, § 4131.]
An agent employed
§ 6143. Duty an collector of negotiable instrument.
to collect a negotiable instrument must collect it promptly and take all
measures necessary to charge the parties thereto in case of its dishonor, and.
if it is a bill of exchange, must present it for acceptance with reasonable
diligence.
[R. C. 1905, § 5580; Civ. C. 1877, § 1166; R. C. 1899, § 4132.]
§ 6144. Responsibility of subagent. A mere agent of an agent is not responsible as such to the principal of the latter.
[R. C. 1905, § 5581 Civ. C. 1877,
§ 1167; R. C. 1899, § 4133.]
;

Subagents and their relation to the principal and to the agent appointing them.

Am.

50

St. Rep. 110.

Article

3.

— Factors.

A factor is an agent who in the pursuit of an independ§ 6145. Denned.
ent calling is employed by another to sell property for him and is vested by
the latter with the possession or control of the property or authorized to
receive payment therefor from the purchaser.
[R. C. 1905, § 5582; Civ. C.
1877, § 1168; R. C. 1899, § 4134.]
Factor may buy and sell in bis own name as well as in name of principal. Turner
v. Crumpton, 21 N. D. 234, 130 X. W. 937.
Definition and distinctive features of factors.
58 Am. Dec. 158.
WLon

title of goods vested in factor.
45 Am. St. Rep. 203.
must boar loss where merchandise broker receives purchase price aud fails
j.av over *anie to seller.
8 L.R.A. ( N.S. ) 474.
C.ii iL'iun. nts hv forei»n torpor.it ion to factors as doing business within state,

Who

I.II.A.: \.*..

l.'lS.
1

1

re

to
IS
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§§ 6145-G155

Right of factor to whom goods are consigned to maintain action acainst carrier. 26
L.R.A.(N.S.) 437; 36 L.R.A.(N.S.) 72.
As to similar provision in Cal. Civ. Code, | 2026, see Wisp v. Hazard, 66 Cal. 459,
6 Pac. 91.

§ 6146. Must obey instructions.
instructions of his principal to the

A

Exception.

factor

must obey the

same extent

as any other employe, notwithstanding any advances he may have made to his principal upon the
property consigned to him except that, if the principal forbids him to sell
at the market price, he may nevertheless sell for his reimbursement after
giving to his principal reasonable notice of his intention to do so and of the
time and place of sale and proceeding in all respects as a pledgee.
[It. C.
1905, § 5583; Civ. C. 1877, § 3169; R. C. 1899, § 4135.J
Give
credit.
6147.
usual
factor
may
sell
property consigned to him
§
on such credit as is usual, but, having once agreed with the purchaser upon
the terms of credit, may not extend it.
[R. C. 1905, § 5584: Civ. C. 1877.
§ 1170; R. C. 1899, § 4136.1
To what extent advances by * factor create a debt against the principal. 5 L.R.A.(N.S.)

A

A

factor who charges his
§ 6148. Liability under guarantee commission.
principal with a guarantee commission upon a sale thereby assumes absolutely to pay the price when it falls due as if it was a debt of his own and
not as a mere guarantor for the purchaser; but he does not thereby assume
any additional responsibility for the safety of his remittance of the proceeds.
[R. C. 1905, § 5585; Civ. C. 1877, § 1171; R. C. 1899, § 4137.]
factor who receives
§ 6149. How agreement to guarantee released.
property for sale under a general agreement or usage to guarantee the sale
or the remittance of the proceeds cannot relieve himself from responsibility
therefor without the consent of his principal.
[R. C. 1905. § 5586 Civ. C.
1877, § 1172; R. C. 1899. § 4138.]

A

;

Abticle

4.

— Shipmasters.

The master of a ship is appointed by the
§ 6160. Appointed by owner.
owner and holds during his pleasure. The word 44 ship " as used in this
code shall be construed to mean any boat, vessel or structure fitted for
[R. C. 1905. § 5587; Civ. C. 1877, § 1173; R. C. 1899, § 4139.)
The master of a ship is bound to
§ 6151. When master to be on board.
be always on board when entering or leaving port.
The word 44 port " as
used in this code shall be construed to mean any place on a navigable river
or lake where a vessel lands to receive or put off freight or passengers or
for any other purpose and when a vessel has made a landing it is said to be
in port.
[R. C. 1905, § 5588; Civ. C. 1877, § 1174; R. C. 1899, § 4140.]
Before leaving a port the master of a ship must
§ 6152. Taking pilot.
take a pilot on board and the navigation of the vessel devolves on him. [R. C.
1905, § 5589; Civ. C. 1877, § 1175; R. C. 1890, § 4141.]
Liability of pilot to owner of vessel hiring liim, for damage caused bv his fault. 14

navigation.

L.R.A.(X.S.)

1114.

The master of a ship may enforce the obedi§ 6153. Power over seamen.
ence of the mate and crew to his lawful commands by confinement and other
reasonable corporal punishment not prohibited by law, being responsible
[R. C. 1905, § 5590; Civ. C. 1877. § 1176; R. C.
for the abuse of his power.
1899, § 4142.]
Seaman's duty of obedience to master. 24 L.R.A.(NJS.) 821.
The master of a ship may confine any
§ 6154. Power over passengers.
person on board during a vovage for willful disobedience to his lawful command.
[R. C. 1905, § 5591 Civ. C. 1877. § 1177 R. C. 1899. § 4143.1
If during a voyage the ship's supplies
§ 6155. May take private supplies.
fail the master, with the advice of the officers, may compel persons who have
private supplies on board to surrender them for the common want on pay;

;
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ment of

[R. C. 1905, § 5592; Civ.
their value or giving security therefor.
C. 1877, § 1178; R. C. 1899, § 4144.]
The master of a ship must not abandon
§ 6156. When may abandon ship.
[R. C. 1905,
it during the voyage without the advice of the other officers.
§ 5593 ; Civ. C. 1877, § 1179 R. C. 1899, § 4145.]
The master of a
§ 6157. On abandonment must take away valuables.
ship upon abandoning it must carry with him so far as it is in his power
the money and the most valuable of the goods on board under penalty of
;

If the articles thus taken are lost from causes
being personally responsible.
[R. C. 1905, § 5594; Civ.
his control he is exonerated from liability.
C. 1877, § 1180; R. C. 1899, § 4146.]
The master of a ship who
§ 6158. Cannot trade on his own account.
engages for a common profit on the cargo must not trade on his own account
and if he does he must account to his employer for all profits thus made by
him.
[R. C. 1905, § 5595; Civ. C. 1877, § 1181; R. C. 1899. § 4147.]
The master of a ship must use great
§ 6159. Great care and diligence.
care and diligence in the performance of his duties and is responsible for all
[R. C. 1905, § 5596;
damage occasioned bv his negligence, however slight.
Civ. C. 1877, § 1182: R. C. 1899, § 4148.]
The authority and liability of the master of
§ 6160. Chapter 73 applies.
a ship as an agent for the owners of the ship and cargo are regulated by
chapter 73.
[R. C. 1905. § 5597; Civ. C. 1877, § 1183; R. C. 1899, § 4149.]

beyond

Article 5.— Mates and Seamen.

.

The mate of a ship is the officer next in command
§ 6161. Mate defined.
to the master.
[R. C. 1905, § 5598; Civ. C. 1877, § 1184; R. C. 1899, § 4150.]
6162.
Seamen
defined.
All persons employed in the navigation of a ship
§
or upon a voyage, other than the master and mate, are to be deemed seamen
within the provisions of this code.
[R. C. 1905, § 5599; Civ. C. 1877, § 1185;
R. C. 1899, § 4151.]
Cause for discharge. The mate and seamen
§ 6163. Engaged by master.
of a ship are engaged by the master and may be discharged by him at any
period of the voyage for willful and persistent disobedience or gross disqualitication, but cannot otherwise be discharged before the termination of the
voyage.
[R. C. 1905, § 5600; Civ. C. 1877. § 1186; R. C. 1899, § 4152.]
mate or seaman is not bound to go on
§ 6164. Unseaworthy vessel.
a voyage in a ship that is not seaworthy; and if there is reasonable doubt
of its seaworthiness he may refuse to proceed until a proper survey has been
had.
[R. C. 1905, § 5601 Civ. C. 1877, § 1187 R. C. 1899, § 4153.]
seaman oannot by
§ 6165. Agreement to abandon wages or lien void.
reason of any agreement be deprived of his lien upon the ship or of any
remedy for the recovery of his wages to which he would otherwise have
been entitled. Any stipulation by which he consents to abandon his right
to wages in case of the loss of a ship or to abandon any right he may have
or obtain in the nature of salvage is void.
[R. C. 1905, § 5602; Civ. C. 1877,
§ 1188; R. C. 1899. § 4154.]
Maritime lien for wages. 70 L.R.A. 364.
Compensation in nature of salvage. 64 L.R.A. 200.

A

;

;

A

No special agree§ 6166. When special agreement of seamen is binding.
ment entered into by a seaman can impair any of his rights or add to any
of his obligations as denned by law, uidess he fully understands the effect
of the agreement and receives a fair compensation therefor.
[R. C. 1905.
§

5C03; Civ. C. 1877,

§

1189; R. C. 1899,

§

4155.]

Except as hereinafter provided the wages of
§ 6167. When wages due.
seamen suv due when ami so far only as freightage is earned, unless the loss
1461

CIVIL CODE.

Particular Employments.

§§ 6167-61;

[R. C. 1905.
of freightage is owing to the fault of the owner or master.
§ 5604; Civ. C. 1877, § 1190; R. C. 1899, § 4156.]
The right of a mate or seaman to wages and
§ 6168. When wages begin.
provisions begins either from the time he begins work, or from the time
specified in the agreement for his beginning work, or from his presence on
[R. C. 1905, § 5605; Civ. C. 1877, § 1191;
board, whichever first happens.
R. C. 1899, § 4157.]
When a voyage is broken up
§ 6169. Wages when voyage broken up.
before departure of the ship, the seamen must be paid for the time they have
served and may retain for their indemnity such advances as they have
[R. C. 1905, § 5606; Civ. C. 1877, § 1192; R. C. 1899, § 4198.]
received.
"When a mate or sea
§ 6170. Full wages when wrongfully discharged.
man is wrongfully discharged or is driven to leave the ship by the cruelty of
the master on the voyage, it is then ended with respect to him and he may
thereupon recover his full wages.
[R. C. 1905, § 5607; Civ, C. 1877, § 1193:
R. C. 1899. § 4159.]
6171.
Wages
after loss or wreck.
In case of loss or wreck of the ship
§
a seaman is entitled to his wages up to the time of the loss or wreck, whether
freightage has been earned or not, if he exerts himself to the utmost to save
the slap, eargo and stores.
[R. C. 1905, § 5608; Civ. C. 1877, $ 1194; 1899.
§ 41G0.J
certificate from the master or
§ 6172. Certificate of master, evidence.
chief surviving officer of a ship to the effect that a seaman exerted himself
to the utmost to save the ship, cargo and stores is presumptive evidence of
the fact.
fR. C. 1905, § 5609; Civ. C. 1877, § 1195; R. C. 1899, § 4161.]
When a mate or seaman is
§ 6173. Wages when disabled without fault.
prevented from rendering service by illness or injury, incurred without his
fault, in the discharge of his duty on the voyage or by being wrongfully
discharged, or by a capture of the ship he is entitled to wages notwithstanding.
fR. C. 1905, § 5G10; Civ. C. 1877. § 1196; R. C. 1899, § 4162.]
If a mate or seaman becomes
§ 6174. Expenses of sickness borne by ship.
sick or disabled duriug the voyage without his fault, the expenses of furnishing him with suitable medical advice, medicine, attendance and other provisions for his wants must be borne by the ship until the close of the voyage.
[R. C. 1905, § 5611; Civ. C. 1877. § 1197; R. C. 1899, § 4163.]

A

Duty to furnish medical aid

to siok or injured sreamen.

2S L.R..4. 549; 4 L.R.A.(X.S.)

49.

Diitv

member

and obligation
of rrew.

of vessel un

35 L.R.A.(X.S.)

inland lake or river in respect of sick or injured
199.

If a mate or seaman dies during the
§ 6175. Wages to time of death.
voyage, his personal' representatives are entitled to his wages to the time of
his death, if he would have been entitled to them had he lived to the end of
the voyage.
[R. C. 1905. § 5612; Civ. C. 1877, § 1198; R. C. 1899, § 4164.]
Desertion of the ship without
§ 6176. Desertion, etc., forfeits wages.
cause, or a justifiable discharge by the master during the voyage for misconduct, or a theft of any part of the cargo or appurtenances of the ship,
or a willful injury thereto or to the ship forfeits all wages due for the voyage
to a mate or seaman thus in fault.
fR. C. 1905, 5 5613; Civ. C. 1877, § 1199:
R. C. 1899. § 4165.]
A mate or seaman may not under any pretext
§ 6177. Cannot ship goods.
ship goods on his own aecount without permission from the master.
fR. C.
190:;. § 5614; Civ. C. 1877, § 1200; R. C. 1899. § 4166.]
If any part of the cargo or
§ 6178. Embezzlement or injury made good.
appurteirmees of a ship is embezzled or injured by the mate or a seaman,
the offender, or if it is not known which is the offender, all those of whom
necli^ence or fault mav be presumed must make good the loss.
fR. C. 1905.
6 5615: Civ. C. 1877. 5*1201
R. C. 1899. § 4167.]
;

!
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§§ 6179-6188

Carriage in General.

The shipment of officers and seamen and
§ 6179. Further regulations.
their rights and duties are further regulated by law.
[R. C. 1905, § 5616;
Civ. C. 1877, § 1202; R. C. 1899, § 4168.]
Article 6.— Ship's Managers.
Denned. The general agent for the owners in respect to the care
of a ship and freight is called the manager; if he is a part owner he is also
called the managing owner.
[R. C. 1905, § 5617; Civ. C. 1877, § 1203; R. C.
§ 6180.

1899, § 4169.]

Unless otherwise directed, it is the duty of the man§ 6181. Duties of.
ager of a ship to provide for the complete seaworthiness of the ship; to take
care of it in port; to see that it is provided with necessary papers, with a
proper master, mate and crew and supplies of provisions and stores.
[R. C.
1905, § 5618; Civ. C. 1877, § 1204; R. C. 1899, § 4170.]
A managing owner is presumed to have no
§ 6182. Managing owner.
right to compensation for his own services.
[R. C. 1905, § 5619; Civ. C.
1877, § 1205; R.C. 1899, §4171.]

CHAPTER

64.

SERVICE WITHOUT EMPLOYMENT.
Expenses allowed.
One who officiously and
§ 6183. No compensation.
without consent of the real or apparent owner of a thing takes it into his
possession for the purpose of rendering a service about it must complete
such service and use ordinary care, diligence and reasonable skill about the
same.
He is not entitled to any compensation for his service or expenses,
except that he may deduct actual and necessary expenses incurred by him
about such service from any profits which his service has caused the thing
to acquire for its owner and must account to the owner for the residue.
[R. C. 1905, § 5620; Civ. C. 1877, § 1206;- R. C. 1899, § 4172.]
Any person, other than the master, mate or seaman
§ 6184. Salvage.
thereof, who rescues a ship, her appurtenances or cargo from danger is
entitled to a reasonable compensation therefor, to be paid out of the property
saved.
He has lien for such claim which is regulated by chapters 86 and 99.
[R. C. 1905, § 5621 Civ C. 1877, § 1207; R. C. 1899, § 4173.J
\

Rights of teamen a? (alvors
64 L.R.A. 193.
lien for Mirage.
70 L.R.A. 368. 376.

Maritime

CHAPTER

65.

CARRIAGE IN GENERAL.
The contract of carriage is a contract for
§ 6185. Contract for denned.
the conveyance of property, persons or messages from one place to another.
[R. C. 1905, § 5622; Civ. C. 1877. § 1208; R. C. 1899, § 4174.]
Carriage is either:
§ 6186. Classified.
1.

2.

Inland;
Marine.

or,

[R. C. 1905, § 5623; Civ. C. 1877, § 1209; R. C. 1899, § 4175.]

Carriers upon the ocean, upon arms of the sea.
§ 6187. Classes denned.
upon the great lakes or such other navigable waters or rivers as are within
the admiralty jurisdiction of the United States are marine carriers.
All
others are inland carriers.

(R. C. 1905, § 5624; Civ. C. 1877, § 1210; R. C.
1899. § 4176.]
Rights and duties peculiar to carriers bv sea are
§ 6188. Carriers by sea.
[R. C. 1905, § 5625; Civ. C. 1877, § 1211; R. C.
defined by acts of congress.
1899, § 4177.]
1466
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§§ 6189-1)193

§ 6189. Carriers without reward.
Carriers without reward are subject to
the same rules as employes without reward, except so far as is otherwise
provided by the following chapters on carriage.
[R. C. 1905, § 5626; Civ. C.
1877, § 1212; li. C. 1899, § 4178.]
Must complete carriage.
§ 6190. Same.
carrier without reward, who
has begun to perform his undertaking, must complete it in like manner as
if he had received a reward, unless he restores the person or thing carried
to as favorable a position as before he commenced the carriage.
[R. C. 1905,
§ 5627 ; Civ. C. 1877, § 1213 ; R. C. 1899,
§ 4179.]

A

CHAPTER

66.

CARRIAGE OF PERSON8.
Article

1.

2.

Gratuitous Carriage op Persons, § 6191.
Carriage for Reward, §§ 6192-6196.

Article 1.— Gratuitous Carriage op Persons.
Must use ordinary care.
A carrier of persons without reward
must use ordinary care snd diligence for their safe carriage.
[R. C 1905.
§ 6191.

§

5628; Civ. C. 1877,

§

1214; R. C. 1899,

Article 2

•

§

4180

— Carriage

]

for Reward.

A carrier of persons for reward must
§ 6192. Utmost care and diligence.
use the utmost care and diligence for their safe carriage, must provide everything necessarv for that purpose and must exercise to that end a reasonable
degree of skill. [R.
1905, § 5629; Civ. C. 1877, § 1215; R. C. 1899, § 4181.]
Care and -kill which carrier* of passengers must exercise with respect to their road*.

C

3?

Am. Rep.

749.

hack or cab to passengers. 5 L.R.A. NS.)
:0€9.
Liability of proprietor of private railroad for injuries sustained bv one other than an
employe while being carried thereon. 12 L.R.A (N.S.) 131; 22 L.R.A.(N.S.) 190.
Liability for
injury to passenger bv negligent operation of automobile. 21
L.R.A.tN.S.) 81: 35 L.R.A.(N.S.) 658.
21 L.R.A.
Liability of sleeping car company for personal injuries to passengers.
::96; 26 Am. St. Rep. 331.
Liability of sleeping-cars, for theft of property ol passengers.
56 Am. Rep 850
Liability of carrier for personal injury to passenger struck by sparks or cinders
scaping from locomotive. 18 L.R.A. N.S ) 841.
Presumption of negligence from injury to passenger by collision. 13 L.R.A (N.S.)
:0S; 29 L.R.A. (N 8.) 812.
As to similar provision in CaL Civ. Code. * 2100. see MacDougall v Central R. Co.,
63 Cal. 431. 2 Am. Neg. Cas. 173; Fisher v. Southern P. R. Co 89 Cal. 399. 26 Pac.
S94. 9 Am. Nep. Cas. 104; Osgood v. Los Angeles Traction Co., 137 Cal. 280, 92 Am. St
Rep. 171. 70 Pac. 169.

Duty and

liability of proprietor of public

I

I

.

A carrier of persons for reward is bound
§ 6193. Must use safe vehicles.
to provide vehicles safe and fit for the purposes to which they are put. and
is not excused for default in this respect bv anv degree of care.
[R C. 1905,
§ 5630; Civ. C. 1877. § 1216; R. C. 1899, § 4182.1
Liability for injuries to passengers resulting from defects in vehicles and other
appliances.
Dutv of
L.R.A 313.
Liability
Liability
C63.
Liability

64 Am. Dec. 521.
railroad carrier in respect to furnishing proper cars for passengers.
for injury to passenger by latent defect in car. 15 L.R A
to passenger on account of unsanitary condition of car.

<N

S.)

31

790.

26 L.R.A (N.S.)

to postal clerk for failure to keep car in proper condition. 3 L.R.A (N.8.)
218; 26 L.R.A. (NS ) 1058.
Duty to keep steps of cars free from snow and ice. 15 L.R A (N.S.) 523. 35
L.R.A. (N.S.) r92.
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§§ 6193-6198

Carrie ye of Property.

Injury to passenger from door of vehicle. ?9 L.R.A. (X.S.) S78.
Duty* to heat cars. 42 L.R.A. 110.
Duty to protect passenger from cold. 11 L.R.A.lX.S ) 1142.
Duty of steamship company to passengers as to condition oi decks.

33 L.R.A.lN.8.)

532.

m

As

to similar provision
89 Cal. 399, 26 Pac. 894, 9

Cal. Civ. Code, ft 21C1, see Fisher t. Southern P. R. Co.,
Am. Keg., Cos. 104.

§ 6194. Must not overload. A carrier of persons for reward must not overcrowd or overload his vehicles.
[R. C. 1905. * 5631; Civ. C. 1877, § 1217;
R. C. 1899. § 4183.]
Right of passenger to seat. 22 L.R.A. 259; 136 Am. St. Rep. 312.
Liability of steamship company for failure to supply bcrtn. 5 L.R.A.IN.S.) 1012.
.

Injuries received on crowded railroad trains. 24 L.R.A. 710.
Injuries on crowded street ears. 24 L.R.A. 712.
Duty to passenger on overcrowded street car. 4 L.R.A. (N.S.)

399.

A carrier of persons for reward must
§ 6195. Treatment of passengers.
give to passengers all such accommodations as are usual and are reasonable,
must treat them with civility and give them a reasonable degree of attention.
[R. C. 1905, § 5632; Civ. C. 1877. § 1218; R. C. 1899. § 4184.]
Assault on passenger. 28 Am. Rep. 112; 32 Am. St. Rep. 90.
hy employes. 32 L.R.A.(X.S) 1201: 42 Am. Rep. 36.
Liability for insults, threats and obscene language of employes towards passenger!-.

—

14 L.R.A. 739.

-for mental suffering of passenger from mere verbal abuse unaccompanied bv oth.-r
13 L.R.A.(XS.) 159.
for wiliful torts of servants to passengers.
40 LR.A.(N S.) 999.
for acts of special police officer appointed by public authority.
23 LR A.(N.S )

breach of dnt v.

?.()
L.R.A. (X.S.) 481; 39 I. KA.iN.S.) 122.
How far carrier's liability affected bv misconduct of passenger. Antecedent violence
of passengrr.
40 L.R.A. (N.S.) 1070.
Liability of for personal injuries inflicted on passengers by third persons.
6 Am.
St. Rep. 734.
Liability of steamship for malicious acts of servants towards passengers.
4
L.R.A. (X S.) 494.

289;

A carrier of persons for reward
§ 6196. Must travel at reasonable speed.
must travel at a reasonable rate of speed and without any unreasonable
delay or deviation from his proper route.
(R. C. 1905, § 5633; Civ. C. 1877.
§ 1219; R. C. 1899. § 4165.]
CHAPTER

67.

CARRIAGE OF PROPERTY.
Abticlb

1.

2.
3.

4.
5.

General Definitions, § 6197.
Obligations of the Carrier.

6198-6208.

Bill of Lading, §§ 6209-6215."'
Freightage, §§ 6216-6224.
General Average, §§ 6225-6234.
Article

1.

— General

Definitions.

§ 6197. Freight, freightage, consignor and
carried is called freight; the reward, if any,
called freightage; the person who delivers the
the consignor and the person to whom it is
consignee.
[R. C. 1905. § 5634; Civ. C. 1877,

Article

2.

— Obligations

Property
consignee defined.
to be paid for its carriage is
freight to the carrier is called
to be delivered is called the
1220; R.
1899. § 41S6.]

§

C

op the Carrier.

A carrier of
§ 6198. Ordinary care for reward; without reward slight.
property for reward must use at least ordinary care and diligence in the performance of all his duties. A carrier without reward must use at least slight
are and diligence.
[R. C. 1905, 5 5635: Civ. C. 1877. § 1221; R. C. 1899.
.

*
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A

carrier must comply with the
§ 6199. Must comply with directions.
directions of the consignor or consignee to the same extent that an employe
is bound to comply with those of his employer.
[R. C. 1905, § 5636; Civ. C.
1877, § 1222; R. C. 1899, § 4188.]
When the directions of a consignor and
§ 6200. Conflicting directions.
consignee are conflicting the carrier must comply with those of the consignor
in respect to all matters except the delivery of the freight, as to which he
must comply with the directions of the consignee, unless the consignor has
specially forbidden the carrier to receive orders from the consignee inconsistent with his own.
[R. C. 1905, § 5637; Civ. C. 1877, § 1223; R. C. 1899,
§ 4189.]
Deviation.
marine carrier must
§ 6201. Storage by marine carrier.
not stow freight upon deck during the voyage, except when it is usual to do
so, nor make any improper deviation from or delay in the voyage, nor do
any other unnecessary act which would avoid an insurance in the usual form
upon the freight.
[R. C. 1905, § 5638; Civ. C. 1877, § 1224; R. C. 1899,
§ 4190.]
Effect of deviation upon rights ami liabilities of carriers. 2 B. R. C. 587.

A

Effect of deviation on carrier's right to avail itself of provisions of special contract
of affreightment. 35 L.R.A.(N.S.) 10 IG.

A carrier of property must deliver it to the
§ 6202. Manner of delivery.
consignee at the place to which it is addressed in the manner usual at that
place.
[R. C. 1905, § 5639; Civ. C. 1877, § 1225; R. C. 1899, § 4191.1
Liability of railroad company for malicious refusal of freight agent to deliver
7 L.R.A. (X.S.) 926.
Liability of connecting carrier for detaining

freight.

freight

on account of mistake as to

amount due. 32 L.R.A.(X.S.y 189.
Payment or tender of freight charges as a condition precedent

to an action of trorer
against currier. 21 L.K.A. 117.
Duty of on adverse claim being made to goods. 34 Am. St. Rep. 731.
When delivery of goods excused by their seizure under process. 34 Am. St. Rep. 735.

If there is no usage to the con§ 6203. Place of delivery, when no usage.
trary at the place of delivery freight must be delivered as follows:
1. If carried upon a railway owned and managed by the carrier it may be
delivered at the station nearest the place to which it is addressed.
2. If carried by sea from a foreign country it may be delivered at the
wharf where the ship moors within a reasonable distance from the place of
address; or if there is no wharf, on board a lighter alongside the ship; or,
3. In other cases it must be delivered to the consignee or his agent personally, if either can with reasonable diligence be found.
[R. C. ]90">.
§ 5640: Civ. C. 1877, § 1226; R. C. 1899, § 4192.]
1".
Right of shipper to demand a redelivery of property at intermediate point.
.

L.R.A. (N.S.) 756.

Duty of carrier to deliver car at consignee's place of
To whom delivery of goods by, may be made, and
person.
9 Am. St.*R«p. 511.
As to similar provision in Cal. Civ. Code, g 2119,
Co.. 56 Cal. 434; Wilson v. California C. R. Co., 94 Cal.

husiness.
liability

41 L.R.A. (N.8.) 678.
for

delivery to

wrong

see Hirshfleld v. Central P. R.
166, 17 L.R.A. 685, 29 Pac. 861.

When carrier becomes warehouseman. If
§ 6204. Notice to consignee.
any reason a carrier does not deliver freight to the consignee or his agent
personally, he must give notice to the consignee of its arrival and keep the
same in safety upon his responsibility as a warehouseman until the consignee has had a reasonable time to remove it.
If the place of residence
or business of the consignee is unknown to the carrier, he may give the notice
bv letter dropped in the nearest post office.
[R. C. 1905, § 5641
Civ. C.
1877, § 1227 R. C. 1899. § 4193.]
Dntv of express companv with respect to property awaiting delivery at destination.
for

;

:

14 L.R.A.(N.S.) 393.
Necessity of notice of arrival of goods to reduce liability of carrier to that of warehousoman.' 18 L.R.A. (X.S.) 427.
Absence of consignee, luck of address or other similar circumstances as excusing
performance of carrier's duty to give notice of «rrival. 2C L.R.A.(N.S.) 872.
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As to similar provision in Cal. Civ. Code. § 2120, see Hirshfield v. Central P. R. Co.,
56 Cal. 484; Wilson v. California C. R. Co., 94 Cal. 166, 17 L.R.A. 685, 29 Pac. 861;
Cavallaro v. Texas & P. R. Co., 110 Cal. 313, 52 Am. St. Rep. 94, 42 Pac. 918.
If a consignee does not accept and remove
§ 6205. Liability terminated.
freight within a reasonable time after the carrier has fulfilled his obligation
fulfill the same, the carrier may exonerate himliability by placing the freight in a suitable warehouse on
and giving notice thereof to him. [R. C.
account
of
the
consignee
storage on
1905. § 5642; Civ C. 1877. § 1228; R. C. 1899, § 4194.1
When liability of carrier terminates. 7 Am. Rep. 591.
When liability of carrier reduced to that of warehouseman. 97 Am. St. Rep. 84
What in s rea'sonablc time for removal of goods by consignee, after which the liability

to deliver or duly offered to
self

from further

the carrier as such terminates.
8 L.R.A.(N.S.) 240; 16 L.R-A.(N.S) 935; 25
L.R.A (N.S ) 938
Termination of carrier's liability as such as affected by its fault preventing removal
of goods.
8 LR A.I N S I 23.V
Liability of shipper for demurrage.
30 Am St Rep 635.

of

Whenever any trunk,
§ €206. When unclaimed property may be sold.
carpetbag, valise, bundle, package or article of property transported or comiug into the possession ot any railroad, or express company or any other
common earner in the course of his or its business as common carrier shall
remain unclaimed and the legal charges thereon unpaid during the space of
six months after its arrival at the point to which it shall have been directed
and the owner or person to whom the same is consigned cannot be found
upon diligent inquiry or, being found and notified of the arrival of such
article, shall refuse or neglect to receive the same and pay the legal charges
thereon for the space of three months, it shall be lawful for such common
carrier to sell such article at public auction after giving the owner or con
signee fifteen days' notice of the time and place of sale through the post
office and by advertising in a newspaper published in the county where such
sale is made and out of the proceeds of such sale to pay all legal charges
on such article and the amount over, if any. shall be paid to the owner or
consignee upon demand.
[R. C. 1905 § 5643; 1879. ch. 51. § 1; R. C. 1899.
§4195]
Duty

of carrier to eive notice before Belting goods or otherwise disposing of tbetn
45 L.R.A. <N.S.) 18

contrary to shipping directions

Perishable property
§ 6207. When perishable property may be sold.
which has been transported to its destination and the owner or consignee
notified of its arrival, or being notified, refuses or neglects to receive the same
and pay the legal charges thereon, or if upon diligent inquiry the consignee
cannot be found, such carrier may in the exercise of a reasonable discretion
sell the same at public or private sale without advertising and the proceeds
after deducting the freight and charges and expenses of sale shall be paid
to the owner or consignee upon demand
[R C. 1905. § 5644; 1879. ch. 51.
§ 2; R. C. 1899. § 4196.1

The provisions of the last two sections
§ 6208. Applies to hotel keepers.
[R. C. 1905, § 5645; 1879,
apply to hotel keepers and warehousemen.
§3; R. C. 1899. §4197 ]

shall

ch. 51,

Article 3

— Bill

o? Lading.

A bill of lading is an instrument in writing signed by
§ 6209. Defined.
a carrier or his agent, describing the freight so as to identify it, stating the
name of the consignor, the terms of the contract for carriage and agreeing
or directing that the freight be delivered to the order or assigns of a specified
person at a specified place.
[R. C. 1905, § 5646; Civ. C. 1877, § 1229; R. C.
1899, § 4198.)
As to similar provision in Cal. Civ. Code, J 2126, see Dodge v. Meyer, 61 Cal. 405.
All the title to the freight which the first holder of
§ 6210. Negotiable.
a bill of lading had when he received it passes to every subsequent indorsee
14 70
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thereof in good faith and for value in the ordinary course of business with
like effect and in like manner as in the case of a bill of exchange.
[R. C.
1905, § 5647; Civ. C. 1877, § 1230; R. C. 1899, § 4199.]
Possession of an unindorsed
stranger is agent of consignor.

bill of

lading by a stranger raises no presumption that
v. Gregory et al., 9 N. D. 618, 84 N. W. 553.

Stewart

When a bill of lading is made to bearer
§ 6211. When delivery transfers.
or in equivalent terms, a simple transfer thereof by delivery conveys the same
title as an indorsement.
[II. C. 1905, § 5648; Civ. C. 1877. § 1231; R. C
1899, § 4200.)

As

to similar provision in Cal. Civ. Code, I 212S, see DoJgc v. Meyer. 61 Cal
v. Texas 4 P. R. Co., 110 Cal. 349, 52 Am. St. Rep. 94, 42 Pac. 913

405-

Cavallaro

A biil of lading doss not alt?!*
§ 6212. Obligations of carrier not altered.
the rights or obligations of the carrier as defined in this chapter unless r,
plainly inconsistent therewith.
[R. C. 1905, § 5649; Civ. C. 1877, § 1232.
R, C. 1899, § 4201. J
A carrier must sub
§ 6213. Carrier must give sets of bills, on demand.
scribe and deliver to the consignor ou demand any reasonable number of bil.s
of lading of the same tenor, expressing truly the original contract for car
riage; and if he refuses to do so the consignor may take the freight from
[R. C.
him and recover from him besides all damages thereby occasioned.
1905, § 5650; Civ. C. 1877, § 1233; R. C. 1899, § 4202.
carrier i<
§ 6214. Carrier exonerated by delivering freight to holder.
exonerated from liability for freight by delivery thereof in good faith to any
holder of a bill of lading therefor, properly indorsed, or made in favor of
the bearer. [R. C. 1905, § 5651 Civ. C. 1877. § 1234 R. C. 1899, § 4203.]
To whom delivery may be made under bill of lading. 38 L.R.A. 358.
i

is

A

;

;

Effect of bill of lading on delivery to impostor by carrier.
37 L.R.A. 178.
Liability of carrier to bona fide holder upon bill of lading issued by negligence or
mistake of agents without delivery of any goods to carrier. 41 L.R-A.fN.S.) 500.
As to similar provision in Cal. Civ. Code, i 2131, see Dodge v. Meyer, 61 Cal. 4C5:
Cavallaro v. Texas & P. R. Co., 110 Cal. 343, 52 Am. St. Rep. 94, 42 Pac. 918.

When a carrier has given a bill of
§ 6215. When surrender required.
lading or other instrument substantially equivalent thereto, he may require
its surrender or a reasonable indemnity against claims thereon before delivering the freight. [R. C. 1905, § 5652; Civ. C. 1877, § 1235; R. C. 1899, § 4204.'
Article

4.

— Freightage.
A

Exception.
carrier may require his freightage to
§ 6216. In advance.
be paid upon his receiving the freight; but if he does not demand it then
he cannot until he is ready to deliver the freight to the consignee.
[R. C.
1905, § 5653 Civ. C. 1877, § 1236 R. C. 1899, § 4205.]
When right to freight becomes complete. 60 Am. Dec. 149.
;

;

Discrimination by requiring prepayment of freight charges.
21 L.R.A.(N.S.) 982.
Payment or tender of freight charges as condition precedent to action of trover
against carrier. 21 L.R.A. 117.
When tender of freight money not condition of conversion by carrier's refusal to
surrender goods. 6 L.R.A.(N.S.) 1038.
Liability of connecting carrier for detaining freight on account of mistake as to
the amount due. 6 L.RJMN.S.) 1054; 32 L.R~A.(N.S.) 189.

The consignor of
§ 6217. Consignor liable for freightage. Exception.
freight it* presumed to be liable for the freightage, but if the contract between
him and the carrier provides that the consignee shall pay it and the carrier
allows the consignee to take the freight he cannot afterwards recover the
freightage from the consignor.
[R. C. 1905, § 5654; Civ. C. 1877, § 1237;
R. C. 1899. § 4206.]
The consignee of freight is liable for the
§ 6218. When consignee liable.
freightage if he accepts the freight with notice of the intention of the consignor that he should pav it.
[R. C. 1905, § 5655; Civ. C. 1877, § 1238:
ISno, $ 4207.]
R.

C
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§ 6219. No freightage on increase.
No freightage can be charged upon
the natural increase of freight.
[R. C. 1905, § 5656; Civ. C. 1877, § 1239:
R. C. 1899, § 4208.]
Payment accordingly. If freightage is apportioned
§ 6220. Apportioned.
by a bill of lading or other contract made between a consignor and carrier
the carrier is entitled to payment according to the apportionment for so
much as he delivers. [R. C. 1905, § 5657; Civ. C. 1877, § 1240; R. C. 1899.
§

4209.]
§ 6221. Part accepted.

Freightage apportioned.
If a part of the freight
accepted by a consignee without a specific objection that the rest is not
must be apportioned and paid as to that part,
though not apportioned in the original contract.
[R. C. 1905, § 5658; Civ.
('. 1877,
§ 1241; R. C. 1899, § 4210.]
Qualifi§ 6222. According to distance.
At place short of destination.
cation.
If a consignee voluntarily receives freight at a place short of the one
appointed for delivery the carrier is entitled to a just proportion of the
freightage according to distance.
If the carrier, being ready and willing,
offers to complete the transit he is entitled to the full freightage.
If he does
not thus offer completion and the consignee receives the freight only from
necessity, the carrier is not entitled to any freightage.
[R. C. 1905. § 5659
Civ. C. 1877. § 1242; R. C. 1899. •§ 4211.1
is

delivered, the freightage

•.

Part performance of contract for carriage will not entitle carrier to pro rata pay.
unless incomplete performance ie voluntarily accepted. Braithwaite v. Power, 1 X. 5.
4S X. \V. 354.

4 45,

If freight is carried
§ 6223. No extra freightage for carrying further.
further or more expeditiously than was agreed upon by the parties, the
is not entitled to additional compensation and cannot refuse to deliver
it on the demand of the consignee at the place and time of its arrival.
[R. C.
1905. § 5660; Civ. C. 1877. § 1243: R. C. 1899, § 4212.]

carrier

Kffect of deviation on carrier's right to freight.

2 B. R. C. 611.

A carrier has a lien for freightage which is
§ 6224. Lien for freightage.
regulated bv chapters 86, 98 and 99 of this code.
[R. C. 1905, § 5661 Civ.
C. 1877, § 1244; R. C. 1S99, § 4213.]
;

Arttci.f

5.— General Average.

A

carrier by water may, when in
§ 6225. Jettison and general average.
case of extreme peril it is necessary for the safety of the ship or cargo, throw
overboard or otherwise sacrifice any or all of the cargo or appurtenances of
the ship.
Throwing property overboard for such purpose is called jettison
;ind the loss incurred thereby is called a general average loss.
[R. C. 1905.
§ 5662; Civ. C. 1877, § 1245; R. C. 1899, § 4214.]
General average. 2 Am. Dec. 207.
voluntary sacrifice essential to.

14

Am.

Dec. 613.

A

jettison must begin with
§ 6226. Jettison begins with most bulky freight.
the most bulkv and least valuable articles so far as possible.
[R. C. 1905.
Civ. C. 1877, § 1246 R. C. 1899. § 4215.]
§ 5663
6227.
Jettison
ordered
only
master.
by
Exception.
jettison can be
§
made only by authority of the master of a ship, except in case of his disability
or of an overruling necessity, when it may be made by any other person.
[R. C. 1905. § 5664; Civ. C. 1877, § 1247; R. C. 1899, § 4216.]
loss by jettison apportioned.
The loss incurred by a jettison
§ 6228.
when lawfully made, must be borne by all that part of the ship, appurtenances,
freightage and cargo for the benefit of which the sacrifice is made aa well as
bv the owner of the thing sacrificed. [R. C. 1905, § 5665 Civ. C. 1877, § 1248
R. C. 1899, § 4217.]
Adjustment.
The proportions in which a gen§ 6229. Loss by jettison.
eral average loss is to be borne must be ascertained by an adjustment in which
the owner of each separate interest is to be charged with such proportion of
:

:

A

How

;
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the value of the thing lost as the value of his part of the property alrVctol
bears to the value cf the whole.
But an adjustment made at the end of a
voyage, if valid there, is valid everywhere.
[R. C. 1905. § 5666; Civ. C. 1877.
§ 1249;R.C. 1899, §4218.]
In estimating values for the
§ 6230. Values of ship, etc., how estimated.
purpose of a general average the ship and appurtenances must be valued as
at the end of the voyage, the freightage at one-half the amount due on delivery
and the cargo as at the time and place of its discharge adding in each cas«the amount made good by contribution.
[R. C. 1905, § 5667; Civ. C. 1877.
;

1250; R. C. 1899, § 4219.]
The owner of things
§ 6231. When deck stowage entitled to contribution.
stowed on deck in case of their jettison is entitled to the benefit of a general
average contribution only in case it is usual to stow such things on deck upon
such a voyage.
[R. C. 1905, § 5668; Civ. C. 1877, § 1251 R. C. 1899. § 4220.]
The rides herein stated
§ 6232. These rules applicable to every sacrifice.
concerning jettison are equally applicable to every other voluntary sacrific e
of property on a ship or expense necessarily incurred for the preservation ot*
the ship and cargo from extraordinary perils.
[R. C. 1905, § 5669; Civ. C.
1877, § 1252; R.C. 1899, § 4221.]
§

;

CHAPTER

68.

CARRIAGE OF MESSAGES.

A carrier of messages for reward must deliver them at
§ 6233. Delivery.
the place to which thev are addressed or to the persons for whom they are
intended.
[R. C. 10O5.*§ 5670; Civ. C. .1877. § 1253: R. C. 1899, § 4222.]
As to similar provision in Cat. Civ. Code. 5 2161. see Hart v. Weetcrn U. Teleg. Co..
68 Cal. 579, 56 Am. Rep. 119. 6 Puc 637; Pacific Pine Lumber Co. v. Western C.
Teleg. Co.. 123 Cal. 428. 56 Pac. 103.

Great care.
By telegraph, utmost diligence. A carrier of messages for reward must use great care and diligence in the transmission and
delivery of messages.
A carrier bv telegraph must use the utmost diligence
therein.
[R. C. 1905. § 5671 Civ. C. 1877, § 1254; R. C. 1899, § 4223.]
§ 6234.

;

Criminal

Duty
Dutv

liability for agent's failure to

of telegrap'h
of telegraph
923.

transmit telegram.

41

L.R.A. 660.

company to deliver message by telephone. 29 L.R.A. (N.R.) 836.
company to find person addressed. 15 L.R.A. 129; 27 Am. St.

Rep.
Telegraph company's duty as to discovering unknown sendee. 22 L.R.A. (N.S.) 761.
Dutv of telegraph company to notifv Fender of message if it cannot be promptly
transmitted or delivered. 67 L.R.A. 153; 16 L.R.A. (N.S.I 870.
Dutv
and liability for conduct of telegraph messengers furnished. 2 LJLA.(N.S.)
'
1091.
Liability of telegraph company for delay in transmitting or delivering message, due
22 L*R.A. ( N.S.") 1214.
to strike of its employes.
As to similar provision in Cal. Civ. Code, f 2162, see Hart v. Western U. Teleg.
Co.. 66 Cal. 579. 56 Am. Rep. 119. 6 Pac. 637; Pacific Pine Lumber Co. v. Western
U. Teleg. Co., 123 Cal. 428. 56 Pac. 103: Coit v. Western U. Teleg. Co., 130 Cal. 657,
53 L.R.A. 678, 80 Am. St. Rep. 153, 63 Pac. 83.

93
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CHAPTER

Carriers.

69.

COMMON CARRIERS.
Article

2.

Common Carriers in General,
Common Carriers of Persons,

3.

Common Carriers

1.

4.
5.

§§ 6235-6242.
§§ 6243-6252.
of Property. §§ 6253-6261.
Shipment of Live Stock, § 6262.
Common Carriers of Messages, §§ 6263-6270.

Article

— Common

1.

Every one who

Carriers in General.

to the public to carry persons,
property or messages is a common carrier of whatever he thus offers to carry.
[R. C. 1905, § 5672; Civ. C. 1877, § 1255; R. C. 1899, § 4224.]
What constitutes a common carrier. Meuer v. C. M. & St. P. R.v. Co., 5 S. D. 568, 59
N. W. 945, 49 Am. St. Rep. 898, 25 L.R.A. 81.
Telegraph companv is a common carrier. Kirby v. W. U. Tel. Co., 7 S. O. 623, 6f>
X. W. 37, 30 L.R.A. 621; Kirby v. W. U. Tel. Co., * S. D. 105, 55 X. W. 7;.9, 4«.
Am. St. Rep. 705, 30 L.R.A. 621, 624.

§ 6235. Defined.

Common

carrier,

sleeping car

offers

baggage transfer company

company

as.

as.

34 L.R.A. 137; 21 L.R.A. (N.S.) 18S.

21 L.R.A. 291.

ferryman as. 68 L.R.A. 153.
person maintaining elevator

2 L.R.A. (N.S.) 745.
as.
-cartman, etc., as. 21 L.R.A.(N.S.) 188.
Railroad companies bb private carriers in drawing special trains or special cars.
L.R.A. 161.
Character as common carriers of persons or corporations other than express com
panics that neither own nor operate transportation routes, but undertake to transport
goods. 42 L.R.A. (N.S.) 902.
Is an interurban railroad company controlled by general railroad law in regard tithe operation of railroads as carriers of passengers?
67 L.R.A. 637.
Effect of speciul arrangement with respect to particular class of business upon character of railroad company as.
5 L.R.A.(N.S.) 458.
As to similar provision in Cal. Civ. Code, § 2168, see Hart v. Western U. Teleg. Co..
6fi Cal. 579, 56 Am. Rep. 119, 6 Pac. 637.

V

Must accept and carry. A common carrier must, if able to do
accept and carry whatever 19 offered to him at a reasonable time and
place of a kind that he undertakes or is accustomed to carry.
[R. C. 1905.
§ 5673; Civ. C. 1877, § 1256; R. C. 1899, § 4225.]
§ 6236.

so,

Effect of strike on carrier's duty to accept freight.
35 L.R.A. 623.
Right to refuse to receive in afternoon valuables to go on morning train.

15

L.R.A. (N.S.)

558.
to refuse to transport dangerous articles.
36 L.R.A. 649.
3S
to discontinue receipt of freight at place other than regular station.
L.R.A. (N.S.) 032.
originating
Duty to accept freight
and terminating within city limits. 38 L.R.A. (N.S.
443.
to accept liquor for transportation to points where its sale is prohibited or
restricted.
40 L.R.A.(N.S.) 798; 45 L.R.A.(N.S.) 120.
Liability for failure to provide train for crowd. 24 L.R.A. 711.
Duty to give regular train service on Sunday. 30 L.R.A.(N.S-) 401.
to hold train for passenger teen approaching station.
31 L.R.A. (N.8.) 442.
26 L.RJMN.S.)
to accept as a passenger one phvaically or mentally disabled.
171.
Right to eject persons having contagious disease. 4 L.R.A. (N.S.) 103.
Compulsory service in case of telephone. 15 L.R.A. 321.
Liability of telephone company for failure to make connections for subscriber.
21
L.R.A. (N.S.) 115; 28 L.R.A. (N.S.) 554; 39 L.RJV.(N.S.) 402.
As to similar provision in Cal. Civ. Code, $ 2169, see Pfistcr v. Central P. R. Co.. 70
Cal. 169, 59 Am. Rep. 404, 11 Pac. 686 : Barrett v. Market Street R. Co., 81 Cal. 296.
6 L.R.A. 336. 15 Am. St. Rep. 61, 22 Pac. 859.

A common carrier must
§ 6237. Preference to United States and state.
always give a preference in time and may give a preference in price to the
United States and to this state. [R. C. 1905, § 5674; Civ. C. 1877. § 1258:
R. C. 1899, § 4226.]
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A common carrier must start at such
time and place as he announces to the public unless detained by accident
or the elements or in order to connect with carriers on other lines of travel.
[R. C. 1905, § 5675; Civ. C. 1877, § 1259; R. C. 1899,
§ 4227.]
§ 6238.

Must

start

when and where.

.

Liability to passenger for default or delay in running railroad train.

42 y

,

*

49 L.R.A. (N.S.)

•

Aa to similar provision in Cal. Civ. Code, § 2170, Bee Pfister v. Central P. R. Co., 70
Cal. 169, 59 Am. Rep. 404, 11 Pac. 686.

Payment refused. A common carrier is entitled
§ 6239. Compensation.
to a reasonable compensation and no more which he may require to be paid in
advance. If payment thereof is refused he mav refuse to carry. [R. C. 1905,
§ 5676; Civ. C. 1877, § 1260; R. C. 1899, $ 1228.]
Payment in advance. Kirov v. W. U. Tel. Co.. 4 S. D. 463, 57 N. W. 202; Kirby t.
W. U. Tel. Co., 7 S. D. 623, 65 N. W. 37, 30 L.R.A. 621.
Discrimination by requiring prepayment of freight charges.

21 L.RJL.(N.S.)

982.

§ 6240. Obligations limited only by contract. The obligations of a comcarrier cannot be limited by general notice on his part, but may be
limited by special contract.
[R. C. 1905, § 5677; Civ. C. 1877, § 1261; R. C.

mon

1899, § 4229.J
As limiting common

carriers' liability.
Hanson v. Great Northern R. Co., 18 N. D.
324, 121 X. VV. 78.
Right to exact special contracts from shippers. 46 Am. St. Rep. 777.
Effect of deviation on rights and obligations arising from special contract limiting
carrier's liability.
2 B. R. C. 012.
Effect of limitation in time tables on liability for defaulter dclav in running train.
32 L.R.A. 544.
Limitation of liability by notices or tickets, baggage checks, bills of lading, etc. 15
Am. Rep. 457: 29 Am. Ftp 1C6; 5 Am. St. Rep. 719.
Limitation of carrier's liability for passenger's luggage.
19 L.R.A.IN.S.) 1006; 34
L.R.A. (N.S.) 818.
Application to hand baggage of limitation of liability for loss of baggage.
5
L.R.A (N.S.) 650.
Limitation of liability for baggage after reaching destination of passenger.
36
L.R.A. 787.
Validity of stipulation limiting carrier's liability to agreed valuation aa auected
by the Hepburn act. 28 L.R.A. N.S. ) 293.
Valuation of property for purposes of transportation as affecting carrier's liability
where it is converted or embezzled while in its possession. 31 L.R.A.JN.S.) 309.
Limitation of common carrier's duty and liability in case of dangerous articles. 36
L.R.A. 648.
As to similar provision in Cal. Civ.iCode, 8 2174, see Pierce v. Southern P. Co., 120
Cal. 156, 40 L.R.A. 350. 47 Pac. 874, 52 Pac. 302, 1 Am. Neg. Rep. 211.
(

A

common carrier cannot
§ 6241. Exoneration by agreement limited.
be exonerated by any agreement made in anticipation thereof from liability
for the negligence, fraud or other wrongful act of himself or his servants.
[1907, ch. 57; R. C. 1905, § 5678; Civ. C. 1877, § 1262; R. C. 1S99, § 4230.]
Common carrier mav limit liability bv contract signed by parties. Meuer v. C. M. k
Ry. Co., 5 S. D! 568, 59 N. W". 945, 49 Am. St. Rep. 898, 25 L.R.A. 81;
Tel. Co., 7 S. D. 623, 65 N. VV. 37, 30 L.R.A. 02 1.
Bill of lading not special contract unless signed bv consignor or consignee.
Express Co., 5 D. 463, 41 N. W. 732, 3 L.R.A. 342.

St. P.

Kirby

v.

W. U.

.

Hartwell

Carrier may contract that shipper must give notice in writing of any claim for
damages before property is removed from place of destination. Cooke v. Northern
P. R. Co., 23 N. D. 266, 133 N. W. 303.
Carrier cannot be exonerated by any agreement, made in anticipation thereof, for
gross negligence.
Berry v. Chicago, M. A St. P. R. Co., 24 S. D. 611, 124 N. W. 859.
Telegraph company cannot, by agreement in anticipation thereof, exonerate itself
from liability for gross negligence, fraud or willful wrong. Lothian v. Western U.
Teleg. Co., 25 S. D. 319, 126 N. W. 621.
When stipulations exempting from liability are void. 31 Am. Rep. 567.
Power of carrier to limit liability and how it may be exercised. 32 Am. Dec. 495.
to limit liability in the event of a loss to a sum less than the injury suffered.
23 Am. St. Rep. 593.
to limit amount of carrier's liability in cases of negligence.
14 L.R.A. 433.
Limiting valuation of property as affecting amount of recovery for loss by negligence.
1 L.R.A. (N.S.) 9S5.
Validity of provision imposing responsibility of inspecting and selecting ears on
shipper. *36 L.R.A.(N.8.) 412.
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Eight of passenger carrier to otipulat* against

liability in

Carriers.

consideration of reduced

4 L.R.A.(N.S.) 108L
Validity of stipulation in pass limiting carrier's liability. 3? L.R.A. (N.S.) 235.
Risks of negligence assumed by contract with carrier as including gross negligence.
1 L.R.A.(N.S.) 675.
Contract exempting railroad company from liability for negligent injury to sleeping
car employes or others sustaining a similar relation to the .company. 11 L.R.A. ("N.S.
432.
Does stipulation exempting carrier from liability for passtnger'a baggage, or limiting
mount thereof, cover loss«ft due to negligence. 8 L.R.A.(N.S.) 199; 34 L.R.A.(N.S.»
fare.

>

82G.

As to similar provision in Cal. Civ. Code, g 2175. see Miclialitschke Bros. v. Wells.
T. A Co.. 118 Cal. 683. 50 Pnc. 847 Pierce v. Southern P. Co., 120 Cal. 156, 40 L.R.A.
350, 47 Pac. 874, 52 Pnc. SO'I, 1 Am. Neg. Rep. 211; Merrill v. Pacific Transfer Co.,
131 Cal. 582, 63 Pac. 915.
:

A

passenger,
§ 6242. Carrier '8 right to modify obligations restricted.
-consignor or consignee by accepting a ticket, bill of lading or written contract
for carriage with a knowledge of its terms assents to the rate of hire, the time,
But his assent to any other
place and manner of delivery therein stated
•modification of the carrier's rights or obligations, contained in such instruIR C. 1905.
ment, can onlv be manifested bv his signature to the same

R

C 1899, § 4231 ]
§ 5679; Civ. C. 1877, 5 1263.
Effect of shipping contract limiting carrier's common-law liability, signed under
23 L.R.A. (N.S.) 63:
compulsion
2s
shipper
in receipt prepared by
Effect
of limitation of carrier's liabiHty
L.R.A. (N.S ) 645.
As to similar provision in CaJ Civ Code. § 2176, see Schrocder v. Schweizer. Llov 1
Transport Verticherung's Gesellschaft 66 Cal. 294, 44 Am. Rer>. 01. 5 Pac 478, Pa!mer
v. Atchison
T A S F R Co. 101 Cal. 1&7. 35 Pac. 630; California Powder Works i
v.
Atlantic A P R Co. 113 Cal 329. ?S L.R.A 648. 45 Pac. 691; Michalitaciike Bros.
131 Cal
Wells F. A Co.. 11? Cal 653. 50 Pac 847. Merril. v Paciiie Transfer Co
.

582

(,Z

Fac

P15

Article

2

—

Carriers- or Persons

Common

A common carrier of persons, unl- ss his
§ 6243 Carriage of luggage.
vehicle is fitted for the reception of passengers exclusively, must receiv and
for each passenger without any charge
luggage
earry a reasonable amouni of
except for an excess of weight over one hundred pounds to a passenger.
C 1899, § 4232.]
[R. C 1905, $ 5680. Civ C 1877, § 1264:
ion
17 L.R.A.(N.S.
Duty to transport baggage on pnme train«w:th passenger
889
Right of passenger to carrv baggage or packages in street car. 30 L.R.A.(N S
aisle of car.
Liabiiitv ol carrier tor injury to passengei trom baggage or parcel in

R

>

i

481.
13 L.R.A.'(N.S
Implied exceptions in statute a» to free transportation of baggage. 25 L.R.A. 569
311.
2-* L.R.A. (N.S.I
Rights ol one going to station to deposit baggage
As to similar provision in Cal Civ. Coat 5 21r»0. see Pfister v. Central P. R. Co.,
Rep 404. II Pac. 6S6
70 Cal 169, 59
»

Am

Luggage may consist of any articles intended for the
§ 6244. Luggage.
Bicycles
use of a passenger while traveling or for his personal equipment.
of this
are hereby declared to be. and are deemed luggage for the purposes
cor
railroad
by
passengers
article, and shall be transported as luggage for
no
and
luggage;
other
as
liabilities
same
the
to
subject
porations, and

such
passenger shall be required to crate, cover or otherwise protect any
not be required
bicycle provided, however, that a railroad corporation shall
bicycle for
one
than
more
article
this
of
provisions
the
under
transport
to
M233-1
a single person. |R. C. 1905, < 5681 1897 ch 117: R C 1899,
99
What is baggage and liability therefor 71 Am Dec. 169; 8 Am R«p. 308
Am. St. Rep. 343.
•

:

;

41 L.R A.LN.S.) 371
Books and manuscript as baggage
634.
39 L.R.A. { N.S.
Household gooda or supplies as baggage
responsible.
Articles intended for gifts as baggago for which carrier is
t

21 L.K.A.|*».SO

S50.

The liability of a carrier for luggag«for luggage.
common earner of
received bv him with a passenger is the same as that of a
[l C 1905, § 5682? Civ. C. 1877, § 1266; B. C. 1899, § 4234.]
§ 6245. Liability

™Jy
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Liability for baggage not accompanied bv a passenger. 85 L.R.A. 650; 43 L.R.A.(X.8.)
800.
Liability of earner for loss of drummer's baggage.
4 L.R.A.(N.S.) 1035.
Liability of passenger carrier transporting merchandise intrusted to it by passenger.
14 L.R.A. 515.
Recovery by parent for -loss of personal effects of infant that pays no fare.
I
L.R.A.(X.S.) 353.
Liability of carrier for loss of property in a check room.
18 L.R.A.(N.S.) 295; t9
L.R.A.(N.S.) 834.
Right of owner of baggage to testify as to its value in action for its loss. 37
L.R.A.(N.S.) 58S.
Liability for baggage after reaching destination of passenger.
36 L.R.A. 781; 38

L.RJUN.S.) 3S:).
Duty of sleeping

car company as to bagpage or personal effects of passengers.
21
L.R.A. 289; 9 L.RA.(N'.S) 40? i 41 L.R.A (N S. 799.
Delivery of baggage check to carrier as delivery of baggage.
14 L.R.A.(N.S.) 859.
How fur is carrier bound by act of baggageman in receiving articles as baggage. 10
I

L.R.A INS.

)

11 K».

Duty to check baggage to destination. 25 L.R.A. (N.S.I 537
common
§ 6246! When luggage delivered. When at passenger's risk.
carrier must deliver every passenger's luggage whether within the prescribed
weight or not. immediately upon the arrival of the passenger at his destination, and, unless the vehicle would be overcrowded or overloaded thereby,
must cany it on the same vehicle by which he carries the passenger to whom
it belongs
except that when luggage is transported by rail it must be cheeked
and carried in a regular baggage Car; and whenever passengers neglect or
refuse to have their luggage so chocked and transported it is carried at their
risk
[R. C. 1905, § 5683, Civ C. 1877, § 1267; R. C. 1899, § 4235.1
Railroad companv bound to take all applying for passage and their baggage. Waldrou
v C * N
Ry Co, ] D 33G. 46 N W. 456
Continuation of relation of passenger while lookim,' after baggage after reaching
deatination.
2 L.R.A (N.S.) R76
Carrier's liability for assault by employe while attending to baggage 17 L.R.A. (N.8.)

A

;

W

765.

As
Cal

to similar provision in Cal. Civ. Code. $ 2183. see Pfister
169, 59
Rep 404, 11 Pac. 686.

v.

Central P. R. Co., 70

Am

Must provide vehicles. A common carrier
a sufficient number of vehicles to accommodate all

of persons must provide
the passengers who can
be reasonably expected to require carriage at any one time.
[R. C. 1905,
§ 5684; Civ C. 1877. § 1268; R C. 1899, § 4236.]
§ 6247.

Injuries received on crowded railroad trains.

24 L.R.A. 710.

Must provide seats. A common carrier of persons must provide
every passenger with a seat. He must not overload his vehicle by receiving
and carrying more passengers than its rated capacitv allows. [R. C. 1905,
? 5685; Civ. C
1877. § 1269; R. C. 1899. § 4237.]
Right of passenger to seat. 22 L.R.A. 2W, 136 Am. St. Rep. 312.
§ 6248.

Liability of street railway company for injury to person waiting for car in consequence of carrying passengers on platform or running board.
45 L.R.A.(N.S.) 269.

§ 6249 May make rules. A common carrier of persons may make rules
for the conduct of his business and may require passengers to conform to
them if thev are lawful, public, uniform in their application and reasonable.
[R. C. 1905, § 5686; Civ. C. 1877. § 1270; 1899, § 4238.]
Carrier's regulations ns to admission of passenger to train house.
16 L.R.A. 448.
as affecting passenger's right to stop over. 28 L.R.A. 776.
Passengers riding in baggage or express car in violation of rules aa contributory
negligence
16 L.R.A. 631.
As to similar provision in Cal. Civ. Code, $ 2186, see Nye v. Marysville & Y. C. 8treet
R Co., 97 Cal 4C1, 32 Pac 530.

A common carrier may demand the fare
§ 6250. When fare demandable.
of passengers either at starting or at any subsequent time.
[R. C. 1905,
§ 5687; Civ. C. 1877, § 1271; R. C. 1899. § 4239.
Validity of extra charge for passenger fare when paid upon train. 20 L.R.A. 483.
Rii.'lit to require passenger to pay second fare on passing from one car to another
on same line. 13 L.R.A. /N.S.I 44 5.
Duty <»f pas>i>-ngrr to pnv fare wrongfully demanded in order to avoid expulsion and
lesson *.lHina».>s.
43 L.R.A* 706; 34 L.R.A. fX.S.i 2*2.
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Validity of regulation requiring passenger to pay fare in caae of
L.R.A.(N.S.) 695.
Requiring passenger to put coin in box or automatic registering
L.R.A.(N.S.) 695.

Carriers.

dispute.
device.

2

32

A

§ 6251. Ejection of passengers, how and where.
passenger who refuses
to pay his fare or to conform to any lawful regulation of the carrier may be
ejected from the vehicle by the carrier. But this must be done with as little
violence as possible and at any usual stopping place or near some dwelling
house. After having ejected the passenger a carrier has no right to require
the payment of any part of his fare.
[R. C. 1905, § 5688; Civ. C. 1877,
§§ 1272, 1273; R. C. 1899, § 4240.]
Passenger not entitled to choice of routes when two routes to destination. Church v.
Ry. Co., 6 S. D. 235, 60 N. YV. 854, 26 L.R.A. 616.
In absence of special regulations legal payment of fare may be made either to conductor personally or to agent of companv. Melody v. Great Northern R. Co., 25 S. D.
606. 30 L.R.A. (N.S.) 568, 127 N. \Y. 543, Ann. Caa, 1912C, 727.
Character or condition of coin or currency that may be tendered in payment of fare.
35 L.R.A. (N.S.) 1030.
Tender of a sum in excess of that due, with demand for change. 13 L.R.A.(N.S.)
624.

What is a reasonable sum out of which a carrier may be required to take fare and
return change. 35 L.R.A. 489; 9 L.R.A. (M.S.) 579; 21 L.R.A.(N.S.) 868.
Carrier's liability for wrongful ejection from train by employe.
27 L.R.A. 170.
where employe acts in violation of instruction. 18 L.R.A. (N.S.) 416.
for negligence in ejecting trespasser from moving train.
13 L.R.A.(N.S.) 364.
for turning one other than passenger out of depot.
42 L.R.A.(N.S.) 373.
for ejecting passenger through mistake as to identity.
472.
2 L.R.A. (N.S.
Exposure of drunken passenger to danger by ejection from car. 19 L.R.A. 327.
Express authority to certain train employes to eject trespassers as negativing implied
authority of other employes.
32 L.RJL( N.S. ) 1164.
Right to defend expulsion of passenger upon ground other than that relied upon at
the time.
14 L.R.A.(N.S.) 368.
Payment of back fare for distance already ridden as condition of being carried further.
16 L.R.A. 55.
Right of passenger to pav fare after train begins to stop for purpose of ejecting him.
16 L.R.A. 53.
Ejection of custodian for nonpayment of child's fare. 38 L.R.A. 140.
Duty of passenger to pay fare wrongfully demanded in order to avoid expulsion. 43
L.R.A. 706; 34 L.R.A. (N.S.) 282.
Sufficiency of tender of fare to prevent ejection.
31 L.R.A. (N.S.) 992.
Riirht of passenger to forcibly resist unlawful ejection.
125 Am. St. Rep. 727.
As to similar provision in Cal. Civ. Code, 5 21 S8, 9ce Rarrett v. Market Street R.
6 L.R.A. 336, 15 Am. St. Rep. 61, 22 Pac. 959: Nye v. MarvsviHe A
Co.. SI Cal.
Y. C. Street R. Co., 97 Cal. 461. 32 Pac. 530; Ames v. Southern P. Co., 141 Cal. 728.
99 Am. St. Rep. 98. 75 Pac. 310. 15 Am. Ncg. Rep. 484; Elliott v. Southern P. Co.,
145 Cal. 441, 68 L.R.A. 393, 79 Pac. 420.
|

A

common carrier has a lien upon the luggage
§ 6252. Lien on luggage.
of a passenger for the payment of such fare as he is entitled to from him.
by the chapters on liens. [R. C. 1905, § 5689 Civ. C.
1877, § 1274; R. C. 1899, § 4241.]

.This lien is regulated

;

—

Common: Carriers of Property.
Article 3.
Exception.
Unless the consignor ac§ 6253. Inland carrier's liability.
companies the freight and retains exclusive control thereof, an inland common
carrier of property is liable from the time that he accepts until he relieves
himself from liability pursuant to sections 6202 to 6205, for the loss or injury
thereof from any cause whatever, except:
1. An inherent defect, vice or weakness or a spontaneous action of the
property itself.
2. The act of a public enemy of the United States or of this state.
or,
3. The act of the law
;

C

1905, § 5690: Civ. C. 1877,
Anv irresistible superhuman cause. fR.
1275;* 1897. ch. 118; R.
1899. § 4242.]
Railwav companv not liable for goods delivered and receipted for. though left in ware
house hy 'consent of baggageman. Mulligan v. N. P. Ry. Co., 4 D. 315, 29 N. W. 659.

4.

§

C
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ijinmon Carrien.

Limitation of liability by notice.
L.R.A. 342.

Hartwell

Express Co., 6 D. 463, 41 X. W.

v.

3

Liability of carrier whore cattle consigned to T., care of P., order of S., are .l<-ii \«-n<I
to P. without order of S. Stone v. Railway Co., 8 S. D. 1, 65 N. W. 29.
On proof of delivery to carrier in sound condition, and of failure of carrier to ix-diliv.r
them, prima facie case for recovery for loss is made. Taugher v. NortBern P. It. Co..
21 N. D. Ill, 129 N. W. 717.
As to similar provision in Cal. Civ. Code, | 2194, tee Palmer v. Atchison, T. ft S. F.
R. Co., 101 Cal. 187, 35 Pac. 630.

A

§ 6254. Foregoing exceptions limited.
common carrier is liable even
in the cases excepted by the last section, if his ordinary negligence exposes

the property to the cause of the loss.
[R. C. 1905, § 5691; Civ. C. 1877.
§ 1276; E. C. 1899, § 4243.)
§ 6255. When liable for delay. A common carrier is liable for delay only
when it is caused by his want of ordinary care and diligence. [R. C. 1905.
§ 5692; Civ. C. 1877, § 1277; R. C. 1899, § 4244.]
LiuJtility of railroad for d<lav in transportation of freight, due to inadequate facili10 L.R.A.(N.S.) 432; 34 L.R.A.(X.S.) 637.
Liability for delay due to initial carrier's own negligence or breach of contract.
31
L.R.A. (N.S.) *2.
Effect of deviation on rights and obligations arising from stipulation against liability

ties.

for delay.

8 B. R. C. 616.

Action of public authorities under police power as defense to carrier for delay of
21 L.R.A.(N.S.) 731; 28 L.R.A.(X.S.) 139.
Legislative requirements as defense to carrier for delay in transportation.
31
L.R.A. (N.S.) 1184.
Duty of carrier to take precautions to prevent loss from delay. 39 L.R.A.(N.S.\
freight.

640.

(512, 644.
Effect of strike on carrier's liability for delay in transportation.
35 L.R.A. 624.
Delay of carrier in transportation "of corpse.' 38 L.R.A. (N.S.) 433.
Uiyht to interest on damages for delay. 28 L.R.A.(N.S.) 20.
Ri»ht of shipper or ronsignee, as against carrier, to refuse to accept goods delivnl

while

in

its

hands.

42 L.R.A. (X.S.)

782.

A

Marine carrier's liability.
marine carrier is liable in lik»an an inland carrier, except for loss or injury caused by the peri).*>f the sen or fire.
The liability of a common carrier bv sea is further regu
'\n\ed bv acts of congress.
(R. C. 1905, § 5693: Civ. C. 1877, §§ 1278, 1279.
Ji. C. 1899. § 4245.]
6257.
Perils
sea
of
defined.
Perils of the sea are from:
§
§ 6256.

manner

1.

Storms and waves.

2.

Iiocks. shoals and rapids.
Other obstacles though of human
Changes of climate.
The confinement necessary at sea.
Animals peculiar to the sea and,

3.

4.
">.

6.

•:

origin.

;

7. All other dangers peculiar to the sea.
1280: K. C. 1899. 5 4246.1

[R. C. 1905. $ 5694; Civ. C. 1877.

" Peril* of the sea."
41 Am. Dec. 281.
As to -itnilar provision in Cal. Civ. Code. J 2199, see Miller v. California Ins.
7r, Cal. 14.'). 9 Am. St. Rep. 1S4, 1« Pae. 155.

Co..

A

Exceptions.
Liability limited.
common carrier
§ 6258. Valuables.
<>f gold, silver, platina or precious stones or of imitations thereof in a manufactured or unmanufactured state, of timepieces of any description, of nego
'•able paper or other valuable writings, of pictures, glass or chinaware, is
not liable for more than fifty dollars upon the loss or injury of any one
packapre of such articles, unless he has notice upon his receipt thereof by mark
ipon the package or otherwise of the nature of the freight.
[R. C. 1905.
5695; Civ. C. 1877, § 1281; R. C. 1899, § 4247.1
?
As to similar provision in Cal. Civ. Code, £ 2200, see Seammon v. Wells, F. ft Co..
S4 Cal. rill. 24 Pac. 2S4.
If a common
§ 6259. Exonerated by delivery to communicating carrier.
carrier accepts freight for a place beyond his usual route, he must, unless he
stipulates otherwise, deliver it at the end of his route in that direction to

some other competent

carrier, carrying to the place of address, or
1479
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with those

who

[R. C. 1905,

§

Common

Carriers.

thus carry and his liability ceases upon making such delivery.
5696; Civ. C. 1877, § 1282; R. C. 1899, § 4248.]

StatioYi agent cannot contract for transportation of freight beyond company'* linev. St. P. Ky. Co.. 7 S. D. 297, 64 N. W. 137; Sutton v. Railway Co., 14 S. D. Ill, 84
N. \V. 390; ( .'mites v. Haihvay Co., S S. D. 173, fi.\ X. \V. 1067.
Liabilitv oi the receiving carrier beyond bis own line. 2 Am. Rep. 141; 42 Am. R*J>

Page

664.

Burden of proof ad between connecting carriers to show who is at fault for loas or
101 Am. St. Rep. 292.
Limitation of carrier's liability to its own line. 31 L.R.A.(N.S.) 12.
Effect of deviation on rights and obligations arising from stipulation limiting re-

injury.

sponsibility to carrier's own line.
2 P>. R. C. filfi.
As to similar provision in Oil. Civ. Code, § 2201. see Dresbaeh v. California P. R.
Co., 57 Cal. 462; Colfax Mountain Fruit Co. v. Southern P. Co.. 5 Cal. Unrep. 527, 46>
Pac. 668; Palmer v. Atchison, T. & S. F. K. Co.. 101 Cal. 187, 3:> Pac. 630; Colfax
Mountain Fruit Co. v. Southern P. Co., US Cal. li Is, 40 L.R.A. 78, 50 Pac. 775.

If freight, ad§ 6260. How first carrier exonerated when freight lost.
dressed to a place beyond the usual route of the common carrier who first
received it, is lost or injured, he must, within a reasonable time after demand,
give satisfactory proof to the consignor that the loss or injury did not occur
while it was in his charge, or he will be himself liable therefor. [R, C. 1905.
$ 5697: Civ. C. 1877, § 1283: R. C. 1899, § 4249.1
§ 6261. Services other than carriage and delivery. In respect to any service rendered by a common carrier about freight, other than its carriage and
delivery, his rights and obligations are defined bv the chapters on deposit an.f
service.
[R. C. 1905. § 5698; Civ. C. 1877, § 1284; R. C. 1S99. § 4250.1

Article

4.

— Shipment

of Live Stock.

§ 6262. Agreement requiring notice of loss within thirty days void. Any
provision, stipulation or condition in any shipping contract, bill of lading
or other agreement hereafter made or entered into by or between any
common carrier and the owner or shipper of any shipment of live stock,
providing that written or verbal notice of loss, injury or damage therrto
or of claim therefor, shall be made or given to any common carrier or to
any agent or officer of any common carrier or to any other person within
any period less than thirty days from the date of the occurrence of any
such loss, injury or damage, shall be void and of no effect. [1911, ch. 237.
Reasonableness of time fixed
tion of claim for damage*.
7
Removal of live stock from
where such notice is given in

Article

in a contrnct for shipment of live stock for presentaL.R.A. X.S.
1041.
(

I

carrier's premises hefore notice of claim for
time for examination. 24 L.R.A. (X.S.) 866.

— Common

5.

damages,

Carriers of Messages.

§ 6263. Order of transmission of telegraph messages. A carrier of messages by telegraph must, if it is practicable, transmit every such message
immediately upon its receipt. But if this is not practicable, and several
messages accumulate upon his hands, he must transmit them in the following
order
1. Messages from publie agents of the United States, or of this state, on
public business.
2. Messages intended in good faith for immediate publication in newspapers, and not for any secret use.
3. Messages giving information relating to the sickness or death of any
person.
[R. C. 1905.
4. Other messages, in the order in which thev were received.
1899. § 4251.]
$ 5699; Civ. C. 1877, § 1285; R.
Unreasonable delay in delivery of telegram easts upon company burden of showing

C

Lothian v. Western U. Trlcg. Co., 25 S. D. 319, 126 N. W. 621.
.Mandamus to compel performance of duties of telegraph company. 38 Am. Rep. 5*7;

exculpatory
4}

Am.

facts.

Rep.
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"Right to refuse telegraph message because of its character. 17, L.R.A. (N.S.
S36.
Criminal liability for agent's failure to transmit telegram. 41 L.R.A. 060.
Liability for transmission or delivery of forged message.
65 L.R.A. 806.
Duty of telegraph company to find person addressed. 15 L.R.A. 129.
to discover unknown sendee.
22 L.R.A. (N.S.
761.
When telegraph company charged with notice of importance of commercial message.
41 L.R.A. (N.S.) 1188.
,

)

§ 6264. Carrier must maintain sufficient equipment. All persons, corporations and companies doing a public telegraph business within the state
shall maintain sufficient wires and equipment to give prompt service and
dispatch.
All messages received in any telegraph office within the state
must be delivered promptly if it is within the power of a telegraph company
to locate the party to whom the message is addressed.
[1907, ch. 246, § 1.]
All messages left at the office
§ 6265. Messages transmitted promptly.
of any telegraph office or the office of any railroad station where public
service is maintained, must be transmitted promptly, providing said message
is prepaid by the sender.
In no case must a message remain at the telegraph
office or station unsent more than thirty minutes, except in case of accident to
the lines, such as broken wire or during severe storms. [1907, ch. 246, § 2.]
Duty of telegraph company to notify sender of message if it cannot be promptly
transmitted or delivered. 67 L.R.A. 153; 16 L.R.A. (N.S.) 870.
Lability of telegraph companv sending message to office after closing hour.
53
LR.A. 732; 24 L.R.A. (N.S.) r>6.
Right of addressee of telegram to sue for delay in delivery. 30 L.R.A. (N.S.) 1116.

§ 6266. Blanks used to conform to act. All blanks and forms used for the
sending of telegrams within the state must comply with the requirements of
his act [sections 6264-6266a] and it shall be the duty of any companies
doing a telegraph business for a compensation within the state to conduct
their busiuess and offices in such a manner that this act [sections 6264-6266a]
be not violated.
[1907. ch. 24G, § 3.]
§ 6266a. Penalty. Any person, company or corporation or any agent of the
same who shall violate any of the provisions of this act [sections 6264-6266a]
>hall be subject to a fine of not less than one hundred dollars nor more than
five hundred dollars for each offense, and shall also be liable to the sender
or receiver of the message on which violation was made, for all damages
resulting from such delay and the criminal procedure is hereby made applicable
for collecting fines under [sections 6264-6266a] this act. [1907, ch. 246. § 4.1
What are proper elements of damages in actions for failure to deliver messages. 10

Am. St. Rep. 778; 117 Am. St. Rep. 'IHti.
Right to recover against telegraph company for loss sustained upon a commercial
transaction entered into in consequence of a breach of its duty.
4 L.R.A. (N.S.) 2f>2.
Loss of opportunity to respond to a call for professional services as a ground for
action against telegraph company.
14 L.R.A. (N.S.) 533.
Damages for nondelivery or mistake in telegram preventing one from being met at
35 L.R.A. (N.S.) 930.
railroad station.
for breach of companv's dutv as to message asking for, or transmitting, funds.
2 L.R.A. (N.S.) 1073.
for nondelivery of telegram sent after office hours.
53 L.R.A. 738.
Loss of profits as" element of damages for breach of contract to transmit telegram.
53 L.R.A. 91; 27 L.R.A. (N.S.) 639; 49 L.R.A. (N.S.) 927.
Damages recoverable in art ion bv addressee of telegram for delay in delivery. 30
L.R.A. (N.S.) 1133.
§ 6267. Transfer of messages. Every telegraph company, firm or corporation engaged in the business of transmitting messages by telegraph, in this
state, or partly within and partly without this state, shall upon receipt of
a message within this state to a point not on its own lines, transmit and
deliver such message to another telegraph company on whose line such
point may be reached, at the intersecting point where both such companies
maintain an office for the transmission of messages which will, when the
rate of both such companies are combined, make the cheapest route to the
provided, however, that nothing in this act
destination of such message
shall prohibit the transfer of such message at convenient or central points
where both such telegraph companies may be better equipped, but in no
:
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case shall this rate exceed the combined rate of both companies at tht?
nearest intersecting point, nor the transmission of such messuge partly Interphone provided, it is cheaper or more expedient and agreeable to sender,
when copy is delivered within reasonable time to addressee, if required.
;

[1913. eh. 2S2, § 1.]
§ 6268. Penalty. Every telegraph company, firm or corporation violating
the provisions of this act [sections 6267, 6268] shall be fined not less than
ten dollars nor more than fifty dollars for each offense, and it shall be the
duty of the state's attorney upon order from the state board of railroad
commissioners or upon the complaint of any citizen, to commence and prosecute all actions necessary for the enforcement of [sections 6267, 6268] this
act.
[1913, eh. 282, § 2.j
common carrier of messages,
§ 6269. Messages other than telegraph.
otherwise than by telegraph, must transmit messages in the order in which

A

he received them, except messages from agents of the United States or of
this state on public business to which he must always give priority. But h»may fix upon certain times for the simultaneous transmission of messages
previously received.
[R. C. 1905, § 5700; Civ. C. 1877, § 1286; R. C. 1S9P.
§

4252.]

Damages for postponing, refusing or delaying messages. Every
is refused, postponed or delayed, contrary to tinprovisions of this chapter, is entitled to recover from the carrier his actual
damages and additional damages for mental distress and anguish caused
by said refusal, delay or postponement. [1913, ch. 283; R. C. 1905, § 5701
Civ. C. 1877, § 1287; R. C. 1899, § 4253.]
§ 6270.

person whose message

:

Kirbv v. W. I".
shall be written on company's blanks.
Tel. Co., 4 S. D. 105, 55 N. W. 759, 46 Am. St. Rep. 765, 30 L.H.A. 621, 624: Kirbv >".
W. U. Tel. Co., 7 S. D. 623, 65 N. W. 37, 30 L.K.A. 621.
Penal statute must be strictly construed. Kirby v. W. U. Tel. Co., 4 S.D. 463, 57 N. W.

Requirement that messages

202.

Detriment proximately resulting and which must be presumed to have been contemplated bv parties cannot be held measure of damages for delay in delivering telegram.
Lothian v. Western U. Tclcg. Co., 25 S. D. 319, 126 N. W. 621.
Penalty for delay in delivery of telegram. 53 L.R.A. 73S.
State statutes imposing penalties on telegraph companies for not transmitting and
31 L.R.A. 807.
delivering message* properly.
Liability under statutes imposing penalty for delay of telegraph company sending
message to office after closing hour. 53 L.R.A. 738.
Recovery of damages for mental anguish in case of default or delav
in deliverv of
'
telegraph message. 49 L.K.A.(N.S.) 206, 296, 300, 305, 308, 327, 343.
Constitutions litv of statutes permitting recovery for mental anguish ia telegraph
49 L.R.A.<N.S.) 337.
cases.
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A. voluntary trust is an obligation arising out of
§ 6272. Voluntary.
personal confidence reposed in and voluntarily accepted by one for the
benefit of another.
[R. C. 1905, § 5703; Civ. C. 1877, § 1289; R. C. 1899,

§

4255.]
Sufficiency of declaration to establish voluntary trust where legal title is retained
settlor.
12 L.R.A.(N\S.) 547.
Establishment and enforcement of voluntary trusts in equity. 34 Am. St. Rep. 194.
As to similar provision in Cal. Civ. Code, § 2216, see Roach v. Caraffa, 85 Cal. 436.
25 Pac. 22; Kopp v. Gunther, 95 Cal. 63, 30 Pac. 301.

by

An involuntary trust is one which is created by
§ 6273. Involuntary.
operation of law. [R. C. 1905, § 5704; CiV. C. 1877, § 1290; R. C. 1899, § 4256.
Two causes of action may be united against one who became involuntary trustee by
|

taking mortgage from insolvent as preference. Bowler v. First Nat. Bank, 31 S. D.
449, 130 Am. St. Rep. 725, 113 N. W. 618.
Citv taxes collected bv countv axe held under implied, and not an express, trust.
Cente'rville v. Turner County, 25 S. D. 300, 126 N. YV. 605.
As to similar provision in Cal. Civ. Code, § 2217, see Rnrr v. O'Donnell. 76 Cal. 469,
9 Am. St. Rep. 242, 18 Pac. 429; Fulton v. Jansen, 99 Cal. 5S7, 34 Pac. 331.

§ 6274. Trustor, trustee, beneficiary, defined. The person whose confidence
creates a trust is called the trustor; the person in whom the confidence is
reposed is called the trustee and the person for whose benefit the trust is
created is called the beneficiary.
[R. C. 1905, § 5705; Civ. C. 1877, § 1291
R. C. 1S99, § 4257.]
§ 6275. Constructive trust. Every one who voluntarily assumes a relation
of personal confidence with another is deemed a trustee within the meaning
of this chapter, not only as to the person who reposes such confidence, but
as to all persons of whose affairs he thus acquires information which was
given to such person in the like confidence, or over whose affairs he by such
confidence obtains any control.
[R. C. 1905, § 5706; Civ. C. 1877. § 1292;
R. C. 1899, § 4258.1
Bank receiving deposit becomes trustee of express trust. McLaughlin v. Bank, 6 D.
;

;

406, 43 K.

W.

715.

Purchase of property from agent with knowledge that
trust for principal.

Luscombe

v.

it is trust property holds it in
Grigsby, 11 8. D. 408, 78 N. W. 357.
time of failure. Kimmel v. Dickson, 5 K. D.
L.R.A. 309: Nat. Bank v. Johnson, 6 N. P.
14 8. D. 512, 86 X. W. 21.
must act with highest good faith. Bush v.

Trust funds in hands of insolvent bank at
221, 58 N. W. 561, 49 Am. St. Rep. 869, 25
180. 69 N. W. 49; Piano Mfg. Co. v. Auld,
Agent to loan monev and collect interest
Froelick, 14 S. D. 62,' 84 N. W. 230.

Partners are trustees for each other. State v. Reddick, 2 S. D. 124, 48 N. W. 846.
Agent, purchasing property for himself at slightly greater price than instructed to pay
by principal, Incomes trustee. Brookings Land & Trust Co. v. Bertncsp. 17 S. D. 293, 96
N. W. 97.
Trust implied to effectuate purpose of contract when its terms cannot be given effect.
58 L.R.A. 115.
Does donor's expectation that the donee will allow him to share in the benefit of the
property raise an implied trust to that effect. 24 L.R.A. (N.8.) 1043.
Constructive trust
deed of homestead by husband to wife, with proviso attempting
to derogate from her right of survivorship.
1 L.R.A. (N.S.) 312.
Does assignee of mortgage as collateral security, who forecloses the same and purchases the property, hold the title subject to a trust in favor of the assignor.
7
L.RJUN.S.) 1094.
Implied trust in property of religious society in case of schism or division.
24
L.R.A. (N.S.) 703.
Grantee's oral promise to grantor to hold in trust as giving rise to constructive
trust.
39 L.R.A.(N.S.) 906.
Resulting trust in partnership lands. 27 L.R.A. 468; 37 L.R.A. (X.S.) 899.
As to similar provision in Cal. Civ. Code, 8 2213, see Connor v. Stanlev, 72 Cal.
556, 1 Am. St. Rep. 84, 14 Pac. 306; Colton v. Stanford. 82 Cal. 351. 16 Am. St. Rep.
137, 23 Pac. 16: Roach v. Caraffa, 85 Cal. 436, 25 Pac. 22; White v. Warren, 120 Cal.
322, 49 Pac. 129. 52 Pac. 723; Rubl v. Mott, 120 Cal. 668. 53 Pac. 304; Montgomery
Rauer, 125 Cal. 227. 57 Pac. 894; Dow v. Swain, 125 Cal. 674. 58 Pac. 271; Odell
v. Moss, 130 Cal. 352, 62 Pac. 555; More v. More. 133 Cal. 439. 65 Pac. 1014, r,6 Pac.
76; Donnelly v. Rees. 141 Cal. 56. 74 Pac. 433: Bell v. Solomons. 142 Cal. 59. 75 Pac.
6 49
White v. Warren. 120 Cal. 322, 49 Pac. 120, 52 Pac. 723.

m

;

§ 6276.

A trust may be created for any purlawfully be made, except as otherwise pre-

For what purpose created.

pose for which a contract

mny
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scribed by the chapters on uses and trusts and on transfers. [R. C. 1905,
§ 5707; Civ. C. 1877, § 1298 It. ('. 1891). § 4255).
As to Bitnilar provision in Cal. Civ. Code, § 2220, see Hincklev's Estate, 58 Cal. 457:
;

licllman v. McWilliams, 70 Cal. 449, 11 Pac. 659; Duff v. Duff. 71 Cal. 513, 12 Par.
570; Re Walkerlv, 108 Cal. 027, 49 Am. St. Rep. 97, 41 Pac. 772; Toland v. Toland,
123 Cal. 140, 55 Pac. 681.

How

created as to trustor and beneficiary. Subject to the pro§ 6277.
visions of section 5364 a voluntary trust is created as to the trustor and
beneficiary by any words or acts of the trustor, indicating with reasonable
certainty
1. An intention on the part of the trustor to create a trust; and,
2. The subject, purpose and beneficiary of the trust.
[R. C. 1905, § 5708;
Civ. C. 1877. § 1294; K. C. 1899, § 4260.]
These sections in no way qualify statutes providing for creation of trusts in land.
Murphey

v. Cook. 11 S. D. 47, 75 X. \V. 387.
Trust as to property fraudulently gained. Sugsenbach v. Bank, 5 D. 477, 41 X. W.
662; Farmers' Bank v*. Kimball Milling Co., 1 S. D. 388, 47 N. W. 402, 36 Am. St. Rep.
739; Jasper v. Hazen, 1 X. D. 75, 44 N. W. 1018.
An involuntary trustee. Van Dyke v. Grigsby, 11 S. D. 30, 75 N. W. 274.
Agent to foreclose mortgage, who buys in property in his own name, is an involuntary
trustee.
I.usenmbe v. Grigsby. 11 S. D. 408, 78 X. VV. 357.
General rule not changed that trustee wrongfully disposing of trust property is liable
to beneficiary for value. Prondzinski v. Garbutt, *10 X. D. 300, 86 N. W. 969.
Holder of sheriff's certificate of sale of realty, by preventing owner by fraud from redeeming until after sheriff's deed is taken, becomes involuntary trustee. Prondzinski v.
Garbutt, 8 N. D. 191, 77 N. \V. 1012.
One receiving deed as security with intent to defraud becomes an involuntary trustee.
Jasper v. Hazen. 1 X. D. 75, 44 X. \V. 1018.
Voluntary trusts arising from the declaration of the trustor. 34 Am. St. Rep. 189.
Voluntary parol trust in personal properly. 51 Am. St. Rep. 389.
Upholding instrument otherwise ineffective as a conveyance of real property as a
covenant to stand seized to uses. 38 L.R.A.(N.S.) 937.
10 L.R.A.(X.S.) 616.
Necessity of beneficiary's knowledge of trust.
2
Necessity of word " heirs " in deed or devise in trust to pass fee to trustee.
L.R.A.(X.S.) 172.
Effect of executor's promise as to payment of legacy upon trust relations with
legatee.
9 L.R.A.(X.S-) 214.
Effect of specifying use of real estate in devise to religious society as creating a
trust.
11 L.R.A.fX.S.) 512. 520.
Creation of trust by use of words " upon condition," in will or conveyance of real
property. 9 Tv.R.A.(X.S.) 758.
Character of estate created by grant, lease or devise of property to person so long
as he shall desire to live upon it, or devote it to a particular use. 21 L.R.A.(X.S.) 575.
Creation of trust by precatory words in a will. 37 T..R.A.(X,S.) 646.
Trust for charity or religion.* 14 L.R.A. ( N\S.) 77; 37 L.R.A.(X.S.) 999.
Effect of creation of testamentary trust for payment of debts.
5 L.R.A. X.S.) 355.
Bequest to one to divide as he thinks best. 37 L.RJL (X.S.) 401.
As to similar provision in Cal. Civ. Code, g 2221, see Hinckley's Estate, 58 Cal. 457;
Hcllman v. McWilliams. 70 Cal. 449. 11 Pac. 659; Goldtree v. Thompson. 79 Cal. 613.
22 Pac. 50: Tvler v. Mavre. 95 Cal. lfiO. 27 Pac. 160. 30 Pac. 19G-. Re Walkerlv, 108
Cal. 627, 49 Am. St. Rep. 97, 41 Pac. 772; Lynch v. Roonev, 112 Pal. 279, 44 Pac. 565;
Booth v. Oakland Bank, 122 Cal. 19. 54 Pac. 370; Wittfield v. Former. 124 Cal. 41*.
57 Pac. 219; Sheehan v. Sullivan, 126 Cal. 189, 58 Pac. 543; MeCloud v. Hewlett.
135 Cal. 361, 67 Pac. 333; Faylor v. Faylor, 13C Cal. 92, 68 Pac. 482; Re Reith, 144
Cal. 314. 77 Pac. 942; R.-dell v.'Scoggins, *5 Cal. TJnrep. 60, 40 Pac. 954.
(

§ 6278. How as to trustee. Subject to the provisions of section 5364. a
voluntary trust is created as to the trustee by any words or acts of his, indicating with reasonable certainty:
1. His acceptance of the trust or his acknowledgment, made upon sufficient consideration, of its existence and,
2. The subject, purpose and beneficiarv
of the trust. [R. 0. 1905. § 5709
'
Civ. C. 1877, § 1295; R. C. 1899. § 4261.]
As to similar provision in Cal. Civ. Code, i 2222. see Broder
Conklin, 77 Cal.
330. 19 Pac. 513; Goldtree v. Thompson. 79 Cal. 613, 22 Pac. 50; Roach t. Caraffa.
:

•

55 Cal. 436, 25 Pac. 22; Tvler v. Mavre. 95 Cal. 160, 27 Pac. 160, 30 Pac. 196: Bedell
t. Scoggins, 5 Cal. Cnrep. 66. 40 Pac. 954: Re Walkerlv, 108 Cal. 627, 49 Am. St. Rep.
97, 41 Pac. 772; Booth t. Oakland Bank, 122 Cal. 19, 54 Pac. 370; Barker v. Hurley.
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132 Cal. 21. 63 Pac. 1071; McCloud v. Hewlett. 135 Cal. 361, 67 Pac. 333; Kcogh t.
Xohie. 136 Cal. 153, 68 Pac. 579; Elizaldc v. Elizalde, 137 Cal. 634, 66 Pac 379, 70
Pac. 861.

§ 6279. Trustee by wrongful detention. One who wrongfully detains a
is an involuntary trustee thereof for the benefit of the owner.
[B. C.
1905, § 5710; Civ. C. 1877, § 1296; R. C. 1899, § 4262.]
As to whether one in possession of crops severed from land which he occupied
under land contract upon which he has defaulted, is involuntary trustee for 1» nefit
of owner where he wrongfully retains croos.
Golden Valley Land & Cattle Co. v.
Johnstone, 21 X. D. 101, 128 N. W. 691, Ann. Caa. 1D13B, 631.
Two causes of action may he united against one who became involuntary trust*-** by
taking mortgage from insolvent as preference. Bowler v. First Nat. Bank, 21 S. D.

thing

449, 130 Am. St. Rep. 725. 113 N. W. 618.
As to similar provision in Cnl. Civ. Code, f 2233. see Greiner v. Greiner, 58 Cal.
115; Roach v. Caraffa. 85 Cal. 436, 25 Pac. 22; Heydenfeldt v. .Jacobs, 107 Cal. 373, -10
Pac. 492; Nougues v. Xewlands. 118 Cal. 102. 50 Pae. 3S6.

§ 6280. Trustee by fraud, etc. One who gains a thing by fraud, accident,
mistake, undue influence, the violation of a trust or other wrongful act is,
unless he has .some other and better right thereto, an involuntary trustee
of the thing gained for the benefit of the person who would otherwise have
had it. (R. C. 1905, § 5711; Civ. C. 1877, § 1297; R. C. 1899. § 4263.]
Agent purchasing property for himwlf at stightly greater price than instructed t«
pay by principal becomes trustee. Brookings Land & Trust Co. v. Bertness. 17 S. D.
293, 96 X. W. 97.
Bank receiving monev

funds.

Wirfmnn

v.

under false pretenses becomes trustee ex malefieio of
Kellogg. 22 N. D. 396, 39 L.R.A.(X-S.) 563. 133 X. W. 1020.

such

When devisees, heirs and legatees hold as trustees ex malefieio. 106 Am. St. Rep. 94.
May a constructive trust lie based upon an undertaking to hold for the benetit of
another property received through devise or inheritance where no actual testamentary
intention has been frustrated.
33 L.R.A.(X.S.) 996.
When a purchaser of property for less than value without fraudulent intent will be
regarded as a trustee for creditors. 5 L,R.A. (X.S. 395.
Impressing share of heir, devisee or legatee with constructive trust because of his
fraud in frustrating decedent's intention to give the property to a third person. 8
L.R.A.(X.S.) 698; 31 L.R.A.(X.S.) 176.
As to similar provision in Cal. Civ. Code, g 2224, see Ilarpending v. Meyer, 55 Cal.
555; Greiner v. Greiner, 58 Cal. 115; Somers v. Overhulner, 67 Cal. 237, 7 Pac. 645;
Wingerter v. Wingerter, 71 Cal. 105. 11 Pac. 853; Barr v. O'Donnell, 76 Cal. 469, 9
Am. St. Rep. 242, 18 Pac. 429; Broder v. Conkiin, 77 Cal. 330, 19 Pac. 513; Loaiza v.
Superior Ct.. 85 Cal. 11. 9 L.R.A. 376. ^'0 Am. St. Rep. 1«.)7, 24 Pac. 707; Roach v.
CnrafTa, 85 Cal. 436. 25 Pac. 22; Buckley v. Howe, 66 Cal. 596. 25 Pac. 132; McDaniel
v. Pit»ti*nn. !)S Cnl. 86. 27 Pae. 651. 32 Par. 805; TIevdenfeldt v. Jacobs. 107 Cnl.
373, 40 Pac. 492; I.vneh v. Roonev, 112 Cal. 279. 44 Pac. 565; Nougues v. Xewlands.
118 Cal. 102, 50 Pae. 3S6-. Sheehan v. Sullivan. 126 Cal. 189. 58 Pae. 543; Mulcahev
v. Dow, 131 Cal. 73. 63 Pac. 158; Crosby v. Clark, 132 Cat. 1, 63 Pac. 1022"; Donnelly v. Reea, 141 Cal. 56. 74 Pac. 433; Bell v. Solomons, 142 Cal. 69, 75 Pac. 649.
)

Article 2.— Obligations of Trustees.
§ 6281. Highest good faith to beneficiary. In all matters connected with
his trust a trustee is bound to act in the highest good faith toward his beneficiary and may not obtain any advantage therein over the latter by the
slightest misrepresentation, concealment, threat or adverse pressure of any
kind.
[It. C. 1905, § 5712; Civ. C. 1877, $ 1298; R. C. 1899. § 4264.
Sale of bank's assets 'by receiver to another bank in which he is interested will not be
vacated, where bank permitted it or was not thereby injured. Jackson v. First State
]

Bank. 21 S. D. 484. 113 X. W. 876.
Attorney must not permit private interests to conflict with those of his client.
24 S. D. 266. 123 X. W. 726.
16 Am. Dec. 616.
Fiduciary relation of trustee and beneficiary.
Fiduciary relations as affecting reliance on fraudulent statement. 37 L.R.A. 613.
Independent advice as condition of valid gift inter vivos between trustee and cestui
que trust. 16 L.R.A. (N.S.\ 1087.
Control of discretion of trustee by courts of equity. 6 Am. St. Rep. RR5.
When beneficiaries bound by acts of trustees in contravention of their trusts. 63

Re Ramsey,

Am.

St. Rep. 467.
Compensation of trustees. 17 Am. Dec. 266.
Sales and conveyances by trustees. 64 Am. Dec. 199; 19

Am.

St.

Rep. 265.
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When power

of sale vests in trustee by implication. 87 Am. Dec. 209.
Sales under powers in trust deeds to secure money. 92 Am. 8t. Rep. 57.1.
As to similar provision in Cal. Civ. Code, fi 2228, see Colton v. Stanford: S2 Cal.
851, 16 Am. St. Rep. 137, 23 Pac. 16; San Francisco Water Co. v. Pattce. SO Cal. 623.
25 Pac. 135; Dollivcr v. Dolliver, 94 Cal. 642, 30 Pac. 4; Re Nichols, 5 Cal. Cnr«p. 856.
50 Pac. 1072; Richards v. Frascr, 136 Cal. 460, 69 Pac. 83; Calmon v. Sarraille, 142.
Cal. 638, 76 Pac. 486; Schnittger v. Old Home Consol. Min. Co., 144 Cal. 603, 78 Pac. 9.

§ 6282. Use of property for trustee's profit prohibited. A trustee may
not use or deal with the trust property for his own profit or for any other
purpose unconnected with the trust iii anv manner. [R. C. 1905, § 5713;
Civ. C. 1877, § 1299; R. C. 1899, § 4265.]
Partner using partnership property for bis own profit may be required to account for
such profits. Lay v. Emery, 8 N. D. 515, 79 X. W. 1053.
Former administrator can recover onlv amount paid by him for mortgage against
Bidwell v. Smith, 23 S. D. 120. 'l20 N. W. 880.
(Right to pursue and recover trust funds. 32 Am. St. Rep. 125; 46 Am. St. Rep. 608.
As to similar provision in Cal. Civ. Code,
2229, see Colton v. Stanford, 82 Cal.
10
351,
Am. St. Rep. 137, 23 Pac. 16; Witkcrsham v. Crittenden. 93 Cal. 17, 23 Pac.
788: Allin v. Williams. 97 Cal. 403, 32 Pac. 441; Millet v. Bradburv, 109 Cal. 170.
41 Tac. 865; San Diego, O. T. & P. B. R. Co. v. Pacific Beach R. Co., 112 Cal. 53,
33 L.R.A. 788; 44 Pac. 333; Bermingham v. Wilcox, 120 Cal. 467. 52 Pac. 822; Lower
Kings River Reclamation I)i*t. v. McCullnh, 124 Cal. 175, 56 Pac. 887; State Loan
4 T. Co. v. Cochran, 130 Cal. 245. 62 Pac. 466, 600; Sims v. Petaluma Gaslight Co
131 Cal. 656. 63 Pac. 1011; Pacific Vinegar & Pickle Works v. Smith. 145 Cal. 352.
104 Am. St. Kep. 42, 78 Pac. 550.
estate.

j!

.

§ 6283. Transactions when trustee's interest adverse to beneficiary prohibited. Exceptions. Neither a trustee, nor any of his agents, may take part
in any transaction concerning the trust in which he or any one for whom
he acts as agent has an interest, present or contingent, adverse to that of
his beneficiary, except as follows:
1. When the beneficiary, having capacity to contract, with a full knowledge of the motives of the trustee and of all other facts concerning the
transaction which might affect his own decision and without the use of any
influence on the part of the trustee, permits him to do so.
2. When the beneficiary not having power to contract, the district court
upon the like information of the facts, grants the like permission; or,
3. When some of the beneficiaries having capacity to contract and some
not having it. the former grant permission for themselves and the district court
for the latter in the manner above prescribed.
[R. C. 1905, § 5714; Civ. C.
1877, § 1300 R. C. 1899. § 4266.]
Resolution allowing accounts and increasing salary of managing director, passed by
votes of snob director and bis wife, is void. Ritchie v. People's Teleph. Co., 22 S. D. 598.
119 N. W. 990.
2230. see Chamberlain v. Pacific WoolAs to similar provision in Cal. Civ. Code,
Growinir Co., 54 ChI. 103-. Graves v. Mono Lake Hydraulic Min. Co., 81 Cal. 303, 22
Pac. 665: San Francisco Water Co. v. Pattoe. 86 Cal. 623, 25 Pac. 135: Burke v.
Bours, 98 Cal. 171. 32 l':\e. 980; San Diego, O. T. & P. B. R. Co. v. Pacific Beach Co..
112 Cal. 53. 33 LJLA. 78S, 44 Pac. 333; Blood v. La Serena Land 4- Water Co., 113
Cal. 221. 41 Pac. 1017, 45 Pnc. 252: Broder v. Conklin. 121 Cal. 2*2. 53 Pac. 693:
State Loan & T. Co. v. Cochrnn. 130 Cal. 245. 62 Pac. 466. 600: Phillips T. Sanger
Lumber Co., 130 Cal. 431, 62 Pac. 749; Sims v. Petaluma Gaslight Co.. 131 Cal. 656.
63 Pac. 1011: Re Healy, 6 Cal. Unrcp. 780, 66 Pac. 175; McCabe v. Healy, 138 Cal. 81,
70 Pac. 1008; Schnitrgcr v. Old Home Consol. Min. Co., 144 Cal. 603. 78 Pac. 9:
Pacific Vinegar & Pickle Works v. Smith. 145 Cal. 352, 104 Am. St. Rep. 42, 78 Pac.
:

jf

550.

A trustee may not use
§ 6284. Use of influence for advantage prohibited.
the influence which his position gives to obtain anv advantage from his
Civ.
C.
1877.
R.
C.
1905.
5715
beneficiary.
1301
R.
C. 1899, § 4267.]
§
$
\
As to similar provision in Cal. Civ. Code. $ 2231, tee Jackson v. Jackson, 94 Cal.
446, 29 Pac. 957: Dimond v. Sander-on. 103 Cal. 97, 37 Pac. 169; Blood v. La Serena
Land L Water Co.. 113 Cal. 221. 41 Pac. 1017, 45 Pac. 252; McCabe v. Healv. 138
Cal. 81. 70 Pac. 1008; Bell v. Solomons 142 Cal. 59, 75 Pac. 649; Calmon v. Sarraille.
;

;

142 Cal. 638. 76 Pac. 480.

§ 6285.

Undertaking adverse trust prohibited.
No trustee so long as he
may undertake another trust adverse in its nature to
use

remains in the trust
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the interest of his beneficiary in the subject of the trust without the consent
of the latter.
[E. C. 1905, § 5716; Civ. C. 1877, § 1302; R. C. 1899, § 4268.]
If a trustee acquires any interest or
§ 6286. Adverse interest acquired.
becomes charged with any duty adverse to the interest of his beneficiary in
the subject of the trust, he must immediately inform the latter thereof and
may be at once removed. [R. C. 1905, § 5717 ; Civ. C. 1877, § 1303 R. C. 1899,
§ 4269.]
As to similar provision in Cal. Civ. Code, { 2232, see Blood v. La Serena Land k
Water Co., 113 Cal. 221, 41 Pac. 1017. 45 Pac. 252; Re Watkins, 121 Cal. 327, 53 Pac.
702; Re Healy. 6 Cal. Unrep. 780, 66 Pac. 175; McCabe v. Healy, 138 Cal. 81, 70
Pac. 1008; Calmon v. Sarraille, 142 Cal. 638, 76 Pac. 486.
;

Every violation of the
§ 6287. Violation of preceding sections a fraud.
provisions of the preceding sections of this article is a fraud against the beneficiary of the trust.
[It. C. 1905, § 5718; Civ. C. 1877, § 1304; R. C. 1899,
§ 4270.]
As to similar provision in Cal. Civ. Code, | 2234, see Statt's Estate, 52 Cal. 403;
Graves v. Mono Lake Hydraulic Min. Co., 81 Cal. 303, 22 Pac. 665; San FrancitKo
Water Co. v. Pattee, 86 CaL 623, 25 Pac. 135; Jackson v. Jackson, 94 Cal. 44G. 29
Pac. 957; Allin v. Williams, 97 Cal. 403, 32 Pac. 441; Dimond v. Sanderson, 103 Cal.
97, 37 Pac. 189; Blood v. La Serena Land L Water Co., 113 Cal. 221, 41 Pac. 1017, 45
Pac. 252; Re Watkins, 121 Cal. 327. r>3 l'ao. 702; Phillips v. Sanger Lumber Co., 130
Cal. 431, 62 Pac. 749; Mulialtev v. Dow, 131 Cal. 73, 63 Pac. 15S; Re Healv. 6 Cal.
Unrep. 780, 66 Pac. 175; Pacific Vinegar & Pickle Works v. Smith, 145 Cal. "302, 104
Am. St. Rep. 42, 78 Pac. 550.
All transactions between a trustee
§ 6288. Presumption against trustee.
his beneficiary during the existence of the trust or while the influence
acquired by the trustee remains by which he obtains any advantage from his
beneficiary are presumed to be entered into by the latter without sufficient
consideration and under undue influence.
[R. C. 1905, § 5719; Civ. C. 1877,

and

§

1305; R. C. 1899, § 4271.]
As to similar provision in Cal. Civ. Code, | 2235, see Connor v. Stanlev, 72 Cal.
556. 1 Am. St. Rep. 84. 14 Pac. 306; Golson v. Dunlap, 73 Cal. 157, 14 Pac. 576; Bri^n
v. Briaon, 75 Cal. 525, 7 Am. St. Rep. 189, 17 Pac. 689; Colton v. Stanford, 82 Cal.
351, 16 Am. St. Rep. 137, 23 Pac. 16; Jackson v. Jackson. 94 Cal. 446, 29 Pac. 907;
Dimond v. Sanderson, 103 Cal. 97, 37 Par. 189; White v. Warren, 120 Cal. 322, 49
Pac. 129. 52 Pac. 723; Udell v. Mo?s. 130 Cal. 352, 62 Pac. 5.15; Rc Healy. 6 Cal.
Unrep. 780. 66 Pac. 175; Stik-s v. Caiu. 134 Cal. 170, 60 Pac. 231; Richards v. Fraser,
136 Cal. 460, 69 Pac. 83; Farmers' & Jd. Bank v. Dc Shorb, 137 Cal. 685, 70 Pac. 771;
Bell v. Solomons, 142 Cal. 59, 75 Pac. 649; Calmon v. Sarriiille, 142 Cal. 638, 76 Pac.
466.

A trustee who willfully and
§ 6289. Liability for mingling property.
unnecessarily mingles the trust property with his own so as to constitute himself in appearance its absolute owner is liable for its safetv in all events.
|R. C. 1905, § 5720; Civ. C. 1877, § 1306; R. C. 1899, § 4272.]
As to similar provision in Cal. Civ. Code, | 2236, see Re Argucllo, 97 Cal. 196. 31
Pac. 937; Re Bane. 120 Cal. 533, 65 Am. St. Rep. 197, 52 Pac. 852; Calmon v. Sarraille,
142 Cal. 638, 76 Pac. 486.

A

trustee who uses or disposes of the
§ 6290. Liability for unlawful use.
trust property contrary to section 6282 may, at the option of the beneficiary,
be required to account for all profits so made or to pay the value of its use
and. if he has disposed thereof, to replace it with its fruits or to account for
its proceeds with interest.
[R. C. 1905, § 5721 Civ. C. 1877, § 1307 R. C.
1899, § 4273.]
Ab to award for value of use of land being proper where trustee has conveyed to
innocent purchaser. Berry v. Evendon, 14 N. D. 1. 103 N. W. 748.
Right of vendee to elect between value of use and occupation or net profits where
vendor has used land after convevancc. Cotton v. Butterfleld, 14 N. D. 465. 105 N. W.
;

;

236.

Sale of bank's assets by receiver to
be vacated, where bank permitted it
State Bank, 21 S. D. 484, 113 N. W.
As to similar provision in Cal. Civ.
556: Bermin^han v. Wilcox, 120 Cal.
638. 76 Pac. 486.

another bank in which he is interested will not
or was not therebv injured.
Jackson v. First
876.
Code, § 2237, see
467, 52 Pac. 822;

Harpending

Calmon

v.

Meyer, 55 Cal.

v. Sarraille,

142 Ca!.
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A

trustee who uses or disposes of
§ 6291 Liability for unauthorised use.
the trust property in any manner not authorized by the trust, but in good
faith and with intent to serve the interest of the beneficiary, is liable only
[R. C. 1905.
to make good whatever is lost to the beneficiary by his error.
§ 5722; Civ. C. 1877, § 1308; R. C. 1899, § 4274.]
44
investments.
Personal liability of trustee for losses to trust estate from
L.R.A.fX.S.) 873.
40 Am.
Investments which trustees may make without becoming liable for loss.
Dec. 506.
Investments a trustee may not make without incurring liability in case of loss.
132 Am. St. Rep. 372.
As to similar provision in Cal. Civ. Code, § 2238. gee Winchester v. Howard, 136
Cal. 432, 89 Am. St. Kep. 153, 64 Pac. 692, 69 Pac. 77; Calmon v. Sarraillc, 142 Cal.
638. 76 Pac. 480.

A

trustee is responsible for
§ 6292. Liability for cotrustees consenting.
the wrongful acts of a cotrustee to which he consented or which by his negligence he enabled the latter to commit but for no others. [R. C. 1905, § 5723
Civ. C. 1877, § 1309; R. C. 1899, § 4275.]
Liability of one cotrustee for the acts and defaults of another. 42 Am. Dec. 288.
Liability of inactive trustee for defalcation of cotrustee.
38 L.R.A. (N.S.) 1029.
When majority of trustees may act. 11 Am. Dec. 674.
As to similar provision in Cal. Civ. Code, { 2239, see Re Osborn, 87 Cal. 1, 11 L.R.A.
264. 25 Pac. 157; Bermingham v. Wilcox, 120 Cal. 467, 52 Pac. 822; Calmon v. Sarraille, 142 Cal. 638, 76 Pac. 486.

Article 3.— Obligations of Third Persons.

Every one to whom prop§ 6293. When transferee involuntary trustee.
erty is transferred in violation of a trust holds the same as an involuntary
trustee under such trust, unless he purchased it in good faith and for a valuable
consideration. [R. C. 1905, § 5724; Civ. C. 1877, § 1310; R. C. 1899, § 4276. j
Addition of "trustee" to name of grantee in deed does not create trust. Rua v.
Watson, 13 S. D. 453, 83 K. W. 572.
Purchaser of property from agent, with knowledge that it is trust property, hold* it
for principal. Luscombe v. Grigsby, 11 S. D. 408. 78 X. VV. 357.
As to similar provision in Cal. Civ. Code, § 2243, gee Warnock v. Harlow, 96 Cal.
298. 31 Am. St. Kep. 209. 31 Pac. 166; Grav v. Farmers' Exch. Bank, 105 Cal. 60. 38
Pac. 519; Chapman v. Hughes, 134 Cal. 641, 58 Pac. 298, 60 Pac. 974, 66 Pac. 982.

One who
§ 6294. Trustee '8 misapplication no prejudice to good faith.
actually and in good faith transfers any money or other property to a trustee
as such is not bound to see to the application thereof and his rights can in no
way be prejudiced by a misapplication thereof by the trustee. Other persons
must at their peril see to the proper application of money or other property
paid or delivered by them.
[R. C. 1905, § 5725; Civ. C. 1877, § 1311; R. C.
1899, § 4277.]
As to similar provision in Cal. Civ. Code, $ 2244, see Nougues v. Newlands, 118 Cal.
;

102, 50 Pac. 386.

CHAPTER

71.

TRUSTS FOR THE BENEFIT OF THIRD PERSONS.
Article

1.

2.
3.

4.
5.
6.

Nature and Creation of the Trust,

§§ 6296-6299.

Obligations of Trustees, §§ 6300-6304a.
Powers of Trustees, §§ 630*5-6307.
Rights of Trustees, §§ 6308-G310.
Termination of the Trust, §§ 6311-6315.
Succession or Appointment of New Trustees, §§ 6316-6318.

Article

1.

— Nature and Creation of the Trust.

The provisions of this chapter apply only to
§ 6295. Scope of chapter.
express trusts, created for the benefit of another than the trustor, and in
1488
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of Third Versons.

which the title to the trust property is vested in the trustee; not including,
[R. C.
however, those of executors, administrators and guardians as such.
1905, § 5726; Civ. C. 1877, § 1312; R. C. 1899, § 4278.]
As to similar provision in Cal. Civ. Code,
634, 66 Pae. 3G9, 70 Pac. 8(31.

2250, see Elizaldc v. Elissalde, 137 Cal.

§

The mutual con§ 6296. By mutual consent, enforceable before rescission.
sent of a trustor and trustee creates a trust of which the beneficiary may take
[R. C. 1905, § 5727; Civ. C.
advantage at any time prior to its rescission.
1877, § 1313; R. C. 1899, § 4279.]
As to similar provision in Cal. Civ. Code, g 2251. we Bettis v. Townsend, 61 Cal.
333; Dver v. Loach, 91 Cal. 191, 25 Am. St. Rep. 171, 27 Pac. 598; Tyler v. Mayre,
95 Cal.'lGO, 27 Pac. 1G0, 30 Pac. 19G; Robertson v. Burrell, 110 Cal. 068, 42 Pac 10S6;
Booth v. Oakland Bank, 122 Cal. 19, 54 Pac. 370.
When a trustee is appointed by a court or
§ 6297. When court trustor.
public officer as such, such court or officer is the trustor within the meaning
of the last section.
[R. C. 1905, § 572S; Civ. C. 1877, § 1314; R. C. 1899,
§ 4280.]
As to similar provision in Cal. Civ. Code, § 2252, see Dyer v. Leach, 91 Cal. 191,

25 Am. St. Rep. 171, 27 Pac. 598.

The nature, extent and object of a
§ 6298. Where object, etc., expressed.
trust are expressed in the declaration of trust.
[R. C. 1905, § 5729; Civ. C.
1877, § 1315 R. C. 1899, § 4281.]
§ 6299. What deemed part of declaration of trust. All declarations of a
trustor to his trustees in relation to the trust before its acceptance by the
trustees, or any of them, are to be deemed part of the declaration of the trust,
except that when a declaration of trust is made in writing all previous declara[R. C. 1905, § 5730; Civ. C.
tions by the same trustor are merged therein.
1877, § 1316: R. C. 1899, § 4282.]
;

Article

— Obligations of Trustees.

2.

A

trustee must fulfill the
Exception.
§ 6300. Must follow directions.
purpose of the trust as declared at its creation and must follow all the directions of the trustor given at that time, except as modified by the consent of all
parties interested in the same manner and to the same extent as an emplovc.
[R. C. 1905, § 5731 Civ. C. 1877, § 1317 R. C. 1899, § 4283.]
As to similar provision in Cal. Civ. Code, I 2258, see Kennedy v. Dunn, 58 Cal. 339.
trustee, whether he re§ 6301. Ordinary care and diligence required.
ceives any compensation or not, must use at least ordinary care and diligence in the execution of his trust. [R. C. 1905. § 5732; Civ. C. 1877, § 1318:
R. C. 18^9, § 4281.]
;

;

A

Liability of trustee for torts or neglipenee of servants.
As to similar provision in Cal. Civ. Code, $ 2259, see
50 Pac. 1072.

63 L.R.A. 227.
Nichols, 5 Cal. Unrep. 856.

Re

If a trustee procures or
§ 6302. Duty as to appointment of successor.
assents to his discharge from his office before his trust is fully executed, he
must use at least ordinary care and diligence to secure the appointment of
a trustworthy successor before accepting his own final discharge. [R. C. 1905,
§ 5733; Civ. C. 1877, § 1319; R. C. 1899, § 4285.]
§ 6303. Investment of trust money. A trustee must invest money received
by him under the trust as fast as he collects a sufficient amount, in such
manner as to afford reasonable security and interest for the same. [R. C. 1905.
§ 5734: Civ. C, 1877, § 1320; R. C. 1899, § 4286.]
Personal liability of trustee for losses to trust estate from investments.
44

L.R.A. (N.S.) 873.
LiaMlitv of bank directors in case of bad loans or investments. 55 L.R.A. 762; 39
L.R.A. (N.S.) 173.
As to similar provision in Cal. Civ. Code,
2261, see Eliralde v. Elizalde, 137 Cal.
634, 66 Pac. 369, 70 Pac. 861.
§ 6304. Liability for failure. If the trustee omits to invest the trust moneys
according to the last section, he must pay simple interest thereon, if such
ft

94
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[R. C.
omission is negligent merely and compound interest if it is willful.
1905, S 5735; Civ. C. 1877, § 1321; R. C. 1899. § 4287.]
Ag to similar provision in Cal. Civ. Code, § 2262. see Bermingliam v. Wilcox, 120 Cai.
467, 52 Pac. 822; Beramerlv v. Woodward, 124 Cal. 568, 57 Pac. 561; Elizalde . ElizAlde.
137 Cal. 634, 66 Pac. 369," 70 Pac. 861.

§ 6304a. Cannot enforce claims purchased in contemplation of appointment.
trustee cannot enforce any claim against the trust property which
he purchases after or in contemplation of his appointment as trustee; but
he may be allowed by any competent court to charge to the trust property
what he has in good faith paid for the claim upon discharging the same.
IR! C. 1905. § 5736; Civ. C. 1877. $ 1322; R. C. 1899. 5 4288.1
Pledged bonds purchased bv managing agent of corporation, inure to benefit thereof.
Fowler v. Iowa Land Co., 18 S. D. 131, 09 N. W. 1095.
A» to similar provision in Cal. Civ. Code, | 2263, *ee Carey v. Brown, 62 Cal. 373.

A

A rtici/e

3.

— Powers

op Trustees.

A trustee is a general agent for the trust
§ 6305. Authority of trustee.
property. His authority is such as is conferred upon him by the declaration
of trust and by this chapter and none other.
His acts, within the scope
of his authority, bind the trust property to the same extent as the acts of
a general agent bind his principal.
[R. C. 1905. § 5737; Civ. C. 1877, § 1323:
R. C. 1899, § 4289.]
Ordinarily trustee personally liable on all contracts made by him as trustee. May
charge liability upon trust fund. Creditor may follow trust 'propcrtv. Authority of
Mercantile Co. v. Grover. ? N. U. 460, 75 N. W. 914.
implied uower of trustee to sell real property. 32 L.R.A.(N.S.) 076.
to mortpapc trust estate lor purpose of making improvements io a<
to render it productive.
203.
7 L.H.A. N.S.
Riyht of trustee to execute lease to extend beyond termination of trust.
13
L.H.A. (N.S.) 490.
Power of testamentary trustee to carry on business in behalf of estate.
40
trustee.

Power of trustee

(

L.R.A.(N'.S.)

)

204.

When there are several cotrustees all
§ 6308. All cotrustees must act.
must unite in any aet to bind the trust property, unless the declaration of
trust otherwise provides,
[il. C. 1905, $ 5736; Civ. C. 1877, § 1324; R. C.
1899. § 4290 J
diseretionary power
§ 6307. Discretionary power controlled by court.
conferred upon a trustee is presumed not to be left to his arbitrary discretion
but may be controlled by the district court if not reasonably exercised, unless
an absolute discretion is clearly conferred by the declaration of trust. [R. C.
1905, ^ 5739; Civ C 1877, $ 1325; K. C. 1899. § 4291.]
As to similar proviMon in Cal. Civ. Code, J 2260. see Haltinan T. Hearat, 133 Cal.

A

«45, 53 L.H.A. 216, 66 Pac. 17.

Article

4.

— Rights of Trustees.
A

trustee is entitled to the pay§ 6308. Payment of expenses incurred.
ment out of the trust property of all expenses actually and properly incurred
by him in the performance of his trust. He is entitled to the repayment of
even unlawful expenditures if they were productive of actual benefit to
the estate. |R. C. 1905. § 5740; Civ. C. 1877. § 1326; R. C. 1899, § 4292.]
When a declaration of trust is silent upon the
§ 6309. Compensation.
subject of compensation, the trustee is entitled to the same compensation as
an executor. If it specinVs the amount of his compensation, he is entitled
If it directs that he shall be
to the amount thus specified and no more.
allowed a compensation, but does not specify the rate or amount, he is
entitled to such compensation as mav be reasonable under the circumstances.
[R. O. 1905. § 5741; Civ. C. 1S77, § 1327; R. C. 1899. § 4293.]
Right of partner appointed trustee on liquidation to compensation.
309.

IT L.R.A.fN.S.)

,
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Ki«ht of trustee to retain bonus or gratuity received from third person.
37
L.R.A.(N.S.) 923.
Right as between trustee and coBtui que trust to compensation due for former's
services as director.

1

B. R. C. 313.

As to similar provision in Cal. Civ. Code, S 2274, see Mcnke v. Miller, 56 Cal. 628.
An involuntary trustee, who be§ 6310. Involuntary trustee excluded.
comes such through his own fault, has none of the rights mentioned in this
article.
[R. C. 1905, § 5742; Civ. C. 1877, § 1328; R. C. 1899, § 4294.]

Article 5.— Termination of tub Trust.

A

How

trust extinguished.
trust is extinguished by the entire
fulfillment of its object or bv such object becoming impossible or unlawful.
[R. C. 1905, § 5743: Civ. C. 1877. § 1329; R. C. 1899. § 4295.]
As to similar provision in Cal. Civ. Code, § 2279, see Sehlessinser v. Mallard, 70 Cal.
326, 11 Pac. 728; Pico v. Warner. 73 Cal. 17, 14 Pac. 377; Scrivncr v. Diet*, 84 Cal.

§ 6311.

295. 24 Pac. 171; People ex re!. Kllert v. Cogswell, 113 Cal. 129, 35 L.R.A. 269, 45 Pac.
270; Wittfield v. Forater, 124 Cal. 418, 57 Pac. 219.

A trust cannot be revoked by
§ 6312. Trust not revocable. Exception.
the trustor after its acceptance, actual or presumed, by the trustee and beneficiaries, except by the consent of all the beneficiaries, unless the declaration
of trust reserves a power of revocation to the trustor and in that case the
power must be slrietly pursued. [R. C. 1905. $ 5744; Civ. C. 1877, § 1330;
R. C. 189!). § 4296.
Power to revoke or set aside voluntary trust or settlement. 15 L.R.A. 75.
Mistake, fraud, undue influence, etc.,* as a ground for relief from a voluntary trust.
|

19 L.R.A. 767.
As to similar provision in Cal. Civ. Code, g 2280, see Hellman v. McWilliam*. 70
Cal. 449, 11 Pac 659; Nichols v. Emerv. 109 Cal. 323. 50 Am. St. Rep. 43. 41 Pac. 10S3;
People ex re!. Kllert v. Cogswell, 113 Cal. 129, 35 L.R.A. 260. 45 Pac. 270; Booth v.
Oakland Bank, 122 Cal. 19, 54 Pac. 370; Re Willey, 128 Cal. I, 56 Pac. 550, 60 Pac. 471.

§ 6313.
1.

Bv
Bv

How

office

vacated.

The

office of a'trustee is

vacated

his death; or,
his discharge.

2.
[R. C. 1905, § 5745; Civ. C. 1877, § 1331; R. C. 1899,
4297.]
trustee can be discharged from his trust
§ 6314. Discharge of trustee.
only as follows:
1. By the extinction of the trust.
2. By the completion of his duties under the trust.
3. By such means as may be prescribed by the declaration of trust.
4. By the consent of the beneficiary if he has a capacity to contract.
5. By the judgment of a competent tribunal in a direct proceeding for
§

A

that purpose that he is of unsound mind; or,
6. By the district court.
[R. C. 1905, § 5746; Civ. C. 1877, § 1332; R.
1899, § 4298.1
Power of court to dissolve truRt. 18 L.R.A. 745.

C

Effect of lapse of time to extinguish express trust.
1 L.R.A. 328.
As to similar provision in Cal. Civ. Code, 8 2282, see Pico v. Warner, 73 Cal. 17, 14
Pae. 377; Re Fair, 132 Cal. 523, 84 Am. St. Rep. 70, 60 Pac. 442, 64 Pac. 1000.

The district court may remove any trustee
§ 6315. Removal by court.
violated or is unfit to execute the trust. [R. C. 1905, § 5747; Civ. C.
333: R. C. 1899. $ 4299.]
As to similar provision in Cal. Civ. Code, $ 2283. ace Fatjo T. Swaaey, 111 Cal. 628,

who has
1877.

U

44 Pac. 223.

Article 6.— Succession or Appointment op

may

New

Trustees.

vacancies. The district court may appoint a trustee
whenever there is a vacancy an;l the declaration of trust does not provide a
practicable method of appointment.
(R. C. 1905, § 5748; Civ. C. 1877, § 1334;
1\. <\ 1HW. § 4300.1
§ 6316.

Court

fill

Ai to similar provision in Cal. Civ. Code. $ 2287, see Schlessinger v. Mallard, 70 Cal.
II Pue. 72S: Dyer v. l.mch. 01 Cal. 131, 25 Am. St. 'Rep. 171, 27 Pac. 598.

.{•_'»».
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§§ 6317-6323

Agency.

§ 6317. Trust survives to cotrustees. On the death, renunciation or discharge of one of several cotrustees the trust survives to the others.
[R. C.
1905, § 5749; Civ. C. 1877. § 1335; R. C. 1S99, § 4301.]
Aa to similar provision in Cal. Civ. Code, | 2288. see SchleBsingcr v. Mallard, 70 Cal.
326, 11 Pac. 728; Spence v.

When

Widncy,

may

5 Cal.

Unrcp. 516, 46 Pac. 463.

When a trust exists without
the trustees renounce, die or are discharged
the district court of the county or judicial subdivision where the trust property, or some portion thereof, is situated, must appoint another trustee and
direct the execution of the trust.
The court may in its discretion appoint
the original number or any less number of trustees.
[R. C. H>05, § 5750;
Civ. C. 1877, § 1336; R. C. 1899, § 4302.]
Charitable trust shall never fail for want of trustee. Hagen
Sacrison, 19 X. D.
§ 6318.

any appointed

court

trustee, or

appoint trustee.

when

all

160. 26 L.R.A.(N.S.) 724, 123 X. IV. 518.
Power of court to change number of trustees designated in trust instrument. 1
L.R.A.(X.S-) 802.
As to similar provision in Cal. Civ. Code, § 2289, see Schlessinger v. Mallard. 70 Cal.
326, 11 Pac. 728; State Invest. &. Ins. Co. v. Superior Ct., 101 Cal. 135, 35 Pac. 549:
Katjo v. Swasey, 111 Cal. C2S, 44 Pac. 225; Spcnce v. Widney, 5 Cal. Unrcp. 516. 46
Pac. 463; Golden Cross Min. & Mill. Co. v. Spiers, 115 Cal. 247, 47 Pac. 103; Llovd v.
Davis, 123 Cal. 348, 55 Pac. 1003; Hallinan v. Hearst, 133 Cal. 646, 65 L.RJL 216, 66
Pac. 17.
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Article

An

§ 6319. Defined.

1.

— Definition of Agency.

one who represents another, called the prinwith third persons. Such representation is called agency.
[R. C. 1905, § 5751 Civ. C. 1877, § 1337 R. C. 1899,
§ 4303 ]
Agreement for lease by local manager of telegraph company presumed to be authorized.
Grigsby v. Telegraph Co., 5 S. D. 561, 59 N. W. 734.
jiremen a* agents of owner of burning property. 33 L.R.A.(X.S.) 237.
Agency of clearing-house members, ib L.R.A. 830.
Is mi'dical examiner agent of insurer or of insured.
41 L.R.A. (X.S ) 505.
Proof of agency by evidence of similar acts l<v alteged agent. 17 L.R-A.(X.S.) 219.
Admissibility of books of account to prove agency. 52 L.R.A. 714.
may appoint and who be agent. Any person having capacity
§ 6320.
to contract may appoint an agent and anv person raav be an agent.
agent

is

cipal, in dealings

;

;

Who

IR

1905,
J
1>
*t

C

5752; Civ. C. 1877,

°^e

1

''

8 °f president

L*xv.^\,

§ 1338; R. £. 1899, § 4304.]
and vice-president of corporation as to employment

of agents.

358*

§ 6321. Special and general agent defined. An agent for a particular act
or transaction is called a special agent.
All others are general aeents
[B
Civ C 3877
§ 5753
§ 1339 R °- 1899 * 43 °5.f
«
§ 6322. Agency classified. An agency is either actual or ostensible. [R C
1905, § 5754; Civ. C. 1877, § 1340; R. C. 1899,
§ 4306.]
§ 6323. Actual. An agency is actual when the agent is really emploved
e principftl
[K
C
1905 § 5755 av C 1877
y
1899.
§ J341; R.
t JnV 1
-

-

'

*

'

:

'

'

-

>

-

-

a

«

§ 4307.]

A

v U.
n

in.

CX i
CC 0f
gency n fl"
.«
<H0, 91
A. txr . 436.

!,« rt

W

FirBt

Nat Bank
-

T - Minneapoli*

& N.

Elevator Co., 11
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§§ 6324-6331

An agency is ostensible when the principal inten§ 6324. Ostensible.
tionally or by want of ordinary care causes a third person to believe
another
to be his agent, who is not really employed by him.
[R. C. 1905, § 5756: Civ.
C. 1877, § 1342; R. C. 1899,
§ 4308.]
Agency not established by statement or act of pretended agent Gordon v. Trust
Co., 6 N. D. 454, 71 N. W. 556.
General agent of insurance company may employ soliciting agent whose waiver
of
condition will bind company. Harding v. Fire Ins. Co., 10
755S D. 64 71 X
Enos v. Ins. Co., 4 S. D. 639, 57 N. W. 919, 40 Am. St. Rep 796.
Ostensible authority is such as principal intentionally causes third
person to believe
exists.
Reid v. Kellog«r, 8 S. D. 596. 67 N. \\ 687.
Insurance broker, when agent for insurer. South Bend Toy Co. v. Ins.
Co 2 S D 17
48 X W. 310; South Bend J oy Co. v. Ins. Co.. 3 S. D. 205, 52 N. W. 866; Fromher* v*

W

.

ins. Co., 7 S. D. 1S7, 63 N. \V. 784.
As to existence of ostensible agency.
Co., 11 N. D. 280, 91 N. W. 436.

Article

2.

First Nat.

Bank

v.

Minneapolis

&

N. Elevator

— Authohity op Agents.

An agent may be authorized to do any acts
§ 6326. Extent of authority.
which his principal might do, except those to which the latter is bound to
give his personal attention. (R. C. 1905, § 5757; Civ. C. 1877, § 1343, R. C.
1899, § 4309.]
§ 6326. Acts done by or to agent. Every act which according to this
code may be done by or to any person may be done by or to the agent of
such person for that purpose, unless a contrary intention clearly appears.
[R. C. 1905, § 5758; Civ. C. 1877, § 1344; R. C. 1899, § 4310.J
§ 6327. Agents' authority limited. An agent can never have authority,
either actual or ostensible, to do an act which is and is known or suspected
by the person with whom he deals to be a fraud upon the principal. [R. C.
1905, § 5759; Civ. C. 1877, § 1345; R. C. 1899, § 4311.]
Filling blank in mortgage with larger amount than authorized. Ellis v. Wait, 4
S. D. 31. 54 X. W. 925.
Liability of corporation transferring stock on books at request of agent of owner.
'
45 L.K.A.(X.S.) 1079.

How agency created. An agency may be created and an authority
be conferred by a precedent authorization or a subsequent ratification.
[R. C. 1905. § 5760; Civ. C. 1877, § 1346; R. C. 1899, § 4312.]
A consideration is not necessary to
§ 6329. No consideration necessary.
make an authority, whether precedent or subsequent, binding upon th<*
principal.
[R. C. 1905, § 5761; Civ. C. 1877, § 1347; R. C. 1899, § 4313.]
An oral authorization is sufficient for
§ 6330. Form of authorisation.
any purpose, except that an authority to enter into a contract required by
law to be in writing can only be given by an instrument in writing. [R. (_'.
1905, $ 5762; Civ. C. 1877, § 1348; R. C. 1899. § 4314.]
§ 6328.

may

ParoJ authority of agent to sell real estate. McLaughlin v. Wheeler, 1 S. D. 497.
47 X. W. 816.
Effect of statute of frauds upon parol contracts for employment of agent which may,
but are not intended to, be performed within a year. 15 L.R.A. (N.8.) 324.

ratification can be made only in the
§ 6331. How ratification made.
manner that would have been necessary to confer an original authority for
the act ratified or, when an oral authorization would suffice by accepting
or retaining the benefit of the act with notice thereof.
\K. C. 1905, § 5763;
Civ. C, 1877, § 1349; R. C. 1899, § 4315.]
Ratification of principal by accepting benefits. Jewell Nursery Co. v. State, 5 S. D.
623, 59 N. W. 1025; Anderson v. Bank, 4 X. D. 182, 59 N. W. 1029; Union Trust Co.
Phillips. 7 S. D. 225, 63 X. W. 903: Townsend v. Kennedy, 6 S. D. 47, 60 N. W. 164.
Principal cannot take benefits of and repudiate an unauthorized agency. Wyckoff v.
Johnson, 2 S. D. 91, 48 X. W. 837 Union Trust Co. v. Phillips. 7 S. D. 225, 63 N. W.

A

;

903.

One holding another out as agent;
Wihnarth, 3
Fraud of
D. 2S,

N.

S.

W.

523, 54 X.

I>.

ajrrnt

:

liability

W.
of

how

811.
principal by

lo2.
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bound by agent's

accepting benefits.

acts.

Xichols

Aldrich
v.

Bruns,

v.
5
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CODE.

Unauthorized agent does not bind principal unless ratified. Clendennlng v. Hawk, 8
X. D. 419, 79 N*. W. 878; Larpenteur v. Williams. 12 S. D. 373, 81 N. W. 625.
Corporation bound by knowingly accepting benefit of contract made by its agents and
promoters. Kaeppler v. Creamery Co., 12 S. D. 483, 81 X. W. 907; Chase t. Creamery
Co., 12 S. D. 529, 81 N. W. 951.
Vendor ratifies agent's unauthorized parol contract of sale by suing purchaser for
value of property. Piano Mfg. Co. v. Millage, 14 S. D. 331, 85 N. W. 594.
Morris v.
Ratification of unauthorized mortgage, to be valid, roust be in writing.
Ewing, 8 N. D. 99, 76 X. W. 1047.
Passage of bill by one branch of legislature providing for payment, not ratification of
unauthorized contract by board of regents. Jewell Nursery Co. t. State, 8 S. D. 531,
67 N. W. 629.
Ratification only by accepting and retaining benefits with notice. Fargo v. Cravens,
9 S. D. 646, 70 N. W. 1053.
What amounts to ratification of unauthorized execution of written instrument. 27

Am. Dec. 343.
What will constitute an implied ratification of an unauthorized loan effected by an
agent. 6 L.R.A.(X.S.) 311.
Ratification of unauthorized loan by agent, by retention of benefit. 2 B. R. C. 743.
Mere passive acceptance of the benefit by the* principal as a ratification of an agent's
unauthorized use of a third person's money for purposes beneficial to principal. 15
L.R.A.(NJS.J 6U3.
Effect of principal's performance of part of contract in ignorance of unauthorized
provisions inserted by his agent as ratification of latter. 29 L.R.A.(X.S.) 210.
Payment by principal of what lie deems property or services worth as ratification of
agent's unauthorized contract for same.
29 L.K.A.(X.S.) 400.
Effect of attempted ratification to confer right or impose liability upon one not contemplated by agent as his principal. 2 B. R. C. 260.
Ratification of agent's unauthorized contract for the purchase or sale of real property as affected by the statute of frauds. 38 L.R.A.(N.S.) 783.
Ratification of bank's cashier's sale or lease of property.
31 L.R.A.(X.S.) 738.
§ 6332. Part ratified, all ratified. Ratification of part of an indivisible
transaction is a ratification of the whole.
[R. C. 1905, § 5764; Civ. C. 1877.
§.1350; R. 0. 1899, § 4316.]
§ 6333. Ratification, when valid. A ratification is not valid, unless at
the time of ratifying the act done the principal has power to confer authority
for such an act. [R. C. 1905, §.5765 Civ. C. 1877, § 1351 R. C. 1899, § 4317.]
Ratification of lease executed by agent without written authority, by owner after
;

;

parting with

Dobbs

title, is ineffectual.

v.

Atlas Elevator Co., 22 S. D. 226, 117 N.

W.

128.

Ratification of what contracts not possible. 59 Am. St. Rep. 638.
Power to ratify criminal act. 5 Am. St. Rep. 618.

§ 6334. Retroactive ratification limited. No unauthorized act can be madvalid retroactively to the prejudice of third persons without their consent.
[R. C. 1905, § 5766; Civ. C. 1877, § 1352; R. C. 1899, § 4318.]
Ratification will not affect prior contract with third persons. Clendenning v. Hawk.
10 N. D. 90, 86 X. W. 114.
42
Ratification after loss of unauthorized act of another in securing fire insurance.
1025.
Power of principal to ratify unauthorized contract of agent so as to raise cause of
action in his own favor against the adverse party. 4 L.R.A.(X.S.) 431.
May unauthorized contract by one apparently acting on his own behalf but with undisclosed" intention to act foT another be ratified by such other.
1 B. R. C. 397.

L.R.A.(X.S.)

A ratification may be rescinded when
required in a contract or with an imperfect
ratified, but not otherwise.
[R. C. 1905, § 5767; Civ. C. 1877, § 1353; R. C. 1899, § 4319.]
6336.
Authority.
An
agent
has
such
authority
as the principal actually
§
or ostensibly confers upon him.
[R. C. 1905, § 5768: Civ. C. 1877, $ 1354;
§ 6335. Rescission of ratification.

made without such consent

as

is

knowledge of the material facts of the transaction

R. C. 1899,

§ 4320.]
Principal bound by acts within agent's apparent, though in excess of his actual,
authority.
Aldrich v. Wilmarth, 3 8. D. 523, 54 N. W. 811; Shull v. New Birdsall Co..
15 S. D. ft. 86 X. W. 654.
Ostensible authority is question of fact to be determined. Corev
Hunter. 10 N. D.
5. SV X. W. .170; Reid v. Kellogg, 8 S. D. 596, 67 X. W. 687.
General rule- respecting authority of agent. 16 Am. St. Rep. 493.
I'ower of u^ent to borrow money.
29 Am. St. Rep. 93.
.Vlums-imlity of books of account to prove authority of agent. 52 L.R.A. 714.
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Liability of principal on negotiable paper executed by an agent.
21 L.«R.A.(N.S.)
1046.
Implied or presumed authority of a superintendent of a department to contract a*
to matters relating to his department. 38 L.R.A.(N.S.) 1
Right to reward offered for arrest when arrest is made bv agent of claimant. T
L.R.A.(N.S.) 218.
Effecfi of agent's consent to taking of property on crime of larcenv.
7 L.R.A.iX.^.
1149.
Agent's implied power to »S9ent to rescission of contract. 37 LJR.A^N.S.
ui.
Right of agent to locate mining claim. 7 L.R.A.(N.S.) 817.
Power of lesaee or vendee to subject owner's interest to mechanics' liens under
•tatutes giving liens for improvements made by agent. 23 L.R.A.(N.S.) 608.
i

§ 6337. Actual authority. Actual authority is such as a principal intentionally confers upon the agent or intentionally or by want of ordinary
care allows the agent to believe himself to possess. [R. C. 1905, § 5769 Civ. C.
1877, § 1355; R. C. 1899, § 4321.]
§ 6338. Ostensible authority. Ostensible authority is such as the principal
intentionally or by want of ordinary care causes or allows a third person to
believe the agent to possess
[R C\ 1905. § 5770, Civ. C. 1877, § 1356; R. C.
;

189!>, § 4322.]

Payment by principal of previous drafts drawn upon him by his agent without
authority, a? 'implied authority to draw another.
31 L.R.A.(N.S.i"440
Right of an innocent pavee to recover on a note sinned in blank and intrusted to a
third person, who exceeds liis authority in filling up "the blanks before delivery to the
payee
13 r,.R.A.(N.S.) 4Vr0
Conclusiveness of judgment a? between plaintiff and principal of one who voluntarily
conducted the defense. :!7 L.R.A.( X.S.I 963.
As to similar provision in Cal. Civ. Code, § 2317, see W'np v. Hazard, 66 Cal. 459, 6
Pac. 91.

Every agent has
Exception
§ 6339. Has authority defined by law.
actually such authority as is defined by this and the succeeding chapter,
unless specially deprived thereof by his principal, and has even then such
authority ostensibly, except as to persons who have actual or constructive
notice of the restriction upon his authority.
fR. C 1905, § 5771; Civ. C.
1877. § 1357: R. C. 1899, § 4323 ]
Placing " trust " after grantee'* name in a deed not notice of any kind. Rua v.
Watson, 13 S. D. 453, 83 N. W. 572.
§ 6340. Authority to do necessary acts; make representations. An agent
has authority:
1. To do everything necessary or proper and useful in the ordinary course
of business for effecting the purpose of his agency; and,
2. To make a representation respecting any matter of fact, not including
the terms of his authority, but upon which his right to use his authority
depends and the truth of which cannot be determined by the use of reasonable
diligence on the part of the person to whom the representation is made.
fR. C. 1905, § 5772; Civ. C. 1877, § 1358: R. C. 1899, § 4324.]
Agent cannot make oral agreement changing terms of prior written contract of tale.
Reeves

4

Co. v. Corrigan, 3 N. D. 415, 57 N.

W.

80.

Powers of agent; express and implied. Rea v. Eclipse, 4 D. 2H. 30 X. W. 159.
Special ugent has no power to appoint subagent.
Fargo v. Cravens, 9 S. D. 646, 70
N. W. 1053.
Authority of agent to bind principal for expenses in taking appeal. Pilcher v. Trust
Co., 12 S. D. 52, 80 N. W. 151.
General agent of insurance company may, without knowledge of principal, employ
soliciting agent whose waiver of condition* against incumbrances will bind company.
Harding v. Ins. Co., 10 S. D. 64. 71 X. W. 755.
Agent to make collections cannot accept account against himself. Union School Fur.
Co. v. Mason, 3 S. D. 147, 52 N. W. 671.
Bank cashier cannot contract bevond duties as such. North Star B. & 8. Co. v.
Stebbins, 2 S. D. 74, 48 N. W. 833.
Authority of agent strictly confined to particular kind of business placed in his
hands. Jasper v. Hazen. 2 N* D. 4<>l, 51 N. VY. 5S3.
Admissions, to bind principal, iim-t !>< within scope of authority. Plymouth Co. Bank
Gilrnan, 3 S. D. 170, 52 N. VY. 860. 44 Am. St. Rep. 782; First Nat. Bank v. North.
6 D. 136, 41 N. W. 730; Roberts v. Machine Co., 8 S. D. 579, 67 N. VY. 607; La Run v.
Elevator Co., 3 S. D. 637, 54 N. VY. 806; Wendt v. Ry. Co., 4 S. D. 476, 57 N. W. 22«

v.

;
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4 X. W.
711; Short
W. 706.
General attorney of foreign corporation may employ attorneys to make foreclosure of
trust deed effective for corporation.
Fowler v. Iowa Land Co_ 18 S. D. 131, 99 X. \V.

Esty

v.

Birnbaum, 9

S. D. 174, 68 X. W. 290;
v. Elevator Co., 1 N. D. 159, 45 N.

Parliman

Young, 2 D. 175,

1095.
Authority of agents of initial carrier to extend its undertaking beyond its own line
31 L.'R.A.(X.S.) 32.
Implied authority of claim agent to promise employment to induce settlement of
claim. 38 L.R.A.(N.S.) 826.
Liability of principal to exemplary damages where attachment was sued out by agent
for collection of debt only.
29 L.R.*A.(X.S.) 279.
Authority of sales agent who is authorized to collect the whole or part of purchase
price on making the sale to receive payments afterwards.
38 L.R.A.(X.S.) 700.
Power of bank officer to bind bank bv agreement varying the liability of parties to
commercial paper from that imported on its face. 28 L.R.A.(N.S.) 511.
Power of agents to indorse negotiable paper. 27 L.R.A. 401.
Remedy of payee of cheek against one who has taken it on indorsement of unauthorised agent.
13 L.R.A.(X.S.) 211.
Implied warranty of genuineness upon sale of negotiable paper by agent. 36

L.R.A. 95.
Dealing with agent as a circumstance putting purchaser of negotiable paper on
inquiry. 29 L.R.A. (X.S.) 351.
Effect of transfer by agent, without indorsement, of worthless check or note of third
person.
10 IJR.A. X.S.) 550.
Purchase of money order from agent of indorsee. 3 L.R.A.(X.S.) 13G.
Whether agency to nuike sales includes authority to receive payment and create
liabilities.
47 Am. Rep. 518.
Extent of authority conferred on traveling salesmen. 18 L.R.A. 663.
Authority of traveling salesman to make advertising contracts. 41 L.R.A.(X.S.)
(

1019.

Agent's authority to employ medical services for employe or other third person.
20 L.K.A. 635.
Implied power of cashier of bank to sell or lease property. 31 L.R.A. (X.S.) 737.
As to similar provision in Cal. Civ. Code, 8 2319, sec Hoskins v. Swain, 61 Cnl. 338:
Harris v. San Diego Flume Co., 87 Cal. 526, 25 Pac. 758; Consolidated Xat. Bank r.
Pacilic Coast S. S. Co., 95 Cal. 1, 29 Am. St, Rep. 85, 30 Pac. 96.

§ 6341. When agent may Disobey instructions. Au agent has power to
disobey instructions in dealing with the subject of the agency in cases when
it is clearly for the interest of his principal that he should do so and there
is not time to communicate with the principal.
[R. C. 1905, § 5773; Civ. C.
1877. § 1359; R. C. 1899, § 4325.]
Disregard of principal's orders, when justified by unexpected emergencies. 6 Am.
St. Rep. 37.

When an authority is given
§ 6342. Authority limited to specific terms.
partly in general and partly in specific terms, the general authority gives
no higher powers than those specifically mentioned. [R. C. 1905, § 5774;
.Civ. 0. 1877. § 1360; R. C. 1899, § 4326.]
An authority expressed in general
§ 6343. General authority limited.
terms, however broad, does not authorize an agent
1. To act in his own name unless it is the usual course of business to do so.
2. To define the scope of his agency or,
3. To do any act which a trustee is forbidden to do by article 2 of chapter
70 of this code. [R. C. 1905, § 5775 Civ. C. 1877, § 1361 R. C. 1899, § 4327.1
Xat. German Bank . Lang
If agent contracts in his own namo he alone is liable.
;

;

:

2 X. D. 66, 49 X.

W.

414.

Traveling agent not authorized to enter into secret agreement in his own name to sell
than market price. Tollerton & W. Co. v. Cilruth, 21 S. D. 320, 112 X. W. 842.
Contract to be binding on party alleged to have ratified it must have been executed
by agent in name of or on behalf of such party. Minder & J. Land Co. v. Brustuen.
24 S. D. 537, 124 X. \V. 723.
5
Principal as bona fide bolder of bill or note passing through agent's bands.
L.R.A.(N.S.) 628.
Admissibility of extrinsic evidence to show whether principal or agent liable on note.
20 L.R.A. 705."
Taking commercial paper by agent as payment. 35 LfR.A.(X.S.) 49.
28
implied or apparent authority of agent to take note payable to himself.
L.R.A. (X.S.) 341.
Assumption of debt by event an payment. 17 L.R.A.(X.S.) 607.
for less

1
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§ 6344. May warrant title to personalty. An authority to sell personal
property includes authority to warrant the title of the principal and th*>
quality and quantity of the property.
[R. C. 1905, § 5776; Civ. C. 1877.
§ 1362; R. C. 1899, § 4328.]
Principal who empowers auctioneer to sell goods is bound by warranty of quality
made by him. Cysewski v. Fried, 24 N. D. 152, 139 N. \V. 104.
Extent of a commercial traveler's implied or ostensible authority to warraut goods.
39 L.R.A.fN.S.) 1151.

usual covenants of warranty. An authority to sell and
convey real property includes authority to give the usual covenants of war§ 6345. Give

ranty.
[R. C. 1905, § 5777; Civ. C. 1877, § 1363; K. C. 1899, § 4329.]
general agent to sell, who is intrusted by the
§ 6346. Receive price.
principal with the possession of the thing sold, has authority to receive the
pri<. [R. C. 1905, § 5778; Civ. C. 1877. § 1364; R. C. 1899. § 4330.1
special agent to sell lias au§ 6347. Special agent may on delivery.
thority to receive the price on delivery of the thing sold, but not afterwards.
fR. C. 1905, § 5779; Civ. C. 1877. § 1365; R, C. 1809, § 4331.1
Agent for Rale of machinery on commission cannot employ attorney for principal.
Kirby v. Scraper Co.. 9 S. D. 623, 70 N. W. 1052.
Ap ut for .-ale of furm machinery cannot hind principal tc receive second hand machinery in payment for now. Shull v. Birdsall Co., 15 S. D. 8, 80 X. YY. 654.

A

A

Akticle 3.— Mi tlal Obligations of Principals and Third Persons.
•

§ 6348. Bights and liabilities of agent accrue to principal. An agent represents his principal for all purposes within the scope of his actual or ostensible authority and all the rights and liabilities which would accrue to the
agent from the transactions within such limit, if they had been entered
into on his own account, accrue to the principal.
[R. C. 1905. § 5780; Civ. C.
1877, § 1366: R. C. 1899, § 4332.1

Hipht of principal to proceeds of insurance policv taken bv agent in his own name
13 L.R.A.(X\S.) 152.
Right of defendant in action by undisclosed principal to avail bitnself of defense*
that would have been available in an action bv the agent in his own right on the contract.
28 LR.A.IN5.) 227.
Character of contract as affecting right of undisclosed principal to sue thereon. 29
L.R.A.i N.S.) 472; 3fT L.R.A.(X.S.)' 321.
Liabilitv of telegraph companv to undisclosed principal of sendee.
4 L.R.A. (X.S. \
678: 24 L.'R.A.(N. S.) 1015.
May statute of frauds relating to sales of real property be satisfied by a memorandum,
8
which discloses that one of the parties acted for an undisclosed principal.
L.U.A.fX.S.) 733.
Parol evidence that one of the persons who signed an instrument relating to real
property was agent for an undisclosed principal. 24 L.R.A. (X.S.) 315.
As to similar provision in Cal. Civ. Code, 8 2330, see Donnelly v. San Francisco
Bridge Co., 117 Cal. 417, 49 Pac. 559, 3 Am. Keg. Rep. 7.

§ 6349. When incomplete execution binding. A principal is bound by ait
incomplete execution of an authority when it is consistent with the whoh'
purpose and scope thereof, but not otherwise. [R. C. 1905, § 5781; Civ. C.
1877, § 1367; R. C. 1899, § 4333.]
As against a principal both
§ 6350. When notice to one notice to both.
principal and agent are deemed to have notice of whatever either has notico
of and ought in good faith and the exercise of ordinary care and diligence
to communicate to the other.
[R. C. 1905, § 5782; Civ. C. 1877, § 13G8 R. C.
;

1899, $ 4334.]

Knowledge

of

X. D. 515. SI X.

agent before emplovmcnt:

W.

effect

on principal.

Gregg

v.

Baldwin, 9

373.

Knowledge of hank cashier as to infirmities of note made to him as individual an.
transferred to bank is bank's knowledge.
Black Hills Bank v. Kellogg. 4 S. D. 312.
56 X. W. 1071.
Principal is chargeable with knowledge of a^ent who was present when note was executed to principal. Xew Birdsall Co. v. Stovdalen, 21 S. D. 26, 103 X. W. 516.
One who makes hank hi* n-^ent to collect eheck is chargeable with agent's knowledge
of forgery. Gr.-.nwald v. Ford. £1 S. D. 28. 109 X. W. 516.
Bank is lialde for acts of rasiii.r in receiving funds illegally, by giving check upon
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Emerad Farmers' Elevator Co. v.
such cashier is treasurer.
Farmers' Bank, 20 N. D. 270, 29 L.R.A.(N.S.) 567, 127 N. W. 522.
Notice to principal as notice to agent. 24 Am, St. Rep. 228.
How far corporation charged with knowledge of managing officer engaged in illegal
act.
2 L.R.A.(N.S.) 993.
Whose knowledge of defects is imputed to employer. 41 L.R.A. 132.
Imputing knowledge of officers or agents of defect in highway to municipality. 2f»
L.R.A.(N.S.) 697.
Imputing agent 'b knowledge of vicious character of dog to owner. 24 L.R.A.(N.S.) 4&>.
Imputing to principal notice to agent while acting in other capacity. 3 L.R.A.(N.S.
corporation of which

>

444.

Knowledge by agent that
29 L.R.A.(N.S.)

his

own

act is in excess of authority aa notice to principal.

82.

32
Effect of notice to purchaser's agent of vendor's intent to defraud his creditors.
L.R.A. 62.
Notice to traveling salesman as notice to his employer. 25 L.R.A.(N.S.) 231.
1<S
Notice to trustee in mortgage or deed of trust aB notice to bondholders.
L.R.A.(N.S.) 1013.
Imputation of knowledge of bank officers to bank, where officers are personally inter
ested.
29 L.R.A.(N.S.) 558.
ihe effect oi notice to a subagent. 21 L.R.A. 340.

§ 6351. Authorize a acts bind when authority exceeded. When an agent
exceeds his authority his principal is hound by his authorized acts so far
only as they cau be plainly separated from those which are unauthorized.
[R. C. 1905. § 5783; Civ. C. 1877, § 1369; K. C. 1899, § 4335.]
Liability of principal for unautborized acts of agent 22 Am. St. Rep. 189; 88 Am. St.
Kep. 779.

A

When ostensible authority binding.
principal is bound by acts
of his agent under a merely ostensible authority to those persons only who
have in good faith and without ordinary negligence incurred a liability or
parted with value upon the faith thereof. [R. C. 1905, § 5784; Civ. C. 1877.
§ 1370; R. C. 1899, § 4336.]
As to similar provision in Cal. Civ. Code, $ 2334, see Donnelly v. San Francisco
§ 6352.

Bridge Co., 117 Cal. 417, 49 Pac. 559, 3

Am. Neg. Rep.

7.

§ 6353. When exclusive credit to agent binds principal. If exclusive credit
given to an agent by the person dealing with him, his principal is exonerated by payment or other satisfaction made by him to his agent in good
faith before receiving notice of the creditor's election to hold him responsible.
[R. C. 1905, § 5785; Civ. C. 3877, § 1371; R. C. 1899, § 4337.]
§ 6354. Set-off against agent. One who deals with an agent without knowing or having reason to believe that the agent acts as such in the transaction
may set-off against any claim of the principal arising out of the same all
claims which he might have set-off against the agent before notice of the
agency. [R. C. 1905, § 5786; Civ. C. 1877, § 1372: R. C. 1899, § 4338.1
As to rights of party dealing with agent as principal. Hogen v. Klabo, 13 N. D.
is

319, 100 N.

W.

847.

§ 6355. Instrument within scope of authority binding. Any instrument
within the scope of his authority by which an agent intends to bind his
principal does bind him, if such intent is plainly inferable from the instrument itself. [R. C. 1905, § 5787; Civ. C. 1877: § 1373; R. C. 1899, § 4339.]
Partner signing written contract mav bind other partners within scope of his authority.
Pearson v. Post, 2 D. 220, 9 N. W. 684; Post v. Pearson, 108 U. S. 418, 27 L.ed. 774.
2 R. Ct. R. 799.
Deed signed and sealed "Patrick M.. Atty. in fact for Amelia B." is deed of Amelia
although words "he," "his." etc., are used in deed. Donovan
Welch, 11 N. D. 113.
90 N. VV. 262.

§ 6356. Principal responsible for agent's negligence. Unless required by
or under the authority of law to employ that particular agent, a principal
is responsible to third persons for the negligence of his agent in the transaction of the business of the agency, including wrongful acts committed
by such agent in and as a part of the transaction of such business; and for
his willful omission to fulfill the obligations of the principal.
[R. C. 1905.
§ 5788; Civ. C. 1877. § 1374: R. C. 1899. § 4340.]
Partner

is

liable

fraudulent representations of every other partner in
Brundag«; v. Mellon, 5 N. D. 72, 63 N\ W. 209.

for

partnership property.

1

selling
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Acceptance of benefit* without knowledge will not create liability for fraudulent representations of unauthorised agent.
Nichols v. Bruns, 5 D. 28, 37 N. W. 752.
Wife not responsible for assault committed by husband, although acting as her serv
ant.
Curtis v. Dinneen, 4 D. 245, 30 N. W. 143.
Criminal and penal liability for act of agent. 41 L.R.A. 650.
Liability of principal for misconduct of agent.
55 Am. Dec. 317.
As to similar provision in Cal. Civ. Code, g 2338, see Brown v. La Societe Francaise,
138 Cal. 475, 71 Pac. 516, 13 Am. Keg. Kep. 251.
principal is responsible for
§ 6357. Principal's responsibility limited.
no other wrongs committed by his agent than those mentioned in the last

A

unless he has authorized or ratified them, even though they are
'•ommitted while the agent is engaged in his service. [R. C. 1905, § 5789 Civ.
O. 1877, § 1375 ; R. C. 1899, § 4341.]
section,

;

Article 4.— Obligations op Agents to Third Persons.
Agent warrants authority. One who assumes to act as an agent
thereby warrants to all who deal with him in that capacity that he has the
authority which he assumes. [R. C. 1905, § 5790 Civ. C. 1877, § 1376 R. C.
§ 6358.

;

;

1999, § 4342.]

As

to liability of one assuming to act as agent.
232, 3 A. & E. Ann. Cas. 217, 100 N. W. 258.

Kennedy-

v.

Stonehouse, 13 N. D.

§ 6359. When agent liable as principal. One who assumes to act as an
is responsible to third persons as a principal for his acts in the course
of his agency in any of the following cases and in no others:
1. When with his consent credit is given to him personally in a trans-

agent

action.
2. When he enters into a written contract in the name of his principal
without believing in good faith that he has authority to do so or.
3. When his acts are wrongful in their nature.
[R. C. 1905, § 5791 Civ. C.
1877, $ 1377; R. C. 1899, § 4343.]
Personal liability of agents to third persons. 54 Am. Rep. 233; 22 Am. St. Rep. 508.
on contract executed without authority. 50 Am. Dec. 793.
When contracts executed in the name of agents only do not bind them personally.
o7 Am. Rep. 536.
Personal liability of one known to be an agent for an undisclosed principal.
47
;

;

L.R.A. (X.S.) 232.
Liability of auctioneer or clerk of auction for return of money. 35 L.R.A. (X.S.) 481.
Personal liability of one signing contract by adding to his signature, words indicating
representative capacity. 42 L.R.A.(N.S.) 2.
Agent's liability toward his principal and a third person respectively for money or
property received in course o! agency.
2 L.R.A. (N.S.) 657.
Judgment between principal and third person as rea judicata in action between latter
and agent. 37 L.R.A. (X.S.) 37.
1. Contract signed by members of school board in individual names tor school supplies
binds them as individuals. Western Pub. House v. Murdick. 4 S. D. 207. 56 N. W. 120,
21 LR.A. 671; Western Pub. House v. Bachman, 2 S. D. 612, 51 N. W. 214.
Members of unincorporated association mav be liable as partners for its acts. Winona
Lumber Co. v. Church, 6 S. D. 498, 62 N. W. 107.
Right to recover from agent money paid him for his principal where the agency is
undisclosed. 23 L.R.A. (X.S.) 560.
2. Personal liability to other contracting party of one who, without authority, assumes to contract as agent for another. 34 L.R.A. (X.S.) 516.
3. One who takes money under agreement to procure insurance and unjustifiably fail*
to do so thereby assumes risk. Lindsay v. Pettigrew, 5 S. D. 500, 59 N. W. 726.
Agent's liability for misfeasance is not based on agencv but on ground that he is
wrongdoer. Schlosser v. Great Northern R. Co., 20 N. D. 406, 127 X. W. 502.
Personal liability of officer for act or transaction in excess of corporate powers or in
violation of law.
6 i..R.A.(X.S.) 1003.
Liability of agent for conversion, trespass or other positive act of wrongdoing against
third persons under orders of employer. 50 L.R.A. 644.
Liability of landlord's agent for conversion of tenant's goods by one put in posses24 L.R.A. (X.S.) 226.
sion of premises before the expiration of the tenancy.
Liability of corporate officer for misrepresentations which induce the sale or purchase
L.R.A. X.S.) 258; 28 L.R.A.(N.S.) 359.
t
of stock,
False statements in reports required by statute to be made to public officers as basis
0
of action bv individuals at common law for deceit against officers personally.
L.R.A. (X.S. f 872.
(
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Age mi).

946.
Liability of agent in case license tax is not paid by principal. 12 L.R.A. X.S.
Liability of agent where statutes regulating business of foreign insurance companies
have not been complied with. 20 L.R.A. 407.
Jurisdiction of equity over suite bv a corporation or its representative to hold the
officers liable for los&es occasioned by their fraud, bad faith or negligence.
S L.R.A. (N.S.)
739.
i

<

§ 6360. Surrender of property adversely claimed. If an agent receives
anything for the benefit of his principal, to the possession of which another
person is entitled, he must on demand surrender it to such person, or so
much of it as he has under his control at the time of demand, on being
indemnified for any advance which he has made to his principal in good
faith on account of the same and is responsible therefor if after notice from
the owner, he delivers it to his principal.
[R. C. 1905, § 5792; Civ. C. 1877,
;

§ 1378; R. C. 1899, § 4344.

J

Articlc

5.

— Delegation

of Aoexcy.

§ 6361. This article subject to chapter 2. The provisions of this article
are subject to the provisions of chapter 2 of this code.
[R. C. 1905, § 5793;
Civ. C. 1877, § 1379; R. C. 1899, § 4345.1
§ 6362. When agent cannot delegate powers. An agent unless specially
forbidden by his principal to do so can delegate his powers to another person
in any of the following cases, and in no others:
1. When the act to be done is purely mechanical.
2. When it is such as the agent cannot himself and the subagent can
lawfully perform.
3. When it is the usage of the place to delegate such powers; or,
[R. C.
4. When such delegation is specially authorized by the principal.
1905, § 5794; Civ. C. 1877, § 1380: R. C. 1899. § 434G.1
Delegation of power by agent. Picket v. Ru«g, 1 X D. 230. 46 N. W. 146.
Employment of attorm'v in interests of principal. David \. Matthews. S S. D. 300. 66
\V. 450; Kirby v. Western Wheeled Scraper Co., 9 S. D. 623 70 X. \V. 1052.
Agent may have authority to bind principal for payment of costs on appeal. Pilcher
v. Trust Co., 12 S. D. 52, 80
W. 151.
Hank at which note is payable ha? no implied authority to employ n bank in other
city to collect note so as to make a payment to such subapent a payment to owner of
note. Sherman v. Port Huron Engine. Co., 6 S. D. 343, 60 X.
1077; Sherman v. Port

X.

V

W

Huron Engine Co., 13 S. D.
As to similar provUinn
Cnl. 247, 42 Pac. 80'J:

95, 82 X. W. 4U.
in Cal. Civ. Code,

Dinglcy

v.

2319, fee Rite v. Trinity County.
McDonald, 124 Cal. 652. 57 Pac 574.
i

110

Wrongful delegation makes agent

principal.
It' an agent employs
a subagent without authority, the former is a principal and the latter his.
agent and the principal of the former has no connection with the latter.
[R. G. 1905, § 5795; Civ. C. 1877. § 1381 R. C. 1899, § 4347 ]
subagent lawfully ap§ 6364. Rightful subagent principal's agent.
pointed represents the principal in like manner with the original agent:
and the original agent is not responsible to third persons for the acts of
the subagent.
[R. C. 1905, § 5796; Civ. C. 1877. § 1382; R. C. 1899, § 4348
Agent not responsible for negligence or want of skill of subagent, when latter's rmplov
579.
ment was necessary. Kunhert v. Angell, 10 N. D. 59. 84 X.

§ 6363.

;

A

i

W

Aktk

f.E C.

— Termination of Agency.

§ 6365. How terminated. An agency is terminated as to every person
having notice thereof by
1. The expiration of its term.
2. The extinction of its subject.
3. The death of the agent.
4. His renunciation of the agency; or,
5. The incapacity of the agent to act as such.
[R. C. 1905. § 5797 Civ. C.
1877. § 1383: R. C. 1899, § 4349.1
Written power to sell land exhausted by a sale and agent cannot cancel fitst ?aic
:i!i<l make a
ruiul binding on prineipal.
Luke v. Griggs, 4 D. 2S7, 30 X. W. 17".
;
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Presumption of continuance of agency.

L.R.A.(N\S.) 891.
Intoxication as justification for discharge of agent. 38 L.R.A. ( N.S. ) 339.
Necessity and sufficiency, as between principal and third person, of notice of termination of agency by act of the parties. 41 L.R.A.(NiJ.) 663.
Effect of revocation of authority on agent's right to receive payment where security
23 L.R.A.(N.S.) 423.
is not in his possession.
23 L.R.A. 709.
S. Effect of death on contract of agency.
5. Dissolution of partnership authorized to act as agent, as termination of agency.
23 L.R.A.(X.S.) 849.
§ 6360. Not coupled with interest, how terminated. Unless the power
1

of an agent is coupled with an interest in the subject of the agency
terminated as to every person having notice thereof by:
1. Its revocation by the principal.

His death or,
His incapacity to contract.

2.

it

is

;

3.

[R. C. 1905, § 5798; Civ. C. 1877, § 1384:

R. C. 1899, § 4350.]
affecting insurance agent's right to commissions on
153.
renewals.
As to similar provision in Cnl. Civ. Code. S 2356. see Flanagan v. Brown, 70 Cal.
254, 11 Pac. TOG; Blumenthnl v. Good* 11. 89 Cal. 251, 26 Pac. DOC.
1. Necessity of notice to revoke power of attorney.
1 L.R.A.(N.S.) 577.
Right to discharge attorney employed for contingent fee. 38 L.R.A.( N.S.I 389.
2. Power of sale in real estate mortgage is a power coupled with an interest, and is
not terminate bv mortgagor's death. Reilly v. Phillips, 4 S. D. 604, 57 N. W. 780;
Grandin v. Emmons, 10 X. J). 223, 86 N. W. 723.
As to power not coupled with interest terminating bv death of author. Brown v.
gkotland, 12 X. D. 445. 97 N. W. 543.
Effect of d'„»ath on contract of agency.
23 L.R.A. 70J.
^Effict of principal's death on agent's right to indorse commercial paper. 23 L.R.A.

Termination

agency
35 L.R.A.(X.S.)
of

Effect of death of party to revoke warrant of attorney to confess judgment.
13
797.
Effect of provision in power of attorney that it shall not be revoked by death.
6
L.R.A (XS.) 833.
Validity of agent's acts after death of bis principal.
39 Am. Dec. 81.

L.R A

CHAPTER

73.

PARTICULAR AGENCIES.
Article

3.

Auctioneers, §§, 630?, 6368.
Factors, §§ 6369-6371.
Shipmasters and Pilots, §§ 6372-6383.

4.

Ship's Managers, §§ 6384, 6385.

1.

U.

Article

1.

Auctioneers.

Authority from seller. An auctioneer in the absence of special
.•mthorization or usage to the contrary has authority from the seller only
§ 6367.

n

follows:
1.

2.

To
To

sell

sell

by public auction to the highest bidder.
for cash only, except such articles as are usually sold on credit

at auction.
3.

To warrant

in like

manner with other agents

to sell according to section

6344.
4.
•">.

6.

To prescribe reasonable rules and terms of sale.
To deliver the thing sold upon payment of the price.
To collect the price; and,
To do whatever else is necessary or proper and usual

7.
in the ordinarv
•ourse of business for effecting these purposes.
fR. C. 1905, § 5799; Civ. C.
H77. 5 13*5: R. C. 1899, § 4351.]
Principal is bound by warranty of quality of goods made bv auctioneer. Cvwwski v.
Frird. 24 X. D. 152, 139 X. \V. 104.
'

'
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Right of auctioneer or
Liability of

Particular Aye/ar

conducting a rale to make bids.
auctioneer or clerk of auction for return of money.
officer

*.

20 L.R.A. 503.
35 L.R.A.f N..S.) 4M.

§ 6368. Authority from bidder. An auctioneer has authority from a bidder
at the auction as well as from the seller to bind both by a memorandum
of the contract as prescribed in the chapter on sale. IR. C. 1905, § 5600 ; Civ. C.
1877, § 1386; R. C. 1899, § 4352.]

Article 2.— Factors.

A

an agent who

is employed to buy or sell
intrusted by bis principal with the
possession thereof as defined in section 6145.
IR. C. 1905, § 5801; Civ. C.
1877, § 1387; R. C. 1899, § 4353.]
Factor mar buy aa well ae sell property the subject of the agency, and may buy ami
bell in his own name as well as in name of principal.
Turner v. Crumpton, 21 X. D.

§ 6309. Defined.

property

in his

294, 130 N.

factor

is

own name and who

W.

is

937.

Contract to ship goods and agreement to receive them and to sell them and that if
they are not sold vendor mav take them back, is contract of agency and not of sale.
Sioux Remedy Co. v. Lindgren, 27 S. D. 123, 130 N. W. 49.
In addition to the authority of agents in general a
§ 6370. Authority.

factor has actual authority from his principal, unless specially restricted
1. To insure property consigned to him uninsured.
2. To sell on credit anything intrusted to him for sale except such things
as it is contrary to usage to sell on credit; but not to pledge, mortgage or
barter the same and,
3. To delegate his authority to his partner or servant, but not to any
person in an independent employment.
[R. C. 1905, § 5802; Civ. C. 1877.
§ 1388; R. C. 1899. § 4354.]
6371.
Ostensible
authority.
factor
has ostensible authority to deal
§
with the property of his principal as his own in transactions with persons
not having notice of the actual ownership. [R. C. 1905, § 5803; Civ. C. 1877.
§ 1389; R.C.I 899, § 4355.]
;

A

Article

3.

— Shipmasters and Pilots.

The master of a ship is a general agent
for its owner in all matters concerning the same. [R. C. 1905, § 5804; Civ. C.
1877, § 1390; R. C. 1899, §.4356.]
§ 6373. Has authority to borrow. The master of a ship has authority to
borrow money on the credit of its owner, if it is necessary to enable him
to complete the voyage, and if neither the owner nor his proper agent for
such matters can be consulted without injurious delay. [R. C. 1905, § 5805:
Civ. C. 1877, § 1391 R. C. 1899, § 4357.]
§ 6374. Agent for owner of cargo. The master of a ship during a voyage
is a general agent for each of the owners of the cargo and has authority to
do whatever they might do for the preservation of their respective interests,
except to sell or hypothecate the same. [R. C. 1905, § 5806; Civ. C. 1877.
§ 1392: R. C. 1899, § 4358.]
§ 6375. Authority to make contracts binding owner. The master of a
ship may procure all its necessary repairs and supplies, may engage cargo
and passengers for carriage and in a foreign port may enter into a charter
party ; and his contracts for these purposes bind the owner to the full amount
of the value of the ship and freightage.
[R. C. 1905. § 5807; Civ. C. 1877.
§,

6372. General agent of owner.

;

§ 1393 R. C. 1899, § 4359.]
§ 6376. Authority to hypothecate. The master of a ship may hypothecate
the ship, freightage and cargo in the cases prescribed by the chapters on
bottomry and respondentia and in no others. [R. C. 1905. § 5808; Civ. C.
1877, § 1394; R. C. 1899, § 4360.]
S3
Master's power to sell Teasel and to hypothecate It and the freight and cargo.
:

Am.

Dec.

638.
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§ 6377. Authority to sell ship. When a ship, whether foreign or domestic,
seriously injured or the voyage is otherwise broken up beyond the possipursuing it, the master in case of necessity may sell the ship without
instructions from the owners, unless by the earliest use of ordinary means
of communication he can inform the owners and await their instructions.
[R. C. 1905, § 5S09; Civ. C. 1877, § 3395; R. C. 1899, § 4361.)
§ 6378. Authority to sell cargo. The master of a ship may sell the cargo,
if the voyage is broken up beyond the possibility of pursuing it, and no
other ship can be obtained to carry it to its destination and the sale is
otherwise absolutely necessary.
(R. C. 1905, § 5810; Civ. C. 1877, § 1396.
R. C. 1899, § 4362.]
6379.
Authority
to pay ransom. The master of a ship in case of its
§
capture may engage to pay a ransom for it in money or in part of the cargo
and his engagement will bind the ship, freightage and cargo. [R. C. 1905.
Civ. C. 1877, § 1397; R. C. 1899, § 4363.
* 5911
The power of the
§ 6380. Authority ceases on abandonment to insurers.
master of a ship to bind its owner or the owners of the cargo ceases upon the
Jibandonment of the ship and freightage to insurers. IR. C. 1905, § 5812:
Civ. C. 1877, § 1398; R. C. 1899, § 4364.)
§ 6381. Master's personal liability. Unless otherwise expressly agreed,
or unless the contracting parties give exclusive credit to the owner, the
master of a ship is personally liable upon his contracts relative thereto, even
when the owner is also liable. (R. C. 1905, ^ 5813; Civ. C. 1877, § 3399; R. C.
1899. § 4365 ]
§ 6382. Liable for negligence of crew. The master of a ship is iiable to
third persons for the acts or negligence of persons employed in its navigation,
whether appointed by him or not, to the same extent as the owner of the
ship.
[R. C. 1905, § 5814; Civ. C. 1877, § 1400; R. C. 1899, § 4366.]
§ 6383. When for negligence of pilot. The owner or master of a ship is
not responsible for the negligence of a pilot whom he is bound by law to
employ but if he is allowed an option between pilots, some of whom are
competent, or is required only to pay compensa f ion to a pilot whether he
employs him or not, he is responsible to third persons. (R. C. 1905, § 5815:
Civ C. 1877, § 1401; R. C. 1899, § 4367.]
is

bility of

;

;

Article
§ 6384.

4.

— Ship's

Authority to contract and

Managers.

settle.

A

ship's

manager has power

make

contracts requisite for the performance of his duties as such; to
enter into charter parties or make contracts for carriage and to settle for
freightage and to adjust averages. (R. C. 1905, § 5816; Civ. C. 1877, § 1402;
R. C. 1899, § 4368.]
§ 6385. Authority limited. Without special authority a ship's manager
cannot borrow money or give up the lien for freightage or purchase a
cargo or bind the owners of the ship to an insurance. [R. C. 1905, § 5817
Civ. C. 1877, § 1403; R. C. 1899, § 4369.]
to
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CHAPTER

Partnership t« General.

.

74.

PARTNERSHIP IN GENERAL.
Article

What

Constitutes a Partnership, §§ 6386-6388.
Partnership Property, §§ 6389-6394.
3 Mutual Obligations of Partners, §§ 6395-6398.
4. Renunciation op Partnership, §§ 6399, 6400.
1.

2.

Article

1

— What Constitutes a

Partnership.

§ 6386. Partnership defined. Partnership is the association of two or more
persons for the purpose of carrying on business together and dividing its
profits between them.
1404; R. C. 1899,
[R. C. 1905, § 5818; Civ. C. 1877,
<>

§

4370.]
Division of profit between Joan agent and his principal not indicative of partnership.
Grig'by v. Day, 9 S. D 595, 70 X. W. S81.
Owners of ships, operating them jointly, are partners as to third parties. Braithwaite
v. Aiken. 1 N. D. 475. 48 N. W.
Agreement by which one purchases property with other's money, both to *hare profits
or loss, is partnership.
Mcl'herwn < Swift. 22 S. D 165, 113 Am. St. Rep. 907, 116
N. W. 76.
Clements ». Milter, 13
Necessity of sharing in profits to constitute partner-hip.
N. D. 176, 100 N. W. 239.
What constitutes a partnership. 115 Am. fSt Rep. 400.
What agreements establish partnership. 43 Am. St. Reo. *29.
What constitutes a partnership to deal
real estate.
5 LR.A.'XS.) 503.
Creation of partnership by speculative purchase of real estate (or sale. »S L R.A (N S.)
1089.
Creation of partnership bv provision for taking itrofits us compensation <or use of
real estate.
18 L.R.A.(N.S)' 1012.
Kllect of agreement to share proiits to create « partnership.
1$ LR.A.'N'S) 963:
•iii
Am. 'Rep. 255; 58 Am. Rep. 99; 30 Am. St. R<p. S28.
Partnership undertakings between initial and connecting carrier. 21 L R A.iN.S.) 44.
Whether croppers occupy relation of partners.
Am. Rep. 609.
Partnership in business' between husband and wife. 31 Am. St. Rep. )35.
Whether married woman may be a partner. 31 Am St. Rep. 934; .34 Am. St. Rep. 339.
IS Am. St. Hep. 601.
Infunts as partners.
As to Similar provision in Cal. Civ. Code. § 2395. see Quackenbuch v Sawyer, 54
Cal. 439; H< ndv v. March. ?5 Cal. 566. 17 Pac. 702 : Quinn v. Quinn. 81 Cal. 14. 22
Pnc. 264; Chapin v. Brown. 101 Cal. 'DO, 35 Pac. 1051; Chapman v. HutrheB, 104 Cal.
302, 37 Pac. 1018, 38 Pac. 109; Pla ? s v. Plats. 122 Cal. 3, 54 Pac. 372; Prince v. Lamb.
128 Cal. 120, 60 Pnc. C89, 20 Mor. Min. Rep. 419; Kraskv v. Wollpcrt, 134 Cal. 33$.
66 Pac. 309: Kennedy & S. Lumber Co. v. Taylor, 3 Cal. Cnrep. 697, 31 Pac. 1122.

m

§ 6387. Ship owners not partners. Part owners of a ship do not by simply
using it in joint enterprise become partners as to the ship. [R. C. 1905. § 5819
Civ. C. 1877, § 1405; K. C. 1899. 6 4371
As to similar provision in Cal. Civ. Code. ? 2396, see Hendv v. March, 75 Cal. 5G6.

:

|

17 Pac. 702.

A

partnership can be formed only by
§ 6388. Formed only by consent.
the consent of all the parties thereto and therefore no new partner can be
admitted into a partnership without the consent of every existing member
thereof.
[R. C. 1905, § 5820: Civ. C. 1877, § 1406: R. C. 1899, § 4372.]

Article

2.

— Partnership

Property.

§ 6389. Defined. The property of a partnership consists of all that is
contributed to the common stock at the formation of the partnership and all
that is subsequently acquired thereby.
[R. C. 1905, § 5821; Civ. C. 1877.
§ 1407; R. C. 1899," § 4373.]
Interest of deceased partner passes to administrator from surviving partner, who
holds in trust for liquidation. McPherson v. Swift, 22 S. D. 165, 113 Am. St. Rep.
907, 116 X. W. 76.
When real estate will be considered partnership property. 27 L.RJL 449; .37
L.R.A.fN.S.) 889.
„

.
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Good will of a partnership and the means of making it productive on the death
member or the dissolution of the firm. 96 Am. St. Rep. 610.

Name

of business establishment as part of good will on dissolution.
15 L.R.A.
Mining partnership. 83 Am. Dec. 104; 28 Am. St. Rep. 488.
Whether lands may become partnership property without a writing. 98 Am.
197; 27 Am. Rep. 270.
Purchase by one of the partners of property of, at a forced sale. 39 Am. Rep.
Deceased partner's interest in partnership. 27 Am. Dec. 454.
As to similar provision in Cal. Civ. Code, f 2401, see Chapman v. Hughes, 104
302, 37 Pac. 1048, 38 Pac. 109.

of a

463.

Dec.
461.
Cal.

Extent of member's interest. The interest of each member of a
partnership extends to every portion of its property.
[R. C. 1905, § 5822;
§ 6390.

Civ. C. 1877, § 1408; R. C. 1899,

§

4374.]

Rights of partners inter se

in partnership real estate.
to similar provision in Cal. Civ. Code, $ 2402, see
302. 37 Pac. 1048, 38 Par. 109.

As

28 L.R.A. 86.
v. Hughes, 104 Cal.

Chapman

§ 6391. Shares in profit or loss presumed equal. In the absence of an
agreement on the subject the shares of partners in the profits or loss of the
business* are equal, and the share of each in the partnership property is the
value of his original contribution, increased or diminished by his share of
profit or loss.

As

[R. C. 1905, § 5823; Civ. C. 1877, §
to similar provision in Cal. Civ. Code, { 2403, see

1409; R. C. 1899,
Shorb

v.

§

4375.1

Beaudry, 56 Cal. 446;

Chapman v. Hughes, 104 Cal. 302. 37 Pac. 1048, 38 Pac. 109.
§ 6392. Loss divided same as profits. An agreement to divide the profits
of a business implies an agreement for a corresponding division of its losses,
unless it is otherwise expressly stipulated. [R. C. 1905, § 5824; Civ. C. 1877,
§ 1410; R. C. 1899, § 4376.1
As to similar provision in Cal. Civ. Code, 8 2404, see Quinn v. Quinn, 81 Cal. 14,
22 Pac. 264; Smith v. Pehultr. 89 Cal. 626, 26 Pac. 1087; Plass v. Plass, 122 Cal. 3,
54 Pac. 372.

Each member of a part§ 6393. Lien on property for payment of debts.
nership may require its property to be applied to the discharge of its debts
and has a lien upon the shares of the other partners for this purpose and
[R. C. 1905,
for the payment of the general balance, if anv, due to him.
§ 5825: Civ. C. 1877, § 1411; R. C. 1899, § 4377.]
Partner failing to have his judgment in decree of dissolution made a Hen upon partnership assets loses that right. W'ishek v. Hammond, 10 X. D. 72, 84 N. \V. 587.
Partner cannot obtain homestead right in partnership property as against copartner.
v. Kreuger, 8 S. D. 464, 66 N. W. 1083. 59 Am. Ft. Rep. 771.
Partner has lien for balance due him after settlement of partnership debts. Betts v.
Letcher, 1 S. D. 182, 46 N. W. 193.
Copartner has lien upon interest in property acquired by partner subsequently to
discharge in bankruptcy in pavment of partnership debt for one-half of amount of
Hefner v. Hefner, 26 S. D. 74. 127 N. VV. 634.
overdraft upon firm.
Rights and position of creditors, purchasers and other third parties in partnership
real estate.
28 L.R.A. 161.
As to similar provision in Cal. Civ. Code, I 2405, tee Sheehy v. Graves, 58 Cal. 449;
Lcedom v. Ham. 5 Cal. Unrep. 633, 48 Pac. 222.

Bradv

§ 6394. What presumed partnership property. Property, whether real or
personal, acquired with partnership funds is presumed to be partnership
property.
[R. C. 1905, § 5826; Civ. C. 1877, § 1412; R. C. 1899, § 4378.]

Article 3.— Mutual Obligations or Partners.
§ 6395. Partners trustees. The relations of partners are confidential. They
are trustees for each other within the meaning of chapter 70 of this code.
Their obligations as such trustees are denned by that chapter. [R. C. 1905,
§ 5827: Civ. C. 1877, § 1413; R. C. 1899, § 4379.]
Partnership relation requires the highest good faith. Lay v. Emery, 8 N. D. 515. 79
N*. W. 1053; Belts v. Letcher, 1 8. D. 182. 46 N. W. 193.
Misappropriation of partnership funds not embezzlement. State v. Reddick, 2 S. D.
X. W. 846.
Partner may relv upon copartner's statements, and one knowingly procuring money by
Davenport v. Buchanan, 6 8. D. 376, 61 N. W. 47.
is responsible.

124. 4S

deceit

l>r»
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Partnership

in tiem-ra

Interest of deceased partner passes to administrator from surviving partner who hold?
McPherson v. Swift, 22 S. D. 1C5, 113 Am. St. Rep. 907, lift
in trust for liquidation.

N. W. 76.
Allowance of interest in favor of or against partner during continuance of
35 L.R.A. (X.8.) 220, 45 Am. Dec. 518.
Misappropriation of property of, by one of the partners. 8 Am. Dec. 2'J7.
Misapplication of property by partner to the payment of his personal debt.

firm.

7

Am.

St. Rep. 377.

As

to similar provision in Cal. Civ. Code,
Unrep. 686, 48 Pac. 1086.

g

2410, see Wiester

v.

Wiester, 5 Cal.

§ 6396. Highest good faith required. In all proceedings connected with
the formation, conduct, dissolution and liquidation of the partnership every
partner is bound to act in the highest good faith toward his copartners. Hh
may not obtain any advantage over them in the partnership affairs by tinslightest misrepresentation, concealment, threat or adverse pressure of am*
kind. [R. C. 1905, § 5828; Civ. C. 1877, § 1414; R. C. 1899, § 4380.]
As to similar provision in Cal. Civ* Code, § 2411, see Wiester v. Wiester, 5 CaL Unrop
6S6, 48 Pac. 1086; Richards v. Fraser, 112 Cal. 456, 55 Pac. 246;

s.

c, 136 Cal. 460, 69

Pac 83.
§ 6397. Each member must account to partnership. Each member of a
partnership must account to it for everything that he receives on account
thereof and is entitled to reimbursement therefrom for everything that he
properly expends for the benefit thereof and to be indemnified thereby for all
losses and risks which he necessarily incurs on its behalf.
[R. C. 1905, § 5S29:
Civ. C. 1877, § 1415; R. C. 1899, § 4381.]
"

,

Jurisdiction of court of equity over suit for a partnership accounting in respect of
land in another jurisdiction. 23 L.R.A.(N.S.) 924.
Failure to account to partnership for partnership funds as theft, larceny or embezzlement. 31 L.R.A.(X.S.) 822.
Power of court to require accounting between members of partnership which is illegal
or void, or which has been engaged in illegal business. 23 L.R«A.(X.S. ) 478.
Liability of one party to an arrangement to share profits from gambling for money
lost by a third person to the other party.
23 L.R.A.(Xi>.) 522.
Right of one indorsing note for accommodation of firm to recover from firm after
payment of note. 37 L.R.A. (X.S.) 784.
Right to subrogation of partner who pays firm debt. 54 L.R.A. 614.
Subrogation of retiring partner to right* of creditor where debts have been asc-um^d
on dissolution of partnership. 9 L.R.A. (X.S.) 117.
When accounting between members of partnership for illegal purpose compellable.
99 Am. St. Rep. 326.
As to similar provision in Cal. Civ. Code,
2412. see Sears v. Starbird. 78 CaL 225.
20 Pac. 547.
ft

compensation. A partner is not entitled to any compensation
for services rendered bv him to the partnership.
[R. C. 1905, § 5S30; Civ. C.
1877, § 1416; R, C. 1899, § 4382.]
§ 6398.

No

Wiener v.
Right of partner to compensation for services rendered to partnership.
Field. 11 X. D. 257, 91 X. W. 67.
17
Right of partner to compensation for services rendered to the partnership.
L.R.A. (X.S.) 385.
Rights of estate of law partner in compensation for business unfinished at time of his
death. 66 L.R.A. 821.
17
Right of surviving member of law partnership to compensation for services.
L.R.A.(X.S.) 402.
Surviving partner's right to compensation. 112 Am. St Rep. 843.
As to similar provision in Cal. Civ. Code, § 2113, see Osment v. McElrath. 68 Cal466, 58 Am. Rep. 17, 9 Pac. 731; Xevills v. Moore Min. Co., 135 Cal. 561, 67 Pac. 1054

Article

4.

— Renunciation of Partnership.

Renunciation with notice exonerates. A partner may exonerate
himself from all future liability to a third person on account of the partnership by renouncing in good faith all participation in its future profits and
giving notice to such third person and to his own copartners that he has
ni id
such renunciation and that, so far as may be in his power, he dissolves
§ 63C9.

'
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the partnership and docs not intend to be liable on account thereof for the
future.
R. C. 1905, § 5S31 Civ. C. 1877, § 1417 ; R. C. 1899, § 4383.
notice
§ 6400. Cannot olaim profits thereafter. After a partner has given
of his renunciation of the partnership he cannot claim any of its subsequent
[R. C.
profits and his copartners may proceed to dissolve the partnership.
1905, § 5832; Civ. C. 1877, § 1418; R. C. 1899, § 4384.]
;

I

CHAPTER

75.

GENERAL PARTNERSHIP.
Article

1.

?>.

4.
">.

G.
7.

What

is a General Partnership, § (5401.
Powers and Authority of Partners, §§ 6402-G405.

Mutual Obligations of Partners, §§ 640(5-6409.
Liability of Partners, §§ 6410-6413.
Termination of Partnership, §§ G414-6419.
Liquidation, §§ 6420-6425.
Of the Use of Fictitious Names, §§ 6426-0432.
Article

1.

— Wiiat

is

a General Partnership.

Every partnership that is not formed in accordance with
the law concerning special partnership and every special partnership, so far
§ 6401. Defined.

only as the general partners are concerned, is a general partnership.
1905, § 5833; Civ. C. 1877, § 1419; R. C. 1899, § 4385.]

[R. C.

Article 2.— Powers and Authority of Partners.
§ 6402. Majority governs. Unless otherwise expressly stipulated, the decision of the majority of the members of a general partnership binds it in the
conduct of its business. [R. C. 1905, § 5834; Civ. C. 1877, § 1420; R. C. 1899,
§ 4386.]
§ 6403. Each partner general agent. Every general partner is agent for
the partnership in the transaction of its business and has authority to do
whatever is necessary to carry on such business in the ordinary manner and
for this purpose may bind his copartners by an agreement in writing.
[R. C.
1905, § 5835; Civ. C. 1877, § 1421 R. C. 1899. § 4387.]
Authority conferred upon partnership mav he exercised bv any partner. McLaughlin
:

P<-nrVon v. Post. 2 D. 220. !) N. W. 684.
all.
Binnda^e v. Mellon, 5 N. D. 72, 63 N. W. 209.
Partner hail authority to authorize clerk to execute note in firm name to obtain money
for use in linn business.
Inman v. Brookman, 28 S. D. 361. 133 N. W. 810.
Power over icul estate of partners in firm formed to deal in real estate. 2S L.R.A. 106.
Power of one partner to bind firm by a promissory note or bill of exchange under
seal.
17 L.R.A.(N.S.) 969.
Power of one partner to give note affecting partnership real estate. 23 L.R.A. 97.
Power of one partner to limit the authority of another. 88 Am. St. Rep. 322.
As to similar provision in Cal. Civ. Code. § 2429, see Mvers v. Moulton, 71 Cal. 498,
v.

Wheeler*

1

S. D. 497,

47 N.

W. SIR:

Fraud of one binds

12 Pac.

f.O.V.

Smith

v.

Sehultz,

f»9

Cal. 526.

2fi

Pac. 1087.

A partner as such has not authority to do any
§ 6404. Authority limited.
of the following acts, unless his copartners have wholly abandoned the business
to him or are incapable of acting
1. To make an assignment of the partnership property, or any portion
thereof, to a creditor or to a third person in trust for the benefit of a creditor
or of all creditors.
2. To dispose of the good will of the business.
3. To dispose of the whole of the partnership property at once, unless it
consists entirely of merchandise.
4. To do any act which would make it impossible to carry on the ordinary
business of the partnership.
1507

Digitized by

Google

CIVIL CODE.

§§ 6404-6410
5.
6.
7.

Qentral Partnership.

To confess a judgment.
To submit a partnership claim to arbitration; or,
To do any act not within the scope of the preceding

section.
[B. C.
5836; Civ. C. 1877, § 1422; R. C. 1899, § 4388.]
I
Draft made by partnership bank to one of the partners who signs it as cashier not
conclusively void. Noyes v. Crandall, 6 S. D. 460, 61 N. W. 806.
Levy on assets of partnership under a writ against one partner only. 57 Am. St. Rep. 436.
Judgment against partnership on service of process on one member only. 44 Am. Dec. 570.

1905,

As to similar provision in Cal. Civ. Code. § 2430, see Bernheim v. Porter, 2 Cal.
||49, 4 Pac. 446; Crites v. Wilkinson, 66 Cal. 559, 4 Pac. 567; Myers v. Moulton.
71 Cal. 498, 12 Pac. 505; Perkins v. Brock, 80 Cal. 320, 22 Pac. 194; Quinn v. Quinn.
81 Cal. 14, 22 Pac. 264.
2?
1. Power of one partner to assign partnership real estate for benefit of creditors.
L.R.A. 97.
Assignments for creditors executed by one partner only. 48 Am. Rep. 359.
2. Sale of good will of firm must be with authoritv or ratification of all members.
Griffing v. Dunn, 23 S. D. 141, 120 N. W. 890.
One partner not empowered to dispose of good will of partnership. Kelly
Pierce.
16 N. D. 234, 12 L.R.A.(N.S.) 80, 112 N. W. 995.
Power of one partner to sell all the goods of the firm. 30 Am. Dec. 290.
7. Bank cashier cannot purchase stock of boots and shoes in bank's name, although be
is a partner.
North Star B. & S. Co. v. Stebbins, 2 S. D. 74. 48 N. W. 833.
Power of one partner to bind partnership as a surety or indorser. 13 Am. Dec. 115.
to obtain loan on credit of the firm.
48 Am. St. Rep. 438.
to authorize an appearance for the firm. 13 Am. Dec. 726.
31 Am. St. Rep. 754.
to bind the firm bv accommodation paper.
to dissolve partnership for definite period. 77 Am. St. Rep. 319.
Circumstances sufficient to put a purchaser of partnership paper on inquiry.
29
L.R.A.(N.S.) 356.

Unrep.

§ 6405. Effect of bad faith. A partner is not bound by any act of a copartner in bad faith toward him, though within the scope of a partner's
powers, except in favor of persons who have in good faith parted with value
[R. C. 1905, § 5837; Civ. C. 1877, § 1423; R. C.
in reliance upon such act.
1899, § 4389.]
As to similar provision

in Cal. Civ. Code, f 2431, see

Pac. 61.

Article

3.

Gibson

v.

Henley, 131 Cal.

6, 63

— Mctual Obligations of Partners.

§ 6406. Profits belong to firm. All profits made by a general partner in
the course of any business usually carried on by the partnership belong to the
firm.
[R. C. 1905, § 5838; Civ. C. 1877. § 1424; R. C. 1899, § 4390.]
general partner, who
§ 6407. Partner cannot have adverse interest.
agrees to give his personal attention to the business of the partnership, may
not engage in any business which gives him an interest adverse to that of
the partnership or which prevents him from giving to such business all the
[R. C. 1905, § 5839; Civ. C.
attention which would be advantageous to it.

A

1877, § 1425: R. C. 1899. § 4391.]
As to similar provision in Cal. Civ. Code,
130. 41

f 2436, see

Breraner

v. Leavitt,

109 Cal.

Pac. 859.

A

partner
§ 6408. May engage in separate business.
separate business, except as otherwise provided by the last
4392.]
C.
1899,
R.
1426;
Civ.
C.
1877,
5840;
§
§
1905, §
As to similar provision in Cal. Civ. Code, g 2437, see Bremner
41 Pac. 859.

may engage
two

sections.

v. Leavitt,

in

any

[R. C.

109 Cal. 130

A

general partner, transacting
§ 6409. When must account for profits.
business contrary to the provisions of this article, may be required by any
copartner to account to the partnership for the profits of such business. [R. C.
1905, § 5841 Civ. C. 1877, § 1427; R. C. 1899, § 4393.]
As to similar provision in Cal. Civ. Code, 5 2438, see Bremner t. Leavitt, 109 Cal.
:

130, 41 Pac. 859.

Article

4.

— Liability of Partners.

Every general partner is liable to third
§ 6410. Liable to third persons.
persons for all the obligations of the partnership jointly with his copartners.
1428:
R. C. 1899, § 4394.]
Civ.
1877,
5842;
§
;a. C. 1905, §

C
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Necessity of sharing in profit* to constitute partnership.
Clements v. Miller, 13
N. D. 176, 100 N. W. 239.
Right of one accepting negotiable paper for accommodation of firm to recover from
firm after payment of paper. 37 L.R.A. (N.S. I 785.
Availability to maker of defense that commercial paper was partnership paper as
against transferee after maturity. 46 L.R.A. 771.
Effect of judgment against some of partners to release liability of others. 43 L.R.A.
161.

Effect on right of individual partners of sale by firm of good will of business with
or without an agreement not to re-engage in the same business. 19 L.R.A.(N.S.) 769.
Preferences as between partnership creditors and creditors of the individual partners.
35 Am. Rep. 306.
Separate property of partners, liability of for partnership debt*. 18 Am. Dec. 280.
Assignment for benefit of creditors by partnership. 57 Am. Dec. 505 ; 58 Am. St Rep.
90; 48 Am. Rep. 359.
Rights and remedies of creditors of partnership. 43 Am. St. Rep. 364.
As to similar provision in Cal. Civ. Code, { 2442, see Northern Ins. Co. v. Potter, 63
Cal. 157; Harrison v. McCormick, 69 Cal. 616, 11 Pac. 456; Stuart v. Adams, 89 Ca).
;?67, 26 Pac. 970; Smith v. Schult*, 89 Cal. 526, 26* Pac. 1087.
§ 6411. Liability defined by chapter 72. The liability of general' partners
for each other's acts is defined by chapter 72 of this code.
[R. C. 1905, § 5843

Civ. C. 1877, § 1429; R. C. 1899. § 4395.]
Partner liable for fraud committed by copartner in course of their business.
v. Mellon, 5 N. D. 72, 63 N. W. 209.
Liability of one partner for the tortious acts of another. 67 Am. St. Rep.
Criminal and penal liability for uct of partner. 41 L.R.A. (150.

Brundage
32.

for sale of intoxicating* liquor by partner.
16 L.R.A.(N.S.) 786; 20 L.R.A.(N.S.)
321; 33 L.R.A. (N.S.) 419.
Liability of partner to action for false imprisonment for act of copartner.
3
L.R.A. (N.S.) 221.
Suspension or disbarment of attorney for partner's misconduct in withholding client's
money or property. 19 L.R.A. (N.S.) 418.
Liability of partner for libel published without his consent. 26 L.R.A. 779.
Liability of one party to an arrangement to share profits from gambling for monev
lost by a third person to the other party.
23 L.R.A.(N.S.) 522.
Attachment of individual property of one partner for fraud of another. 25 L.R.A.

645.
Liability of physician or surgeon for acts of partner. 42 L.R.A. (N.S.) 786.
Assumption by* partnership of individual debts of partners, 29 L.R.A. 681.
51 L.R.A. 463.
Liability of partnership for tortB.
Aa to similar provision in Cal. Civ. Code. $ 2443. see Smith v. Schultz, 89 Cal. 526, 26
Pac. 1087; Lane v. Turner, 114 Cal. 896, 46 Pac. 290; Gibson v. Henley, 131 Cal. 6, 63

Pac. 61.

§ 6412. Ostensible partner. Any one permitting himself to be represented
as a partner, general or special is liable as such to third persons to whom
such representation is communicated, who on the faith thereof give credit to
the partnership. (R. C. 1905, § 5844; Civ. C. 1877, § 1430; R. C. 1899, § 4396.]

Proof of partnership by general reputation. 38 Am. Dec. 481.
22 Am. St. Rep. 757.
Liaffilitv of one held out as a partner.
As to similar provision rh Cal. Civ. Code, 5 2444, see Nofsinger v. Goldman, 123 Cal.
609, 55 Pac. 425.
one is liable as a partner
§ 6413. Otherwise only partner in fact liable.
who is not such in fact, except as provided by the last section. [R. C. 1905.

No

§

5845 Civ. C. 1877, § 1431 R. C. 1899, § 4397.]
Dormant partners, who are and their powers and liabilities.
:

;

As to similar provision

in Cal. Civ. Code,

56 Am. Dec. 147.
2445, see Nofsinger v. Goldman, 122 Cal.

II

609, 55 Pac. 425.

Article

5.

— Termination of Partnership.

§ 6414. Duration of partnership. If no term is prescribed by agreement
for its duration, a general partnership continues until dissolved by a partner
or bv operation of law. [R. C. 1905, § 5846; Civ. C. 1877. § 1432; R. C. 1899.
§ 4398.]
general partnership is dissolved as to all the
§ 6415. Causes dissolving.

A

partners
1.

By

lapse of time prescribed

by agreement

for its duration.
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no such agreement.

the express will of any partner if there is
the death of a partner.
the transfer to a person not a partner of the interest of any partner
in the partnership property.
5. By war or by the prohibition of commercial intercourse between the
country in which one partner resides and that in which another resides ; or,
6. By a judgment of dissolution.
[R. C. 1905, § 5847; Civ. C. 1877, § 1433;
R. C. 1899, § 4399.]
Hennessy
Partnership is dissolved eo instante when partners form a corporation.
2.

3.

4.

et al., 1 N. D. 52, 44 N. W. 1010.
sufficient for dissolution of partnership.
69 Am. St. Rep. 410.
Physical or mental incapacity of partner as dissolution, or a ground for dissolution,
partnership.
of a
47 L.R.A.(N.S.) 839.
Dissolution of partnership bv reason of formation of corporation.
31 L.RJMN.S.1
v.

Griggs
Causes

471.

As to similar provision in Cal. Civ. Code, $ 2450, see Louis v. Elfelt, 89 Cal. 547, ZC>
Pac. 1095; Chapman v. Hughes, 104 Cal. 302, 37 Pac. 1048, 38 Pac. 109.
28 L.R.A.
3. Continuation of partnership owning real estate after death of partner.
106.

Name of business establishment as part of good will on dissolution by death. 15
L.R.A. 463.
Dissolution l>v death, of partnership authorized to act as agent, as termination of
agency. 23 L.R.A.(X.S.) 850.
Termination of contract of employment by death of member of employing firm. 21
L.R.A.(X.S.» 919.
Effect of death of one member. 77 Am. Dec. 114; 86 Am. Dec. 600 79 Am. St. Rep.
;

709.

Carrying on of partnership business by representative of deceased partner.

Am. St. Rep. 709.
Continuance of partnership for benefit of heirs of deceased partner.

86

Am.

Dec. 600; 79

79

56

Am.

Dec. 517.

Am.

St. Rep. 709.
Dissolution of partnership by a decree.

98 Am. Dec. 260.
general partnership may be dissolved as
to himself only by the expressed will of any partner, notwithstanding his
agreement for its continuance, subject, however, to liability to his copartners
for any damage caused to them thereby, unless the circumstances are such as
[R. C. 1905. § 5848; Civ. C. 1877,
to entitle him to a judgment of dissolution.
§ 1434; R. C. 1899, § 4400.]
changes
of
partnership
emploves
of personnel of partnership. 6
Duty
toward
as to
6.

§ 6416. Partial dissolution.

A

L.R.A. 807.

§ 6417. Judgment of dissolution. A general partner is entitled to a judgof dissolution:
1. When he or another partner becomes legally incapable of contracting.
2. When another partner fails to perform his duties under the agreement
of partnership or is guilty of serious misconduct; or,
3. When the business of the partnership can be carried on only at a permanent loss. [R. C. 1905, § 584!): Civ. C. 1877, § 1435; R. C. 1899, § 4401.]
§ 6418. Liability until notice given. The liability of a general partner for
the nets of his copartners continues, even after a dissolution of the partnership, in favor of persons who have had dealings with and given credit to the
partnership during its existence, until they have had personal notice of the
dissolution and in favor of other persons, until such dissolution has been
advertised in a newspaper published in every county where the partnership
at the time of its dissolution had a place of business; to the extent in either
ease to which such persons part with value in good faith and in the belief
that such partner is still a member of the firm.
[R. C. 1905. $ 5850; Civ. C.
1877. § 1436: R. C. 1809. § 4402.]
Makinj? two deposit* in one year during existence of a banking firm is n dealing within
this section.
Tobin v. McKinney. 14 S. D. 52. 84 N. W. 22S.

ment

;

Liability of partner continues after dissolution until notice, as to parties doing
business with partnership. Cornwall v. McKinney. 12 S. D. 118. .-50 X. W. 171.
Dissolution: effect of settlement: setting aside contract. Little v. Little. 2 N. D. ITS,
49 X. W. 736.
.
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When

§§6418-(il^t

notice of dissolution of partnership required and

26 Am. IVr.
290.
Liability under continuing guaranty running to partnership for good* sold or credits
extended after a change in the firm. 14 L.K.A.(N.S.) 1231.
Liability of retiring member of mining partnership for debts subsequently incurred.
22 L.R.A.(N.S.) 651.
Liability of corporation formed by firm for debts of old concern in absence of express
assumption or fraud. 29 L.K.A.(N.S.) 589.
Assumption of debts on dissolution of partnership 25 L.K.A. 274; 9 L R A.(N.S ) 49.
Acceptance of note of partner assuming debts on dissolution of firm as release of other
partner. 9 L.R.A. (N.S.) 92.
Dissolution of partnership authorized to act as agent as termination of agency. 23
L.R.A.UVS.) 849.
Necessity for notice of dissolution to prevent continuing partner from reviving barred
debt.
15 L.R.A. 659.
Necessity of actual notice of retirement of member of firm to rtheve retiring member from liability on obligation renewed after his retirement
4 L R.A.(NS
S'jO.
As to similar provision in Cal. Civ. Code. { 2453, gee Deltapiazia v. Foley. 112 Cal.
3S0, 41 Pac. 727.

what

sufficient.

»

A change of the partner
§ 6410. When change of name sufficient notice.
ship name, which plainly indicates the withdrawal of a partner is a sufficient
notice of the fact of such withdrawal to all persons to whom it is communicated. But a change in the name which does not contain such an indication u
not notice of the withdrawal of any partner
IR C. 100:3. § 5851 Civ. C 1877,
j 1437; R. C. 1899, § 4403.
;

Abticle

6.

— Liquidation.

After the dissolution of a partner§ 6420. Authority after dissolution.
ship the powers and authority of the partners are such only as are prescribed
by this article. IR. C. 1905, § 5S52 Civ C 1877, § 1438; R. C. 1899, § 4404 ]
;

I'uwers, rights, remedies
561.

and

liabilities of

partners after dissolution.

As to similar provision in Cal. Civ. Code. | 2458. *ee Louis
Pac. 109o.

v. Elfelt.

40

Am

69 Cal

St Hep
547

26

§ 6421. Who may act in liquidation. Any member of a general partnership
may act in liquidation of its affairs, except as provided by the next section
R. C. 1905, § 5853; Civ. C. 1877. § 1439; R. C. 1899. § 4405.]

When

should receivers be appointed for partnership

72

Am.

St.

Rep. 80

As to similar provision in Cal. Civ. Code, g 2439. see Hawn v. Seventy-Six Land &
Water Co., 74 Cal. 418, 16 Pac. 190. Quinn v. Quinn. 81 Cal 14. 22 Pue. 264 Loim v
;

Elfelt,

89 Cal. 547, 26 Pac. 1095.

§ 6422. Who may not act. If the liquidation of a partnership is committed
by conseut of all the partners to one or more of them, the others have no right
to act therein; but their acts arc valid in favor of persons parting with value
in good faith upon the credit thereof.
[R. C. 1905, § 5854 Civ. C. 1877, § 1440
;

li.

C. 1S99, § 4406.]

A

partner authorized to act in
liquidation may collect, compromise or release any debts due to the partnership, pay or compromise anv claims against it, and dispose of the partnership property. [R. C. 1905, § 5855; Civ. C. 1877, § 1441; R. C. 1899, § 4407.]
As to similar provision in Cal. Civ. Code, g 2461, sec Hawn v. Seventv-Six Land k
§ 6423. Authority of partner liquidating.

Water

Co., 74 Cal. 418, 16 Pac. 196; Quinn v. Quinn, 81 Cal. 14, 22 Pac. 2*64; Berson
Kwinjr, S4 Cal. 89, 23 Pac. 1112; Louis v. Elfelt, 89 Cal. 547, 26 Pac. 1095.

v.

A

partner authorized to act in liquidation may indorse in
the name of the firm promissory notes or other obligations held by the partnership for the purpose of collecting the same, but he cannot create any new
obligation in its name, or revive a debt against the firm by an acknowledgment,
when an action thereon is barred under the provisions of the code of civil
procedure. [R. C. 1905. § 5850; Civ. C. 1877. § 1442; R. C. 1899, § 4408.]
§ 6424 Same.

As to foreclosure l«y advert isMitent with sheriff's deed not' being subject to attack on
ground in invalidity Venus* of usurv in mortgage. Grove v. Great Northern Loan Co.,
17 X.

11.

3.V.\

llf.

N. W. 345.
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Interest of deceased partner passes to administrator from surviving partner who hold*
in trust for liquidation.
McPherson v. Swift, 22 S. D. 165, 113 Am. St. Rep. 907, 116

X. W. 76.

Winding up of firm owning real estate. 28 L.R.A. 107.
Power of continuing partner over partnership real estate.

28 L.R.A. 93.
17
Right of partner to compensation for services in winding up firm business.
L.R.A.(X.S.) 396.
35
Commercial paper after dissolution of partnership as payment of firm debt
55.
L.R A (N.S
Power of member of dissolved 6rm to bind other members bv a note given in payment
ol a firm de'jt
32 L.R A. (N.S
255.
Revival of partnership debt after dissolution bv one partner g.v:ng note.
l.» J. R A.
•

>

)

660.

As
Pac

to Biniiiar provision in Cal. Civ. Code. § 2462, see
1C9.V

Louu

v

Eifelt.

SJ Ca:

547,

2i>

§ 6425 Surviving partner's authority. On the death ot a partner the surviving partners succeed to all the partnership property, whether real or
personal, in trust for the purposes of* liquidation, even though the deceased
was appointed by agreement sole liquidator, and the interest of the deceased
in the ultimate distribution of the partnership assets passes to those who succeed to his other personal property
[R C 1905. $ 5857 Civ C. 1877 § 1442;
R C 1899, § 4409
;

j

Powers and duties

surviving partners. 65 Am. Dec. Cf>:>
5:
Admissibility in evidence o! entries in books of account by surviving partner
L.R A 84C
Position and powers ot surviving partner in partnership real estate. 23 L.R.A 123
Deceased partner's mlertst in realty held by partnership
27 Am Dec. 4 54
Rights in partnership real estate as between surviving partner and heirs of deceased
partner. 27 L.R.A 350
A.
Rigbt of subrogation of partner wno pays firm debt after death of copartner. 54
ol

LP

621.

Surviving partner as creditor of firm
28 L.R.A 132
Surviving partner's right to compensation.
17 L.R.A (N.S.» 399. 112 Am St Rep.
643
35 L.R.A (N.S.
54.
Note by surviving partner as payment of firm indebtedness
i

Article

7.

— Of

the Use of Fictitious Names

§ 6426. Fictitious names. Service. Publication. Except as otherwise provided in the next section, every partnership transactiug business in this stat«*
fictitious name, or a designation not showing the names of the per
sons interested as partners in such business, must tile with the clerk of the
district court of the county or subdivision in which its principal place of
business is situated a certificate, stating the names in full of all the members
of such partnership and their places of residence, and publish the same once
a week for four successive weeks in a newspaper published in the county, if
there is one, and if there is none in such county, then in a newspaper published
in an adjoining county.
[R. C. 1905, § 5858; Civ. C. 1877, § 1443; R. C. 1899,

under a

§

4410.]
Objection that certificate of partnership has not been filed can onlv be taken bv pleading the same. Hccgaard v. Dakota L. k T. Co.. 3 S. D. 569, 54 N. vV. 656.
Owners of several ships operating them jointly are liable as partners. Braithwaite v.
Aiken, 1 N. D. 475, 48 N. W. 361.
Inapplicable to firm name showing only surnames of parties. Walker v. Stiramel, 13
N. D. 434, 107 N. W. 1081.
Failure of partnership to file certificate containing their full name9 will not invalidate
their transaction. Borce v. De Jong. 22 S. D. 163. 116 X. W. 83.
Failure of partnership to publish and file certificate disclosing names of partner*
must be taken advantage of by answer amounting to plea in abatement. Drake v. Great
Northern R. Co., 24 S. D. 19, 123 X. W. 82.
As to similar provision in Cal. Civ. Code, § 24G6. see Fabian &. Co v. Callahan. 56
6
Cal.
Cal. 159; livers v. Kourret, C4 Cal. 73. 29 Pac. 61: Sweeny v. Stanford,
Pac. 6SS; Sweenv v. Stanford. 67 Cal. 635, 8 Pac. 444; Wing Co. v. Baldwin, 70 Cal. 194.
Pac-. 745; Phillips v. Goldtree, 74 Cal. 151. \a
11 Pac 56.".: Lee v. Orr, 70 Cal. 3U8.
Pac. 313. 15 Pac. 451; Goldtrpe v. Swinford. 74 Cal. 586. 16 Pac. 493; Pendleton i.
Cline. 85 Cal. 142. 24 Pac. 653: Carlock v. Canrnacci, 88 Cal. 600, 26 Pac. 597: McLean v
Crow. ss Cnl. 644. 26 Pac. 596: Re Oennorv, SI) Cal. 101. 26 Pac. 639; Meads v. Lassr.
t«2 Cal. 221, 23 Pac. 935; Cook v. Fowler. 101 Cal. S9, 35 Pac. 431; Gray t. We!>.

—

.

,

U
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118 CaL 11, 50 Pac. 23; Quail Wye v. Chin Lin Hee, 123 Cal. lSi, 55 Pac. TaJ; North
Moore, 135 Cal. 621, 67 Puc. 1037.

v.

A

commercial or banking partnership, estab§ 6427. Foreign partnership.
lished and transacting business in a place without the United States, may without filing the certificate or making the publication prescribed in the last section
use in this state the partnership name used by it there, although it is fictitious
or does not show the names of the persons interested as partners in such business
[R. C. 1905. § 5859 Civ. C 1877, § 1444: R. C. 1899, § 4411.J
As to similar provision in Cal Civ Code, § 2467, see Sweeny v. Stanford, 67 Cal.
635, 8 Pac 444
§ 6428. How certificates executed. The certificate filed with the clerk of
the district court, provided in section 6426. must be signed by the partners
and acknowledged before some officer authorized to take acknowledgments
of conveyances of real property.
[R. C. 1905, § 5860; Civ. C. 1877, § 1445;
1881, ch. 30, § 1
C 1899, § 4412.]
Inapplicable to firm name showing only surnames of parties.
Walker v. Stimmel,
.

;

R

W

15 X. D. 4S4, 107 X.
lOel.
Failure of partnership to file certificate containing their full names will not invalidate
their transaction. Borce
De Long, 22 S. D 163. 116 X. VV. 83.
A* to similar provision tn Cai Civ Code. § 246b, see Philip Fabian & Cq. v. Callahan.
56 Cal 159. Ralph v Lockwood, 61 Cal 155; Byers v. Bourret. 64 Cal. 73, 28 Pac. i-i
Cheney v Xewberry & Co.. 67 Cal J26, 7 Pac' 445; Sweenv v Stanford.
Cal.
0 Pac. 688. Sweeny v. Stanford. 67 Cal 635. 8 Pac 444 Lee v Orr. 70 Cal 398, 11 Pac.
745. Phillip* v Goldtree. 74 Cal. 151. 13 Pac. 313, 15 Pac 451: Goldtree v. Swinford, 74
Cal. 586. 16 Pac. 493; Ke Dennerv 89 Cal 101. 26 Pac. 639, Cook v. Fowler, 101 Cal.
89, 35 Pac. 431, Gray v Wells, ilS Cal. 11. 50 Pac. 23; Quan Wye . Chin Lin Hee,
123 Cal. 185. 55 Pac 783, Xorth v. Moore. 135 Cal 621, 67 Pac 1037.

—

;

§ 6429. Penalty. Persons doing business as partners, contrary to the provisions of this article shall not maintain any action on or on account of any
made or transactions had in their partnership name in any court of
this state, until they have first tiled the certificate and made the publication
herein required; provided, however, that if such partners shall at any time
comply with the provisions of this article, then such partnership shall hav»
the right to maintain an action in all such partnership contracts and transactions entered into prior as well as after such compliance with this article
and the disability heretofore imposed on partnerships by said article for a
failure to complv therewith are hereby removed and made to conform to this
section.
[R. C.*1905, § 5861; Civ. C 1877, §'1445; 1881. ch. 30, § 1; R. C.
1899, § 4412.]
§ 6430. New certificate when members changed. On every change in the
members of a partnership transacting business in this state under a fictitious
name or designation which does not show the names of the persons interested as
partners iu the business except in the cases mentioned in section 6427, a new
certificate must be filed with the clerk of the district court and a new publication made as required by this article on the formation of such partnership.
[R. C. 1905, § 5862; Civ. C. 1877, § 1446; R. C. 1899. § 4413.]
As to similar provision in Cal. Civ. Code, § 2469, see Mortimer v. Marder, 93 Cal.

contracts

172. 23 Pac. 814.
•

Duty of clerk. Every clerk of the district court must keep a regnames of firms and persons mentioned in the certificates filed with
him pursuant to this article, entering in alphabetical order the name of every
such partnership and of each partner therein. [R. C. 1905, § 5863; Civ. C.
§ 6431.

ister of the

1877. § 1447; R. C. 1899, § 4414.]
As to similar provision in Cal. Civ. Code,

g

2170, see Mortimer v. Marder, 93 Cal.

172, 2S Pac. ?14.

§ 6432. Certified copies evidence. Copies of the entries of the clerk of the
district court, as herein directed, when certified by him and affidavits of publication made as prescribed in section 7913 of the code of civil procedure are
presumptive evidence of the facts therein stated. [R. C. 1905. § 5864; Civ. C.
1877. § 144S; R. C. 1895. § 4415.]
As to similar provision in Cal. Civ. Code, § 2471, tee Mortimer v. Marder, 93 Cal.
i:2. 2S Pac. SI

4.

,
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76.
-

SPECIAL PARTNERSHIP.
Article

1.

2.

3.

4.

Formation of the Pabtjjership, §§ 6433-6440.
Powers, Rights and Duties of the Partners, §§ 6441-6450.
Liability of Partners, §§ 6451-6454.
Alteration and Dissolution, §§ 6455-6457.
Article

— Formation of the Partnership.

l;

§ 6433. Special partnership authorized. A special or limited partnership
may be formed by any two or more persons in the manner and witli the effect
prescribed in this chapter for the transaction of any business except banking
or insurance.
[R. C. 1905. § 5SC5; Civ. C. 1877, § 1449; R. C. 1899. § 4416/
As to similar provision in Cal. Civ. Code, § 2477, see Hawn v. Seveuty-Six Land A
Water

Co., 71 Cal. 418, IS Pac. 196; Prince
Mor. Min. Rep. 419.

v.

Lamb, 128

Cal. 120, 60 Pac. 689. 5e

§ 6434. How constituted. A special partnership may consist of- one or mor.
persons called general partners and one or more persons called special part
nersi [R. C. 1905, § 5866; Civ. C. 1877, § 1450; R. C. 1899, § 4417.]
As to similar provision in Cal. Civ. Code, § 247S, sec Prince v. Lamb, V2* Cal. 120.
•

Pac. 689, 20 Mor. Min. Rep. 419.

Persons desirous of forming a special partnership
§ 6435. How formed.
must severally sign a certificate, stating
1. The name under which such partnership is to be conducted.
2. The general nature of the business intended to be transacted.
3. The names of all the partners and their residences, specifying which
are general and which are special partners.
4. The amount of capital which each special partner has contributed to tlw
common Btock; and,
5. The periods at which such partnership will begin and end.
[R. C. VM7k
Civ. C. 1877, § 1451 ; R. C. 1899, § 4418.1
§ 5867
6436.
Certificate,
how
executed
filed.
last secand
Certificates
under
the
§
tion must be acknowledged by all the partners before some officer authorized to take acknowledgment of deeds, one to be filed in the office of th<
clerk of the district court of the county or subdivision and the other recorded
in" the office of the register of deeds of the county in which the principal plae*
of business of the partnership is situated in a book to be kept for that purpose
open to public inspection; and if the partnership has places of business
situated in different counties, a copy of the certificate, certified by the register
of deeds in whose office it is recorded, must be filed in the clerk's office a*
aforesaid and recorded in like manner in the office of the register of deeds
in every such county. If any false statement is made in any such certificate
all the persons interested in the partnership are liable as general partner^
for all the engagements thereof.
[R. C. 1905. $ 5868; Civ. C. 1877, $ 1452
R. C. 1899. § 4419.]
§ 6437. Affidavits required of partners. An affidavit of each of the partners
stating that the sums specified in the certificate of the partnership an having
been contributed by each of the special partners has been actually and in good
faith paid in the lawful monev of the United States, must be filed in the sam«
[R. C. 1905. § 5869; Civ. C. 1877, § 145H
office with the original certificate.
R. C. 1899. § 4420.]
No special partnership in§ 6438. Compliance necessary to formation.
formed until the provisions of the last five sections are complied with. [R. C
1905. § 5870: Civ. C. 1877, § 1454: R. C. 1899. § 4421.]
§ 6439. Publication required. The certificate mentioned in this article or
a statement of its substance must be published in a newspaper printed in the
;

'

1314

Digitized by

Googl

CIVIL CODK.

Special Parttiership.

§§ 6439-0-149-

'

county where the original certificate is tiled and if no newspaper is there
printed then in a newspaper in the state nearest thereto. Such publication
must be made once a week for four successive weeks, beginning within one

week from the time of filing of such certificate. In
so made the partnership must be deemed general.

case the publication

i&

not

[R. C. 1905, § 5871 ; Civ.
C. 1877. § 1455; R. C. 1899, § 4422.]
§ 6440. Affidavit of publication filed. An affidavit of publication pursuant
to the preceding section made by the printer, publisher or chief clerk of a
newspaper, may be filed with the register of deeds with whom the original
certificate was filed and is presumptive evidence of the facts therein stated.
[R. C. 1905. § 5872; Civ. C. 1877, § 1456; R. C. 1899, § 4425.]

Article

2.

— Powers,

Rights aud Duties of the Partners.

How

renewed or continued. Every renewal or continuance of a
§ 6441.
special partnership must be certified, recorded, verified and published in the
same manner as upon its original formation. [R. C. 1905, § 5873; Civ. C. 1877,
§ 1457; R. C. 1899. § 4424.]
As

to similar provision in Cal. Civ. Code. | 2485, see Prince v.

Lamb, 128

Cal. 120.

60 Pac. C«.tf. 20 Mor. Min. Rep. 419.
§ 6442. Style of special partnership.

Sign. The business of a special partnership must be conducted under a name consisting of the names or surnames of one or more of the general partners only with or without the addition
,?
(i
of the words
and company
or " & Co." Such partnership shall put in
some conspieuous place on the outside and in front of the building in which it
has its chief place of business some sign on which shall be painted in legible
English characters all the names of all the members of such partnership, designating the special partners. [R. C. 1905. § 5874; Civ. C. 1877, § 1458; R. C.
1899, § 4425.]
The general partners only
§ 6443. Only general partners nave authority.
have authority to transact the business of a special partnership. fR. C. 1905.
§ 5875 Civ. C. 1877, § 1459 R. C. 1899. § 4426.]
special partner may at all times in§ 6444. Rights of special partner.
vestigate the partnership affairs and advise his partners or their agents as to
their management. [R. C. 1905, § 5876 Civ. C. 1877, § 1460 R. C. 1899, § 4427.]
§ 6445. May deal with firm. A special partner may lend money to the
partnership or advance money for it and take from it security therefor and as
to such loans or advances has the same right as any other creditor; but in case
of the insolvency of the partnership, all other claims which he may have
against it must be postponed until all other creditors are satisfied.
[R. C.
1905, § 5877 Civ. C. 1877, § 1461 R. C. 1899, § 4428.]
§ 6446. Who joined in actions. In all matters relating to a special partnership its general partners may sue and be sued alone in the same manner as
if there were no special partners.
fR. C. 1905. § 5878; Civ. C. 1877, § 1462:
R. C. 1899. § 4429.]
No special partner under any pretense
§ 6447. Withdrawal of capital.
mav withdraw any part of the capital invested bv him in the partnership
during its continuance. fR. C. 1905, § 5879: Civ. c! 1877. $ 1463; R. C. 1899.
§ 4430.]
A special partner may receive
§ 6448. May receive interest and profits.
such lawful interest and such proportion of profits as may be agreed upon,
partnership
out
of
capital
invested
in
the
by him. or by sormif not paid
the
other special partner, and is not bound to refund the same to meet subsequent
losses.
fR. C. 1905, § 5880: Civ. C. 1877, $ 1464; R. C. 1899, § 4431.]
§ 6449. When special becomes general partner. Tf a special partner with
draws capital from the firm contrary to the provisions of this article he thereby
becomes ?\ sreneral partner. fR. C. 1905. 5 5881; Civ. C. 1877, § 1465: R. C.
;

;

A

;

;

1895).

5

;

;

4432.]
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§ 6450. When preference void. Every transfer of the property of a special
partnership or of a partner therein, made after or in contemplation of the
insolvency of such partnership or partner with intent to give a preference
to any creditor of such partnership, or partner over any creditor of such partnership, is void against the creditors thereof and every judgment confessed,
lien created or security given in like manner and with like intent is in like
manner void. [R. C. 1905, § 5882; Civ. C. 1877, § 1466; B. C. 1899, § 4436.]
;

Article

3.

— Liability of

Partners.

§ 6451. Of general partner. The general partners in a special partnership
are liable to the same extent as partners in a general partnership. [R. C. 1905,
§ 5883; Civ. C. 1877, § 1467; R, C. 1899, § 4434.]
§ 6452. Special partners, liability limited. Exceptions. The contribution
of a special partner to the capital of the firm and the increase thereof is
liable tor its debts, but he is not otherwise liable therefor except as follows:
1. If he has willfully made or permitted a false or materially defective
statement in the certificate of the partnership, the affidavit filed therewith
or the published announcement thereof, he is liable as a general partner to
all the creditors of the firm.
2. If he has willfully interfered with the business of the firm, except as
permitted in article 2 of this chapter, he is liable in like manner; or,
3. If he has willfully joined in or assented to an act contrary to any of the
provisions of article 2 of this chapter he is liable in a like manner.
[R. C.
1905, § 5884; Civ. C. 1877, § 1468; R. C. 1899, § 4435.]
§ 6453. When special liable as general partner. When a special partner
has unintentionally done any of the acts mentioned in the last section he is
liable as a general partner to any creditor of the firm who has been actually
misled thereby to his prejudice. [R. C. 1905, § 5885 Civ. C. 1877, § 1469 ; R. C.
;

1899, § 4436.]
§ 6454. Estoppel

contracting with as such. One who upon making
a contract with a partnership accepts from or gives to it a written memorandum
of the contract, stating that the partnership is special and giving the names
of the special partners, cannot afterwards charge the persons thus named as
general partners upon that contract by reason of any error or defect in the
proceedings for the creation of the special partnership prior to the acceptance of the memorandum, if an effort has been made by the partners in good
faith to form a special partnership in the manner provided by law.
[R. C.
1905, § 5886; Civ. C. 1877, § 1470; R. C. 1899, § 4437.]

when

•

Article

4.

— Alteration

and Dissolution.

becomes general partnership. A special partnership
becomes general, if within ten days after any partner withdraws from it,
or any new partner is received into it, or a change is made in the nature of
its business, or in its name, a certificate of such fact, duly verified and
signed by one or more of the partners, is not filed with the clerk of the district
court and the register of deeds with whom the original certificate of the partnership was filed and notice thereof published as is provided in article 1
§ 6465.

When

special

of this chapter for the publication of this certificate. [R. C. 1905, § 5887 ; Civ.
C. 1877, § 1471 R. C. 1899, § 4438.]
New special partners may
§ 6456. How new special partners admitted.
be admitted into a special partnership upon a certificate, stating the names,
residences and contributions to the common stock of each of such partners,
signed by each of them and by the general partners, verified, acknowledged
or proved and filed with the clerk and recorded in the register's office in which
the original certificate was filed according to the provisions of article 1 of
[R. C. 1905, § 5888; Civ. C. 1877, § 1472; R. C. 1899, § 4439.]
this chapter.
;
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Notice filed and published.
special partnership
§ 6457. Dissolution.
is subject to dissolution in the same manner as a general partnership, except
that no dissolution by the act of the partaers is complete until a notice thereof
has been filed and recorded in the office of the register of deeds with whom
the original certificate was recorded and filed in the office of the clerk of
the district court and published once in each week for four successive weeks
in a newspaper printed in each county where the partnership has a place of
business. [R. C. 1905, § 5889; Civ. C. 1877, § 1473; R. C. 1899, § 4440.]

CHAPTER

77.

INSURANCE IX GENERAL.
Article
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10.

11.
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Article

— Definition of

1.

Insurance.

§ 6468. Defined. Insurance is a contract whereby one undertakes to indemnify another against loss, damage or liability arising from an unknown or
contingent event. [R. C. 1905, § 5890 Civ. C. .1877, § 1474 R. C. 1899, § 4441.]
;

;

Corporation undertaking tc guarantee fixed revenue per acre for farm lands it an insurance company within statute.
State v. Hogan, 8 N. D. 301, 78 N. W. 1051, "3
A S. R. 7.VJ, 45 L.R.A. 166.
Insurer i« entitled to such interpretation of clause making policy void because of
increase of hazard occasioned bv insured as will include mortgage placed upon property insured. Lawver v. Globe Slut. Ins. Co., 25 S. D. 549, 127 N. W. 615.
What constitutes insurance. 47 L.R.A.(N.S.) 290.

Article 2.—

What may

be Insured.

Any contingent or unknown event, whether
§ 6459. Insurable interest.
past or future, which may damnify a person having an insurable interest or
liability
against
him
may
create a
be insured against, subject to the provisions
of this chapter, with the exception of an insurance for or against the drawing
of any lottery or for or against any chance or ticket in a lottery drawing a
prize.
[R. C. 1905, § 5891 Civ. C. 1877, § 1475; R. C. 1899, § 4442.]
§ 6460. Insurance classified. The most usual kinds of insurance are:
1. Marine insurance.
2. Fire insurance.
3. Life insurance.
;

4.

Health insurance; and

5. Accident insurance.
[R. C. 1905, § 5892; Civ. C. 1877, § 1476; R. C.
1899. § 4443.]
§ 6460a. All kinds subject to chapter. All kinds of insurance are subject
[R. C. 1905, § 5893; Civ. C. 1877, § 1477;
to the provisions of this chapter.
R. C. 1899. § 4444.]
Mutual fire insurance company is as effectively hound by Faction 1849 [6515 herein! as
an insurance company organized on anv other basis. Peever Mercantile Co. v. State Mnt.
T. Ins. Co., 25 S. D.* 40(3, 127 N.

W.

559.
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and insured denned. The person who undertakes to indemnify another by a contract of insurance is called the insurer and the
§ 6461. Insurer

person indemnified is called the insured. [R. C. 1905, § 5894; Civ. C. 1877,
R. C. 1899, § 4445.]
§ 6462. Who may insure. Any one who is capable of making a contract
may be an insurer, subject to the restrictions imposed by special statutes
upon foreign corporations, nonresidents and others. [R. C. 1905, § 5895 Civ.
C. 1877, § 1479; It. C. 1899, § 4446.]
§ 6463. Who may be insured. Anv one except a public enemy may be
insured. [R. C. 1905, § 5896; Civ. C. 1877, § 1480; R. C. 1899, § 4447.]
§ 6464. Insurance of mortgaged property. When a mortgagor of property
effects insurance in his own name, providing that the loss shall be payable
to the mortgagee, or assigns a policy of insurance to the mortgagee, the
jusurance is deemed to be upon the interest of the mortgagor, who does not
•ease to be a party to the original contract and any act of his which would
otherwise avoid the insurance will have the same effect, although the property
is in the hands of the mortgagee.
[R. 0. 1905, § 5897; Civ. C. 1877, § 1481;
§ 1478:

;

K. C. 1895,

§ 4448.]
Failure to give notice under mortgage clause agreement of material changes in property will avoid policy. Ormsby v. Ins. Co., 5 S. D. 72, 58 X. W. 301.
Liability of mortgagee lor premium. St. Paul Ina. Co. v. Upton, 2 X. D. 229, 50 N. W.
702.

Mortgagee to whom policy is made payable may sue alone where his claims exceed
amount of insurance. Travelers' Ins. Co. v. Inf. Co.. 1 X. D.' 151, 43 X. W. 70S.
Application of proceeds of insurance on mortgaged premises. 118 Am. St. Rep. 968.
Forfeiture of insurance as against mortgagees for breaches of condition.

58

Am.

St.

Re;>. 6fi7.

Hiphts of mortgagee under an insurance on the mortgaged property.

54

Am. Dec. 6D3.

§ 6465. Same. New contract. If an insurer assents to the transfer of an
insurance from a mortgagor to a mortgagee and at the time of his assent
imposes further obligations on the assignee, making a new contract with
[R. C. 1905, § 5898;
him, the nets of the mortgagor cannot affect his right.
Civ. C. 1877, § 1482; R. C. 1809. § 4449.]

Akticlk 1.— Insurable Interest.
§ 6466.

Denned.

Every

interest in the property, or

any relation thereto.

or liability in respect thereof of such a nature that a contemplated peril
[R. C. 1905,
might direct! v damnifv the insured is an insurable interest.
§ 5899: Civ. C. 1877. § 1483; R. C. 1S99, § 4450. j
What is insurable interest in property. 7 Am. Dec.
Insurable interest in unfinished building during its
L.R.A. 664.
of fcolc and absolute owner of building and
L.R.A. (X.S.) 429.
of one secondarilv liable on an obligation, in
the same. 9 L.R.A. (X. 8.) 490.
42 L.R.A. (X.S.)
of tenant in leased property.
of husband in wife's property, or that in which

42; 20 Am. Dec. 510.
construction by a contractor.

land

not belonging to him.

43
3H

property primarily charged with
135.

she

is

interested.

6fl

L.R.A.

fl5S.

§ 6467. Classified. An insurable interest in property may consist in:
1. An existing interest.
2. An inchoate interest founded on an existing inlerest; or,
3 An expectanev coupled with an existing interest in that out of which
the expectancy arises. [R. C. 1905. § 5900; Civ. C. 1877, § 1484; R. C. 1899.
5 4451.]

A carrier or depositary of any kind
§ 6468. Carrier or depositary has.
has an insurable interest in a thing held by him as such to the extent of its
value. [R. C. 1905, § 5901 Civ. C. 1877. § 1485 R. C. 1899, § 4452.1
;

;
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§ 6460. Contingent or expectant interest not.
A mere contingent or expectant interest in anything, not founded on an actual rierht to the tiling,
nor upon valid contract for it, is not insurable. [R. C. 1905, § 5902 Civ. C.
1877, § I486; R. C. 1899, § 4453.]
The measure of an insurable interest in property
§ 6470. Measure of.
is the extent to which the insured might be damnified by loss or injury thereof.
[R. C. 1905, § 5903; Civ. C. 1877, § 1487; R. C. 1899. § 4454.]
§ 6471. Insurance without interest void.
The sole object of insurance is
the indemnity of the insured and if he has no insurable interest the contract
is void.
[R. C. 1905. § 5904: Civ. C. 1877. § 1488; U. C. 1899. § 4455.]
Insurable interest in the life of another, and necessity of. 57 Am. Dec. 93; 46 Am.
Ren. 189: 32 Am. Rep. 133: JiS Am. Rep. 852: 128 Am." St. Rep. 202.
;

When

life insurance regarded as wagering contract because of the small insurable
•
60 Am. Rep. 729.
Insurance " for whom it may concern." 16 Am. Dec. 323.

interent.

§ 6472. When interest must exist.
An interest insured must exist when the
insurance takes effect and when the loss occurs, but need not exist in the
meantime. R. C. 1905, § 5905 Civ. C. 1877. § 1489 R, C. 1899. § 445(1. J
Company not liable if insured had no interest in insured property at time of Iosh.
Tierney y. Ina. Co., 4 N. D. 5C5, 62 N. W. 642 Ormsby v. Ins. Co., 5 S. D. 72, 58 N. W.
;

;

:

301.

Immaterial variance as to incumbrance, value or size of property will not vitiate
MoXumara v. Ins. Co., 1 S. D. 342, 47 N. W. 288.
When insurable interest must exist under fire policies. 52 L.R.A. 330.
Except in the cases
§ 6473. When change of interest suspends insurance.
specified in the next five sections and in the cases of life, accident and health
insurance, a change of interest in any part of a thing insured, unaccompanied
by a Corresponding change of interest in the insurance, suspends the insurance
to an equivalent extent, until the interest in the thing and the interest in the
insurance are vested in the same person.
[R. C. 1905, § 5906; Civ. C. 1877,
§ 1490 R. C. 1891), §4457.
policy.

;

When

]

sale or alienation of property avoids insurance.

28

Am.

Dec. 154.

A

change of interest in a thing
§ 6474. Change after loss does not affect.
insured after the occurrence of an injury which results in a loss does not affect
the right of the insured to indemnity for the loss.
[R. C. 1905, § 5907 ; Civ. C.
1877. § 1491 R. C. 1899, § 4-158.]
6475.
in
Change
of
several
things.
change
one
of interest in one or
§
more of several distinct things insured by one policy does not avoid the
insurance as to the others.
[R. C. 1905, § 5908; Civ. C. 1877, § 1492; R. C.
1895, § 1459.]
The procure§ 6476. Incumbrance or reinsurance of one of several things.
ment of any other contract of insurance upon or the incumbrance of one or
more of the several distinct things insured by one policy does not render void
any insurance upon the things not covered by such other contract of insurance or incumbrance; but in case of loss or damage such an amount shall be
deducted from the insurance as the value of the property so incumbered or
doubly insured bears to the value of all the property covered by the policy.
Anv agreement made to waive the provisions of this or the preceding section
is void.
[R. C. 1905, § 5909; R. C. 1895. § 4460.]
Policy covering building and personal property, having separate amounts on each,
must be treated as two separate policies. First Nat. Bank v. German American In*.
Co.. 23 N. D. 139. 38 L.R.A. (N. 8.) 213. 134 N. W_ 873.
Mortgage as terminating incurable interest in property. 38 L.R.A. 562.
change of interest by will or suc§ 6477. Change of interest by death.
cession on the death of the insured does not avoid an insurance; and his interest
in the insurance passes to the person taking his interest in the thing insured.
[R. C. 1905. § 5910; Civ. C. 1877, § 1493; R. C. 1899, § 4461.]
transfer of interest by one of sev§ 6478. Change among joint owners.
eral partners, joint owner or owners in common who are jointly insured to the
others docs not avoid an insurance, even though it has been agreed that the
;

A

A

A
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insurance shall cease upon an alienation of the thing insured.
[R. C. 190?.
§ 5911 Civ. C. 1877, § 1494 R. C. 1S99, § 4462.]
Whether sale by one partner to another, whether amounts to change of title. 4?
Am. 'Rep. 22; 52 Am. Rep. 442.
Every stipulation in a policy of insur§ 6479. Stipulation of interest void.
ance for the payment of loss whether the person insured has or has not am
interest in the property insured or that the policy shall he received as proof
of such interest and every policv executed bv way of gaming or wagering is
void.
[R. C. 1905, § 5912; Civ. C. 1877, § 1494; R. C. 1899, § 4463.]
;

;

Article 5.— Concealment and Representation.
§ 6480. Concealment defined.

partyknows and ought
§

to

A

neglect to communicate that which a
[R. C. 1905.
is called a concealment.

communicate

5913; Civ. C. 1877.

§ 1495; R. C. 1899, § 4464.1
Concealment of facts by insured in case of Lloyds policies. 55 L.R.A. 201.
l>uty to notify insurer of facts which develop 'after submission of application, but
before delivery of policy or certificate. 39 L.R.A.(X.S.) 951.

A

concealment, whether intentional or
§ 6481. Rescission on account of.
unintentional, entitles the injured party to rescind a contract of insurance.
[R. C. 1905, § 5914; Civ. C. 1877, § 1496; R. C. 1899, § 4465.]

When concealment or misrepresentations avoid insurance. 35 Am. Rep. 629".
Each party to a contract of insurance must
§ 6482. Mutual disclosures.
communicate to the other in good faith all facts within his knowledge which
are or which he believes to be material to the contract and which the other
has not the means of ascertaining and as to which he makes no warranty.
[R. C. 1905, § 5915; Civ. C. 1877, § 1497 R. C. 1899, § 4466.]
Neither party to a contract of insur§ 6483. What not bound to disclose.
ance is bound to communicate information of the matters following, except in
answer to the inquiries of the other:
;

1. Those which the other knows.
2. Those which in the exercise of ordinary care the other ought to know
and of which the former has no reason to suppose him ignorant.
3. Those of which the other waives communication.
4. Those which prove or tend to prove the existence of a risk excluded by a
warranty and which are not otherwise material and,
5. Those which relate to a risk excepted from the policy and which are not
;

otherwise material.

[R. C. 1905, § 5916; Civ. C. 1877, § 1498; R. C. 1899.

§ 4467.]

Materiality is to be determined not
§ 6484. How materiality determined.
by the event, but solely by the probable and reasonable influence of the facts
upon the party to whom the communication is due in forming his estimate of
the disadvantages of the proposed contract or in making his inquiries.
[R. C.
1905, § 5917; Civ. C. 1877, § 1499: R. C. 1899. § 4468.]
Materiality of representation. Waterbury v. Ins. Co., 6 D. 468, 43 N. W. 697.
Each party to a contract of insurance
§ 6485. Presumption of knowledge.
is bound to know all the general causes which are open to his inquiry, equally
with that of the other and which may affect either the political or material
perils contemplated and all general usages of trade.
[R. C. 1905, § 5918 ; Civ.
C. 1877. § 1500; R. C. 1899, § 4469.]
6486.
Right
information
waived.
right
to
The
to information of material
§
facts may be waived, either by the terms of insurance, or by neglect to make
inquiries as to such facts, when they are distinctly implied in other facts of
which information is communicated. [R. C. 1905, § 5919; Civ. C. 1877, § 1501
R. C. 1899. § 4470.]
Life insurance ajrents accepting insurance when they know answers in the application arc false.

7 ,\m. R»-p.

12S.

Information of the nature or amount
§ 6487. Information as to interest.
of the interest of one insured need not be communicated unless in answer to
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inquiry, except as prescribed bv section 6504.
1877. § 1502; K. C. 1S99, § 4471.1

[R. C. 1905, § 5920; Civ. C.

incumbered not waived by insurer'* neglect
a chattel mortgage. Harding v. Ins. Co, 10

CJaiiBe avoiding policy in case property is

to

mako

inquiry

if

Mich incumbrance

S. D. 64, 71 N. W. 755.
How fnr an undivided

is

ownership for tho
purpose* of insurance.
20
Vendee under executory contract as owner, where vendor holds legal title.
L.R.A.(X.fi) 775.
P%etention of policy as waiver of mistake or fraud as to state of title. G7
R A. 731.
Effect of insurance broker's knowledge as to title.
L.R.A.(N'S.) <m.
Conclusiveness of statements hs to ownership, etc., in proof of loss. 44 L.K.A. £59.
interest in property is a complete or full
18 L.R.A. 431.

:•;«»

Au intentional and fraudu§ 6488. Rescission for fraudulent concealment.
lent omission on the part of one insured to communicate information of matters
proving or tending to prove the falsity of a warranty entitles the insurer to
rescind.
[R. C. 1905, § 5921; Civ. C. 1877, § 150J; K. C. 1699, § 4472 j
Neither party to a contract of insurance is
§ 6439. Matters of opinion.
bound to communicate even upon inquiry information of his own judgment
upon the matters in question. [R. C. 1905, § 5922; Civ. C. 1877, § 1504; R. C.
1899, § 4473.]

A representation mav be oral or written.
§ 6490. Form of representation.
[R. C. 1905, § 5923; Civ. C. 1877, § 1505; R. C. 1899, § 4474.]
A representation may be made at the same
§ 6491. When may be made.
time with issuing the policy or before it.
[R. C. 1905, § 5924; Civ. C. 1877,
§ 1506;R. C. 1S99, § 4475.]
The language of a representation is to be
§ 6492. Rules of interpretation.
interpreted by the same rules as the language of contracts in general. (R. C.
1905, § 5925; Civ. C. 1877, § 1507; R. C. 1899, § 4476.]
Failure to build a chimney as promised will not avoid policy. Waterbury «. Ins. Co
6 D. 468, 43 N. W. 697.
Warranties and representations and tbeir effect, lfi Am. Dec. 462;
Am. Hep. 8 16.
representation as to the future is to be
§ 6493. What deemed promise.
deemed a promise, unless it appears that it was merely a statement ol bohef
or expectation. [R. C. 1905, § 5926; Civ. C. 1877, § 1508; R. C. 1899, § 4477.]
representation
§ 6494. Cannot qualify contract; may, implied warranty.
cannot be allowed to qualify an express provision in a contract of insurauce;
but it may qualify an implied warranty.
[R. C. 1905, § -5927; Civ. C. 1877.
§ 1509; R, C. 1899, § 4478.]
representation may be altered or
§ 6495. When may be withdrawn.
withdrawu before the insurance is effected, but not afterwards.
[R. C. 1905.
§ 59U8: Civ. C. 1877, § 1510; R. C. 1899, § 4479.]
The completion of the contract of insurant
§ 6496. Time to which refers.
is the time to which a representation must be presumed to refer.
[R. C. 190").
§ 5929 Civ. C. 1877, § 1511 R. C. 1S99, § 4480.]
When a person insured has no per§ 6497. On information and belief.
.

A

A

A

;

:

sonal knowledge of a fact, he may nevertheless repeat information which
he has upon the subject and which he believes to be true with the explanation
that he does so on the information of others, or he may submit the information
in its whole extent to the insurer; and in neither case is he responsible for
its truth, unless it proceeds from an agent of the insured whose duty it is to
give the intelligence.
[R. C. 1905, § 5930; Civ. C. 1877, § 1512; R. C. 1899.
§

4481.]

A representation is to be deemed false when
§ 6498. When deemed false.
the facts fail to correspond with its assertions or stipulations.
[R. C. 1905,
Civ. C. 1877. § 1513; R. C. 1899, § 4482.]
§ 5931
If a representation is false in a material point,
§ 6499. Effect of falsity.
whether affirmative or promissory, the injured party is entitled to rescind
the contract from the time when the representation becomes false.
[R. C.
1905. § 5932; Civ. C. 1877, § 1514: R. 0. 1899. § 4483.]
Life insurance agents accepting insurance when they know answers in the applica:

tion are false.

96

7

Am. Rep.

128.
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misrepresentations on his part. 32 L.R.A. (N.S.) 298.
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void or voidable because of

How materiality determined. The materiality of a representation
determined by the same rule as the materiality of a concealment.
[R. C.

§ 6500.
is

5933; Civ. C. 1877, § 1515; R. C. 1899, § 4484.]
When not material. No oral or written misrepresentation made in
negotiation of a contract or policy of insurance by the insured or in his
hehalf shall be deemed material or defeat or avoid the policy or prevent ita
attaching, unless such misrepresentation is made with actual intent to deceive,
or unless the matter misrepresented increased the risk of loss.
[R. C. 1905,
§ 5934; R. C. 1895, § 4485.]
1!)05, §

§ 6501.

iIh-

Misrepresentation referred to in statute includes statements in applications for insurance, called warranties, by law of insurance.
Soulea v. Brotherhood of American
Yeomen, 19 X. D. 23, 120 X. W. 760.

Rescission.
The provisions of this article apply as
§ 6502. Modification.
well to a modification of a contract of insurance as to its original formation.
Whenever a right to rescind a contract of insurance is given to the insured
by any provision of this chapter such right may be exercised at any time
previous to the commencement of an action on the contract.
[R. C. 1905,
Civ. C. 1877, § 1516; R. C. 1899, § 4486.]
§ 5935
;

Article

— The

6.

Policy.

The written instrument in which a contract of insurance
§ 6503. Defined.
is set forth is called a policy of insurance.
[11. C. 1905, § 5936; Civ. C. 1877,
1517;
R
C. 1899, § 4487.]
§
A policy of insurance must specify:
§ 6504. What must specify.
1. The parties between whom the contract is made.
2. The rate of premium.
3. The property or life insured.
4. The interest of the insured in property insured, if he is not the absolute
owner thereof.
5. The risks insured against; and,
6. The period <luring which the insurance is to continue.
[R. C. 1905,
§ 5937; Civ. C. 1877, § 1518: R. C. 1899. § 4488.)
As to similar p'rovisinn in Cal. Civ. Code, { 2587, see Davis v. Phamix Ins. Co.,
Ill Cat. 409. 43 l'ac. 111.%.
4. Effect of

bond for

title to

defeat unconditional and sole ownership.

2 I..R.A. (N.S.)

512.

Vendor's lien as affecting cole and unconditional ownership. 7 L.R.A.fX.S.) 627.
Failure to record conveyance to insured as affecting his " sole and unconditional ownership." 22 L.R.A.(N.S.)* f82,
Title, for purpose of insurance, of house on government land under homestead entry,
as within wde and unconditional ownership clause in insurance policy. 8 L.R.A.(N.S.) 903.
Want of title to land where insured is sole and absolute owner of building. 38
L.R.A.(X.S.) 427.
When th<- name of the person intended to
§ 6505. Applied only to interest.
be insured is specified in a policy, it can be applied only to his own proper

(R. C. 1905. § 5938; Civ. C. 1877, § 1519; R, C. 1899, § 4489.]
When an insurance is made by an
§ 6506. Insurance by trustee or agent.
agent or trustee, the faet that his principal or beneficiary is the person really
insured mav be indicated bv describing him as an agent or trustee or bv other
[R. C. 1905. § 5939; Civ. C. 1877, § 1520; R. C.
general words in the policy.
interest.

1899, § 4490.1
To render an insurance
§ 6507. Terms govern joint or common interest.
effected by one partner or part owner, applicable to the interest of his copartners or of other part owners, it is necessary that the terms of the policy should
be such as are applicable to the joint or common interest.
[R. C. 1905. § 5940

Civ. C. 1877. § 1521; R. C. 1899. § 4491.]
When the description of
§ 6508. Only person intended may claim benefit.
the insured in a policy is so general that it may comprehend any person or
1522
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class of persons, he only can claim the benefit of the policy who can show
that it was intended to include him.
[R. C. 1905, § 5941 Civ. C. 1877, § 1522
R. C. 1899, § 4492.]
Insuring under au assumed name. Pollard v. Ins. Co., 1 S. D. 570, 47 N. W. 1060.

any

;

Condition rendering policy void on procuring additional insurance without consent of
company cannot be waived "by agent whose agencv ban expired. Smith v. Ins. Co., 6
D. 433, 43 K. W. 610.
Representations in application signed by agent disregarded. South Bend Tov Co. v.
Ins. Co.. 2 8.D, 17, 48 N. W. 310.
Knowledge of facts by agent may be a waiver. Lyon v. Ins. Co., 6 D. 67, 50 X. W. 483.
Devesture of title by sheriff's deed being proved it is error to allow plaintiff to show
deed to be void, Tieruey v. Ins. Co.. 4 X. D. 565, 62 N. W. 642.
Failure of mortgagee to notify company of changes in condition of property. Ormsby
v. Ins. Co., 5 fc>. D. 72, 5S X. \\. 301.
False statements in application and medical examination for life insurance constitute
breath of warranty. Knudson v. Legion of Honor, 7 S. D. 214, 63 X. W. 911.
policy may be so framed that it will inure
§ 6509. Benefit of any owner.

A

to the benefit of whomsoever during the continuance of the risk may become
the owner of the interest insured.
[R. C. 1905, § 5942; Civ. C. 1877, § 1523;
R. C. 1899. § 4493.]
The mere transfer of a thing insured does not
§ 6510. Transfer suspends.
transfer the policy, but suspends it until the same person becomes owner of
both the poliev and the thing insured.
[R. C. 1905, § 5943; Civ. C. 1877,
§ 1524: R. C. 1899, § 4494.]
policy is either open or valued.
[R. C. 1905, § 5944
§ 6511. Classified.
Civ. U. 1877, § 1525; R. C. 1899, § 4495.]
§ 6512. Open. An open policy is one in which the value of the thing insured
is not agreed upon, but is left to be ascertained in case of loss.
[R. C. 1905,
§ 5945; Civ. C. 1877, § 1526; R. C. 1899, § 4496.]
A valued policy is one which expresses on its face an
§ 6513. Valued.
agreement that the thing insured shall be valued at a specified sum.
[R. C.
1905, § 5946; Civ. C. 1877, § 1527; R. C. 1899, § 4497.]
Under standard policy, value of real property on total loss is conclusively fixed by
total of all insurance written therein which is amount of policy and concurrent insurance. Lawver v. (Jlobe Mut. Ins. Co., 25 S. D. 549, 127 X. W. 615.
running policy is one which contemplates successive
§ 6514. Running.
insurances and which provides that the object of the policy may be from
time to time defined, especially as to the subjects of insurance, by additional
statements or indorsements.
[R. C. 1905, § 5947; Civ. C. 1877, § 1528; R. C.
189.9, § 4498.]
Effect of.
An acknowledgment in a policy
§ 6515. Receipt for premium.
of the receipt of premium is conclusive evidence of its payment so far as to
make the policy binding, notwithstanding any stipulation therein that it shall
not be binding until the premium is actually paid.
[R. C. 1905, § 5948; Civ.
C. 1877, § 1529 R. C. 1899, § 4499.]
Ih not unconstitutional because it declares that receipt of premium acknowledged in
policy is conclusive evidence of payment.
Peever Mercantile Co. v. State Mut. F. Ins.

A

;

A

;

X. W. 559.
Insurance company acknowledging receipt of premium in renewal policy cannot deny
in action on policy.
Peever Mercantile Co. v. State Mut. F. A9S0., 23 S. D.
1, It9 X. W. 100S.
Insurance company cannot be permitted to show that actual date of issuance of
policy was of later date than date recited in policy, where policy acknowledges receipt of
premium. Harrington v. Mutual L. Ins. Co., 21 X. IX. 447. 34 L.R.A.(X.S.) 373, 131
X. W. 246.
Policy becomes binding on its delivery to insured, though it contains condition that
KoUey shall not take effect until actual' payment of first premium. Chasse v. Bankers'
.eserve Fund L. Ins. Co., 27 S. D. 70. 129 X. W. 568Waiver of conditions requiring payment of premium before delivery of policy. 57
Am. Hep. 514.
As to similar provision in Cal. Civ. Code, $ 259*8, see Palmer v. Continental Ins. Co.,
132 Cal. 68. 64 Pac. 97.
Co.. 25 S. D. 406, 127

same

An agreement made before a loss
§ 6516. Agreement not to transfer void.
not to transfer the claim of a person insured against the insurer after the loss
152H
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[R. C. 1905, § 5949; Civ. C. 1877, § 1530; E. C. 1899,

void.

§ 4500.]

The holder of any policy
§ 6517. Holder may surrender for cancellation.
of insurance against loss or damage to property by fire or other casualty
hereafter issued by any insurance company doing business in this state may,
notwithstanding any provision thereof or contract to the contrary, at any time
surrender the same for cancellation; and upon such surrender the company
issuing such policy shall retain or receive such proportion and not more of
the premium paid or agreed to be paid as corresponds with the usual short
rates upon term policies as adopted and maintained by the Minnesota and
Dakota fire underwriters' union of St. Paul, Minnesota, for the time the policy
remained in force.
[R. C. 1905, § 5950; 1887, ch. 69, § 1; R. C. 1899, § 4501.]
No such policy of insurance shall by
§ 6518. Notice necessary to forfeit.
virtue of any condition or provision thereof be forfeited, suspended or impaired
for nonpayment of any note or obligation taken for the premium, or any part
thereof, unless the insurer .shall, not less than thirty days prior to the maturity
of such premium, note or obligation, mail, postage prepaid, to the assured at
his usual post office a notice, stating
1. The date when such note or obligation will become due.
2. The amount of principal and interest that will then be due.
3. The effect upon the policy of nonpayment.
4. Such notice shall further inform the assured of his right at his own
election either to pay in full and keep the policy in full force, or to terminate
the insurance by surrendering the policy and paying such part of the whole
premium as it shall have earned and must further state the amount which the
assured is lawfully required to pay, or which on account of previous payment
may be due him in case of his election to terminate the insurance on the day
of the maturity of the premium, note or obligation.
[R. C. 1905, § 5951; 1887.
ch. 69, § 2; R. C. 1899, § 4502.]
Notice to insured that premium note falls due on certain day not sufficient to forfeit
policy for nonpayment of premium.
Epiphany Catholic Church v. Ins. Co., 16 S. D.
N, W 3."t2.
Notice mailed twenty-three

17, 01

.

days before premium note falls due is insufficient.
C. Church v. German' Ins. Co., 16 S. D. 17, 31 N. W. 332.
last days in computing time for notice of premiums.
43 L.R.A. 208.
proving mailing of notice of maturity of premiums or assessments.
7
L.R.A.(N.S.) 238.
Necessity that notice of maturity of premiums or assessments sent through the mail
be received. 7 L.R.A.(N.S.) 253.
Effect of custom to give insured notice of maturity of premium where insured is not
otherwise entitled to notice. 20 L.R.A.(N.S.) 1037.

Epiphany R.
First and

Mode

of

Article

7.

— Warranties.

A

[R. C. 1905,
warranty is either express or implied.
§ 6519. Classified.
§ 5952; Civ. C. 1877, § 1531 R. C. 1899, § 4503.]
Policy of insurance cannot be avoided after loss where premium was received with
full knowledge of facts.
Leiscn v. St Paul F. & M. Iub. Co., 20 N. D. 316, 30
;

L.R.A»(N.S.)

539, 127 N.

W.

837.

Warranties and representations and their effect. 16 Am. Dec. 462; 59 Am. Rep. 816.
No particular form of words is necessary to
§ 6520. No form necessary.
create a warranty.
[R. C. 1905, § 5953; Civ. C. 1877, § 1532; R. C. 1899,
§ 4504.]

Warranties

in case of Lloyds policies, 55 L.R.A. 202.
statements be regarded as representations, although expressly denominated
11 L.R.A. (N.S.) 981.
answers concerning watchmen deemed to be warranties. 33 Am. Rep. 832.

When mav

in the policy as warranties.

When

Every express warranty made at or
§ 6521. Express, must be written.
before the execution of a policy must be contained in the policy itself, or in
another instrument signed by the insured and referred to in the policy as
[R. C. 1905. § 5954; Civ. C. 1877, § 1533; R. C. 1899,
making a part of it.
« 4f>05.]
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A

warranty may relate to the past, the
§ 6522. To what time may relate.
present, the future or to any or all of these.
[B. C. 1905, § 5955 ; Civ. C. 1877,
15;;
4506.1
R.
C.
1899,
§
§
-I

:

A

§ 6523. What statement of fact is express warranty.
policy of a matter relating to the person or thing insured or
fact is an express warranty thereof.
[R. C. 1905, § 5956 Civ.
R. C. 1899. § 4507.]
Policy of insurance cannot be avoided after loss where premium
full knowledge of facts.
LcUen v. St. Paul F. & M. Ins. Co.,
;

statement in a
to the risk as a
C. 1877, § 1535

waB received with
20 N. D. 316, 30
L.R.A.(X.S.) 539, 127 X. W. 837.
On representations and promises made in application for policy as immaterial becan ^ policv does comply with this section. Farmers' & M. State Bank v. United 8tates
Fidelity &*0, Co., 26 S. D. 315, 3G I..li.A.(X.S.) 1152, 133 N. \V. 247.
As to similar provision in Cal. Civ. Code, | 2607, see National Bank v. Union Int.
Co., 88 Cal. 497. 22 Am. St. Rep. 324, 26 Pac. 509.

A statement in a policy, which
§ 6524. Statement of intention a warranty.
imports that it is intended to do or not to do a thing which materially affects
the risk, is a warranty that such act or omission shall take place.
[R. C.
1905, § 5957; Civ. C. 1677, § 1536; R. C. 1899, § 4508.]
When before the time
§ 6525. As to future, when need not be fulfilled.
arrives for the performance of a warranty relating to the future a loss insured
against happens or performance becomes unlawful at the place of the contract
or impossible, the omission to fulfill the warranty does not avoid the policy.
[R. C. 1905, § 5958; Civ. C. 1877, § 1537; R. C. 1899, § 4509.]
The violation of a material
§ 6526. Rescission for violation of material.
warranty or other material provision of a policy on the part of either party
thereto entitles the other to rescind.
[R. C. 1905, § 5959; Civ. C. 1877, § 1538;
R. C. 1899, § 4510.]
§ 6527. What avoids policy. A policy may declare that a violation of specified provisions thereof shall avoid it; otherwise the breach of an immaterial
provision does not avoid the policy.
[R. C. 1905, § 5960; Civ. C. 1877, § 1539;
R. C. 1899. § 4511.]
Forfeiture waived by demanding judgment for premium note.
Johnson v. Ins. Co.,
N. D. 107, 45 X. W. 739.
Undisclosed incumbrances will avoid policy. Peet v. Ins. Co., 7 S. D. 410, 64 X. W. 206.
Policy of insurance cannot be avoided after loss where premium was received with
Leisen v. St. Paul F. ft M. Ins. Co., 20 X. D. 316, .10
full knowledge of facts.
L.R.A.(X.S.) 539, 127 X. W. 837.
1

A breach of warranty without fraud merely
§ 6526. Breach without fraud.
exonerates an insurer from the time that it occurs, or when it is broken in its
inception, prevents the policv from attaching to the risk.
[R. C. 1905, § 5961
Civ. C. 1877, § 1540; R. C. 1899, § 4512.]
Policv of insurance cannot be avoided after loss where premium was received with
Leisen v. St. Paul F. ft M. Ins. Co., 20 X. D. 316, 30
full knowledge of the facts
L.R.A.(X.S.> 539, 127 X. W. 837.
Article 8.— Premium.

An insurer is entitled to the payment of
§ 6529. When premium payable.
the premium as soon as the thing insured is exposed to the peril insured
against.
[II. C. 1905, § 5962; Civ. C. 1877, § 1541
R. C. 1899, § 4513.]
What amounts to waiver of payment of premium. 29 Am. Rep. 777.
As to similar provision in Cal. Civ. Code, § 2616, see Joshua Hendy Mach. Works
v. American Steam Boiler Ins. Co., 86 Cal. 248, 21 Am. St. Rep. 33, 24 Pac. 1018.
person insured is entitled to a
§ 6530. When insured entitled to return.
return of premium as follows:
1. To the whole of the premium if no part of his interest in the thing insured
is exposed to any of the perils insured against.
-. When the insurance is made for a definite period of time and the insured
surrenders his policy to such proportion of the premium as corresponds with
the unexpired time after deducting from the whole premium any claim for
;

A

.

ir>25

Digitized by

Google

CIVIL CODE.

Insurance

m

(JenrraL

damage under the policy which has previously accrued. [R. C. 1905.
5963; Civ. C. 1877, § 1542: R. C. 1899, § 4514.]
Premium note past due is collectible though policy is void while due and unpaid. St.

loss or
i

Paul

InB. Co. v. Coleman, 6 D. 458, 43 N. W. 693; St. Paul Ins. Co. v. Ncideckcn, 6 D.
W. C96; Johnson v. Ins. Co., 1 N. D. 167, 56 N. W. 799.
Breach of agreement of insurer to make loan on policy aB justifying rescission and
recovery of premiums by insured. 30 I,.R.A.(N.S.) 1202."
Right of insured to return of premium where insurer seeks rescission on ground of
misrepresentation by insured. 32 L.R.A. (X.S. 290.
As to similar provision in Cal. Civ. Code, § 2617, Bee Joshua Hendy Mocb. Works v.
American Steam Boiler Ins. Co., 86 Cal. 248, 21 Am. St. Rep. 33, 24 Pad. 1018.
The term premium within the meaning of sec§ 6531. Premium defined.
tions 6517, 6518 and 6530 includes policy fees in excess of two dollars on any
one policy and all other sums of money paid or agreed to be paid in consideration of the policy of insurance.
[R. C. 1905, § 5964; 1887, ch. 69, § 3; R. C.

494, 43 N.

)

1899, § 4515.]
person insured is entitled to
§ 6532. Return when insurance voidable.
u return of the premium when the contract is voidable on account of the fraud
or misrepresentation of the insurer or on account of facts of the existence
of which the insured was ignorant without his fault; or when by any default
of the insured other than actual fraud, the insurer never incurred any liabilitv
under the policy. [R, C. 1905, § 5905 Civ. C. 1877, § 1543; R. C. 1S99, § 4516.*]

A

:

Return of assessment on benefit certificate proving void for fraud. 3 L.R.A.i'X.S.) 114.
Right of insured to return of premium where policy ia void or voidable because of
misrepresentations on his part. 32 L.R.A.(N.S.) 298.
6533.
Not entitled to return. If a peril insured against has existed and
§
the insurer has been liable for any period, however short, the insured is not
entitled to a return of premium so far as that particular risk is concerned,
unless the insurance was for a definite period of time, in which case he is
entitled to a proportionate return under sections 6517 and 6530.
[R. C. 1905.
S 59GG; Civ. C. 1877,
§ 1544; R. C. 1895, § 4517.]
In case of an over insurance
§ 6534. Return in over insurance by several.
by several insurers the insured is entitled to a ratable return of the premium,
proportioned to the amount by which the aggregate sura insured' in all the
policies exceeds the insurable value of the thing at risk.
[R. C. 1905. § 5967
Civ. C. 1877, § 1545; R. C. 1899, § 4518.]

When an over insurance is effected by
§ 6535. Contribution to return.
simultaneous policies the insurers contribute to the premium to be returned
in proportion to the amount insured by their respective policies.
fR. C. 1905.
§ 5968: Civ. C. 1877, § 1546; R. C. 1899, § 4519.]
When an over insurance is effected by successive policies,
§ 6536. Same.
those only contribute to a return of the premium who are exonerated by prior
insurances fr.om the liability assumed by them and in proportion as the sum
for which the premium was paid exceeds the amount for which on account of
orior insurance they could be made liable.
[R. C. 1905, § 5969; Civ. C. 1877.
§ 1547 :R. C. 1899. § 4520.]
Article 9.
Loss.

—

When

insurer liable.
An insurer is liable for a loss of which a
was the proximate cause, although a peril not contemplated by the contract may have been a remote cause of the loss; but he is not
liable for a loss of which the peril insured against was only a remote cause.
fR, C. 1905. § 5970: Civ. C. 1877. § 1548: R. C. 1899, § 4521.]
Losses for which insurer is liable.
36 Am. St. Rep. 852.
What included in tire, loss bv. 45 Am. Deo. 657; 23 Am. St. Rep. 915: 133 Am. St.
§ 6537.

peril insured against

Rep.

H

I0S7.

is proximate cause of loss.
36 Am. St. Rep. 852.
to pay certain class of 1,-vsses as affecting liability of insurer for such a
not <oveml by the policy. 10 L.R.A.(N.S.) 421.
i:- jention of policy »« waiver of mistake or fraud of insurer or agent as to provision*
p« t<> ri"ki» inviri'd i^.'.vnst. *>7 L.R.A. 711.
(

unt

M-toni

!<>-s

J.o-u

s.v

I
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Loss caused by excessive he»t, smoke or soot from heating apparatus without avtua!
ignition. 25 L.H.A.(N.S.) 501.
Meaning of " cyclone." " tornado," or other kind of wind storm, in an insurance policy.
8 L.R.A.(N.S.) 308.
Liability of insurer for fire caused by earthquake. 21 L.R.A.(N.S.) 103.
Loas by theft during fire. 35 L.R.A, (N.S. ) S92.
Liability of insurer for property destroyed by mob or during riot. 20 L.R.A.(N.S. 277.
Scope and effect of provision exempting insurer from Toss caused by military or
usurped power or order of civil authority, etc. 36 L.R.A. (N.S.) 1155.
Fall of building clause in lire insurance policies.
32 L.R.A. (N.S.) 604.
Liability of insurer for loss caused by explosion. 19 L.R.A- 594; 33 L.R.A.(N.S.) 47!.
Explosion clause in fire insurance policy. 32 L.R.A. (N.S.) G07.
Effect of escape and explosion of gas upon liability of insurer 29 L.R.A. 359.
What constitutes an accident within accident policy. 30 L.R.A. 206: 54 Am. Rep.
302; 8 Am. St. Rep. 763.
Injury to insured by act of his own while asleep, as an accident. 1 L.R.A. (N.S.) 42.'.
l.»
Rupture of blood vessel as an accident within accident insurance policy.
L.R.A, (N.S.) 120C.
\Yord9 *' sane or insane " or other words relat ing to mental condition in suicide clause
in policy as referring to pure accident.
17 L.R.A. (N.S.) 261.
Previous diseased condition as affecting liability for death or injury from accident.
34 L.R.A. (N.S.) 445.
Liability under accident policy for condition caused by external infection without
cut or abrasion.
42 L.R.A. (N.E!) 140.
for death by drowning.
42 L.R.A. (N.S.) 631.
for sickness or death mused bv blood poisoning.
5 L.R.A. (N.S.) 926.
for death from asphyxiation. ' 30 L.R.A. 212; 2 L.R.A.(N.S.) 168.
1004.
for death or injury caused by medical treatment.
26 L.R.A. N.S.
for injury or disability resulting from exertion or strain.
42 L.R.A. N.S.) 3.ti'.'
)

(

)

(

2 R. R. C. 367.

Risks

covered by insurance against sunstroke.
6 L.R.A. (N.S.) 609.
May death or injury from substance taken internally be deemed to have been caused
by external means. 30 L.R.A.(N.S.) 1131.
Death from suicide as one caused by external, violent and accidental means.
7
L.R.A.(N.S.) 223.
Applicability of provision in accident insurance policy exempting insurer in case of
accident on railroad trains. 22 L.R.A. (N.S.) 1255.
Scope of provision exempting insurer, or limiting its liability, when insured is injured
on "roadbed" of railroad company. 8 L.R.A. (N.N.) 970.
Boarding or alighting from moving train as defense under general provisions as t<>
exposure to danger. 10 L.R.A. (N.S.) 957.
Scope and construction of provision for indemnity in case of injury while riding in
or on a public conveyance. 37 L.R.A. (N.S.) 618.
Death in known violation of law. 60 Am. St.. Rep. 160.
Death resulting from a criminal act. 21 Am. Rep. 542.
Necessity that assured'* death be reasonable and legitimate consequence of violation
of law, in order to relieve insurer. 13 L.R.A. (N.S.) 258.
Effect of the execution of insured for crime, on right to recover life or accident insur14 L.R.A. (N.S.) 356.
ance.

§ 6538. Liable for loss in rescuing. An insurer is liable when the thing"
insured is rescued from a peril insured against that would otherwise have
caused a loss, if in the course of such rescue the thing is exposed to peril, nm
insured against, which permanently deprives the insured of its possession in
whole or in part or when a loss is caused by efforts to rescue the thing insured
from a peril insured against.
[R, C. 1905, § 5971 Civ. C. 1877, § 1549; R. C.
:

;

18W), § 4522.]
§ 6539. Not liable for a peril excepted. When a peril is specially excepted
in a contract of insurance, a loss which would not have occurred but for
such peril is thereby excepted, although the immediate cause of the loss
was a peril which was not excepted. [R. C. 1905. § 5972 Civ. C. 1877, § 1550
R. C. 1899. § 4523.]
Does general requirement as to external, violent and accidental means apply to a
separate provision as to liahilitv in case of death or injurv from certain specified causes.
;

27 I,.R,A.(N.S.) 4-0.
When death or injury may he deemed to have been caused by accidental means, though
the voluntary act of insured was the primary cause thereof. 5 L.R.A. (N.S.) 657.

§ 6540. Willful act exonerates; negligence not.
for
loss caused by the willful act of the insured
;i

An
;

insurer is not liable
is not exonerated

but he

r.27
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by the negligence of the insured or of
§

5973; Civ. C. 1877,

§

Insurance

his agents or others.

1551; R. C. 1899,

in

General.

[R. C. 1905,

§ 4524.]

Negligence of assured will not avoid policy. Angier v. Ins. Co., 10 8. D. 82, 71 N. W.
761, 65 Am. St. Rep. 685.
Policyholder cannot recover for loss of personal property where he did not exorcise
proper diligence to save same. First Nat. Bank v. German American Iob. Co., 23 N. D.
139, 38 I..R.A.(N.S.) 213, 134 N. W. 873.
Liability of insurance company in case of intentional destruction of property by
insured.
17 L.R.A.(N.S.) 189.
Voluntary exposure to unnecessary danger within meaning of accident insurance
policy. 40 L.R.A. 432; 22 L.R.A.(N.S.) 779; 27 L.R.A.(N.S.) 1164; 40 L.R.A.(N.S.) 135:
12 Am. St. Rep. 272; 139 Am. St. Rep. 699.
Boarding or alighting from moving train as defense under general provision as to
exposure to danger. 10 L.R.A. N.S. 957.
As to similar provision in Cal. Civ. Code, § 2629, see Trojan. Min. Co. v. Fireman's
Ins. Co., 67 Cal. 27, 7 Pac. 4
Sierra Mill. Smelting & Min. Co. v. Hartford F. Imv Co.,
76 Cal. 235, 18 Pac. 267; McKensie v. Scottish Union & Nat. Ina, Co., 112 Cal. 548,
44 Pac. 922.
(

I

;

Asticle

10.

— Notice of Loss.

In case of loss upon an insurance
§ 6541. Without unnecessary delay.
against fire an insurer is exonerated, if notice thereof is not given to him by
some person insured, or entitled to the benefit of the insurance without
unnecessary delay. [R. C. 1905, § 5974; Civ. C. 1877, § 1552; R. C. 1899.
§ 4525.]
Proof of loss in case of Lloyd's policies. 55 L.R.A. 200.
Delay in giving notice of claim under employers' indemnity policy.

47 L.R.A. ( N.S.

1214.

Condition in burglary insurance policy as to notice and proofs of

loss.

46 L.R.A. (N.S.*

571.

Waiver by requiring further proofs of losa. 9 Am. St. Rep. 236.
§ 6642. Only best proof in power required. When preliminary proof of
is
loss
required by a policy the insured is not bound to give such proof as
would be necessary in a court of justice but it is sufficient for him to give
the best evidence which he has in his power at the time. [R. C. 1905, § 5975
Civ. C. 1877, § 1553; R. C. 1899, § 4526.]
;

Effect of false swearing in proofs of loss. 32 L.R.A.(N.S.) 453.
Conclusiveness of proofs of loss as against insured or bencliciary. 44 L.R.A. 846.
Furnishing proofs of loss not under oath aa substantial compliance with policy requiring proofs under oath. 28 L.R.A. (N.S.) 651.
Duty of insured to submit to examination and furnish information. 52 L.R.A. 424.
All defects in a notice of loss or in
§ 6543. Defects in, how waived.

preliminary proof thereof which the insured might remedy and which the
insurer omits to specify to him without unnecessary delay as grounds of
objection are waived. [R. C. 1905, § 5976; Civ. C. 1877, § 1554; R. C. 1899
§ 4527.]
Objection to proofs of loss come too late after suit brought. Fosmark v. Equitable K.
Abso., 23 S. D. 102, 120 N. W. 777.
Waiver of condition as to arbitration by accepting proof of loss. 15 L.R.A.(N.R.) 1073.

§ 6544. Delay in, how waived. Delay in the presentation to an insurer
of notice or proof of loss is waived, if caused by any act of his, or if he
omits to make objections promptly and specifically upon, that ground.
[R. C. 1905, § 5977; Civ. C. 1877, § 1555: R. C. 1899, § 4528.]
Evidence examined and held waiver. Johnson v. D. F. & M. Co., 1 N. D. 167, 45
N. W. 799; Purcell v. St. P. F. & M. Co., 5 N. D. 100, 64 N. W. 943; Peet v. D. F. A
M. Co., 1 S. D. 462, 47* N. W. 532.
An objection to the sufficiency of proof of loss on a specific ground is a waiver of
all others.
Enoa t. St. P. F. &'M. Co.. 4 S. D. 639, 57 N. W. 919.
Failure to make objection to proof until after expiration of time prescribed for making,
held waiver of time. Angier v. W. Assurance Co., 10 S. D. 82, 71 N. W. 761.
Making proof of loss may be waived by company's adjuster. Hitchcock v. Insurance
10 S. D. 271, 72 N. VV. 89S.
Forfeiture by failure to furnish proofs of loas within a stipulated time. 18 L.R.A. 85.
When delay* in giving notice or making proof of death under policy of life insurance
is excusable.* 41 L.R.A. (N.S.) 285.
Wh.n strict compliant* with requirement as to time of notice in accident or health
18 1..K.A. N.S .) J09; 27 L.R.A.(N.S.) 319.
policy is excused.
1529
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§§ G544-654*

Validity of provision of accident or health policy requiring notice of accident 01
sickness within specified time. 18 I..R.A.(N.S.) 106.
Nondevelopment of injury as affecting time for giving the notice required by an ac
cident insurance policy. 14 L.R.A.(N.S.) 508.
Delav in giving notice of claim under employers' indemnity policy. 38 LJL A. ( NJ5.
«2; 47 L.R.A.(N.S.) 1214.
Presumption as to time of insured's death after seven years' absence. 26 L.R.A.(N.S.)
>

294.

Upon notice
§ 6645. Time in which to make. Blanks to be furnished.
of loss being given to the insurer on behalf of the insured or of a benefiO'Hr\
under a policy of life insurance the insurer shall within twenty days after
receipt of such notice furnish to the insured or beneficiary, as the case ma>
be, a blank form of proof of loss and the insured shall have sixty days after
such blank form is furnished in which to make such proof of loss; in case
of life insurance the beneficiary shall have ninety days after receipt of such
blank form in which to make such proof of loss. If the insurer shall fail to
furnish such blank form of proof of loss within the time aforesaid he shall
be deemed to have waived such proof and any agreement made to waive the
provisions of this section is void. [R. C. 1905, § 5978; R. C. 1895. § 4529.]
§ 6546. Failure to furnish certificate of another. If a policy requires by
way of preliminary proof of loss the certificate or testimony of another person
than the insured, it is sufficient for the insured to use reasonable diligence
to procure it and in case of the refusal of such person to give it, then to
furnish reasonable evidence to the insurer that such refusal was not induced
by any just grounds of disbelief in the facts necessarv to be certified. [R. C.
1905, § 5979; Civ. C. 1877, § 1556: R. C. 1899, § 4530.1
Effect of failure of mortgagor to give notice or proof of loss upon right of mortgagee
to recover under the policy.

14 L.R.A. N.S.) 459.
(

—

Double Insurance.
Article 11.
A double insurance exists when the same person, is
§ 6547. Defined.
insured by several insurers separately in respect to the same subject and
[R. C. 1905, § 5980; Civ. C, 1877, § 1557; R. C. 1899, § 4531.]
Waiver of conditions against other insurance. 27 Am. Hep. 001.
§ 6548. Contribution of insurers. In case of double insurance the several
insurers are liable to pay losses thereon as follows:
1. In fire insurance each insurer must contribute ratably towards the loss
without regard to the dates of the several policies.
2. In marine insurance the liability of the several insurers for a total
loss, whether actual or constructive, when the policies are not simultaneous
is in the order of the dates of the several policies, no liability attaching to
a second or other subsequent policy, except as to the excess of the loss over
ihe amount of all previous policies on the same interest.
If two or mor<'
policies bear date upon the same day they are deemed to be simultaneous
and the liability of insurers on simultaneous policies is to contribute ratably
with each other. The insolvency of any of the insurers does not affect the
proportionate liability of the other insurers. The liability of all insurers on
he same marine interest for a partial or average loss is to contribute ratably.
[R. C. 1905. § 5981; Civ. C. 1877, § 1558; R. C. 1899, § 4532.]
Insurer is entitled to such interpretation of clause making policy void because of in
crease of harttrd occasioned bv insured as will include mortgage placed upon property
by insured. I.awver v. Globe Mut. Ins. Co., 25 S. D. 519. 127 N. W. 615.
Liability of successive insurers. 28 Am. Dec. 121.
interest.

"

Article

12.

— Reinsurance.

A

contract of reinsurance is one by which an insurer
§ 6549. Define5.
procures a third person to insure him against loss or liability by reason of
Mich original insurance. |R. (\ 1905, § 5982; Civ. C. 1877, § 1559; R. C. 1899.
§

•}:>•:.*!.

:;>Mir«nef>
U>.i.:;itv

oi

awl the remedies of the parties thereunder. 45 Am. St. Rep. 442.
S4:»; 44 L.R.A.(X.S.) 317.
8 J..R.A. N.S.
u>, usurer.
(

t
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When an insurer obtains reinsurance ho
§ 6550. Disclosures required.
must communicate all the representations of the original insurer and also
he possesses, whether previously or subseinformation
all the knowledge and
quently acquired, which is material to the risk. [R. C. 1905, § 5983 Civ. C.
;

1877. § 1560; R. C. 1899, § 4534.]
reinsurance is presumed to be a con§ 6551. Contract of indemnity.
[R. C.
tract of indemnity against liability and not merely against damage.
1905, § 5984; Civ. C. 1877, § 1561; R. C. 1899, § 4535.]
§ 6552. Original insured no interest. The original insured has no interest
C.
[R. C. 1905, § 5985; Civ. C. 1877, § 1562;
in a contract of reinsurance.

A

K

1899, § 4536.]
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Article 1. Definition of Marine Insurance.
Marine insurance is an insurance against risks connected with navigation to which a ship, cargo, freightage, profits or other
insurable interest in movable property may be exposed during a certain
voyage or a fixed period of time. [R. C. 1905, § 5986; Civ. C. 1877, § 1563
§ 6563. Definition.

:

R. C. 1899,

§ 4537.]

Article 2.— Insurable Interest.

The owner of a ship has in all eases an
§ 6554. Owner always has.
insurable interest in it, even when it has been chartered by one who covenants
to pay him its value in case of loss.
[R. C. 1905, § 5987 ; Civ. C. 1877, § 1564
R. C. 1899, § 4538.]
The insurable interest of the
§ 6555. Hypothecation reduces interest.
owner of a ship hypothecated by bottomry is only the excess of its value
over the amount secured by bottomry.
[R. C. 1905, § 5988; Civ. C. 1877,
§ 1565; R. C. 1899, § 4539.]
Freightage in the sense of
§ 6556. Freightage defined as to insurance.
a policy of marine insurance signifies all the benefit derived by the owner,
either from the chartering of the ship or its employment for the carriage
of his own goods or those of others. [R. C. 1905, § 5989 ; Civ. C. 1877, § 1566
R. C. 1899, § 4540.}
The owner of a ship has an insurable
§ 6657. Expected freightage.
interest in expected freightage which he would have certainly earned but
for the intervention of a peril insured against.
[R. C. 1905, § 5990; Civ. C.
1877, § 1567; R. C. 1899, § 4541.]
6558.
Same.
The
interest
mentioned
in
the
last section exists, in the
§
ease of a charter party, when the ship has broken ground on the chartered
voyage and if the price is to be paid for the carriage of goods, when they
are actually on board or there is some contract for putting them on board
and both ship and sroods arc ready for the specified voyage. [R. C. 1905.
§ 5991; Civ. C. 1877, § 1568: R. C. 1899, § 4542.]
§ 6559. When profits insurable interest. One who has an interest in the
thing from which profits are expected to proceed has an insurable interest
in the profits.
JR. {'. 1905. § 599'J Civ. C. 1877, § 1569 R. C. 1899, § 4543.]
:

;

:

j
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§ 6560. Charterer has. The charterer of a ship has an insurable interest
extent that he is liable to be damnified by its loss. [R. C. 1905.
5993; Civ. C. 1877, § 1570; R. C. 1899, § 4544.]

in it to the
§

Article

3.

— Concealment.

In marine insurance each party is
§ 6561. Disclosures more extensive.
to communicate in addition to what is required by section 6482 all
the information which he possesses material to the risk, except such as is
mentioned in section 6483 and to state the exact and whole truth in relation
to all matters that he represents or upon inquirv assumes to disclose.
[R. C.
1905, § 5994; Civ.
1877, § 1571 R.
1899, § 4545.]
6562.
Belief of another material
In marine insurance information of
§
the belief or expectation of a third person in reference to a material fact
is material.
[R. C. 1905, § 5995; Civ. C. 1877, § 1572; R. C. 1899, § 4546.]
person insured by a con§ 6563. When knowledge of loss presumed.
tract of marine insurance is presumed to have had knowledge at the time
of insuring of a prior loss, if the information might possibly have reached
him in the usual mode of transmission and at the usual rate of communication.
i'R. C. 1905, § 5996; Civ. C. 1877, § 1573; R. C. 1899, § 4547.]
concealment in marine
§ 6564. What does not vitiate entire contract.
insurance in respect to any of the following matters does not vitiate the
.•ntire contract, but merely exonerates the insurer from a loss resulting
from the risk concealed:
1. The national character of the insured.
2. The liability of the thing insured to capture and detention.
3. The liability to seizure from breach of foreign laws of trade.
4. The want of necessary documents; and,
5. The use of false and simulated papers.
[R. C. 1905, § 5997 ; Civ. C. 1877,
> 1574; R. C. 1899, § 4548.]

bound

C

C

;

A

A

Article

— Representations.

4.

§ 6565. Rescission for false. If a representation by a person insured by
'ontract of marine insurance is intentionally false in any respect, whether
[R. C.
material or immaterial, the insurer may rescind the entire contract.
V.m, § 5998; Civ. C. 1877, § 1575; R. C. 1899, § 4549.]
The eventual falsity of a repre§ 6566. Without fraud does not avoid.
sentation as to expectation does not in the absence of fraud avoid a contact
>f insurance.
[R. C. 1905, § 5999; Civ. C. 1877, § 1576; R. C. 1899, § 4550.]

Article

5.

— Implied Warranties.

§ 6567. Seaworthiness. In every marine insurance upon a ship or freight,
or freightage, or upon anything which is the subject of marine insurance
:i warranty is implied that the ship is seaworthy.
[R. C. 1905, § 6000 Civ. C.
1877, § 1577: R. C. 1899, § 4551.]
What embraced in warranty of Beamauship. 1 Am. Dec. 165; 33 Am. Dec. 33.
Implied warranty of seaworthiness. 58 Am. Dec. 671.
;

A

ship is seaworthy when reasonably fit
§ 6568. Seaworthy denned.
perform the services and to encounter the ordinary perils of the voyage
bv the parties to the policy. [R. C. 1905, § 6001 Civ. C. 1877.
1578: R. C. 1899, § 4552.]
;
§ 6569. When foregoing warranty complied with. An implied warranty
<>f seaworthiness is complied with if the ship is seaworthy at the time of the
ommencement of the risk, except in the following cases:
1. When the insurance is made for a specified length of time, the implied
warranty is not complied with, unless the ship is seaworthy at the commencement of every voyage she may undertake during that time and,
2. When the insurance is upon the cargo, which by the terms of tho
policy, or the description of the voyage or the established custom of the
<>

.•i-.ntemplatcd

;

«

;
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trade is to be transshipped at an intermediate port, the implied warranty
is not complied with, unless each vessel upon which the cargo is shipped
or transshipped is seaworthy at the commencement of its particular voyage.
[R. C. 1905, § 6002; Civ. C. 1877, § 1579; R. C. 1899, § 4553.]
A warranty of seaworthiness ex§ 6570. What seaworthiness includes.
tends not only to the structure of the ship itself, but requires that it be
properly laden and provided with a competent master, a sufficient number
of competent officers and seamen and the requisite appurtenances and equipments such as cables and anchors, food, fuel and lights and other necessary
or proper stores and implements for the voyage. [R. C. 1905, § 6003 ; Civ. C.
1877, § 1580; R. C. 1899, § 4554.]
When different portions of the
§ 6571. As to each part of voyage.
voyage contemplated by a policy differ in respect to the things requisite to
make the ship seaworthy therefor, a warranty of seaworthiness is complied
with, if at the commencement of each portion the ship is seaworthy with
reference to that portion.
[R. C. 1905, § 6004; Civ. C. 1877, § 1581; R. C.
1899, § 4555.]
§ 6572. Delay in repairing exonerates. When a ship becomes unseaworthy
during the voyage to which an insurance relates, an unreasonable delay in
repairing the defect exonerates the insurer from liability from any loss
arising therefrom.
[R. C. 1905, § 6005; Civ. C. 1877, § 1582; R. C. 1899.
§ 4556.1
6573.
Seaworthy
as to cargo.
ship which is seaworthy for the purpose
§
of an insurance upon the ship may, nevertheless, by reason of being unfitted
to receive the cargo be unseaworthy for the purpose of insurance upon the
cargo.
[R. C. 1905, § 6006; Civ. C. 1877, § 1583; R. C. 1899, § 4557.]
When the nationality or neutrality of a ship
§ 6574. Neutral papers.
or cargo is expressly warranted it is implied that the ship will carry the
requisite documents to show such nationality or neutrality and that it will
not carrv any documents which cast reasonable suspicion thereon.
[R. C.
1905, § 6007; Civ. C. 1877. § 1584: R. C. 1899, § 4558.]

A

AllTICLE

6.

—

Till?

VOYAGE AKD DEVIATION.

§ 6575. Voyage fixed by mercantile usage. When the voyage contemplated
by a policy is described by the places of beginning and eudiug, the voyage
insured is one which conforms to the course from point to point fixed by
mercantile usage between those places.
[R. C. 1905, § 6008; Civ. C. 1877.
§ 15S5; R. C. 1899, § 4559.]
If the course of sailing is not fixed by
§ 6576. When not so fixed.
mercantile usage, the voyage insured by a policy is the way between the
places specified, which to a master of ordinary skill and discretion would
seem the most natural, direct and advantageous. [R. C. 1905, § 6009; Civ. C.
1877, § 1586; R. C. 1899. § 4560.]
Deviation is a departure from the course of
§ 6577. Deviation defined.
the voyage insured mentioned in the last two sections, or an unreasonable
.lelay in pursuing the voyage; or the commencement of an entirely different
voyage. [R. C. 1905, § 6010; Civ. C. 1877, § 1587; R. C. 1899, § 4561.]
Kffect of deviation by necessity upon policy.
38 Am. Dec. 673.
What is and effect of deviation of vessel. 33 Am. Dec. 60.
A deviation is proper:
§ 6578. When proper.
1. When caused by circumstances over which neither the master nor the
wner of the ship has any control.
2. When necessary to comply with a warranty or to avoid a peril, whether
i'.'surf'l against or not.
Win n made in good faith and upon reasonable grounds of belief in its
•(•< ssity to
avoid a peril: or.
I.
When made in good faith for the purpose of saving human life or

•

'.).
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relieving another vessel in distress. [R. C. 1905, § 6011 Civ. C. 1877, § 1588
R. C. 1899, § 4562.]
Every deviation not specified in the last section is
§ 6579. Improper.
improper. [R. C. 1905. § 6012; Civ. C. 1877, § 1589; R. C. 1899, § 4563.]
An insurer is not liable for any loss
§ 6580. Insurer not liable after.
happening to a thing insured subsequently to an improper deviation. [R. C.
1905, § 6013; Civ. C. 1877, § 1590; R. C. 1899, § 4564.]
;

Article

7.

— Loss.

A

[R. C. 1905,
loss may be either total or partial.
§ 6581. Classified.
§ 6014; Civ. C. 1877, § 1591 R. C. 1899, § 4565.]
594; 38
LlR.A.
Liability of marine insurer for loss caused by explosion.
19
;

L.R.A.(N.fc.) 474.
Effect of navigating in forbidden waters in case of loss within waters covered by
policy.
10 L.R.A.(K.S.) 742.
•Retention of policy as waiver of mistake or fraud of insurer or its agent as to voyage
covered by marine policy. 07 L.R.A. 723.
Effect of voluntary exposure to peril upon liability on marine insurance policy.
1 L.R.A.(N.S.) 1095.
When goods stowod on deck and jettisoned are covered by policy. 86 Am. Dec. 500.
Liability for injuries caused by another vessel through collision with the insured
vessel.
54 Am. Dec. 787.
Lose due to neglect to employ a pilot. 33 Am. Dec. 599.

§ 6582. Partial. Every loss which is not total is partial. [R. C. 1905, § 6015
Civ. C. 1877, § 15913; R. C. 1899, § 4566.]
total loss may be either actual or con§ 6583. Total loss classified.
structive.
[R. C. 1905, § 6016; Civ. C. 1877, § 1593; R. C. 1899, § 4567.]
An actual total loss is caused by:
§ 6584. Actual total.
1.
total destruction of the thing insured.
2. The loss of the thing by sinking or by being broken up.
3. Any damage to the thing which renders it valueless to the owner for
the purposes for which he held it ; or,
4. Any other event which entirely deprives the owner of the possession
at the port of destination of the thing insured.
[R. C. 1905, § 6017; Civ. C.
1877, § 1594 R. C. 1899, § 4568.]
constructive total loss is one which gives
§ 6585. Constructive total.
[R. C. 1905.
to a person insured a right to abandon under section 6593.

A

A

;

A

6018; Civ. C. 1877, § 1595; R. C. 1895, § 4569.]
An actual loss may be presume.!
§ 6586. When actual loss presumed.
from the continued absence of a ship without being heard of; and the length
of time which is sufficient to raise this presumption depends on the circuin
stances of the case.
[R. C. 1905, § 6019; Civ. C. 1877, § 1596; R. C. 189M.
§

§ 4570.]
§ 6587. Duty to procure another ship for cargo. When a ship is prevented
at an intermediate port from completing the voyage by the perils insured
against, the master must make every exertion to procure in the same or
a contiguous port another ship for the purpose of conveying the cargo to
its destination and the liability of a marine insurer thereon continues after
they are thus reshipped. [R. C. 1905, § 6020: Civ. C. 1877, § 1597; R. C. 1899.

§ 4571.]

§ 6588. Liable for cost of reshipment. In addition to the liability
mentioned in the last section a marine insurer is bound for damages, expenses
of discharging, storage, reshipment. extra freightage and all other expenses
incurred in saving the cargo reshipped pursuant to the last section up to
the amount insured.
[R. C. 1905. 5 6021; Civ. C. 1877, § 1598; R. C. 1899.
§

4572.1

Kight to recover under " sue and labor " clause in policy of marine insurance, for
moving cargo overland. 14 L.R.A. N.S.) 1161.
Upon an actual total loss a person
§ 6589. Payment without notice.
insured is entitled to pavment without notice of abandonment. [R. C. 1905,
R. C. 1899. § 4573.]
§ 6022; Civ. C. 1»77. * 1599
(

;

1.-.33
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§ 6590. General average loss. When it has been agreed that an insurance
upon a particular thing or class of things shall be free from particular average
a marine insurer is not liable for any particular average loss not depriving
the insured of the possession at the port of destination of the whole of sueh
thing or class of things, even though it becomes entirely worthless; but he
is liable for his proportion of all general average loss assessed upon the
thing insured. [R. C. 1905, § 6023; Civ. C. 1877, § 1600; R. C. 1899. § 4574.
§ 6591. What against actual total loss covers. An insurance confined in
terms to an actual total loss does not cover a constructive total loss, bui
covers any loss which necessarily results in depriving the insured of the
possession at the port of destination of the entire thing insured. [R. C. 1905,
§ 6024; Civ. C. 1877, § 1601 R. C. 1899, § 4575.]
;

Article 8.— Abandonment.

Abandonment is the act by which after a constructive
§ 6592. Defined.
total loss a person insured by a contract of marine insurance declares to
the insurer that he relinquishes to him his interest in the thing insured.
[R. C. 1905, § 6025; Civ. C. 1877, § 1602; R. C. 1899, § 4576.]
person insured by a contract of marine
§ 6593. When authorized.
insurance may abandon the thing insured, or any particular portion thereof,
separately valued by the policy, or otherwise separately insured and recover
for a total loss thereof when the cause of the loss is a peril insured against
1. If more than half thereof in value is actually lost or would have to

A

be expended to recover it from the peril.
is injured to such an extent as to reduce

2. If it
one-half.

its

value more than

3. If the thing insured, being a ship, the contemplated voyage cannot
be lawfully performed without incurring an expense to the insured of more
than half the value of the thing abandoned, or without incurring a risk
which a prudent man would not take under the circumstances; or,
4. If, the thing insured being cargo and freightage, the voyage cannot
be performed nor another ship procured by the master within a reasonable
time and with reasonable diligence to forward the cargo without incurring
the like expenses or risk. But freightage cannot in any case be abandoned
unless the ship is also abandoned. [R. C. 1905, § 6026 Civ. C. 1877, § 1603
:

;

R. C. 1899, § 4577.]
§ 6504. Must be absolute.

An abandonment must

be neither partial nor

conditional. [R. C. 1905, § 6027 Civ. C. 1877, § 1604; R. C. 1899, § 4578.]
§ 6595. When made. An abandonment must be made within a reasonable
time after information of the loss and after the commencement of the voyage
and before the party abandoning has information of its completion. [R. O.
1905, § 6028; Civ. C. 1877, § 1605; R. C. 1899, § 4579.]
§ 6596. When becomes ineffectual. When the information upon which an
abandonment has been made proves incorrect or the thing insured was so
far restored when the abandonment was made that there was then in fact
no total loss, the abandonment becomes ineffectual.
[R. C. 1905, § 6029
Civ. C. 1877, § 1606; R. C. 1899, § 4580.]
§ 6597. Made by written notice. Abandonment i& made by giving notice
thereof to the insurer which may be done orally or in writing.
[R. C. 1905.
§ 6030; Civ. C. 1877, § 1607; R. C. 1899, § 4581.]
§ 6598. Requisites of notice. A notice of abandonment must be explicit
and must specify the particular cause of the abandonment; but need state
only enough to show that there is probable cause therefor and need not be
accompanied with proof of interest or of loss. [R. C. 1905, § 6031; Civ. C.
1K77, § 1608; R. C. 1899, § 4582.1
;

1534

Digitized by

Google

Marine Insurance.

CIVIL CODE.

§§ 6599-6612

An abandonment can be sus§ $699. Sustained only on cause specified.
tained onlv upon the cause specified in the notice thereof. [E. C. 1905, § 6032;
Civ. C. 1677, § 1609; B. C. 1899, § 4583.]
§ 6600. Equivalent to transfer. An abandonment is equivalent to a transfer
by the insured of his iuterest to the insurer with all the chances of recovery
and indemnity. [R. C. 1905, § 6033; Civ. C. 1877, § 1610; B. C. 1899, § 4584.1
§ 6C01. Payment entitles insurer to salvage. If a marine insurer pays for
a loss as if it was an actual total loss, he is entitled to whatever may remain
of the thing insured or its proceeds or salvage as if there had been a formal
abandonment. [R. C. 1905, § 6034; Civ. C. 1877, § 1611; R. C. 1899, § 4585.]
Upon an
§ 6602. Insured's agents become insurer's on abandonment.
abandonment acts done in good faith by those who were agents of the insured
in respect to the thing insured subsequent to the loss are at the risk of the
insurer and for his benefit. [R. C. 1905, § 6035 Civ. C. 1877, § 1612 ; R. C.
;

1899, § 4586.]
§ 6603. Acceptance of unnecessary. An acceptance of an abandonment is
not necessary to the rights of the insured and is not to be presumed from the
mere silence of the insurer upon his receiving notice of abandonment. [R. C.
1905, § 6036; Civ. C. 1877, § 1613; R. C. 1899, § 4587.]
§ 6604. Acceptance conclusive. The acceptance of an abandonment, whether
express or implied, is conclusive upon the parties and admits the loss and
[R. C. 1905, § 6037 Civ. C. 1877, § 1614
sufficiency of the abandonment.
R. C. 1899, § 4588.]
§ 6605. Accepted is irrevocable. An abandonment once made and accepted
is irrevocable, unless the ground upon which it was made proves to be unfounded. [R. C. 1905, § 6038; Civ. C. 1877, § 1615; R. C. 1899, § 4589.1
§ 0606. To whom freightage belongs after. On an accepted abandonment
of a ship freightage earned previous to the loss belongs to the insurer thereof
but freightage subsequently earned belongs to the insurer of the ship. [R. C.
1905, § 6039; Civ. C. 1877, § 1616; R. C. 1899, § 4590.]
§ 6607. Refusal to accept. If an insurer refuses to accept a valid abandonment, he is liable as upon an actual total loss, deducting from the amount
any proceeds of the thing insured which may have come to the hands of the insured. fR. C. 1905. § 6040; Civ. C. 1877, § 1617; R. C. 1899, § 4591.]
If a person insured omits to
§ 6608. Rights, if abandonment omitted.
abandon he may, nevertheless, recover his actual loss. [R. C. 1905, § 6041
Civ. C. 1877, § 1618; R. C. 1899, § 4592.]
;

—

Article 9.
Measure of Indemnity.
Valuation conclusive between parties. A valuation in a policy
of marine insurance is conclusive between the parties thereto in the adjust
ment of either a partial or total loss, if the insured has some interest at risk
and there is no fraud on his part except that when a thing has been hypothecated by bottomry or respondentia before its insurance and without the
knowledge of the person actually procuring the insurance, he may show the
real value. But a valuation fraudulent in fact entitles the insurer to rescind
the contract.
fR. C. 1905, § 6042; Civ. C. 1877, § 1619; R. C. 1899, § 4593.]
§ 6610. Partial loss. Liability. A marine insurer is liable upon a partial
loss only for such proportion of the amount insured by him as the loss bears
to the value of the whole interest of the insured in the property insured.
[R. C. 1905, § 6043; Civ. C. 1877, § 1620; R. C. 1899, § 4594.]
§ 6611. Recovery of profits, how estimated. When profits are separately
insured in a contract of marine insurance, the insured is entitled to recover
in case of loss a proportion of such profits equivalent to the proportion
which the value of the property lost bears to the value of the whole. [R. C.
1905, § 6044; Civ. C. 1877, § 1621; R. C. 1899. § 4595.]
§ 6612. How loss determined on valued policy. In case of a valued policy
of marine insurance on freightage or cargo, if a part only of the subject is
§ 6C09.

;
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exposed to risk the valuation applies only in proportion to such part.

[R. C.
1905, § 6045; Civ. C. 1877, § 1622; B. C. 1899, § 4596.]
6613.
When
loss
profits
and
inof
presumed.
When
profits
are
valued
§
sured by a contract of marine insurance, a loss of them is conclusively presumed from a loss of the property out of which they were expected to arise
and the valuation fixes their amount. [B. C. 1905, § 6046; Civ. C. 1877, § 1623
R. C. 1899, § 4597.]
loss on open policy estimated. In estimating a loss under an
§ 6614.
open policy of marine insurance the following rules are to be observed
1. The value of a ship is its value at the beginning of the risk including all
articles or charges which add to its permanent value or which are necessary
to prepare it for the voyage insured.
2. The value of the cargo is its actual cost to the insured, when laden on
board or when that cost cannot be ascertained, its market value at the time
and place of lading, adding the charges incurred in purchasing and placing
it on board, but without reference to any losses incurred in raising money
for its purchase, or to any drawback on its exportation, or to the fluctuations
of the market at the port of destination, or of expenses incurred on the way

How

or on arrival.
3. The value of freightage is the gross freightage, exclusive of primage,
without reference to the cost of earning it; and,
4. The cost of insurance is in each ease to be added to the value thus estimated. [R. C. 1905, § 6047; Civ. C. 1877, § 1624; B. C. 1899, § 4598.]
If a cargo insured against
§ 6615. How partial loss of cargo estimated.
partial loss arrives at the port of destination in a damaged condition, the loss
of the insured is deemed to be the same proportion of the value, which the
market price at that port of the thing so damaged bears to the market price
it would have brought if sound.
fR. C. 1905, § 6048: Civ. C. 1877. § 1625:
R. C. 1899, § 4599.1
A marine insurer is
§ 6616. Liability for repairs and labor to recover.
liable for all the expenses attendant upon a loss which forces a ship into port
to be repaired
and when it is agreed that the insured may labor for the
recovery of the property the insurer is liable for the expense incurred thereby
Mich expense in either ease being in addition to the total loss, if that afterward occurs. [R. C. 1905, § 6049; Civ. C. 1877, § 1626; R. C. 1899. § 4600.1
§ 6617. Liability for insured's contribution to general average. A marine
insurer is liable for. a loss falling upon the insured through a contribution in
respect to the thing insured, required to be made by him toward a general
average loss called for bv a peril insured against. [R. C. 1905, § 6050: Civ. C.
1877, § 1627; R. C. 1899* § 4601.]
§ 6618. Subrogation of right to contribution. When a person insured by
a contract of marine insurance has a demand against others for contribution
he may claim the whole loss from the insurer, subrogating him to his own
right to contribution. But no such claim can be made upon the insurer after
the separation of the interests liable to contribution, nor when the insured,
having the right and opportunity to enforce contribution from others, has
neglected or waived the exercise of that right. [R. C. 1905. § 6051 ; Civ. C.
1877, § 1628: R. C. 1899, § 4602.]
§ 6619. Liability for partial loss of ship. In the ease of a partial loss of
a ship or its equipment the old materials are to be applied toward payment
for the new and whether the ship is new or old a marine insurer is liable for
only two-thirds of the remaining cost of the repairs, except that he must pay
for anchors and cannon in full and for sheathing metal at a depreciation of
only two and one-half per cent for each month that it has been fastened to
the ship. [R. C. 1905, § 6052: Civ. C. 1877, § 1629; R. C. 1899, § 4603.]
:
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§ 6620. Rescission for alteration in use increasing risk. An alteration in
the use or condition of a thing insured from that to which it is limited by
the policy, made without the consent of the insurer, by means within the control
of the insured and increasing the risk entitles an insurer to rescind a contract of fire insurance.
[R. C. 1905, § 6053; Civ. C. 1877, § 1630; R. C. 1899,
§ 4604.]

A

policy limiting the use of building insured to certain purposes is void if building
used without knowledge of insured for purposes increasing hazard. School District
Insurance Co., 7 8. D. 458, 64 N. W. 627.
Indications that building may be intentionally set on tire as an increase of insurance
risk.
31 L.R.A.(N.S.) 603.
Necessity of proof of increase of risk to avoid insurance policy because of the vacancy
of insured property.
12 L.R.A.(N.S.) 456.
Effect of temporary condition which ceased before loss, under general provision
against increase of insurance risk, or specific provision against certain conditions. 10
L.R.A.(N.S.) 736; 28 L.R.A.(N.P.) 593; 33 I..R.A. (N.S.) 240.
Effect of temporary removal of property.
43 Am. Rep. 34.
"Vacant and unoccupied," significance of those and like expressions. 10 Am. St.
Rep. 390.
"
"Hazardous'* and
extrahaznrdor*." meaning of. 97 Am. Dec. 798.
Hazardous and prohibited article k«i»t in the ordinary course of business. 24 Am.
Rep. 150.
When use or keeping of forl>i<W >n materials avoids policy. 24 Am. Rep. 150.
Condition against keeping petroleum or other inflammable fluids, when violated. 37
Am. Rep. 650.
What results In increase of hazard. 66 Am. St. Rep. 691.
When alterations in premises avoid police. 26 Am. St. Kep. 407.
Construction of conditions as to us*' of premises. 30 Am. St. Rep. 731.
As to similar provision in Cal. Civ. Code, § 27i3, see Slinkard v. Manchester Fire
Assur. Co., 122 Cal. 595, 55 Pae. 417.
§ 6621. Not if risk not increased. An alteration in the use or condition
of n thing insured from that to which it is limited by the policy, which does
not increase the risk, does not affect a contract of fire insurance. [R. C. 1905,
is
t.

§

605 1 Civ. C. 1877, § 1631; R. C. 1899,
A* to similar provision in Cal. Civ. Code,
;

§ 4605.]
f 2754. see Slinkard v. Manchester Fire

Assur. Co., 122 Cal. 595. 55 Pae. 417.

A contract of
§ 6622. When contract unaffected, though risk increased.
fire insurance is not affected by any act of the insured subsequent to the
execution of the policy, which does not violate its provisions, even though
it increases the risk and is the cause of a loss.
[B. C. 1905, § 6055; Civ. C.
1877. § 1632: R. C. 1899, § 4606.]
§ 6G23. Measure of indemnity. If there is no valuation in the policy, the
measure of indemnity in an insurance against fire is the full amount stated
in the policy but the effect of a valuation in a policy of fire insurance is the
same as in a policy of marine insurance. [R. C. 1905, § 6056; Civ. C. 1877,
§ 1633: R. C. 1899, § 4607.]
§ 6624. Face of policy to be paid in case of loss. Whenever any policy of
insurance shall be written to insure any real property in this state against
loss by fire and that property insured shall be destroyed without fraud on
the part of the insured or his assigns, the stated amount of, the insurance
written in such policy shall be taken conclusively to be the true value of the
property insured. [1907. eh. 158.]
§ 6625. Standard policy. No fire insurance company, corporation or association, their officers or agents, shall make, issue, use or deliver for use any fire
insurance policy or renewal of any fire policy on property in this state other
than such as shall conform in all particulars as to blanks, size of type, context, provisions, agreements and conditions with the printed form of contract
or policy heretofore filed in the office of the commissioner of insurance as a
;
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standard policy for this state and no other or different provisions, agreement,
condition or clause shall in any manner be made a part of such contract
or policy or be indorsed thereon or delivered therewith, except as follows.
to wit
1. The name of the company, its location and place of business, the date
of its incorporation or organization, and the state or county under which
the same is organized, the amount of paid up capital stock, whether it is a
stock or mutual company, the names of its officers, the number and date
of the policy; and if it is issued through a manager or agent of the company, the words, " this policy shall not be valid until countersigned by the
**
duly authorized manager or agent of the company, at
may be printed on policies issued on property in this state.
2. Printed or written forms of description and specifications or schedules
of the property covered by any particular policy and any other matter necessary to express clearly all the facts and conditions of insurance on any particular risk, which facts or conditions shall in no case be inconsistent with or
a waiver of any of the provisions or conditions of the standard policy herein
provided for may be written upon or attached or appended to any policy
issued on property in this state.
3.
company, corporation or association organized or incorporated und*-r
and in pursuance of the laws of this state or elsewhere, if entitled to do busi
ness in this state, may with the approval of the commissioner of insurance,
if the same is not already included in the standard form as filed in the offieiof the commissioner of insurance, print on its policies any provision which i*
is required by law to insert therein, if such provision is not in conflict with
the laws of this state or the United States, or of the provisions of the standard
form provided for herein, but said provision shall be priuted apart from tinother provisions, agreements or conditions of the policy and in type nor
smaller than the body of the policy and under a separate title, as follows
44
Provisions required by law to be stated in this policy " and be a part of said
:

A

policy.
4. There may be indorsed on the outside of any policy herein provided for
the name, with the word
agent or agents " and place of business, of any
insurance agent or agents, either by writing, printing, stamping or otherwise.
5. When two or more companies, each having previously complied with
the laws of this state, unite to issue a joint policy, there may be expressed
in the heading of such policy the fact of the severalty of the contract; also the
proportion of premiums to be paid to each company and the proportion of
liability which each company agrees to assume.
And in the printed conditions of such policy the necessary change may be made from the singular
to the plural number, when reference is had to the companies issuing such
policies.
[11. C. 1905, § G057: 1890, ch. 74, § 4; R. C. 1895, § 460S.]
' 4

Insurance commissioner cunnot compel use of standard policy prepared by himself.
Phenix Ins. Co. v. Perkins, 19 S. D. 50, 101 N. W. 1110.
Policies of insurance in the
§ 6626. Construction of standard policy.
form prescribed by the last section shall be in all respects subject to the same
rules of construction as to their e{?ect or the waiver of any of their provisions
[R. C. 1905, § 6058; R. C.
as if the form thereof had not been prescribed.
1895. § 4609.]
Policv of insurance cannot be avoided after loss where premium waa received with full
knowledge of factor. Leisen T. St. Paul F. & 11. Inc. Co., 20 N. D. 816, 30 L.R.A.(N.S.)
M9, 127 N. VV. 837.

•

i

1

..."

.
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LIFE AND HEALTH INSURANCE.
.

An insurance upon life may be made payable
§ 6627. When payable.
on the death of the person or on his surviving a specified period, or periodicallv so long as he shall live, or otherwise contingently on the continuance
or termination of life. [B. C. 1905, § 6059; Civ. C. 1877, § 1634; R. C. 1899,
§ 4610.]
§ 6628. In whom person has insurable interest. Every person has an insurable interest in the life and health
L Of himself.
2. Of any person on whom he depends wholly or in part for education or
support.
3. Of any person under a legal obligation to him for the payment of money,
or respecting property or services, of which death or illness might delay or
prevent the performance; and,
4. Of any person upon whose life any estate or interest vested in him
depends. [B. C. 1905, § 6060: Civ. C. 1877. § 1635; R. C. 1899, § 4611.1
s

•

Conflict of laws as to insurable interest. 63 L.R.A. 856; 23 L.R.A.(N.S.) 976.
Insurable interest in the life of another, and necessity of. 57 Am. Dec. 93; 46 Am.
Rep. 189; 52 Am. Rep. 138 j 58 Am. Rep. 852.
When life insurance regarded as wagering contract because of the small insurable
interest.
60 Am. Rep. 729.
128 Am. St. Rep.
Life insurance in favor of persons having no insurable interest.
302.

Defense of want of insurable interest aa affected bv incontestable clause. 42 L.R.A.
257; 5 L.R.A.(N\S.) 747.
Consent of person whose life ia insured, as a condition. SO L.R.A. 58G.
Insurable interest in life of parent or child or other relative by blood. 54 L.R.A. 225.
Wife's right to insure life of husband.
53 L.R.A. 817.
Ri<?ht to insure life of betrothed husband.
53 L.K.A. 825.
Validity of life insurance for benefit of betrothed wife. 19 L.R.A. 187.
Insurable interest of husband as such, in life of wife. 2 B. R. C. 410.
Insurable interest in life of foster child or foster parent. 46 L.R.A. (N'.S.) 779.
Insurable interest of adult child in life of parent. 19 L.R.A. (N.S.) 233.
1172.
Insurable interest of cousin.
14 L.R.A. (N.S.
Insurable interest of brother or sister in other's life. 45 L.R.A. (N.S.) 982.
Right to take life insurance for benefit of stranger. 25 L.R.A. 027.
Insurance on life in favor of paramour. 47 L.R.A. (N.S.) 252.
Insurance on life of officer of corporation for benefit of the corporations.
16
L.R.A. (N.S.) 1020.
Insurable interest in animals. 44 L.R„A.(N.S.) 569.
Who is a member of the " family " within contract of benefit society. 3 L.R.A.(N.S.)
)

334.

Who

is a " dependent
within statute or rules defining beneficiaries of mutual benefit
2 L.R.A. (N.S.) 653; 36 L.R.A. (N.S.) 208; 37 L.R.A. (N.S.) 1191.
Lifect of the death of a beneficiary before that of the person whose life is insured.
11 Am. St. Rep. 721.

societies.

A policy of insurance upon life or health may
§ 6629. Policy transferable.
pass by transfer, will or succession to any person, whether he has an insurable
interest or not, and such person mav recover upon it whatever the insured
might have recovered.
[R. C. 1905, § 6061; Civ. C. 1877, § 1636; R. C. 1899.
§ 4612.]
Policy

made payable to insured or his personal representative may be willed, but it is
subject to statutory allowance of surviving husband or wife and minor children. Meyer
Meyer, 25 S. D. 59H. 127 N. W. 595.
Assignment of life insurance policy. 87 Am. St. Rep. 484.
Validity of assignment of life insurance policy to one having no insurable interest.
27 Am. St. Rep. 327; 16 Am. St. Rep. 906.
Validity of assignment bv beneficiary having no insurable interest to one paying
premiums. 3 L.R.A. (N.S.) 952.
T.
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insurance policy to one having no insurable interest
of cover for a wager policy. 6 L.R.A.(NJS.)

made by way

128.

§ 6630. When notice of transfer unnecessary. Notice to an insurer of a
transfer or bequest therefor is not necessary to preserve the validity of a policy
of insurance upon life or health, unless thereby expressly required.
[Li. C.
1905, § 6062; Civ. C. 1877, § 1637 R. C. 1899, § 4613.J
6631.
Measure of indemnity. Unless the interest of a person insured is
§
susceptible of exact pecuniary measurement, the measure of indemnity under
a policy of insurance upon life or health is the sum fixed in the policy.
[R. C.
1905, § 6063; Civ. C. 1877, § 1638; R. C. 1899, § 4614.]
Any person who shall solicit an application for
§ 6632. Agent defined.
insurance upon the life of another shall, in any controversy between the
assured or his beneficiary and the company issuing any policy upon such application, be regarded as the agent of the company and not the agent of the
assured.
[1907. ch. 146.J
In all suits on policies of insur§ 6C33. Suicide no defense after one year.
ance on life issued by any regular or assessment or fraternal beneficiary association, company or corporation, doing business in this state, it shall be no
defense after the policy has been in force one year, that the insured committed
suicide, and any provision or stipulation in the policy to the contrarv shall
be void. [1911. ch. 157; R. C. 1905, § 6064; 1903, ch. 111.]
Defense that insured committed suicide cannot be set up, when suicide oecurs after
expiration of one year from date of policy. Harrington v. Mutual L. Ins. Co., 21 N. D.
;

447, 34 L.R.A. (X.S.) 373, 131 X. \Y. 246.
Power of legislature to forbid defense of suicide in life insurance. 31 L.R.A. 831.
63 L.R.A. SG7; 23
Conflict of laws as to suicide provision in insurance contract.
L.R.A. (X.S.) 981.
Suicide as a defend to action on life insurance policy.
59 Am. Dec. 487; 3 Am.
Rep. 434; 19 Am. Rep. C28; 84 Am. St. Rep. 539.
Effect of words "sane or insane" or other words relating to mental condition in
euicidc clause in policy.
17 L.K.A. (X.S.) 260.
Suicide while sane as a defense to an action on a policy or certificate containing no
provision as to effect of suicide.
8 L.R.A. (X.S.) 1124.
Death from suicide as one caused through external, violent and accidental means.
7 L.R.A. ( X.S.) 22:!.
Necessity that suicide he reasonable ami legitimate consequence of violation of law
13
A. (X.S.) 161.
in order t"o relieve insurer.
Retroactive effect of resolution of mutual insurance company changing period during
which policy may be contested for sulfide. 12 L.R.A. (X.S.) 504.
42 L.R.A. 253, 260.
Incontestability of policy where defense is suicide.
Conclusiveness of proof of death as to suicide. 44 L.R.A. 853.
Duty of insured to negative suicide. 4 L.R.A. (X.S.) 636.
Burden of proof as to suicide in action on life insurance policy. 4 L.R.A. (X^.) 636.
Insanity as affecting condition as to suicide. 35 L.R.A. 258.
Liability under accident policy for death during delirium. 46 L.R.A.(X.S.) 543.
Subsequent by-law excluding or reducing liability in case of suicide. 46 LJLA.(N.S.)
303.

'
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CHAPTER
STANDARD FORMS OF INSURANCE
ANCE

81.

POLICIES.
POLICIES.

PROVISIONS IN LIFE INSUR-

No policy of life insurance
§ 6634. Authority required to issue policies.
shall be issued or delivered in this state and no policy of life insurance of a life
under
the
laws
of
this state shall be issued,
insurance company organized
[1907, ch. 140, § 1.]
unless authorized by the provisions of this article.
The following are established as standard forms
§ 6635. Standard forms.
which policies of life insurance may be issued and delivered in this state,
and in which policies of life insurance of life insurance companies organized
under the laws of this state may be issued
in
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NORTH DAKOTA STANDARD UFE INSURANCE
(Insert

Ordinary " or

44

44

§

CGoo

POLICY.

Limited Payment.*')
Life

Age

Amount $

Premium $

Of North Dakota.
In consideration of
dollars, receipt of which is hereby
acknowledged, and of the payment of (insert amounts and times of payments
44
of premiums) until (insert
the death of the insured " in ordinary life and
14
full year's premiums shall have been paid or until the prior death of
the insured " in limited

payment

life).

Promises to pay upon receipt at the borne office of the
in
of
of due proof of death of
county of
state of North Dakota, herein called the insured,
"
"
to
with
(insert
out
if so desired)
beneficiary
right of revocation,
dollars, less any indebtedness hereon to the
company and any unpaid portion of the premium for the then current policy

company

,

year.

Change of Beneficiary. When the right of revocation has been reserved, or
any beneficiary under either a revocable or irrevocable
designation, the insured, subject to any existing assignment of the policy,
may designate a new beneficiary with or without reserving right of revocation
by filing written notice thereof at the home office of the company, accomIf any beneficiary
panied by the policy for a suitable indorsement thereon.
shall die before the insured and the insured shall not have designated a new
beneficiary the interest of such beneficiary shall be payable to the insured
14
44
(insert
his "or
her "), executors, administrators or assigns.
Payment of Premiums. The company will accept payment of premiums at
other times than as above stated, as follows:
in case of death of

Except as herein provided the payment of the premium or installment
thereof shall not maintain the policy in force beyond the date when the next
premium or installment thereof is payable.
All premiums are payable in advance at said home office, or to an agent of
the company upon delivery of the receipt signed by one or more of the following officers of the company (insert titles of officers who may sign receipts) and
countersigned by the said agent.
grace of one month, subject to any interest charge at the rate of .... pei*
centum per annum, shall be granted for the payment of every premium after
If the
the first, during which month the insurance shall continue in force.
insured shall die during the month of grace, the overdue premiums will be
deducted from any amount payable hereon in any settlement hereunder.
Conditions.
(The policy may here provide for restrictions of liability by
reason of travel, occupation, change of residence and suicide.
These restrictions, such as refer to military and naval services in time of war, must be
applicable only to cases where the act of the insured provided against occurs
within two years after the issuance of the policy.)
Incontestability.
The policy constitutes the entire contract between the
parties and sir.' 1, be incontestable from its date, except for nonpayments of
premiums and except as otherwise provided in this policy.
All statements
made by the insured shall in the absence of fraud be deemed representations
and not warranties, and no such statement shall avoid this policy, unless it is

A

*

1541

Digitized by

Google

§

6035

CIVIL CODE.

Standard Forms

of

contained in written application and a copy of such application shall be
indorsed upon or attached to this policy when issued. If the age of the insured
has been understated the amount payable hereunder shall be such as the
premium paid would have purchased at the correct age.
Participation. This policy shall participate in the surplus of the company
and beginning not later than the end of the (insert first, second or third
policy year, the company will annually determine and account for the portion
of the divisible surplus accruing hereon.
Dividends. Dividends at the option of the owner of this policy shall on
the
day of
of each year (here may be inserted
*'
after the first policy year " or " after the second policy year
be either:
1. Paid in cash, or,
2. Applied toward payment of any premium or premiums, or,
3. Applied to the purchase of paid-up additions to the policy, or,
4. Left to accumulate to the credit of the policy with interest at (here insert
a rate not exceeding that used by the company for calculating its reserves
per centum per annum and payable at the maturity of the policy, but with
drawable at the anniversary of the policy.
Unless the owner of the policy shall elect otherwise within three months
after the mailing by the company of a written notice requiring such election
the dividends shall be paid in cash.
Loans. After three full years' premiums have been paid, the company at
any time, while this policy is in force, will advance, on proper assignment ol
this policy, and on the sole security thereof at a rate of interest not greater
than .... per centum per annum, which interest if not paid annually shall
be added to the principal and bear the same rate of interest, a sum equal to.
or, at the option of the owner of the policy, less than the reserve at the end
of the current policy year on this policy and on any dividend additions thereto,
computed according to the (designate mortality table adopted by the company
tor computing reserve) mortality table and interest at the rate of (designate
rate of interest adopted by the company for computing reserves) per centum
per annum, less (here may be inserted not more than two and one-half) per
centum of the amount insured by this policy and of the dividend additions
11

thereto.

The company, however, will deduct from such loan value any existing
indebtedness to the company on the policy and any unpaid balance of the
for the current policy year, and may collect interest in advance on
Such loan may be deferred
the loan to the end of the current policy year.
by the company for not exceeding six months after the application therefor
is made.
Failure to repay any such advance or to pay interest shall not void
this policy, unless the total indebtedness hereon to the company shall be equal
or exceed such loan value at the time of such failure and until one month
after notice shall have been mailed by the company to the last known address
No condition other than as herein
of the insured and of the assignee, if any.
provided 6hall be exacted as a prerequisite to any such advance.
Assignment. No assignment of this policy shall be binding upon the company until it be filed with the company at its said home office. The company
assumes no responsibility as to the validity of any assignment.
Option of Surrender or Lapse. After this policy shall have been in force
three years the owner, within one month after any default, may elect (a) to
accept the value of this policy in cash, or, (b) to have the insurance continued
in force from date of default, without future participation and without the
right to loan, for its face amount, including any outstanding dividend additions, loss any indebtedness to the company thereon, or, (c) to purchase nonparticipating paid-up insurance payable at the same time and on the same

premium

conditions as this policy.
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The cash value will be the reserve at the date of default on this policy and
11
any dividend additions thereto, computed according to the (designate
mortality table adopted by the company for computing reserves) mortality
'able and interest at the rate of (designate rate of interest adopted by the
orapahy for computing reserves) per eentum per annum, less (here may be
userted not more than two and one-half) per centum of the amount insured
>>y this policy and of any dividend additions thereto, and less any existing
indebtedness to the company on this policy.
Payment of such cash value
;nay be deferred by the company for not exceeding six months after the application therefor is made.
The term for which the insurance will be continued
or the amount of the paid-up policy will be such as the cash value will purchase as a net single premium at the attained age of the insured according
to the (designate the mortality table adopted by the company for computing
reserves) mortality table and interest at the rate of (designate rate of interest
adopted by the company for computing reserves) per centum per annum.
If the owner shall not, within one month from default, surrender this policy
to the company at its home office- for a cash surrender value or for paid-up
insurance as provided in options (a) and (c) the insurance will be continued
as provided in option (b).
The figures in the following table are computed in accordance with the
above provisions and upon the assumption that there is no indebtedness on
the policy, and that there are no outstanding dividend additions.
(At the option of the company the following may be here inserted: " The
figures apply to a policy for $1,000.
.the loan.
As this contract is for $
cash or paid insurance available in any year will be $
, the amount stated
")
in the table for that year:
Cu&h

Ateitfi of

Year

3
4
5
b*

7
s

10
11

12
13
14
15

$.....«....»

••••*«•«•
.$

$
$

$
$

<!s

4

$

Years
•

Mentha

*•

Uiy*

••••••

.$

$
$
$
*
s

*

•«>•••••«

$
$

Continue! Imuran

T.ifa

latunnce

$..«*•«»*•».»
$

*
*
$
•

Paid up

Loan

$
$
$
$
$

$
$
$
$
$
^
$
$
»K

or

Value
v

*i>

$
$
•

1?
IS
10

•••••

$
$
*

20

$
$
$
Figures for later years will be furnished upon request.
Reinstatement. In case of continued temporary insurance under the above
provisions this policy upon evidence of insurability satisfactory to the company may be reinstated within the first three years of the term for which the
insurance is continued by payment of arrears of premiums with interest at
here insert not more than six) per centum per annum.
Options at Maturity. The insured, by written notice to the company at its
home office, and with the written consent of the assignee and irrevocable beneficiary, if any. may elect to have the net sum payable under this policy paid
i

either in cash or as follows:
1. Fv the payment of interest thereon at
per centum per annum
payable annually, to the payee under this policy at the end of each year
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by the payment upon the death of the

pay<-<-

of the said net sum and accrued interest to the executors, administrators or
assigns of the payee, unless otherwise directed in said notice.
2. By the payment of equal annual installments for a specified number of
years, the first installment being payable immediately, in accordance with th«*
following table for each one thousand dollars of said net sum.
3. By the payment of equal annual installments payable at the beginning
of each year for a fixed period of twenty years and for so many years longer
as the payee shall survive in accordance with the following table for each
one thousand dollars of said net sum.
Installments payable under options two or three which shall not have been
paid prior to the death of the payee shall be paid, unless otherwise directed in
said notice, to the executors, administrators or assigns of the payee.
If the insured shall not have directed otherwise, the beneficiary may, after
the death of the insured, by like written notice, and with the written consent
of the assignee, if any, select either of the above options.
Unless otherwise specified by the insured the payee may on any interest date
receive the amount yet due under option one. and may at any time receive th^
commuted value of payments yet to be made, computed upon the name basi*
as option two in the following table, provided that no such commutation will
be made under three, except after the death of the payee occurring within
the aforesaid twenty years.

TABLE OF INSTALLMENTS FOR EACH
Option

Age

Number

of

Annual

IaiLaHinc-it.,

$1,000.

Option*

2.

Amount

of

Each

of

Installment

3.

Payee

trh -n I'oln-v
Become* Puv.ible

Amount

ni E»Ins'.aJhr.eut

<..

$
$
$
$
*
$
$
*
$
*
*
$
$
$
$
$
$
*
$
*
$
*
$
$
$
$
*
$
$
$
$
$
$
$
$
$
$
$
$
$
Agents are not authorized to modify this policy or extend the time for
paying a premium.
In witness whereof, the company has caused this policy to be executed this
day of

NORTH DAKOTA STANDARD LIFE INSURANCE POLICY.
Endowment.

Amount

Premium $

$

1'H
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of North Dakota.
dollars, receipt of which is hereby
acknowledged, and the payment of (here insert amounts and times of payments of premiums) until
full year's premiums shall have been paid or
until the prior death of the insured.
to
Promises to pay at the home office of the company in
of
state of North
county of
Dakota, herein called the insured, on the
day of
if the insured be then living, or upon receipt at said home office of due record
[proof] of the prior death of the insured, to
beneficiar.
with (insert " out " if so desired) right of revocation
dollars,
less any indebtedness hereon to the company and any unpaid portion of the

In consideration of

,

,

.',

.

premium for the then current policy year.
Change of Beneficiary. When the right of revocation has been reserved, or
any beneficiary under either a revocable or irrevocable
designation, the insured, subject to any existing assignment of the policy,
in case of the death of

may

designate a

new

beneficiary with or without reserving right of revocation

by filing written notice thereof at the home office of the company accompanied
by the policy for suitable indorsement thereon. If any beneficiary shall die
before the insured, and the insured shall not have designated a new beneficiary,
"
the interest of such beneficiary shall be payable to the insured (insert " his
or " her ") executors, administrators or assigns.
Payments of Premiums. The company will accept payments of premiums
at other times than as stated above, as follows:

Except as herein provided the payment of a premium or installment thereof
maintain the policy in force beyond the date when the next premium

shall not
<»r

installment thereof

is

payable.

All premiums are payable in advance at the said home office or to any agent
of the company upon delivery of a receipt signed by one or more of the following officers of the company (insert title* of officers who may sign receipts),
and countersigned by said agent.

A grace of one month, subject to an interest charge at the rate of .... per
centum per annum, shall be granted for the payment of every premium after
the first, during which month the insurance shall continue in force.
If the
insured shall die during the month of grace the overdue premium will be
deducted from any amount payable hereon in any settlement hereunder.
Conditions.
(The policy may here provide for restriction of liability by
reason of travel, occupation, change of residence and suicide.
These restrictions, except such as refer to military and naval service in time of war, must
be applicable only to cases where the act of the insured provided against
occurs within two years after the issuance of the policy.)
Incontestability. This policy constitutes the entire contract between the
parties and shall be incontestable from its date, except for nonpayment of
premiums and except as otherwise provided in this policy. All statements
made by the insured shall, in the absence of fraud, be deemed representations
and not warranties, and no such statement shall void this policy, unless it is
.ontained in a written application and a copy of such application shall be
indorsed upon or attached to this policy when issued. If the age of the insured
has been understated, the amount payable hereunder shall be such as the
premium paid would have purchased at the correct age.
Participation. This policy shall participate in the surplus of the company
and beginning not later than the end of the (insert first, second or third)
1545
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policy year the company will annually determine and account for the portion
of the divisible surplus accruing hereon.
Dividends. Dividends at the option of the owner of this policy shall on
the
day of
of each year (here may be inserted
" after the first, policy year " or " after the second policy year ") be either:
1. Paid in cash, or,
2. Applied toward the payment of any premium or premiums, or,
3. Applied to the purchase of paid-up additions to the policy, or,
4. Left to accumulate to the credit of the policy with the interest at (here
insert a rate not exceeding that used by the company in calculating its
reserves) per centum per annum and payable at the maturity of the policy,
but withdrawable on any anniversary of the policy.
Unless the owner of this policy shall elect otherwise within three months
after the mailing by the company of a written notice requiring such election,
the dividends shall be paid in cash.
Loans. After three full years' premiums have been paid the company at
any time while this policy is in force, will advance, on proper assignment of
the policy and on the sole security thereof, at a rate of interest not greater

than .... per centum per annum, which interest, if not paid annually, shall
be added to the principal and bear the same rate of interest, a sum equal to.
or, at the option of the owner of the policy, less than, the reserve at the end
of the current policy year, on this policy and on any dividend additions thereto,
computed according to the (designate mortality table adopted by the com-

pany for computing reserves) mortality table, and interest at the rate of
(designate rate of interest adopted by the company for computing reserves
per centum per annum, less (here may be inserted not more than two and
one-half) per centum of the amount insured by this policy and of any dividend
The company, however, will deduct from such loan value
additions thereto.
any existing indebtedness to the company on this policy, and any uupaid balance of the premium for the current policy year, and may collect interest in
Such loan may
advance on the loan to the end of the current policy year.
be deferred by the company for not exceeding six months after the application
therefor is made. Failure to repay any such advance or to pay interest shall
not void this policy, unless the total indebtedness hereon to the company shall
equal or exceed such loan value at the time of such failure and until one
month after notice shall have been mailed by the company to the last known
address of the insured and of the assignee, if any.
No conditions, other than as herein provided, shall be exacted as a prerequisite to any such- advance.
Assignment. No assignment of this policy shall be binding upon the company until it be filed with the company at its said home office. The company assumes no responsibility as to the validity of any assignment.
Options on Surrender or Lapse. After this policy shall have been in force
three full years the owner, within one month after any default, may elect
(a) to accept the value of this policy in cash, or, (b) to have the insuranee
continue in force from date of default without future participation and without
the right to loans, for its face amount, including any outstanding dividend
additions, less any indebtedness to the company hereon, or, (c) to purchase
nonpartieipating paid-up insurance payable at the same times and on the
same conditions as this policy. The cash value will be the reserve at the date
of default on this policy and on any dividend additions thereto computed according to the (designate mortality table adopted by the company for computing reserves^ mortality table aud interest at the rate of (designate rate of
interest adopted by the company for computing reserves) per centum per
annum less (here may K- inserted not more than two and onc-halH per centum
of tlx- amount insured by this policy and of any dividend additions thereto,
and less any existing imh-btedn-^s to th<> eompr.ny on this policy. Payment
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such cash value

may be

deferred by the

mouths after the application therefor
The term for which the insurance

is

§

company

b633

for not exceeding six

made.

will be continued or the amount of the
paid-up policy will be such as the cash value will purchase as a net single
premium at the attained age of the insured, according to the (designate the
mortality table adopted by the company for computing reserves) mortality
table and interest at the rate of (designate rate of interest adopted by the
company for computing reserves) per centum per annum. If the sum applicable to the purchase of temporary insurance shall be more than sufficient
to continue the insurance to the end of the endowment term named in this
policy the excess shall be used to purchase in the same manner nonparticipating paid-up pure endowment, payable at the end of the endowment term and
on the same conditions. If the owner shall not, within one month from default
surrender this policy to the company at the home office for a cash surrender
value or for paid-up insurance as provided in options (a) and (c) the insurance
will be continued as provided in option (b).
The figures in the following table are computed in accordance with the

above provisions and upon the assumption that there is no indebtedness on
the policy, and that there are no outstanding dividend additions.
(At the option of the company the following may be here inserted: " The
figures apply to a policy of $1,000. As this contract is for $
the
loan, cash, paid-up insurance on pure endowment available in any year will be
,

the

amount stated
I'aitl

At End
Ve»r

3
4
0
6
7

8

•$>..»•««.

$
$

13
Id
16
17
18
19

20

......

.

$

$
$
$

*^

*)>••.

«...

$

$
i

$
$

•«•••••

.

••••«••
.......

.......

......

••«»•••
.......

«••••••
.......

......

it

*p

.».».*•
.......

$
$

••«•••••

$

..•••».
.......

*......

•••*«•••

«*fc>.

*•«••«

«•»«*«••

<$>»•••)•••«

$
$

$
$

$.**••»

*f>.

$

*|>..*.».«

$
$

«$>••••••*

$
$
$
$

Pure

Eodowm«at

d Insurance
Months
Days

Conti-iu

Years

*
$

«••«•••

1.2

14

lnsirame

$
$

••«..•,
<p

year.")

Up

Etiilovv-'nont

Lobu Valu.

$
$

*J)

9

10
11

C;i h or

of

$
$

in the table for this

.»••*..

$.«••>••«

«$>•••••••

$*•••**•>•

$
$
$
$

$
$
$
$

$
$
$
$

Figures for later years will be furnished upon request.
Reinstatement. In case of continued temporary insurance under the above
provision this policy upon evidence of insurability satisfactory to the company
may be reinstated within the first three years of the term for which the insurance is continued by payment of arrears of premiums with interest at (here
insert not greater than six) per centum per annum.
Options at Maturity. The insured, by written notice to the company at its
home office, and with written consent of the assigned and irrevocable beneficiary, if any, may elect to have the net sum payable under this policy paid
either in cash or as follows:
per centum per annum pay1. By the payment of interest thereon at
able annually, to the payee under this policy at the end of each year during
the life of the payee and by the payment upon the death of the payee of the
1547
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said net sum and accrued interest to the executors, administrators or assigns
of the payee, unless otherwise directed in said notice.
2. By the payment of equal annual installments for a specified number of
years, the first installment being payable immediately in accordance with
the following table for each one thousand dollars of said net sum.
3. By the payment of equal annual installments payable at the beginning
of each year for a fixed period of twenty years, and for so many years longer
as the payee shall survive, in accordance with the following table for each
one thousand dollars of said net sum.
Installments payable under options two or three which shall not have been
paid prior to the death of the payee shall be paid, unless otherwise directed
in said notice, to the executors, administrators or assigns of the payee.
If the insured shall not have directed otherwise the beneficiary may, after
the death of the insured, by like written notice, and with the written consent
of the assignee, if any, select either of the above options.
Unless otherwise specified by the insured the payee may on any interest
date receive the amount yet due under option one, and may at any time receive
the commuted value of payments yet to be made, computed upon the same basis
as option two in the following table, provided that no such commutation will
be made under three except after the death of the payee occurring within
the aforesaid twenty years.

TABLE OF INSTALLMENTS FOR EACH
Option
Number

of

Amount

of

Each

Amount

Pay.ibie

Installment

of

Each

Policy Becomaa

$

Insi»!lii>e.ii

*
$
$
$
$
$
$
$

$.-....

$
$
$

:

3.

An of Poyoa when

nuil
Installments

•

$1,000.

Option

2.

An-

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
*
*
$
$
$
$
$
$
$
$
Agents are not authorized to modify this policy or to extend the time for
paying a premium.
In witness whereof the company has caused this policy to be executed this
day of
(Insert

NORTH DAKOTA STANDARD LIFE INSURANCE POLICY.
"Ordinary" or "Limited Payment ") Life Fixed Survivorship
Annuity.

Age
Premium, $

Amount, $
151S
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of North Dakota.
dollars, receipt of which ib hereby acIn consideration of
knowledged, and of the payment of (here insert amounts and times of pay"
ments of premium) until (insert
the death of the insured " in ordinary life
and "
full year's premiums shall have been paid or until the prior death
of the insured " in limited payment life).
Promises to pay at its home office in
* .
to
dollars in twenty equal annual installments of $
41
(herein called the beneficiary), (insert
his " or " her ") executors, administrators or assigns, with (insert " out " if so desired) right of revocation, if
(insert " he " or " she ") survives the insured (otherwise to the executors,
administrators or assigns of the insured) the first installment being payable
immediately upon receipt of due proof of the death of the insured, any indebtedness to the company on this policy, together with the balance, if any,
of the then current year's premium being deducted from the amounts first
payable under this contract.
Should the beneficiary live to receive the twenty installments payable to
(insert " him " or " her ") as above provided, the company will pay (insert
" him " or " her ") annually during the remainder of (insert " his " or
" her ") life the sum of $
beginning one year after the date when
the twentieth installment payable hereunder shall fall due.
Change of Beneficiary. "When the right of revocation has been reserved, or
in case of the death of any beneficiary under either a revocable or irrevocable
designation, the insured subject to any existing assignment of the policy, may
designate a new beneficiary with or without reserving right of revocation,
by filing written notice thereof at the home office of the company, accompanied
by the policy for suitable indorsement thereon. If any beneficiary shall die
before the insured and the insured shall not have designated a new beneficiary, the interest of such beneficiary shall be payable to the insured (insert
" his " or " her ") executors, administrators or assigns. If a new beneficiary
shall be designated only twenty annual installments will be payable under
this policy, and future (if necessary, insert " semi " or " quarterly ") annual
premiums will be reduced to
dollars each.
Payment of Premiums. The company will accept payment of premiums at
other times than as stated above, as follows:
,

Upon

return of this policy to the company accompanied by evidence satisfactory to the company of the death of the beneficiary the company will
reduce the future (here insert " annual,*' " semi-annual " or " quarterly
premium to $
each.
Except as herein provided the payment of a premium or installment thereof
policy
shall not maintain the
in force beyond the date when the next premium
or installment thereof is payable.
All premiums are payable in advance at said home office, or to an agent of
the company upon delivery of a receipt signed by one or more of the following
officers of the company (insert titles of officers who may sign receipts) and
countersigned by said agent.
A grace of one month subject to an interest charge at the rate of
per centum per annum shall be granted for the payment of every premium
after the first, during which month the insurance shall continue in force. If
the insured shall die during the month of grace the overdue premium will be
deducted from any amount payable hereon in any settlement hereunder.
Conditions.
(The policy may here provide for restriction of liability by
reason of travel, occupation, change of residence and suicide. These restrictions, except such as refer to military and naval service in time of war,
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must be applicable only to cases where the act of the insured provided against
occurs within two years after the issuance of the policy.)
Incontestability.
This policy constitutes the entire contract between the
parties and shall be incontestable from its date, except for nonpayment of
premiums and except as otherwise provided in this policy. All statements
made by the insured shall in the absence of fraud be deemed representations
and not warranties and no such statement shall void this policy unless it is
contained in a written application and a copy of such application shall be
indorsed upon or attached to this policy when issued.
If the age of the insured has
ficiary has been overstated, the

the

been understated or

if

the age of the beneshall be such as

amount payable hereunder
premium paid would have purchased at the correct age.

Participation. This policy shall participate in the surplus of the company
and beginning not later than the end of the (insert first, second or third)
policy year the company will annually determine and account for the portion
of the divisible surplus accruing thereon.
Dividends. Dividends at the option of the owner of the policy shall on the
day of
of each year (here may be inserted " after the
first policy year " or " after the second policy year " be either:

Paid in cash, or,
Applied toward the payment of any premium or premiums, or,
Applied to the purchase of paid-up additions to the policy, payable in
twenty annual installments at the same times as the original amount insured
under this policy is payable. The payments of sueh twenty installments shall
discharge the company from all liability on account of such dividend ad1.

2.

o.

ditions, or.
4. Left to accumulate to the credit of the policy with interest at (here insert
a rale not exceeding that used by the company in calculating its reserves)
per centum per annum and payable at the maturity of the policy, but withdrawable on any anniversary of the policy.
Unless the owner of this policy shall elect otherwise within three months
after tiie mailing by the company of a written notice requiring such election,
the dividends shall be paid in cash.
Leans. After three full year's premiums have been paid, the company at
any time, while this policy is in force, will advance on the proper assignment
of this policy and on the sole security thereof, at a rate of interest not greater
per centum per annum, which interest if not paid annually shall
than
be added to the principal and bear the same rate of interest, a sum equal to.

option of the owner of the policy, less than, the reserve at the end of
the current policy year required to provide for the twenty installments payable under this policy and for any dividend additions thereto and no more,
computed according to the (designate mortality table adopted by the company
for computing reserves') mortality table and interest at the rate of (designate
rate of interest adopted by the company for computing reserves) per centum
per annum, less (here may be inserted not more than two and one-half) per
centum per annum of the amount insured by the policy, and of any dividend
additions thereto. The company will deduct, however, from such loan value
any existing indebtedness to the company on the policy and any unpaid balance
of the premium for the current policy year, and may collect interest in advance on the loan to the end of the. current policy year. Such loan may
be deferred by the company for not exceeding six months after the application
therefor is made. Failure to repay any such advance or to pay interest shall
not void this policy unless the total indebtedness hereon to the company shall
equal or exceed such loan value at the time of such failure, and until one
month after notice shall have been mailed by the company to the last known
address of the insured and of the assignee, if any. No condition other than
as heroin provided shall be exacted as a prerequisite to any such advance.
or. at the
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Assignment'. No assignment of this policy shall be binding upon the comuntil it be filed with the company at its said home office. The coriipany
assumes no responsibility as to the validity of any assignment.
Options on Surrender or Lapse. After this policy shall have been in force
three full years the owner, within one month after any default may elect.

pany

To accept the value of the policy
To have the insurance continued

in cash, or,
in force from date of default without
future participation and without the right to loans, for its face amount, including any outstanding dividend additions, less any indebtedness to the com(a)
(b)

pany hereon, or,
(c) To purchase nonparticipating paid-up insurance, payable except as
hereinafter provided, at the same time and on the same conditions as this
policy. The cash value will be the reserve at the date of default required to
provide for the twenty installments payable under this policy and for any
dividend additions hereto, computed according to the (designate mortality
table adopted by the company for computing reserves) mortality table and
interest at the rate of (designate rate of interest adopted by the company
for computing reserves) per centum per annum, less (here may be inserted not
more than two and one-half) per centum of the amount insured by this policy
and of any dividend additions thereto, and less any existing indebtedness to
the company on this policy. Payment of such cash value may be deferred by
the company for not exceeding six months after the application therefor is
made. The term for which the insurance will be continued or the amount
of the paid-up policy will be such as the cash value would purchase as a net
single premium at the attained age of the insured according to the (designate
the mortality table adopted by the company for computing reserves) mortality
table and interest at the rate of (designate the rate of interest adopted by
the company for computing reserves) per centum per annum. If the owner
shall not within one month from default surrender this policy to the company
at its home office for a cash surrender value or paid-up insurance as provided
in options (a) and (c) the insurance will be continued as provided in option
(b). The paid-up or continued temporary insurance will be payable in twenty
equal installments and a payment of twenty installments under either option
shall discharge the company from ail liability under this policy. The figures
in the following table are computed in accordance with the above provisions
and upon the assumption that there is no indebtedness upon the policy, and
that there are no outstanding dividend additions. (At the option of the company the following may be here inserted: " The figures apply to a policy for
$1,000. As this contract is for $
the loan, cash or paid-up insurance.
available in any year will be $
the amount stated in the table for
that year.")
,

At End
<*
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Ca.Uor

V car

I.ot»a

.

CooUoa -d Intuianet

PniJ up Ufa

Valuo

In,ur:inc-j

Ycirs

Mo-uhs

Days

$

..

7

•

s
9
10

.

.

11

.

1*2

.

$
$

U

S

...

*

$
$

T.{

V,

....

.

.

.

.

A

lr,
•

17
1.V.I

Digitized by

Google

•

CIVIL CODE.

6G35

§

At End
•

18
19
20

ol

Year

Cash or
Loon Value

Paid up Life
Insurance

Standard Forms of
Continued Insurance

Yean

Moutba

Days

...........

$
........
$
$
$
$
Figures for later years will be furnished upon request.
Reinstatement. In case of continued temporary insurance under the above
provisions this policy upon evidence of insurability satisfactory to the company may be reinstated within the first three years of the term for which the
insurance is continued by payment of arrears of premium with interest at
(here insert not greater than six) per centum per annum.
•

Agents are not authorized to modify this policy or extend the time for
paying the premium.
In witness whereof the company has caused this policy to be executed this
day of
.

.

. ..

NORTH DAKOTA STANDARD LIFE INSURANCE POLICY.
Endowment Fixed Survivorship Annuitv.
Age
Amount

Premium *$

$

of North Dakota.
In consideration of
dollars, receipt of which is hereby acknowledged, and of the payment of (here insert amounts in times of payments
of premiums) until
full year's premiums shall have been paid
or until the prior death of the insured.
Promises to pay at its home office in
dollars
in twenty equal annual installments of $
to the insured, the first
installment to be payable on the
day of
190...
,
,

and
if the insured shall die before receiving all the twenty
installments herein provided for, the remainder of such twenty installments
shall bo payable as they fall due to
(herein called the
beneficiary), (insert " his " or " her ") executors, administrators or assigns.
with
(insert M out " if so desired) right of revocation, if (insert
" he " or " she ") survives the insured, otherwise to the executors, administrators or assigns of the insured.
Should the insured die before (insert date of maturity) this policy shall
be payable to the beneficiary (insert " his " or " her ") executors, administrators or assigns, if (insert " he " or M she ") survives the insured, otherwise to the executors, administrators or assigns of the insured, (the first
installment, being payable immediately upon receipt of due proof of the death
of the insured.)
Any indebtedness to the company on this policy together with the balance,
if any. of the then current year's premium, will be deducted from the amounts
first payable under this contract.
Should the insured or beneficiary live to receive the twenty installments
payable as above provided, the company, beginning one year after the date
when the twentieth installment payable hereunder shall fall due, will pay
the sum of $....
annually to the insured, or, in the event of the
death of the insured, to the beneficiary the said annual payment to be due
and payable so long as either the insured or beneficiary is living.
Change of Beneficiary. When the right of revocation has been reserved, or
in case of the death of any beneficiary under either a revocable or irrevocable
designation, the insured, subject to any existing assignment of the policy.
1552
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may

designate a new beneficiary with or without reserving right of revocation
by filing written notice thereof at the home office of the company, accompanied by the policy for suitable indorsement thereon.
If any beneficiary shall die before the insured and the insured shall not have
designated a new beneficiary the interest of such beneficiary shall be payable
44
44
to the insured, (insert
his " or
her ") executors, administrators or assigns. If a new beneficiary shall be designated only twenty annual installments will be payable under this policy, and future, (if necessary, insert
44
semi " or 44 quarter ") annual premiums will be reduced to
dollars each.
Payment of Premiums. The company will accept
other times than as stated above, as follows

payment

of

premiums at

Upon return of this policy accompanied by evidence satisfactory to the
company of the death of the beneficiary the company will reduce the future
44
(here insert
annual," 44 semi-annual " or 44 quarterly ") premiums to $
each.

Except as herein provided the payment of a premium or installment. thereof
beyond the date when the next premium
or installment thereof is payable. All the premiums are payable in advance at
said home office, or to any agent of the company upon delivery of a receipt
signed by one or more of the following officers of the company (insert titles of
officers who may sign receipts) and countersigned by said agent.
A grace of one month subject to an interest charge at the rate of
per centum per annum shall be granted for the payment of every premium
after the first, during which month the insurance will continue in force. If
the insured shall die during the month of grace the overdue premium will be
deducted from any amount payable hereon in any settlement hereunder.
Conditions.
(The .policy may here provide for restrictions of liability by
reason of travel, occupation, change of residence and suicide. These restrictions, except such as refer to military and naval service in time of war, must
be applicable only to cases where the act of the insured provided against
occurs within two years after the issuance of the policy.)
Incontestability. This policy constitutes the entire contract between the
parties and shall be incontestable from its date, except for nonpayment of
premiums and except as otherwise provided in this policy. All statements
made by the insured shall in the absence of fraud be deemed representations
and not warranties and no such statement shall void this policy unless it is
contained in a written application and a copy of such application shall be
indorsed upon or attached to this policy when issued.
shall not maintain the policy in force

If the age of the insured has
ficiary has been overstated, the

been understated, or if the age of the beneamount payable hereunder shall be such a.s

the premium paid would have purchased at the correct age.
Participation. This policy shall participate in the surplus of the company
and beginning not later than the end of the (insert first, second or thirds
policy year the company will annually determine and account for the portion
of the divisible surplus accruing thereon.
Dividends. Dividends at the option of the owner of this policy shall on
the
of each year (here may be inserted
day of
" after the first policy year "or 44 after the second policy year ") be either:
1. Paid in cash, or,
2. Applied toward the payment of any premium or premiums, or,
3. Applied to the purchase of paid-up additions to the policy, payable in
twenty annual installments at the same time as the original amount insured
under this policy is payable. The payment of such twenty installments shall
discharge the eompany from all liability on account of such dividend additions; or,
98

•
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4. Left to accumulate to the credit of the policy with interest at (here
insert a rate not exceeding that used by the company in calculating its reserves
per centum per annum and payable at the maturity of the policy, but withdrawable on any anniversary of the policy.
t

Unless the owner of this policy shall elect otherwise within three months
alter the mailing by the company of a written notice requiring such election,
the dividends shall be paid in cash.
Loans. After three full year's premiums have been paid the company at
any time, while this policy is in force, will advance, on proper assignment of
this policy and on the sole security thereof, at a rate of interest not greater
than
per centum per annum, which interest if not paid
annually shall be added to the principal and bear the same rate of interest,
a sum equal to, or, at the option of the owner of the policy, less than, the
reserve at the end of the current policy year required to provide for the
twenty installments payable under this policy and for any dividend additions
thereto, and no more, computed according to the- (designate mortality table
adopted by the company for computing reserves) mortality table, and interest
at the rate of (designate rate of iuterest adopted by the company for computing reserves) per centum per annum, less (here may be inserted not more
than two and one-half per centum) of the amount insured by this policy and
of any dividend addition thereto. The company, however, will deduct from
such loan value any existing indebtedness to the company on the policj' and
any unpaid balance of the premium for the current policy year, and may
collect interest in advance on the loan to the end of the current policy year
Such loan may be deferred by the company for not exceeding six months
after the application therefor is made. Failure to repay any such advance or
o pay interest shall not avoid this poliey unless the total indebtedness hereon
to the company shall oqual or exceed such loan value at the time of such
failure, and until one month after notice shall have been mailed by the company to the last known address of the insured and of the assignee, if any.
Xo condition other than as herein provided shall be exacted as a prerequisite
:

any such advance.
Assignment. No assignment of this policy shall be binding upon the company until it be filed with the company at its said home office. The company
assumes no responsibility as to the validity of the assignment.
Options on Surrender or Lapse. After this policy shall have been in force
iliree full years the owner, within one month after any default, may elect
(a) To accept the value of this policy in cash, or,
(b) To have the insurance continued in force from date of default, without
'uture participation and without the right of loans, for its face amount,
including outstanding dividend additions, less any indebtedness to the comto

:

pany hereon,

or,

(c) To purchase nonparticipating paid-up insurance, payable, except as
hereinafter provided, at the same time and on the same conditions as this
policy. The cash value will be the reserve at the date of default required to
provide for the twenty installments payable under this policy and for any
dividend additions thereto, computed according to the (designate mortality
table adopted by the company for computing reserves) mortality table and
interest at the rate of (designate rate of interest adopted by the company for
computing reserves) per centum per annum, less (here may be inserted not
more than two and one-half) per centum of the amount insured by this policy
and of any dividend additions thereto, and less any existing indebtedness to
the company on this policy. Payment of such cash value may be deferred by
the company for not exceeding six months after the application therefor is
made. The term for which the insurance will be continued or the amount of
the paid-up policy will be such as the cash value will purchase as a net single
premium at tin- attained ape of Ihe insured according to the (designate the
155
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mortality table adopted by the company for computing reserves) mortality
table and interest at the rate of. (designate rate of interest adopted by the
company for computing reserves) per centum per annum. If the sum applicable to the purchase of temporary insurance shall be more than sufficient to
continue the insurance to the end of the endowment term named in this policy,
the excess shall be used to purchase in the same manner nonparticipating,
paid-up pure endowment, payable at the end of the endowment term and on
the same conditions.

owner shall not within one month from default surrender this policy
company at its home office for a cash surrender value or for paid-up
insurance as provided in options (a) and (c) the insurance will be continued
as provided in option (b). The paid-up or continued temporary and pure
endowment insurance will be payable in twenty equal annual installments
and the payment of twenty installments under cither option shall discharge
If the

to the

company from all liability under this policy.
The figures in the •following table are computed in accordance with the
above provisions and upon the assumption that there is no indebtedness on the
policy, and that there are no outstanding dividend additions.
(At the option of the company the following may be here inserted: " The
figures apply to a policy of $1,000. As this contract is for $
the
loan, cash, paid-up insurance or pure endowment available in any year will
he
the amount stated in the table for that year.")
the

,

At End

7

S
9
10

U

12

13
14

15
16
17

18
19

-0

Y ud Up

Cash
Loan

or

o*

\i«
3
4
5
6

$
$
$
$

Months

Days

$
$

$
$
$
*
4*

<f>

...........

<$>.....

ij)

$
$
$.

.......
.......

.......
.......

.......
.......

$
*
$
$

$
$
$
$
$

$
$
$
$
*

Pur«
Years

$

$
<f.

Itjumuct

$.••*..••<••«
$
$

$
$

$

»J)

$.
$.
$.
$.
$.

$

.......

Em!oww*at

Coniitmcd Insurance

E:.<!o*v.^nt

Value

.......

.......

.......

^
$.
$.
$.
$.
$.

Figures for later years will be furnished upon request.
Reinstatement. In case of continued temporary insurance under the above
nrovi.-ious this policy upon evidence of insurability satisfactory to the company may be reinstated within the first three years of the terra for which
he insurance is continued by payment of arrears of premiums with interest at
here insert not- greater than six) per centum per annum.

Agents are not authorized to modify this policy or to extend the time for
paying a premium.
In witness whereof, the company has caused this policy to be executed this
day of
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NORTH DAKOTA STANDARD LIFE INSURANCE POLICY.
Term.

*

Age

Amount $

't

Premium $

Of North Dakota.
In consideration of
dollars, receipt of which
herchy acknowledged, and of the payment of (here insert, amounts and

times of payments of premiums) until
full year's premiums shall
lave been paid or until the prior death of the insured, promises to pay
of due proof of
at the home office of the company in
the death of
county of
of
state of North Dakota, herein called the insured, within
years from the date hereof,
dollars, less any indebtedness
hereon to the company and any unpaid portion of the premium for the then
current policy year, at said home office, to
beneficiar
with (insert " out '"' if so desired) right of revocation.
Change of Beneficiary. When the right of revocation has been reserved, or
in case of the death of any beneficiary under either a revocable or irrevocable
designation, the insured, subject to any existing assignment of the policy, may
designate a new beneficiary with or without reserving the right of revocation
by filing written notice thereof at the home office of the company, accompanied
by the policy for suitable indorsement thereon. If any beneficiary shall die
before the insured and the insured shall not have designated a new beneficiary the interest of such beneficiary shall be payable to the insured, (insert
" his " or " her ") executors, administrators or assigns.
Payment of Premiums. The company will accept payment of premiums at
other times than as stated above, as follows

upon receipt

Except as herein provided the payment of a premium or installment thereof
maintain the policy in force beyond the date when the next premium

shall not

or installment thereof is payable.
All premiums are payable in advance at said home office, or to an agein
of the company upon delivery of a receipt signed by one or more of the
following officers of the ompany (insert titles of officers who may sign re
ceipts) and countersigned by said agent.
A grace of one month subject to an interest charge at the rate of
per centum per annum shall be granted for the payment of every premium
after the first, during which month the insurance shall continue in force. If
the insured shall die during the month of grace the overdue premium will be
deducted from any amount payable hereon in any settlement hereunder.
(The policy may here provide for restrictions of liability by
Conditions.
reason of travel, occupation, change of residence and suicide. These restrictions, except such as refer to military and naval service in time of war, must
be applicable only to cases where the act of the insured provided against
occurs within two years after the issuance of the policy.)
Incontestability. This policy constitutes the entire contract between the
parties and shall be incontestable, from its date, except for nonpayment of
premiums and except as otherwise provided in this policy. All statements
made by the insured shall in the absence of fraud be deemed representations
and not warranties and no such statement shall avoid this policy unless it is
contained in a written application and a copy of such application shall be indorsed upon or attached to this policy when issued. If the age of the insured
1556
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has been understated, the amount payable hereunder shall be such as the
premium paid would have purchased at the correct age.
Participation. This policy shall participate in the surplus of the company
and beginning not later than the end of the (insert first, second or third)
policy year the company will annually determine and account for the portion
of the divisible surplus accruing hereon.
Dividends. Dividends at the option of the owner of this policy shall on
the
day of
of each year (here may be inserted " after
i he first policy year " or " after the second policy year ")
be either
1.

2.

Paid in cash, or,
Applied toward the payment of any premium or premiums, or (the
company, may here provide for a further option,

policy, at the option of the

follows :)
3. Left to accumulate to the credit of the policy with interest at (here insert
a rate not exceeding that used by the company in calculating its reserves) per
centum per annum and payable at the maturity of the policy, or at the expiration of the term, but withdrawable on any anniversary of the policy.
Unless the owner of this policy shall elect otherwise within three months
after the mailing by the company of a written notice requiring such election,
the dividends shall be paid in cash.
Assignment. No assignment of this policy shall be binding upon the company, until it be filed with the company at its said home office. The company assumes no responsibility as to the validity of any assignment.
(If the term of the policy is for more than twenty years, the company
shall provide for continuance of insurance on surrender or lapse in the following form:)
iis

Continuance of Insurance on Lapse. In event of default in premium payments after this policy shall have been in force three full years, the reserve
(designate mortality table adopted by the company, for computing reserves) mortality tattle and interest at the rate of
designate rate of interest adopted by the company for computing reserves
per centum per annum, less (here may be inserted not more than two and
me-half) per centum of the amount insured by this policy will be applied
to the purchase of nonparticipating continued temporary insurance for th<face amount of this policy at net single premium rates at the attained age of
the insured according to the same table of mortality and rate of interest.
hereon according to the

TABLE OF CONTINUED INSURANCE.
Continued In«uranee

"t

Yo«i

Yean

Month*

D»y»

3

4
5
6
7
8

9
10
11

12
13
14
15
16
17
IS
19

20
1 ">.->r
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Figures for later years will be furnished upon request.
(If the term policy is for more than twenty years the company shall provide
for reinstatement in the following form:)
Reinstatement. Upon evidence of insurability satisfactory to the company
this policy may be reinstated within the first three years of the term for which
the insurance is continued by payment of arrears of premiums with interest
at (here insert not greater than six) per centum per annum.
Options at Maturity. The insured, by written notice to the company at its

home office and with written consent of the assignee and irrevocable beneiiciary, if any, may elect to have the not sum payable under this policy paid
either in cash or as follows
1. By the payment of interest thereon at
per centum per annum,
payable annually to the payee under this policy at the end of each year during
the life of the payee and by the payment upon the death of the payee of the
said net sum and accrued interest to the executors, administrators or assigns
of the payee, unless otherwise directed in said notice.
2. By the payment of equal annual installments for a specified number of
years, the first installment being payable immediately, in accordance with the
following table for each one thousand dollars of said net sum.
3. By the payment of equal annual payments payable at the beginning of
each year for a fixed period of twenty years and for so many years longer as
the payee shall survive, in accordance with the following table for each one
thousand dollars of said net sum.
Installments payable under options (2) or (3) which shall not have been
paid prior to the death of the payee shall be paid, unless otherwise directed
in said notice, to the executors, administrators or assigns of the payee.
If the insured shall not have directed otherwise the beneficiary may, after
the death of the insured, by like written notice, and with the written consent
of the assignee, if any, select eitjter of the above options.
Unless otherwise specified by the insured the payee may on any interest
date receive the amount, yet due under option (1), and may at any time receive the commuted value of payments yet to be made, computed upon the
same basis as option (2) in the following table, provided that no such commutation will be made under (3), except after the death of the payee occurring
within the aforesaid twenty years.

TABLE OF INSTALLMENTS FOR EACH

$1,000.

Option 3

Option 2
Number of

A« of

Atioant of

When Policy
Beoomm Payable

Ench

Anouil

total Intent

Installment*

Amount

Pay*a
,

E

of

ich

Installment

(Blank lines)
Agents are not authorized to modify this policy or to extend the time for
paying a premium.
In Witness "Whereof, the company has caused this policy to be executed
day of
this

NORTH DAKOTA STANDARD LIFE INSURANCE POLICY.
Term with

«A £3f C

Amount

renew and change.

right to
•

»

•

•

Premium $
OF NORTH DAKOTA.

In consideration of
is

dollars, receipt of

which

hereby acknowledged, and of the payment of (here insert amounts and times
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of payments of premium) until
full year's premium shall have
boon paid or until the prior death of the insured.
Promises to pay upon receipt at the home office of the company in
of due proof of the death of
county of
of
,
state of North Dakota, herein called the insured, •within
dollars, less
years from the date hereof,
any indebtedness hereon to the company and any unpaid portion of the premium for the then current policy year, at said home office, to
beneiiciar
with (insert " out " if so desired) right of revocation.
Change of Beneficiary. When the right of revocation has been reserved,
or in case of the death of any beneficiary under either a revocable or irrevocable designation, the insured, subject to any existing assignment of the
policy, may designate a new beneficiary with or without, reserving right of
revocalion by filing written notice thereof at the home office of the company,
accompanied by the policy for suitable indorsement thereon. If any beneficiary shall die before the insured and the insured shall not have designated
a new beneficiary the interest of such beneficiary shall be payable to the
insured (insert " his " or " her ") executors, administrators or assigns.
Payment of Premiums. The company will accept payment of premiums at
other times than as stated above, as follows:
,

Except as herein provided the payment of premium or installment thereof
maintain the policy in force beyond the date when the next premium
or installment thereof is payable.
All premiums are payable in advance at said home office, or to an agent of
the company upon delivery of a receipt signed by one or more of the following
officers of the company (insert titles of officers who may sign receipts) and
countersigned by said agent.
A grace of one month subject to an interest charge at the rate of
per centum per annum shall be granted for the payment of every premium
after the first, during which month the insurance shall continue in force.
If the insured shall die during the month of grace the overdue premium
will be deducted from any amount payable hereon in any settlement hereunder.
Conditions.
(The policy may here provide for restrictions of liability by
reason of travel, occupation, change of residence, and suicide. These restrictions, except such as refer to military and naval service in time of war,
must be applicable only to cases where the act of the insured provided against
occurs within two years after the issuance of the policy.)
Incontestability.
This policy constitutes the entire contract between the
parties and snail be incontestable from its date, except for nonpayment of premiums and except as otherwise provided in this policy. All statements made
by the insured shall in the absence of fraud be deemed representations and not
warranties and no such statement shall avoid this policy unless it is contained
in a written application and a copy of such application shall be indorsed upon
or attached to this policy when issued.
If the age of the insured has been understated, the amount payable hereunder shall be such as the premium paid would have purchased at the correct
shall not

age.
Participation.

This policy shall participate in the surplus of the company
later than the end of the (insert first, second and third)
policy year the company will annually determine and account for the portion
of the divisible surplus accruing hereon.
Dividends. Dividends at the option of the owner of this policy shall on the
day of
of each year (here may be inserted " after the
iirst jmli.-y year " or " alter the second policy year ") be either:

and beginning not

,
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Be paid

Standard Form*

of

in cash, or,

(The policy
2. Applied toward the payment of any premium or premiums.
at the option of the company may here provide for a further option, as
follows:)
3. Left to accumulate to the credit of the policy with interest at (here
insert a rate not exceeding that used by the company in calculating its reserves) per centum per annum and payable at the maturity of the policy, or at
the expiration of the term, but withdrawable on any anniversary of the policy.
Unless the owner of this policy shall elect otherwise within three months
after the mailing by the company of a written notice requiring such election,
the dividends shall be paid in cash.
Privilege of Renewal. The owner of this policy, if the insured be not over
the age of sixty-five years, may renew this policy for the further terms of
years each by written notice to the company at its said home
office accompanied by this policy for suitable indorsement on or before the
expiration of the insurance hereunder and by paying the premiums to be fixed
by the age on the birthday nearest to the date of such renewal in accordance
with the following table for each one thousand dollars of insurance; if the
insured shall be over the age of sixty-five years this policy may upon similar
notice be surrendered for an ordinary life policy which shall require premiums
during life in accordance with the following table for each one thousand
dollars of insurance.
*

TABLE OF PREMIUMS FOR RENEWALS.
Years

Attaint

Term Premium

Payab e in Advance
for Each SI. 000

Attained

Age

(Blank

Ordinary life Premium
Payable in Advuno?
for Bach SI .000

lines.)

Privilege to Change to Other Forms of Policies. The owner of this policy
at any time within the first
years exchange this policy for
a participating policy for the same amount or any less amount upon the
ordinary life, limited payment life, or endowment plan upon any anniversary
of the policy, or within the month of grace by surrendering the policy to the
company at said home office with written notice of the election and by paying
the premiums to be fixed by the age on the birthday nearest to the date of
such exchange according to the rates of the company then in force.
Assignment. No assignment of this policy shall be binding upon the company, until it be filed with the company at its said home office. The company
assumes no responsibility as to the validity of any assignment.
(If the term of the policy is for more than twenty years the company shall
provide for continuance of insurance on surrender or lapse in the followiug

may

form:)
Continuance of Insurance on Lapse. In event of default in premium pay
ments after this policy shall have been in force three full years, the reserve
hereon according to the (designate mortality table, adopted by the company
for computing reserves) mortality table, and interest at the rate of (designate
rate of interest adopted by the company for computing reserves) per centum
per annum, less (here may be inserted not more than two and one-half) per
centum of the amount insured by this policy will be applied to the purchase
of nonparticipating continued temporary insurance for the face amount of
this policy at net single premium rates at the attained age of the insured
according to the same table of mortality and rate of interest.
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TABLE OF CONTINUED INSURANCE.
At End
of

Continued Insur»noa

V«u

Yeara

Mouth*

Day*

4
5

6
7
8
9
10
11
12
13
14
15
16
17
18

19
20
Figures for later years will be given upon request.
(If the term of the policy is for more than twenty years, the company shall
provide for reinstatement in the followiug form:)
Reinstatement. Upon evidence of insurability satisfactory to the company
this policy may be reinstated within the first three years of the term for which
the insurance is continued by payment of arrears of premiums with interest
at (here insert not greater than six) per centum per annum.
Options at Maturity. The insured, by written notice to the company at its
home office and with the written consent of the assignee and irrevocable beneficiary, if any, may elect to have the net sum payable under this policy paid
either in cash or as follows
per centum per annum.
1. By the payment of interest thereon at
payable annually, to the payee under this policy at the end of each year during
the life of the payee and by the payment upon the death of the payee of the
said net sum and accrued interest to the executors, administrators or assigns
of the payee, unless otherwise directed in said notice.
2. By the payment of equal annual installments for a specified number of
years, the first installment being payable immediately, in accordance with
the following table for each one thousand dollars of said net sum.
3. By the payment of equal annual installments payable at the beginning
of each year for a fixed period of twenty years and for so many years longer
as the payee shall survive, in accordance with the following table for each
one thousand dollars of said net sum.
Installments payable under (2) or (3) which shall not have been paid prior
to the death of the payee shall be paid, unless otherwise directed in said notice,
to the executors, administrators or assigns of the payee.
If the insured shall not have otherwise directed the beneficiary may after
the death of the insured by like written notice and with the written consent
of the assignee, if any, select either of the above options.
Unless otherwise specified by the insured the payee may, on any interest
date, receive the amount yet due under option (1) and may at any time
receive the commuted value of payments yet to be made, computed upon the
vame basis as option (2) in the following table, provided that no such coramu1:it on will be made under (3). except after the death of the payee occur;

ring wi-hin the aforesaid twenty years.
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TABLE OP INSTALLMENTS FOR EACH
(Option 2)
Number

of

Annual
liiAkiUmeitti

Fortius of

W.OOO.

(Option 3)
Amouut

Ago

of

of I'nyoa

^Then PoUcw

Become Payabb

iMtOlmont

(Blank

Amount

ot

E-ich

ImuiIcmK

lines.)

Agents are not authorized to modify this policy or to extend the time for
payment of a premium.
In Witness Whereof, the company has caused this policy to be executed this
day of
[1907, ch. 140, § 2.]
§ 6635a. Single premium policies. Single premium policies may be issued in
in section 0u*35, omitting therefrom provisions or portions
thereof applicable only to other than single premium policies. Nonparticipating policies may be issued in any form prescribed in section 6635 if they shall
contain a provision that the polity shall be uonparticipating, and such policies
shall omit therefrom clauses for participation in the surplus of the company.

any form prescribed

I1D07, ch. 140, § 3.

§ 6635b. Term insurance. Policies issued on the standard forms prescribed
in section 6635 may provide for not more than one year preliminary term
insurance by corporation therein of the following clause immediately preceding
the " change of beneficiary " clause: " The first year's insurance under this
policy is term insurance." If the premium charged for term insurance under
a limited payment life preliminary term policy providing for the payment
of all premiums thereon in less than twenty years from the date of the policy
or under an endowment preliminary term policy, exceeds that charged for
like insurance under twenty payment preliminary term policies of the same
company, the reserve thereon at the end of any year, including the first, shall
not be less thau the reserve on the twenty payment preliminary term policy
issued in the same year and at the same age, together with an amount which
shall he equivalent to the accumulation of a net level premium sufficient to
provide for a pure endowment at the end of the premium-payment period
equal to the difference between the value at the end of such period of such
twenty payment preliminary term policy and the full reserve at such time of
such a limited pavment or endowment policv. [1909, ch. 149,- 1907, ch. 140,
§ 4.]

§ 6635c. Provisions of life policies. No policy of life insurance in form
other than as provided in section 6635 shall be issued in this state or be issued
by a life insurance company organized under the laws of this state unless the
same shall contain the following provisions:
1. A provision that all premiums shall be payable in advance either at the
home office of the company, or to an agent of the company, upon delivery of
a receipt signed by one or more of the officers who shall be named in the policy.
2. A provision for a grace of one month for the payment of every premium
after the first, which may be subject to an interest charge during which month
the insurance shall continue in force, which provision may contain a stipulation that if the insured shall die during the month of grace the over-due
premium will be deducted in any settlement under the policy.
?>.
A provision that the policy shall constitute the entire contract between
the parties and shall be incontestable after two years from its date, except
for nonpayment of premiums and except for violations of the conditions of
the policv relating to naval and military services in time of war.
4. A provision that all statements made by the insured shall, in the absence
r f '"mud. be deemed representations and not warranties and that no such statement shall void the policy unless it is contained in a written application and
cony of sorh application shall be indorsed upon or attached to the policy
\vli>

n issued.
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the age of

amount payable under the policy
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the insured has been understated the

shall be such as the

premium would have

purchased at the correct age.

A

provision that the policy shall participate in the surplus of the company
and that, beginning not later than the end of the third policy year, the company wiU annually determine and account for the portion of the divisible
surplus accruing on the policy, and that the owner of the policy shall have
tin; rifjht each year to have the current dividend arising from such participation paid in cash and if the policy shall provide other dividend options, it shall
further provide that if the owner of the policy shall not elect any such other
options the dividends shall be paid in cash. This provision shall not be required in nonparticipating policies.
7.
provision that after three full years' premiums have been paid the
company at any time while the policy is in force will advance on proper
assignment of the policy and on the sole security thereof, at a specified rate
of interest, a sum equal to, or at the option of the owner of the policy, less
than, the reserve at the end of the current policy year on the policy and on
any dividend additions thereto, specifying the mortality table and rate of
interest adopted for computing such reserve, less a sum not more than two
and one-half per centum of the amount insured by the policy and of any dividend additions thereto; and that the company will deduct from such loan
value any existing indebtedness on the policy and any unpaid balance of the
premium for the current policy year, and may collect interest in advance on
ihe loan to the end of the current policy year; which provision may further
provide that such loan may be deferred for not exceeding six months after the
application thereof is made. It shall be further stipulated in the policy that
failure to repay any such advance or to pay interest shall not void the policy
unless the total indebtedness thereon to the company shall equal or exceed
such loan value at the time of such failure nor until one month after notice
shall have been mailed by the company to the last known address of the insured and of the assignee, if any. No condition other than as herein provided shall be exacted as a prerequisite to any such advance. This provision
shall not be required in term insurances.
H. A provision which, in event of default in premium payments, after
premium shall have been paid for three years, shall secure to the owner of
the policy a stipulated form of insurance, the net value of which shall be at
j«'ast equal to the reserve at the date of default on the policy and on any
dividend additions thereto, specifying the mortality table and rate of interest
adopted for computing such reserves, less a sum of not more than two and
one-half per centum of the amount insured by the policy and of any existing
dividend additions thereto, and less any existing indebtedness to the company
on the policy. Such provision shall stipulate that the policy may be survmdered to the company at its home office within one month from date of
default for a specified cash value at least equal to the sum which would otherwise be available for the purchase of insurance as aforesaid and may stipulate
hat. the company may defer payment for not more than six months after the
application therefor is made. This provision shall not be required in term insurances of twenty years or less.
9. A table showing in figures the loan values, and the options available
under the policies each year upon default in premium payments, during at
least the first twenty years of the policy, beginning with the year in which
such values and options become available.
10. A provision that if, in event of default in premium payments, the
value of the policy shall be applied to the purchase of other insurance, and if
such insurance shall be in force and the original policy shall not have been
surrendered to the company and cancelled, the policy may be reinstated within
6.

A

i

*
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three years from such default, upon evidence of insurability satisfactory to
the company and payment of arrears of premiums with interest.
11.
provision that when a policy shall become a claim by the death of
the insured settlement shall be made upon receipt of due proof of death, or not
later than two months after receipt of such proof.
12.
table showing the amounts of installments in which the policy may
provide its proceeds may be payable.
13.
title on the face and on the back of the policy correctly describing
the same.
Any of the foregoing provisions or portions thereof relating to premiums not
applicable to single [premium] policies, shall to that extent not be incorporated

A

A
A

therein.

[1907, ch. 140, § 5.]

No policy of life insurance in form other
§ 6635d. Provisions prohibited.
than as prescribed in section 6635 shall be issued or delivered in this state or
be issued by a life insurance company organized under the lawa of this state,
if it contain any of the following provisions
provision for forfeiture of the policy for failure to repay any loan on
1.
the policy or to pay interest on such loan while the total indebtedness on the
policy is less than the loan value thereof; or any provision for forfeiture for
failure to repay any such loan or to pay interest thereon, unless such provision contain a stipulation that no such forfeiture shall occur until at least
one mouth after notice shall have been mailed by the company to the last
known address of the insured and of the assignee, if any.
provision limiting the time within which any action at law or in equity
2.
may be commenced to less than five years after the cause of action shall accrue.
3. A provision by which the policy shall purport to be issued or to take
effect before the original application for the insurance was made, if thereby
the assured would rate at an age younger than his age at date when the
application was made, according to his age at nearest birthday.
4.
provision for any mode of settlement at maturity of less value than
the amount insured on the face of the policy plus dividend additions, if any.
less any indebtedness to the company on the policy and less any premium that
may by the terms of the policy be deducted. [1907, ch. 140, § 6.]
Preliminary term policies not issued
§ 6635e. Preliminary term policies.
on the standard forms shall also be subject to the provisions of section 6635b.

A

A

A

[1907. ch. 140, § 7.1

§ 6635f. Form filed with insurance commissioner. No policy of life insurance shall be issued or delivered in this state, or be issued by a life insurance
eompany organized under the laws of this state, until the form of the same
has been filed with the insurance commissioner; and after the insurance commissioner shall have notified any company of his disapproval of any form it
shall be unlawful for such company to issue any policy in the form so disapproved. The commissioner's action shall be subject to review by any court
of competent jurisdiction.
[1907, ch. 140, § 8.]
The policies of a life insurance company,
§ 6635?. Provisions restricted.
not organized under the laws of this state, may contain any provision which
the law of this state, territory, district or county under which the company is
organized, prescribes shall be in such policies when issued in this state, and
the policies of a life insurance company organized under the laws of this state
may, when issued or delivered in any other state, territory, district or county,
contain any provision required by the laws of the state, territory, district or
county in which the same are issued, anything in this act to the contrary
notwithstanding.
[1907, ch. 140, § 9.]
This act [sections 6634-6635i] shall
§ 6635h. What companies exempt.
not apply to annuities, industrial policies or to corporations or associations
operntinsf on the assessment or fraternal plan.
[1907, ch. 140, § 10.]
*'
Wherever the word " company " is used
defined.
§ 6635i. " Company
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in this act [sections 6634-6635i] it shall be held to include corporations and
associations.
[1907, ch. 140, § 11.)
Every policy of life insurance
§ 6636. Policy most contain entire contract.
issued or delivered within this state on or after the first day of January, 1908.
by any life insurance corporation doing business within the state shall contain
the entire contract between the parties.
[1907, ch. 155.)

CHAPTER

82.

POLICIES OF HEALTH OR ACCIDENT INSURANCE.
§ 6637.

Typography of

policy,

and provisions required.

No

policy of insur-

ance against loss or damage by the sickness, bodily injury or death by accident of the assured shall be issued or delivered in this state, unless the same
shall be plainly printed, no portion thereof in smaller than long primer type,
and every policy so issued and delivered shall contain the following provision:*
1. A provision that notice of accident or disability shall be given within
forty (40) days, unless such notice may be shown not to have been reasonably
possible, to some certain ollice or officer designated therein.
2. A provision that the policy or certificate contains the entire contract.
3. A provision that if a past due premium is accepted after lapse, such
acceptance shall reinstate the policy in full.
4.
provision that if the occupation of the insured be changed to a more
hazardous one. then the benefit and payment to be such as the premium would

A

pay for in that occupation.
5. All benefits called for by the policy shall be specifically stated in full
therein, and all exceptions shall be stated specifically and with the same
prominence as the benefits.
[1911, ch. 158, § 1.]
No policy of insurance against loss or dam§ 6638. Provisions forbidden.
age by the sickness, bodily injury or death by accident of the assured shall
be issued or delivered in this state if it contain any of the following provisions
1.
provision limiting the time in which an action at law or in equity may
be commenced to less than two years after date upon which final proof of loss
or disability shall have been filed with the company.
provision referring to the constitution, by-laws or rules of the company
2.
or association or attempting to make the same a part of the policy.
3.
provision for the deduction of advance premiums or assessments from
benefits payable under the terms of the policy.
provision limiting the amount of indemnity to be paid to a sum less
4.
than the indemnity as stated in the policy and for which the premium has been
paid.
[1911, ch. 158, §2.]
This chapter shall apply to all com§ 6639. Application of this chapter.
panies, corporations or associations issuing a policy of insurance against loss
or damage caused by the sickness, bodily injury or death by accident of the
assured, except fraternal beneficiary associations.
[1911, ch. 158, § 3.]
§ 6C40. Form of policy to be filed with insurance commissioner for approval.
No policy of insurance against loss or damage by the sickness, bodily injury
or death by accident of the assured shall be issued or delivered in this state by
any company, corporation or association until the form of the same, together
with a table of rates and classification of risks, has been filed with the commissioner of insurance: and after the commissioner of insurance shall have
notified any company, corporation or association of his disapproval of any
form, stating his reasons therefor in writing, it shall be unlawful for such company, corporation or association to issue any policy in the form so disapproved.
The commissioner's action sluill he subject to review by any court of competent
jurisdiction.
[1911. ch. 1.">S. § 4.1

A

A

A

A
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CHAPTER

83.

INDEMNITY.
§ 6641. Defined. Indemnity is a contract by which one engages to save
another from a legal consequence of the conduct of one of the parties or of
some other person.
[R. C. 11)05, § 6065; Civ. C. 1877, § 1639; E. C. 1899,
§

4615.]
Contracts of indemnity within the etatute of frauds.

42

Am.

St. Rep. 160.

As to similar provision in Cal. Civ. Code, f 2772, Me Graves v. Moore, 58 Cal. 435;
Ma-ee v. McAlanus, 70 Cal. 553, 12 Pac. 451.
§ 6642. Against unlawful act void. An agreement to indemnify a person
against an act thereafter to be done is void, if the act is known by such person
at the time of doing it to be unlawful,
[R. C. 1905, § 6066; Civ. C. 1877,
§ 1640 K. C. 1899, § 4616.]
Validity of agreement to indemnify bail in a criminal case.
14 L.RJL 78; 20
;

L.K.A.(X.S.)

58.

Agreements to indemnify against illegal acts. 40 Am. Dec. 425.
An agreement to indemnify
§ 6643. Against act done valid, unless felony.
a person against an act already done is valid, even though the act was known
to be wrongful, unless it was a felony.
[R. C. 1905, § 6067; Civ. C. 1877,
§ 1641 R. C. 1899, § 4617.]
An agreement to indemnify
§ 6644. Against act of person includes agents.
against the acts of a certain person applies not only to his acts and their consequences, but also to those of his agents. (R. C. 1905, § 6068; Civ. C. 1877,
§ 1642 ;R. C. 1899, § 4618.]
§ 6645. Several includes each. An agreement to indemnify several persons
applies to each, unless a contrary intention appears.
[R. C. 1905, § 6069;
Civ. C. 1877, § 1643 R. C. 1899, § 4619.]
§ 6646. When liable jointly with person 'indemnified. One who indemnifies
another person against an act to be done by the latter is liable jointly with
the person indemnified and separately to every person injured by Buch act.
[R. C. 1905, § 6070; Civ. C. 1877, § 1644; R. C! 1899, § 4620.]
In the interpretation of a
§ 6647. Rules to be applied in interpretation.
contract of indemnity the following rules are to be applied, unless a contrary
intention appears:
1. Upon an indemnity against liability, expressly or in other equivalent
terms, the person indemnified is entitled to recover upon becoming liable.
2. Upon an indemnity against claims or demands, or damages or costs,
expressly or in other equivalent terms, the person indemnified is not entitled
to recover without payment thereof.
3. An indemnity against claims or demands, or liability, expressly or in
other equivalent terms, embraces the costs of defense against such claims,
demands or liability incurred in good faith and in the exercise of reasonable
;

;

.

discretion.
4. The person indemnifying is bound on request of the person indemnified
to defend actions or proceedings brought against the latter in respect to the

matters embraced by the indemnity but the person indemnified has the right
to conduct such defense, if he chooses to do so.
ft.
If. after request, the person indemnifying neglects to defend the person
indemnified, a recovery against the latter suffered by him in good faith is
conclusive in his favor against the former.
6. If the person indemnifying, whether he is a principal or a surety in the
agreement, has not reasonable notice of the action or proceedings against the
person indemnified, or is not allowed to control its defense, judgment against
the latter is only presumptive evidence against the former.
stipulation, that a judgment against the person indemnified shall be
7.
conclusive upon the person indemnifying, is inapplicable if he had a good
;

A
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defense upon the merits which bv want of ordinary care he failed to establish
in the action.
[R. C. 1905, § 6071; Civ. C. 1877, § 1645; R. C. 1895. § 4621.]
One suinp on contract of indemnity mnet show he was injured or became liable to
another for daraapeR prowing out of "the transaction indemnified against. Cranmer v.
Building & Loan Ass n. 6 S. D. 341. 61 N. W. 35.
Western
Indemnification of bail in criminal actions ia iroverned by these sections.
Surety Co. v. Kolley, 27 S. D. 4C5, 131 N. W. 808.
Construction of bond or poliev indemnifying employer against loss from negligence
•f employe. 31 L.R.A.(N.S.) 775.
Injuries covered by employur's indemnity policy.
30 L.R.A.(X.S.) 1192.
How far does limitation of liubility in policy of indemnity insurance against liability
for injuries to employes and others include expenses of litigation. 12 L.K.A.(K.S.) 47*.
Liability under policy indemnifying against liability for injuries to compensate insured
30 L.R.A. (N.S.
for expenses incurred in successful defense or compromise of action.
1105.

16 L.R.A.(N.S.)
Construction of policy or contract insuring against loss of rents.
1055; 23 L.R.A.(X.S.) 123.
When surety becomes liable on contract of Indemnity. 1 Am. Dec. 47.
Indemnity to sheriffs for damages suffered by them in executing civil process. 89
Am. St. Rep. 448.
22
Conclusiveness of judgments against principals in action against indemnitors.
Am. St. Rep. 204.
When right of action accrues on contract of indemnity. 49 Am. Dec. 362.
As to similar provision in Cal. Civ. Code, $ 2778, see McBeth v. Mclntyre, 57 Cal. 49;
Commercial Union Assur. Co. v. American Cent. Ins. Co., 68 Cal. 430, 9 Pac. 712;
Showers v. Wadsworth, 81 Cal. 270, 22 Pac. 663; Fernandez v. Tormey, 121 Cal. 515,
53 Pac. 1119.

Reimbursement.
§ 6648. Engagement to answer for violation of duty.
When one at the request of another engages to answer in damages, whether
liquidated or unliquidated, for any violation of duty on the part of the latter,
he is entitled to be reimbursed in the same manner as a surety for whatever
he may pay. [R. C. 1905, § 6072; Civ. C. 1877, § 1646; R. C. 1899. § 4622.
Upon those contracts of indemnity
§ 6649. When sureties called bail.
which are taken in legal proceedings as security for the performance of an
obligation imposed or declared by the tribunals and known as undertakings
or recognizances, the sureties are called bail.
[R. C. 1905, § 6073; Civ. ('.
1877, § 1647; R. C. 1899, § 4623.]
As verb word "hail" means to deliver arrested person to sureties upon their giv'iv,»
\

security for his appearance in court.

State

v.

Western Surety

Co., 2fi S. D. 170.

1J*

N. W. 173.

Presumption that obligation is joint and not Fovcrnl which arises under section 1118
does not depend on particular obligation imposed on persons therein named aa bnil
State v. Western Surety Co., 26 S. D. 170, 123 N. W. 173.
The obligations of bail are
§ 6650. Obligations of bail, how governed.
governed by the statutes specially applicable thereto.
[R. C. 1905, § 6074;
Civ. C. 1877, § 1648 ; R. C. 1895, § 4624.]

CHAPTER

84.

GUARANTY.
Article

1.

2.
3.

4.
5.
6.

Definition of Guaranty §§ 6651, 6652.
Crfatton of Guaranty, §§ 6653-6650.
Interpretation of Guaranty, §§ 6057-6660.
Liability of Guarantors. §§ 6661-6665.
Continuing Guaranty, §§ 6660, 6667.
Exoneration of Guarantors, §§ 6668-6674.
.

Article

— Definition

1.

of Guaranty.

§ 6651. Defined. A guaranty is a promise to answer for the debt, default
or miscarriage of another person.
[R. C. 1905, § 6075 ; Civ. C. 1877, § 1649
R. C. 1899. § 4625.]
The contract of guaranty. 105 Am. St. Rep. 502.
iS67
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Effect on contract of guaranty of death of party thereto.
88 L.R.A. 709; 45
L.R.A. fX.S.) 350.
Ia liability of guarantor or surety determined by his death. 2 B. R. C. 937.
Indorser of note as guarantor. 18 L.R.A.(N.S.) 565.
Letter in reply to inquiry as to third party's financial condition. 1 L.R.A. (NjS.) 305.
Request to make advances to another as implied guaranty of payment.
15
L.R.A.<N.S.) 1115: 46 L.R.A.(N.S.) 484.
As to similar provision in Cal. Civ. Code, | 2787, see Fessenden v. Summers. 62 Cal.
484.

A

person may become guar§ 6652. Knowledge of principal unnecessary.
antor even without the knowledge or consent of the principal.
[R. C. 1905,
6076;
Civ.
C.
1650;
R.
4626.]
1877,
C.
1899,
§
§
§

Article

2.

— Creation op Guaranty.

When a guaranty is entered into at the same
§ 6653. Consideration for.
time with the original obligation or with the acceptance of the latter by the
guarantee and forms with that obligation a part of the consideration to him,
no other consideration need exist. In all other cases there must be a consideration distinct from that of the original obligation.
[R. C. 1905, § 6077;
Civ. C. 1877, § 1651; R. C. 1899, § 4627.]
One agreeing to collect money due him and payor of note and pay payee on ouhfjation of payor, is liable as guarantor if he collects money.
Rankin v. Matthiesen, 10
S.

D. C28. 75 N\ \V. 196.

Where one has
tion to

X.

W.

pav

collected money on note which he has not paid over, the moral obligato support guaranty. Rankin v. Matthiesen, 10 S. D. 628, 75

is sufficient

195.

Necessity of new consideration to bind third person
exocution and delivery of original contract by principal.

When must be

who

figns as guarantor after
44 L.R.A.(N.S.) 481.

Except as prescribed by the next section
a guaranty must be in writing and signed by the guarantor; but the writing
need not express a consideration.
[It. C. 1905. § 6078; Civ. C. 1877, § 1G52;
§ 6654.

in writing.

R. C. 1899.

§ 4G28.]
promise to answer for the obliga§ 6655. When need not be in writing.
tion of another in any of the following cases is deemed an original obligation
of the promisor and need not be in writing:
1. "When the promise is made by one who has received property of another
upon an undertaking to apply it pursuant to such promise; or by one who has
received a discharge from an obligation in whole or in part in consideration

A

of such promise.
2. "When the creditor parts with value or enters into an obligation in consideration of the obligation in respect to which the promise is made, in terms
or under circumstances such as to render the party making the promise the
principal debtor and the person in whose behalf it is made his surety.
3. "When the promise, being for an antecedent obligation of another, is made
upon the consideration that the party receiving it cancels the antecedent
obligation, accepting the new promise as a substitute therefor; or upon the
consideration that the party receiving it releases the property of another from
a levy or his person from imprisonment under an execution on a judgment
obtained upon the antecedent obligation; or upon a consideration beneficial
to the promisor, whether moving from either party to the antecedent obligation
or from another person.
4. When a factor undertakes for a commission to sell merchandise and
guarantee the sale.
5. When the holder of an instrument for the payment of money upon which
a third person is or may become liable to him. transfers it in payment of a
precedent debt of his. or for a new consideration, and in connection with such
transfer enters into a promise respecting such instrument.
[R. C. 1905.
< f070: Civ. C. 1S77. 5 16:.3: !?. C. ''890. S 4029.1
Oral mill nut to ji.iv ,]-ht of minffi-r. Mc Arthur v. Drvden, 6 N. D. 438, 71 N. W.
15S; MrMillan v. Ait.-bi-nn. 3 X D. 1«X R4 N. \V. 1030.
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Promise to aee that one gets bis money from third person an original agreement and
binding, though not in writing. Meldrum v. Kenefick, 15 S. D. 370, 89 X. \V. 863.
One's Agreement to pay another's claim to discharge his own obligation as " original
obligation." Grimsrud Shoe Co. v. Jackson, 22 S. D. 114, 115 N. W. 656.
Validity of lessor 'a oral promise to pay for goods delivered to lessee. Wood v. Dodge,
S3 S. D. 95. 120 X. \V. 774.
Is oral promise to pay another's pre-existing debt made in order to secure benefit to
promisor without releasing original debtor within statute of frauds. 22 L.R.A.(X.8.)
1077; 40 L.R.A.( X.S.I 242.
Contemporary promise of one person to pay where benefit inures to another as a
promise to answer for default of another within statute of frauds. 15 L.R.A.(X.S.)
214; 32 L.R.A.(X.S.) 598.

A

mere offer to guaranty is not binding
§ 6656. Acceptance necessary.
until notice of its acceptance is communicated by the guarantee to the guarantor; but an absolute guaranty is binding upon the guarantor without notice
of acceptance. [R. C. 1905, § 6080; Civ. C. 1877, § 1654; R. C. 1899. § 4630.]

—

Test is whether there has been a mental assent
necessary to existence of contract.
Sewing Machine Co. v. Church, 11 X. D. 420, 92 X. W. 805.
Mutual assent or meeting of minds necessary to make guaranty absolute. Standard
Sewing Mach. Co. v. Church. 11 X. D. 420, 92X. W. 805.
Offer to guaranty fulfillment of obligations by agent is not binding until receipt of
notice of acceptance. William Deering & Co. v. Mortell, 21 S. D. 159, 16 L.R.A.(X.S.)
352, 110 X.

W.

86.

Xecessity of notice of acceptance to bind guarantor.
16 L.RJMX.8.) 353 ; 33
L.R.A.(X.S.) 960; 48 L.R.A.<X.S.) 198; 39 Am. Dec. 221.
As to similar provision in Cal. Civ. Code, 2795, see London ft 8. P. Bank t. Parrott,
125 Cal. 472, 73 Am. St. Rep. 64, 58 Pac. 164.
ft

Abticle

Of

3.

— Interpretation

op Guaranty.

what implied.

In a guaranty of a contract the terms
of which are not then settled, it is implied that its terms shall be such as will
not expose the guarantor to greater risks than he would incur under those
terms which are most common in similar contracts at the place where the
principal contract is to be performed.
[R. C. 1905. § 6081; Civ. C. 1877,
R. C. 1899, § 4631.]
§ 1655
§ 6658. Of obligations, what implied. A guaranty to the effect that an
obligation is good or is collectible imports that. the debtor is solvent and that
the demand is collectible by the usual legal proceedings, if taken with reasonable diligence.
[R. C. 1905, § 6082; Civ. C. 1877, § 1656; R. C. 1899, § 4632.]
" For value received we hereby guarantee the collection of the within note," gunr:inti s
only that makers were solvent.
Roberts, Throp A. Co. v. Laugblin, 4 X. D. 107, 59
X. W. 967.
§ 6657.

contract,

:

<

Guaranty of collection. 64 Am. Rep. 393.
A guaranty such as is men§ 6659. When not discharged by omission.
tioned in the last section is not discharged by an omission to take proceedings
upon the principal debt or upon any collateral security for its payment, if no
part of the debt could have been collected thereby.
[R. C. 1905. § 6083 Civ.
C. 1877. f 1657; R. C. 1899, § 4633.]
In the cases mentioned
§ 6660. When insolvency presumed from removal.
in section 6658, the removal of the principal from the state leaving no property therein from which the obligation might be satisfied is equivalent to the
insolvency of the principal in its effect upon the rights and obligations of
the guarantor.
[R. C. 1905, § 6084; Civ. C. 1877, § 1658; R. C. 1899, § 4634.)
;

Article

— Liability op Guarantors.

4.

When

guaranty deemed unconditional. A guaranty is to be deemed
unconditional, unless its terms import some condition precedent to the linhil tv
§ 6661.

:

of the guarantor.
5

[R. C. 1905, $ 6085; Civ. C. 1877, § 1659; R. C. 1899,

4635.]
A* to similar provision in Cal. Civ. Code, 9 2806, see Coburn
21 Pac.

v.

Brooks, 78 Cal. 443.

2.

99
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§ 6662.

When

performance
principal
§

Guaranty.

guarantor of payment liable. A guarantor of payment or
to the guarantee immediately upon the default of the
notice.
[R. C. 1905, § 6086; Civ. C. 1877,

is liable

and without demand or

1660;R.

C. 1899, § 4636. j
Guaranty examined and held absolute.
Laches releases guarantor, insolvency

Fiak v. Stone, 6 D. 35, 50 N. W. 125.
Thorp
of guarantor will not excuse laches.
Lau?Iilin, 4 N. D. 1G7, 59 X. W. 907.
Guaranty by indoreer makes purchuser indorsee within rule protecting innocent purchasers. Dunham v. Peterson, 5 X. D. 414, 67 N. \V. 293, 57 Am. St. Rep. 556, 36 L.R.A.
232.
Kotice of acceptance not necessary to render absolute guarantor liable. Fiek
Stone,
6 D. 35, 50 X. \V. 125.
When verbal guaranty will be sufficient. Dodge v. Furber, 6 D. 217, 50 N. W. 831.
In absence of contract, grantee in deed does not guarantee payment of mortgage on
land.
Granger v. Roll, 6 S. D. 611, 62 X. VV. 970.
" I hereby guarantee collection and payment within five years from the date hereof,"
guaranty both of collection and payment. Greely v. McCoy, 3 S. D. 218, 52 X. VV. 1050.
(Juarantv to " satisfy all orders Mr. G. jjives tbia spring, such as ploughs and cultivators," complete in itself. Gilbert v. Molinc Plough Co., 119 U. S. 491, 30 L. ed. 476.
7 S. Ct. R. 305.
" Guaranty of collection of the within note," guarantees that makers were solvent
when note was made. Roberts, Throp & Co. v. Lau«hlin. 4 X. D. 167, 59 X. W. 967.
Xo demand or notice is required where written guaranty is indorsed upon back of
contract for purchase of goods, to pav for same in accordance with terms of contract.
MtConnon v. Lawisen, 22 X. D. 604, 1*35 X. W. 213.
As to similar provision in Cal. Civ. Code, § 2S07, see Fessenden
Summers, 62
Cal. 484; Coburn v. Brooks, 78 Cal. 443, 21 Pac. 2.

.

When one guarantees a con§ 6663. Liability on cond tional obligation.
ditional obligation, his liability is commensurate with that of his principal
and he is not entitled to notice of the default of the principal, unless he is
unable by the exercise of reasonable diligence to acquire information of such
default and the creditor has actual notice thereof. [R. C. 1905, § 6087 ; Civ.
C. 1877. § 1661: R. C. 1899, § 4637.]
Xecessity of notice of default to bind guarantor. 20 L.R.A. 257.
§ 6664. Limit of obligation. The obligation of a guarantor must be neither
larger in amount, nor in other respects more burdensome, than that of the
principal : and if in its terms it exceeds it, it is reducible in proportion to the
principal obligation.
[R. C.1905. § 6088; Civ. C. 1877, § 1662; R. C. 1899,
§

4638.]
Liability of guaranty members of mutual fire insurance company.
32 L.R.A. 496.
Character of. and rules governing, contracts by corporations engaged for profit in
business of guarantying the fidelity or contracts of other persons. 33 L.R_A.(X.S.> 513.

§ 6665. Not liable on principal's unlawful contract.
liable if the contract of the principal is unlawful, but
standing any mere personal disability of the principal
is

§

A
he

guarantor is not
notwith-

is liable,

though the disability

such as to make the contract void against the principal.
60S9; Civ. C. 1877, § 1663; R. C. 1899, § 4639.]

Abticxe

5.

[R. C. 1905,

— Continuing Guaranty.

guaranty relating to a future liability of the principal
under successive transactions, which either continue his liability or from time
to time renew it after it has been satisfied is called a continuing guaranty.
§ 6666. Defined.

[R.

C

A

1905, § 6090; Civ. C. 1877, $ 1664: R. C. 1899. § 4640.]
39 L.R.A.(X.S.) 724; 55 Am. Rep. 701.
is a guaranty a continuing one.
does contract of guaranty of commercial paper cover renewals. 16 L.R.A.(N.S.)

When
When
775.

Does guaranty of credit extended for price of goods Bold cover sales to successor.
19 L.R.A. (X.S.) 901.
Does liability of guarantor of payment of interest cease at maturity of the obligation. 21 L.R.A. (N.S.) 154.
Liability, under continuing guaranty ru»ming to partnership or corporation, for
goods aold or Credits extended after a change in the firm or corporation. 14 I*RJL(N.8.>
1231.
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A continuing guaranty may be re\ u^mi at
§ 6667. When may be revoked.
any time by the guarantor in respect to future transactions unless there is a
continuing consideration as to such transactions which he does not renounce.
[R. C. 1905, § 6091 Civ. C. 1877, § 1665; R. C. 1899. § 4641.]
;

Change of guaranty; release of guarantor. Moline Plow Co. v. Gilbert, 3 D. 239, IS
N. W. 1; Foley-Wadsworth Imp. Co. v. Solomon, 9 S. D. 511, 70 N. W. g:;9.
Discharge of guarantor for causes existing prior to his entering upon contract of
63 Am. St. Rep. 327.
guaranty.

Article

6.

— Exoneration

of Guarantors.

exonerated. A guarantor is exonerated, except so far a*
he may be indemniiied by the principal, it' by any act of the creditor without
the consent of the guarantor the original obligation of the principal is altered
in any respect, or the remedies or rights of the creditors against the principal
in respect thereto is in any way impaired or suspended.
[R. C. 1905, § 6092
Civ. C. 1877, § 1666; R. C. 1899,
§ 4642.]
§ 6668.

When

Release of guarantor by failure to bring action within reasonable time. Stackpolc v.
Trust Co., 10 S. D. 369, 73 N. W. 258; Roberts, Throp & Co. v. Lauglilin, 4 X. D. 167,
59 X. W. 967.
Guarantor not released, unless there be some act by creditor by which obligation of
principal is without guarantor's consent altered, or liis rights impaired.
Bailey Loan
Co. v. Seward, 9 S. D. 326, 69 X. W. 58.
As to agreement extending time of payment of indebtedness, exonerating guarantor.
Fostrr County State Bank v. Hester, 18 X. I). 135, 119 X. \V. 1044.
Mortgagor who becomes surety on conveyance to grantee who assumes mortgage with
mortgagee's consent, is discharged bv extension of time of payment. Iowa I*oan & Trust
Co. v. Sell nose, 19 S. D. 248. 103 x! W. 22, 9 A. & E. Ann. Cas. 255.
Distinction between guarantor and surety.
Bailey Loan Co. v. Seward, 9 S. D.
326, 09 X. W. 58.
Extension of time for payment of note for a consideration discharges suretv. Niblack
v. C!iampeny, 10 S. D. 165, 72 X. VY. 402.
Prior to negotiable instrument laws of 1899, extension of time of payment of note,
without consent of guarantor, released guarantor from liability. Northern State Bank
v. Bellamy, 19 X. D. .'09, 31 L.R.A.(X.S.) 149, 125 X. W. SSS.
Surety company which is paid premium for issuing bond will be treated as insurer
rather than according to strict rules of suretyship. Long v. American Suretv Co., 23
X. D. 492, 137 X. VV. 41.
Release of principal after maturity of obligation as affecting guarantor.
38
L.R.A.(N.S.) 875.
Estoppel to enforce contract of suretyship or guaranty released through mistake. 13
L.R_A.(X.S.) 576.
As to similar provision in Cal. Civ. Code, § 2819, see Tuohv v. Woods, 122 Cal. 665,
55 Pac. 683.

A

promise by a creditor, which for any
§ 6669. Preceding section limited.
is void, or voidable by him at his option, does not alter the obligation
or suspend or impair the remedy within the meaning of the last section. [R. C.
1905, § 6093; Civ. C. 1877, § 1667; R. C. 1899. § 4643.]
§ 6670. Guarantor once exonerated not liable. The rescission of an agreement altering the original obligation of a debtor or impairing the remedy of
a creditor, does not restore the liability of a guarantor who has been exonerated
by such agreement.
[R. C. 1905, § 6094; Civ. C. 1877, § 1668; R. C. 1899,
§ 4644.1
The acceptance by a
§ 6671. Part performance, proportional exoneration.
creditor of anything in partial satisfaction of an obligation reduces the obligation of a guarantor thereof in the same measure as that of the principal, but
does not otherwise affect it.
[R. C. 1905, § 6095; Civ. C. 1877, § 1669; R. C.
1899, § 4645.]
Effect on guarantor's liability of obligee's insistence upon part payment before expiration of the term of credit. 22 L.R.A.(N.S.) 713.
Mere delay on the part of a creditor
§ 6G72. Mere delay no exoneration.
to proceed against the principal or to enforce any other remerlv does not
exonerate a guarantor.
[R. C. 1905, § 6096; Civ. C. 1877. § 1670; R. C. 1899,
§ 4646.]
cause
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N

Delay

in collection will not release an absolute guaranty. Porter t. Andrua. 10
D.
658, 88 N. W. 567.
Guarantor is liable absolutely on default of principal, where he agreea by written
guaranty on back of contract for purchase of goods to pav for them according to terms

Lawsen, 22 N. D. 604, 135 N. W\ 213.
of contract. McConnor
A guarantor, who has been
§ 6673. Liability of guarantor indemnified.
indemnified by the principal, is liable to the creditor to tlw> <>v+»>- of the
indemnity, notwithstanding that the creditor without the assent of the guarantor may have modified the contract or released the principal.
[B. C. 1905,
§ 6097 Civ. C. 1877, § 1671 R. C. 1899, § 4647.]
Principal
6674.
discharged
law
no
by
exoneration.
A
guarantor
is not
§
exonerated by the discharge of his principal by operation of law without the
intervention or omission of the creditor.
[R. C. 1905, § 6098 Civ. C. 1877,
§ 1672; R.C. 1899, § 4648.]
;

;

:

CHAPTER

85.

SURETYSHIP.

Article

1.

2.
3.

4.
6.

Who are Sureties, §§ 6676, 6676.
Liability of Sureties, §§ 6677-6681.
Rights of Sureties, §§ 6682-6688.
Rights of Creditors, § 6689.
Letter of Credit, §§ 6690-6698.
Article

1.

— "Who

Are Sureties.

A surety is one who at the request of another and for
§ 6676. Defined.
the purpose of securing to him a benefit becomes responsible for the performance by the latter of some act in favor of a third person or hypothecates
property as security therefor.
[R.
1905, § 6099; Civ. C. 1877, § 1673; R. C.
1899, $ 4649.]
Wife becomes Biiretv only by signing land mortgage with husband, without signing
note.
Peoples Bank v* Francis, 8 N. D. 369, 79 N. W. 853.

C

Surety contracts primarily for benefit of debtor, but a guarantor, for benefit of creditor.
Bailey Loan Co. v. Seward, 9 S. D. 326, 69 N. W. 58.
Application of principal and surety rule as to creditors an assumption of debts
at dissolution of partnership. 48 L.R.A.(N.S.) 552.
Ab to similar provision in Cal. Civ. Code. $ 2831, see Adams v. Wallace, 119 Cal. 67.
51 Pac. 14; McDonald v. Randall, 139 Cal. 246, 72 Pac. 997.

One who appears to be a principal.
§ 6676. Surety appearing as principal.
whether by the terras of a written instrument or otherwise, may show that
he is in fact a surety, except as against persons who have acted on the faith
[R. C. 1905, § 6100; Civ. C. 1877.
of his apparent character of principal.
§

1674 ;R. C. 1899,

4650.1

§

Parol evidence admissible to show that apparent joint maker of note is surety. Windhorst v. Bergendahl, 21 S. D. 218. 130 Am. St. Rep. 715. Ill N. W. 544.
As to similar provision in Cal. Civ. Code, g 2832, see Harlan v. Ely, 55 Cal. 340;
Leeke v. Hancock, 76 Cal. 127, 17 Pac. 937.

Article

2.

— Liability of

Sureties.

Express terms govern. A surety cannot be held beyond the express
terms of his contract and if such contract prescribes a penalty for its breach,
he cannot in any case be liable for more than the penalty. [R. C. 1905, § 6101
Civ. C. 1877, § 1675 R. C. 1899, § 4651.]
§ 6677.

;

Surety cannot be held bevond express terms of his contract.
Kennedy, 7 N. D. 146, 73* N. W. 524.

Northern Light Lodge

Contract of suretyship in behalf of partnership continues no longer than partnership
itself.
London Fire Ins. Co. v. Holdt, 10 S. D. 171, 78 N. W. 403.
Sureties on fidelity bond of firm as agents, not liable for acts of members after dissoluStandard Oil Co. v. Arnestad, « N. T). 255, 69 N. W. 197, 34 L.R.A. 861, 66
tion.
Am. St. Rep. 604.
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Collateral security need not- be exhausted before commencing action against surety.
During Co. v. Russell, 5 N. D. 319, 65 N. W. Ml; Bingham v. Mears, 4 N. D. 437, 41
N. W. 808, 27 L.R.A. 257.
Liability when each surety signs a bond for only a specified amount Custer County
v. Albien, 7 S. D. 482, 64 N. W. 533.
Liability of surety; alterations discharge sureties: when sureties not released.
N. L. Ud'ge No. 1 v. Kennedy, 7 N. D. 146, 73 N. W. 524.
Surety must give notice to collect collateral before failure to do so releases surety.
Bailey Loan Co. v. Seward, 9 S. D. 32f>, 69 X. W. 59.
Penalty as limit of liability on statutory bond. 55 L.R.A. 381.
Right, in an action on a bond, to recover interest when the total sum is thereby made
to exceed the penalty. 19 L.R.A. (X.S.) 84.
Does bond of highway contractor cover personal injuries of members of public. 34

L.RA.(N.S.)

152.
Liability of sureties under civil damage act for sales causing injury where not confined
ti e period covered by their bonds.
25 L.R.A. (X.S.) 585.
EVments of damages' recoverable in action on replevin bond. 30 L.R.A.(N.S.) 867.
Right to interest on replevin bond. 28 L.R.A.(X.S-) 12.
(•nartintv hy surety of genuineness of other signatures. 49 L.R.A. 315.
I.iiiMli'v o?i <ruarantv or xnrctv obligation obtained by fraud.
21 L.R.A. 409.
As to similar provision in Cal. Civ. Code, { 2836, see Alaska Improv. Co. v. Hirscb,
119 Cal. 249, 47 Pac. 124, 51 Pac. 340.

to

In interpreting the terms of
§ 6678. How terms of contract interpreted.
a contract of suretyship the same rule9 are to be observed as in the ease of
other contracts.
[R. C. 11)05, § 6102; Civ. C. 1877, § 1676; R. C. 1899, § 4652.]
As to similar provision in Cal. Civ. Code, § 2837, see Humboldt Sav. & L. Soc. v. Wennerhold. 81 Cal. 528. 22 Pac. 920.

Notwithstanding the recovery of judg§ 6670. Is surety after judgment.
ment by a creditor against a surety, the latter still occupies the relation of
surety.
[R. C. 1905, § 6103 Civ. C. 1877, § 1677 R. C. 1899, § 4653.]
Performance of the principal
§ 6680. Exonerated by performance or offer.
obligation or an offer of such performance duly made as provided in this code
[R. C. 1905, § 6104; Civ. C. 1877, § 1678; R. C. 1899,
exonerates a surety.
;

;

§4654.]
Payment

voidable under bankruptcy act as discharge of surety, guarantor or indorsee y L.R.A. (XS.) 581.
I'awnent of promissory note bv maker, which proves ineffectual as a satisfaction, as
affecting the liability of" a surety thereon.

13 L.R.A. (X.S.)

204.

Release of suretv on hui'ding contractor's bond by making payments not authorized
bv the contract. 5 L.R.A. (X.S.) 418.
35 L.R,A.(X.S.>
'Release of suretv by receipt of commercial paper for obligation.
68.

As to similar provision in Cal. Civ. Code, § 2839, see Randol
33 Pac. 433.

v.

Tatum, 98

Cal. 390.

§ 6681. How exonerated. A surety is exonerated
1. In like manner with a guarantor.
2. To the extent to which he is prejudiced by any act of the creditor which
would naturally prove injurious to the remedies of the surety or inconsistent
with his rights or which lessens his security; or,
3. To the extent to which he is prejudiced by an omission of the creditor
[R. C.
to do anvthing when required bv the suretv which it is his duty to do.
1905, § 6105 Civ. C. 1877. § 1679 R. C. 1899, § 4655.]
Extension of time to debtor for sufficient consideration and to definite time "^"otU
w.
surety's consent exonerates surety. Machine Co. v. William Rae, 9 X. D. 482, 84 X.
;

;

346.

Extension of time for consideration, without knowledge of surety, will release. Niblack
Champeney, 10 S. D. 165, 72 N. W. 402.
M"r f ua*»r who becomes surety on conveyance to grantee who assumes mortgage wan
mortgagee's consent, is discharged bv extension of time of payment. Iowa Loan 4 Trust
v.

v. Rchnose. 19 S. D. 248, 103 X.'W. 22, 9 A. k E. Ann. Cas. 255.
Surety company which is paid premium for issuing bond will be treated as insurer,
Long v. American Surety Co., 23
rather than according to strict law of suretyship.
41.
K. n. 402. 137 X.
is
maker
not released, because of failure
joint
as
with
husband
signs
note
who
Wife
of holder of note to file it as claim against deceased husband's estate. Yerxa v. Ruth
ruff, 19 N. D. 13, 25 L.R.A.(X.S.) 138, 120 X. W. 768, Ann. Cas. 1912D, 809.

Co.

W
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Is surety discharged by obligee's surrender of original obligation and acceptance of
another which is defective. 16 L.R.A. (N.S.) 343.
Release of indorser of note by failure to exhaust security against maker.
13
L.R.A. (N.S.) 539, 551.
Effect of failure to present claim against the estate of a deceased or bankrupt princi
pal. to release surety.
25 L.R.A. (N.S.) 139.
Effect on liability of tenant's surety of surrender of lease containing an option to

pnrrhaae.

9 L.R.A. (N.S.) 557.
Effect upon surety of bank's failure to apply principal's deposit account upon note.
8 L.U.A.(N.S.) 944.
Effect upon mortgagor's obligation of modification between mortgagee and subsequent
grantee. 4 L.R.A.(N.S.) 6C6.
Change of principals to obligation as discharge of surety. 10 L.R.A. (N.S.) 1160.
Rolease of indorser by giving time by unenforceable contract. 18 L.R.A. (N.S J 534.
Effect of renewal of principal's obligation to release party to a note executed to
the creditor as collateral. 23 L.R.A. (N.S.) 141.
HToot under negotiable instrument law of extension of time to principal to release
turety or guarantor. 31 L.R.A.(N.S.) 149.
Effect of extension of time by creditor on assumption of debts on dissolution of
partnership. 9 L.R.A. (N.S.) 90.
Extension of time by attorney as discharging surety. 39 LJl.A. (N.S.) 62.
Extension of time for levying execution as discharge of surety. 5 L.R.A. (N.S.) 764.
When extension of time by the legislature releases the surety. 45 Am. Rep. 406.
Effect, under negotiable instruments law, of extension of time to principal to release
one who, on the face of the instrument, is primarily liable, but is in fact a surety.

10 L.R.A.(N.S.) 129; 2G L.R.A.(N.S.) 99.
Effect of payment of usury or contract to pay usury in consideration for extension of
time to principal, on surety's liability. 53 L.R.A. 316, 320.
Reservation of rigl.li ngninst party* secondarily liable on a bill or note upon granting
46
extension of timt- to partv primarily liable, as preventing discharge of former.
L.R.A. (N.S,- 92.
Wi.tr rt'lt-fcse of principal may not relieve surety. 73 Am. Dec. 297.
Relet. f-e of surety by an acceptance or other evidence of indebtedness.
33 Am. Rep. 85.
Re!e&f of surety by changing the duties or obligations of the principal. 6 Am. St.
Rei).

4 if.

Release of surety by indulgence of principal. 30 Am. Dec. 257.
operates as release of surety. 23 Am. St. Rep. 691.
Is liability of surety determined by his death. 2 B. R. C. 937.
When will discharge of principal in bankruptcy release surety on bond given by princi
pal in an action at law.
14 L.R.A. (N.S.) 507; 28 L.R.A. (N.S.) 234.
Release of mortgage as surety by mortgagee's dealings with vendee who has assumed
mortgnge. 16 L.R.A. 85.
Estoppel to enforce contract of suretyship or guaranty released through mistake. 13
L.R.A.(N.S.) 576.
Compromise or consent to affirmance as affecting liability of surety upon appeal bond.
43 L.R.A. (N.S.) 1040.
Discharge of surety for causes existing prior to his entering upon contract of suretyG3 Am. St Rep. 327.
ship.
As to similar provision in Cal. Civ. Code, § 2840, see Eppinger v. Kendrick, 114 Cal.
620, 46 Pac. 613.

What

Article

3.

— Eights of Sureties.

A surety has all the rights of a guarantor
§ 6682. Same as guarantor.
[R. C. 1905, § 6106; Civ.
whether he becomes personally responsible or not.
C. 1877, § 1680; R. C. 1899, § 4656.]
6 L.R.A.(N.S.)
performance of contract to give indemnity to surety.
Injunction in behalf of surety against judgment. 30 L.R.A. 567.

Specific

590.

A

surety may require
§ 6683. May require proceedings against principal
his creditors to proceed against the principal or to pursue any other remedy
in his power, which the surety cannot himself pursue and which would
lighten his burden; and if in such cai?e the creditor neglects to do so, the
[R. C.
suretv is exonerated to the extent to which he is thereby prejudiced.
1905.* § 6107: Civ. C. 1877. § 1681 R. C. 1899. § 4657.1
Votice to creditor hv suretv to proceed against principal must be specific before
suretv is relieved. Kennedv w Falde. 4 Dak. 319, 29 N. W. 667; Bailey Loan Co. v.
;

ScwnVd. 9

S.

D.

32fl.

09 N."

W.

r
»».

.

Payment of amount of mortgage and note* to mortgagee who has assigned mortgage
Cosgrave v. McAvav,
and notes hofore maturity docs not discbarge notes or mortgag
24 N. D. 343. 139 N.

W.

693.
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Effect upon surety of bank's failure to apply principal's deposit account upon note.
8 L.R.A. (X.S.) 944.
Effect of failure to present claim against the estate of a deceased or bankrupt principal, to release surety. 25 L.R.A. (N.S.) 139.
Release of indorser of note by failure to exhaust security against maker.
IB
L.R.A.(N.S.) 539, 551.
Creditor's duty to surety. 115 Am. St. Rep. 85.
Duty of creditor to surety with respect to management and collection of collateral.
37 L.R.A. (N.S.) 699.
Duty of the creditor to collect of the principal when requested by the surety. 84 Am.

Ren. 5^o.
Liability of corporate officers

guarantor of corporate

papt-r.

who

fail to file

L.R.A.

T
(

.S.

)

report required by statute, to surety or
855.

As to similar provision in Cal. Civ. Code, f 2845, see Taylor v. Reynolds, 53 Cal. 686.
surety may compel his prin§ 6684. May compel principal to perform.
cipal to perform the obligation when due.
[B. C. 1905, § 6108 Civ. C. 1877,
R.
1682;
C.
4658.]
1899,
§
§
Proceedings by surety to compel principal to discbarge his obligation. 117 Am. St.

A

;

Rep. 35.

As

to similar provision in Cal. Civ. Code, § 2846, see Taylor v. Reynolds, 53 Cal. 686.

§ 6685. Principal bonnd to reimburse surety. If a surety satisfies the principal obligation, or any part thereof, whether with or without legal proceedings, the principal is bound to reimburse what he has disbursed, including
necessary costs and expenses; but the surety has no claim for reimbursement
against other persons, though they may have been benefited by his act, except
as prescribed by the next section.
[R. C. 1905, § 6109; Civ. C. 1877, § 1683;
R. C. 1899, § 4659.]
Demand and notice not necessary to sustain action by latter against former. 13 Am.
Dec. 122.

When sureties' cause of action against principal becomes perfect and enforceable.
Am. St. Rep. 557.
As to similar provision in Cal. Civ. Code, § 2847, see Taylor v. Reynolds, 53 Cal.
Tulare County

v.

Kings County, 117 Cal. 195, 49 Pac.

134
686;

8.

A surety
Contribution.
§ 6686. Entitled to same remedies as creditor.
upon satisfying the obligations of the principal is entitled to enforce every
remedy, which the creditor then has against the priucipal to the extent of
reimbursing what he has expended and also to require all his cosureties to
contribute thereto without regard to the order of time in which they became
;

[R. C. 1905, § 6110; Civ. C. 1877 ..§ 1684; R. C. 1899, § 4660.]
Although parties to note may be cosureties as to payee of note, yet if they are not
such as between themselves, contribution will not lie. Harris v. Jones, 23 N. D. 488,
130 N. W. 1080.
Liability between different sets of sureties. 70 Am. St. Rep. 443.
Contribution between sureties and the remedies for its enforcement. 10 Am. St Rep.

snch.

639; 70

Am.

St. Rep. 444.

As to similar provision in Cal. Civ. Code, § 2848, see Taylor v. Reynolds, 53 Cal. 686.
A surety is entitled to the
§ 6687. Subrogated to rights of creditors.
benefit of every security for the performance of the principal obligation held
by the creditor or by a cosurety at the time of entering into the contract of
suretyship or acquired by him afterwards, whether the surety was aware
of the security or not.
[R. C. 1905, § 6111; Civ. C. 1877, § 1685; R. C. 1899,
§ 4661.]
Sttrotv may offset' his individual claim against creditor where both creditor and
principal are insolvent. Clark v. Sullivan, 2 N. D. 103, 49 N. W. 416.
Where surety pays note secured by chattel mortgage he becomes vested with title
of n..te and mortgage and can sue in conversion.
Thurston v. Osborne-McMillan Co.,
13 X. D. 508. 101 N. W. 892.
A surety, having paid the debt of his principal, is entitled to the collaterals deposited
as security for the debt paid. Lien
Bank. 12 S. D. 317, 81 N. W. 628; Bank v. Lien.
14 S. D. 410, 85 N. \V. 924; Park v. Robinson, 15 S. D. 581, 91 N. W. 344.
Right of sureties of public officer who made good a loss occasioned by their principal')*
default or misconduct to be subrogated to the rights of the obligee or beneficiary of the
46 L.R.A. (N.S.) 557.
bond against a third person.
Right of surety to participate in indemnity given to cosurety. 15 Am. Dec. 526;
43 Am. Dec 563.

.
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Right of surety or principal to interpose an independent cauae of action in favor of
the latter against the plaintiff as a defense or counterclaim.
18 L.R.A.(N.S.) 6«o.
Right of surety, prior to obtaining a judgment or lien, to enjoin principal's transfer of
property to defraud him. 15 L.R.A.(N.S.) 484.
Extinction of judgment against principal by sureties' payment.
18 L.R.A. 115; 69
L.R.A. 513.
Right of surety to sue to set aside judgment against principal. 64 L.R.A. 765.
As to similar provision in Cal. Civ. Code, § 2649, see Crystal
Button, 1 Cal. App.
251, 81 Pac. 1115.

Whenever prop§ 6688. Hypothecated property of principal first applied.
erty of a surety is hypothecated with the property of the principal, the surety
is entitled to have the property of the principal first applied to the discharge
of the obligation. [R. C. 1905, § 6112 Civ. C. 1877, § 1686; R. C. 1899 § 4662.]
;

Sureties on appeal bond not released by refusal to resort to collateral security, unless
prejudice is shown. Bingham v. Mears, 4 N. D. 437, 61 N. W. 808, 27 L.R.A. 257.
Application of property of maker of note before surety's to satisfy obligation. State
T. Mellette, 21 8. D. 404, 113 N. W. 83.

Article

4.

— Rights op Creditors.

A creditor is entitled to the benefit
of everything which a surety has received from the debtor by way of security
for the performance of the obligation, and may, upon the maturity of the
obligation, compel the application of such security to its satisfaction.
[R. C.
1905, § 6113; Civ. C. 1877, § 1687 R. C. 1899, § 4663.]
§ 6689. Entitled to surety's securities.

;

Article 6.— Letter of Credit.

A

letter of credit is a written instrument addressed by
§ 6690. Defined.
one person to another, requesting the latter to give credit to the person in
whose favor it is drawn. [R. C. 1905, § 6114; Civ. C. 1877, § 1688; R.
1899 r
§ 4664.]
What writing constitutes. Parlin v. Hall, 2 N. D. 473, 52 N. W. 405.
Right of action upon letter of credit. 28 Am. Rep. 347.
letter of credit may be addressed to several
§ 6691. May be several.
persons in succession.
[R. C. 1905, § 6115; Civ. C. 1877, § 1689; R. C. 1899,
§ 4665.]
§ 6692. To whom writer liable. The writer of a letter of credit is upon the
default of the debtor liable to those who gave credit in compliance with its
terms.
[R. C. 1905, § 6116; Civ. C. 1877, § 1690; R. C. 1899. § 4666.]
letter of credit is either general
§ 6693. Class fied and classes defined.
or special.
When the request for credit in a letter is addressed to specified
persons by name or description the letter is special. All other letters of credit
are general.
[R. C. 1905. § 6117 ; Civ. C. 1877, § 1691 R. C. 1899, § 4667.]
A general letter of credit gives
§ 6694. Authority conferred by general.
person
any
to whom it may be shown authority to comply with its requests
and by his so doing it becomes as to him of the same effect as if addressed
to him by name.
[R. C. 1905, § 6118 Civ. C. 1877, § 1692 R. C. 1899, § 4668.]
Several persons may successively give credit
§ 6695. Successive credits.
upon a general letter.
[R. C. 1905. § 6119; Civ. C. 1877, § 1693; R. C. 1899.
§ 4669.
If the parties to a letter of credit
§ 6696. When continuing guaranty.
appear by its terms to contemplate a course of future dealing between th<*
parties, it is not exhausted by giving a credit even to the amount limited by
the letter, which is subsequently reduced or satisfied by payments made by the
[R. C. 1905, § 6120; Civ.
debtor, but is to be deemed a continuing guaranty.
C. 1877. § 1694; R. C. 1899. § 4670.]
§ 6697. Notice unnecessary unless provided. The writer of a letter of credit
is liable for credit given upon it without notice to him. unless its terms express,
[R. C. 1905, § 6121; Civ. C. 1877.
or implv the necessity of giving notice.
§ 1695; R. C. 1899, § 4671.]

C

A

A

;

;

;
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§§ 6698-6703

If a letter of credit prescribes
§ 6698. Credit given most agree with letter.
the persons by whom or the mode in which the credit is to be given, or the
term of credit, or limits the amount thereof, the writer is not bound except
for transactions which in these respects conform strictly to the terms of the
letter.
[R. C. 1905, § 6122; Civ. C. 1877, § 1696; R. C. 1899, § 4672.]

CHAPTER

86.

LIENS IN GENERAL.
Abtiolb

2.

Definition of Liens, §§ 6G99-fi703.
Creation op Liens, §§ 6704-6708.

3.

Effect of Liens, §§

1.

t>709-671.'5.

4.

Priority of Liens, §§ 6714-6716.

6.

Redemption o* Liens, §§ 6717-6719.
Extinction of Liens, §§ 6720-6724.

6.

Article

1.

— Definition

op Liens.

A lien is a charge imposed upon specific property by
§ 6699. Defined.
which it is made security for the performance of an act.
[R. C. 1905. § 6123;
Civ. C. 1877, § 1697; R. C. 1899, § 4673.]
Word " lien " applies to miner's liens only. Phillips v. Branch Mint Min. A Mall. Co.,
27 S. D. 350. 131 N. \V. 308.
As to similar provision in Cal. Civ. Code, f 2872, see Kreling v. Kreling, 118 Cal.
413, 50 Pac. 546; Sacramento Bank v. Alcorn, 121 Cal. 379, 53 Pac. 813; Higgius
v. Manson, 126 Cul. 4(i.7, 77 Am. St. Rep. 192. 58 Pac. 907; i'auly v. State Loan 3i T.
Co., 7 C. C. A. 422, 15 U. S. App. 259, 58 Fed. 666.

[R. C. 1905, § 6124
§ 6700. Class fied. Liens are either general or special.
Civ. C. 1877, § 1698; R. C. 1899, § 4674.]
general lien is one which the holder thereof is entitled
§ 6701. General.
to enforce as a security for the performance of all the obligations, or all of a
particular class of obligations, which exist in his favor against* the owner of
the property.
[R. C. 1905, § 6125 Civ. C. 1877. § 1699 R. C. 1899, § 4675.J
Order of discharge of assignee for benefit of creditors as final judgment. Freeman v.
Wood. 14 N. D. 05, 103 N. W. 392.
special lien is one which the holder thereof can enforce
§ 6702. Special
only as a security for the performance of a particular act or obligation and
of such obligations as may be incidental thereto.
When the holder of a special
lien is compelled to satisfy a prior lien for his own protection, he may enforce
payment of the amount so paid by him as a part of the claim for which his
own lien exists. [R. C. 1905, § 6126; Civ. C. 1877, § 1700; R. C. 1899, § 4676.]
Junior mortgagee may pay prior mortgage or interest after default thereon, and
add amount so paid to his own lien. Foster v. Furlong, 8 N. D. 282. 76 N. W. 9*6.

A

;

;

A

Right of plaintiff in action to foreclose deed as mortgage, to credit for taxes paid
and interest paid on prior mortgage to protect lien. Merchants State Bank v. Tufts. 14
N. D. 238, 116 Am. St. Hep. 682. 103 N. W. 760.
Right of one advancing money to pay off lien or incumbrance upon defective security
to be subrogated to such lien or incumbrance,
5 L.R.A.(N.S.) 838; 46 L.R.A.(N.S>
1049.
'Right of life tenant who pays off liena or incumbrances as against remainderman. 2y
L.R.A.(N.S.) 153.
Ah to similar provision in Cal. Civ. Code, § 2875, see Stone v. Harris, 146 Cal. 555,
80 Pac. 711.
As to similar provision in Cal. Civ. Code, § 2876, see Weinreich v. Hensley, 121 Cal.
647, 54 Pac. 254.
§ 6703. Certain liens subject to this chapter. Contracts of mortgage, pledge,
bottomrv or respondentia are subject to all the provisions of this chapter.

iR. C. 1905, § 6127; Civ. C. 1877. § 1701; R. C. 1899, § 4677.]
Chattel mortgage is within provision of this chapter. Everrtt v. Buchanan, 2 D. 240,

W. 439.
On mortgage

6 N.

k

as embraced within statutory word " lien."

Mill. Co., 27 S. D. 350, 131

Phillips v. Branch

Mint Min.

N. W. 303.
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Article 2.— Creation of Liens.
§ 6704. How created. A lien is created
1. By contract of the parties or,
(R. C. 1905, § 6128; Civ. C. 1877,
2. By ODeration of law.
;

§

1702; R. C. 1899,

§ 4678.]

to similar provision in Cal. Civ. Code, § 2881, see Fresno Canal A Irrig. Co.
v. Rowcll, 81) Cal. 114. 13 Am. St. Hep. 112, 22 Pac. 53; Moisant v. McPhee, 92 Cal. 76, 28
Pac. 46; Krcling v. Kreling, 118 Cal. 413, 50 Pac. 546 ; Higgins v. Manson, 126 Cal. 467,
77 Am. St. Rep. 132, 58 Pac. 907; Stone v. Harris, 146 Cal. 555, 80 Pac. 711.

As

No lien arises by mere operation of law
§ 6705. By operat on of law.
until the time at which the act to be secured thereby ought to be performed.
[R. C. 1905, § 6129; Civ. C. 1877, § 1703; R. C. 1899, § 4679.]
As to similar provision in Cal. Civ. Code, $ 2882, see Fresno Canal & Irrig. Co. v.
Rowcll, 80 Cal. 114, 13 Am. St. Rep. 112, 22 Pac. 53.
§ 6706. Liens on future interest. An agreement may be made to create a
lien upon property not yet acquired or not yet in existence by the party
agreeing to give the lien. In such case, the lien agreed for attaches from
the time when the party agreeing to give it acquired an interest in the thing
to the extent of such interest; provided, that no lien or mortgage shall be
created on the future earnings of any machine or machinery operated in
whole or in part with man or animal. [1907, ch. 166; R. C. 1905, § 6130; Civ.
C. 1877 § 1704; R. C. 1899. $ 4680: 1901. ch. 118.]
Under lease providing that title to crop shall remain in landlord until division, tenant's
mortuau'e of ungrown crops passes no title. Savings Bank v. Canfield, 12 S. D. 330, 81

N. W. 630.
Chattel mortgage on unplanted crop within statute. McKav v. Shotwcll. 6 D. 124,
50 N. W. 622; Schweinber v. Elevator Co., 9 N. D. 113, 81* N. W. 35: Donovan v.
Elevator Co., 7 N. D. 513. 75 N. W. 809. 66 Am. St. Rep. 674; Nichols, Shepard & Co. v.
Barnes 3 D. 148. 14 N. W. 110; Hostetter v. Elevator Co., 4 X. D. 357. 61 X. W. 19:
Merchants Nat. Bank v. Mann, 2 N. D. 456, 51 N. W. 946: Grand Forks Bank v. Elevator
Co., 6 D. 357, 43 N. W. 806; Mort. Bank & Inv. Co. v. Hanson, 3 N. D. 465, 57 N. \V.
345; Phil. Best Brewing Co. v. Hurlbut, 5 D. 62, 37 X. VV. 763.
Mortgage on ungrown crop need not be rcfiled after its growth. Grand Forks Bank
v. Elevator Co., 6 D. 357, 43 N. W. 806.
Mortgage upon tenant's interest in crop attaches on division. Bidgood v. Elevator
Co., 9 X. D. 627, 84 X. W. 561, 81 Am. St. Rep. 604.
Mortgage on crop to be grown on land given before acquiring lease of land i»
valitl.
lverson v. Soo Elevator Co., 22 S. I). G'JS. 119 X. W. 1006.
Crop contract having provided title shall remain in landlord until division of crop,
tenant's mortgage passes no title until division.
Bank v. Canfield, 12 S. D. 330, 8!

N.

VV. 630.
I ndtT former statute it was permissible for owner of threshing rig to mortgage future
earnings. Svkes v. Hannawalt, 5 X. D. 335, 65 X. W. 682; Reynolds v. Strong, 10 X.
81, 85 X. \V. 987. For note on chattel mortgage of future earnings of threshing outfit,
see 20 L.R.A.(N.S.) 505.
Chnttel mortgage of future accounts or earnings. 14 L.R.A. 12C.
Chattel mortgage on after-acquired property, generally.
1 L.R.A.(N.S.) 451.
Voidability of mortgage on after-acquired' property given within four months of
bankruptcy pursuant to executory agreement antedating such period. 17 L.R.A.(N.S.*
938.
Efficacy of mortgage on chattels to be manufactured or acquired, as independent
articles, and not as the increase or fruits of existing property.
18 L.R.A. 298.
Cha'tel mortgage on crops to be grown on band on which mortgagor has no present
interest.
19 L.R.A. (N.S.) 910.
As to similar provision in Cal. Civ. Code, | 2883, see Kreling v. Kreling, 118 Cal.
413, 50 Pac. 546.

D

A

•

Exception.
lien by contract upon crops
§ 6707. Upon crops, limited.
shall attach only to the crop next maturing after the delivery of such contract,
except in the case of liens by contract to secure the purchase price, or rental.
of the land upon which such crops are to be grown. [R. C. 1905, § 6131 ; 1897.
ch. 55; R. C. 1899, § 4681.]
Contract title to crop, made how.
Angell v. Egger, 6 N. D. 391, 71 N. V»V 547.
Sec note 9 X. D. 630.
As to mortgage on crop covering crop to be sown during following season. Gordcr
v. Hilliboe, 17 X. D. 281, 115 X. W. 843.
Chattel mortgage of future crops. 23 L.RJl. 449.
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Chattel mortgage on crops to be grown on land on which mortgagor has no present
interest.
19 L.R.A.(X.8.) 910.

A lien may be created by contract
§ 6708. Obligations not in existence.
to take immediate effect as security for the performance of obligations not
then in existence. [R. C. 1905, § 6132 Civ. C. 1877. § 1705 R. C. 1899, § 4682.]
;

;

As to similar provision in Cal. Civ. Code, § 2884, see Tapia v. Dcmartini, 77 Cal.
383, 11 Am. tit. Rep. 288, 19 Pac. 641; Fresno Canal A Irrig. Co. v. Rowel], 80 Cal.
114, 13 Am. St Rep. 112, 22 Pa«. 53; Lemon v. Wolff, 121 Cal. 272, 53 Pac. 801.

Article

3.

— Effect of

Liens.

§ 6709. Transfer no title.
Notwithstanding an agreement to the contrary,
a lien or a contract for a lien transfers no title to the property subject to
the lien.
[R. C. 1905, § 6133; Civ. C. 1877. § 1706; R. C. 1899, § 4683.]
Title to mortgaged property remains in mortgagor.
San ford v. Elevator Co., 2 N. D.
6, 48 X. W. 434; Harding v. Ins. Co.. 10 S. D. 64. 71 X. W. 765; Roberts v. Parker, 14
S. D. 323. 85 X. W. 591; Grand Forks Bank v. Elevator Co., 6 D. 357, 43 X. W. 806;
Walter A. Wood Co. v. Lee, 4 S. D. 495, 57 X. W. 238; Everett v. Buchanan, 2 D. 249,
8 X. W. 439; Keith v. Haggart. 4 D. 438, 33 X. W. 465.
Mortgagee does not assign mortgage on real estate by executing deed. Yankton B. &
L. Ass. v. Dowling, 10 S. D. 540, 74 X. W. 433.
In action of claim and delivery by second mortgagee, mortgagor cannot set up prior
mortgage. James v. Wilson. 8 X. D. 186, 77 X. W. 603.
Chattel mortgage not witnessed good between parties. Machine Co. v. Lee, 4 8. D.
435, 57 X. W. 238.
As to similar provision in Cal. Civ. Code, S 2888, see Cross v. Eureka Lake & Y. Canal
Co.. 73 Cal. 302, 2 Am. St. -Hep. 808. 14 Pac. 885; Foley v. Bullard, 99 Cal. 516, 33
Pac. 10S1; Habcr v. Brown, 101 Cal. 445. 3d Pac. 1035: Stone v. Owens, 105 Cal. 292,
38 Pac. 726; Works v. Merritt, 105 Cal. 467, 38 Pac. 1109; Maier v. Freeman, 112 Cal.
8, 53 Am. St. Rep. 151, 44 Pac. 357; Shoobcrt v. De Motta, 112 Cal. 215, 53 Am. St.
Rep, 207,- 44 Pac. 487; Anderson v. Pacilic Bank, 112 Cal. 598, 32 L.R.A. 479, 53 Am. St.
Rep. 228, 44 Pac. 1063; Smith v. San Francisco A X. P. R. Co., 115 Cal. 584, 35 L.R.A.
309. 56 Am. St. Rep. 119, 47 Pac. 582; Fernandez v. Tormey, 121 Cal. 515, 53 Pac. 1119;
Brecdlove v. Xorwich Union F. Ins. Soc, 6 Cal. Unrep. 94, 54 Pac. 93; Alferitz v.
Borgwardt, 126 Cal. 201, 58 Pac. 460; Garwood v. Wheaton, 128 Cal. 399, 60 Pac. 961;
Mathew v. Mathew, 138 Cal. 334, 71 Pac. 344; Pauly v. State Loan A T. Co., 7 C. C. A.
422, 15 U. S. App. 259, 58 Fed. 666.
All contracts
§ 6710. Contracts for forfeit ng property subject to void.
for the forfeiture of property subject to a lien in satisfaction of the obligation
secured thereby and all contracts in restraint of the right of redemption
from a lien are void. [R. C. 1905, § 6134 ; Civ. C. 1877, § 1707 ; R. C. 1895,
§ 4684.]

As to similar provision in Cal. Civ. Code. § 2S89. see Chandler v. People's Sav. Bank,
61 Cal. 396; Phelan v. De Martin, 85 Cal. 355. 24 Pac. 725; Corcoran v. Hinkel, 4 Cal.
Unrep. 360, 34 Pac. 1031; Watson v. Edwards. 105 Cal. 70, 3B Pac. 527; Bradbury v.
Davenport, 114 Cal. 593. 55 Am. St. Rep. 92, 46 Pac. 1062; Bradbury v. Davenport, 120
Cal. 152, 52 Pac. 301; Garwood v. Wheaton. 128 Cal. 399, 60 Pac. 961; Pauly v. State
Loan & T. Co., 7 C. C. A. 422, 15 U. S. App. 259, 58 Fed. 666.
§ 6/11.

not of

Does not imply obligation to perform. The creation of a lien does
imply that any person is bound to perform the act for which

itself

the lien

is

a security.

[R. C. 1905. § 6135; Civ. C. 1877, § 1708; R. C. 1899,

§ 4685.]

As to similar provision in Cal. Civ. Code,
Cal. 136, 44 Pac 915, 45 Pac. 1057.

f

2890, see Hell man v. Shoultcrs, 114

Not security for other than original obligations. The existence
of a lien upon property does not of itself entitle the person in whose favor
it exists to a lien upon the same property, for the performance of any other
§ 6712.

[R. C. 1905, § 6136:
obligation than that which the lien originally secured.
Civ. C. 1877, § 1709; R. C. 1899, § 4686.]
Mortgagee cannot hold mortgage as security for another debt after mortgage debt is
paid. Locke v. Hubbard, 9 S. D. 364, 69 X. W. 588.
As to similar provision in Cal. Civ. Code, $ 2891, see Stone v. Harris, 146 Cal. 555, 80
Pac. 711.

One who holds property by
§ 6713. Extent of compensation to holder.
virtue of a lien thereon is not entitled to compensation from the owner
thereof for any trouble or expense which he incurs respecting it, except to
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same extent as a borrower under sections 6057 and 6058.
6137; Civ. C. 1877, § 1710; B. C. 1899, § 4687.]

tin*

§

Liens

Article

4.

— Priority

in

General.

[R. C. 1905,

op Liens.

§ 6714. Priority according to date.
Other things being equal, different
hens upon the same property have priority according to the time of their
creation except in cases of bottomry and respondentia.
[R. C. 1905, § 6138
Civ. C. 1877,
§ 1711; R. C. 1899, § 4688.]
Lien of chattel mortgage properly filed paramount to that of agister for subsequently
pasturing mortgaged stock. Wright v. Sherman, 3 8. D. 290, 52 N. W. 1093, 17 L.R*A.
792; First Nat. Bank v. Scott, 7 N. D. 312. 75 N. W. 254.
Lien for personal taxes is inferior to that of prior mortgage. Miller v. Anderson, 1
S. D. 539, 47 X. VV. 957. Ill Am. St. Rep. 317.
Lien of carrier for transportation charges on property is inferior to that of chattel
mortgage of which carrier has notice. Owen v. -Rv. Co., 11 S. D. 153, 76 N. W. 302, 74
-

Am.

St.

Rep. 786.

Senior mortgagee is estopped from asserting priority over a junior mortgage acquired
his representations that junior mortgage was a first lien.
Morris v. Beecher et al.,
N. D. 130, 45 N. W. 696.
Priority of mortgages on buildings upon leased premises. 21 L.R.A. 348.
Priority as between agister's lien and chattel mortgage.
12
17 L.R.A. 792;
L.R.A.(N.S.) 310.
Right of seller of chattel retaining title thereto or a lien thereon as against existing
mortgagees of the realty to which it is affixed by the owner. 37 L.R.A. I.N.S.) 119.
Rights of seller of fixtures, retaining title thereto or a lien thereon, as against purchasers or incumbrancers of the realty. 1 B. R. C. 664.
Priority as between a chattel mortgagee who surrenders mortgage and accepts new
form of security on same property and an intervening lienor. 26 L.R.A.<N.S.) 496.
Retroactive effect of filing chattel mortgage for record in regard to liens acquired on
same property after execution of the mortgage. 33 L.<R.A. 163.
Priority of claims against property in hands of receiver over recorded liens.
2
L.R.A. (N.S.) 1013; 41 L.R.A. (N.S.) 695.
Priority of claims against property in hands of receiver over mechanics' liens.
2
L.R.A. ( N.S. ) 1013.
Priority of lien in distribution of assets of insolvent insurance company. 38 L.R.A.

on
1

108.

Priority as between lien of corporation and pledgee or bona fide purchaser of corporate stock.
39 L.R.A. (N.S.) 292.
Priority of judgment lien on future crops as against purchaser or mortgagee.
23
L.R.A. 46C.
Priority of judgment lien as to unrecorded conveyance.
16 L.R.A. 668.
Priority of judgment over conveyance made after beginning of term. 38 L.R.A. 245.
Priority of judgment on after-acquired property. 42 L.R.A. 209.
Priority of mechanics' lien as to curlier mortgages.
14 L.R.A. 306.
Priority of notes falling due at different times secured by same mortgage. 24 L.R.A.
800; 42 L.R.A. (N.S.) 183.
Superiority as between special assessment for public improvement and private mortgage. 35 L.R.A, 372; 30 L.R.A.(N.S.) 769.

A

mortgage given for the price
§ 6715. Mortgage for price prior to all.
of real property at the time of its conveyance has priority over all other
liens created against the purchaser, subject to the operation of the recording
laws.
[R. C. 1905, § 6139; Civ. C. 1877, § 1712; R. C. 1899, § 4689.]
Mortgage of real estate may be complete without power of sale. Grant County v.
Colonial A U. S. Mort. Co., 3 S. D. 390, 53 N. W. 746.
Priority of purchase-money mortgage. Kalschcuer v. Upton, 6 D. 449, 43 N. W. 816.
Priority of vendor's lien as against purchaser at judicial sale.
21 L.R.A. 39.
Rights of seller of fixtures, retaining title thereto or a lien thereon, as against lien of
vendor or realty. 1 B. R. Co. 670.
Is money loaned to improve land part of the purchase price within rule that a purchase money lien takes priority over homestead rights. 41 L.<R.A.(N.S.) 89.
As to similar provision in Cal. Civ. Code, *. 2898, see Avery v. Clark, 87 Cal. 619, 22
Am. St. Rep. 272, 25 Pac. 919; Van Lobeu Sels v. Bunnell, 120 Cal. 630, 53 Pac. 266.

§ 6716. Order of resort for payment. When one has a lien upon several
things and other persons have subordinate liens upon, or interests in some
but not nil of the same things, the person having the prior lien, if he can
do so without risk of loss to himself or of injustice to other persons, must
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resort to the property in the following order, on the demand of any part}
interested
1. To the things upon which he has an exclusive lien.
2. To the things which are subject to the fewest subordinate liens.
3. In like manner inversely to the number of subordinate liens upon the
same thing; and,
4. When several things are within one of the foregoing classes, and subject
to the same number of liens, resort must be had
(a) To things which have not been transferred since the prior lien was
created.
(b) To the things which have been so transferred without a valuable con
sideration and,
(c) To the things which have been so transferred for a valuable consideration in the inverse order of the transfers.
(R. C. 1905. § 6140; Civ. C. 1877.
§ 1713: R. C. 1895 § 4690.1
Mortgagee with knowledge of subsequent lions must first exhaust property on which
;

hp holds exclusive lien before resorting to sale of property covered by subsequent lien.
Union Bank v. M. M. A Stoddard Co., 7 N. D. 201. 73 N. \V. 527.
.Mortgagee not required to ascertain whetrcr mort','iitror ha* subsequently incumbered
part of premise*.
Blanchette v. Farsch, 18 S. D. 20. 99 N. W. 79.
As to marshaling securities. Merchants' State Bank v. Tufts, 14 N. D. 238, 116 Am.
St. Rep. f»82. 103 N. W. 760.
As to similar provision in Cal. Civ. Code, g 2S99, see Kent v. Williams. Ill Cal. 537.
46 Pac. 4C2; Woodward v. Brown, 119 Cal. 2S3. 63 Am. St. Pep. 108. 51 Pac. 2. 542:
Irvine v. Perry. 119 Cal. 352. 51 Pac. 544, 949. Mack v. Sliafer. 135 Cal. 113. r>7 Pac. 40:
Be Levin Bros., 13? Cal. 350. 63 Pac. 335. 73 Pac. 159; Merced Secur. Sav. Bank v.
Fimon. 141 Cal. 11, 74 Pac. 356; Sumimrville v. March, 142 Cal. 554, 100 Am. St. Rep.
145, 76 Pac. 388.

Article
§ 6717. Redemption,

5.

— Reuemption

of Liexs.

by whom and when made.

Every person having an

interest in property, subject to a lieu, has a right to redeem it from the lien,
at any time after the claim is due and before his right of redemption is fore
closed.
[R. C. 1905, § 6141; Civ. C 1877. § 1714; R, C. 1899, § 4691.1
Mortgagor cannot consent to sale of property bv superior mortgagee ho as to defeat
junior mortgage. Everitt v. Buchanan. 2 D. 2 49. 6 N. W. 439.
Licnbolder not made party to mechanic's lien foreclosure, not barred from right of
redemption. Trust Co. v. Lynch, 10 S. D. 410. 73 N. W. 908.
Junior mortgagee may redeem from prior mortgage at any time before sale. De Luce
v. Root. 12 S. I). 141, 80 N. W. 181; Boot & Shoe Co. v. Anderson, 9 S. D. 560, 70
N. W. 877; MacGregor v. Pierce. 17 S. Ti. 51.
None but lien holder can object to payment and redemption from lien before claim
due. Kalscheucr v. Upton, 6 D. 449. 43 N. W. 816.
Unrecorded assignment of mortgage is void as to subsequent purchasers or incum
brancers in good faith. Merrill v. Luce. 6 S. D. 354, 61 N. W. 43, 55 Am. St. Ren. 844.
3!V
Right of mortgagee who secures a deficiency degree to redeem from the sale.
L.R.A.IN.S.) 413.
'Right of wife during husband's lifetime to redeem from mortgage on his real property.
3 L.R.A.(N.S.) 1068.
May a purchaser or mortgagee from the original owner, after a sale under a prior
mortgage and during the redemption period, be a redemptioncr. 29 L.R.A.IN.S.) 508
As to similar provision in Cal. Civ. Code, f 2903. sec Randall v. Duff, 79 Cal. 115.
3 L.R.A. 754. 19 Pac. 532, 21 Pac. 610; Allen v. Allen, 95 Cal. 184, 16 LJLA. 646, 27
Pac. 30, 30 Pac. 213.
Subrogation. One who has a
§ 6718. Inferior lien holder may redeem.
lien inferior to another upon the same property has a right:
1. To redeem the property in the same manner aa its owner might from
the superior lien; and,
2. To be subrogated to all the benefits of the superior lien when necessary
for the protection of his interests, upon satisfying the claim secured thereby.
[R. C. 1905. § 6142; Civ. C. 1877, § 1715; R. C. 1899, § 4692.]
On right of junior mortgagee to redeem at any time. Home Invest. Co. t. Clarson.
tl R. D. 72, 109 N. W. 507.
Purchaser at foreclosure of second mortgage, being informed that first mortgage if
paid, has constructive notice of second mortgagee's rights under redemption. Malmberg
v. Peterson, 20 S. D. 587, 108 N. W. 339.
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Junior execution creditor redeeming from mortgage foreclosure continues to be a
creditor and is also subrogated to rights of mortgagee. MacGregor v. Pierce, 1? S. D.
51, 95 N. W. 281.
As to similar provision in Cal. Civ. Code, § 2904, see Swain v. Stockton Sav. & L. Soc,
78 Cal. 600, 12 Am. St. Rep. 118, 21 Pac. 365.
made.
Redemption from a lien is made by performing the
§ 6719.
act for the performance of which it is a security, and paying the damages,
if any, to which the holder of the lien is entitled for delay, or by offering

How

to perform such act and pay such damages; provided, that if the act requires the delivery of money, property or a conveyance of property the same
[R.
shall be deposited and notice thereof given as provided in section 5819.
C. 1905, § 6143; Civ. C. 1877, § 1716; B. C. 1895, § 4693.]
290.*>.
As to similar provision in Cal. Civ. Code,
C.uelovich v. Krauss, 2 Cal.
Si

Unrep. 700, 11 Pac. 781; Sutton

v.

w

Stephan, 101 Cal. 545, 36 Pac. 106.

Article G.— Extinction op Liens.

A lien is to be deemed acces§ 6720. Deemed accessory to act secured.
sory to the act for the performance of which it is a security, whether any
person is bound for such performance or not, and is extinguishable in like
manner with any other accessory obligation. [R. C. 1905, § 6144; Civ.
_ _
1877, § 1717; R. C. 1899, § 4694.]
,
mi
Payment of sum named in note is act to be performed. Bennett v. Ellis, 13 o. u.

C

.

401, 83 N.

W.

429.

.

Docketing of judgment in mortgage foreclosure proceedings does not extinguish mortgage lien and leave only ten-year judgment lien. Rhomberg v. Bender, 28 S. D. 609,
134 N. W. 805.
,
to
Effect of death of principal contractor on rights of subcontractor or materialman
a lien, or to payment by owner. 20 L.R.A.(N.S.) 45.
enforce
Effect of bankruptcy of contractor, on right of laborer or materialman to
26 L.R.A.(N.S.) 409.
lien againBt property improved.
Payment to contractors or subcontractors as affecting liens of subordinate claim
.

,

ants.

....

20 L.R.A. 560.

Assumption of debts on dissolution of partnership as affecting partnership hen. 9
L.R.A.(N.S.) 102.
general owner for purpose of defeating lien thereon as larceny.
of property
taking

by

42 L.'R.A.(N.S.) 292
discharge in bankruptcy on real property liens.
40
thereon.
Rescission of purchase of real estate as affecting assumption of hen

^Effect

of

LJLA.(N.S.) 672.

„

.

35 L.R.A.(N.b.) 86.
Release or satisfaction of lien by giving commercial paper.
L.K.a.(MA|
Lienor joining in mortgage on the property as a waiver ol his Hen. 35
34B
of the orignovation
as
a
lien
a
release
of
secure
to
debtor
by
New obligation given
inal obligation. 36 L.R.A.(N.S.) 464.
Cal. 10,
As to similar provision in Cal. Civ. Code, J 2909, see Duncan v. Hawn, 104
.
37 Pac. 626.
.
„
, ,
.

What defendant may show in
§ 6721. Extinguished by sale of property.
satisfaction
conversion. The sale of any property on which there is a lien in
personal property its wrongful
of the claim secured thereby, or in case of
thereon;
hen
the
extinguishes
conversion by the person holding the lien,
personal property
provided, however, that in an action for the conversion of
the amount due on any
the defendant may show in mitigation of damages
and which was held or paid
lien to which the plaintiff's rights were subject,
[R. C. 1905. § 6145
claims.
he
whom
under
person
any
or
by the defendant
Civ. C. 1877, § 1718; R. C. 1895, § 4695.1
Crosse B
La
lien.
extinguishes
mortgage
chattel
under
property
Sale of
D 560.
Anderson, 13 S. D\ 301, 83 N. W. 331 La Crosse B. & 6 Co v -Anderson ,9
D. 410, 73 N. W 908.
70 N. W. 877; American Banking & Trust Co. v. Lynch, 10 S.
sells sam«
Where first mortgagee takes possession of property under his mortgage, and
-

:

.

D

conversion. Lovejoy v. Bank, 5 N.
at private sale without foreclosure, such sale is a
956
6°1 67 N
conversion. Van Dus^n A
Mortgagee's' use of chattels against mortgagor's will, not
Co. v. Arnold, 5 S. D. 588 59 N. W. 961
bnepard A L*. v.
Purchaser of mortgaged property liable for conversion. Nichols,
3 D. 148, 14 N. VV. 110.

W
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Conversion of property forfeits lien. Everett v. Buchanan, S D. 249, 6 K. W. 430.
Wrongful conversion by lienor extinguishes lien. Mos teller v. Holborn, 21 S. D. 547,
114 N. W. 693.
Verdict may be directed where, upon undisputed facts, instrument on winch rights of
parties depends, being pledge, chattel mortgage or absolute conveyance of title, with
secret reservation of interest, is void.
Walklm v. ilorswill, 24 S. D. 191, U'3 K. W.
668.

Waiver of lien by attachment or execution. 50 L.R.A. 714; 24 L.R.A.fN.S.) 490.
As to similar provision in Cal. Civ. Code, $ 2911), see Loughborough v. McNevin, 74
Cal. 250, 5 Am. St. Rep. 435, 14 Pac. 369, 15 Pac. 773; Lehmaim v. Schmidt, 87 Cal. 15,
25 Pac. 101; Story & 1. Commercial Co. v. Storv, 100 Cal. 30, 34 Pac. 671; Williams
v. Ashe, 111 Cal. 180, 43 Pac. 535; Chase v. Putnam, 117 Cal. Ml, 49 Pac. 201; I-atta
v. Tutton, 122 Cal. 279, 68 Am. St. Rep. 30, 54 Pac. 844; Southern P. Co. v. Prosser.
122 Cal. 413, 55 Pac. 145; Brittan v. Oakland Bank, 124 Cal. 2S2, 71 Am. St. Rep. 58,
57 Pac. 84; Sumruervillc v. Stockton Mill. Co., 142 Cal. 529, 76 Pac. 243.
§ 6722. Not extinguished by mere lapse of time. A lien is not extinguished
by the mere lapse of the time within which under the provisions of the code
civil procedure an action can be brought upon the principal obligation.

of

[It.

C. 1905, § 6146; Civ. C. 1877, § 1719; R. C. 1899, § 4696.]
Lien of mortgage security is not extinguished by running of Btatute against not*.
Alexander v. Ransom, 16 S. D. 302, 92 N. \V. 418.
As to lien not being extinguished by bar of action upon principal obligation. Colonial
•4 U. S. Mortg. Co. v. Northwest Thresher Co., 14 N. D. 147, 70 L.R.A. 814, 116 Am. St.
Rep. 642, 103 N. W. 915, 8 A. & E. Ann. Cas. 1160.
Mortgage security not barred by running of statute against notes. Philip v. Stearns,
20 S. D. 220, 105 N. W. 467, 11 A. & E. Ann. Cas. 1108.
Foreclosure of mortgage is not barred bv running of limitation against indebtedness.
Green v. Frick, 25 S. D. 342, 126 N. W. 579.
As to similar provision in Cal. Civ. Code, f 2911, see Wells
Harter, 56 Cal. 342;
Jeffers v. Cook, 58 Cal. 147; Henderson v. Grammar, 66 Cal. 332, 5 Pac. 488; Raynor
v. Drew, 72 Cal. 307, 13 Pac. 866; California Sav. Bank v. Parrish, 116 Cal. 254, 43
Pac. 73; London & S. F. Bank v. Bandmann, 120 Cal. 220, 65 Am. St. Rep. 17D, 52 Pac.
583; San Francisco Sav. Union v. Long, 6 Cal. Unrep. 60, 53 Pac. 907; Southern P. Co.
122 Cal. 413, 55 Pac. 145; Newball v. Sherman, 124 Cal. 509, 57 Pac. 387;
Conway v. Supreme Council, C. K., 131 Cal. 437, 63 Pac. 727; Frost v. Witter, 133
Cal. 421, S4 Am. St. Rep. 53, 64 Pac. 705; Conwav v. Supreme Council,
K.. 137 Cal.
384, 70 Pac. 223; Commercial Sav. Bank v. Hornbcrger, 140 Cal. 16, 73 Pae. o^.j;
Vandall v. league, 142 Cal. 471, 76 Pac. 35; Mutual L. Ins. Co. v. Pacific Fruit Co., 112
Cal. 477, 76 Pac. 67; San Jose Safe Deposit Bank v. Bank of Madcro, 144 Cnl. 574,
7S Pac. 5.
v. Prosser,

C

The partial perform§ 6723. Not extinguished by partial performance.
ance of an act secured by a lien docs not extinguish the lien upon any part
of the property subject thereto, even if it is divisible.
[R. C. 1!)05, § 6147;
Civ. C. 1877, § 1720; R. C. 1899, § 4697.]
By sale of part of mortgaged property lien on the rest not discharged.

First Nat.
v. Elevator Co., 4 S. D. 409, 57 N.'W. 77.
to similar provision in Cal. Civ. Code, § 2912, see Southern P. Co. v. Prosser, 123
Cal. 413, 55 Pac. 145.

Bank
As

The
§ 6724. By restoration of property if lien dependent on possession.
voluntary restoration of property to its owner by the holder of a lien thereon,
dependent upon possession, extinguishes the lien as to such property, unless
otherwise agreed by the parties and extinguishes it, notwithstanding any
such agreement, as to creditors of the owner and persons subsequently acquiring title to the property, or a lien thereon, in good faith and for a good
consideration. [B. C. 1905, § 6148; Civ. C. 1877, § 1721 R. C. 1899,
Lien on personal property for repairs lost by parting with possession.
;

§

4698.]

Burdick v.
Marshall, 8 S. D. 308, 66 N. W. 462.
As to similar provision in Cal. Civ. Code, J 2913, see Palmtag v. Doutriok. 50 Cal.
154. 43 Am. Rep. 245; Foley v. Bullard, 99 Cak 516, 33 Pac. 1081; Southern P. Co.
t. Prosser, 122 Cal. 413, 55 Pac. 145.
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87.

MORTGAGE.
Aeticlb

1.

2.
3.

4.

Mortgage in General, §§ 6725-6749.
Mortgage of Rical Property, §§ 6750-6755.
Mortgage op Personal Property, §§ 6756-6768.
Satisfaction of Lien or Mortgage Before Maturity,
Article

1.

§ 6769.

— Mortgage in General.

Formal: ties necessary. Mortgage is a contract by which
hypothecated for the performance of an act without the
necessity of a change of possession.
A mortgage of real property can be
created, renewed or extended only by writing, executed with the formalities
required in the case of a grant of real property. [R. C. 1905, § 6149 Civ. C.
§ 6725. Defined.

specific property is

;

1877, § 1722; R. C. 1899, § 4699.1
Mortgage 8 "extended" when made to stand as security
included therein.
Bank v. Francis, 8 N. D. 369, 79 N. W.
Chattel mortgage <jonveys no title; is only security for
j

for some debt not originally
853.
InsurSandmeyer
debt.

.

N. W. 353.
personal property is valid as between parties without witnesses.
Machine Co. v. Lee, 4 S. D. 495, 57 N. W. 238; Fisher v. Porter, 11 S. D. 311, 77 N. W.
v.
112; Peet
Insurance Co., 7 S. D. 410, 64 N. W. 206.
No particular form of words is necessary to constitute a chattel mortgage. Esshom
v. Hotel Co., 7 S. D. 74, 63 N. W. 229; Peet v. Insurance Co., 7 S. D. 410, 64 N. W. 206.
Lea He of building containing clause giving lien for rent on the lessee's chattels, not
chuttel mortgage within statute requiring deliverv of copy.
Kennedy v. Hull, 14 S. D.
234, 85 N. W. 223.
Lease of realty making rent lien on building and improvements, is an incumbrance in
nature of mortgage. Peet v. Ins. Co., 7 8. D. 410, 64 N. W. 206.
Mortgage as lien only. Northwestern Port Huron Co. t. Iverson, 22 S. D. 314, 133
Am. St. 'Kep. 920, 117 N. W. 372.
Estate of the mortgagee at the common law. 7 Am. St. Rep. 31.
When new mortgage may be enforced as a continuation of the lien of prior mortgages.
5 Am. St. Kep. 705.
Effect of deed delivered in escrow as further security for a mortgage debt. 2

ance

Co., 2 S. D. 346, 50

A mortgage on

L.K.A.(N.S.) 628.

Mortgage to secure future accounts. 10 Am. Dec. 108.
Mortgage to secure future advances. 20 Am. Dec. 658; 116 Am. Dec. 690.
Mortgage to secure several notes which entitled to precedence of payment.

38 Am.

Dec. 440.
What constitute equitable mortgage. 4 Am. St. Rep. 696.
E«juitahle mortgage hy deposit of title deeds.
19 L.R.A.(N.S.) 206.
Right to foreclose deed intended as security for debt as an equitable mortgage.

22

L.R.A.(N.S.) 572.

As to simitar provision

in Cal. Civ. Code. § 2920, see

Spect

Speci, 88 Cal. 4H7, 13

L.R.A. 137, 22 Am. St. Rep. 314, 26 Pac. 203.
L en special. Independent of possession. The lien of a mortgage
special,
unless otherwise expressly agreed and is independent of possession.
is

§ 6726.

[R. C. 1905, § 6150; Civ. C. 1877, § 1723; R. C. 1899, § 4700.]
As to mortgage not transferring title or right of possession to mortgagee. Nash v.
Northwest Land Co., 15 N. D. 566, 108 N. W. 792.
6727.
What transfers deemed mortgage. Every transfer of an interest
§
in property, other than in trust, made only as a security for the performance
of another act is to be deemed a mortgage, except when in the case of personal
property, it is accompanied by an actual change of possession in which case
it is deemed a pledge.
[R. C. 1905, § 6151; Civ. C. 1877, § 1724; R. C. 1899,
§ 4701.]
As to what instrument constitutes mortgage. Langmaack v. Keith, 19 8. D. 351.
103 N.

W.

210.

Warranty deed given to trustee to secure payment of notes ia a mortgage. David
Bradley 4 Co. v. Helgerson, 14 S. D. 593, 86 N. W. 634.
Fraudulent conveyance of realty by one holding it as security to purchaser with
knowledge ia only effective as assignment of grantor's mortgage interest. Shimerda v.
Wohlford, IS 8. D. 155, 89 N. W. 393.
1584
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Conveyance of real property to third person in trust at security for a d«?l»t operate*
aa mortgage. Merrill v. Hurley, 6 S. D. 632, 62 X. W. 958, 55 Am. St. Rep. 859.
Validity of mortgage can only be questioned by purchaser or incumbrum-cr in good
faith.
Murphy v. Plankinton Bank, 13 S. D. 501, 83 N. W. 575.

As to right to give trust deed as security for payment of indebtedne-*. Brown v.
Comonow, 17 X. D. 84. 114 X. W. 728.
As to when assignment is given for security only. Fifer v. Fifer, 13 X. D. 20, 99
X. W. 763.
As to when absolute deed constitutes mortgage. Well* v. Geyer, 12 N. D. 316, 96
N. W. 289.
Transfer of real property by deed to secure loan constitutes a mortgage. Krug v.
S. D. 461, 113 N. W. 623.
to similar provision in Cal. Civ. Code, | 2924, see Works v. Merritt, 105 Cal. 467.
38 Pac. 1109.

Kautz, 21

As

§ 6728. Bottomry and respondentia not affected. Contracts of bottomry
or respondentia, although in the nature of mortgages, are not affected by
of the provisions of this chapter. [R. C. 1905, § 6152; Civ. C. 1877, § 1725;
R. C. 1899. § 4702.]
§ 6729. When transfer may be shown to be mortgage. The fact that a
transfer was made subject to a defeasance on a condition, may, for the
purpose of showing such transfer to be a mortgage, be proved, except as
against a subsequent purchaser or incumbrancer for value and without notier,
though the fact does not appear by the terms of the instrument. [R. C. 1905,
§ 6153: Civ. C. 1877, § 1726: R. C. 1899 § 4703.1
Evidence to prove devil absolute on its face a mortgage must be clear, convincing ami

any

satisfactory.

Jasper

v.

Hazcn,

4

N.

1).

1,

58 N.

W.

454.

One transferring property unconditionally is thereafter estopped from cln'ming
was a mortgage if transfer was relied upon as absolute deed by grantee. McGuin

.

it
v.

Lee. 10 X. D. 160. 86 X. W. 714.
Evidence of a parol defeasance insufficient under established rule of proof required.
Little v. Braun, 11 X. D. 410. 92 X. W. 800.
Deed is absolute unless proof is clear, convincing, satisfactory and specific that it
was intended to he a mortgage. Xorthwestern Fire k Marine Ins. Co. v. Lough, in
X. IV 601. 102 X. W. 160.
In order Jor party to claim benefit of section 6179 it must appear that he is pnr
cha.*er or incumbrancer in good faith without notice.
Murphy v. Bank, 13 R. D. 501.
83 X. W. 575.
A warranty deed given to secure pavment of notes is a mortgage. Bradley v
He'gerson. 14 8. 1). 593. 86 X. \V. 634; Shimerda v. Wohlford, 13 S. D. 155, 82 N*. W.
393: Merrill v. Hurley, 6 S. D. 592, 62 X. W. 958; Wells v. Geyer, 12 N. D. 316, 9G
N. W. 289.
As to necessity of grantor in security deed tendering all indebtedness due grantee
before he can compel reconveyance. Smith v. Jensen. 16 X. D. 40 c 114 X. W. 30.fi.
Intention of parties as to whether instrument is deed or mortgage may be shown by
parol evidence. .Miller v. Smith. 20 X. D. J>6, 126 X. W. 499.
Deed absolute on face mav be shown to be in fact mortgage securing debt existing
Adams v. Mclntyre. 22 X. D. 337, 133 X. W. 915.
at time of its execution.
Parol evidence to 6how absolute deeds to be mortgages. 15 Am. Dec. 47.
Deeils absolute in form with agreements to reconvev as mortgages.
17 Am. Dec. 300.
Right to foreclose deed intended as security for debt as an equitable mortgage. 22
L.R.A.(X.S.) 572.
Does a deed absolute on its face, but intended aa a mortgage, convey the legal title.
11 L.R.A. (X.S.) 209.
Jurisdiction of equity over suit to have deed declared a mortgage aa to land in another
state or country. 69 L.R.A. 685.
Grantee's oral promise to grantor to hold in trust, as giving rise to constructive
39 L.R.A.fX.S.) 922.
tru«t. where conveyance was made as security.
Protection of purchaser from apparent vendee under instrument apparently a conveyance, but intended as a mortgage. 32 L.R,A.(X.S.) 1046: 38 L.R.A. (X.S.) 982.
8
Effect of failure to record defeasance aa against creditors of the grantee.
.

L.R.A.(X.S.) 387.
Effect of debt becoming barred by limitations, upon rights and remedies under conveyance absolute on its face, but intended as a mortgage. 11 L.R.A. (X.S.) 825; 24
L.R.A. (X.S.) 840.
Right to accept favorable part of decree on absolute deed decreed to be a mortgage
and appeal from the rest. 29 L.R.A. (X.S.) 11.
Any interest in property which is
§ 6730. What may be mortgaged.
capable of being transferred may be mortgaged. [R. C. 1905, § 6154; Civ. C.
4704.1
R.
1899,
1727;
C.
1877, §
§
158.1
100
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Mortgage for future advances

valid.
Second mortgagee with notice, subject to first
mortgage. Recording of second lien not notice to prior incumbrancer. Bank v. Modine
k Co., 7 N. D. 201, 73 N. W. 527.
As to real estate being subject to mortgage by bolder of legal title between foreclosure
sale and expiration of redemption period.
North Dakota Horse 4 Cattle Co. v.
Serumgard, 17 N. D. 466, 29 L.R.A. (N.S.) 508, 117 N. W. 453.
Right to mortgage privilege to use streets for quasi-public purposes. 47 L.R.A. 87.
Rig lit to mortgage burial lot. 67 L.R.A. 122.
What articles are included in such general terms as appurtenances, fixtures and the
like employed in chattel mortgage.
46 L.R.A. (N.S.) 206.

§ 6731. After-acquired title subject to. Title acquired by the mortgagor
subsequent to the execution of the mortgage inures to the mortgagee as
security for the debt in like manner as if acquired before the execution.
[B. C. 1905, § 6155; Civ. C. 1877, § 1727; R. C. 1899. § 4705.]

Woman

signing mortgage with her husband and acquiring title afterward holds same
Yerkes v. Hadley, 5 D. 324, 40 N. W. 340, 2 L.R.A. 263.
Merrill v. Hurley, 6 S. D. 592, 62 N. W. 958, 55
Am. St. Rep. 859.
Assignment of mortgage taken by grantor of land under general warranty will bo
presumed to have been taken for benefit of grantee. Somraera v. Wagner, 21 N. D. 531,
131 N. W. 797.
Title, after acquired by patent to homesteader, inures to mortgagee as of date of
execution and delivery of mortgage. Adam v. McClintock, 21 N. D. 483, 131 N. W. 394.
Mortgage of after acquired property and of property having only a potential existence.
46 Am. Dec. 712; 109 Am. St. Rep. 510.
Effect of mortgage upon after-acquired personal property. 76 Am. Dec. 723; 103
Am. St. Rep. 510.
Does chattel mortgage on domestic animals cover their increase when not mentioned
therein.
14 L.R.A.(N.S.) 431.
Title to increase of animals as between mortgagee of dam and other claimants.
17
L.R.A. 82.
Necessity that increase of animals be in gestation at time of execution of mortgage
in order to be covered thereby.
17 L.R.A. (N.S.) 203.
After-acquired property which passes by railroad mortgage. 99 Am. 8t. Rep. 252.
for mortgagee.

Assignment of mortgage note.

A mortgage
§ 6732. Not bound to perform act secured without covenant.
does not bind the mortgagor personally to perform the act for the performance
of which it is a security, unless there is an express covenant therein to
that effect. [R. C. 1905. § 6156 Civ. C. 1877, § 1727 R. C. 1899, § 4706.]
;

;

As to similar provision in Cal. Civ. Code, § 2928, see Jonea v. Gardner, 57 Cal. 641.
The assignment of a debt secured
§ 6733. Assigning debt carries security.
by mortgage carries with it the security.
[R. C. 1905, § 6157; Civ. C. 1877,
§ 1727 R. C. 1899, § 4707.]
Right of assignee of mortgage to enforce option to declare entire mortgage due for
;

default of payments.

15 L.R.A.(N.8.) 590.

A mortgage may be created upon
§ 6734. On property adversely held.
property held adversely to the mortgagor. A mortgage of property held
adversely to the mortgagor takes effect from the time at which he or one
claiming under him obtains possession of the property, but has precedence
over every lien upon the mortgagor's interest in the property, created subsequently to the recording of the mortgage.
[R. C. 1905, § 6158; Civ. C. 1877,
§ 1728 R. C. 1899, §4708.]
;

As to right to mortgage property adversely
96 N.

W.

held.

Galbraith

v.

Payne, It N. D. 164,

258.

confer power of sale. A power of sale may be conferred by
a mortgage upon the mortgagee or any other person, to be exercised after
a breach of the obligation for which the mortgage is a security. [R. C. 1905,
§ 6159: Civ. C. 1877, § 1729; R. C. 1899, § 4709.]
§ 6736. Such power a trust. A power of sale under a mortgage is a trust
and as to real property can be executed only in the manner prescribed by
the code of civil procedure. [R. C. 1905, § 6160; Civ. C. 1877, § 1730; R. C.
§ 6735.

May

1899, § 4710.]
Mortgagor may grant power of sale in trust for benefit of both parties. Robinson v.
McKinney, 4 D. 290. 29 N. W. 658.
Mortgagor empowered to confer power of sale upon mortgagee or anv other person.
Brown v. Comonow, 17 N. D. 84, 114 N. W. 728.
15S6
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As

to remedy of power of sale in mortgage.
Olson v. CaBselmas, IS N. D. 34, 105
N. W. 1105.
Mortgage of realty may be complete without power of aale; only a mortgage with
expreaa power of sale may be foreclosed by advertisement. Grant Co. v. Col. A U. 8.
Mori. Co., 3 8. D. 390, 53 N. W. 746.
Must sell in manner pointed out in instrument. Everett v. Buchanan, 2 D. 249,
6 N. W. 439.
mortgage of real estate may be complete without power of sale, but unless containing such power cannot be foreclosed by advertisement. Grant Co. v. Mortgage Co.,
8 S. D. 390, 53 N. W. 746.
Power of sale is a power coupled with an interest and not terminated with death of
mortgagor. Reilly v. Phillips, 4 S. D. 604, 57 N. W. 780; Grandin v. Emmons, 10
N. D. 223, 86 N. W. 723.
Removal of building from mortgaged property does not destroy lien thereon after
security on lot has been exhausted. Trust Co. v. Parmalee, 5 8. D. 341, 58 N. W. 811.
Does power of sale in a mortgage or deed of trust confer an interest which prevents
ite revocation by death of mortgagor.
70 L.R.A. 135.
Foreclosure by exercise of power of sale. 92 Am. St. Rep. 573.
Necessity for sales under powers to be for reasonable price. 103 Am. St. Rep. 51.
Right of mortgagee to exerci*» power of sale during pendency of mortgage foreclosure or of action for debt secured. 2 B. R. C. 841.
Effect on mortgage lien of sale under the mortgage.
58 Am. Dec. 569.
Remedies of mortgagee to reach surplus proceeds after judicial or other sale. 83
Am. St. Rep. 359.

A

A

power of attorney
§ 6737. Requisites of power of attorney to execute.
to execute a mortgage must be in writing subscribed, acknowledged or proved,
certified and recorded in like manner as powers of attorney for grants of
real property.
[R. C. 1905, § 6161 Civ. C. 1877, § 1730; R. C. 1899. § 4711.]
Power of attorney to sell and convey not power to mortgage. Morris v. Ewinir
;

8

N".

D. 99, 76 N.

W.

1047.

A mortgage is a lien upon
§ 6738. Lien on everything grant would pass.
everything that would pass by a grant of the property and upon nothing more.
[R. C. 1905, § 6162; Civ. C. 1877, § 1731; R. C. 1899, § 4712.]
§ 6739. Against all claiming under mortgagor. Exception. A mortgage
is a lien upon the property mortgaged in the hands of every one claiming
under the mortgagor subsequently to its execution, except purchasers and
incumbrancers in good faith without notice and for value and except as
otherwise provided by article 3 of this chapter. [R. C. 1905, § 6163; Civ. C.
1877, § 1732; R. C. 1899. § 4713.]
Court of equity will restore senior mortgage satisfied by mistake to first lien where
junior mortgagee had notice of its existence. Upton v. Hugos, 7 S. D. 476, 64 N. W.
523; Ricker v. Stott, 13 S. D. 208, 83 N. W. 47.
One obtaining title through attachment is not purchaser in good faith, so as to defeat
prior unrecorded deed which is in fact a mortgage. Murphy v. Bank, 13 8. D. 501, 83
N. W. 575; Kohn v. Laphara, 13 S. 1). 78, 82 N. W. 408.
Lien of chattel mortgage properly filed is paramount to that of agister for subsequently pasturing mortgaged stock. Wrieht v. Sherman, 3 S. D. 290, 52 N. W. 1093, 17
L.R.A. 792; First Nat. Bank v. Scott, 7 N. D. 312, 75 N. W. 254.

A

mortgage does not entitle
§ 6740. Mortgagee not entitled to possession.
the mortgagee to the possession of the property, unless authorized by the
express terms of the mortgage; but after the execution of a mortgage the
mortgagor may agree to such change of possession without a new consideration.
No person whose interest is subject to the lien of .t mortgage may
do any act which will substantially impair the mortgagee's security. [R. C.
1905, § 6164; Civ. C. 1877, § 1733 ;*R. C. 1899, § 4714.]
Mortgagor entitled to possession until foreclosure and time of redemption has expired,
flhimerda v. Wohlford. 13 S. D. 155, 82 N. W. 393; Yankton B. A L. Asa'n
Dowling,
10 8. D. 535, 74 N. W. 436; McKay v. Shotwcll, 6 D. 124, 50 N. W. 622.
Bill of sale to secure a debt constitutes a mortgage as between parties, and does not
entitle mortgagee to possession. Rosenbaum
Rosa, 4 8. D. 184, 56 N. W. 114.

.

Receiver may be appointed to take possession of property on foreclosure. Roberts v.
Parker, 14 S. D. 323, 85 N. W. 591.
Mortgagee cannot take possession of land before foreclosure in absence of clause
expressly permitting it.
McClory v. Ricks, 11 N. D. 38, 88 N. W. 1042.
NeeesRttV of mortgagor's consent to possession by mortgagee.
Nash v. Northwest
I -and Co.. 15 X. 1). 5f,6. 108 \. W. 792.
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A

mortgagee's possession under an illegal foreclosure with the knowledge and acquiescence of the mortgagor is that of a trustee and he must account and surrender
possession after net rents, issues and profits extinguish the debt and taxes paid.
Finlayson v. Peterson, 11 Is. D. 45, 89 N. W. 855.
Duties and liabilities of mortgagee in possession. 4 Am. St. Rep. 69.

A

mortgagee may foreclose the right of redemption
§ 6741. Foreclosure.
of the mortgagor in the manner prescribed by the code of civil procedure.
[R. C. 1905, § 6165 ; Civ. C. 1877, § 1734; R. C. 1899, § 4715.]
Right to subject equity of redemption to execution on judgment for the mortage
debt.

11

Am.

Dae. 193.

How record operates. An assignment of
a mortgage may be recorded in like manner as a mortgage and such record
operates as notice to all persons subsequently deriving title to the mortgage
from the assignor. [R. C. 1905, § 6166; Civ. C. 1877, § 1735; R. C. Ib99 f
§ 6742. Record of assignment.

§

4716.]
Assignment of real estate mortgage is proper instrument for record.
« S. D. 354, 61 X. \V. 43, 55 Am. St. Hep. 844.

Merrill v. Lu?e.

As

to similar provision in Cal. Civ. Code, J 2934, Rce Adler v. Sargent, 109 Cal. 42.
41 Pac. 799 ; Rodgers v. Peckham, 120 Cal. 238, 52 Pac. 483.

§ 6743. Of what such record not notice. When the mortgage is executed
as security for money due or to become due on a promissory note, bond or
other instrument designated in the mortgage, the record of the assignment
of the mortgage is not of itself notice to a mortgagor, his Heirs or personal
representatives so as to invalidate any payment made by them or either of
them to the person holding such note, bond or other instrument. [R. C. 1905,
§ 6167; Civ. C. 1877, § 1735; R. C. 1899, § 4717.1
Neglect to take and record assignment cannot prejudice an innocent purchaser. Pickford v. Peebles, 7 S. D. 166, 63 N. \V. 779.
Though contract is one between Minnesota parties, the Minnesota recording statute
does not discharge mortgage debt, and cannot affec-t mortgage as contract for security
upon lands in this state, Cosgrave v. McAvay, 24 N. D. 343, 139 X. W*. 693.
As to similar provision in Cal. Civ. Code, | 2935, see Rodgcrs v. Peckham, 120 Cal
238, 52 Pac. 483.

§ 6744. Real estate mortgages, how discharged by certificate. A recorded
mortgage must be discharged upon the record by the register of deeds having
custody thereof on the presentation to him of a certificate of discharge,
signed by the mortgagee, his executors, administrators, guardians, trustees,
assigns or personal representatives, properly acknowledged or proved and
certified as prescribed by the chapter on recording transfers, stating that the
mortgage has been paid in full, or otherwise satisfied and discharged and
authorizing the officer to cancel the same of record, giving a brief description
of the mortgage; provided, however, that any person acting as personal
representative of the mortgagee as aforesaid, must first file and have recorded
a power of attorney in the register's office where such mortgage is recorded,
showing his authority to discharge mortgages in behalf and for the mortgagee
and in his name and stead. A certificate of the satisfaction of a mortgage
may be made in substantially the following form
This certifies that a certain mortgaged executed by
of
mortgagor to
of
A. D. 19.., upon the
mortgagee, dated the
day of
(here describe the property covered by the mortgage) and
recorded in the office of the register of deeds in and for the county of
and state of North Dakota, in book
of
is paid and satisfied and
hereby authorize
mortgages on page
and require said register of deeds to discharge the same of record in his office.
day of
Witness
hand this
A. D., 190..
(Acknowledgment.) [R. 0. 1905. § 6168; Civ. C. 1877, § 1735; R. C. 1899.
,

,

;

,

§

4719: 1901. oh. 125: 1905. oh. 154.1
As t«> similar provision in Cal. Civ. Code, f 2937, see Beal t. Stevens, 72 Cal. 451,
14 Pac. 186; Woodward v. Brown, J19 Cal. 283, A3 Am. St Rep. 108, 5t Pac. S, 542.
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I

Discharge by foreign executor or administrator. When an executor
or administrator shall be appointed in any other state or foreign country,
on the estate of any person not a resident of this state at the time of his
decease, and no executor or administrator thereon shall have been appointed
in this state, such foreign executor or administrator, upon filing in the office
of the register of deeds of any county in which any mortgage held by the
estate of such deceased person is filed or recorded an authenticated copy
of his apuointment, may execute, acknowledge and deliver a certificate of
discharge of such mortgage the same as and with like effect as executors
and administrators appointed under the laws of this state mav do. [R. C.
§ 6745.

1905, § 6169; R. C. 1895, § 4720.]
§ 6746. Discharge by heir or legatee. Any heir or legatee of such deceased
person, residing within or without the state, upon recording in the office of the
register of deeds an authenticated copy of the judgment or decree of the
court, transferring to such heir or legatee the ownership of any such mortgage may. in like manner and with like effect, satisfy or release such mortgage.
[R. C. 11,05, § 6170; R. C. 1895, § 4721.]
Any guardian appointed
§ 6747. Discharge by foreign guardian of minor.
in any other state or foreign country of a minor holding and owning a mortgage upon property in this state, upon filing in the office of the register of
deeds of the county in which the property is situated an authenticated copy
of his appointment as guardian and the same proof of the ownership of
such mortgage as is required in the last section, may in like manner and
with like effect satisfy or release such mortgage. [R. C. 1905, § 6170; R. C.
1895. § 4722.]
A certificate of the discharge
§ 6748. Such certificate must be recorded.
of a mortgage and a proof or acknowledgment thereof must be recorded at
length and a reference made in the record to the book and page where the
mortgage is recorded and in the minute of the discharge made upon the
record of the mortgage, to the book and page where the discharge is recorded.
[R. C. 1905, § 6172; Civ. C. 1877, § 1735; R. C. 1899, § 4723.]
Notarv public is presumed to fill blanks in an acknowledgment. Jones t. Trust Co.,
.

7 S. D. 122. 63 N. W. 553.
TruBt Co..
Preemptions that certificate of officer on discharge was proper. Jones
7 S. D. 122, 63 N. VV. 553.
Tender of amount due on mortgage, and its deposit in bank as provided by law, U
v.
Kronebusch
Ksvment and satisfaction and renders mortgagee liable for this penalty.
Hiimin. 6 D. 243, 42 N. W. 656.
Demand made in another state upon mortgagee and his refusal or neglect there to
execute and discharge same does not subject such mortgagee to penalty, but renders him
liable for consequential damages.
Jones v. Trust Co., 7 S. D. 122, 63 N. W. 553.
Forfeiture can be recovered only by counting expressly upon the statute. Grei'iiW)-^
y. Bank. 6 N. D. 483. 67 N. W. 597: Peckham v. Van Bergen, 10 N. D. 43, 84 N. W. Sti*.

§ 6749.

Penalty.

When mortgage satisfied mortgagee must on demand discharge.
When any mortgage or lien upon property has been satisfied the

of such mortgage or lien must immediately upon demand of the owner
of the property execute and deliver to him a certificate of the discharge thereof
and must acknowledge the execution thereof so as to entitle it to be recorded
or he must enter satisfaction or cause satisfaction of such mortgage or lien
to he entered of record; and any owner of any mortgage or lien who refuses
to execute or deliver to the owner of the property covered by the mortgage
or lien the certificate of discharge and to acknowledge the execution thereof
or to enter satisfaction or cause satisfaction to be entered of the mortgage or
lien as provided by law, is liable to the owner of such property or his assignee
or legal representative for all damages which he or they may sustain by
reason of such refusal, and shall also forfeit to them the sum of one hundred
dollars; provided, however, that when a mortgage or lien upon personal
property has been satisfied, the owner of such mortgage or lien must within
thirty days thereafter cause a certificate of discharge thereof to be trans-

owner
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of the register of deeds of the county where such mort-

gage or lien is of record, and any owner of any mortgage or lien who fails
to cause a certificate of discharge thereof to be so transmitted shall be liable
to the owner of such property, and his assignee or legal representative in
damage in the sum of ten dollars for each and every satisfaction not so
transmitted.
[1907, ch. 176; R. C. 1905, § 6173; Civ. C. 1877, § 1735; B. C.
1895, § 4724.]
Tender of amount due and deposit of same in bank if rot accepted acta as payment
of note and makes this section operative. Kronebusch v Raumin, 6 D. 243, 42 X. \V.
656.

seeks to recover statutory penalty must rely on specific statute giving
Greenberg v. Bank, 5 N. D. 483, 67 N. W. 697; Peckham v. Van Bergen, 10
43, 84 X. \V. 566.
Penalty to be recovered onlv upon a strict cent upon failure to comply with request.
Peckham v. Van Bergen, 10 N. D. 43, 84 X. W. 566.
Demand of satisfaction of mortgagee on payment of mortgage in another state does
not make him liable to penalty. His liability will be amount of damage caused by failure
.'. ">.
nif t Co., 7 8. 1). 122. (V.i N. \\
Jones v.
to satisfy.
Complaint in action for failure to release paid mortgage must allege that expense of
release was paid or tendered. Mader v. Piano Mfg. Co., 17 S. D. 553, 97 X.

Where a partv

penalty.

N. D.

i

.

W

Article

2.

— Mortgage of Real Property.

§ 6750. Form. A mortgage of real property may be made in substantially
the following form:
This mortgage made the
day of
in the year
by A. 13., of
mortgagor, to C. D., of
t
,
mortgagee, wituesseth
That the mortgagor mortgages to the mortgagee (here describe the property) as security lor the payment to him of
dollars, on or
before the
with inday of
in the year
terest thereon (or as security for the payment of an obligation, describing
it, etc.).
A. B.
[U. C. 1905, § 6174; Civ. C. 1877, § 1736; R. C. 1899, § 4725.]
When
§ 6751. When devisee must satisfy mortgage out of b s property.
real property, subject to a mortgage, passes by succession or will, the successor or devisee must satisfy the mortgage out of his own property without
resorting to the executor or administrator of the mortgagor, unless there is
an express direction in the will of the mortgagor that the mortgage shall
be otherwise paid. [R. C. 1905, § 6175; Civ. C. 1877, § 1737; R. C. 1899.
,

§ 4726.]

§ 6752. Executed,

etc.,

l

:

ke grant. Mortgages of real property may be
and recorded in like manner and with like

acknowledged or proved,

certified

effect as giauts thereof.

[R. C. 1905, § 6176; Civ. C. 1877, § 1738; R. C. 1899.

§ 4727.]

To whom record not

ce.
The record of a mortgage duly made
operates as notice to all subsequent purchasers and incumbrancers.
[R. C.
1905, § 6177; Civ. C. 1877. § 1739; R. C. 1899, § 4728.]
§ 6754. Separate paper showing grant intended as mortgage must be recorded. Every grant of real property or of any estate therein which appears
by any other writing to be intended as a mortgage within the meaning of
chapter 86 of this code must be recorded as a mortgage; and if such grant
and other writing explanatory of its true character are not recorded together
at the same time and place, the grantee can derive no benefit from such
record.
[R. C. 1905. § 6178; Civ. C. 1877, § 1740; R. C. 1899, § 4729.]

§ 6753.

Deed absolute

in

;

form, although intended as mortgage, is properly recorded in record
Bank v. Tufts, 14 X. D. 238, 116 Am. St Rep. 682, 103

Merchants' State
of deeds.
X. W. 760.

§ 6755. Defeasance must be recorded.
ports to be an absolute conveyance, but
performance of certain conditions such

When

a grant of real property purintended to be defeasible on the
grant is not defeated or affected

is
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hs against any person other than the grantee or his heirs or devisees or persons
having actual notice unless an instrument of defeasance duly executed and
acknowledged, shall have been recorded in the office of the register of deeds
of the county where the property is situated. [R. C. 1905, § 6179; Civ. C. 1877.
§

R. C. 1899, § 4730.]
Action to have trust deed declared a mortgage. McKenna
Whittaker, 9 S. D. 442.
69 N. W. 587.
Purported absolute deed cannot be defeated by parol defeasance aft against mortgagee
without actual notice. Patnode v. Deschcnes. 15 N. D. 100, 106 N. W. 573.
Mortgagee without actual notice of rights of vendee in possession under contract for
defeasance, is innocent purchaser.
Cray v. Harvey, 17 N. D. 1, 113 X. W. 1034.
"Any other person " aft used in statute means subsequent purchasers and incumbrancers.
Vallely v. First Nat. Bank, 14 N. D. 580, 5 L.R.A.(N.S.) 387, 116 Am. St. Rep. 700.
106 X. W. 127.

1741

;

Article

3.

— Mortgage of Personal

Property.

A

mortgage of personal property may be made in sub§ 6756. Form.
stantially the following form
year
This mortgage made the
day of
, in the
mortgagor,
by A. B., of
by occupation
,
to C.
,
of
by occupation a
,

D

mortgagee, witnesseth

That the mortgagor mortgages to the mortgagee (here describe the propdollars,
erty) as security for the payment to him of
in the year
on (or before) the
day of
obligation,
with interest thereon (or security for the payment of a note or
A. B.
describing it, etc.).
[R. C. 1905, § 6180; Civ. C. 1877, § 1742; R. C. 1899, $ 4731.]
,

,

Sufficiency of description.
Bank v. Oiuni, 3 N. D. 193, 54 N. W. 1034. 44 Am. St.
Rep. 533; Nichols Sbcpard Co. v. Barnes, 3 Dak. 148, 14 N. W. 110; Bank v. Kocd-ol,
8 S. D. 391. 66 N. W. 933; Russell 4 Co. v. Amundson. 4 N. D. 112, 59 N. \V. 477;
Crow v. Zollars, 11 S. D. 203. 76 N. W. 924: Bank v. Elevator Co.. 14 S. D. 276, 85
N. W. 219; Coughran v. Sundback, 9 S. D. 483, 70 N. W. 644; Advance Thresher Co.
v. Schmidt, 9 8. P. 489, 70 N. W. 646.
Statute applies to chattel mortgage on implanted crop. Schweinberg v. Elevator Co.,
9 N. I). 113, 81 X. W. 35; Donovan v. Elevator Co.. 7 N. D. 513, 74 N. W. 809. 66
Am. St. Rep. 674; Nichols Shepnrd Co. v. Barnes, 3 Dak. 148. 14 N. W. 110; Hoetettcr
v. Elevator Co., 4 N. D. 357, 61 N. W. 49; Bank v. Mann et al., 2 N. D. 456, 51
N. W. 946; Bank v. Elevator Co., 6 Dak. 357. 43 N. YY. S06; Bank v. Hanson. 3 N. D.
465. 57 N. W. 345; Best Brewing Co. v. Elevator Co.. 5 Dak. 62, 37 N. W. 763.
Provision in lease making rent lien on furniture construed as chattel mortgage.
Greelev v. Winsor. 1 R. D. 117. 45 N. W. 325; IVet v. Insurance Co., 7 S. D. 410.
64 N.'W. 206; Esshom v. Hotel Co.. 7 S. D. 74, 63 N. W. 229.
Description of machine must be definite to bind earninus paid without notice of
existence of mortgage. Machine Co. v. Skau. 10 S. D. 636, 75 N. W. 109.
Description of crop and land in crop mnrt»n<?e. Coughran v. Sundback, 9 8. D. 483,
Advance Thresher Co. v. Schmi.lt. 9 S. D. 489. 70 N. W. 646.
70 N. \V. 644
Lcacc making rents a lien on personal property operates an chattel mortgage. Greeley
v. Winsor. 1 S. D. 117. 45 X. \V. :i25. 36 Am. St. Rep. 720; Pect v. Ins. Co., 7 8. D.
410. f.4 X. \V. 206; Esshom v. Hotel Co., 7 S. D. 74. 63 N. W. 229.
Description of property on sale or mortgage of future crops. 23 L.R.A. 458.
Curing of insufficient or inaccurate description by chattel mortgagee taking possession
before any specific right or lien of creditors has attached. 25 L.R.A. (N.S.) 117.
Validity of verbal chattel mortgage. 7 L.R.A. (X.S.) 418.
33 L.R.A. 305.
Prc-existinir debt as consideration for chattel mortgage.
As to similar provision in Cal. Civ. Code. S 29.r>.r,, sec Glenn v. Arnold. 56 Cal. 631;
Raventas v. fireon. 57 Cal. 254; Martin v. Thompson, 63 Cal. 3: Duffiey v. Shields,
63 Cal. 332; Hitchcock v. Haasett. 71 Cal. 331. 12 Pac. 228; Grangers' Business Asso.
v. Clark, 84 Cal. 201, 23 Pac. 1081; Blaisdell v. McDowell. 91 Cal. 285, 25 Am. St.
Rep. 178, 27 Pac. 656; Harma v. Silva, 91 Cal. 636, 27 Pac. 1088; Re Fischer. 94
Cal. 523, 29 Pac. 951; Barker v. Maskeil, 101 Cal. 9, 35 Pac. 641; San Francisco
Breweries . Schurtz. 104 Cal. 420, 38 Pac. 92; Works v. Merritt, 105 Cal. 467. 38
Pac. 1109; Bank of Ukiah v. Gibson, 5 Cal. Unrep. 11, 39 Pac. 1069; Bank of Ukiah
v. Moore, 106 Cal. 673. 39 Pac. 1071; Rohrbough v. Johnson. 107 Cal. 144, 40 Pac. 37;
Bank of Ukiah v. Gibson, 109 Cal. 197, 41 Pac. 1008, 1010; Simpson v. Ferguson,
112 Cal. 180, 53 Am. 8t. Rep. 201, 40 Pac. 104, 44 Pac. 484; Scott v. Hotcbkws, 115
;
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Cal. 89, 47 Pac. 48; First Nat Bank v. Erreca, 116 CaL 81, 58 Am. St. R«p. 133.
47 Pac. 926; Locke v. Klunker, 123 Cal. 231, 55 I'ac. 993; Bishop v. McKillican, 124
Cal. 321. 71 Am. St. Rep. 68, 57 Pac. 76; AlferiU v. Borgwardt, 126 Cal. 201, 58
Pac. 460; McLcod v. Bamum, 131 Cal. 605, 63 Pac. 924; Perking v. Maier A Z.
Brewery, 133 Cal. 496, 65 Pac. 1030.

All reservations
§ 6767. Conditional sales must bo in writing and filed.
of the title to personal property, as security for the purchase money thereof,
shall, when the possession of such property is delivered to the vendee, be
void as to subsequent creditors without notice and purchasers and incumbrancers in good faith and for value, unless such reservation is in writing
and filed and indexed the same as a mortgage of personal property. In
indexing such instruments the register of deeds shall treat the purchaser
as mortgagor and the vendor as mortgagee.
[R. C. 1905, § 6181; R. C. 1895,
§

4732

]

Failure to file contract of conditional aale, effect of. Thompson v. Armstrong, 11
I). 198. 91 N. W. 39.
Not unconstitutional as depriving persons of property without due process of law.
Pringle v. Canfield, 19 R. D. 506. 104 N. W. 223.
Applicable to sale with provision tliat poods are held in trust hv buyer as security
for pun-haw price.
Webber v. Conklin. 20 S. D. 52, 104 N. W. 675.
Reservation of til le is not void as to one obtaining possession of property before
filing of contract with register of deeds when he does not claim to be subsequent
creditor without notice or purchnser or incumbrancer in good faith.
Rock Island
Plow Co. v. Western Implement Co., 21 N. D. 608, 132 K. W. 351.
The trustee in bankruptcy is neither a subsequent creditor without notice nor a
purchaser or incumbrancer in good faith for value within this section. In re Pierce.
157 Fed. 755.
Necessity of recording instrument creating lien or reserving title to personal property in state to which property is subsequently removed. 64 L.R.A. 356; 35 L.R.A. (N.S.^

N.

385.
Fffect of failure to record contract of conditional sale on
in case of purchaser's bankruptcy.
38 L.R.A. (N.S.) 554.
Recordation of lien on fixtures as personalty as notice to
B. R. C. 691.

vendor's right to relief

mortgagee of realty,

l

§ 6758. Void as to whom, unless filed. A mortgage of personal property
is void as against creditors of the mortgagor and subsequent purchasers and
incumbrancers of the property in good faith for value unless the original
or an authenticated copy thereof is filed by depositing the same in the office
of the register of deeds of the county where the property mortgaged, or any
part thereof, is at such time situated.
[R. C. 1905, § 6182; Civ. C. 1877,
§

1744;R. C. 1899,

§

4733.]

Original must be filed in some county; certified copy not constructive notice if original
returned to mortgagee; copy filed in other county must be certified to by register.
Rosenbaum v. Foss, 4 S. D. 184, 56 N. W. 114; Kimball Co. v. Kirby, 4 S. D. 152.
55 N. W. 1110.
Withholding from files to allow mortgagor to purchase goods is fraud. Jewett v. Sundback, 5 S. D. 111. 58 N. W. 20.
Making and filing equivalent to change in possession of property. Richert v. Simons.
6 D. 239, 42 N. W. 657.
Lien superior to that of agister attaching after execution and filing. First Nat. Bank
T. Scott, 7 N. D. 312, 75 N. W. 254; Wright v. Sherman. 3 S. D. 367, 53 N. W. 425.
On property removed from one state to another need not be reflled unless required bv
statute.
Wilson v. Rustad. 1 N. D. 330, 75 N. W. 260, 66 Am. St. Rep. 649.
Purchaser at mortgage sale of real estate cannot thereby acquire rights superior
to subsequent mortgage on crop without notice.
Bank v. Swan, 2 X. D. 225. 50

N. W. 357.
Failure to
288, 75 N.

file

W.

does not render void as to mortgagor.

Deering

v.

Hanson, 7 N. D.

249.

Good where made, good here. Wilson v. Rustad, 7 N. D. 330, 75 N. W. 260.
Words "In .good faith for value" apply only to subsequent purchaser* and
Kimball v. Kirby, 4 S. D. 152, 55 N. W. 1110.
v. Brace, 8 S. D. 190, 65 N. W. 1071.
Failure to promptly file chattel mortgage not a badge of fraud.
Mercantile Co. v.
Gardner. 5 S. D. 246, 58 N. W. 557.
Mortgage first executed but unrecorded subject to one subsequently executed without
Walter A. Wood Co. t. Lee, 9 8. D. 69, 68 N. W.
notice for value but first recorded.

incumbrancers and not to creditors.

Novo*

170.
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Chattel mortgage taken in foreign state not filed as required by such Btate not
good against purchasers in state to which property is removed. Carroll v. Nisbet,
9 S. D. 497, 70 N. W. 634.
Execution levied on property covered by unrecorded mortgage is prior lien though
Pierson v. Hickej, 16
execution debt was contracted prior to execution of mortgage.
6. D. 46, 91 N. \V. 339.
(This was a divided opinion.)
Unfiled chattel mortgage void as to creditors after its execution. Noyes v. Brace, 8
S. D. 190. 65 X. W. 1071.
Unrecorded contract of conditional sale is void as to vendee's creditors only upon
proof that they are such. Thompson v. Armstrong, 11 N. D. 198, 91 N. W. 39.
Effect of recording on validity of mortgage of merchandise leaving mortgagor in
possession with power of sale.
18 I..R.A. 610.
Retroactive effect of tiling chattel mortgages for record in regard to liens acquired
on the same property after the execution of the mortgage. 33 L.R.A. 163.
Failure to record chattel mortgage ns fraud on other creditors. 31 L.R.A. 638.
Necessity of recording mortgage of future crops. 23 L.R.A. 463.
When local law deemed to require registering or recording of a transfer within
section 60a of the bankruptcy law.
5 L.R.A.(N.S.) 148; 18 L.R.A.(N.S.) 1233.
Effect of chattel mortgagee taking possession before anv specific right or lien of
creditors has attached to cure failure to record. 25 L.R.A. (N.S.) 115.
Sufficiency of record notice of mortgage on chattels to be manufactured or acquired
18
as independent articles and not as the increase or fruits of existing property.
L.R.A. 303.
Necessity of filing or recording chattel mortgage in etate where property located.
64 L.R.A. '361.
Necessity of recording mortgage in state to which property is subsequently removed.
64 L.R.A. 356; 6 L.R.A. (N.S. 940; 35 IJRA.(N.S.) 3S6.
As to similar provision in Cal. Civ. Code, 8 2957, see Berson v. Nnnan, 63 Cal. 550;
Wood v. Franks, 67 Cal. 32, 7 Pac. 50; Meherin v. Oaks, 67 Cal. 57, 7 Pac. 47:
Beamer v. Freeman, 84 Cal. 554, 24 Pac. 169; Harms v. Silva, 91 Cal. 636. 27 Pac.
1088; Yost v. Commercial Bank, 94 Cal. 494, 29 Pac. 858; San Francisco Breweries
v. Schurtz, 104 Cal. 420, 38 Pac. 92; Adlard v. Rodgers, 105 Cal. 327, 38 Pac. 889:
Works v. Merritt, 105 Cal. 467. 38 Pac. 1109; Cardenas v. Miller, 108 Cal. 250. 49
Am. St. Rep. 84. 39 Pac. 783, 41 Pac. 472; Bank of Ikiah v. Gibson, 5 Cal. t'nrcp. 11,
39 Pac. 1069; Bank of Ukiah v. Moore, 106 Cal. 673, 39 Pac. 1071; Fassett v. Wise.
115 Cal. 316. 36 L.R.A. 505, 1095, 47 Pac. 47; Lemon v. Wolff, 121 Cal. 272. 53
Pac. 801; Bishop v. McKillican, 124 Cal. 321. 71 Am. St. Rep. 68, 57 Pac. 76; Ru bles
v. Cnnnedv, 127 Cal. 290, 46 L.R.A. 371, 53 Pac. 911, 59 Pac. 827; First Nat. Bank
v. Mcnke,* 128 Cal. 103, 60 Pac. 675; Alferitz v. Scott, 130 Cal. 474, 63 Pac. 735;
McLeod v. Barnum, 131 Cal. 605, 63 Pac. 924; Talcott v. Hurlbert, 143 Cal. 4, 76
Pac. 647.

§ 6759. Piling, notice to whom. The filing of a mortgage of personal property in conformity with the provisions of this article operates as notice thereof
to all subsequent purchasers and incumbrancers of so much of said property as is at the time mentioned in the preceding section, situated in the
county or counties wherein such mortgage or an authenticated copy thereof
is filed.
fR. C. 1905. § 6183; Civ. C. 1877. § 1745; R. C. 1899, § 4734.*]
As to similar provision in Cal. Civ. Code, $ 2963, see Bishop v. McKillican, 124 Cal.
321, 71 Am. St. Rep. 68, 57 Pac. 76.
For the purposes of
§ 6760. Where property in transit deemed to be.
this article property in transit from the possession of the mortgagee to the
county of the residence of the mortgagor or to a location for use is during
a reasonable time for transportation to be taken as situated in the county
in which the mortgagor resides, or where it is intended to be used.
For a
like purpose personal property used in conducting the business of a common
carrier is to be taken as situated in the county in which the principal office
or place of business of the carrier is located.
[R. C. 1905, § 6184; Civ. C.
1877, § 1746: R. C. 1899. § 4735.1

As to similar provision in Cal. Civ. Code,
321, 71 Am. St. Rep. 68. 57 Pac. 76.

§

2960. see Bishop v. McKillican, 124 Cal.

A

§ 6761. Val'd only as to property in county. Piling in other counties.
single mortgage of personal property embracing several things of such character, or so situated, that by the provisions of this article, separate mortgages upon them would be required to be filed in different counties is only
valid in respect to the things as to which it is duly filed; but a copy of
the original mortgage may be authenticated by the register of deeds in
i5»:t
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whose office it is filed, and such copy be filed in any other county with the
same effect as to the property therein that the original could have been.
[E. C. 1905, § 6185; Civ. C. 1877, § 1747; R. C. 1899, § 4736.]
Valid only in county where original or copy filed. Kimball v. Kirbv,

4 S. D. 152,
52 X. W. 1110; Rosenbaum v. Foss, 4 S. D. 184, 56 N. W. 114.
(Wt case reversed
on other grounds, 7 S. D. 83.)
As to similar provision in Cal. Civ. Code, § 2959, see Berson v. Kunan, 63 Cal. 550;
Fassett v. Wise, 115 Cal. 316, 36 L.R.A. 505, 1095, 47 Pac. 47; Bishop v. McKillican,

124 Cal. 321, 71

Am.

St. Rep. 68, 57 Pac. 76.

A

mortgage of personal property ceases to be valid
§ 6762. How renewed.
as against creditors of the mortgagor, and subsequent purchasers or incumbrancers in good faith after the expiration of three years from the filing
thereof, except as hereinafter provided, unless within ninety days next preceding the expiration of such term a copy of the mortgage, and a statement
of the amount of existing debt for which the mortgagee or his assignee claims
a lien sworn to and subscribed by him, his agent or attorney, are filed anew
in the office of the register of deeds in the county in which the mortgage was
originally filed, and in like manner the mortgage and statement of debt must
be again filed every three years or it ceases to be valid as against the parties
above mentioned; provided, that mortgages of the personal property belonging to street car companies, telephone companies and telegraph companies
need not be renewed; and, provided further, that trust deeds or other trust
conveyances or instruments executed to secure bonds of corporations need
not be renewed. [1911, ch. 191; R. C. 1905, § 6186; Civ. C. 1877. § 1748; 1S81,
ch. 25, § 1 1890, ch. 41, § 1; R. C. 1895. § 4737; 1905, ch. 60.]
Failure to rcfile does not render void as against mortgagor. Deering & Co. v. Hanson,
;

7 N. D. 288, 75 N. W. 249.
Keeping crop mortgage alive by
456, 51 X. W. 946.

refiling.

Merchants' Nat. Bank

v.

Mann,

2

X. D.

A

mortgage of personal property
§ 6i63. Chattel mortgage, how executed.
must be signed by the mortgagor in the presence of two witnesses who must
sign the same as witnesses thereto, or acknowledge the execution of the same
before some official qualified to take acknowledgments. And every mortgagee
must surrender to the mortgagor at the time of the execution of the mortgage a correct copy of the original mortgage so signed, with witnesses or
acknowledgment shown thereon. And the mortgagor must surrender to the
mortgagee a receipt which shall be attached to the original mortgage showing
that the mortgagee has surrendered to him a copy of such mortgage, and
said receipt must accompany the mortgage when presented to the register
of deeds and filed therewith. Otherwise said mortgage shall not be filed
as a chattel mortgage by the register of deeds.
[1913, ch. 66; R. C. 1905,
§ 6187; Civ. C. 1877, § 1749; R. C. 1899, § 4738; 1903, ch. 133.]
Witnesses only required for purpose of filing. Walter A. Wood Co. v. Lee, 4 S. D.
495, 57 X.

W.

238.

Subscribing witnesses must be called to prove execution of mortgage, or their absence
accounted for. BrjujolfKon v. Elevator Co.. 6 N. D. 450, 71 N. W. 555, 66 Am. St. Rep,
612.

Mortgagee
X.

W.

may

be witness to chattel mortgage.

Fisher

v.

Porter, 11 S. D. 311, 77

112.

Mortgagee disqualified from being witness to chattel mortgage. Donovan r. Elevator
Co., 8 X. D. 585, 80 N. W. 772, 46 L.R.A. 721, 73 Am. St. Rep. 779.
Requirement as to witnesses met bv words " in the presence of," and signatures of two
persons as witnesses. First Nat. Bank v. Elevntor Co., 4 S. D. 409, 57 X. W. 77.
Proof of execution of chattel mortgage has not been dispensed with by statute. Lander
v. Propper. 6 D. 64, 50 N. W. 400.
In action between mortgagee and mortgagor, not necessary to show that the execution
of chattel mortgage was witnessed. J. I. Case Thresh. Mach. Co. v. Olson, 10 N. D. 170,
86 X. W. 718.
Chattel mortgage which is not acknowledged or witnessed according to law is not
entitled to be filed. Pease v. MagiU. 17 X. D. 166, 115 X. D. 260.
Effect of chattel mortgagee taking possession before any specific right or lien of
creditors has attached to cure original defect in execution. 25 L.R.A. (X.S.) 110.
l.V.U
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As to similar provision in Cal. Civ. Code, § 2922, see Dinglev v. Bank of Ventura,
57 Cal. 467; London &. S. F. Bunk v. Bandmonn, 120 Col. 220. 05 Am. St. Rep. 17'J, V£
Pac. 583; Daniels v. Johnson, 129 Cal. 415, 79 Am. St. Kep. 123, 61 Pac. 1107.
Cancellation.
The register of deeds
§ b/64. Duty of register of deeds.
for each of the several counties must receive and tile all such instruments as are
offered to him aud must keep the same in his office in regular and orderly
file ior the public information and must not permit them or any of them to
be removed from his office until cancelled, except as hereafter provided. All
instruments shall be kept in the regular tiles of his office for three years from
the date of filing or date of filing the last renewal of the same and thereafter
shall be placed in a separate file provided for that purpose. Provided, further,
that all chattel mortgages may be destroyed ten years after date of filing or
date of filing of last renewal.
Every such mortgage may be cancelled by the
register of deeds upon presentation to him of a receipt for the sum, money or
property secured, or an acknowledgment of satisfaction thereof signed by the
mortgagee.
[1911, ch. 259 R. C. 1905, § 6188 Civ. C. 1877, § 1750 R. C. 1899,
;

;

;

§ 47519.

§ 6765. Registry index. Every register of deeds with whom any such mortgage or authenticated copy thereof is filed must indorse a number upon tinsame in regular order together with the time of receiving the same and must
enter the name of every party thereto in a book kept for that purpose alphabetically, placing mortgagors and mortgagees under a separate head and stating in separate columns, opposite each name, the number indorsed upon the
mortgage, the date thereof and of the filing, the amount secured thereby, a
brief of the substance thereof not otherwise entered and the time at which it
is due.
A mortgage is not to be deemed defectively filed by reason of any
errors in the copy filed which do not tend to mislead a party interested; and
the negligence of the officer with whom a mortgage is filed does not prejudice

the rights of the mortgagee.

[R, C. 1905, § 6189

;

Civ. C. 1877, § 1751

R. C.

;

1899. § 4740.]
Lienors are not affected by failure of register to properly number the liens.
woiler v. McCaull, 18 S. D. 70, 99 N. W. 95.

Schou

If the mort§ 6766. When mortgagee may take and dispose of property.
gagor voluntarily removes or permits the removal of the mortgaged property
from the county in which it was situated at the time it was mortgaged, the
mortgagee may take possession and dispose of the property as a pledge for
the payment of the debt, though the debt is not due.
[R. C. 1905, § 6190; Civ.

C. 1877, § 1752; R. C. 1899, § 4741.]
Lien waived and mortgage defeated by consent of mortgagee to a private sale.
Peterson v. St. Anthony & Dakota Elevator Co.. 9 N. D. 55, 81 N. W. 59.
No mortgage of any ship or vessel,
§ 6767. Where ship mortgage recorded.
or part thereof, of the United States shall be valid against any person, other
than the mortgagor, his heirs and devisees and persons having actual notice
thereof, unless such mortgage is recorded in the office of the collector of customs where such vessel is registered or enrolled.
[R. C. 1905, § 6191 Civ. C.
1877. § 1756; R. C. 1899, § 4742.1
Sections 6758 to 6766
§ 6768. Provisions inapplicable to sh'p mortgages.
inclusive of this article do not apply to any mortgage of a ship or vessel, or
any part thereof which is required as above by act of congress to be recorded
in a particular place or manner.
[R. C. 1905, § 6192; Civ. C. 1877, § 1756;
R. C. 1899, § 4743.]
;

Article

4.

— Satisfaction of Lien oh Mortgage Bkfore Maturity.

§ 67C9. Sat'afaction, how effected. Any lien or mortgage upon property may
be paid or satisfied before the date of maturity if the mortgagor so desires, provid.ng that the full amount which would otherwise be due on date of maturity
shall first be tendered or delivered in satisfaction thereof.
[1907, ch. 175.]
I.

fleet

of

unaccepted tender on

lien

of mortgage.

33 L.RJL 231; 23 L.ILMN.S.)

403.

1595

Digitized by

Google

CIVIL CODE.

§§ 6770-6777

CHAPTER

Fledye.

88.

PLEDGE.
§ 6770. Defined. Pledge is a deposit of personal property by way of security
for the performance of another act.
[R. C. 1905, § 6193 Civ. C. 1877, § 1757
R. C. 1899, § 4744.]
Shares of etock in corporation may be pledged. Van Ciee v. Bank, 4 D. 485, 33
;

W 897.
Definition and nature of pledge. 49 Am. Dec. 730.
Setting aside pledged or mortgaged property retained by pledgor or mortgagor on his
own premises or under his own control as a delivery or cbange of possession. 25
L.R.A.(N.S.) 525.
How far may pledge be effectual of which the pledgor's agent is made depositary.
N.

.

25 L.R.A. 577.

What contracts deemed pledge. Every contract by which the possession of personal property is transferred as security only is to be deemed a
[R. C. 1905, § 6194 Civ. C. 1877, § 1758; R. C. 1899, § 4745.]
pledge.
Retaining property of another for debt due does not constitute a pledge. Taylor
§ 6771.

;

v.

Junes. 3 N. D. 235, 55 X.

W.

593.

32 Am. St. Rep. 711.
to similar provision in Cal. Civ. Code, § 2987, sec Irwin
329. 34 Pac. 708.
'llic

law of collateral securities.

Aa

v.

McDowell, 4 Cal. Unrep.

The lien of a pledge iB dependent
§ 6772. L en dependent on possession.
on possession and no pledge is valid until the property pledged is delivered
to the pledgee or to a pledge holder as hereinafter prescribed.
[K. C. 19j5,
§ 6195; Civ. C. 1877, § 1759; R. C. 1899. § 4746.]
Lien of pledge is dependent upon possession. Willard v. Monarch Elevator Co.. 10
N. D. 400, 87 X. \V. 996; l J urdin v. Archer, 4 S. D. 54, 54 X. W. 1043.
FfTect of surrender of pledged property on rights of pledgee.
39 L.R.A. (X.S.)
Priority as between lien of corporation and pledgee of corporate stock.
L.R.A.(X.S.) 2:12.

KS7.

39

As

to similar provision in Cal. Civ. Code, § 2988. see Palmtag v. Doutrick. 59 Cal.
154, 43 Am. Rep. 245; Hitchcock v. llassett, 71 Cal. 331, 12 Pac. 228; Mnier v. Fret-man.
112 Cal. 8, 53 Am. St Rep. 151, 44 Pac. 357; McFall v. Buckeye Grangers' Warehouse
Aseo., 122 Cal. 468, 68 Am. St. Rep. 47, 55 Pac. 253.

The increase of property pledged is pledged
§ 6773. Includes increase.
with the property.
[R. C. 1905, § 6196; Civ. C. 1877, § 1760; R. C. 1899,
§ 4747.]

One who has a lien upon property may
§ 6774. Lien may be pledged.
pledge it to the extent of his lien.
[R. C. 1905, § 6197; Civ. C. 1877, § 1761
R. C. 1899, § 4748.]
One who has
§ 6775. By one allowed to assume apparent ownership.
allowed another to assume the apparent ownership of property for the purpose
of making any transfer of it cannot set up his own title to defeat a pledge
of the property made by the other to a pledgee, who received the property in
[R. C. 1905,
good faith in the ordinary course of business and for value.
§ 6198; Civ. C. 1877, § 1762; R. C. 1899. § 4749.]
Higlit to have trust property wrongfully pledged by a trustee for his individual
rcdiMmied by money belonging to his insolvent estate. 6 L.R.A.fN.S.) 487.
As to similar provision in Cal. Civ. Code, § 2991. see Palmtag v. Doutrick, SO Cal.

beiictit

154. 43

Am. Rep. 245; Shafer

v.

Lacy, 121 Cal. 574, 54 Pac. 72.

§ 6776. To secure another's obligation. Property may be pledged as security
for the obligation of another person than the owner and in so doing the owner
[R. C.
has all the rights of a pledgor for himself except as hereinafter stated.
1905. § 6199; Civ. C. 1877, § 1763; R. C. 1899, § 4750.]
pledgor and pledgee may agree
§ 6777. Deposit with pledge bolder.
upon a third person with whom to deposit the property pledged who, if he
accepts the deposit, is called a pledge holder.
[R. C. 1905, § 6200; Civ. C.

A

1877,

§

17C4; R. C. 1899,

§

4751.]
isur>
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One who pledges
§ 6778. Withdrawal of property pledged for another.
property as security for the obligation of another cannot withdraw the property pledged otherwise than as a pledgor for himself might; and, if he receives
from the debtor a consideration for the pledge, he cannot withdraw it without
his consent.
[R. C. 1905, § 6201 Civ. C. 1877, § 1765 R. C. 1899, § 4752.]
pledge holder for reward cannot
§ 6779. Exoneration of pledge holder.
exonerate himself from his undertaking; and a gratuitous pledge holder can
do so only by giving reasonble notice to the pledgor and pledgee to appoint
a new pledge holder and in case of their failure to agree by depositing the
property pledged with some impartial person, who will then be entitled to a
reasonable compensation for his care of the same.
[R. C. 1905, § 62o2 ; Civ.
C. 1877, § 1766; R. C. 1899, § 4753.]
pledge holder
§ 6780. Pledge holder must enforce pledgee's rights.
must enforce all the rights of the pledgee, unless authorized by hi: i to waive
them.
[R. C. 1905. § 6203 Civ. C. 1877, § 1767 R. C. 1899, § 4754.]
As to similar provision in Cal. Civ. Code, § 2996, see Faulkner v. First Nat Bank,
;

;

A

A

;

;

130 Cal. 258, 62 Pac. 463.

A. pledgee, or a pledge
§ 6781. Liability of pledgee or pledge holder.
holder for reward, assumes the duties and liabilities of a depositary for reward.
(R. C. 1905, § 6204; Civ. C. 1877, § 1768; R. C. 1899, § 4755.]
Use of pledged property forbidden, unless consented to by pledgor. Hawkins
Hubbard. 2 S. D. 631, 51 N. W. 774.
Duty of pledgee as to care of thing pledged. 17 L.R.A. 193; 83 Am. St. Rep. 392.
A gratuitous pledge holder
§ 6782. Liability of gratuitous pledge holder.
assumes the duties and liabilities of a gratuitous depositary.
[R. C. 1905,
§ 6205; Civ. C. 1877, § 1769; R. C. 1899, § 4756.]
When
§ 6783. Pledgee's rights on fraudulent misrepresentation of value.
a debtor has obtained credit, or an extension of time by a fraudulent misrepresentation of the value of the property pledged by or for him, the creditor may
demand a further pledge to correspond with the value represented; and in
default thereof may recover his debt immediately, though it is not actually due.
[R. C. 1905, § 6206; Civ. C. 1877, § 1770; R. C. 1899, § 4757.]
When performance of the act for
§ 6784. Sale when performance due.
which a pledge is given is due in whole or in part, the pledgee may collect
what is due him by a sale of the property pledged, subject to the rules and
exceptions hereinafter prescribed.
[R. C. 1905, § 6207; Civ. C. 1877, § 1771;
R. C. 1899. § 4758.]
Implied authority of pledgee to soil corporate stock. 43 L.R.A. 742.
sale of pledged property or collateral as larceny.
31 L.R.A.(NJ3.) 999.
Pledgeo'8 conversion of pledged property by invalid sale. 43 L.R.A. 737.
Remedies of pledgees. 79 Am. Dec. 499.
Naud. 125 Cal. 596,
As to similar provision in Cal. Civ. Code, 8 3000, see Stewart
58 Pac. 186 ; Merchants' Nat Bank v. Escondido Irrig. Dist.. 144 Cal. 329, 77 Pac. 937.

Wrongful

§ 6785. Demand necessary. Before property pledged can be sold and after
performance of the act for which it is security is due the pledgee must demand
performance thereof from the debtor, if the debtor can be found.
[R. C. 1905,
§

6208; Civ. C. 1877.

§

1772; R. C. 1899,

§ 4759.]

As to similar provision in Cal. Civ. Code, § 3001, see Hill v. Flnigan, 62 Cal. 426;
Bendel v. Crvstaf
Naud, 125 Cal. 596,
Ice Co., 82 Cal. 199, 22 Pac. 1112; Stewart
*
58 Pac. 186.

A pledgee must give actual notice to the
§ 6786. Notice to pledgor of sale.
pledgor of the time and place at which the property pledged will be sold at
sweh a reasonable time before the sale as will enable the pledgor to attend.
[R. C. 1905. $ 6209 Civ. C. 1877, $ 1773 R. C. 1899, § 4760.]
Notice of sale must be given. Stanford v. McGill, 6 N. D. 536, 72 N. W. 938, 38
;

;

L.R.A. 760.
As to similar provision in Cal. Civ. Code, 8 3002, see Bendel v. Crystal Ice Co.,
»2 Cal. 199. 22 Pac. 1112; Stewart v. Naud, 125 Cal, 596, 58 Pac. 186.

Notice of sale may be waived by a pledgor
§ 6787. Waiver of such notice.
any time but is not waived bv a mere waiver of demand of performance.
[R. C. 1905, § 6210; Civ. C. 1877, § 1774 R. C. 1899, § 4761.1

at

;

:
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to similar provision in Col. Civ. Code. $ 3003, see Bendel v. Crystal Ice Co.,
199. 22 Tac. 1112; Stewart v. Kaud, 125 Cal. 596, 58 Pac. 186.

8Js

Ca).

waived.
A debtor or pledgor waives a demand of
performance as a condition precedent to a sale of the property pledged by a
positive refusal to perform after performance is due, but cannot waive it in
any other manner except by contract.
[B. C. 1905, § 6211; Civ. C. 1877,
§ 1775 ;B C. 18 J9. § 4762.1
§ 6788.

How demand

(

m

As to similar provision
Cal. Civ. Code, § 3004, see Bcndel v. Crystal Ice Co., 82 Cal.
199. 22 Pac. 1112 ; Stewart v. Naud, 125 Cal. 596, 58 Pac. 186.

§ 6789. Sale by public auction.
The sale by a pledgee of property pledged
must be made by public auction in the manner and upon the notice to the
public usual at the place of sale in respect to auction sales of similar property
and must be for the highest obtainable price.
[B. C. 1905, § 6212; Civ. C.
1877, § 1776; R. C. 1899, § 4763.]
>a\e must be at public auction. Stanford v. McGlll, 6 N. D. 536, 72 N. W. 938. .18
L.R.A. 760; Everett v. Buchanan, 2 D. 249, 6 N. VV. 439; Lane v. Starr, 1 S. D. 107,
45 N. \V. 212.
Sale of personal property bj pledgee or mortgagee, after default, not at pu>» ,; o sale
Walklin v.
is conversion of property, which extinguishes lien.
Horswill, 24 S. D. 191; 1*3 N. W. 668
As to similar provision in CrJ Ci»-. C<-d<» § 3005, see Stewart v. Naud, 125 Cal. 59ft.
58 Pac. 180.

and on public notice,

A pledge*- n ft collect when due any evidence
§ 6790. Evidence of debt,
of debt pledged to him: he nuy sU.- seP ai.j cvid^rce of debt pledged to
to secure the perforraavw-* of au origins': el/.igat\on, if at the time of
making such original obligation the pledgor si. hi, l ave authorized in writing
such sale.
Before such evidence of dti . can be sold and after the maturity
of the original obligation, the pledgee must den&i d, in writing, the performance thereof from the debtor if he can be found.
Notice of the sale of such
evidence of debt must be given by publication once, and at least six days
prior to such sale, in a newspaper published at the place of sale, if there is
one, otherwise in a newspaper in the county in which such sale is to be made,
and if there is no newspaper in the county, or upon the written request of
the pledgor, notice shall be given by posting the same in five public places
The notice of sale
in such county for at least ten days prior to such sale.
must specify the names of the pledgor and pledgee and the assignee, if any,
the date, maturity and amount of the original obligation and the amount
claimed to be due thereon, a description of the evidence of debt to be sold,
which shall contain the names of the makers, the date and maturity of such
Such sale may be made
obligation to be sold, and the time and place of sale.
by the pledgee, his agent or attorney. A report of such sale must be made
and filed, substantially as required by section 8128 in chattel mortgage fore[B. C. 1905,
closures, and when so filed shall have the same force and effect.
§ 6213; 1897. ch. 109: R. C. 1899, § 4764.]
Evidence of debt when pledged must be collected, and cannot be sold. Deering 4 Co.
him

Rusaell, 5 N. D. 319, 65 N. W. 6Q1.
Implied authority of pledgee to sell bonds. 43 L.R.A. 743.
Extent of recovery by pledge on note. 44 L.R.A. 243.
8S
Authority of pledgee to compromise obligations held as collateral security.
L.R.A.(N.R.) 980.
Right of one who takes commercial paper of corporation as security for an individual
debt of officer. 31 L.R.A.(N.S.) 169.
Holder of bill or note as collateral security as a bona fide holder. 31 L.RJL(N.S.V
v.

287.

Effect of failure of holder to make demand or give notice of dishonor of paper held
as collateral or conditional payment. 68 L.R.A. 482.
Dntv of pledgee of stock to sell at maturity of debt. 8 L.R.A.(N.S.) 1199.
34
DiM-rence required of one who holds negotiable paper as collateral security.

Am.

Dec. 451.

and remedies of parties to collateral securities. 32 Am. St. Rep. 711.
to «imilnr provision in Cal. Civ. Code, § 3006, see Kelly v. Matlock, 85 Cal. 122,
24 I'nc. «4U: Mc Arthur v. Macce. 114 Cal. 126, 46 Pac 1068; 8tewart t. NauJ, 125 Cal.
596, 58 Pac. 186.
Riffhtn

As
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§ 6701. When pledgor may require sale.
Whenever property pledged can
be sold for a price sufficient to satisfy the claim of the pledgee, the pledgor
may require it to be sold and its proceeds to be applied to such satisfaction
when due.
[R. C. 1905, § 6214; Civ. C. 1877, § 1778; R. C. 1899, § 4765.]
As to aimilar provision in Cal. Civ. Code, § 3007, see Stewart v. Naud, 125 Cal. 596,
58 Pac. 1S6.

After a pledgee has lawfully sold prop§ 6792. Application of proceeds.
erty pledged, or otherwise collected its proceeds he may deduct therefrom
the amount due under the principal obligation and the necessary expenses of
sale and collection; and must pav the surplus to the pledgor on demand.
[R. C. 1905, § 6215; Civ. C. 1677. §'l779; R. C. 1899, § 4766.1
Effect of application to indebtedness of proceeds of »ale of collateral security

running of statute of limitations. 27 L.R.A. (N.S.) 843.
Garnishment of claim to surplus on pledge. 59 L.R.A. 308.
As to Bimilar provision in Cal. Civ.. Code, § 3008, see Stewart

v.

upon

Naud, 125 Cal. 59G,

58 Pac. 186.

When property pledged is sold by order of the pledgor
§ 6793. Same.
before the claim of the pledgee is due the latter may retain out of the proceeds all that can possibly become due under his claim until it becomes due.
[R. C. 1905, § 6216; Civ. C. 1877, * 1780; R. C. 1899, § 4767.]
As to similar provision in Cal. Civ. Code, § 3009, see Stewart v. Naud, 125 Cal. 596,
58 ^ac. 186.

A pledgee or pledge holder can§ 6794. When pledgee cannot purchase.
not purchase the property pledged except by direct dealing with the pledgor.
[R. C. 1905, § 6217; Civ. C. 1877, § 1781; R. C. 1899. § 4768.]
As to inability of personal property lienor to purchase at own foreclosure sale. Reeves
& Co. v. Rruening, 16 N. D. 398, 114 N. W. 313.
As to similar provision in Cal. Civ. Code, § 3010, see Stewart v. Naud, 125 Cal. 596,
58 Pac. 196.

Instead of selling property pledged as hereinbefore
foreclose the right of redemption by a judicial sale
under the direction of a competent court; and in that case may be authorized
by the court to purchase at the sale. [R. C. 1905, § 6218; Civ. C. 1877, § 1782;
R. C. 1899, § 4769.]
As to similar provision in Cal. Civ. Code, § 3011, see Stewart v. Naud, 125 Cat 590,
58 Pac. 186; Farmer*' k M. Bank v. Copsey, 134 Cal. 287, 66 Pac 324,
§ 6795. Foreclosure.

provided a pledgee

may

CHAPTER

89.

BOTTOMRY.
§ 6706. Defined. Bottomry is a contract by which a ship or its freightage
is hypothecated as security for a loan, which is to be repaid only in case the
ship survives a particular risk, voyage or period. [R. C. 1905, § 6219; Civ. C.
1877, § 1783; R. C. 1899, § 4770.]
Bottomry as supporting maritime lien. 70 L.R.A. 418.
§ 6797. Hypothecation by owner of ship. The owner of a ship may hypothecate it or its freightage upon bottomry for any lawful purpose and at any
time and place. [R. C. 1905, § 6220; Civ. C. 1877, § 1784; R. C. 1899, § 4771.]
§ 6798. By master for what only. The master of a ship may hypothecate
it upon bottomry only for the purpose of procuring repairs or supplies which
are necessary for accomplishing the objects of the voyage or for securing
the safety of the ship. [R. C. 1905, § 6221 Civ. C. 1877, § 1785 ; R. C. 1899,
§ 4772.1
§ 6790. Same; when only. The master of a ship can hypothecate it upon
bottomry only, when he cannot otherwise relieve the necessities of the ship
and is unable to reach adequate funds of the owner or to obtain any upon
the personal credit of the owner and when previous communication with him
[R. C. 1905, § 6222 ; Civ. C.
is precluded by the urgent necessity of the case.
1877, § 1786: R. C. 1899. § 4773.]
"

;
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Respondentia.

§ 6800. Hypothecation of freightage by master. The master of a ship may
hypothecate freightage upon bottomry under the aame circumstances as those
which authorize an hypothecation of the ship by him. [R. C. 1905, § 6223;
Civ. C. 1877, § 1787 R. C. 1899, § 4774.]
Upon a contract of bottomry
§ 6801. Interest h gher than legal rate.
the parties may lawfully stipulate for a rate of interest higher than that
allowed by the law upon other contracts. But a competent court may reduce
the rate stipulated when it appears unjustifiable and exorbitant.
[R. C. 1905,
§ 6224; Civ. C. 1877, § 1788; R. C. 1899, § 4775.]
§ 6802. When enforceable, though unauthorized. A lender upon a contract of bottomry made by the master of a ship as such may enforce the contract though the circumstances necessary to authorize the master to hypothecate the ship did not in fact exist, if after due diligence and inquiry the lender
had reasonable grounds to believe and did in good faith believe in the existence of such circumstances. [R. C. 1905, § 6225; Civ. C. 1877, § 1789; R. C.
;

1899, § 4776.]
stipulation in a contract
§ 6803. Certain stipulation as to liability void.
of bottomry imposing any liability for the loan independent of the maritime
risks is void.
[R. C. 1905, § 6226; Civ. C. 1877, § 1790; R. C. 1899, § 4777.]
§ 6804. Recovery in case of loss. In case of a total loss of the thing hypothecated from a risk to which the loan was subject the lender upon bottomry
can recover nothing; in case of a partial loss he can recover only to the
extent of the net value to the owner of the part saved. [R. C. 1905, § 6227
Civ. C. 1877, § 1791 R. C. 1899, § 4778.]
§ 6805. When loan due. Unless it is otherwise expressly agreed a bottomry
loan becomes due immediately upon the termination of the risk, although a
term of credit is specified in the contract. [R. C. 1905, § 6228; Civ. C. 1877.
§ 1792; R. C. 1899, § 4779.]
bottomry lien is independent
§ 6806. Lien lost by delay in enforcing.
of possession and is lost by omission to enforce it within a reasonable time.
[R. C. 1905, § 6229; Civ. C. 1877, § 1793; R. C. 1899, § 4780.]
A bottomry lien, if created
§ 6807. Preferred to all liens except what.
out of a real or apparent necessity in good faith, is preferred to every other
lien or claim upon the same thing, excepting only a lien for seamens' wages,
a subsequent lien of material men for supplies or repairs indispensable to the
safetv of the ship and a subsequent lien for salvage. [R. C. 1905, § 6230 Civ.
C. 1877 § 1794; R. C. 1899, § 4781.]
§ 6808. When last preferred. Of two or more bottomry liens on the same
[R. C.
subiect the latter in date has preference if created out of necessity.
1905, § 6231; Civ. C. 1877, § 1795; R. C. 1899, § 4782.]
.

A

;

A

;

CHAPTER

90.

(RESPONDENTIA.
Respondentia is a contract by which a cargo or some
§ 6809. Defined.
part thereof, is hypothecated as security for a loan, the repayment of which
[R. C. 1905, § 6232; Civ.C. 1877, § 1796;
is ^pendent on maritime risks.
R. C.

Xm. 14783.]

&

supporting maritime lien. 70 L.R.A. 429.
Respondentia
Acceptance of commercial paper as discharge of Hen for material and supplies.
L/R.A.(N.S.) 04.

35

The owner of the cargo may hypotheupon respondentia at any time and place and for any lawful pur-

§ 6810.

Owner may hypothecate.

cate it
pose.
fR. C. 1905, § 6233; Crv. C. 1877, § 1787; R. C. 1899, § 4784.1
The master of a ship may hypothecate ita
§ 6811. Wlien master ioay.
cargo upon respondentia *nly in a case in which he would be authorized to
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hypothecate the ship and freightage, but is unable to borrow sufficient money
thereon for repairs or supplies, which are necessary for the successful accomplishment of the voyage; and he cannot do so even in such case if there
is no reasonable prospect of benefiting the cargo thereby.
[R. C. 1905, § 6234;
Civ. C. 1877, § 1798;

It.

C. 1899, § 4785.]

§ 6812. Other sections applicable. The provisions of sections 6801 to 6S08
apply equally to loans on respondentia.
[R. C. 1905, § 6235; Civ. C. 1877,
§ 1799; R. C. 1899, § 4786.]
§ 6813. Owner of ship must repay owner of cargo. The owner of a ship
bound to repay the owner of its cargo all which the latter is compelled to
pay under a contract of respondentia made by the master in order to discharge its lien. [R. C. 1905, § 6236; Civ. C. 1877, § 1800; R. C. 1899, § 4787.J
is

CHAPTER

91.

MECHANICS' LIENS.

Any person
§ 6814. Who may have. For what. Duty of material man.
vlio shall perform any labor upon, or furnish any materials, machinery or
fixtures for the construction or repair of any work of internal improvement,
or for the erection, alteration or repair of any building or other structure
upon lands or in making any other improvements thereon, including fences,
sidewalks, pavings, wells, grades, drains or excavations under a contract with
the owner of such land, his agent, contractor or subcontractor, or with the
consent of such owner, shall upon compliance with the provisions of this
chapter have for his labor done, or materials, fixtures or machinery furnished,
a lien upon such building, erection or improvement, and upon the land belonging to such owner on which the same is situated, or to improve which said
work was done, or the things furnished, to secure the payment for such labor,
machinery, material or fixtures, provided no person furnishing material,
machinery or fixtures for any of the purposes aforesaid, shall be entitled to a
lieu under this chapter unless he shall keep an itemized account thereof,
separate and apart from all other items of account against, the purchaser,
and has made a written demand for payment of such account at least fifteen
days prior to the filing of the lien, and in the case of furnishing such materials, machinery or fixtures to a contractor or subcontractor no liens shall
be allowed therefor unless the party furnishing the same shall keep a separate
account against said contractor or subcontractor of the material, machinery
or fixtures so furnished to be used in the construction, alteration, repair or
improvement of the property of each separate person (except in cases where
the property is owned by several persons jointly or as cotcnants, in which
case such joint owners or cotenants shall be deemed a persou within the meaning of this act), and the mingling of charges in one account for material, machinery or fixtures to be used in the construction, alteration, repair or improvement of the property of different persons (except in cases of joint owners
or all owners in common) shall defeat the right to a lieu against either of
such persons, provided, further, that no person who furnishes any material,
machinery or fixtures as aforesaid to a contractor or subcontractor shall be
entitled to file such lien under this chapter unless he notifies the owner or
one of the owners, in case of joint owners, of the premises upon or for which
the same is to be used, by registered letter immediately after the making of
such contract to so furnish material or machinery or fixtures to such eontractor or subcontractor, that he is about to furnish the same and the probable
charge therefor, provided, further, that where the work or material for which
mechanics' lieu is being claimed was furnished under contract with the contractor or subcontractor, the property owner shall not be liable to lien claimants to an aggregate amount greater than the contract price he was to pay
ioi
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such contractor or subcontractor. The owner shall be presumed to haw
consented to the furnishing of such labor or material or machinery or fixtures
if at the time, he had knowledge thereof and did not give notice of his objections thereto to the person entitled to such lien. The provisions of this chapter
shall not be construed to apply to claims or contracts for lightning rods or
any of their attachments. [1911, ch. 187; 1909, ch. 158; B. C. 1905, § 6237;
1899, ch. 109; K. C. 1899, § 4788.]

Lien not destroyed by repeal of law. Craig v. Herzman, 9 X. D. 140, 81 X. W. 2S8.
Who mav have mechanics' lien. Pinkerton v. Lc Pcau, 3 S. D. 440, 54 N. \V. 97
v. Min. Co., 14 S. D. 33, 84 N. W. 211; Albright v. Smith, 2 S. D. 577, 51 X. \Y.
590; Fullerton v. Leonard, 3 S. D. 118, 52 N. W. 325; Kehoe v. Hanson, 8 S. D. 19S.
65 X. VV. 1075, 59 Am. St. Rep. 759; Uaxtum Co. v. Gordon, 2 N. D. 246, 50 X. W. 708.
83 Am. St Rep. 776.
Amendment of statute does not change right, Mahon v. Surerus, 9 N. D. 57, 81 X. \V.

Sutton

64.

Supervising architect furnishing plans and specifications is entitled to mechanics'
Friedlander v. Taintor, 14 X. D. 393, 116 Am. St. Rep. 697, 104 N. W. 527, 9 A.

Ann. Cas.

lien.

A

E.

96.

Right of materialman furnishing lumber to vendee of land under contract for purchase
thereof to lien on building. Salr.or Lumber Co. v. Claflin. 16 X. D. 601, 113 X. W. 1036.
As to when materialman acquires no mechanics' lien under statute. Christiansou Drug
Co. v. Hughes. 18 X. D. 2S2, 122 N. W. 2*4.
Contractor is entitled to mechanics' lien for drilling Rnd casing well on land. Rolewitch v. Harrington. 20 S. D. 375, 6 L.R.A.fX.S. 5f>0, 107 X. \V. 207.
Pavment to contractor within time limited for filing liens will not defeat subcontractor's lien.
Red Hiv. Lumb. Co. v. Children of Israel, 7 N. D. 46, 73 N. W. 203; Albright v. Smith. 2 S. D. 577, 51 X. W. 590; Albright
Smith, 3 S. D. 631. 54 N. W.
|

81«.

Fraudulently filing lien for greater amount than due defeats lien. Bohn Mfg. Co. v.
KeenHn. 15 S. D. 377. 89 X. W. 1009.
Statement mav he verified by agent. Fullerton v. Leonard, 3 S. D. 118, 52 X. W. 325.
Description of property, sufficiency of. Howe A Co. v. Smith, 6 X. D. 432, 71 X. W.
552.

Subcontractor is entitled to direct lien for materials furnished under contract between
contractor and owner. Robertson Lumber Co. v. State Bank. 14 N. D. 511, 105 X. W.
719.

Materialman is not entitled to lien where he filed his statement of account more than
four months after last item of material. Smith v. Dunn, 26 S. D. 129, 12S X. W. 493.
Person who has paid consideration for land, though it is deeded to another, is
"owner" thereof. Anderson Lumber Co. v. Spears. 25 S. D. 624. 127 X. W. 643.
Person furnishing materials for building on married woman's land, pursuant to
contract with husband, is entitled to lien whether or not agency was disclosed to him.
H. C. Behrens Lumber Co. v. Lajrcr. 26 S. O. lf.0. 12* N. W. 698. Ann. Cas. 1913A. 112S.
Authorises filing of lien against two or more buildings and land upon which they
stand, where labor or material is furnished under entire contract.
Robertson Lumber
Co v. Clarke. 24 X. D. 134. 138 X. W. 984.
Mere personal knowledge of owner that particular person is furnishing material to
contractor does not supply statutory notiee upon which one furnishing material can predicate mechanics' lien. North Dakota Lumber Co. v. Bulger. 19 X. D. 516, 125 X W. 883.
If lienor can trace materials into one of several buildings uf two or more separate
owners, he is limited to lien thereon, and owner of adjacent building is not subjected
to burden of such other's debt.
Meyer Lumber Co. v. Trygstad, 122 X. D. 558. 134
N. W. 714.
Owner must keep advised whether material used in his building is paid for or not,
and if he pays contractor during the ninety days after material furnished, he does so
at his peril. Langworthy Lumber Co. v. Hunt.' 19 X. D. 433, 122 X. W. 865.
"Owner" of real estate on whose interest mechanics' lien will attach is person for
whoBc immediate use and benefit building is made. Johnson v. Soliday, 19 X. D. 463.
126 X. W. 99.
Mechanics' lien for sinking well. 6 L.R.A.tX.S.) 550; 43 L.R.A.(X.S.) 559.
Right to a lien for labor in preparing materials in manufactured form, under a
~^«t*tute giving a lien for work or labor performed on a building or structure.
30
LJfcA.(X.S.l 82.
Food furnished contractor for employes and teams as material giving lien on railroad.
15 L.R.A.(X.S.) 509.
Effect of death of principal contractor on rights of subcontractor or materialman
20 L.R.A.fX.S.) 45.
to a lien, or to payment by owner.
Effect of bankruptcy of contractor on right of laborer or materialman to enforce lien
against property improved. 26 L.R.A.IX.S.) 409.
Payment to contractors or subcontractor as affecting liens of subordinate claimants.
20 L.JLA. 560.
1602
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Right to statutory Hen on property of third person for rental of personal property
let to contractor for use in work of a lienaHle nature.
16 L.R.A. (N.S.) SS.->.
Riirht to mechanics' lien for lahor or material furnished on order of architect before
abandonment of contract by contractor. 29 L.R.A. N.S.) 89.
Explosives as materials used in improving real property for purpose of mechanics'
(

lien.

2

L.R.A.(X.S.

238.
Heating apparatus as part of realty for purpose of mechanics' lien. 1 B. R. C. 982.
Mechanics lien for materials furnished for structure, but not actually used. 31
L.R.A.(X.R.) 749; 64 Am. Dec. 678.
Mechanics' Hen for materials wholly or partially consumed in process of work, but
not becoming a part of the structure. 36 L.R.A.(N.S.) 860.
>

Mechanics' lien upon premises for an improvement not placed thereon but having a
physical or beneficial connection therewith.
42 L.R.A. (N.S.) 354.
Mechanics' lien for services of architect. 16 L.R.A. 600; 36 L.R.A.(NA| 3M.
Right to mechanics' lien when without fault of the pwncr the building is not completed.
43 Am. St. Rep. 900.
May stipulations in contracts destroy the lien of subcontractors and materialmen.
19 Am. St. Rep. 699.
Waiver of mechanics' lien. 41 Am. Dec. 221.
Lien of materialmen. 79 Am. Dec. 268.
Kffect of death of owner before filiii}; claim for mechanics' lien. 43 Am. St Rep. 778.
Mechanics' lien upon building erected by vendee. 62 L.R.A. 330.
Statute giving liens for improvements made under contracts with owner.
23
LJLA.(N.S.) 601.
Requiring another to make improvement* upon land at his own expense as a consent
by the owner which will snbiect nis interest to 8 lit-:.. 11 L.R.AJN.S.) 764.
Mechanics' lien under contract made or ptrfotn,..'. in another state. 3« L.R.A. 410.
Constitntionalitv of statute giving mechar.-'cs" lict. contrary to agreement of con
tractor.
36 L.R.A. (X.S.) 574
Contractor'* bonds as suhstitute* fc: r.> eel. at. its' liens. 27 L.R.A. (N.S.) 679.
Does building contractor'* bond inden-ni^ owner against mechanics' liens, when
not expressly mentioned
24 L.R .* (XS
10T5.
As to "imilar provision it* Wis. SJr>1 lffrf % 3314, see Chapman Vslve Mfg. Co. v.
Oconto Water Co., 89 Wis. 264, 4f Air St Rep 830, 60 N. W. 1004 ; Standard Oil C«.
v. T.ane, 75 Wis. «36, 7 L.R.A
644.
101, 44 JC
•

W

Ever> person who shall be entitled to have a
§ 6815. Notice to be filed.
mechanics' Tien for material under the prcvivti^ of section G237 of the
Revised Codes for 1905 and acts amendatory th^'tto [section 6814 herein],
and who wishes to avail himself of the provisions of said section, shall, in
addition to the requirements of said section, file with the clerk of the district
court of the county in which such land, building or improvement is situated,
a notice in writing, giving the name of the possessor of the land, a description
of the property to be charged with the lien, the date of the contract, and that
he will claim and thereafter file a verified account thereof, as provided by
statute, and perfect a mechanic's lien against the said described building, improvements or premises aeeording to law, in the event the same shall not
have been paid. This notice shall be signed by such person so entitled to
such mechanics' lien or by authorized agent. The clerk of court shall file
and record such notice in a book to be entitled the " book of mechanics' liens
notice " upon the receipt of a fee of twenty-five cents for filing and indexing
the same. A mechanics' lien shall be void against the owner or holder of any
mortage or deed or conveyance, whose mortgage, deed or conveyance shall
have been filed and recorded prior to the filinpr for record of the herein prescribed notice of mechanics' liens, f 1913. eh. 209, § 1.]
§ 6816. Notice and consent of owner required. Every person who shall be
entitled to a mechanics' lien for material under the provisions of said chapter
and acts amendatory thereto, and who wishes to avail himself of the provisions of said section shall in addition to the requirements of said section
file with his lien a statement to the effect that the owner of the premises has
consented that said lien may be filed, which statement must be signed by the
owner of Said premises, and which statement must be made in duplicate and
duplicate delivered to the owner of the premises, and both original and duplicate notice be signed on or before the time the first material is furnished :
provided, that when the owner of the premises has consented that a lien may
1603
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against the premises by a contractor it shall not be necessary for
any subcontractor or material man to obtain any further consent to the
filing of liens for materials furnished for the improvement of said premises.
Such notice must be substantially in the following form
I hereby acknowledge that notice has been given me that a mechanic's lien
may be filed for material furnished, under my contract with (name of contractor or person furnishing material) made on this
day of
191.., and I hereby consent that such lien may be filed as security for material furnished to me (character of improvement).
[1913, ch. 209, § 2.]
§ 6817. Penalty for filing unlawful lien.
Whoever signs and files a mechanic's lien under the provisions of section (>237 of the Revised Codes of
1905 and acts amendatory thereto [section 6814 herein], and knowing and
willfully includes in said lien classes of said material for which the law does
not permit the filing of a lien, shall be guilty of a misdemeanor. [1913, ch. 209.
filed

§ 3.]

§ 6818. Single contract for several buildings. If labor is done or materials
furnished under a single contract for several buildings, erections or improvements, the person furnishing the same shall be entitled to a lien therefor as
follows
1. If such buildings, erections or improvements are upon a Bingle farm,
tract or lot upon all such buildings, erections and improvements and the farm,
tract or lot upon which the same are situated.
2. If such buildings, erections or improvements are upon separate farms,
tracts or lots, upon all such buildings, erections and improvements and the
farms, traets or lots upon which the same are situated; but upon the foreclosure of such lien the court may in the cases provided for in this subdivision apportion the amount of the claim among the several farms, tracts
or lots in proportion to the enhanced value of the same produced by means
of such labor or materials, if such apportionment is necessary to protect
the rights of third persons. [R. C. 1905. * 6238; R. C. 1895. § 4789.1
Sn!,rr>ntraotor is entitled to joint lien only, whero builder made joint contract with
adjoining lot owner. Stoltoe v. Hurd, 20 N. D. 412, 30 L.RA.(N.S-) 1219, 128 N. W.
IIS. Ann. Cas. 1912C, 871.
Meolinnics'
30
lien
where building covers adjoining lot* held in severalty.
L.R A.<N.S.) 1213.
lii«ht to file a single mechanics' lien against several buildings.
IT L.R.A. 314.
§ 6819. On railway contracts. Every person who furnishes any labor, skill
or material for constructing, altering or repairing any line of railway or

any improvement or structure appertaining to any line of railway by virtue
of any contract with the owner, his agent, contractor or subcontractor shall
have a lien upon such line of railway and the right of way thereof and u.^on
all bridges, depots, offices and other structures appertaining to such line
of railway and all franchises, privileges and immunities granted to the owner
of such line of railway for the construction and operation thereof to secure
the payment for such labor, skill and materials upon filing a statement
of his demand therefor in accordance with the provisions of the next section within ninety days from the last day of the month in which such labor
or material was furnished; but a failure to file the same within the time
aforesaid shall not defeat the lien except to the extent specified in the next
section. [R. C. 1905, § 6239 ; C. Civ. P. 1877. § 657 ; R. C. 1895, § 4790.]
Owner's liability limited to amount due under contract at time services were performed. Adams v. Ry. Co.. 10 S. D. 239. 72 K. W. 577.
Lien is lost unless filed within proper time. Congdon ft Henrv Hardware Co. v. Rv.
Wis. Trust Co. v. Rob. ft Cary Co., 68 Fed. 7T8, 15
Co., 14 S. D. 575, 86 N. W. 633
;

C. C. A. 668.

describe that portion of road on which
v. Ry. Co., 12 S. D. 424, 81 N. W. 960.

Sufficient

Adams

to

subcontractor was employed

§ 6820. Account to be filed with clerk. Every person, who wishes to avail
himself of the provisions of this chapter, shall file with the clerk of the district
court of the county or judicial subdivision in which the property to be charged
1604
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with the lien is situated and within ninety days after all the things aforesaid
shall have been furnished or the labor done a just and true account of the
demand due him after allowing all credits and containing a correct description
of the property to be charged with such lieu and verified by affidavit; but a
failure to file the same within the time aforesaid shall not defeat the lien,
except as against purchasers or incumbrancers in good faith and for value
whose rights accrue after the ninety days and before any claim for the lien
is tiled, or an against the owner except the amount paid to the contractor
after the expiration of the ninety davs and before the filing of the same.
[R. C. 1905, $ 6240; C. Civ.
1877. § 662; R. C. 1895. § 4791.]
Mechanics' lien notice nerd not statc'name of owner.
of Tsra.'l. T X. D. AC. 73 \. \V. 2'»:;.

Red Riv.

T.utnb. Co. v.

Children

Account upon which lien is based. Turner v. St. Jobn, 8 N. D. 245, 78 N. W. 340;
Pinkciton v. I.c TVau. 3 S. P. 440. VI N. \Y. 97.
Correction of lien after filing. Sarles v. Shadow. 5 D. 100, 37 N. W. 748.
l.i.-n
for greater sura than is due; effect of.
McCormack v. Phillips, 4 D. 506, 34
^
N. \\ 39.
Description of property; sufficiency of. Howe 4 Co. v. Smith. 6 N. D. 432, 71 N. W.
552: T.nml-Norton Co. v. Hopkins, 6 S. D. 217, CO N. W. $!>7.
A mechanics' lien is superior to a mortgage made and recorded within ninety days,
though the holder of the lien failed to file his account within ninety days after the eomjili'tion uf tin- performance of his contract.
Wisconsin Trust Co. v. Robinson & Carv
Co., 08 Fed. 778.
Error in nxing amount due under lien will not affect its validity. Robertson Lumber
Co. v. Clarke, 24 N. D. 134. 13S N. W. 9S4.
Materialman is not entitled to lien where he filed his statement of account more than
four months after last item of mnterial. Smith v. Dunn, 26 S. D. 129, 128 N. W. 493.
Materialman cannot obtain lien by filing affidavit and statement of account more
titan four months after last item of material.
Smith v. Dunn, 2d S. D. 129, 12S N. W.
.

493.

Where claim complied with statute, and contained error as to matter which need
not have been mentioned, it was sufficient as against subsequent purchaser and incumbrancer.
H. C. Behrcna Lumber Co. v. Lager, 20 S. D. 160, 123 N. W. 098, Ann. Cas.
1913A. 1128.
Effect on mechanics' lien of failure of description of land in affidavit of chum on
buildinss distinct from la:i<l.
C.2
1..P..A. 3*2.
Effect of filing excessive mechanics' lien.
29 L.R.A.(N.S.) 308.
Intentional or fraudulent overstatement in mechanics' liens.
29 L.R.A.(N.S-) 317.
First and last days in computing time for filing mechanics' liena.
49 L.R.A. 236.
Work done, or material furnished, in perfecting original work, as lienable items to
establish period for filing claim.
12 L.R.A.(N.S.) SG4.
Right to tnck different contract* to perform labor or furnish material for purpose
of extending time to file lien.
299.
15 L.R.A. (N.S.
Effect of addition of new items to extend time for filing mechanics' lien.
35
)

L.R.A.fX.S.)

902.

§ 6821. Duty of clerk of court. The clerk of the district court shall indorse
upon every account the date of its filing, and shall make an abstract thereof
in a book to be kept by him for that purpose, and properly indexed, containing the date of its filing, the name of the person filing the lien, the
amount of such lien, the name of the person against whose property the lien
is filed, and a description of the property to be charged with the same.
He
shall also make and keep a tract index in which shall be entered a description
of all property covered or charged with the lien.
[1907, ch. 167; R. C. 1905,
C. Civ. P. 1877, § 663; R. C. 1895, § 4792.]
§ 6241
§ 6822. Priority of mechanics' liens. Liens under the provisions of this
chapter shall have priority in the following order:
:

1.

2.

For manual labor.
For materials.

Subcontractors, other than manual laborers.
Original contractors.
Liens in the same class filed within the ninety days shall
the security; but liens in the same class filed thereafter shall
the order of the filing of the accounts thereof as aforesaid.
provisions of this chapter shall be preferred to all other liens
3.

4.

share ratably in

have priority in
Liens under the
or incumbrances
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such building, erection or other improvement and the land on which
the same is situated, or to improve which the labor was done or things furnished, or either of them, filed or docketed subsequent to the commencement
of such building, erection or other improvement.
[R. C. 1905, § 6242 C. Civ.
P. 1877, § 664 R. C. 1895, § 4793.]
Waiver of priority by laches. Bastion y. Barraa, 10 X. D. 29, 84 X. W. 559.
Lien superior to mortgage executed after commencement of building. Haxtnm 8team
HeattT Co. v. Gordon, 2 X. D. 246, 50 N. W. 708, 33 Am. St. Rep. 776.
\,[)on

:

;

Mechanics' lien will not attach to interest of vendor under executory contract of
•ale whose vendee Is in pos-st-^ion, and who erects building.
Johnson v. Soliday, 19
N. D. 463, 126 X. W. 90.
Relation back of subcontractor's lien to the date of that of the original contractor.
16 L.R.A. 333.
Priority of mechanics' lion over mortgage for advances. 14 L.R.A. 307.
Priority of claims against property in
ands of receiver over mechanics' liens. 1
L-R.A.(X.S.) 1013.
Rights of seller of fixtures, retaining title thereto or Hen thereon, at against holder
of mechanics' lien.
1 B. R. C. 673.
!

§ 6823. Land subject to lien. The entire land upon which any such building, erection or other improvement is situated, or to improve which the labor
was done or things furnished, including that portion of the same not covered

therewith, shall be subject to all liens created by this chapter to the extent
of all the right, title and interest owned therein by the owner thereof for
whose immediate use or benefit such labor was done or things furnished and
when the interest owned in such laud by such owner of such building, erection or other improvement is only a leasehold interest, the forfeiture of
such lease for the nonpayment of rent or for noncompliance with any of the
other stipulations therein shall not forfeit or impair such lien so far as it concerns such buildings, erections and improvements, but the same may be sold
to satisfy such lien and be removed within thirty days after the sale thereof
by the purchaser. [R. C. 1905. § 6243; C. Civ. P. i877, § 665; R. C. 1895,
§4794.]
Mortgage given before completion of building subject to mechanics' lien though contract for building may have been changed if building when completed is substantially
as contemplated. Haxtun Steam Co. v. Gordon et al., 2 N. D. 246, SO X. W. 708.
Mechanics' lien. Priority of mortgage, when. Lumber Co. v. Danner, 3 X. D. 470,
57 X. W. 343.
Does not impair obligations of a subsisting mortgage. Craig v. Ilerzman, 9 N. D.
140. 81 X. W. 288.
The rule of prospective operation doe» not apply to statutes of procedure. Craig
Herzman. 9 X. D. 140, 81 X. W. 288.
To foreclose lien upon building and sell apart from land must show leasehold interest
or existing liens upon land. Gull River Lumber Co. v. Brigga, 9 X. D. 485, 84 X. W.

same

349

"Owner" of real estate on whose interest mechanics* lien will attach is person for
benefit building is made. Johnson v. Soliday, 19 X. D. 463,
126 X. W. 99.
Lien claim properly filed when owner conveyed premises attaches both to land and
building in preference to purchaser's title. H. C. Behrcns Lumber Co. v. Lager, 26 8. D.
160. 128 X. W. 698, Ann. Cas. 1913A. 1128.
FsUtea and interests affected by mechanics' lien. 45 Am. Dec. 678.
Buildings and other property subject to mechanics' lien. 78 Am. Dec. 694.
Mechanics' lien on buildings distinct from land. 62 L.R.A. 369.
When mechanics' lien may include property in addition to that upon which work wa»
performed.
65 Am. St. Rep. 165.
Effect upon rights of owner of lien on building of its wrongful removal and attachment, to third person's land without former's consent.
14 L.R.A.(X.S.) 435.
Removal, removability or destruction of work or improvement as affecting lien on
41 L.R.A.(X.S.) 296.
the property improved.
Mechanics' lien on landlord's interest for labor or materials furnished tenant for
the building or improvement removable by tenant. 6 L.R.A.(X.S.) 485.
Mechanics' liens on claim or interest in public lands for debts contracted before
issuance of patent 34 L.R.A.(X.S.) 4^9.
Fxtent of land to which mechanics' lien attaches. 26 L.R.A.(X.S.) 836.
Mechanics' lien on public property.
35 L.R.A. 141; 20 L.R.A.(N.S.) 261; 41
L.R.A.(X.S.) 315; 27 Am. Rep. 83.
whose immediate use and

1606
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§ 6824. Buildings on homesteads. Whenever any work or labor ia done,
or materials furnished for the erection or construction of any building or
improvement upon lands held or occupied under a filing under any of the
land laws of the United States, and by virtue of any contract with the
party so holding or occupying said lauds, the party so furnishing such work
or labor, or materials, shall upon compliance with the provisions of this chapter
have a lien upon such building or improvement for the value of the work
and labor, or materials, so furnished, and the party enforcing such lien may
have such building or improvement sold on execution and may remove the
sune from such land within a time to be fixed by the court. [R. C. 1905.
§ 6244; 1901, ch. 101.]
I'arty in possession under contract of purchase may subject property to mechanics'
Pinkerton v. Le Beau, 3 S. D. 440, 54 X. W. 97.
Priority to mortgage; sale of building. James River Lumb. Co. t. Danner. 3 X. D.
4T0, 57 N. W. 343; Laird-Norton Co. v. Herker, C S. D. 509, 62 N. W. 104; Craig v. Herzman, 9 X. D. 140, 81 N. W. 288 ; Gull River Lumb. Co. v. Briggs, 9 X. D. 485, 84 N. W.
349.
Lien upon building on homestead. Mahon v. Surerus, 9 N. D. 57, 81 X. W. 64; McCormack v. Phillips, 4 D. 500, 34 N. W. 39; Morgan v. Beutbein, 10 S. D. 650, 75 X. W. 204,
65 Am. St. Rep. 733.
Ri-jht to remove building from land covered by homestead filing.
Mahon v. Surerus,
9 N. D. 57, 81 N. W\ 64.
lien.

Any person having a lien by virtue of this
§ 6825. Action to enforce.
chapter may bring action to eniorce the same in the district court iu the
county or judicial subdivision in which the property is situUted, and any
number of persons claiming liens against the same property may join in the
sam e action, and when separate actions are commenced, the court may consolidate them; provided, however, that before such lien holder may enforce
such lien as herein provided, he shall give ten days' written notice to the
record owner of property affected, of his intentions so to do, which notice
shall be made by personal service, or by registered letter directed to the person's last known address.
Provided, further, that if notice is given by
registered letter, that twenty days' notice from date of registry receipt must
Whenever in the
be given before beginning action to enforce such lien.
sale of the property subject to the lien there is a deficiency of the proceeds,
judgment may be entered for the deficiency in like manner and with like
effect as in actions for the foreclosure of mortgages.
[1913, ch. 208; R. C.
1905, § 6245; C. Civ. P. § 667; 1883, ch. 83, § 1 ; R. C. 1895, § 4706; 1905, eh.
130.]
Subcontractors having Hens must be made parties to foreclosure. Grand Island &. W.
Ry. Co., 61 Fed. 3;
C. R. Co. v. Sweeney, 103 Fed. 342, 4 C. C. A. 255,; Sweney
Southard v. Smith, 8 S. D. 230, 66 N. W. 316; Ruat-Owen Lumb. Co. v. Fitch, 3 S. D.
W. 879.
Nonresident contractor is not necessary party to action by subcontractor to enforce
mechanics' liens. Burgi v. Rudgers, 20 S. D. 646, 108 N. W. 253.
Enlargement of remedy for enforcing a mechanics' lien after sale under foreclosure
of a mortgage, subject to the lien, does not impair obligation of the contract with the
mortgagee or the purchaser on foreclosure. Red River Valley Nat. Bank v. Craig, 181
U. S. 548, 45 L.ed. 994, 21 Sup. Ct. Rep. 703.
Lienor is not required to exhaust his remedy at law before resorting to security of lien.
Erickson v. Russ, 21 N. D. 208. 33 L.R.A.(N.S.) 1072, 129 X. W. 1025.
Contractor as a necessary party to a bill to enforce a mechanics' lien. 33 L.RJL (N.S.)

.

813, 52 N.

14
Ritrht of subcontractor or materialman to personal judgment against owner.
L.R.A.(N.S.) 1036; 24 L.R.A.(N.S.) 321.
32
Recovering personal judgment against owner as waiver of mechanics' lien.
L.R.A.(N.S.) 1073.
Personal judgment in action to enforce mechanics' lien on public property. 35 L.R.A.
145.

Upon the written demand of
§ 6826. Requiring suit to be commenced.
the owner, his agent or contractor, served on the person holding the lien,
requiring him to commence suit to enforce such lien, such suit shall he
commenced within thirty days thereafter, if the debt for which the lien is
1607
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security is due, and if not due, within thirty days after the same becomes due
or the lien shall be forfeited. [R. C. 1905, § 6246; C. Civ. P. 1877, § 668;
R. C. 1899, § 4797.]
§ 6827. Assignment of claims. All claims for which liens may be or have
been filed and rights of action to recover therefor under this chapter may be
assigned by an instrument in writing and such assignment shall vest in the
assignee all rights and remedies herein given, subject to all defenses that
might have been interposed, if such assignment had not been made. [R. C.
1905, § 6247; C. Civ. P. 1877, § 668; R. C. 1899, § 4797.]
As to joinder of cause of action for equitable relief forfeiting mechanics' lien with one
to recover penalty for failure to release lien on demand. Sheets v. Prosser, 16 N. D.
180, 112 X.

W.

72.

Assignment of mechanics'

40

liens.

Am.

St. Rep. 530.

§ 6828. Owner defined. Every person for whose immediate use and benefit
any building, erection or improvement is made, having the capacity to contract, including guardians of minors or other persons, shall be included in
the word <* owner " thereof.
[R. C. 1905, § 6248; C. Civ. P. 1877, § 669;
R. C. 1899, § 4798.]
Party residing upon land, for whose immediate use a house is built, is an "owner."
Mahon v. Surerus, 9 N. D. 57, 81 X. W. ti4 Gull River Lumb. Co. v. Brigga, 9 N. D.
;

485, 84 X.

whose

W.

349.
estate on whose interest mechanics' lien will attach is person for
immediate use and benefit building is made. Johnson
Soliday, 19 N. D. 463,

Owner

of

real

126 X. VV. 99.

Mortgagee as owner within mechanics' lion laws. 39 L.R.A.(X.S.) 84.
Right to mechanics' lien for improvements made on infant's land by authority of
guardian.

15 L.R.A.(X.S.)

1159.

§ 6829. Satisfaction filed when, where and how. Penalty. Every holder
or owner of a mechanic's lien shall within twenty days after the payment
of the same cause to be filed a properly executed satisfaction of such lien and
file the same with the clerk of the district court of the county in which such
lien has been filed, which satisfaction shall be filed and entered by said clerk
without fee or charge. Every person, firm or corporation failing to comply
with the provisions of this section shall be subject to a fine of not less than ten
or more than fifty dollars and in addition thereto the costs and damages sustained by reason of such failure. [R. C. 1905, § 6249; C. Civ. P. 1877, § 670;
R. C. 1895, § 4799; 1905, ch. 131.]
As to allegations of complaint in action to recover penalty imposed by statute. Sheets
Prosser, 16 N. D. 180, 112 X.

v.

W.

72.

§ 6830. Subcontractor defined. All persons furnishing things or doing work
provided for by this chapter shall be considered subcontractors, except such
as have therefor contracts directlv with the owner, proprietor, his agent or
trustee.
[R. C. 1905, § 6250;" C. Civ. P. 1877, 4 671 R. C. 1899, § 4800.]
;

Who

are subcontractors.

Adams

v.

Ry., 10 S. D. 239, 72 N.

W.

587.

One furnishing materials under contract with contractor as subcontractor. Robertson
Lumber Co. v. Bank of Kdinhurg, 14 X. D. 511, 105 X. VV. 719.
§ 6831. When taking collateral security does not impair right. The taking
of collateral or other security for an indebtedness, for which a lien might be
claimed under the provisions of this chapter, shall in no way impair the
right to such lien, unless such security shall be by express agreement given
and received in lieu of such lien. [R. C. 1905. § 6251 R. C. 1895, § 4801.]
Waiver of mechanics' liens by taking notes or other securities. 41 Am. St. Rep. 761.
;

Acceptance of commercial paper as extinguishment of mechanics'

lien.

35 L.R.A.(N5.>

93.

Recovering

personal

judgment against owner as waiver

of

mechanics'

lien.

32

L.R.A.(X.S> 1073.
Effect of discharge in bankruptcy on mechanics' lien.
Waiver of laborer's lien by attachment or execution.

42 L.R.A.(N5.) 295.
50 LJLA. 722.
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92.

BONDS FOR LABOR AND MATERIAL FOR PUBLIC BUILDINGS.
§ 6832. Bonds from contractors on public improvements. It shall be the
duty of every public officer or board authorized to enter into a contract
for the erection, repair, alteration or betterment of any public building or
any other public improvements before entering into any such contract, to take
from the contractor a good and sufficient bond for an amount at least equal

•

to the price stated in the contract, conditioned to be void if the contractor
and all subcontractors shall pay all bills and claims on account of labor or
materials furnished in and about the performance of said contract, including
all demands of subcontractors, said bond to stand as security for all such
bills, claims and demands until the same are fully paid.
The obligee in said
bond shall be the state of North Dakota; but any person having any lawful
elaim against the contractor, or any subcontractor, on account of labor or
materials, or both, furnished in and about the performance of said contract,
may institute an action to recover the same in his own name upon said bond,
in the same manner and with like effect as though the said bond were made
payable to him. [R. C. 1905. § 6252; 1901, ch. 133 § 1.]
Liability of sureties on contractor's bond to laborers or materialmen not entitled
to a lien, when bond is conditioned against liens or claims.
9 L.R.A. (N.S.) 889.
Effect of invalidity of contract for public work upon the liability of tbe contractor's
bandsmen for material, etc., furnished in carrying out the contract. 13 L.R.A.(N.S.)
793.
Effect of surrender or discharge, by owner of property, of "bond given by contractor
conditioned for the payment of materialmen and laborers upon tbe right of the
latter to recover thereon.
18 L.R.A.(N.S.) 455.
Does building contractor's bond indemnify owner against mechanics' liens, when
not expressly mentioned. 24 L.R.A.(N.S.) 1075.
Contractor's bonds as substitutes for mechanics' liens. 87 L.R.A.(N.8.) 579.
Does bond of highway contractor cover personal injuries to members of public. 34

L.R.A.(N.S.) 153.

Any officer and the members of any
§ 6833. Personally liable for bills.
board who shall fail to take such a bond before entering into such a contract
shall be personally liable for all such bills, claims and demands which shall
not be paid within thirty days after the completion of the work.
[R. C. 1905,
§ 6253; 1901, ch. 133, § 2.]
§ 6834. Sureties. When the penal sum of said bond is five thousand dollars
or under, the same shall be signed by at least two sureties, each of whom
shall justify in the full amount of said bond.
When the penal sum of said
bond is in excess of five thousand dollars and not greater than twenty thousand dollars, said bond shall be signed by at least four sureties, who shall
justify in the amount thereof.
And when said penal sum is in excess of
twenty thousand dollars and not greater than fifty thousand dollars, said
bond shall be signed by at least eight sureties, each of whom shall justify in
at least one-half the amount of said bond but it shall be sufficient in any case
if said bond is signed by a reputable surety company authorized to enter into
such an obligation.
fR. C. 1905, § 6254; 1901, ch. 133, § 3.]
Before said contract is entered into, said bond,
§ 6835. Bond shall be filed.
acknowledged,
with the proper affidavits of justification
duly signed and
attached thereto, shall be filed in the office of the clerk of the district court
of the county in which such contract is to be performed, and approved by said
;

clerk, to be kept as one of the
§ 6255; 1901, ch. 133, § 4.]

permanent records of the

office.

[R. C. 1905,
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Miner's Lien.

93.

MINER'S LIEN.

.

Every miner or other person,
§ 6836. Lien for work or material furnished.
who at the request of the owner, or his agent, of any lode, lead, ledge, mine
or deposit bearing gold, cinnabar or copper, or of any coal bank or mine, or
at the request of any contractor or subcontractor, shall perform any labor
whatever on such mine or furnish any timber, rope, nails or any other materials
for timbering shafts or levels for the mine owned by such owner, or who shall
furnish any kind of materials for erecting any windlass, whims or any other
hoisting apparatus or machinery, or for any car track, cars, tunnels, drifts or
openings thereon, or shall perform any labor in any tunnel shall have a lien
upon such lode, lead, ledge, mine, deposit, bank or tunnel to secure the payment
of the same.
[R. C. 1905. § 6256 1879, eh. 41, § 1 R. C. 1895, § 4805.
Amount of claim deducted from pay§ 6837. Attested account to owner.
ment to contractor. Any miner or other person doing and performing any
work or furnishing any material as specified in the last section, under a contract either express or implied between the owner of any mine or his agent
and any contractor working on such mine, whether such work shall bo performed or materials furnished as miner, laborer or otherwise whose demand
for work so performed or materials so furnished has not been paid, may deliver
to the owner of such mine or tunnel or to his agent or superintendent, an
attested account of the amount in value of the work and labor thus performed
or of the materials thus furnished and remaining unpaid, and thereupon such
owner or his agent shall retain out of the first subsequent payments to such
contractor the amount so due for Bueh work and labor or materials furnished
[R. C.
for the benefit of the person so performing or furnishing the same.
1905. § 6257; 1879, ch. 41, § 2; R. C. 1895, § 4806.1
Whenever any account
§ 6838. Duty of owner when account presented.
for labor performed or materials furnished as specified in the last preceding
section shell be placed in the hands of the owner of any mine or tunnel or his
agent it shall be the duty of such owner or agent to furnish such contractor
with a copy of such papers, so that if there is any disagreement between such
contractor or his subcontractor and the creditor of either, as the case may be,
they may by amicable adjustment or by arbitration ascertain the sum due
if any; and if such contractor or subcontractor shall not within ten days
after the receipt of such papers give such owner or his agent written notice
that, he intends to dispute the claim, or if ten days after giving such notice
he shall refuse or neglect to have the matter adjusted as aforesaid, he shall
be considered as assenting thereto; and such owner or his agent may pay
the same when it becomes due and for that purpose may deduct the amount
out of any moneys due such contractor, who may in like manner deduct such
amount from any money due by him to his subcontractors in case such account
or demand is against such subcontractor for work and labor performed or
[R. C. 1905, § 6258; 1879, ch. 41, § 3; R. C.
materials furnished as aforesaid.
;

;

1895. § 4807.]

The amount
§ 6839. Amount due contractors recovered from the owner.
which may be due from any contractor to his creditor may be recovered from
such owner by the creditor of such contractor in an action at law to the extent
in value of any balance due by the owner to his contractor under the contract
with him at the time of the notice first given as aforesaid or subsequently
[R. C. 1905, § 6259; 1879.
according to such contract or under the same.
ch. 41. 5 4

:

R. C. 1895.

§ 4808.1

Account to be made and filed with clerk. Any person entitled to
under this chapter Bhall make an account in writing of the items of

§ 6840.

a

lien
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machinery and material furnished, as the case may be, and after

making oath thereto shall within sixty days from the time of completing
such labor or furnishing the last item of machinery, materials or other things,
file the Bame in the office of the clerk of the district court of the county or
subdivision in which the lode, lead, ledge, mine, deposit, bank or tunnel may
be situated, for or upon which labor, skill, machinery or material shall have
been furnished; and also file at the same time a correct description of the
property to be charged with such lien, which account and description so made
and filed shall be recorded in a separate book to be provided for that purpose
by such clerk of court, and thereupon the same shall from the time of the
completion of the work of furnishing the last item of machinery or material,
and for one year thereafter, operate as a lien on the property charged in
such description; when any work and labor has been performed or materials
furnished as aforesaid under a written contract, the same or a copy thereof
shall he filed with such account and description provided, that all lien claims
for labor performed or materials furnished shall be concurrent liens upon the
property charged, and shall be paid pro rata out of the proceeds arising from
the sal«' thereof if the same shall be sold or upon settlement without sale.
[R. C.\ 1905, § 6260; 1879, ch. 41, § 5 R. C. 1899, § 4809.]
Any person holding such lien may foreclose the same
§ 6841. Foreclosure.
in the same manner as a mechanic's lien; but in all actions instituted for the
foreclosure of such lien, all persons claiming liens upon the property charged
shall he made parties to such action, and the rights of all parties shall be determined by the court, and such order made in regard thereto as shall preserve
and protect the rights of all parties.
[R. C. 1905, § 6261; 1879, ch. 41, § 6;
R. C. 1895 § 4810.]
6842.
Satisfaction
when lien paid. Any person who
must
be
granted
§
shall have filed his account and perfected his lien under the provisions of this
chapter and shall have received satisfaction of his claim or demand and the
legal cost of his proceedings thereunder, shall upon the request of any person
interested, and within six days after such request, enter satisfaction of his
lien in the office where such Recount and lien is of record, which shall forever
thereafter discharge, defeat and release the same; and if any person holding
a lien as aforesaid shall receive satisfaction as hereinbefore specified, or having
been tendered the amount due on his claim or demand with legal costs, shall
not within six days after receiving such satisfaction or tender of payment,
enter satisfaction as aforesaid, he shall forfeit and pay to the persons aggrieved
double the amount of damages which may have been sustained in consequence
of such failure or neglect, if he shall have been requested in such case to
enter satisfaction as aforesaid.
[R. C. 1905. § 6262; 1879, ch. 41, § 7; R. C.
;

;

1899. 5481 1-1
The provisions of this chapter
§ 6843. Chapter applies to oil wells, etc.
shall apply to oil wells, or springs, iron and lead mines, as well as all other
mines not herein specified, so far as the same may be applicable. [R. C. 1905,
§ 6263 1879, ch. 41, § 8; R. C. 1899, § 4812.]
;

CHAPTER

94.

LIENS FOR KEEPING AND .PASTURING STOCK.

Any farmer, ranchman or herder of cattle, tavern
§ 6844. Who may have.
keeper or livery stable keeper, to whom any horses, mules, cattle or sheep
shall be intrusted for the purpose of feeding, herding, pasturing or ranching
shall have a lien upon said horses, mules, cattle or sheep for the amount that
may be due for such feeding, herding, pasturing or ranching, and shall be
authorized to retain possession of such horses, mules, cattle or sheep until
the said amount is paid; provided, that these provisions shall not be construed
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§§ 6814-6848
to apply to stolen Btock.
1899, § 4813.)

Liens for Service of Sires.

[R. C. 1905, § 6264; C. Civ. P. 1877, § 672; R. C.

Lien not lost because temporarily in possession of owner. Welsh r. Barnes, 5 N. D.
277, 85 N. W. 675.
Lien of chattel mortgage superior to pasture lien. Wright v. Sherman, 3 S. D. 290,
62 N. VV. 1093, 17 L.R-A.. 792; First Nat. Bauk v. Scott, 7
D. 312, 75 N. W. 254.
Lion on animals for coat of keeping. 17 L.R.A. 792.
Taking of animal by general ownvr for purpose of defeating lien aa larceny. 12
'

L.RjMN.S.)

94.

Waiver

of lien by attachment or execution.
60 L.R.A. 720.
Right of servant to the common-law possessory lien or its statutory substitute, for
services in connection with property. 42 L.R.A. (N.S.) 731.
The provisions of this chapter shall not
§ 6845. Lien only against owner.
be construed to give any fanner, ranchman or herder of cattle, tavern keeper
or livery stable keeper any lien upon horses, mules, cattle or sheep put into

their keeping for the purposes mentioned in the previous section, when said
property was not owned by the person intrusting the same at the time of
them into the possession of said farmer, ranchman, herder, tavern
keeper or livery stable keeper.
[R. C. 1905, § 6265; C. Civ. P. 1877, § 673;
R. C. 1899, § 4814.]
A<j to similar provision in Cal. Civ. Code, § 3051, see Johnson v. Perry, 53 Cal. 351;
Lowe v. Woods, 100 Cal. 408, 38 Am. St. Rep. 301, 34 Pac. 959; Miebaelson v. Fish.
1 Cal. App. 116, 81 Pac. 661.
Such lien shall have priority oyer all
§ 6846. Priority over other liens.
other liens on such property for ten days after the receipt of the same and
shall thereafter have priority over all other liens on such property, if the
person to whom such property is intrusted as in this chapter provided shall

delivering

within such ten days:
1. Serve upon the holder of an earlier lien upon such property, if known
and a resident of this state, written notice that such property has been
intrusted to him for some one of the purposes mentioned in section 6844, specifying which, and by whom ; or,
2. If the residence of the holder of any 6uch lien is unknown or he is not
a resident of this state, publish for one week in some newspaper published in
the county in which such property is being kept and if there is no such newspaper then in a newspaper published at the seat of government, a notice of
[R. C. 1905, § 6266;
the kind provided for in subdivision 1 of this section.
R. C. 1895, § 4815.]
Priority as between lien of chattel mortgage and lien acquired by furnishing food
or care to animals. 17 L.RJL 792; 12 L.RJL (NJS.) 310.

CHAPTER

95.

LIEN8 FOB SERVICE OF SIBES.
This chapter

is

superseded by section 2775, at least as to stallions and jacks.

Every owner of a sire
§ 6847. Filing statement of pedigree prerequisite.
charging a service fee, in order to have a lien for service upon the offspring
of any such sire under the provisions of this chapter, shall file a statement,
verified by oath, to the best of his knowledge and belief, with the commissioner
of agriculture and labor, giving the name, age, description and pedigree or
breeding of such sire, so far as known, as well as the terras and conditions
upon which he is advertised for service. [R. C. 1905, § 6267; 1899, ch. 146,
R. C. 1899, § 4816.]
posting. The
§ 6848. Certificate of commissioner of agriculture. Filing and
commissioner of agriculture and labor, upon receipt of the statement specified
in the last section, shall issue a certificate to the owner thereof, who shall
the county or
file a copy of such certificate with the register of deeds of
counties in which such aire shall stand for service, and copies of such certificate shall also be posted conspicuously in all places where such sire shall
stand for service, which certificate shall state the name, age, description,

$ 1

;

,
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pedigree and ownership of such sire and the terms, and conditions upon which
the sire is advertised for service. Such certificate shall be procured and filed
prior to the service of such sire, and all certificates procured and posted
according to this section ahull be operative as long as the terms and conditions
remain the same. The original certificate shall follow the sire in all changes
of ownership and all transfers shall be recorded in the office of the commissioner of agriculture and labor and a bill of sale filed with the register of deeds
as is provided for the filing of the original certificate, and that the provisions
of this chapter so far as relates to the filing of the statement aforesaid have
been complied with, and the commissioner of agriculture and labor shall have
the power to charge one dollar for each certificate and recording thereof, and
twenty-five cents for all copies of certificates, and twenty-five cents for filing
certificate with register of deeds and twenty-five eents for recording each
transfer.
[R. C. 1905, § 6268; 1899, ch. 146, § 2 R. C. 1899, § 4817.]
The owner of any sire receiving such
§ 6849. Procedure to obtain lien.
certificate shall have a lien upon the offspring of such sire and upon the female
served, upon filing at any time within eight months after the serviee, in the
office of the register of deeds of the county in which such female is kept at
the time of service, a statement of the account thereof together with a description of the female served.
Such lien shall exist for a period of three years
from the date of filing the statement and shall have priority over all other
[R. C.
liens and incumbrances upon the offspring and the female served.
1U05, § C209; 1899, ch. 14G. § 3; R. C. 1899, § 4818.}
filing
from
the
6850.
Foreclosure.
After
expiration
of
nine
months
the
§
of the lien, or at any time after an attempt shall be made to dispose o'i the
female, or remove her from the county, the lien may be enforced by a sale
of the property covered thereby, upon the notice and in the manner provided
for the foreclosure of mortgages upon personal property and the cost ;ind
fees for such foreclosure shall be the same as are provided in section 8132
of the code of civil procedure.
[R. C. 1905, § 6270; 1899, ch. 146, § 4; R. C.
;

18C9. § 4819.]

CHAPTER

96.

SEED LIEN.

Any person who shall furnish to
§ 6851. Seed liens, who may have.
another seed to be sown or planted on the lands owned or contracted to be
purchased, used, occupied or rented by him, shall upon filing the statement
provided for in the next section, have a lien upon all the crop produced from
the seed so furnished, to secure the payment of the purchase price thereof.
IR. C. 1!!05. § 6271 1887. ch. 150, § 1 R. C. 1895 § 4820; 1901, ch. 181.]
Necessary averments of complaint. Lavin ». Bradley, 1 N. D. 291, 47 N. W. 334 First
Nat. Bunk v. Elevator Co., 10 S. D. 167, 72 N. W. 402; Joslyn v. Smith, 2 N. D. 53, 49
:

;

;

N.

\V. 382.

Enforcement; right of possession.

Black

v.

Elevator Co., 7 N. D. 129, 73 N.

W.

90.

§ 6862. Procedure to obtain lien. Any person entitled to a lien under this
chapter shall within thirty days after the seed is furnished file in the office
of the register of deeds of the county in which the seed is to be sown or
planted a statement in writing, verified by oath, showing the kind and quantity
of seed, its value, the name of the person to whom furnished and a description
of the land upon which the same is to be or has been planted or sown. Unless
the person entitled to the lien shall file such statement within the time afore[R. C. 1905, § 6272
said he shall be deemed to have waived his right thereto.
1887, ch. 150, § 3; R. C. 1895, § 4821.]
The "account in writing" must embrace description of land on which seed has been
or

Is

Omission of description Is fatal to the lien. Lavin v. Bradley,
W. 384.
seed grain is entitled to Hen for full price thereof although only part
Schloiw v. Moores, 16 N. D. 185, 112 N. W. 78.

to he planted.

1 N. D. 291. 47 N.

One furnishing
of seed

is

sown.
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Laborer's Lien.

Description of land in seed lien may include more than
include seed for all. Schouwciler v. McCaull, 18 8. D. 70, 911 N. W. 9ft.
The lien given by this chapter shall, as to the crops
§ 6853. Priority.
covered thereby, have priority over all other liens and incumbrances thereon,
except liens given by chapter 97. [R. C. 1905, § 6273; 1887, ch. 150, § 2; R. C.
1895, § 4822.]

one tract and quantity

CHAPTER

97.

THRESHING LIEN.
§ 6854. Who may have. Any owner or lessee of a threshing machine who
threshes grain for another therewith shall, upon filing the statement provided
for in the next section, have a lien upon such grain for the value of his services
in threshing the same from the date of the commencement of the threshing.
[R. C. 1905, § 6274; 1889, ch. 88, § 1 R. C. 1895, § 4823.]
;

Proof necessary to establish

lion.

Martin

Hawthorne,

v.

5

N. D. 66, 63 N.

Not unconstitutional as depriving grain buyer of property without due process
Hahn v. Sleepy Eye Mill Co., 21 S. D. 324, 112 N. VV. 843.

W.

80S

of

law

§ 6855. Procedure to obtain lien. Any person entitled to a lien under this
chapter shall, within thirty days after the threshing iB completed, file in the
office of the register of deeds of the county in which the grain was grown a
statement in writing, verified by oath, showing the amount and quantity of
grain threshed, the price agreed upon for threshing the same, the name of the
person for whom the threshing was done and a description of the land upon
which the grain was grown. Unless the person entitled to the lien shall file
such statement within the time aforesaid he shall be deemed to have waived
his right thereto.
[R. C. 1905, § 6275 1889, ch. 88, § 2 R. C. 1895, § 4824.]
;

;

Only owner and operator entitled to lien; notice must contain description of land.
Parker v. First Nat Bank, 3 N. D. 87, 34 X. W. 313 ; Anderson v. Alseth, 6 S. D. 566,
62 X. W. 435; Martin v. Hawthorn, 3 X. D. 412, 57 X. W. 87.
Quantity of each grain threshed need not be stated in thresher's lien, when total
is stated.
Mitchell v. Monarch Elevator Co., 15 X. D. 495, 107 X. W. 1085, 11 A. & E.
Ann. Cas. 1001.
Lien must be executed in duplicate and filed in both counties, where grain is grown
In two counties.
Gorthy v. Jarvis, 15 N. D. 509, 108 N. W. 39.
Failure to set forth "the amount, and quantity of grain threshed" in statement
filed with clerk of court fatal to lien.
Moher v. Rasxnuason, 12 X. D. 71, »5 X. W.
•

l

152.

§ 6853. Priority.

Such

ch. 87,

§1;R.C.

have priority over all other liens and
[R. C. 1905, § 6276; 1889, ch. 88, § 2; 1890,

lien shall

incumbrances upon such grain.
1895, § 4825.]

CHAPTER

98.

FARM LABORER'S

LIEN.

Any person who performs services for another
§ 6857. Who may have.
in the capacity of farm laborer between the first day of April and the first
day of December in any year, shall have a lien on all crops of every kind
grown, raised or harvested by the person for whom the services were performed during said time as security for the payment of any wages due or
owing to such persons for services so performed, and said lien shall have
priority over all other liens, chattel mortgages or incumbrances, excepting,
however, seed grain and threshers' liens; provided, that the wages for which
a lien may be obtained must be reasonable and not in excess of that which
is usually charged for the same kind of work in the locality where the labor
provided, further, that in case any such person without cause
is performed
quits his employment before the expiration of the time for which he is
employed, or if he shall be discharged for cause, then he shall not be entitled
•

;
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§§ 6857-6861

to a lien as herein provided.
[B. C. 1905, § 6277 ; 1895, ch. 63, § 1 ; R. C. 1899,
§ 4826.]
Female cook on farm it not entitled to lien for wages. Lowe v. Abrahamson, 18 X. D.
182, 19 L.RJMN.S.) 1039, 110 N. W. 241.
As to whether woman cm]''.mi farm as domestic was farm laborer and entitled
to lien for wages. Mead v. l ust Nat. bank, 24 N. D. 12, 138 N. W. 365.
Who is a " farm or agricultural " laborer within statute giving lien. 19 L.R«A.(X.O.)
1039.
i

§ 6858.

How

lien obtained.

In order to acquire a lien, as specified in the

preceding section, the person performing such services shall within thirty
days after the services are fully performed, file in the office of the register
of deeds of the county in which auy of the real estate is situated on which
any crop is grown, on which a lien is claimed, an affidavit and notice, setting
forth the terms of the employment, the name of the employer, the time when
the services were commenced and when ended, the wages agreed upon, if any,
and if not agreed upon, then the reasonable value of the same, the terms of
payment, if any, and a description of the real estate on which any crop is
grown, or has been grown, or harvested, on which a lien is claimed, the amount
paid him, if any, and the amount remaining unpaid, and that said laborer
claims a lien for the same.
[R. C. 1905, § 6278; 1895, ch. 63, § 2; R. C. 18.9,
1901, ch. 87.]
§ 4827
It shall be the duty of the register of deeds to
§ 6859. Duty of register.
file and enter said affidavit and notice in the manner required by law for
filing and entering chattel mortgages, entering employers as mortgagors and
laborers as mortgagees, and he shall be entitled to a fee of ten cents for filing
the same.
[R. C. 1905, § 6279; 1895. ch. 63. § 3; R. C. 1899, § 4828.]
If the person for
§ 6860. Penalty for disposing of property covered by.
whom such services were performed fails to pay for the same when due, or if
he shall sell, conceal or dispose of the property covered by said lien or any
part thereof, then the owner of such lien shall have the right to take full and
absolute possession of all the property covered by such lien and sell the same
in the same manner and upon the notice provided by law for the foreclosure
of chattel mortgages and the cost and fees for foreclosing shall be the same.
[R. C. 1905, § 6280; 1895, ch. 63, § 4; R. C. 1899, § 4829.]
;

CHAPTER
OTHER

99.

LIENS.

One who sella real property has a special
§ 6861. Vendor's lien on realty.
or vendor's lien thereon, independent of possession, for so much of the price
as remains unpaid and unsecured otherwise than bv the personal obligation
of the buyer.
[R. C. 1905. § 6281 ; Civ. C. 1877. § 1801 R. C. 1S99, § :b30.]
;

Only seller of real estate has vendor's lien thereon. Bray v. Bouker, 6 X. D. 5U6,
72 X. W. 933.
Vendor's lien waived by taking collateral security. Bray v. Booker, 8 N. D. 347.
79 X. W. 293.
Vendor's lien for unpaid purchase money. 4 Am. St. Pep. 704 36 .Am. St. IVp. 1*74.
The right of a vendor of real estate, upon purchaser's refusal to perform, to r<-* >l| it
8 L.R.A.(N.S.) 137.
latter's risk and hold him liable for deficiency.
ElTect of statutory bar of action for purchase monev on right to enforce vendor s
lien.
39 L.R.A.(X.S.) 1171; 31 Am. Rep. 41; 95 Am. St. Rep. 6G3.
Deficiency decree in action to foreclose vendor's lien. 13 L.K.A. X.S.) 874.
Vendor's'lien on superstructure on railroad ripht of way. 66 L.R.A. 44.
23 L.R.A. 130.
Effect of payment by volunteer or stranger.
Agreement for support in consideration of conveyance as basis for equitable lion.
13 L.R.A.(N.S.) 725; 28 LJLA.(XJ5.) 607.
Vendor's lien as affecting sole and unconditional ownership. 7 L.R.A.(X.S.) 627.
Priority of vendor's lien as against purchaser at judicial sale. 21 L.R.A. 39.
Is money loaned to improve land part of the purchase price within the rule that a
purchase mouev lien takes priority over homestead rights. 41 L.R.A.(X.S.) 89
Rights of 'seller of fixtures, retaining title thereto or a lien thereon, as against lien
of vendor of realty. 1 B. R. C. 670.
1615
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Remedies for enforcing

'

lien of vendor.
17 Am. St. Rep. 232.
As to similar provision in Cal. Civ. Code, ( 3046, see Avery T. Clark,
22 Am. St. Rep. 272, 25 Pac. 919; GesMier v. Palmatcer, 89 Cal. 89, 13
24 Pac. 608, 26 Pac. 789 ; Claiborne v. Castle, 98 Cal. 30, 32 Pac. 807.

§ 6862.

When

lien waived.

87 Cal. 619,

L.RA.

187,

When

a buyer of real property gives to the
seller a written contract for payment of all or part of the price, an absolute
transfer of such contract by the seller waives his lien to the extent of the sum
payable under the contract, but a transfer of such contract in trust to pay

debts and return the surplus is not a waiver of the lien.
[R. C. 1905,
Civ. C. 1877, § 1802; R. C. 1899, § 4831.]
Waiver of vendor's lien. 137 Am. St. Rep. 185; 12 Am. Dec, 262; 28 Am.

§ 6liS2

Dec. 199.

by attachment or execution. 50 L.R.A. 717.
-by acceptance of commercial paper. 35 L.R.A.(N.S.) 91.
by joining in mortgage. 35 L.R.A.
L.R.A.(N.~
(N.S.) 348.
Effect of discharge in bankruptcy on vendor's lien, 42 L.R.A.(N.S.) 295.
As to similar provision in Cal. Civ. Code, ft 3047, see Bancroft v. Cosby, 74 Cat 583,
16 Pnc. 504; Avery v. Clark, 87 Cal. 619, 22 Am. St Rep. 272, 25 Pac. 919; Gessner
v. Palmateer, 89 Cal. 89. 13 L.R-A. 187, 24 Pac. G08, 26 Pac. 789; Selna v. Selna, 125
Cal. 357. 73 Am. St. Rep. 47, 58 Pac. 16.
•

§ 6863. Certain liens subject to creditors' rights. The liens defined in sections 6861 and 6865 shall be subject to the rights of subsequent creditors without notice, or purchasers or incumbrancers in good faith and for value. [B. C.
1905, § 6283; Civ. C. 1877, § 1803; R. C. 1895, § 4832.]
As to similar provision in Cal. Civ. Code, { 3048, see Selna v. Selna, 125 CaL 357,
73 Am. St. Rep. 47, 58 Pac. 16.
One who sells personal property has
§ 6864. Vendor's lien on personalty.
lien thereon, dependent on possession for its price, if it is in his possession when the price becomes payable; and may enforce his lien in like
manner as if the property was pledged to him for the price.
[B. C. 1905.
§ 6284; Civ. C. 1877, § 1804; R. C. 1899. § 4833.]
Expense incurred in shipping cattle to market is element of damage in action for
breach of agreement to buy them. Olson v. Rydl, 25 S. D. 268, 126 NT W. 587.

a special

.

Lienor cannot purchase at his foreclosure sale of personal property. Reeves k Co. v.
Bruining. 16 N. D. 398, 114 N. W. 313.
Law governing right to vendor's lien. 64 L.R.A. 831.
Vendor's lien for purchase price of railroad rails. 66 L.R.A. 44.
Right of vendor by conditional sale to assert lien on default of payment. 32 L.R.A.
464.

Personal liability of purchaser of personal property which is subject to a lien.
59
L.R.A. 737.
Waiver of seller's lien by attachment or execution. 50 L.R.A. 714.
Lien of vendor of personalty. 28 Am. Dec. 694; 83 Am. St. Rep. 451.
As to similar provision in Cal. Civ. Code,
3049, see Hcwcs v. Germain Fruit Co.,
*06 Cal. 441, 39 Pac. 853; Eads v. Kessler, 121 Cal. 244, 53 Pac. 656.
ft

One who pays to the owner any part
§ 6865. Purchaser's lien on realty.
of the price of real property, under an agreement for the sale thereof, has
special
property,
independent
lien upon the
of possession, for such part of
a
the amount paid as he may be entitled to recover back in case of a failure of
consideration.
[R. C. 1905, § 6285; Civ. C. 1877, § 1805; R. C. 1899, § 4834.]
Lien of vendee. 127 Am. St. Rep. 873.
As to similar provision in Cal. Civ. Code. $ 3050, sec Merrill v. Merrill, 103 Cal.
287. 35 Pac. 768; 37 Pac. 392; Haile v. Smith, 113 Cal. 656, 45 Pac. 872.

Every person
§ 6866. L en for improvement, carriage, etc., of personalty.
who, while lawfully in possession of an article of personal property, renders
any service to the owner thereof by labor or skill employed for the protection,
improvement, safe keeping or carriage thereof, has a special lien thereon,
dependent on possession, for the compensation, if any, which is due to him
from the owner for such service.
[R. C. 1905, § 6286; Civ. C. 1877. § 1806;
B. C. 1899. § 4835.]
;

Right of owner of garage to Hen. 1 L.R.A. (N.S.) 240.
Risht of servant to the common-law po^ewory Hen ot its statutory substitute for
services in connection with property. 42 L.R.A. (N.S.) 731.
Right of one not in the storage business to a common-lav Uen for storage charc*.
39 L.R.A.{N.S.) 1164.
Lien of warehouseman. 42 Am. Dec. 257.
1616
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§§ 6866-68?*

Lien by ootenant for improvements. 29 L.R.A. 466,
j
Lien bj cotenant for repairs. 29 L.R.A. 459.
Express lien for obligation to contribute to cost of party wall. 86 L.R.A. TflS, 704.
Improvement of personal property at bailee's request as creating liability against
baiior of property.
38 L.R.A.(N.S.) 97.
Maritima lien for freight. 70 L.R.A. 358, 368.
Lien for demurrage. 3 L.R.A.(X.S.) 327.
Waiver of lien of carrier by attachment or execution. 50 L.R.A. 721.
T.ien of artisans and tradesmen at the common lavr.
37 Am. Dec. 522.
6867. Factor's lien.
factor has a general lien dependent on possession

A

for all that is due to him as such upon all articles of commercial value that
are intruRted to him by the same principal. [R. C. 1905, § 6287; Civ. C. 1877,
§ 1807; R. C. 1899, § 4836.)
Factor's Urn; delivery of possession.
Rosenbaum v. Hayea, 5 N. D. 476, 67 N. W.
951; Rosetibaum v. Hayes, 8 X. D. 461, 70 N*. W. 987.
Fnctor's lien; bow waived. Rosenbaum v. Hayea, 10 N. D. 311, 86 N. W. 973.
§ 68C8. Banker's lien. A banker has a general lien dependent on possession
upon all property in his hands belonging to a customer for the balance due
to him from such customer in the course of the business.
[R. C. 1905, § 6288;
Civ. C. 1877. § 1808; R. C. 1899, § 4837.]
Lien of bank on commercial paper in its possession. Bank of Commerce v. Humphrey.
6 8. D. 415. 61 N. W. 444.
Lien of bank on <ir posits. 6 L.R.A. 227.
Lien on commercial paper purchased by bank after it baa mingled trust money with
own funds. 15 L.R.A. (M.S.) 1100.
Banker's lien not founded on contract. 4 Am. St. Rep. 202; 111 Am. St. Rep. 419.
Aa to similar provision in Cat Civ. Code, | 3054, see Anglo-Calif ornian Bank v.
Grangers' Hank, 63 Cal. 359.
its

§ 6869. Shipmaster's lien. The master of a ship has a general lien independent of possession upon the ship and freightage for advances necessarily
made, or liabilities necessarily incurred by him for the benefit of the ship,
but has no lien for his wages. [R. C. 1905, § 6289; Civ. C. 1877, § 1809; R. C.
1899, § 4838.)
Contract between master and ship supporting maritime

liens.

70 L.R.A. 381.

The mate and seamen of a
§ 6870. Mate and seaman's lien for wages.
ship have a general lien independent of possession upon the ship and freightage for their wages, which is superior to every other lien.
[R. C. 1905,
§ 6290; Civ. C. 1877, § 1810; R. C. 1899, § 4839.]
Contracts with seamen supporting maritime liens. 70 L.R.A. 377.
Maritime lien for services of pilot*. 70 L.R.A. 384.
An officer
§ 6871. Officer's lien in attachment or execution.

who

levies

an attachment or execution upon personal property acquires a special lien
dependent on possession upon such property, which authorizes him to hold
it until the process is discharged or satisfied, or a judicial sale of the property

is had.
fR. C. 1905, § 6291; Civ. C. 1877, § 1811; R. C. 1899, § 4840.]
§ 6872. Innkeeper's lien. The keeper of any inn or hotel, whether individual, partnership or corporation, shall have a lien on the baggage and other
property in and about such inn belonging to or under the control of his
guests or boarders for the proper charges due him from such guests for the
accommodation, board and lodging, and for all money paid for or advanced
to them not to exceed the sum of two hundred dollars, and for such other
extras as are furnished at their request, and said innkeeper or hotel keeper
shall have the right to detain the baggage and other property until the
amount of such charges is paid, and such baggage and other property shall
be exempt from attachment or execution until such innkeeper's lien and the
cost of satisfying it are satisfied.
(1913, ch. 183, § 5; R. C. 1905, § 6292;
Civ. C. 1877, § 1062; R. C. 1895, § 4841.]
Innkeeper has bo lien on property leased of third person and brought to and left
at hotel by guest. McClain v. Williams, 11 8. D. 227, 76 N. W. 930, 49 L.RJL. 610, 74

Am.

St. Rep. 791.
Innkeeper's lien.

102

21 L.R.A. 229; 107 Am. St. Rep. 868.
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The innkeeper or hotel
§ 6873. Sale of property for innkeeper's lien.
keeper shall retain such baggage and other property upon which he has a
a period of ninety days, at the expiration of which time, if such lien
is not satisfied, he may sell such baggage and other property at public auction,
after giving ten days' notice of the time and place of sale in a newspaper
of circulation in the county where the inn or hotel is situated, and also by
mailing a copy of such notice addressed to said guest or boarder at the place
[1913,
of residence registered by him in the register of such inn or hotel.

lien for

ch. 183, § 6.]
§ 6874. Disposal of property sold for innkeeper's lien. And after satisfying
the lien and any costs that may accrue, any residue remaining shall, on
demand within six months, be paid such guest or boarder, and if not so
demanded within six months from date of such sale, such residue shall be

deposited by such innkeeper or hotel keeper, with the treasurer of the county
in which the inn or hotel is situated, together with a statement of the innkeeper's claim and the cost of enforcing same, a copy of the published notice,
and of the amounts received for the goods sold at said sale ; said residue shall
by said county treasurer be credited to the general revenue fund for said
county, subject to a right of said guest or boarder, or his representative, to
reclaim at any time within three years of the date of deposit with said
treasurer.
[1913, ch. 183, § 7.]
§ 6875. Attorney's lien. An attorney has a lien for a general balance of
compensation in and for each case upon:
1. Any papers belonging to his client which have come into his hands in
the course of his professional employment in the case for which the lien is

claimed.
2. Money in his hands belonging to his client in the case.
3. Money due his client in the hands of the adverse party, or attorney of
such party, in an action or proceeding in which the attorney claiming the lien
was employed from the time of giving notice in writing to such adverse
party or the a.ttomey of such party, if the money is in the possession or under
the control of such attorney, which notice shall state the amount claimed
and in general terms for what services.
4. After judgment in any court of record such notice may be given and
the lien made effective against the judgment debtor by entering the same
in the judgment docket opposite the entry of the judgment.
[R. C. 1905,
§ 6293: R. C. 1899, § 4842.]

Fntrv of notice is notice to none except judgment debtor. Clark v. Sullivan, 3 N. D.
280. 55 N. W. 733.
Attorney must show possession in course of professional employment to establish lien.
Winans v. Grable, 18 S. D. 182. 99 N. W. 1110.
Lien attaches not only to judgment, but to cause of action on bond on appeal there*
from. Leighton v. Servcson, 8 S. D. 350. 66 N. W. 938.
Lien cannot be defeated bv judgment debtor's right of act-off. Hroch t. Aultman k
Taylor Co., 3 S. D. 477. 54 to. W. 269.
Lien is dormant until actively asserted. Pirie v. Harknesa, 3 6. D. 178, 62 N. W.
681 ; Hroch v. Aultman A Taylor Co., 3 S. D. 477, 54 N. W. 269.
Judgment on appeal for costs against plaintiff may be set off pro tanto against a
aimilnr judgment in the same action in plaintiffs favor, regardless of lien.
Lindsay
T. Pettigrew, 8 S. D. 244, 66 N. W. 821.
Liens of attorneys. 31 Am. Dee. 755; 51 Am. St. Rep. 251.
Attorney's lien on cause of action for tort. 3 LJt.A.(N.S.) 379.
Attorney's lien on fund in bastardy proceedings. 11 L.R.A.(N.S.j 630.
Effect of agreement giving attorney employed by personal representative Hen oa
subject-matter in litigation on liability of estate to him. 25 L.R.A.(N.S.) 75.
Right of attorney, under local statute, to a lien upon money in the hands of &n
adverse party to a suit in proceeding in another state. 31 L.R.A.(N.S.) 1215.
Right of attorney who takes case on contingent fee or for certain percentage to>
27 L.R.A.(N£.) 634.
implied or equitable Hen on fund recovered.
Constitutionality of statutes providing for attorneys' liens. 40 L.R.A.(N.S.) 529.
Dismissal of suit to defeat attorney's lien or claims to compensation. 5 L.R.A.(N.S.)
890.
1618
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Waiver of attorney's Hen by taking security. 2 B. R. C. 58.
A Bailment of judgment to attorney defeating Men. 23 L.R.A. 339.
Assignment of judgment as affecting attorney's lien thereon. 37 L.R_A.(N.S.) 226.
Any person interested may release such lien
§ 6876. Release by bond.
by executing a bond in a sum double the amount claimed, or in such sum
as may be fixed by a judge, payable to the attorney with security to be
approved by the clerk of the court, conditioned to pay the amount finally
due the attorney for his services, which amount may be ascertained by suit
on the bond. Such lien will be released unless the attorney within ten days
after demand therefor, furnishes any party interested a full and complete
bill of particulars of the services and amount claimed for each item or
written contract with the party for whom the services were rendered. [II. C.
1905, § 6294; R. C. 1899, § 4843.]
On judgment releasing attorney's lien on judgment on giving of bond for payment
thereof.
Moeteller v. Holborn, 21 S. 1). 647, 114 N. W. 693.
Any blacksmith or machinist
§ 6877. Lien for repairs of personalty.
having an established place of business within the state who makes, alters
or repairs any engine, threshing machine or well machine at the request
of the owner or legal possessor of the property, shall have a lien upon the
same for his reasonable charges for work done and materials furnished,
until the charges are paid, and said lien shall have priority over all other
liens, chattel mortgages or incumbrances against said personal property;
provided, however, that any person entitled to a lien, under this section,
shall, within thirty days after materials are furnished or labor performed
in altering or repairing such personal property, file in the office of the
register of deeds of the county a statement in writing, verified by oath,
showing the labor performed, materials furnished, the price agreed on for
the same, if no price is agreed on then state the reasonable value thereof,
the name of the person for whom the work or labor was performed, or to
whom materials were furnished, or both, and descriptions of the property
upon which the lien was claimed; provided, that when the person retains
possession of this property so altered or repaired no statement is required
to be filed as above provided provided, that if any person makes, alters or
repairs more than one article of personal property for the same owner or
legal possessor thereof, he may include all such articles of personal property so made, altered or repaired, within thirty days preceding the filing
thereof, in the same statement, and the statement so made shall have the
same force and effect as to each article enumerated therein as though a
separate statement had been filed for each of said articles so made, altered
or repaired. Unless the person entitled to said lien shall file such statement
within the time aforesaid, he shall be deemed to have waived his right
thereto; provided, further, that the person holding such lien on property
that has been previously incumbered by mortgage, before the foreclosure
of same, shall give to the record holder of such mortgage twenty days'
notice in writing of his intention to foreclose said lien before beginning
action or proceedings for foreclosure of the same, which notice may be
served by sending same in a registered letter addressed to such lien holder
at his last known post office address; and provided, further, that the holder
;

of any mortgage against property on which the lien herein provided for,
shall have been filed, may at any time previous to sale, pay off the amount
<hie on such lien, the holder thereof shall assign the same to such person
and thereafter he shall be entitled to all the rights that the person filing
said lien would have been had the same not been paid. [1907, ch. 168; R. C.
1905, § 6295; Civ. C. 1877, § 1814; R. C. 1895, § 4844.]
Mechanic's lien for repairs properly perfected superior to prior mortgage lien. Gaar.
Scott ft Co. v. Clements, 4 N. D. 559, 62 N. W. 640.
Mechanic's lien for repair of engine. Gaar, Scott k Co. v. Clementa, 4 N. D. 559, 62
N. W. 640; Burdick v. Marshall, 8 S. D. 308, 66 N. W. 462.
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CHAPTER

Discharge of Liens.

100.

FILING AND FORECLOSING LIENS ON PERSONAL PROPERTY.
§ 6878. Liens foreclosed, how. Upon default being made in the payment
of a debt secured by a lien upon personal property, such lien may be foreclosed upon tbe notice, and in the manner provided for the foreclosure of
mortgages upon personal property,* and the holder of such lien shall be
entitled to the possession of the property covered thereby for the purpose
of foreclosing the same. The costs and fees for such foreclosure shall be the
same as are provided in section 8132. A report of such foreclosure shall be
made in the manner set forth in section 8128; provided, that when the lien
has not been filed in the office of any register of deeds, then a report of
such sale shall be filed in the office of the register of deeds of the county
wherein the property is sold. Such liens may also be foreclosed by action
as provided in chapter 29 of the code of civil procedure. [R. C. 1905, § 6296
R. C. 1895, § 4845; 1903, ch. 120.]
.

Report of sale on foreclosure to be
N. D. 66, 63 N. W. 890.

filed

within ten days.

Martin

t.

Hawthorne. 5

§ 6879. Duty of register of deeds as to liens filed. It shall be the duty
of the register of deeds to file and index any statement or lien upon personal
property, required by law to be filed in his office, the same as a mortgage
upon personal property, the person filing the lien being treated as mortgagee
and the person against whom the lien is filed as mortgagor. [R. C. 1905,
§ 6297; R. C. 1895, § 4S46.]
Lienors are not arreted by failure of register to properly number the liena. Schouweiler

v.

McCaulI, 18 S. D. 70, 99 N. W. 95.

CHAPTER

101.

DISCHARGE OF LIENS.
The title of the following flection constituting this chapter, as enacted In Laws 1911,
"An art regulating the discharge of liens, not dependent upon
possession and to provide for the release of liens, filed of record against real property,
and personal property, and the giving of an undertaking for the pavtnent thereof."
ch. 178. is as follows:

may

upon

notice, affidavit and undertaking.
That
the service of sires, seed liens, threshlien, shall have been heretofore, or
be hereafter filed against the real property or personal property of a

§ 6880. Discharge of record

whenever any mechanics'
ing lien, farm laborer's

lien, lien for

lien,

miner's

resident of North Dakota, the officer having control of the record of said
lien shall discharge the same of record by making an entry on the margin
of the record thereof, as follows
" Discharged by Undertaking," and the officer shall date and sign the
discharge, and thereafter said lien shall be void and of no effect.
Provided, that the owner of said liened real or personal property shall
first cause to be filed with said officer the affidavit of the owner of said
property, or the owner of a substantial interest therein, or, of his agent
or attorney, setting forth an interest in said property, and that the said
owner has a defense against the collection of said lien, or a part thereof,
and that there exists a disagreement between the parties affecting the amount
or validity of said lien, and that the lienor desires a discharge of said lien
of record.
Provided, that the owner of said property, or the owner qt an interest in
said property, as aforesaid, shall first file with the officer having control
of the reeords of said lien, an undertaking with two sureties thereon, providing that the owner of said property, aforesaid, will pay any amount thi*
lien claimant shall recover thereon, and all costs, and said sureties shall each
1620
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justify in at least the amount of said lien. The lien claimant, his agent or
attorney shall be served with a copy of said affidavit, a copy of said undertaking and a notice stating the day, hour and place whore the application
will be made for the release of said lieu.
The lien claimant shall have
notice of said application to be served in the manner following:. If personal, there shall be five days' notice, and the proof of the service of notice
shall be the same as required of a summons in a civil action. If service be
made by registered letter, ten days' notice shall be given from the date of
mailing of the letter, and the proof of the service by registered letter shall
be the postmaster's receipt, and an affidavit showing that a copy of the
notice, undertaking and affidavit of interest was inclosed in said letter,
and that the same was properly addressed to the lien claimant, sealed,
and sufficient postage attached thereto to carry the same to its destination,

and such service on the agent or attorney of the lien claimant shall be
At the time and place specified in the notice for the hearing,
the lien claimant, his agent or attorney, may except to the sufficiency of
the surety, and if an exception be made to the sufficiency of the surety,
the surety shall justify before the officer named in the original notice,
and the statute governing justification under bail and arrest shall govern
the justification of the sureties.
If said sureties, or other surety fail to
justify within ten days from the date named for the hearing of said application, then said application shall be dismissed. If no exception is taken
to the sufficiency of the surety, or if the surety justify as herein provided,
and if said officer approve said undertaking, then said lien shall be discharged of record, as herein provided.
The officer before whom said proceedings are had shall be entitled to
charge not exceeding one dollar to be paid in advance by the applicant,
and if said officer be the clerk of the district court, he shall record the
notice, affidavit and undertaking in the order book and if the officer be
the register of deeds, he shall record said notice, affidavit and undertaking
in his book of miscellaneous records, and certified copies of said documents
shall he prima facie evidence of the matters therein contained in the courts
of North Dakota. [1911, ch. 178.]
sufficient.

CHAPTER

102.

STOPPAGE IN TRANSIT.

A

seller or consignor of property, whose claim
§ 6881. When authorized.
for its price or proceeds has not been extinguished, may, upon the insolvency of the buyer or consignee becoming known to him after parting with
the property, stop it while on its transit to the buyer or consignee, and
resume possession thereof. [R. C. 1905, § 6298; Civ. C. 1877, § 1815; R. C.
1899, 5 4847.]
TMjrlit exists even while goods are in warehouse before delivery.
Powell v. MeKcchnle,
3 T). 319, 19 N. W. 410.
Right of stoppage in transitu, when and by whom it may be exercised. 29 Am, Dec.
384; 19 Am. Rep. 87; 1 Am. Rt. Rep. 312.
When rifrht of stoppnge in transitu terminates. 60 Am. Rep. SI.
Waiver of stoppage in transitu by attachment or execution. 50 L.R.A. 721.
K fleet on stoppage in transitu of contract to ship goods f. o. b. 62 L.R.A. 80S.
Ri^ht of stoppnpe in trnnsitu after reshipment. 34 T,.R.A.(K.8.) 31.

A person is insolvent, within the meaning
§ 6882. Insolvency defined.
of the last section, when he ceases to pay his debts in the manner usual with
persons of his business, or when he declares his inability or unwillingness to
do so. fR. C. 1905, § 6299: Civ. C. 1877, § 1816; R. C. 1899, § 4848.]
§ 6883. When transit end8. The transit of property is at an end when it
comes into the possession of the consignee, or into that of his agent, unless
1821
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employed merely to forward the property

to the consignee.
1817; R. C. 1899, § 4849.]
in transit can be effected only by notice
property, or by taking actual possession
C. 1877, § 1818; R. C. 1899, § 4850.1
§ 6886. Not rescission of sale.
Stoppage in transit does not of itself
rescind a sale, but it is a means of enforcing the lien of the seller.
[R. C.
1905, § 6302; Civ. C. 1877, § 1819; R. C. 1899, § 4851.]
is

[R. C. 1905, § 6300: Civ. C. 1877,
effected. Stoppage
§ 6884.
to the carrier or depositary of the
thereof.
[R. C. 1905, § 6301; Civ.

How

§

CHAPTER

103.

NEGOTIABLE INSTRUMENTS.

TITLE I.—NEGOTIABLE INSTRUMENTS IN GENERAL.
Articlb

1.

Form and Interpretation-,

§§ 6886-6908.

8.

Consideration, §§ 6909-fi0i4.
Negotiation, §§ 6915-6935.
Rights of the Holder, §§ 6936-6944.
Liabilities op Parties, §§ Hi) 15-WM.
Presentment for Payment, §§ 6955-6973.
Notice of Dishonor, §§ 6974-7003.
Discharge of Negotiahi.e Instruments, §§ 7004-7010.

1.

Form and

2.
3.
4.
5.
6.
7.

TITLE IL— BILLS OF EXCHANGE.
Article

2.

3.
4.
6.
6.

7.

1ntei[pi!i:tition, §§ 7011-7016.

Acceptance, §§ : 01 7-7027.
Phesentm ent for Acceptance, §§ 7028-7035.
Protest. §§ 70:56-7044.
Acceptance for Honor, §§ 7045-7054.
Payment for Honor.
7055-7061.
Bills in a Set, §§ 7062-7067.

^

TITLE
Article

1.

III.

Promissory Notes and Checks, §§ 7068-7073.

TITLE

IV.

Article

1. -General Provisions, §§ 7074-7080.
Chapter 88. Civil Code, R. C. 1899, the old law relating to negotiable Instrument*
was repealed by Laws 1005, ch. 138, with the proviso "that all actions that are now
pending under the provisions of said chanter shall in no manner be affected by this
repeal." Chapter 103 herein, consisting of Laws 1899, ch. 113, which constituted R. C.
1899. Civil Code, chapter 100, and R. C. 1905, Civil Code, chapter 90, takes the place

of said chapter 88.

TITLE

I.

negotiable instruments in general.
Article 1.— Form and Interpretation.

An instru§ 6886. Instruments must conform to specific requirements.
ment to be negotiable must conform to the following requirements:
1. It must be in writing and signed by the maker or drawer.
2. Must contain an unconditional promise or order to pay a sum certain in
money.
3.
4.

Must be payable on demand, or at a fixed or determinable future time.
Must be payable to order or to bearer; and,
1622
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5. Where the instrument is addressed to a drawee, he nrast be named or
(R. C. 1905. § 6.,03
otherwise indicated therein with reasonable certainty.

1899, eh. 113, § 1.1

Innocent purchaser of negotiable municipal bonds mav enforce payment. Citv of
Pierre v. Dunscomb, 106 Fed. 611, 45 C. 6. A. 499; Nat. Life Ins. Co. v. Board of
Education, 63 Fed. 778, 10 C. C. A. 637; Board of Education v. McLean, 106 F«d. 817,
45 C. C. A. 658.
Affixing corporate seal to corporation's note does not destroy its negotiability.
Landaucr v. Implement Co., 10 S. D. 205, 72 N. W. 467.
Implied notice to maker of transfer. Hollinshead v. Stuart A Co., 8 N. D. 35, T7
N. YV. 89, 42 L.R.A. 659.
Township warrants not negotiable instruments. Gilman v. Township of Gilby, 8
S. D. 627, 80 N. W. 889, 73 Am. St. Rep. 7M.
City warrants are not negotiable instruments in sense that they are not subject to
lawful defenses, though in hands of innocent purchasers. Watson v. City of Huron,
97 Fed. 443, 3S C. C. A. 264; Hubbell v. Town of Custer City, 15 S. D. 55. 87 N. XV. 520.
61 L.R.A. 205;
Conflict of laws concerning negotiability. 91 Am. St. Rep. 718, 733
19 L.R.A. (N.S.) 667.
Stipulation for attorney's fees, though void, does, not destroy negotiability.
2.
Chandler v. Kennedy, 8 S. D. 56, 65 N. W. 439; National Bank v. Feeney, 9 S. D. 550.
70 N. W. 874, 46 LJr.A. 732.
Stipulation for attorney and collection fee* destroys negotiability. Garrctson v.
Purdy. 3 D. 178, 14 N. VV. 100; First Nat. Bank v. LaugMin, 4 N. D. 391, 61 X. YV. 473.
Promissory note " with exchange and cost of collection " not negotiable. Second
Nat. Bank v. Basuler, 65 Fed. 58, 12 C. C. A. 517.
Provision for payment of exchange destroys negotiability. Flagg v. School District,
4 N. D. 30, 58 N. W. 499. 35 L.R.A. 363.
Provision for payment of costs renders note nonnegotiable. Johnson v. Schar, 9
8. D. 536, 40 N. YV. 838.
Stipulation for discount fee paid before due makes note nonnegotiable. Xat. Bank
T. Feeney, 12 S. D. 156, 80 N. W. 186. 76 Am. St. Rep. 594, 46 L.TLA. 732.
Negotiability not affected by provision for additional rate of interest after maturity.
Merrill v. Hurley, 6 S. D. 592, 62 N. W. 958, 55 Am. St. Rep. 859; Hollinshead v.
Stuart, 8 N. D. 35, 77 N. W. 89.
Note " with interest from date until paid at ten per cent, eight if paid when due," is
not negotiable. Hegeler v. Comstoek, 1 S. D. 138, 45 N. XV. 331, 8 L.R.A. 333.
Note is not negotiable which contains the following provision: "Payee's ownership
of goods account of which this note is given, the account thereof, and the contract
conditions of original sale, are not affected by accepting this note until receipt of full
amount due thereon." Fleming v. Sherwood, 24 N. D. 144, 43 L.R.A.(N.S.) 945, 139
.

i.

N. W. 101.
Unconditional promise to pay

is essential

to negotiable instruments.

Am.

42

Rep.

366.

Negotiability as affected by provision for discount in event of payment before
maturity. 40 L.R.A.(X.S.) 177.
Payments indorsed on note as affecting negotiability. 38 LJLA. 823.
9. Negotiability of note unaffected bv provision waiving notice of protest and consenting to extension of time. First Xat." Bank v. Buttery, 17 N. D. 326, 16 L.R.A. (N.S.)
878. 116 N. W. 341, 17 A. & E. Ann. Cas. 52.
Negotiability as affected by uncertainty of time of maturity. 1 L.'R.A.(N.S.) 1120.
as aflWted by provision permitting extension of time. 16 L.R_i.(N.S.) 878; 83

L.R.A.(N.S.) 738.
Provision for renewal as affecting negotiability. 31 L.R.A. 234.
Prdvision accelerating maturity. 35 L.R.A. (N.S.) 390.
Negotiability of note payment of which depends on termination

LJUUN.S.)

of

life.

27

1017.

Promissory note not negotiable unless payable to order or to bearer.
Seipp, 6 S. D. 472, CI N. YV. 804.

Searlcs

4.

.

§ 6887. Sum payable within the meaning of this chapter. The sum payable
is a sum certain within the meaning of this chapter, although it is to be paid
1. "With interest; or
2. By stated installments; or
3. By stated installments, with a provision that upon default in payment
of any installment or of interest, the whole shall become due or
4. With exchange, whether at a fixed rate or at the current rate
or,
5. With costs of collection or an attorney's fee, in case payment shall not
be made at maturity. [R. C. 1905. § 6304: 1899, ch. 113, § 2.]
;

;

4.
5.

Provision for exchange as affecting negotiability. 27 L.R.A. 222.
Effect of provision for attorney's fee oh negotiability. 21 Am. Rep. 212.
t623
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Effect of stipulation for attorney's fees in mortgage
thereby. 26 L.R.A.<N.S.) 217.

Negotiable Instruments.
upon negotiability

of note secured

An unqualified order or
§ 6888. Unqualified order or promise to pay.
promise to pay is unconditional within the meaning of this chapter, though
coupled with
1. An indication of a particular fund out of which reimbursement is to be
made, or a particular account to be debited with the amount or
2. A statement of the transaction which gives rise to the instrument.
But an order or promise to pay out of a particular fund is not conditional.
;

[R. C. 1905, § C305; 1899, ch. 113, § 3.]
Negotiability of note payable out of particular fund.

35 L.R.A, 847; 8 LJl.A.(N.S.)

231.

An instrument is payable
§ 6889. Payable at determinable future time.
at a determinable future time, within the meaning of this chapter, which is
expressed to be payable
1. At a fixed period after date or sight
or
2. On or before a fixed or determinable future time specified therein; or
3. On or at a fixed period after the occurrence of a specified event, which
is certain to happen, though the time of happening be uncertain.
An instrument payable upon a contingency is not negotiable, and the
happening of the event does not cure the defect. [R. C. 1905, § 6306; 1899,
ch. 113, & 4.]
2.
Note payable on or before certain date is regarded as payable on date named.
State ox rel. Bithulitie ft Contracting Co. v. Murphy, 20 N. D. 427, 128 N. W. 303.
Negotiability of note payment of which depends on termination of life.
27
;

L/R.A.(N.S.) 1017.

An instrument which contains an order
§ 6890. When not negotiable.
or promise to do any act in addition to the payment of money is not negoBut the negotiable character of an instrument otherwise negotiable
tiable.
is not affected by a provision which:
1. Authorizes the sale of collateral securities in case the instrument be
not paid at maturity or
2. Authorizes a confession of judgment if the instrument be not paid at
maturity; or
3. Waives the benefit of any law intended for the advantage or protection
of the obligor; or
4. Gives the holder an election to require something to be done in lieu of
payment of money.
But nothing in this section shall validate any provision or stipulation otherwise illegal. [R. C. 1905, § 6307 1899, ch. 113, § 5.]
;

;

1.

Recital in note as to security as affecting negotiability.

32 L.R.A.(N.S.) 858.

and negotiable character. The validity and negotiable
character of an instrument are not affected by the fact that:
§ 6891. Validity
1. It is

2.

not dated

;

or

Does not specify the value given, or that any value has been given

therefor; or
3. Does not specify the place where it is drawn or the place where it is
payable; or
4. Bears a seal; or
5. Designates a particular kind of current money in which payment is to
be made.
But nothing in this section shall alter or repeal any statute requiring in
certain cases the nature of the consideration to be stated in the instrument.
[R. C. 1905, § 6308; 1899, ch. 113, § 6.]

Reservation of title of property as affecting negotiability of note for purchase price.
43 L.R.A. 277; 43 L.R.A.(N.R.) 945.
Reference to extrinsic agreement as affecting negotiability. 30 L.RJMN.S.) 40.

§ 6892.
1.

Payable on demand. An instrument is payable on demand:
it is expressed to be payable on demand, or at sight, or on

Where

presentation; or
1624
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•

2. In which no time for payment is expressed.
Where an instrument is issued, accepted or indorsed when overdue, it is,
as regards the person so issuing, accepting or indorsing it, payable on demand.
[R. C. 1905, § 6309; 1899, ch. 113, § 7.]
As to negotiability of instrument in which no time for pajment is expressed. First
Nat. Bank v. Buttery, 17 N. D. 32C, 16 L.R.A.(N.S.) 878, 116 N. W. 341, 17 A. Sl E.
Ann. Cas. 52.
The instrument is payable to order where it
§ 6893. Payable to order.
is drawn payable to the order of a specified person or to him or his order.
drawn
to
order of:
may
payable
the
It
be
1. A payee who is not maker, drawer or drawee; or
2.
3.
4.

5.
6.

The drawee or maker; or
The drawee; or
Two or more payees jointly; or
One or some of several payees or
The holder of an office for the time being.
;

the instrument is payable to order the payee must be named or
otherwise indicated therein with reasonable certainty.
[R. C. 1905, § C;U0;
1899, ch. 113, § 8.]
6894.
Payable
to bearer. The instrument is payable to bearer:
§
1. When it is expressed to be so payable; or
2. When it is payable to a person named therein or bearer; or
3. When it is payable to the order of a fictitious or nonexisting person,
and such fact was known to the person making it so payable or
4. When the name of the payee does not purport to be the name of any
person or
5. When the only or last indorsement is an indorsement in blank.
[R. ('.
1905, § 6311; 1899, ch. 113, § 9.1
§ 6895. Instrument need not follow language of chapter. The instrument
need not follow the language of this chapter, but any terms arc sufficient,
which clearly indicate an intention to conform to the requirements thereof.
[R. C. 1905, § 6312; 1899, ch. 113, § 10.]
Where the instrument or an ae
§ 6896. Where instrument is dated.
ceptancc or any indorsement thereon is dated, such date is deemed prima facie
to be the true date of the making, drawing, acceptance or indorsement as
the case may be.
[R. C. 1905, § 6313; 1899, ch. 113, § 11.)
§ 6897. When instrument is not invalid. The instrument is not invalid for
the reason only that it is ante-dated or post-dated, provided this is not done
for an illegal or fraudulent purpose.
The person to whom an instrument
so dated is delivered acquires the title thereto as of the date of delivery.
[R. C. 1905, § 6314; 1899, ch. 113. 5 12.]
§ 6898. Undated instruments. Where an instrument expressed to be payable at a fixed period after date is issued undated, or where the acceptance
of an instrument payable at a fixed period after sight is undated, any holder
may insert therein the true date of issue or acceptance, and the instrument
shall be payable accordingly. The insertion of a wrong date does not avoid
the instrument in the hands of a subsequent holder in due course but as to
him, the date so inserted is to be regarded as the true date.
[R. C. 1905.
§ 6315; 1899, ch. 113, § 13.]

Where

;

;

;

Alteration of date to correct mistake.

32 T,.R.A.(N.S.> 517.

Where the instrument is
§ 6899. Incomplete blank may be filled up.
wanting in any material particular, the person in possession thereof has a
prima facie authority to complete it by filling up the blanks therein. And
a signature on a blank paper delivered by the person making the signature
in order that the paper may be converted into a negotiable instrument
operates as prima facie authority to fill it up as such for any amount. In
order, however, that any such instrument when completed, may be enforced
against any person who became a party thereto prior to its completion, it
1625
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accordance with the authority given and within
a reasonable time. But if any such instrument, after completion, is negotiated to a holder in due course, it is valid and effectual for all purposes in
his hands, and he may enforce it as if it had been filled up strictly in
accordance with the authority given and within a reasonable time. [R. C.

must be

filled

up

strictly in

1905, § 6316; 1899, ch. 113, § 14.]
Filling of blanks after execution.
13 Am. Dec. 669.
Materiality of alteration of instrument by inserting place of payment. 31 L.R.A.(N.S.)

644.

Right of an innocent payee to recover on a note signed in blank and intrusted to a
third person, who exceeds* his authority in filling up the blanks before delivery to
the payee.
13 L.R.A.(X.S.) 490.

Where an incomplete
§ 6900. When incomplete instruments not valid.
instrument has not been delivered it will not, if completed and negotiated,
without authority, be a valid contract in the hands of any holder, as against
any person whose signature was placed thereon before delivery.
[R. C.
1905. § 6317; 1899, ch. 113, § 15.]
§ 6901. Incomplete and revocable until delivery.

Every contract on a

negotiable instrument is incomplete and revocable until delivery of the
instrument for the purpose of giving effect thereto. As between immediate
parties, and as regards a remote party other than a holder in due course,
the delivery, in order to be effectual, must be made either by or under the
authority of the party making, drawing, accepting or indorsing, as the case
may be and in such case the delivery may be shown to have been conditional,
or lor a special purpose only, and not for the purpose of transferring the
property in the instrument. But when the instrument is in the hands of
a holder in due course, a valid delivery thereof by all parties prior to him so
as to make them liable to him is conclusively presumed.
And where the
instrument is no longer in the possession of a party whose signature appears
;

thereon,

a

valid

and intentional delivery bv him

is

presumed until

tin-

contrary

is proved.
fR. C. 1905, § 6318: 1899, ch. 113, § 16.]
Admissibility of parol evidence to show delivery of bill or note upon condition.

L.RA.lN.S.)

18

288.

Ac;reemcnt for other signatures to

bill

or note before delivery.

45 LJLA. 343.

Where the language of the instrument is
§ 6902. Ambiguous language.
ambiguous, or there are omissions therein, the following rules of construction
apply
1. Where the sum payable is expressed in words and also in figures and
there is a discrepancy between the two, the sum denoted by the words is the
sum payable; but if the words are ambiguous or uncertain reference may
be had to the figures to fix the amount.
2. Where the instrument provides for the payment of interest, without
specifying the date from which interest is to run, the interest runs from
the date of the instrument, and if the instrument is undated, from the issue
thereof.
3. Where the instrument is not dated, it will be considered to be dated
as of the time it was issued.
4. Where there is a conflict between the written and printed provisions
of the instrument, the written provisions prevail.
5. Where the instrument is so ambiguous that there is doubt whether it
is a bill or note, the holder may treat it as either at his election.
6. Where a signature is so placed upon the instrument that it is not clear
in what capacity the person making the same intended to sign, he is to be
deemed an indorser.
7. Where an instrument containing the words ** I promise to pay " is
signed by two or more persons, they are deemed to be jointlv and severallv
liable thereon.
[R. C. 1905, § 6319; 1899, ch. 113, § 17.]
No person is liable on the instrument whose
§ 6903. Liability of signer.
signature does not appear thereon, except as herein otherwise expressly
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provided. But one
the same extent as

§§ 6903-6909

who
if

signs in a trade or assumed name will he liable to
he had signed in his own name. [R. C. 1905, § 6320

1899, ch. 113, § 18.]
§ 6904. Signature

may be made by agent. The signature of any party
be made by a duly authorized agent. No particular form of appointment
necessary for this purpose and the authority of the agent may be established as in other cases of agency.
[R. C. 1905, § 6321 1899, ch. 113, § 19.]
Liability of principal on negotiable paper executed by an agent.
21 L.RJMN.S.)
may
is

;

;

1046.

Payment by

principal of previous drafts drawn upon him by his agent without
authority, as implied authority to draw another. 34 L.R.A. ( N.S. > 440.
Circumstances sufficient to put one taking paper from guardian on inquiry.
29
L.R.A. (N.S.) 365.

Where the instrument contains or a
§ 6905. Additions to signatures.
person adds to his signature words indicating that he signs for or on behalf
of a principal, or in a representative capacity, he is not liable on the instrument if he was duly authorized; but the mere addition of words describing
him as an agent, or as filling a representative character, without disclosing
his principal, does not exempt him from personal liability.
[R. C. 1905.
§ 6322: 1899, ch. 113, § 20.]
Liability of one who signs note as indorser adding words indicating representative
capacity to his signature.

42 L.R.A.(N.S.) 25, 28, 32.

§ 6906. " Procuration." A signature by " procuration " operates as notice
that the agent has but a limited authority to sign, and the principal is bound
only in case the agent in so signing acted within the actual limits of hin
authority.
[R. C. 1905, § 6323; 1899, ch. 113, § 21.]
The indorsement or assignment of
§ 6907. Indorsement by corporation.
the instrument by a corporation or by an infant passes the property therein,
notwithstanding that from want of capacity the corporation or infant may
incur no liability thereon. [R. C. 1905, § 6324; 1899, ch. 113, § 22.]
Where a signature is forged or made without
§ 6908. Forged signature.
authority of the person whose signature it purports to be, it is wholly
inoperative, and no right to retain the instrument, or to give a discharge
therefor, or to enforce payment thereof against any party thereto, can be
acquired through or under such signature, unless the party, against whom
it is sought to enforce such right, is precluded from setting up the forgery
or want of authority. fR. C. 1905, § 6325; 1899, ch. 113, § 23.]
Ratification of forged instrument.
36 L.R.A. (N.S.) 1006.
Liability of person whose signature is forged on commercial paper.
36 L.R.A. 539.
Forgery of bill or note by obtaining signature through trick or fraud. 1 L.R.A.(N.S.>
1075.
Forgery of renewal obligation as affecting original agreement. 33 L.R.A. 628.
Liability upon paper given in renewal of forged paper. 23 L.R.A.(N.S.) 1234.
Forgery of part of signatures of makers or sureties as defense against bona fide
holder by makers whose signatures were genuine.
13 L.R.A.(N.S.) 426.
10 L.R.A.(N.S.)
Right of drawee of forged paper to recover money paid thereon.
49: 25 L.R.A. (N.S.) 1308; 29 L.R.A.(N.S.) 100.
Delay in giving notice of forgery as estoppel of true owner to recover against party
who has paid paper on a forged indorsement 40 L.R.A.(N.S.) 653.
*

Article 2.— Consideration.
§ 6009. Consideration. Every negotiable instrument is deemed prima facie
and every person whose
to have been issued for a valuable consideration
signature appears thereon to have become a party thereto for value. [R. C.
;

1905, § 6326; 1899, ch. 113, § 24.]
Name of payee on back of note does not prove indorsement. Vickery v. Burton, 6
N. D. 245. 69 N. W. 193.
Presumption that Indorsement was for valuable consideration. Stone v. Crow, 2 8. D.
625. 51 X. W. 335.
Presumption that holder of negotiable paper is indorsee in due course, overcome by
evidence that instrument was unlawfully put in circulation. Landauer v. Implement Oo.
1627

Digitized by

Google

CIVIL CODE.

§§ 6909-6916

Negotiable Instruments.

Nat. Bank, 11 S. D. 305, 77 N. W. ill; John
Hancock Mut. Life Ins. Co. v. City of Huron, 80 Fed. 652.
Burden is on holder of bank cashier's check issued without consideration, to show
that he took paper for value, and without notice of fraud in its inception. Thompson
Sioux Falls Nat. Bank, 150 U. S. 231, 37 L.ed. 1063, 14 8. Ct. R. 94.
Compromise of a controversy is a pood consideration for a promissory note. McGlynn v. Scott, 4 N. D. 18, 58 N. W. 460.
Right of bona fide holder to enforce note which does not Indicate nature of its consideration as required by statute. 10 L.R.A.(N.S-) 82.
Effect of knowledge of consideration by purchaser of note which did not indicate the
nature of its consideration as required by statute. 24 L.R.A.(N.S.) 1057.
Necessity of new consideration to bind third person who signs as surety, indorser
or guarantor, after execution and delivery of original note by principal. 44 L.R.A.(N.S.>
10 8. D. 205, 76 N.

W.

467;

Dunn

v.

1034.

§ 6910. Value is consideration. Value is any consideration sufficient to
support a simple contract. An antecedent or pre-existing: debt constitutes
value and is deemed such whether the instrument is payable on demand or
at a future time.
[R. C. 1905, § 6327; 1899, ch. 113, § 25.]
;

27
Consideration for note, payment of which depends on termination of life.
L.R.A.(X.S.) 1019.
Cancellation of Invalid contract as consideration for bill or note. 5 L.R.A.(X.S.» 725.

§ 6911. Value for consideration. Where value has at any time been pi von
for the instrument, the holder is deemed a holder for value in respect to all
parties who became such prior to that time.
[R. C. 1905, § 6328; 1899.
ch. 113, § 26.]
6912.
Lien
on
instruments.
the
holder
has a lien on the instruWhere
§
ment, arising either from contract or by implication of law, he is deemed a
holder for value to the extent of his lien. [R. C. 1905, § 6329.]
Absence or failure of consideration is
§ 6913. Absence of consideration.
matter of defense as against any person not a holder in due course; and
partial failure of consideration is a defense pro tanto whether the failure is
an ascertained and liquidated amount or otherwise.
[R. C. 1905, § 6330:
1899, ch. 113, § 28.]
Lack or failure of consideration as defense against transferee after maturity. 46
L.R.A. 761.
Failure of executory consideration for bill or note as affecting purchaser with knowledge of the character' of the consideration. 46 L.R.A.(N.S.) 862.

§ 6914. Accommodation party. An accommodation party is one who has
signed the instrument as maker, drawer, acceptor or indorser, without receiving value therefor, and for the purpose of lending his name to some
other person. Such a person is liable on the instrument to a holder for value,
notwithstanding such holder at the time of taking the instrument knew him
to be only an accommodation party.
[R. C. 1905, § 6331 1899, ch. 113, § 29.
Rights inter sc of accommodation parties to commercial paper. 28 L.RJMN.8.) 1039.
Right of accommodation party who is obliged to pay bill or note, to recover from
the accommodated party. 37 L.R.A. (N.S.) 783.
)

;

Availability of defense of party to accommodation paper as against transferee after
maturity.
46 L.R.A. 772.
Effect of transfer after maturity of accommodation paper which has been diverted
from the use for which it was intended by the accommodating party. 11 LJt.A.(N.S.)
1034.
Liability of national

bank on accommodation guaranty by it

32 L.R.A.(N.S.)

545.

Abticle 3.— Negotiation.

An instrument is negotiated when it is transferred
person to another in such manner as to constitute the transferee
If payable to bearer it is negotiated by delivery; if
the holder thereof.
payable to order it is negotiated by the indorsement of the holder completed
by delivery. [R. C. 1905, § 6332; 1899, ch. 113, § 30.]
§ 6915. Negotiation.

from

one;

Injunction against negotiation of note.

§ 6916. Indorsements.

ment

itself

28 L.R.A. 577.

The indorsement must be written on the instruThe signature of the indorser,

or upon a paper attached thereto.
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without additional words,

is

a sufficient indorsement.

§§ 6916-6931
[R. C. 1905, § 6333;

1899, ch. 113, § 31.]

To destroy negotiability by indorsement, words showing that purpose must be used.
Merrill v. Hurley, 6 S. D. 592, 62 N. W. 958, 55 Am. St. Rep. 859.
When payee of negotiable promissory note transfers it by indorsing thereon guaranty
of payment, purchaser ie an indorsee within rule protecting innocent purchaser. Dunham v. Peterson, 5 N. D. 414, 67 N. W. 293, 36 L.R.A. 232, 57 Am. St. Rep. 556.
Indorsement of forged instrument as uttering or publishing. 8 L.R.A.(N.S.) 1178.
Indorsees duty to see that space* on commercial paper are filled so as to prevent
raising.
21 L.R.A.(N.S.) 402.
Liability for transferring note to bona fide holder so as to cut off defenses. 27 L.R.A.
519.
Assignor of promissory note as indorser. 36 L.RJL 117.
Conflict of laws as to validity of transfer of commercial paper. 2 B. R. C. 304.
What law governs as to sufficiency of indorsement or assignment of bill or note.
61 L.R-A. 222.
as to liability of, and defenses available to, indorser. 61 L.R.A. 212.
aa to character and liability of irregular indorser. 61 L.R.A. 200; 19 L.R.A.(N.S.t
668.

Parol evidence to vary effect of indorsement. 7 Am. St. Rep. 366.
Admissibility of parol evidence aa lwtween indorser and indorsee that unrestricted
indorsement was made merely to transfer title to the owner. 28 L.R.A. (N.S.) 530.
Right to show by parol evidence that indorsement unrestricted in form was for
purpose of collection only.
17 L.R.A.(N.S.) 838.
Necessity of new consideration to bind third person who signs as indorser after execution and delivery of original note by principal.
44 L.R.A. (N.S.) 481.
Right of indorser to offset obligation as against assignee of debt due from him to
the principal. 46 L.R.A. X.S. ) 62.
47
Are conveyances bv indorsers within statute aa to fraudulent conveyances.
L.R.A. (N.S.) .32).
{

The indorsement must be an
§ 6917. Indorsement of entire instrument.
indorsement of the entire instrument. An indorsement, which purports to
transfer to the indorsee a part only of the amount payable, or which purports
to transfer the instrument to two or more indorsees severally, does not
operate as a negotiation of the instrument. But where the instrument ha*
been paid in part, it may be indorsed as to the residue. [R. C. 1905, § 6334
;

1899, ch. 113, § 32.]

An indorsement may be either
§ 6918. Special or blank indorsements.
special or in blank; and it mav also be either restrictive or qualified, or
conditional. [R. C. 1905, § 6335: 1899, ch. 113, § 33.]
Transfer of

L.R.MN.S.)

title

to note by

indorsement in form of -guaranty.

36 L.R.A. 232;

41

1009.

§ 6919. Indorsement in blank. A special indorsement specifies the person
to whom, or to whose order, the instrument is to be payable; and the indorsement of such indorsee is necessary to the further negotiation of th<;
instrument. An indorsement in blank specifies no indorsee, and an instrument so indorsed is pavable to bearer, and mav be negotiated by delivery.
fR. C. 1905, § 6336; 1899, ch. 113, § 34.]
Rights of owner of negotiable paper indorsed in blank as against bona fide purchaser
from one unlawfully in possession thereof. 19 L.R.A.(N.S.) 107.
Indorsement in blank by a person other than the pavee or holder.

99

Am.

St. Rep.

297.

May

convert blank indorsement. The holder may convert a blank
indorsement into a special indorsement by writing over the signature of th<>
indorser in blank any contract consistent with the character of the indorse
ment. [R. C. 1905, § 6337; 1899, ch. 113, § 35.]
An indorsement is restrictive which
§ 6921. Bestrictive indorsements.
§ 6920.

either

:

.

.

Prohibits the further negotiation of the instrument; or,
Constitutes the indorsee the agent of the indorser; or,
8. Vests the title in the indorsee in trust for or to the use of some other
person. But the mere absence of words implying power to negotiate does
not make an indorsement restrictive. [R. C. 1905, § 6338; 1899, ch. 113. § 36.]
1.

2.
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A

restrictive indorsement confers upon the
§ 6922. Eights of indorse*.
indorsee the right:
1. To receive payment of the instrument.
2. To bring any action thereon that the indorser could bring.
3. To transfer his rights as such indorsee, where the form of the indorsement authorizes him to do so.
But all subsequent indorsees acquire only the title of the first indorsee
under the restrictive indorsement. [R. C. 1905, § 6339 1899, ch. 113, § 37.]
qualified indorsement constitutes the
§ 6923. Qualified indorsement.
indorser a mere assignor of the title to the instrument. It may be made by
adding to the indorser 's signature the words " without recourse " or any
words of similar import. Such an indorsement does not impair the negotiable
character of the instrument. [R. C. 1905, § 6340; 1899, ch. 113, § 38.J
Indorsement " without recourse." 87 Am. Dec. 389; 134 Am. St. Rep. 993.
;

A

Assignment of promissory note without recourse. 36 L.R.A. 119.
Trust in proceeds of collection by insolvent bank as against claims of subagent in
case of restrictive indorsement.
32 L.R.A. 721.

Where an indorsement is conditional,
§ 6924. Conditional indorsement.
a party required to pay the instrument may disregard the condition, and
to the indorsee or his transferee, whether the condition has
been fulfilled or not. But any person to whom an instrument so indorsed is
negotiated, will hold the same, or the proceeds thereof, subject to the rights
of the person indorsing conditionally.
[R. C. 1905, § 6341; 1899, ch. llo,
make payment

§39.]
Where an instrument, payable to bearer, is
§ 6925. Payable to bearer.
indorsed specially, it may nevertheless be further negotiated by delivery;
but the person indorsing specially is liable as indorser to only such holders
as make title through his indorsement.
[R. C. 1905, § 6342; 1899, ch. 113.
§ 40.1

§ 6926. Payable to order. Where an instrument is payable to the order of
two or more payees or indorsees who are not partners, all must indorse,

unless the one indorsing has authority to indorse for the others. [R. C. 1905,
§ 6343; 1899, ch. 113, § 41.]
Where an instrument is drawn or indorsed
§ C927. Indorsed as cashier.
to a person as " cashier " or other fiscal officer of a bank or corporation, it
is deemed prima facie to be payable to the bank or corporation of which he
is such officer; and may be negotiated by either the indorsement of the bank
or corporation or the indorsement of the officer.
[R. C. 1905, § 6344; 1899,
ch. 113, § 42.]

Where the name of a payee or indorsee is
§ 6928. Misspelled names.
wrongly designated or misspelled, he may indorse the instrument as therein
described, adding, if he thinks fit, his proper signature. [R. C. 1905, § 6345;
1899", ch. 113,

§ 43.]

§ 6929. Negative personal liability. Where any person is under obligation
to indorse in a representative capacity, he may indorse in such terms as to
negative personal liability.
[R. C. 1905, § 6346; 1899, ch. 113, § 44.]
§ 6930. Indorsements after date of maturity. Except where an indorsement bears date after the maturity of the instrument, every negotiation is
deemed prima facie to have been effected before the instrument was overdue.
[R. C. 1905, § 6347 1899, ch. 113, § 45.]
§ 6931. Presumption of indorsement. Except where the contrary appears
every indorsement is presumed prima facie to have been made at the place
whercthe instrument is dated. [R. C. 1905, § 6348; 1899, ch. 113, § 46.]
An instrument negotiable in its origin
§ 6932. Restrictive indorsement.
continues to be negotiable until it has been restrictively indorsed or discharged by payment or otherwise. [R. C. 1905, § 6349; 1899, ch. 113, § 47.]
§ 6933. Privilege of holder. The holder may at any time strike out any
indorsement which is not necessary to his title. The indorser whose indorse;
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raent is struck out, and all indorsers subsequent to him, tare thereby relieved
from liability on the instrument. [B. C. 1905, § 6350; 1899, ch. 113, § 48.]
Where the holder of an instru§ 6834. Transfers without indorsement.
ment payable to his order transfers it for value without indorsing it, the
transfer vests in the transferee such title as the transferrer had therein, and
the transferee acquires, in addition, the right to have the indorsement t>f the
transferrer.
But for the purpose of determining whether the transferee is
a holder in due course, the negotiation takes effect as of the time when the
indorsement is actually made. [B. C. 1905, § 6351 ; 1899, ch. 113, § 49.]
§ 6935. May reissue instruments. When an instrument is negotiated back
to a prior party, such party may, subject to the provisions of this chapter,
reissue and further negotiate the same. But he is not entitled to enforce payment thereof against any intervening partv to whom he was personally liable.
[B. C. 1905, § 6352; 1899, ch. 113, § 50.]

Article

— Biohts

4.

or the Holdbr.

§ 6936. Holder of negotiable note may sue. The holder of a negotiable
instrument may sue thereon in his own name; and payment to him in duo
course discharges the instrument. (B. C. 1905, § 6353; 1899, eh. 113, § 51.
§ 6937. Holder of instrument. Conditions. A bolder in due course is a
holder who has taken the instrument under the following conditions:
1. That it is complete and regular upon its face.
2. That he became the holder of it before it was overdue, and without
notice that it had been previously dishonored, if such was the fact.
3. That he took it in good faith and for value.
4. That at the time it was negotiated to him he had no notice of any
infirmity in the instrument or defect in the title of the person negotiating it.
IB. C. 1905, § 6354; 1899, ch. 113, § 52.]
Onu wlio takes check for gambling debt is not holder in due course. TVmkall t.
Movins State Bank, 11 N. D. JO, 57 L.R.A. 341, 95 Am. St. Rep. 341. 88 N. V?. 724.
In determining whether plaintiff in holder in due course of note given to state bank,
and by it assigned to its president, relationship of indorsee to payee rnuBt be considered
with and as bupplementing negotiable instruments act. McCarty v. Kepreta, 24 N. D.
393, 4S L.R.A.(N.S.) 65, 13'J X. W. 992.
Bank deemed holder in lm<! faith where cashier knew that premium note was not.
to be effective until defendant's application for insurance was accepted.
Citizens'
State Bank v. Garceau. 22 X. D. 576, 134 X. W. 882.
Purchaser of two overdue notes secured by chattel mortgage and who takes assignment
of such mortgage which shows that it is given to secure seven other notes not due, and
recites that all will become due upon default in payment of any note, Is affected with
notice sb to all notes, and takes none of them before maturity. Rowe t. Scott, 28 S. D.
145. 132 X. W. 095.
Taking note from maker as constructive notice of the accommodation character of
an irregular indorsement and lack of authority for such indorsement. 2 L.R.A.(X.S.)
52."i.

HoldeT of accommodation paper as collateral security as a bona fide holder.
L.P.A.(N.S.) 29fi.

31

§ 6938. Where instrument payable on demand. Where an instrument payable on demand is negotiated an unreasonable length of time after its issue,
the holder is not deemed a holder in due course.
[B. C. 1905, § 6355 ; 1899,
eh. 113, § 53.]
Note which is payable on demand, and is purchased over a year Rfter its date, will
be considered to he overdue when so purchased. McAdam v. Grand Forks Mercantile
Co., 24 X. D. 645, 47 L.R.A.(N.S.) 246, 140 N. W. 725.
§ 6939. Where transferee receives notice. Where the transferee receives
notice of any infirmity in the instrument or defect in the title of the person
negotiating the same before he has paid the full amount agreed to be paid
therefor, he will be deemed a holder in due course only to the extent of the
amount theretofore paid by him. fB. C. 1905, § 6356; 1899, ch. 113, § 54.
Bank deemed holder in bad faith where cashier knew that premium note wan not
to be effective until defendant's application for insurance was accepted.
Citizens' Stale
Bank v. Garceau, 22 N. D« 619, 134 N. W. 882.
<j
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§ 6940. Defective title, meaning of this chapter. The title of a person who
negotiates an instrument is defective within the meaning of this chapter when
he obtained the instrument, or any signature thereto, by fraud, duress, or
force and fear, or other unlawful means, or for an illegal consideration, or
when he negotiates it in breach of faith, or under such circumstances as amount
to a fraud.
[B. C. 1905, § 6357; 1899, ch. 113, § 55.]
Title of indorsee of cashier's check is defective where be procured indorsement by
unlawful means and for illegal consideration. Drinkall v. Movins State Bank, 11 N. D.
10, 57 L.R.A. 341, 95 Am. St. Rep. 341, 88 K. W. 724.
In determining whether plaintiff is holder in due course relationship of indorsee to
payee must be considered, and notice of defect in title to note cannot be construed as
excluding general law governing relationship of bank and its president. McCarty v.
Kepreta, 24 N. D. 395, 48 L.R.A.(X.S.| 65, 139 N. W. 902.
Note obtained by original payee through fraud is valid in hands of indorser, unless
he had actual knowledge of fraud or knowledge of such facts as amount to bad faith.
American Nat. Bank v. Lundy, 21 N. D. 167, 129 N. W. 99.
To constitute notice of an infirmity in the
§ 6941. Notice of infirmity.
instrument or defect in the title of the person negotiating the same, the person

to whom it is negotiated must have had actual knowledge of the infirmity or
defect or knowledge of such facts that his action in taking the instrument
amounted to bad faith. [R. C. 1905, § 6358 1899, ch. 113, § 56.]
What circumstances are sufficient to put a purchaser of negotiable paper on inquiry.
;

29 L.R.A.(N\S.) 351; 44 L.R.A.(N.S.) 395.

A holder in due course holds the
§ 6942. Instruments free from defects.
instrument free from any defect of title of prior parties, and free from defenses
available to prior parties among themselves, and may enforce payment of the
instrument for the full amount thereof against all parties liable thereon.
[R. C. 1905, § 6359 1899. ch. 113, § 57.]
In the hands
§ 6943. Negotiable instruments subject to same defenses.
of any holder other than a holder in due course, a negotiable instrument is
subject to the same defenses as if it were nounegotiable.
But a holder who
derives his title through a holder in due course, and who is not himself a
party to any fraud or illegality affecting the instrument, has all the rights of
such former holder in respect to all parties prior to the holder.
[R. C. 1905.
§ 6360; 1899, ch. 113, § 58.]
As to holder having burden of showing that he took instrument in due course when
title of negotiator is shown to be defective.
Kerr v. Anderson, 16 N. D. 36, 111 N. \V.
;

614.

Bank deemed holder
until

defendant's

in

bad faith where cashier knew that note was not to be effective
for insurance was accepted.
Citizens' State Bank v.

application

W. 882.
Every holder is deemed prima facie to be a
§ 6944. Prima facie holder.
holder in due course but when it is shown that the title of any person who
has negotiated the instrument was defective, the burden is on the holder to
prove that he or some other person under whom he claims acquired the title
as a holder in due course. But the last mentioned rule does not apply in favor
of a partv who became bound on the instrument prior to the acquisition of
such defective title. [R. C. 1905, § 6361 1899, ch. 113 § 59.]
Oareeau. 22 N. D. 576. 134 N.

;

;

v.

Everv holder of negotiable instrument is prima facie holder in due course. Drinkall
Movins State Bank, 11 N. D. 10, 57 L.R.A. 341, 95 Am. St. Rep. 341, 88 N. W. 784.

Article

5.

— Liabilities of

Partus.

of negotiable instruments. The maker of a negotiable instrument by making it engages that he will pay it according to its tenor; and
[R. C.
admits the existence of the payee and his then capacity to indorse.
1905, § 6362; 1899. ch. 113, J 60.}
Proof of incorporation of payee of note is unnecessary in "suit on note by indorsee.
Grover t. Muralt, 23 N. D, 576, 137 N. W. 830.
§ 6946. Drawer may limit his liability. The drawer by drawing the instrument admits the existence of the payee and his then capacity to indorse; and
engages that on due presentation the instrument will be accepted and paid,

§ 6945.

Maker
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or both, according to it* tenor, and that if it be dishonored, and the necessary
proceedings on dishonor be duly taken, he will pay the amount thereof to
the holder, or to any subsequent indorser who may be compelled to pay it.
But the drawer may insert in the instrument an express stipulation negativing
or limiting his own liability to the holder.
[R. C. 1905, § 6363; 1899, ch. 113,
k 61.]
The acceptor by accepting the instrument
§ 6947. Admissions of acceptor.
engages that he will pay it according to the tenor of his acceptance; and
admits
1. The existence of the drawer, the genuineness of his signature, and his
capacity and authority to draw the instrument; and.
2. The existence of the payee and his then capacity to indorse.
[R. C. 1905,
§ 6364; 1899, ch. 113, § 62.]
§ 6948. Effect of signature upon an instrument.
A person placing his signature upon an instrument otherwise than as maker, drawer or acceptor is
deemed to be an indorser, unless he clearly indicates by appropriate words his
intention to be bound in some other capacity.
[R. C. 1905, § 6365; 1899,
<

h. 113, § 63.]

§ 6949. Liability of indorser.
When a person, not otherwise a party to an
instrument, places thereon his signature in blank before delivery, he is liable
as indorser in accordance with the following rules
1. If the instrument is payable to the order of a third person, he is liable
to the payee and to all subsequent parties.
2. If the instrument is payable to the order of the maker or drawer or is
payable to bearer, he is liable to all parties subsequent to the maker or drawer.
3. If he signs for the accommodation of the pavee, he is liable to all parties
subsequent to the payee.
fR. C. 1905. § 6366: 1899. eh. 113. § 64.]
In case of indorsement of demand note more than one year after it* date indorse
can recover from indorser only consideration he has aetuartv paid. McAdam v. Grand

.

Forks Mercantile Co., 24 N. D. 645, 47 L.R.A.(X.S.) 246. 140 N. W. 725.
Although parties to note may be cosureties as to payee of note, yet if they nre not
euch as between themselves contribution will not lie, under section 6686, Revised Codes.
Harris v. Jones. 23 X. D. 48«, 136 X. \V. 1080.
Character under uniform negotiable instrument law of one who places name on back
of note prior to or at time of delivery.
14 L.R.A.(N.S.) 842.

Every person negotiating An
§ 6950. Qualified indorsement, warrants.
instrument by delivery or by a qualified indorsement, warrants
1. That the instrument is genuine and in all respects what it purports to be.
2. That he has good title to it.
3. That all prior parties had capacity to contract.
4. That he has no knowledge of any fact which would impair the validity
of the instrument or render it valueless.
But when the negotiation is by delivery only, the warranty extends in favor
of no holder other than the immediate transferee.
The provisions of subdivision 3 of this section do not apply to persons negotiating public or corporate securities, other than bills and notes.
[R. C. 1905, § 6367
1899,
ch. 113. §65.]
§ 6951. Indorsers without qualifications. Every indorser who indorses without qualification, warrants to all subsequent holders in due course
1. The matters and things mentioned in subdivisions 1, 2 and 3 of the next
preceding section and,
2. That the instrument is at the time of his indorsement valid and subsisting.
And, in addition, he engages that on due presentment, it shall be accepted
or paid, or both, as the case may be. according to its tenor, and that if it be
dishonored and the necessary proceedings on dishonor be duly taken, he will
pay the amount thereof to the holder, or to any subsequent indorser who may
[R. C. 1905, $ 6368: 1899. eh. 113. § 66.1
be compelled to pay it.
;

;

Holder of negotiable paper writing above lm indorsement contract of j»'nrr\ntv is
indorser with enlarged liability. Dunham t. Peterson, 5 X\ D. 414, 67 X. \V. 203,
36 L.R.A. 232, 57 Am. St. Rep. 556.
1633
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Every indorser contract* that negotiable paper will be paid unless exonerated.
Warner v. Bank, 0 8, D. 152, 60 N.
746.
Guarantor ia estopped to deny signature of maker. Austin, Tomllnson A Webfitrr
Co. v. Heiser, 6
D. ^9. 61 N. W. 445.
Oral promise of iudoraer waiving notice of dishonor not binding. Schmitt . Min. Co.,

W

fc>.

8 S. D. 544, 67 N. \V. CIS.
Indorse may show parol waiver of protest subsequent to execution of note in suit
against maker 'and indorser. Dewey v. Sibert, 21 8. 1). 480, 113 N. W. 721, 16 A. i E.
Ann. Caa. 151.
As to signification of contract of indorsement. Farquhar Co. v. Higliam, 16 N. D.
106, 112 K. W. 557.
Implied warranty by one passing worthless paper of third person without Indorsement. 10 L.R.A.(N.S.) 542.

§ 6952. All the liabilities incurred in certain cases. Where a person places
his indorsement on an instrument negotiable by delivery he incurs all the
liabilities of an indorser.
[R. C. 1905, § 63G9; 1899, ch. 113 § 67.)
As respects one auother, indorsers are liable prima
§ 6963. Joint payees.
facie in the order in which they indorse but evidence is admissible to show
Joint
that as between or among themselves they have agreed otherwise.
pavees or joint indorsees who indorse are deemed to indorse jointly and
M-vemlly.
[R. C. 1905, § 6370; 1899, ch. 113. § 68.]
;

Although parties to note may be cosureties as to payee of note, yet if they are not
as between themselves, contribution will not lie under section 6686, Revised Codes.
v. Jones, 23 N. D. 488. 136 N. \V. 1080.

sirch

Harris

by agent. "Where a broker or other agent negotiate*
instrument without indorsement, he incurs all the liabilities prescribed by
M'( tion 6950, unless he discloses the name of his principal, and the fact that
[R. C. 1905. § 6371 1899, ch. 113, § 69.]
he is acting only as agent.
§ C-54. Negotiation

iin

;

Article

6.

— Presentment

for Payment.
*

Presentation for payment is not neces§ 6C55. Presentation for payment.
sary in order to charge the person primarily liable on the instrument; but if
the instrument is, by its terms, payable at a special place, and he is able and
willing to pay it there at maturity, such ability and willingness are equivalent
to a tender of payment upon his part.
But except as herein otherwise provided, presentment for payment is necessary in order to charge the drawer
and indorsers. [R. C. 1905, * 6372 1899, ch. 113, § 70.]
;

Demand not necesaarv before suit to recover. Acme Harvester Co. v. Butterfield,
W. 170.
What law governs demand and protest of negotiable paper. 61 L.R.A. 216, 217.
Necessity for demand when paper held as collateral or conditional payment. 68

12 8. D. 91, 80 N.

L.R.A. 487.
Necessity of demand and protest to enable accommodation indorser who has been
oWiired to pay bill or note to recover from accommodated maker.
37 L.R.A.IN.S.) 785.
KfTect of loss of check on holder's right to recover against maker without presentment. 14 L.R.A. (N..S.1 616.
Presentment to joint makers to bold indoraora of note. 36 LJI.A. 703.
Demand required where notes are payable in specific articles. 46 Am. Rep. 307.
Demand when maker is out of the state. 13 Am. Dec. 346.

Where the instrument is not payable
§ 6956. Where payable on demand.
Where it is
on demand, presentment must be made on the day it falls due.
payable on demand, presentment must be made within a reasonable time after
its issue, except that in the case of a bill of exchange, presentment for payment will be sufficient if made within a reasonable time after the last negotiation thereof.
[R. C. 1905. § 6373; 1899. ch. 113, § 71.]
Demand and notice necessary to render demand note* overdue. 46 L.Tt.A. 807.
§ 6957. Presentment, how made. Presentment for payment, to be sufficient,
must be made:
1. By the holder, or by some person authorised to receive payment on his
behalf.
2.
3.

At a reasonable hour on a business day.
At a proper place as herein defined.
1634
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To

the person primarily liable on the instrument, or Sf he is absent or
inaccessible, to any person found at the place where the presentment is made.
fR. C. 1905, § 6374; 1899, ch. 113. § 72.]
As to sufficiency of presentment of note. Nelson
Grondakl, 13 N. D. 363, 100
N. W. 1093.
4.

Validity of presentment of

bill

or note bv telephone. 34 L.R.A. (N.S.) 417.
Louse. 25 L.R.A. 826.

Prestation and payment through clearing

Payment at proper

§ 6958.

place.

proper place:
1. Where a place of payment

Presentment for payment

is specified

in the instrument

is

made

and

it is

at thu

there

presented.

"Where no place of payment is specified but the address of the person
to make payment is given in the instrument and it is there presented.
3. Where no place of payment is specified and no address is given and the
instrument is presented at the usual place of business or residence of the
person to make payment.
4. In any other case if presented to the person to make payment wherever he
can be found, or if presented at his last known place of business or residence.
2.

[K. C. 1905. § 6375; 1899. ch. 113, § 73.]

The instrument
§ 6959. Instrument must be exhibited.
to the person from whom payment is demanded, and when
delivered

up

to the party

paying

must be exhibited
it is paid must be

[R. C. 1905, § 6376; 1899, ch. 113, § 74.]
13
iNfces*ity of actual presentation of commercial paper to effect its dishonor.
it.

L.R.A. (N.8.) 303.

Where the instrument is payable at
§ 6960. Instrument payable at bank.
a bank, presentment for payment must be mode during banking hours, unless
the person to make payment has no funds there to meet it at any time during
the day, in which case presentment at anv hour before the bank is closed on
that day is sufficient.
[R. C. 1905, § 6377 1899, ch. 113, § 75.]
Where the person primarily liable
§ 6961. Where person primarily liable.
on the instrument is dead, and no place of payment is specified, presentment.
for payment must be made to his personal representative if such there be, and
if with the exercise of reasonable diligence he can be found.
[R. C. 1905,
§ 6378: 1899, eh. 113 § 76.]
Presentment and demand of bills and notes in case of death of prior obligor. 23
;

L.R.A. 711.
Contingrncj of claim against, as affecting limitation of time for presentation against
estate of deceased indorBcr.
68 L.R.A. 87.

Where the persons primarily liable on the
§ 6962. Liability as partners.
instrument are liable as partners, and no place of payment is specified, presentment for payment may be made to any one of them, even though there
has been a dissolution of the firm.
(R. C. 1905, § 6379; 1899, ch. 113, § 77.]
Where there are several persons,
§ 6963. Liability of persons not partners.
not partners, primarily liable on the instrument, and no place of payment is
specified, presentment must be made to them all.
[R. C. 1905, § 6380; 1899,
ch. 113. §78.]
§ 6964. When presentment for payment not required. Presentment for payment is not required in order to charge the drawer where he has no right to
expect or require that the drawee or acceptor will pay the instrument. [R. C.
1905, § 6381 1899, ch. 113, § 79.]
Presentment for payment is not required in
§ 6965. Charge of indorser.
order to charge an indorser where the instrument was made or accepted for
his accommodation, and he has no reason to expect that the instrument will be
paid if presented.
[R. C. 1905, § 6382; 1899, ch. 113, § 88.]
Delay in making present§ 6966. Delay in presentment, when excused.
ment for payment is excused when the delay is caused by circumstances
beyond the control of the bolder, and not imputable to his default, misconduct
;

mi

m

•
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or negligence.
When the cause of delay ceases to operate, presentment must
be made with reasonable diligence.
[R. C. 1906, § 6383; 1899, ch. 113, § 81.)
Lo»t draft;, laches of drawee after discovery of lou will discharge drawer. Bank of
Gil by T. Farnsworth, 7 N. D. 6, 72 N. W. 901, 38 LJl.A. 843.
§ 6967. Presentment, when dispensed with.
Presentment for payment is
dispensed with
1. Whpre after the exercise of reasonable diligence presentment as required
by this chapter cannot be made.
2. Where the drawee is a fictitious person.
3. By waiver of presentment express or implied.
[B. C. 1905, § 6384; 1899,
ch. 113, § 82.]
Implied
8.

L.RJMN.S.)

waiver of

presentment and notice by

indorser

before

maturity.

33

639.

Waiver of demand

of notice of protest when paper held as collateral or conditional
68 L.R.A. 491.
Effect of statement by indorser to bolder that party primarily liable cannot pav, as
waiver of presentment to bitter. 27 L.11JL(N.S.) 516.

payment.

§ 6968.

When

instrument

is

dishonored.

The instrument

is

dishonored by

nonpayment when
1.

It is

obtained;
2.

duly presented for payment and payment

is

refused or cannot be

or,

Presentment

is

excused and the instrument

is

overdue and unpaid. [R. C.

1905, § 6385; 1899, ch. 113, § 83.]
Subject to the provisions of this
§ 6969. Dishonored by nonpayment.
chapter, when the instrument is dishonored by nonpayment, an immediate
right of recourse to all parties secondarily liable thereon, accrues to the holder.
[R. C. 1905, § 6386; 1899, ch. 113, § 84.]
Every negotiable
§ 6970. Negotiable instrument payable at time fixed.
instrument is payable at the time fixed therein without grace. When the day
of maturity falls upon Sunday, or a holiday, the instrument is payable on the
Instruments falling due on Saturday are to
next succeeding business day.
be presented for payment on the next succeeding business day, except that
iustrumcDts payable on demand may, at the option of the holder, be presented
for payment before twelve o'clock noon on Saturdav when that entire day
is not a holiday.
[R. C. 1905, § 6387; 1899. ch. 113, § 85.]
Section not applicable to instruments entitled to davs of grace; note payable on
Sunday is due three days thereafter. Morria v. Bailey, 10 S. D. 607, 79 N. W. 443.

Where the instrument is payable at a fixed
§ 6971. Payable after date.
period after date, after sighjt or after the happening of a specified event, the
excluding the day from which the time is
determined
by
time of payment is
[R. C. 1905. § 6388
to begin to run, and by including the date of payment.
1899, ch. 113, § 86.]
Where the instrument is made pay§ 6972. Instrument payable at bank.
able at a bank it is equivalent to an order to the bank to pay the same for the
[R. C. 1905, § 6389; 1899, ch.
account of the principal debtor thereon.
113, § 87.]
Payment is made in due course when it
§ 6973. Payment after maturity.
is made at or after the maturity of the instrument to the holder thereof in good
[R. C. 1905, § 6390; 1899,
faith and without notice that his title is defective.
ch. 113, § 88.)

Abticlb 7.— Notice of Dishonoh.

Except as herein otherwise provided, when a
negotiable instrument has been dishonored by nonacceptance or nonpayment,
notice of dishonor must be given to the drawer and to each indorser and any
drawer or indorser to whom such notice is not given is discharged. [R. C.
1905, $ 6391 1899, ch. 113, § 89.]
Effect of failure of holder to make demand or give notice of dishonor of paper held
§ 6974. Notice of dishonor.

;

as collateral or conditional payment.

68 L.R.A. 482.
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§§ 69J5-G9S6

The notice may be given by or on behalf of the
§ 6975. Notice by holder.
holder, or by or on behalf of any party to the instrument who might be compelled to pay it to the holder, and who upon taking it up would have a right
to reimbursement from the party to whom the notice is given.
[R. C. 1905,
§6392; 1699, ch. 113, §90.]
Notice of dishonor may be given by an agent
§ 6976. Notice by agent.
either in his own name or in the name of any party entitled to give notice,
whether that party be his principal or not.
[R. C. 1905, § 6393; 1899,
ch. 113, § 91.]
Notice of dishonor; agent or subagent may give; notice inures to benefit of all whose
right to give notice had not at that time been lost. Ashe v. Bcasley, 6 N. D. 191,
69 N. W. 188.

Where notice is given by or on behalf
§ 6977. Notice on behalf of holder.
of the holder, it inures for the benefit of all subsequent holders and all prior
parties who have a right of recourse against the party to whom it is given.
[R. C. 1905, § 6394; 1899, ch. 113, § 92.]
Where notice is given by or
§ 6978. In behalf of party, in certain cases.
on behalf of a party entitled to give notice, it inures for the benefit of the
holder and all parties subsequent to the party to whom notice is given. [R. C.
1905, § 6395; 1899, ch. 113. § 93.]
Where the instrument has been
§ 6979. In case of dishonored instrument.
dishonored in the hands of an agent, he may either himself give notice to the
parties liable thereon, or he may give notice to his principal.
If he give
notice to his principal, he must do bo within the same time as if he were the
holder, and the principal upon the receipt of such notice has himself the same
time for giving notice as if the agent had been an independent holder. [R. C.
1905, § 6396; 1899, ch. 113, § 94.]
written notice need not be signed
§ 6980. Misdescription does not vitiate.
and an insufficient written notice may be supplemented and validated by
verbal communication.
misdescription of the instrument does not vitiate
the notice unless the party to whom the notice is given is in fact misled thereby.
[R. C. 1905, § 6397; 1899. ch. 113, § 95.]
The notice may be in writing or merely
§ 6981. Written or oral notice.
oral and may be given in any terms which sufficiently identify the instrument,
and indicate that it has been dishonored by nonacceptance or nonpayment.
It inay in all cases be given by delivering it personally or through the mails.
[R. C. 1905, § 6398 1899, ch. 113, § 96.]
Notice of dishonor may be
§ 6982. Notice of dishonor, to whom given.
given either to the party himself or to his agent in that behalf.
[R. C. 1905,
1899,
ch.
6399;
113,
§97.]
§
To whom should notice of protest or nonpayment be given after appointment of

A

A

;

receiver, assignee or other representative of insolvent?

61 L.R.A. 300.

When any party is dead, and
§ 6983. Notice to personal representative.
his death is known to the party giving notice, the notice must be given to a
personal representative, if there be one, and if with reasonable diligence he
can be found.
If there be no personal representative, notice may be sent to
[R. C. 1905,
the last residence or last place of business of the deceased.
.§ 6400; 1899, ch. 113, § 98.]
Where the parties to be notified are partners
§ 6984. In case of partners.
notice to any one partner is notice to the firm, even though there has been a
dissolution.
[R. C. 1905, § 6401; 1899, ch. 113, § 99.]
Notice to joint parties who are not partners must
§ 6985. Joint parties.
be given to each of them, unless one of them has authority to receive such
[R. C. 1905, § 6402 ; 1899, ch. 113, § 100.]
notice for the others.
Where a party has been adjudged a
§ 6986. Bankruptcy or insolvency.
(bankrupt or an insolvent, or has made an assignment for the benefit of cred1617
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itors, notice may be given either to the party himself or to his trusteo or
[R. C. 1905, § 6403; 1899. cb. 113, § 101.]
assignee.
Notice may be given
§ 6987. Notice as soon as instrument is dishonored.
A6 soon as the instrument is dishonored; and unless delay is excused as herein*
[B.
after provided, must be given within the times fixed by this chapter.
1905, § 6404; 1899, ch. 113, § 102.]
Where the person giving and the per*
§ 6988. When notice must be given.
son to receive notice reside in the same place, notice must be given within the
following times
1. If given at the place of business of the person to receive notice, it must
be given before the close of business hours on the day following.
2. If given at his residence, it must be given before the usual hours of rest
on the day following.
3. If sent by mail, it must be deposited in the post office in time to reach
him in usual course on the day following. [R. C. 1905, § 6405; 1899, ch. 113,
.

C

.§

103.]

Where the person giving and the person to
§ 6989. How notice given.
receive notice reside in different places, the notiee must be given within the
following times:
1. If sent by mail, it must be deposited in the post office in time to g > by
mail the day following the day of dishonor, or if there be no mail at a convenient hour on that day, by the next mail thereafter.
2. If given otherwise than through the post office, then within the time that
notice would have been received in due course of mail, if it had been deported
in the post office within the time prescribed in the last subdivision.
[R. C.
1905, § 6406; 1899. ch. 113, § 104.]
6990.
How
dishonor
given.
Where
notice
of
dishonor
duly
notice
of
is
§
addressed and deposited in the post office, the sender is deemed to have given
[R. C. 1905,
due notiee. notwithstanding any miscarriage in the mails.
§ 6407; 1899, ch. 113, § 105.1
Notice is deemed to have been deposited in
§ 6991. Notice in post office.
the post office when deposited in any branch post office or in any letter box
[R. C. 1905, § 6408; 1899,
under the control of the post office department.

.

ch. 113, § 106.]

Where a party receives notice of
§ 6992. Notice to antecedent parties.
dishonor, he has, after the receipt of such notice, the same time for giving
[R. C.
notice to antecedent parties that the holder haa after the dishonor.
1905, § 6409; 1899, ch. 113. § 107.]
Where a party has added
§ 6993. Notice must be sent to proper address.
an address to his signature, notice of dishonor must be sent to that address;
but if he has not given such address, then the notice must be sent as follows:
1. Either to the post office nearest to his place of residence, or to the post
office where he is accustomed to receive his letters; or,
2. If he live in one place, and have his place of business in another, notice
may be sent to either place ; or,
3. If he is sojourning in another place, notice may be sent to the place when,
he is so sojourning.
But where the notice is actually received by the party within the time
specified in this chapter, it will be sufficient, though not sent in accordance
with the requirements of this section. [R. C. 1905, § 6410; 1899, ch. 113, § 108.J
Notice of dishonor may be
§ 6994. Notice of dishonor may be waived.
waived, either before the time of giving notice has arrived, or after the omission to give due notice, and the waiver may be express or implied.
[R. C.
3905, § 6411 1899, ch. 113, § 109.]
Necessity for new consideration to support waiver of failure to give notice. 29
;

L.R.A. 305; 3 L.R.A.(N.B.) 1079.
1938
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§ 6995. Waiver binding. "Where the waiver is embodied in the instrument
itself, it is binding upon all parties but where it is written above the signature
of an indorser. it binds him only.
[R. C. 1905, § 6412 ; 1899, ch. 113, § 110.]
;

Indorsee may ihow parol waiver of protest subsequent to execution of note in suit
against maker and indorser. Dewey v. Siebert, 21 S. D. 480, 113 N. W. 721, 16
A. k E. Ann. Caa. 151.

waiver of protest, whether in the case
§ 6996. Definition of " waiver."
of a foreign bill of exchange or other negotiable instrument, is deemed to be a
waiver not only of a formal protest, but also of presentment and notice of
dishonor.
[R. C. 1905, § 6413; 1899, ch. 113, § 111.]
Notice of dishonor is
§ 6997. Notice of dishonor, when dispensed with.
dispensed with when, after the exercise of reasonable diligence, it cannot be
given to or does not reach the parties sought to be charged.
[R. C. 1905,
§ 6414; 1899, ch. 113, § 112.]
Delay in giving notice of dishonor is
§ 6998. Delay in giving notice.
excused when the delay is caused by circumstances beyond the control of the
holder and not imputable to his default, misconduct or negligence.
When the
cause of delay ceases to operate, notice must be given with reasonable diligence.
[R. C. 1905, § 6415 1899, ch. 113, § 113.]
Notice of dishonor is not required to
§ 6999. When notice not required.
be given to the drawer in either of the following cases
1. Where the drawer and drawee are the same person.
2. Where the drawee is a fictitious person or a person not having capacity
to contract.
3. Where the drawer is the person to whom the instrument is presented for

A

;

payment.
4. Where the drawer has no right to expect or require that the drawee or
acceptor will honor the instrument.
5. Where the drawer has countermanded payment.
[R. C. 1905, § 6416;

1899, ch. 113, § 114.]

§ 7000. Notice not required to be given an indorser in certain cases. Notice
of dishonor is not required to be given to an indorser in either of the following
cases
1. Where the drawee is a fictitious person or a person not having capacity
to contract, and the indorser was aware of the fact at the time he indorsed
the instrument.
2. Where the indorser is the person to whom the instrument is presented for

payment.
3. Where the instrument was made or accepted for his accommodation.
(R. C. 1905. § 6417; 1899, ch. 113, § 115.]
Where due notice of dishonor by nonacceptance
§ 7001. Nonacceptance.
has been given, notice of a subsequent dishonor by nonpayment is not necessarv. unless in the meantime the instrument has been accepted.
[R. C. 1905,

§6418:1899, ch. 113, § 116.]
An omission to give notice of dishonor by
§ 7002. In case of omission.
nonacceptance does not prejudice the rights of a holder in due course subse[R. C. 1905, § 64l9; 1899, ch. 113, § 117.]
quent to the omission.
Where any negotiable instrument
§ 7003. Protested for nonacceptance.
has been dishonored it may be protested for nonacceptance or nonpayment
as the ease mav be but protest is not reouired, except in the case of foreign
bills of exchange.
[R. C. 1905, § 6420 1899. ch. 113, § 118.]
;

;

Article

— Discitarof. of Negotiable Instruments.

8.

f 7004. When negotiable discharged. A negotiable instrument is discharged
1. By payment in due course by or on behalf of the principal debtor.
1639
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due course by the party accommodated, where the instru
inent is made or accepted for accommodation.
3. By the intentional cancellation thereof by the holder.
4. By any other act which will discharge a simple contract for the payment
of money.
5. When the principal debtor becomes the holder of the instrument at or
after maturity in his own right. [R. C. 1905, § 6421 1899, ch. 113,
§ 119.]
2.

in

;

Obligation of party extinguished as in contract generally.

Taylor

v.

Bank, 6

S.

D.

W. 99.
§ 7005. Discharged, secondarily. A person secondarily liable on the instrument is discharged
1. By any act which discharges the instrument.
611, 62 X.

2.
3.
4.

By the intentional cancellation of his signature by the holder.
By the discharge of a prior party.
By a valid tender of payment made by a prior party.
By a release of the principal debtor, unless the holder's right

5.
of recourse against the party secondarily liable is expressly reserved.
6. By any agreement binding upon the holder to extend the time of payment, or to postpone the holder's right to enforce the instrument, unless made
with the assent of the party secondarily liable, or unless the right of recourse
against such party is expressly reserved. [R. C. 1905. § 6422; 1899, ch. 113,

§ 120.]
Negotiability of note unaffected bv provision waiving notice of protest and con««iting to extension of time. First Nat. Bank v. Buttery, 17 N. D. 326, 10 L.R,A.(NJ5.)
878, 116 N. W. 341, 17 A. Jt E. Ann. Cas. 52.
Extension of time to principal debtor without consent of guarantor optxalcs to release
Utter from liability. Northern State Bank v. Bellamy, 19 N. D. 509, 31 L.R.A.(N.S.)
149, 125 N. W. 888.
Payment voidable under bankruptcy act as discharge of surety, guarantor or indorser.
9 L.R.A.(N.S.) 581.

Where the instrument is paid by a party
§ 7006. Secondarily liable.
secondarily liable thereon, it is not discharged; but the party so paying it
is remitted to his former rights as regards all prior parties, and he may
strike out his own and all subsequent indorsements, and again negotiate
the instrument, except:
1. Where it is payable to the order of a third person, and has been paid
by the drawer; and,
2. Where it was made or accepted for accommodation, and has been paid
by the party accommodated. [R. C. 1905, § 6423; 1899, ch. 113, § 121.]
The holder may expressly re§ 7007. Holder may renounce his rights.
nounce his rights against any party to the instrument, before, at or after
its maturity.
An absolute and unconditional renunciation of his rights against
the principal debtor made at or after the maturity of the instrument discharges
the instrument. But a renunciation does not affect the rights of a holder
in due course without notice.
A renunciation must be in writing, unless
the instrument is delivered up to the person primarily liable thereon. [R. C.
1905. § 6424; 1899, ch. 113, § 122.]
cancellation made unintentionally, or under a
§ 7008. Cancellation.
mistake, or without the authority of the holder, is inoperative; but where
an instrument or any signature thereon appears to have been cancelled the
burden of proof lies on the party who alleges that the cancellation was made
unintentionally, or under a mistake or without authority. [R. C. 1905, § 6425

A

1899. ch. 113, § 123.]
§ 7009. Negotiable instruments, when altered. Where a negotiable instruis materially altered without the assent of all parties liable thereon,
it is avoided, except as against a party who has himself made, authorized or
assented to the alteration and subsequent indorsers. But when an instrument
has been materially altered and is in the hands of a holder in due course, not

ment
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a party to the alteration, he

may

§§ 7009-7016

enforce payment thereof according to

its

original tenor. [R. C. 1905, § 6426 1899, ch. 113, § 124.]
Erasure of a material part of note after delivery without consent of maker, if
fraudulently done, extinguishes the note as a legal obligation and debt evidenced by
;

First Nat Bank v. Laughlin, 4 N. D. 391. 61 N. W. 473.
Duty of indorser, maker or surety to see that spaces on commercial paper are filled
so as to prevent raising. 21 L.R.A.(N.S.) 402.
Alteration as affecting question whether commercial paper operates a* payment of
debt. 35 L.R.A.(N.S.) 76.
Erasure, marks and defects as putting purchaser of negotiable paper on inquiry. 2f
LR.A.(N.S.) 376.

it

"

§ 7010. Alterations or changes.
1.

The
The
The
The
The

Any

alteration

which changes:

date.

sum payable,

either for principal or interest.
time or place of payment.
3.
number or the relations of the parties.
4.
medium or currency in which payment is to be made.
5.
Or which adds a place of payment where no place of payment is specified,
or any other change or addition which alters the effect of the instrument in
any respect, is a material alteration. fR. C. 1005. § 6427 1899, eh. 113. § 125.]
Erasing or otherwise cancelling or obliterating a material provision without the
2.

'

:

substitution of new matter. 32 L.R.A.(X.S.) 519.
Change to correct a mistake in designation of party. 31 L.R.A.(y.S.) 127.
Alteration bv insertion of Interest clause in note. 2 L.R.A.(N.S.) 217.
1. Alteration of date to correct mistake.
32 L.R.A.(N.S.) 517.
Material itv of alteration of instrument by inserting place of payment
8.

31

L,RJUN.S.) ««.

TITLE n.
BILLS OF EXCHANGE.
See also Bections 7081-7125.
i

Article

1.

— Form

and Intehprbtatiobt.

§ 7011. Bill of exchange. Form and interpretation. A bill of exchange
an unconditional order in writing addressed by one person to another,
signed by the person giving it, requiring the person to whom it is addressed
to pay on demand or at a fixed or determinable future time a sum certain in
money to order or to bearer. [R. C. 1905, § 6428; 1899, ch. 113, § 126.]
is

See section 7081.

A bill

§ 7012. Does not operate as an assignment.
as an assignment of the funds in the hands of
payment thereof and the drawee is not liable
he accepts the same. [R. C. 1905. § 6429; 1899.
Detention of bill of exchange or check by drawee as

of itself does not operate
the drawee available for the
on the bill unless and until

ch. 113, § 127.1
acceptance thereof. 17 L.R.A.(N JS.)

1266.

A

bill may be addressed to two or more drawees
§ 7013. Joint drawees.
jointly, whether they are partners or not; but not to two or more drawees
in the alternative or in succession.
[R. C. 1905, § 6430; 1899, ch. 113, § 128.]

§ 7014. Inland or foreign bill An inland bill of exchange is a bill which
or on its face purports to be both drawn and payable within this state.
Any other bill is a foreign bill. Unless the contrary appears on the face of
the bill, the holder may treat it as an inland bill. [R. C. 1905, § 6431 1899,
is,

;

ch. 113. § 129.]
§ 7015. Drawer and drawee. Where in a bill drawer and drawee are the
same person, or where the drawee is a fictitious person, or a person not having capacity to contract, the holder may treat the instrument, at his option,
either as a bill of exchange or a promissory note.
[R. C. 1905, § 6432; 1899,
ch. 113, § 130.]
The drawer of a bill and any indorser
§ 7016. Eeferee in case of need.
may insert thereon the name of a person to whom the holder may resort in
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case of need, that is to say, in case the bill is dishonored by nonacceptance
or nonpayment. Such person is called the referee in case of need. It is in
the option of the holder to resort to the referee in case of need or not as he
may see fit [R. C. 1905, § 6433; 1899, ch. 113. § 131.

Article

2.

— Acceptance.

§ 7017. Acceptance of a bill. The acceptance of a bill is the signification
by the drawee of his assent to the order of the drawer. The acceptance must
be in writing and signed by the drawee. It must not express that the drawee
will perform his promise by any other means than the payment of money.
[R. C. 1905, § 6434; 1899, ch. 113, § 132.)
Liability of bank on claimed contract of acceptance external to check. 8 L.RJL(X.S.)
1148.

Validity of parol promise to accept an order or bill of exchange. 26 L.R.A. 620.
The holder of a bill presenting the same for
§ 7018. Holder of a MIL
acceptance may require that the acceptance be written on the bill and if
sueh request is refused, may treat the bill as dishonored. [R. C. 1905, § 6435;
1899, ch. 113, § 133.J
§ 7019. Acceptor not necessarily bound. Where an acceptance is written
on a puper other than the bill itself, it dues not bind the acceptor, except in
favor of a person to whom it is shown and who. on the faith thereof, receives
the bill for value. [R. C. 1905, § 6436; 1899, ch. 113, § 134.
An unconditional promise in writing to
§ 7020. Unconditional promise.
accept a bill before it is drawn is deemed an actual acceptance in favor of
every person who, upon the faith thereof, receives the bill for value. IR. C.
1905, § 6437; 1899, ch. 113. § 135.]
§ 7021. Drawee allowed twenty-four hours. The drawee is allowed twentyfour hours after presentment in which to decide whether or not he will accept
the bill but the acceptance if given dates as of the day of presentation. [R. C.
1905, § 6438; 1899, ch. 113, § 136.]
§ 7022. When drawee destroys bill. Where a drawee to whom a bill is
delivered for acceptance destroys the same, or refuses within twenty-four
hours after such delivery, or within such other period as the holder may allow,
to return the bill accepted or nonaccepted to the holder, he will be deemed
to have accepted the same. [R. C. 1905, § 6439; 1899. ch. 113, § 137.]
bill may be accepted be§ 7023. May be accepted before being s gned.
fore it has been signed by the drawer, or while otherwise incomplete, or
when it is overdue, or after it has been dishonored by a previous refusal to
accept, or by nonpayment. But when a bill payable after sight is dishonored
by nonacceptance and the drawee subsequently accepts it, the holder, in the
absence of any different agreement, is entitled to have the bill accepted as
of the date of the first presentment. [R. C. 1905, § 6440; 1899, ch. 113. § 138.]
§ 7024. Acceptance, general or qualified. An acceptance is either general
or qualified.
general acceptance assents without qualification to the order
of the drawer.
qualified acceptance in express terms varies the effect of
the bill as drawn.
[R. C. 1905, § 6441 1899, ch. 113, § 139.]
§ 7025. General acceptance. An acceptance to pay at a particular place
is a general acceptance unless it expressly states that the bill is to be paid
there only and not elsewhere. [R. C. 1905, § 6442; 1899, ch. 113, § 140.]
§ 7026. Qualified acceptance. An acceptance is qualified which is:
1. Conditional, that is to say, which makes payment by the acceptor dependent on the fulfillment of a condition therein stated.
2. Partial, that is to say, an acceptance to pay part only of the amount
for which the bill is drawn.
3. Local, that is to say, an acceptance to psy only at a particular place.
4. Qualified as to time.
;

:

A

A

A

;
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5. The acceptance of some one or
1905, * 6443; 1899, ch. 113, § 141.1

more

§§ 7026-7032

of the drawees, but not of

Reference to consideration for draft as making acceptance conditional.

all.

[B. C.

38 L.R.A.(N.S.)

747.

The holder may refuse
§ 7027. Holder may refuse qualified acceptance.
to take a qualified acceptance, and if he does not obtain an unqualified acceptance he may treat the bill as dishonored by nonacceptance. Where a qualiacceptance is taken, the drawer and indorsers are discharged from
liability on the bill, unless they have expressly or impliedly authorized
the holder to take a qualified acceptance, or subsequently assent .thereto.
"When the drawer or an indorser receives notice of a qualified acceptance,
he must within a reasonable time express his dissent to the holder, or he will
be deemed to have assented thereto. [R. C. 1905, § 6444; 1899, ch. 113, § 142.]
fied

Article
§ 7028. Acceptance,

3.

— Presentment for AccEFrANCE.

where made.

Presentment for acceptance must be

made
Where the

payable after sight, or in any other case where presentment for acceptance is necessary in order to fix the maturity of the
1.

insti
2.

ance

bill is

umeiit; or,
Where the bill expressly stipulates that
;

it

shall be presented for accept-

or,

Where

the bill is drawn payable elsewhere than at the residence or
plaee of business of the drawee.
In no other case is presentment for acceptance necessary in order to render
any party to the bill liable. [R. C. 1905, § 6445; 1899, ch. 113, § 143.]
§ 7029. Holder most accept or negotiate. Except as herein otherwise provided, the holder of a bill which is required by the next preceding section
to he presented for acceptance must either present it for acceptance or negotiate it within a reasonable time. If he fail to do so, the drawer and all
indorsers are discharged.
[R. C. 1905, § 6446; 1SU9, ch. 113, § 144.]
§ 7030. Presentment must be made at reasonable hour. Presentment for
acceptance must be made by or on behalf of the holder at a reasonable hour,
on a business day and before the bill is overdue, to the drawee or some person
authorized to accept or refuse acceptance on his behalf; and:
1. Where a bill is addressed to two or more drawees who are not partners,
presentment must be made to them all, unless one has authority to accept or
refuse iiceeptance for all, in which case presentment may be made to him only.
2. Where the drawee is dead, presentment may be made to his personal
representative.
3. Where the drawee has been adjudged a bankrupt or an insolvent or
has made an assignment for the benefit of creditors, presentment may be
made to him or to his trustee or assignee. [R. C. 1905, § 6447; 1899, ch. 113,
§145.1
bill may be
§ 7031. Bills may be presented any day except holidays.
presented for acceptance on any day on which negotiable instruments may
be presented for payment under the provisions of sections 6957 and 6970.
"When Saturday is not otherwise a holiday presentment for acceptance may
be made before twelve o'clock noon on that day. [R. C. 1905, § 6448 ; 1899, ch.
;j

A

113. § 146.]
§ 7032. Payments,

when excused. Where the holder of a bill drawn payable elsewhere than at the place of business or the residence of the drawee
has not time with the exercise of reasonable diligence to present the bill for
acceptance before presenting it for payment on the day that it falls due,
the delay caused by presenting the bill for acceptance before presenting it
for payment is excused and does not discharge the drawers and indorsers.
[R. C. 1905, § 6449 ; 1899, ch. 113, $ 147.)
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§ 7033. Dishonored by nonacceptance. Presentment for acceptance is excused and a bill may be treated as dishonored by nonacceptance, in either of
the following cases
1. Where the drawee is dead, or has absconded, or is a fictitious person or
a person not having capacity to contract by bill.
2. Where after the exercise of reasonable diligence, presentment cannot
be made.
3. Where although presentment has been irregular, acceptance has been
refused on some other ground. [R. C. 1005, § 6450; 1899, ch. 113, § 148.]
Place of presentment for pavment is place where bill is drawn as between drawer and
pavee. Warner v. Bank. 6 S.*D. 152, 60 X. W. 746.
§ 7033a. When dishonored. A bill is dishonored by nonacceptance
1. When it is duly presented for acceptance and such an acceptance as ia
prescribed by this chapter is refused or cannot be obtained or,
2. When presentment for acceptance is excused and the bill is not accepted.
[R. C. 1905, § 6451; 1899, ch. 113. § 149.]
§ 7034. When bill is not accepted. Where a bill is duly presented for acceptance and is not accepted within the prescribed time, the person presenting it must treat the bill as dishonored by nonacceptance or he loses the
right of recourse against the drawer and indorsers. [R. C. 1905, § 6452; 1899,
ch. 113 § 150.]
§ 7035. R ght of recourse. When a bill is dishonored by nonacceptance,
an immediate right of recourse against the drawers and indorsers accrues
to the holder and no presentment for payment is necessary.
[R. C. 1905,
§ 6453 1899, ch. 113, § 151.]
;

;

'

;

Article

4.

— Protest.

§ 7036. Protest for nonpayment. Where a foreign bill appearing on its
face to be such is dishonored by nonacceptance, it must be duly protested
for nonacceptance, and where such a bill which has not previously been dis-

honored by nonacceptance
protested lor nonpayment.

is

dishonored by nonpayment,

it

must be duly

If it is not so protested, the drawer and indorsers
are discharged. Where a bill does not appear on its face to be a foreign bill,
protest thereof in case of dishonor is unnecessary. [R. C. 1905, § 6454; 1899.

ch. 113,

§

152.]

§ 7037. Protest must be attached to bill. The protest must be annexed to
the bill or must contain a copy thereof, and must be under the hand and
seal of the notary making it and must specify
1. The time and place of presentment.
2. The fact that presentment was made and the manner thereof.
3. The cause or reason for protesting the bill.
4. The demand made and the answer given, if any, or the fact that the
drawee or acceptor could not be found. [R. C. 1905, § 6455; 1899, ch. 113,
§ 153.]

§ 7038. Protest, how made. Protest may be made by
1. A notary public? or.
2. By any respectable resident of the place Where the bill is dishonored,
[R. C. 1905, § 6456; 1899,
in the presence of two or more credible witnesses.
ch. 113. § 154.]

§ 7039. Protest must be made on day of dishonor. When a bill is protested,
such protest must be made on the day of its dishonor, unless delay is excused
as herein provided. When a bill has been duly noted, the protest may be
subsequently extended as of the date of the noting.
[R. C. 1905, § 6457;
1899. ch. 113, § 155.]
§ 7040. At place where dishonored.

A

bill must be protested at the place
dishonored, except that when a bill drawn payable at the place
of business or residence of some person other than the drawee, has been

where

it is
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§§ 7040-7051

dishonored by nonacceptance, it must be protested for nonpayment at the
place where it is expressed to be payable, and no further presentment for
payment to, or demand on, the drawee is necessary. [R. C. 1905, § 6458;
1899, ch. 113, § 156.]
§ 7041. Protest for

nonpayment. A bill which has been protested for nonacceptance may be subsequently protested for nonpayment.
[E. C. 1905,
§ 6459; 1899, ch. 113, § 157.1
§ 7042. Acceptor, in case he is a bankrupt. Where the acceptor has been
adjudged a bankrupt or an insolvent or has made an assignment for the
benefit of creditors, before the bill matures, the holder may cause the bill
to be protested for better security against the drawer and indorsers.
[R. C.
1905, § 6460: 1899, ch. 113. § 158.]
§ 7043. When protest dispensed with. Protest is dispensed with by any
circumstances which would dispense with notice of dishonor. Delay in noting
or protesting is excused when delay is caused by circumstances beyond the
control of the holder and not imputable to his default, misconduct or negligence. When the cause of delav ceases to operate, the bill must be noted or
protested with reasonable diligence. fR. C. 1905. § 6461; 1899, ch. M3,-§ 159.]
Where a bill is lost or destroyed or is
§ 7044. Bills lost or destroyed.
wrongly detained from the person entitled to hold it, protest may be made
on a copy or written particulars thereof. [R. C. 1905, § 6462; 1899, ch. 113,
§ ico.]

Article

5.

— Acceptance pon Hovoh.

Where a bill of exchange has been pro§ 7045. Acceptance for honor.
tested for dishonor by nonacceptance or protested for better security and is
not overdue, any person not being a party already liable thereon, may, with
the consent of the holder, intervene and accept the bill supra protest for the
honor of any party liable thereon or for the honor of the person for whose
account the bill is drawn. The acceptance for honor may be for part only of
the sum for which the bill is drawn; and where there has been on acceptance
for honor for one party, there may be a further acceptance by a different
person for the honor of another party.
[R. C. 1905, § 6463; 1899, ch. 113,
§101.]
§ 7046. Must be in writing. An acceptance for honor supra protest must
be in writing and iudicate that it is an acceptance for honor, and must be
signed by the acceptor for honor. [R. C. 1905. § 6464: 1899, ch. 113, § 162.]
§ 7047. Acceptance, when deemed for the honor of the drawer. Where an
acceptance for honor does not expressly state for whose honor it is made,
it is deemed to be an acceptance for the honor of the drawer.
[R. C. 1905,
§ 6465; 1899, ch. 113, § 163.]
§ 7048. Acceptor, when liable to the holder. The acceptor for honor is
liable to the holder and to all parties to the bill subsequent to the party for
whose honor he has accepted. [R. C, 1905, § 6466; 1899, ch. 113, § 164.]
The acceptor for
§ 7049. What the acceptor for honor engages to do.
honor by such acceptance engages that he will on due presentment pay the
bill according to the terms of his acceptance, provided, it shall not have been
paid by the drawee, and provided also, that it shall have been duly presented
for payment and protested for nonpayment and notice of dishonor given to
him. fR. C. 1905, § 6467: 1899, ch. 113, § 165.]
Where a bill payable after sight is
§ 7050. Bill payable after sight.
accepted for honor, its maturity is calculated from the date of the noting
for nonacceptance and not from the date of the acceptance fokr honor. [R. C.
1905, § 6468; 1899, ch. 113, § 166.]
Where a dishonored
§ 7051. Dishonored bill, when accepted for honor.
bill has been accepted for honor supra protest or contains a reference in case
of need, it must be protested for nonpayment before it is presented foe
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payment

to the acceptor for honor or referee in case of need.
[R. C. 1905,
6469; 1899, ch. 113, § 167.]
§ 7052. Presentment for payment, how made. Presentment for payment
to the acceptor for honor must he made as follows
1. If it is to be presented in the place where the protest for nonpayment
was made, it most be presented not later than the day following its maturity.
2. If it is to be presented in some other place than the place where it was
protested, then it must be forwarded within the time specified in section 6989.
[E. C. 1905, 8 6470; 1899, ch. 113, § 168.]
§ 7058. Delay in making presentment. The provisions of section 6966 apply
where there is delay in making presentment to the acceptor for honor or
referee in case of need. [R. C. 1905, § 6471; 1899, ch. 1 i.i. $ lt;>
§ 7054. When protested for nonpayment. When the bill is dishonored by
the acceptor for honor it must be protested for nonpayment by him.
[E. C.
1905, § 6472; 1899, ch. 113, § 170.]
§

,

Abticlb

6.

— Payment for Honor.

Payment

for honor.
Where a bill has been protested for nonpayment, any person may intervene and pay it supra protest for the honor of
any person liable thereon or for the honor of the person for whose account
it was drawn.
JE. C. 1905, § 6473; 1899, ch. 113, § 171.]
§ 7056. Notarial act of honor. The payment for honor supra protest in
order to operate as such and not as a mere voluntary payment must be
attested by a notarial act of honor which may be appended to the protest or
form an extension to it. [R. C. 1905, § 6474; 1899, ch. 113, § 172.]
§ 7057. Founded on a declaration. The notarial act of honor must be
founded on a declaration made by the payee for honor or by his agent in
that behalf declaring his intention to pav the bill for honor and for whose
honor he pays. [R. C. 1905, § 6475; 1899* ch. 113, § 173.1
§ 7055.

Where two or
§ 7058. In case two or more persons offer to pay a bill.
more persons offer to pay a bill for the honor of different parties, the person
whose payment will discharge most parties to the bill is to be given the
preference.
fR. C. 1905, § 6476; 1899, ch. 113, § 174.]
§ 7059. Where a bill has been paid for honor. Where a bill has been paid
for honor all parties subsequent to the party for whose honor it is paid are
discharged, but the payor for honor is subrogated for, and succeeds to, both
the rights and duties of the holder as regards the party for whose honor he
pays and all parties liable to the latter. [R. C. 1905, § 6477 ; 1899, ch. 113,
§ 175.1

§ 7060. Where holder refuses to receive payment. Where the holder of
a bill refuses to receive payment supra protest, he loses his right of recourse
against any party who would have been discharged by such payment. [B. C.
1905, § 6478; 1899, ch. 113, § 176.]
§ 7061. Eights of payor for honor. The payor for honor on paying to the
holder the amount of the bill and the notarial expenses incidental to its
[E. C.
dishonor, is entitled to receive both the bill itself and the protest.
1905, § 6479 ; 1899, ch. 113, § 177.]
Payment to agent ostensibly authorized to receive payment bind* principal. Raid v.
Kellogg, 8 8. D. 596, «7 N.

687.

Abticlb

7.

— Bills in

a.

Set.

§ 7062. Bills drawn in sets. Where a bill is drawn in a set, each part of
the set being numbered and containing a reference to the other parts, the
whole of the parts constitute one bill. [R. C. 1905, § 6480 1899, ch. 113, § 178.]
§ 7063. Two or more parts of set. Where two or more parts of a set are
negotiated to different holders in due course, the holder whose title first
;
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as between such holders the trne owner of the hill. But nothing
in this section affects the rights of a person who in due course accepts or
pays the part first presented to him. [R. C. 1905, § 6481 1899. ch. 113, § 179.]
§ 7064. Two or more parts indorsed. Where the holder of a set indorses
two or more parts to different persons he is liable on every such part, and
every indorser subsequent to him is liable on the part he has himself indorsed,
as if such parts were separate bills. [R. C. 1905, § 6482; 1899, ch. 113, § 180.]

accrues

is

:

The acceptance may be written on
§ 7065. Acceptance may be written*
any part and it must be written on one part only. If the drawee accepts
more than one part, and such accepted parts are negotiated to different
holders in due course, he is liable on every such part as if it were a separate
[R. C. 1905. $ 6483; 1899, ch. 113, § 181.]
§ 7066. Acceptor liable to bolder, when. When the acceptor of a bill drawn
a set pays it without requiring the part bearing his acceptance to be
delivered up to him, and that part at maturity is outstanding in the hands
[R. C.
of a holder in due course, he is liable to the holder thereon.
1905, § 6484; 1899, ch. 113, § 182.]
otherwise
herein
discharged.
Except
as
7067.
When
the
whole
bill
is
§
provided where any one part of a bill drawn in a set is discharged by payment or otherwise the whole bill is discharged. [R. C. 1905, § 6485; 1899,
bill.

in

ch. 113, § 183.]

TITLE
ABTIOXB

1.

III.

— PR0M18S0BY NOTES AND CHECKS.

See also sections 7126—7133.

A

negotiable promissory note within
§ 7068. Negotiable promissory note.
the meaning of this chapter is an unconditional promise in writing made by
one person to another signed by the maker engaging to pay on demand or
at a fixed or determinable future time, a sum certain in money to order or to
bearer. Where a note is drawn to the maker's own order, it is not complete
until indorsed by him.
[R. C. 1905, § 6486; 1899. ch. 113, § 184.]
See wction

71 3C.

§ 7069. A check denned. A check is a bill of exchange drawn on a bank
payable on demand. Except as herein otherwise provided, the provisions of
this chapter applicable to a bill of exchange payable on demand apply to a
check. [R. C. 1905, § 6487; 1899, ch. 113, § 185.]
See section 7131.

§ 7070. Check must be presented within reasonable time. A check must
be presented for payment within a reasonable time after its issue or the
drawer will be discharged from liability thereon to the extent of the loss
caused by the delay. fR. C. 1905, § 6488; 1899, ch. 113, § 186.]
Burden of proof is upon person claiming injurv caused br delav in prps«*ntin>» chock
payment. Pickett v. Thomas J. Baird Investment Co., 22 N. D* 343, 133 X. W. 1020,

for

2 N. C. C. A. 722.
EfTect of transfer of check

on time for presentment. 10 L.R.A.(X.S.) 1153.
Time allowed for mailing check or notice of dishonor, as affected by the hour at
which the mail closes or departs. 4 L.R.A.(N.S.) 132.
Effect of loss of check upon right of holder to recover against maker without presentment. 14 L.R.A.(N.S.) 616.
Rvlease of indorser of check hy delay in presenting it. 22 L.R.A. 785.
Effect on drawer's liability of delay in presenting check where drawee remains solvrnt.
63 L.R.A. 432; 38 L.R.A.(N.vS.) 255.
it

§ 7071. Certified checks. "Where a check is certified by the bank on which
is drawn, the certification is equivalent to an acceptance.
[R. C. 1905,

§ 6489; 1899, ch. 113, § 187.1
Certification of check as release of drawer or indorser.

9

L.R.A.(N'.S

)

698;

89

L.R.A.(NS.) 205.
Certifying check as payment of debt for which given. 35 L.R.A.lX.S.) 33.
Effect of transfer without indorsement of worthless certified check of third person.
10 L.R.A.(N.S.) 536.
Right of drawer to stop payment of certified check. 20 L.R.A.{N.S.) 290.
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§ 7072. Drawer, when not liable. Where the holder of a check procures
it to be accepted or certified the drawer and all indorsers are discharged from
liability thereon.
[R. C. 1905, § 6490; 1899, ch. 113, § 188.]
§ 7073. Check does not operate as an assignment. A check of itself does
not operate as an assignment of any part of the funds to the credit of the
drawer with the bank, and the bank is not liable to the holder, unless and
until it accepts or certifies the check. [R. C. 1905, § 6491 ; 1899, ch. 113, § 189.]

TITLE

IV.

Article 1.— Genebal Provisions.
§ 7074. Negotiable instruments law. This chapter shall be known as the
negotiable instruments law. [R. C. 1905, § 6492; 1899, ch. 113, § 190.]
§ 7075. Definitions of terms. In this chapter, unless the context otherwise
requires:
" Acceptance " means an acceptance completed by delivery or notification.
" Action " includes counterclaim and set-off.
44
Bank " includes any person or association of persons carrying on the
business of banking, whether incorporated or not.
" Bearer " means the person in possession of a bill or note which is payable
to bearer.
" Bill " means bill of exchange, and " note " means negotiable promissory
note.
44
Delivery " means the transfer of possession, aetual or constructive, from
one person to another.
" llolder " means the payee or indorsee of a bill or note, who is in possession of it, or the bearer thereof.
" Indorsement " means an indorsement completed by delivery.
" Instrument " means negotiable instrument.
" Issue " means the first delivery of the instrument, complete in form to a
person who takes it as a holder.
" Person " includes a body of persons, whether incorporated or not.
" Value " means valuable consideration.
" Written " includes printed, and 44 writing " includes print. [R. C. 1905,
§ 6493: 1899, ch. 113, § 191.]
44
primarily "
§ 7076. Person primarily liable on instrument. The person
liable on an instrument is the person who by the terms of the instrument is
"
44
absolutely required to pay the same. All other parties are
secondarily
liable.
[R. C. 1905, § 6494; 1899, ch. 113, § 192.]

Terms " primnrily liable " and " secondarily liable," as axed in section, have reference
to remedy provided by law for enforcing obligation, rather than to character and limit*
of obligation itself. Northern State Bank v. Bellamy, 19 N. D. 509, 35 L.fLA.(X.S.>
149, 125 N. W. 888.

§ 7077. "Reasonable" and "unreasonable" time. In determining what
41
44
unreasonable time " regard is to be had, to
a
reasonable time " or an
the nature of the instrument, the usage of trade or business (if any) with
respect to such instruments, and the facts of the particular case. [R. C. 1905,
§ 6495; 1899, ch. 113, § 193.]
§ 7078. Sundays or holidays. Where the day, or the last day, for doing
any act herein required or permitted to be done falls on Sunday or a holiday,
the act may be done on the next succeeding secular or business day.
[R. C.
1905, § 6496; 1899, ch. 113, § 194.]
apply.
provisions
of
chapter
The
provisions
of this chapter
§ 7079. When
do not apply to negotiable instruments made and delivered prior to the
taking effect hereof. [R. C. 1905, § 6497 1899, ch. 113, § 195.]
§ 7080. Rules of the law merchant govern. In any case not provided for
[R. C. 1905,
in this chapter the rules of the law merchant shall govern.
§ 6498; 1899, oh. 113, § 196.]
is

;

1648

Digitized Dy

CIVIL CODE.

Bilk of Exchange

CHAPTER

§§ 70S1-7QSS

104.

BILLS OF EXCHANGE.

Article

2.

Form and Interpretation of a
Days op Grace, § 7088;

3.

Presentment for Acceptance, §§ 7089-7093.

4.

Acceptance, §§ 7094-7100.
Acceptance or Payment for Honor, §§ 7101-7105.
Presentment for Payment, §§ 7106-7109.
Excuse of Presentment and Notiob, §§ 7110-7112.
Foreign Bills, §§ 7113-7125.

1.

5.

6.
7.

8.

Bill, §§ 7081-7087.
•

,

Bee also sections 7011-7067.

Article 1.— Form and Interpretation of a Bill.

A

bill of exchange is an instrument, negotiable in form,
§ 7081. Defined.
by which one, who is called the drawer, requests another, called the drafvee,
to pay a specified sum of money.
[R. C. 1905, § 6499; Civ. C. 1877, § 1882;
B. C. 1899, § 4914.]

See section 7011.

A

bill of exchange may give the name of any
§ 7082. Additional drawee.
[R. C.
in addition to the drawee to be resorted to in case of need.
Civ.
1905, § 6500;
C. 1877, § 1883; R. C. 1899, § 4915.]
bill of exchange may be drawn in any number
§ 7083. Drawn in parts.
of parts, each part stating the existence of the others and all forming one
set.
JR. C. 1905, § 6501 Civ. C. 1877, § 1884; R. C. 1899, § 4916.]
§ 7084. Bound to execute in three parts. An agreement to draw a bill of
exchange binds the drawer to execute it in three parts, if the other party
to the agreement desires it.
[R. C. 1905, § 6502; Civ. C. 1877, § 1885; R. C.
1899, § 4917.]
§ 7085. Presentment, etc., of one sufficient. Presentment, acceptance or
payment of a single part in a set of a bill of exchange is sufficient for the
whole. LB. C. 1905, § 6503; Civ. C. 1877, § 1886; R. C. 1899, § 4918.]
bill of exchange is payable
§ 7086. Where payable.
1. At the place where by its terms it is made payable
or,
2. If it specifies no place of payment, then at the place to which it is

person

A

;

A

;

addressed

;

or,

3. If it is not addressed to any plaee, then at the place of residence or
business of the drawee, or wherever he may be found. If the drawee has
no plaee of business, or if his place of business or residence cannot with
reasonable diligence be ascertained, presentment for payment is excused and
the bill may be protested for nonpayment- [R. C. 1905, § 6504; Civ. C. 1877,
§ 1887: R. C. 1899, § 4919.]
...
As between drawer and payee the place of performance is the place where bill is
drawn. Warner v. Bank, 6 of D. 152, 60 N. W. 746.
The rights and obligations of the drawer of a
§ 7087. Drawer's rights.
bill of exchange are the same as those of the first indorser of any other
negotiable instrument. [E. 0. 1905, § 6505 j Civ. C. 1877, § 1888 ; R. C. 1899,

^

.

§ 4920.]

>

"

:»Jvm'

teiirjpjfi
•

;

AbSICLB

it

•

•

.

«v..'

2/—DAY8 OF GrACB.

[E. C. 1905,
§ 7088. No days of grace. Days of grace are not allowed.
§ 6S06; Civ. C. 1*77, § 1889; E. C. 1895; § 4921.]
Bailey, 10
Note payable an Sunday not entitled to four days of grace, Morris
3. D. 507. 74 N.

W.

443.

Note from which it cannot be ascertained how interest is to be figured is nonne-otiahle and wot entitled to grace. Davis v. Brady, 17 S. D. 511* S7 N, VV. 719.
104
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3.
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Exchange.

ACCEPTANOB.

§ 7089. When presented. Refusal dishonors bill. At any time before a
bill of exchange is payable the holder may present it to the drawee for
[R. G.
acceptance and if the acceptance is refused the bill is dishonored.
1905, § 6507; Civ. C. 1877, § 1890; R. C. 1899, § 4922.]
§ 7090. How made. Presentment for acceptance must be made in the following manner as nearly as by reasonable diligence it is practicable:
1. The bill must be presented by the holder or his agent.
2. It must be presented on a business day and within reasonable hours.
3. It must be presented to the drawee, or, if he is absent from his place
of residence or business, to some person having charge thereof or employed
therein

;

and,

The drawee on such presentment may postpone his acceptance or refusal
until the next day. If the drawee has no place of business, or if his place
4.

of business or residence cannot with reasonable diligence be ascertained,
presentment for acceptance is excused and the bill may be protested for nonacceptance. [R. C. 1905, § 6508; Civ. C. 1877, § 1891 R. C. 1899, § 4923.]
§ 7091. Excused as to others if refused by one. Presentment for acceptance to one of several joint drawees and refusal by him dispenses with presentment to the others. [R. C. 1905, § 6509; Civ. C. 1877, § 1892; R. C. 1899,
;

§ 4924.1

A bill
§ 7092. Not dishonored without presentment to drawee in need.
of exchange which specifies a drawee in case of need must be presented to
him for acceptance or payment as the case may be. before it can be treated as
dishonored. [R. C. 1905, § 6510; Civ. C. 1877, § 1893; R. C. 1899, § 4925.]
§ 7093. Of bill payable specified time after sight. When a bill of exchange
is payable at a specified time after sight, the drawer and indorsers are
exonerated if it is not presented for acceptance within ten days after the
time which would suffice with ordinary diligence to forward it for acceptance,
unless presentment is excused. [R. C. 1905, § 6511 ; Civ. C. 1877, § 1894; R. C.
1899, § 4926.]
Presentment
«

for payment must be made at proper time and place.
Warner v. Bank.
60 N. W. 746.
Lost bv mail; laches of drawee after discovery discharges drawer. Bank of QUby
N.
D.
W.
L.R.A.
Farnsworth, 7
901, 38
843.
6, 72 N.

S. D. 152,

Article

4.

Acceptance.

§ 7094. Must be in writing. An acceptance of a bill must be made in
writing by the drawee or by an acceptor for honor; and may be made by the
acceptor writing his name across the face of the bill with or without other
words. [R. C. 1905, § 6512; Civ. C. 1877, § 1895; R. C. 1899, § 4927.]
Validity of parol promise to accept an order or

bill of

exebange.

26 L.R.A. S20.

§ 7095. May be treated as dishonored if acceptance qualified. The holder
of a bill of exchange, if entitled to an acceptance thereof, may treat the bill
as dishonored, if the drawee refuses to write across its face an unqualified
acceptance. [R. C. 1905, § 6513; Civ. C. 1877, § 1896; R. C. 1899, § 4928.]
§ 7096. What sufficient acceptance. The holder of a bill of exchange may
without prejudice to his rights against prior parties, receive and treat as a
sufficient acceptance:
1. An acceptance written upon any part of the bill, or upon a separate
paper.
2. An acceptance qualified so far only as to make the bill payable at a
particular place within the city or town in which, if the acceptance was
unqualified, it would be payable.
3. A refusal by the drawee to return the bill to the holder after present 1650
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ment; in which case the

bill is

§§ 7096-7107

payable immediately without regard to

its

terms.

[R. C. 1905, § 6514; Civ. C. 1877, § 1897; R. C. 1899, § 4929.1
Personal liability of one who signs note aa acceptor by adding words indicating
representative capacity to hi* signature. 42 L.R.A.(N.S.) 28, 33, 44.

When

acceptance upon separate instrument binding. The accept*
of exchange by a separate instrument binds the acceptor to
one, who upon the faith thereof has the bill for value or other good consideration.
[R. C. 1905, § 6515; Civ. C. 1877, § 1898; R. C. 1899, § 4930.]
§ 7098. When unconditional promise to accept sufficient. An unconditional
promise in writing to accept a bill of exchange is a sufficient acceptance
thereof, in favor of every person who upon the faith thereof has taken the
bill for value or other good consideration.
[R. C. 1905, § 6516; Civ. C. 1877,
§ 1899 R. C. 1899, § 4931.]
The acceptor of a bill of
§ 7099. When acceptance may be cancelled.
exchange may cancel his acceptance at any time before delivering the bill
to the holder and before the holder has with the consent of the acceptor
transferred his title to another person who has given value for it upon the
faith of such acceptance. [R. C. 1905, § 6517 ; Civ. C. 1877, § 1900 R. C. 1899,
§ 7097.
ance of a

bill

;

;

4932
§ 7100. What acceptance admits. The acceptance of a bill of exchange
admits the signature of the drawer, but does not admit the signature of any
indorser to be genuine. [R. C. 1905, § 6518; Civ. C. 1877, § 1901; R. C. 1899,
§

]

§ 4933.]

Article

5.

Acceptance or Payment por Honor.
t

§ 7101. When. On the dishonor of a bill of exchange by the drawee, and,
in case of a foreign bill after it has been duly protested, it may be accepted
or paid by any person for the honor of any party thereto.
[R. C. 1905,
§ 6519; Civ. C. 1877, § 1902; R. C. 1899, § 4934.]
§ 7102. Holder is bound to accept payment but not acceptance. The holder
of a bill of exchange is not bound to allow it to be accepted for honor, but is
bound to accept payment for honor. [R. C. 1905, § 6520 ; Civ. C. 1877, § 1903
R. C. 1899, § 4935.]
§ 7103. How made. Reimbursement. An acceptor or payor for honor must
write a memorandum upon the bill, stating therein for whose honor he
accepts or pays and must give notice to such parties with reasonable diligence
of the fact of such acceptance or payment. Having done so he is entitled to
reimbursement from such parties and from all parties prior to them. [R. C.
1905, § 6521; Civ. C. 1877, § 1904; R. C. 1899, § 4936.]
§ 7104. Presentment and notice of dishonor of bill so accepted. A bill of
exchange which has been accepted for honor must be presented at its maturity
to the drawee for payment and notice of its dishonor by him must be given
to the acceptor for honor in like manner as to an indorser; after which the
acceptor for honor must pay the bill.
[R. C. 1905, § 6522; Civ. C. 1877,
§ 1905; R. C. 1899, § 4937.]
Acceptance
does
not
excuse
notice.
7105.
The acceptance of a bill of
§
exchange for honor does not excuse the holder from giving notice of its
dishonor by the drawee. [R. C. 1905, § 6523; Civ. C. 1877, § 1906; R. C. 1899,
§ 4938.)

Article 6.— Presentment for Payment.
§ 7106. At
payable at a
be presented
is necessary.

place specified by bill. If a bill of exchange is by its terms
particular place and is not accepted on presentment, it must
at the same place for payment when presentment for payment
[R. C. 1906, § 6524; Civ. C. 1877, § 1907; R. C. 1899, § 4939.]

Neceeaity ol actual presentation of commercial

L.RJMN.8.)

paper to effect

ite

dishonor.

13

303.

A

bill of exchange, accepted payable
§ 7107. At place fixed by acceptance.
at a particular place, must be presented at that place for payment when

1651
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necessary and need not be presented elsewhere.

[R. C. 1906, § 6525; Civ. 0. 1877, § 1908; R. C. 1899, § 4940.]
§ 7108. Of bill payable at sight. If a bill of exchange payable at sight or
on demand without interest is not duly presented for payment within ten
days after the time in which it could with reasonable diligence be transmitted
to the proper place for such presentment, the drawer and indorsers are
exonerated, unless such presentment is. excused. [R. C. 1905, § 6526; Civ. C.
1877, § 1909: R. C. 1899, § 4941.]
Section makes more definite time within which bill of exchange should be presented
for payment. Warner v. Bank, 6 S. D. 152, 60 N. W. 746; Bank of Gilby v. Fa rn« worth.
7 N. D. 6, 72 X. \V. 901, 38 LJLA. 843.
Instrument reciting " Due W. C. R. the sum of
payable at this office on 20tW
day of June. 1893, to him or order," is promissory note. Schtnitz v. 51 in. Co., 8 S. D.
.

.

.

54+, 67 N. \V. 618.
Inapplicable to creditor^ failure to collect check of third person lor 8ve days.
toba Mortg. t Invest. Co. v. Weisa, 18 S. I). 459, 112 Am. St Rep. 799, 101 N.
•5 A. & E. Ann. Cas. 868.

§ 7109.

Mere delay does not exonerate.

Mani-

W.

37,

Mere delay in presenting a bill
or on demand does not exonerate

of exchange payable with interest at sight
any party thereto. [It. C. 1905, § 6527; Civ. C. 1877, § 1910 j R. C. 1899.
§ 4942.1
As to similar provision in Cal. Chr. Code, | 3214, see Machado v. Fernandez, 74 Cal
363, 16 Pac. 19.

Article

7.

— Excuse op

Presentment and Notice.

§ 7110. Incapacity to accept. The presentment of a bill of exchange foi
acceptance is excused if the drawee has not capacity to accept it. (R. C. 1905
6528;
Civ. C. 1877, § 1911 R. C. 1899, § 4943.]
§
§ 7111. Delay from uncontrollable cause. Delay in the presentment of a
bill of exchange for acceptance is excused when caused by circumstances
over which the holder has no control. [R. C. 1905, § 6529 ; Civ. C. 1877, § 1912 ;
R. C. 1899, § 4944.]
§ 7112. By drawee's forbidding acceptance and payment. Presentment
of a bill of exchange for acceptance or payment and notice of its dishonor
are excused as to the drawer if he forbids the drawee to accept or the acceptor
to pay the bill or if at the time of drawing he had no reason to believe that
the drawee would accept or pay the same. [R. C. 1905, § 6530; Civ. C. 1877,
§ 1913 R\ C. 1899, § 4945.]
;

;

;

Article 8.— Forbion Btlls.
§ 7113. Inland bill defined. An inland bill of exchange is one drawn and
payable within this state. All others are foreign. [R. C. 1905, § 6531; Civ. C.
1877, § 1914; R. C. 1S9I), § 4946.]
§ 7114. Notice of dishonor only by protest. Notice of the dishonor of a
foreign bill of exchange can be given only by notiee of its protest.
[R. C.
1905, § 6532; Civ. C. 1877, § 1915; R. C. 1899, .§ 4947.]
Failure to give notice of protest of foroi^n bill of exchange constituted such bill
Mankey v. Hoyt, 27 S. D. 561, 132 N. W. 230.

payment.

§ 7116. Protest made by whom. Protest must be made by a notary public
with reasonable diligence one can be obtained; and if not, then by any
reputable person in the presence of two witnesses. [R. C. 1905, § 6533; Civ. C.
1877, § 1916: R. C. 1899, § 4948.]
§ 7116. Form of protest. Protest must be made by an instrument in writins:, giving a literal copy of the bill of exchange with all that is written
thereon, or annexing the original; stating the presentment and the manner
in which it was made, the presence or absence of the drawee or acceptor, as
the case may be, the refusal to accept or to pay, or the inability of the drawee
to give a binding acceptance; and in case of refusal, the reason assigned.
if

1C52
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any; and finally protesting against all the parties to be charged. [R. C.
1905, § 6534; Civ. C. 1877, § 1917; R. C. 1899. § 4949.]
protest for nonacceptance must be made
§ 7117. Where protest made.
in the city or town in which the bill is presented for acceptance and a' protest
for nonpayment, in the city or town in which it is presented for payment.
[R. C. 1905, § 6535; Civ. C. 1877, § 1918; R. C. 1899, § 4950.]
protest must be noted on the
§ 7118. When protest must be noted.
day of the presentment or on the next business day, but it may be written
out at any time thereafter. [R. C. 1905, § 6536 ; Civ. C. 1877, § 1919 R. C.
1899, § 4951.]
§ 7119. Protest by what excused. The want of protest of a foreign bill
of exchange or delay in making the same is excused in like cases with the
want or delay of presentment. [R. C. 1905, § 6537 Civ. C. 1877, § 1920; R. C.
1899. § 4952.)
§ 7i20. Notice of, how given. Notice of protest must be given in the same
manner as notice of dishonor, except that it may be given bv the notary who
makes the protest. [R. C. 1905, § 6538; Civ. C. 1877, § 1921; R. C. 1899,
§ 4953.]
§ 7121. When notice of dishonor same as inland bill. If a foreign bill of
exchange on its face waives protest, notice of dishonor may be given to any
party thereto' in like manner as of an inland bill, except that if any indorser
of such a bill expressly requires protest to be made by a direction written
on the bill at or before his indorsement, protest must be made and notice
thereof given to him and to all subsequent indorsers.
[R. C. 1905, § 6539;
Civ. C. 1877, § 1922; R. C. 1899, § 4954.]
§ 7122. Requisites to reimbursement on payment for dishonor. One who
pays a foreign bill of exchange for honor must declare before payment in
the presence of a person authorized to make protest for whose honor he pays
the same in order to entitle him to reimbursement.
[R. C. 1905, § 6540;
Civ. C. 1877, § 1923; R. C. 1899, § 4955.]
§ 7123. To whom and when damages allowed. Damages are allowed as
hereinafter prescribed as a full compensation for interest accrued before
notice of dishonor, re-exchange, expenses and all other damages in favor of
holders for value only upon bills of exchange drawn or negotiated within
this state and protested for nonacceptance or nonpayment.
[R. C. 1905,
Civ. C. 1877, § 1924; R. C. 1899, § 4956.]
§ 6541
Damages are allowed under the last section
§ 7124. Rates of damages.
if

A

A

;

;

;

upon

drawn upon any person
1. If drawn upon any person in this state, two dollars upon each one hundred dollars of the principal sum specified in the bill.
2. If drawn upon any person out of this state, but in the states of Nebraska,
Iowa, Minnesota, South Dakota, Wisconsin, Illinois, Missouri and Montana,
three dollars upon each One hundred dollars of the principal sum specified in
the
3.

bills

bill.

If

drawn upon any person

in

any of the United States or territories other
upon each one hundred dollars of the

than those above named, five dollars
principal sum specified in the bill.

4. If drawn upon any person in any place in a foreign country, ten dollars
upon each one hundred dollars of the principal sum specified in the bill.
And from the time of notice of dishonor and demand of payment lawful
interest must be allowed upon the aggregate amount of the principal sum
specified in the bill and the damages mentioned as above. [R. C. 1905, § 6542

Civ. C. 1877, § 1925; R. C. 1899, § 4957.]
damages est mated in United States money; in foreign money.
§ 7125.
If the amount of a protested bill of exchange is expressed in money of the
I'nited States, damages are estimated upon such amount without regard to
ihe rate of exchange. If the amount of a protested bill of exchange is ex-

How
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pressed in foreign money, damages are estimated upon the value of a similar
bill at the time of protest in the place nearest to the place where the bill was
negotiated and where such bills are currently sold. lii. C. lbUa, j vo*** ; lav.
C. 1877, §§ 1926, 1927 j R. C. 1899, § 4958.J

CHAPTER

105.

PROMISSORY NOTES.

A promissory note is an instrument negotiable in form
[R. C. 1905,
to pay a specified sum of money.
6544; Civ. C. 1877, § 1928; R. C. 1899, § 4959.]
§ 7126. Defined.

whereby the siguer promises
§

See section 70G8.
Note from which it cannot be ascertained how interest is to be figured
negutiable and not entitled to grace. Davis v. Brady, 17 S. D. 511, 97 N. W.

is

non-

714*.

When

a bill of exchange seemed note. An instrument in the form
of a bill of exchange, but drawn upon and accepted by the drawer himself,
is to be deemed a promissory note:
[R. C. 1905, § 6545; Civ. C. 1877, § 1929;
R. C. 1899, § 4960.]
§ 7128. Bill accepted by other than drawee becomes note. A bill of exchange, if accepted with the consent of the owner by a person other than the
drawee or an acceptor for honor, becomes in effect the promissory note of
such pei son and all prior parties thereto are exonerated. [&. C. 1905. § n."»16;
Civ. C. 1877, § 1930; R. C. 1899, § 4961.]
§ 7129. Other laws applicable. Chapter 103 and sections 7088 and "19
of this code apply to promissory notes.
[R. C. 1905, § 6547; Civ. C. 1877,
§ 1931; R. C. 1899. § 4962.]
7130.
indorse
exonerated
When
rs
on
sight
or demand note. If a promis§
sory note, payable o
'emand or at sight without interest, is not duly preof
sented for payment u ihin six months from its date, the indorseare exonerated unless such presentment is excused. [R. C. 1905, § 6548; Civ.
C. 1877, § 1932; R. C. 1899, § 4963.]
§ 7127.

CHAPTER

106.

CHECKS.

A

check is a bill of exchange drawn upon a bank or
§ 7131. Defined.
banker, or a person described as such upon the face thereof, and payable on
demand without interest. [R. C. 1905, § 6549; Civ. C. 1877, § 1933; R. C. 1899,
§ 4964.]
See section 7069.
Holder of check may sue bank to recover same on its refusing payment, where maker
has funds deposited. Turner v. Hot Springs Nat. Bank, 18 S. D. 498, 112 Am. St.
Rep. 804, 101 N. VV. 348, 5 A. A E. Ann. Caa. 9S7.

A

check is subject to
§ 7132. Subject to provisions on bills. Exceptions.
the provisions of this code concerning bills of exchange, except that:
1. The drawer and indorsers are exonerated by delay in presentment only
to the extent of the injury which they suffer thereby.
2. An indorsee after its apparent maturity, but without actual notice of its
dishonor, acquires a title equal to that of an indorsee before such period.
3. No days of grace are allowed on checks.
[R. C. 1905, § 6550 ; Civ. C. 1877,
§ 1934: R. C. 1899, § 4965.]
Contract of drawer of check is to pay if check is dishonored. Warner t. Bank, S
all

S.

D.

152.

60 N.

W.

746.

§ 7133. Bank's liability to depositor limited. No bank shall be liable to
a depositor for the payment by it of a forged or raised check unless within
thirty days after the return to the depositor of the voucher of such payment,
such depositor shall notify the bank that the check so paid is forged or raised.
[1909, eh. 44.]
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CHAPTER- 107.
BONDS,

BANK NOTES AND CERTIFICATES OF

§ 7134. Bank note negotiable after payment.
tiable even after it has been paid by the maker.

A

DEPOSIT.

bank note remains nego-

[R. C. 1905, § 6551 Civ. C.
1877, § 1935; R. C. 1899, § 4966.]
transferee
§ 7135. Title by transfer before and after dishonor equal.
of a bond, bank note or certificate of deposit after its apparent maturity
•r actual dishonor within his knowledge acquires a title equal to that oi a
transferee before such event [R. C. 1905, § 6552; Civ. C. 1877, § 1936; R. C.
1899, § 4967.]
Certificate of deposit payable to order of depositor does not mature, and action not
maintainable, until demand. Tobin v. McKinnev, 15 S. D. 257, SS N. \V. :>T2.
;

A

Sufficiency of evidence to sustain title.

First Nat.

Bank

v.

Dickson, C D. 301, 50

N. W. 124.

CHAPTER

108.

GENERAL PROVISIONS.
§ 7136. Benefit of provisions of law may be waived. Except whon it is
otherwise declared, the provisions of [the foregoing fifty-seven chapters of
this code in respect to the rights and obligations of parties to contracts are.
subordinate to the intention of the parties, when ascertained in the mmicr
prescribed by the articles on the interpretation of contracts; and th* h<-r«-fU
thereof may be waived by any party entitled thereto, unless such \v;< \er
would be against public policy. [U. C. 1905, § 6553 Civ. C. 1877, § 1937 it. C.
1

;

;

1899, § 4968.]

As to waiver of a cause of action or
" The foregoing ttfty-s»»ven chapters

right of action, see section 6002.
" itere printed in brackets is the language of
t>e corresponding section in R. C. 1905. R. C. 1899 and R. C. 1895. In the nr-- nt
compilation, however, by reason of the interpolation of new chapters, "the fort-going
fifty-seven chapters " are chapters 48-107, inclusive, excepting chapters 81, 82 and 101.

CHAPTER

109.

RELIEF IN GENERAL.
§ 7137. Compensation defined. In what cases relief given. As a general
rule compensation is the relief or remedy provided by the law of this state
for the violation of private rights and the means of securing their observance
and specific and preventive relief may be given in no other cases than those
specified in chapter 110 of this code. [R. C. 1905, § 6554; Civ. C. 1877, § 1938
R. C. 1899, § 4969.]
Railroad cannot be enjoined from operating road on its own property until payment
of damages to other property in neighborhood. Hyde v. Minnesota, D. A P. R. Co., 24
S. D. 3SG, 123

N.

VV. 849.

As to similar provision in Cal. Civ. Code.
mercial & S. Co., 117 Cal. 377, 49 Pac. 353.

S

3274, see Spreckcls v.

Hawaiian Com-

forfeiture. Whenever by the terms of
an obligation a party thereto incurs a forfeiture, or a loss in the nature of
a forfeiture, by reason of his failure to comply with its provisions, he may
be relieved therefrom upon making full compensation to the other party,
except in case of a grossly negligent, willful or fraudulent breach of duty.
[E. C. 1905, § 6555; Civ. C. 1877, § 1939 R. C. 1899, § 4970.]
Contract for sale of land providing for- forfeiture in case of default within this sec§ 7138. Conditions of relief

from

;

w.

Bames

Clement. 12 S. D. 270, 80 N. \V. 301.
An to when party is entitled to bo relieved from forfeiture under contract. Bennett
G'aspell, 15 N. D. 239. 107 N. W. 45.
As to similar p>
ision in Cal. Civ. Code, | 3275, see Parsons v. Smilie, 97 Cal. 647,

tion.

v.

32 Pac. 702.
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COMPENSATORY RELIEF.
Article

1.

2.
3.

4.
6.

6.
7.

8.

9.

10.

Damage*
Measube
Damaqes
General

in General, §§ 7139-7145.
of Damages, §§ 7146-7164.
fob Wrongs, §§ 7165-7176.

Provisions, §§ 7177-7184.
Specific .and Preventive Relief, §§ 7186-7188.
Possession of Real and Personal Property, §§ 7189-7191.
Specific Performance of Obligations, §§ 7192-7201.
Revision and Rescission of Contracts, §§ 7202-7208.

Cancellation of Instruments,
7209, 7210.
Preventive Belief, §§ 7211-72i4.
»

•

«•

•

Article 1.— Damages in General.
§ 7139. Damages for any injury. Every person who suffers detriment from
the unlawful act or omission of another may recover from the person in fault a
compensation therefor in money, which is called damages. [R. C. 1905, § 6556:
Civ. C. 1877, § 1940 R. C. 1899, § 4971.]
Bank. 5
KaeppUr
Action for malicious prosecution and false imprisonment.
N. D. 406, 79 X. VV. 809; Jackson v. Dell. 5 S. D. 237, 58 X. W. 671.
;

Whitbeck v.
School treasurer issuing illegal warrant liable to innocent purchaser.
Sees, 10 S. D. 417. 73 N. W. 915.
Liability of abutting owner for damages bv street obstruction. Heckman v. Evenson,
I X. D, 173, 73 N. W. 427.
Damages recoverable for illegal levy by sheriff is value of property at time of levy,
and fair compensation for time and monev expended. Keith v. Haggard, 4 D. 438,
33 X. W. 465]
Land owner is not liable in damages for failure to destroy noxious weeds, under sections 2086, 2088 and 20S9, Revised Codes, until after county commissioners have prescribed time and manner of destruction.
Langer v. Qoode, 21 N. D. 462, 131 N. W.
258, Ann. Caa. 1913D, 429. 1 X. C. C. A. 772,

§ 7140. Detriment denned. Detriment is a loss or harm suffered in person
or property. [R. C. 1905, § 6557 Civ. C. 1877, § 1941 R. C. 1899, § 4972.]
Damages may be
§ 7141. Damages resulting after action commenced.
awarded in a judicial proceeding for detriment resulting after the commencement thereof or certain to result in the future. [R. C. 1905, § 6558
Civ. C. 1877, § 1942; R. C. 1899, § 4973.]
As to right of plaintiff in action for possession of property and rent, to recover
for rent up to disposition of appeal. McLain v. Xurnberg, 16 N. D. 138, 112 X. W. 245.
;

;

As

to similar provision in Cal. Civ. Code, f 3283, see Hicks v. Drew, 117 Cal. 305,

49 Pac. 189.

§ 7142. Interest on damages. Every person who is entitled to recover
damages certain, or capable of being made certain by calculation, and the
right to recover which is vested in him upon a particular day is entitled also to
recover interest thereon from that day, except during such time as the debtor
is prevented by law or by the act of the creditor from paying the debt.
[R. C.
1905, § 6559 Civ. C. 1877, § 1943 R. C. 1899, § 4974.]
One rendering services is entitled to interest on wages from conclusion of work. Cor;

;

coran v. Halloran, 20 S. D. 384, 107 X. W. 210.
Right to interest on damages. 28 L.R.A.(N.S.) 1.
on damages for personal injuries. 14 L.R.A. 548; 18 L.R.A. 449.
on damages for injuries to property by railroad Arcs. 18 LvRJL 449.
on damages for injury by damming "bark water of stream. 59 L.RJL 897.
on unliquidated damages. 28 L.RJMX.S.) 1.
on claim for penalty against national bank for reserving illegal Interest.
88
L.R.A. 707.
on claims allowed in bankruptcy. 29 IJR.A.(X.S.) 887.
Governing law with respect to interest as damages. 56 L.R.A. 803; 62 L.RJL 8T.
Purchaser's right of Interest on breach of warranty on sale of seeds. 37 L.R.A.(tf.8.)
88.
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Right of purchaser upon rescinding contract for breach of warranty to recover
est.

As

27 L.R.A. (N.S.) 028.
to similar provision in Cal. Civ. Code,

f

inter-

3287, see Easterbrook v. Farquharson,

110 Cal. 311, 42 Pac. 811.

§ 7143. When interest in discretion of jury. In an action for the breach
of an obligation not arising from contract and in every case of oppression,
fraud or malice interest may be given in the discretion of the jury. [R. C.
1905, j 6560; Civ. C. 1877, § 1944; R. C. 1899, § 4975.]
Question of interest should be loft to discretion of jurv. Ube . C. M. A St. P. Ry.
Co., 3 S. D. 563, 54 N. W. 601; Ube v. C. M. & St. P. Rv. Co.. 4 S. D. 505. 57 N. W.
484; Johnson v. N. P. Ry. Co., 1 N. D. 354, 48 N. W. 2*27; Bailey . C. M. A St. P.
Ry. Co.,

3 8. D. 531, 54 N. W. 596, 19 L.R.A. 653.
of allowing interest in mandamus to compel execution of deed U for tbe
IloHistcr v. Donahoe, 16 S. D. 206, 92 X. W. 12.
In tort actions allowance of interest is discretionary
and not obligatory upon Jury.
*
SeckerBon v. Sinclair, 24 N. D. 625, HO N. W. 239.
Aa to similar provision in Cal. Civ. Code, f 328S, see Cobura v. Goodall, 72 Cal.
498, 1 Am. St. Rep. 75, 14 Pac. 190; Hewes . Germain Fruit Co., 106 Cal. 441, 39
Pac. 853.

The question

jury.

§ 7144. When accepting principal waives interest. Accepting payment of
the whole principal as such waives all claims to interest, unless interest
expressly provided for in the contract. [R. C. 1905. § 6561: Civ. C. 1S77,
§ 1945; R. C. 1895, § 4976.]
§ 7145. When jury may give exemplary damages. In any action for tho
breach of an obligation not arising from contract, when the defendant has
been guilty of oppression, fraud or malice, actual or presumed, the jury in
addition to the actual damages may give damages for the sake of exampU*
and by way of punishing the defendant.
[R. C. 1905, § 6562 Civ. C. 1S77,
§ 1946; R. C. 1899, § 4977.]
Jury should be instructed that exemplary damages are to be assessed only when
fraud or malice exists. Lindblom v. Sonstelle, 10 N. D. 140, 86 N. W. 357.
Exemplary damages not recoverable in action against city. Larson v. City of Grand
is

;

Forks. 3 I). 307, 19 N. W. 414.
Master liable for exemplary damages because of servant's wrongful act, though -unauthorized.
Fell v. N. P. Ry. Co., 44 Fed. 248.
May recover in recovery of specific property. Holt
Van Eps, 1 D. 198, 46 N. W.
489.
Widow cannot recover exemplary damages for death of husband from intoxication in
auit against liquor dealer and bondsman. Garrigan v. Thompson, 17 S. D. 132, 95
N. W. 294.
Exemplary damages not recoverable in malpractice action in absence of presumption
of malice. Baxter v. Campbell.- 17 S. D. 475, 97 N. W. 33fi.
Exemplary damages may be given in action for breach of obligation not arising from
Bui ley v.
contract where defendant haa been guilty of oppression, fraud or malice.
Walton, 24 S. D. 118, 123 N. W. 701.
Demurrer to answer in libel must be overruled, if facts showing mitigating circumstances are alleged, irrespective of whether either justification or privilege is shown.
Williams v. Black. 24 S. D. 501. 124 N. W. 728.
Charge in assault action that plaintiff was not entitled to exemplary damages, unless
it was shown that defendant was prompted by " a wish to vex, annoy and in urc
plaintiff, and that assault was malicious, was proper.
Bogue v. Gundereon, 30 S. D.
1, 137 N. W. 595.
Necessity of actual malice to justify exemplary damages for tort.
16 LJt.A.(N.8.)
440.
Punitive damages, when allowable.
27 Am. Dec. 634; 28 Am. St. Rep. 870.
for act punishable criminally.
50 Am. Dec. 771.
for death by negligence.
17 L.R.A. 72.
for act of servant or agent.
62 Am. Dec. 379; 101 Am. St. Rep. 730.
for willful or malicious acts of servant or agent. 27 L.R.A. 193; 10 L.R.A.(N.S.)
403.
-for infringing trademark, tradename or copyright where amount of actual dam
ages not established. 37 L.R.A. (N.S.) r»33.
for maintaining nuisance.
3 L.R.A.(N.S.) 1119.
against municipality for injury by defect or obstruction fn street.
20
RJMN.S.) 764.
gainst telegraph company for handling libelous message. 9 L.R.A. (N.S.) 141.
sgain&t newspaper proprietor for libel published without bis knowledge or con26 L.R.A. 779.
.
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Punitive damages for wanton failure to transport l>a«fmge. 9 L.R.A.(N.S.) 1218.
for carrying passenger beyond destination. 17 L.R.A.(N.S.) 1230; 41 L.R.A.(N.S.)
746.
for placing white passenger in a car for colored persons.
41 L.R.A.(N.S.) 960.
for assault by carrier's servant on passenger.
32 L.R.A.(N.S.) 1201.
Refusal of conductor to listen to passenger's explanation as to his contract, as
justification for punitive damages for passenger's expulsion.
17 L.R.A.iN.S.) 344.

Exemplary damages

malicious proseeution or for abuse of process in suing
29 L.R.A.(N.S.) 272.
ground of attachment as condition of action
for wrongful attachment where exemplary damages are hoiu;ht.
38 L.R.A. tN.S.) 127.
Corporation's liability for punitive damages. 59 Am. St. Rep. 589.
Expense of litigation as element, or as limit, of punitive or exemplary damage*. 4
in action for

out attachment for collection of debt only.

Want

of probable cause to believe alleged

L.R.A.(.\.S.) 907.
Allowance of interest on exemplary damages. 18 L.R.A. 457.
As to similar provision in Cal. Civ. Code, S 3294, see Ycrian v. Linkletter, 80 Cal.
135. 22 Pac 70; Jones v. Sanders, 138 Cal. 405, 71 Pac. 506; Ma her t. WilM.n, 139 CaL
614, 73 Pac. 418; Greenberg v. Western lurf Asbo., 140 Cal. 357, 73 Pac. 1050.

Article 2.— Measure of Damages.
§ 7146. Compensation for detriment proximately caused or naturally resuiting. Damages must be certain.
For the breach of an obligation arising
from contract the measure of damages, except when otherwise expressly provided by this code, is the amount which will compensate the party aggrieved
for all the detriment proximately caused thereby, or which in the ordinary
course of things would be likely to result therefrom. No damages can be
recovered for a breach of contract which are not clearly ascertainable in
both their nature and origin. [R. C. 1905, § 6563; Civ. C. 1877, §§ 1947, 1948;
R. C. 1899, § 4978.]
Measure of damages for breach of contract is the tame as at common law. Need-

bam

Halverton, 22 N. D. 594, 135 N. W. 203.
contract is silent upon measure of damages for breach thereof, statutory rule
Kussdl v. Olson, 22 X. D. 410, 37 L.K.A.(N.S.) 1217, 133 N. W. 1030.
One who wrongfully puts end to contract of employment is estopped from denying
that injured party baa not been damaged to extent of actual loss and outlay fairly
incurred. McLean v. News Pub. Co., 21 N. D. 89, 129 N. W. 93.
Damages to credit or business not recoverable on attachment bond. Thompson .
Webber, 4 D. 240, 29 N. W. 071.
For failure to complete building within time agreed is reasonable rental value for
time left uncompleted. Seim v. Krause, 13 S. D. 530, 83 N. W. 583.
For agent's fraudulent representation as to location of real estate, measure la actual
lo*» sustained.
Roberts v. iiolliday, 10 S. D. 576, 74 N. W. 1034.
For breach of contract, amount may be submitted to the jury. Nebraska Land Co.
t. Burris, 10 S. D. 430, 73 N. VV. 919.
Measure for fraudulent representation aa to value of land, is resultant loss. Glaspel v.
N. P. Ry. Co., 43 Fed. 900.
Recovery for breach of obligation limited to what could have boon gained by full
ferformance on both sides. Cranmer v. Kohn, 7 8. D. 247, 64 N. W. 125; Davis v.
ubbs, 7 S. D. 488, 64 N. W. 534.
Only nominal damages recoverable unless clearly ascertainable in both nature and
Hudson v. Archer, 9 S. D. 240, 68 N. W. 541.
origin.
Measure of damages for failure to furnish materials for heating plant on time is
increase in coat of putting in plant later.
Hickok v. W. E. Adams Co., 18 8. D. 14,
v.

If

prevails.

»9 N. W. 77.
Measure of damages where owner of mortgaged land agrees to pay taxes and another
promises to pay interest, and both fail to perform, resulting in loss of land. Gardner v.
Welch, 21 S. D. 161, 110 N. W. 110.
As being common-law rule for measure of damages on breach of contract. Hayes
v. Cooley, 13 N. D. 204, 100 N. W. 250.
As to sufficiency of counterclaim for damages for refusal to deliver goods. Scully
Steel 4 I. Co. v. Hann, 18 N. D. 528, 123 N. W. 275.
Expense incurred in shipping cattle to market is element of damage in action for
breach of agreement to buy them. Olson v. Rydl, 25 S. D. 268, 126 N. W. 587.
Conflict of laws as to measure of damages for breach of contract. 56 L.R.A. 301, 303.
Right to interest on damages for breach of contract. 28 L.R.A.(N.S.) 24, 46, 82.
Duty to prevent or reduce damages on breach of contract. 53 L.R.A. 108.
Effect of provision for forfeiture of sums paid or retained under executory contract,
to prevent recovery of any other damages after breach of contract. 4 L.RJL(N.8.> 755.
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Measure of damages for breach of contract to furnish water for irrigation.
LJLA.<N.S.) 938; 31 L.R.A.(N.S.) 743.
As to similar provision in Cal. Civ. Code, |f 3300, 3301, see Muldoon v. Lynch, 68
Cal. 536. 6 Pac. 417; Friend & T. Lumber Co. v. Miller, 67 Cal. 464, 8 Pae. 40; Smith

Los Angeles

&

P. R. Co., 98 Cal. 210, 33 Pac. 53; Cederberg v. Robison, 100 Cal. 93,

34 Pac. 625; Westwater v. Grace Church, 140 Cal. 339, 73 Pac. 1055.
§ 7147. To pay money, amount due with interest. The detriment caused
by the breach of an obligation to pay money only is deemed to be the amount
due by the terms of the obligation with interest thereon. [R. C. 1905, § 6564;
Civ. C. 1877, § 1949; R. C. 1899, § 4979.]
3
For delay in pavment of money, Interest only. North Star B. ft S. Co. . Stebbina,
8. D. 540, 54 N. \V. 593.

Wndor in land contract was not entitled to interest on purchase money in excess
Smith v. Johnson, 30 S. D. 200, 138 N. W. 18.
h'tfal interest.
§ 7148. Dishonor of foreign bills. For the dishonor of foreign bills of exchange the damages are prescribed by sections 7124 and 7125 of this code.
[R. C. 1905. § 6565 Civ. C. 1877, § 1950; R. C. 1899, § 4980.]
the
§ 7149. For breach of covenants in grants. The detriment caused by
breach of a covenant of seizin, of right to convey, of warranty or of quiet
enjoyment in a grant of an estate in real property is deemed to be:
pro1. The price paid to the grantor, or if the breach is partial only, such
portion of the price as the value of the property affected by the breach bore
at the time of the grant to the value of the whole property.
2. Interest thereon for the time during which the grantee derived no benefit
from the property, not exceeding six years; and,
3. Any expense properly incurred by the covenantee in defending his posR. C. 1899, § 4981.]
|T*- C. 1905, § 6566; Civ. C. 1877, § 1951
session.
Statutory rule not intlexible, but subject to same variations as pre-existent commonlaw rule.
Bowne v. Wolcott, 1 N. D. 415, 48 K. W. 336.
of

;

;

Gate
Fnuier, 4 D. 196, 30 N. W. 138.
hi* statute not applicable to covenants against incumbrances.
Loiseau v. Thrclstad.
14 S. D. 257, 85 N. \V. 189.
Measure of damages for breach of warranty of title. 24 Am. St. Rep- 266.
35 L.K.A.(N.S.) 779.
for breach of warranty by existence of unexpired lease.
58 Am. Rep. 606; 53 Am. St. Rep.
for breach of covenant of quiet enjoyment.

Only covenants that run with land are of warranty, and for further assurance.

».

'I

116.
for breach of covenant in grant of water power.
67 L.R.A. 405.
for tenant's breach of covenant to repair, in action brought after expiration
of the term.
16 L.R.A.(N.S.) 210.
123 Am. St. Rep. 776.
for misrepresentation in the sale of real property.

§ 7160. Against incumbrances. The detriment caused by the breach of
a covenant against incumbrances in a grant of an estate in real property is
deemed to be the amount which has been actually expended by the covenantee in extinguishing either the principal or interest thereof not exceeding
in the former case a proportion of the price paid to the grantor, equivalent to
the relative value at the time of the grant of the property affected by the
breach as compared with the whole; or, in the latter case, interest on a like
amount. [R. C. 1905, § 6567; Civ. C. 1877, § 1952; R. C. 1899, § 4982.]
;

Right of grantee in deed with covenant against incumbrance to damages on paying off
mortgage. Dahl v. Stakke, 12 N. O. 325, 96 N. W. 353.
§ 7151. Of agreement to convey realty. The detriment caused by the
breach of an agreement to convey an estate in real property is the difference
between the price agreed to be paid and the value of the estate agreed to be
conveyed at the time of the breach and the expenses properly incurred in
examining the title with interest thereon, and in preparing to enter upon the
land and the amount paid on the purchase price, if any, with interest thereon
from the time of the broach. [R. C. 1905, § 6568; Civ. C. 1877, § 1953; R. C.
1895. § 4983.]
Complaint to recover «lania^<-. for breach of contract to convey real estate; ground
Siirn-panp v. Trust Co., 7 8. D. 674, 64 N. W. 1129;
for damages rou*t bp Mntrd.
Coatee

v.

Arthur. 5

S.

I)

>74

r.«

V

\V. 675.
i
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Complete and adequate remedy at law is not shown, where complaint for specific
performance shows making of improvements and alleged value of improvements.
Steensland v. Noel, 28 S. D. 522. 134 N. W. 207.
Measure of damages for breach of contract to convey real estate, 16 L.R.A.(N.S.)

Am. St. Rep. 963.
for breach of parol contract to convey real estate.
2 LR.A.(N3.) 713.
Loss of prolits as element of damages. 52 L.Rjk. 240.
Provision for damages in land contract as penalty or stipulated damages.

768; 106

34

L.RJUX.S.) 4.
As to similar
Yates

v.

provision in Cal. Civ. Code, | 3306, see Haynes v. White, 55 Cal. 38;
James, 89 Cal. 474, 26 Pac. 1073; Clark v. Yocum, 116 Cal. 515, 48 Pac. 458.

§ 7152. To buy realty. The detriment caused by the breach of an agreeto purchase an estate in real property is deemed to be the excess, if any
of the amount which would have been due to the seller under the contract
over the value of the property. [R. C. 1905, § 6569 Civ. C. 1877, § 1954; R. C.

ment

;

1895, § 4984.]
See Barnes

Clement, 8 S. D. 421, 66 N. W. 810.
Forfeiture of bond for deed; recovery of amount paid in excess of actual damage.
Barnes v. Clement, 8 S. D. 421, 66 X. W. 810.
Measure of, against vendee for refusing to perform his contract to purchase. 67

Am.
As
22

v.

Dec. 275.
to similar provision in Cal. Civ. Code, f 3307, see
St. Rep. 257, 25 1'ac. 74ff.

Drew

v.

Pedlar, 87 Cal. 443,

Am.

§ 7153. Of agreement to deliver personalty not fully paid for. The detriment caused by the breach of a seller's agreement to deliver personal property, the price of which has not been fully paid in advance, is deemed to be the
excess, if any, of the value of the property to the buyer over the amount
which would have been due to the seller under the contract, if it had been
fulfilled.
[R. C. 1905, § 6570; Civ. C. 1877, § 1955; R. C. 1899, § 49S5.J

Talbot v. Boyd,
btatute applies to breach of contracts of exchange of personal.
T
I). 81, 88 X
VV. 1026.
of damages on breach of contract for exchange of personal property. Talbot
T. Boyd, 11 X. D. 81, 88 N. VV. 1026.
As to sufliciency of counterclaim for damages for refusal to deliver goods. Scully
Steel. & I. Co. v. Mann, 18 X. D. 528, 123 N. VV. 275.
Measure of damages for breach by vendor of contract of sale of article having no
market price. 57 L.R.A. 193.
Delay bv purchaser in securing substitute as affecting his damages for seller's
failure to deliver.
32 L.R.A. (X.S.) 192.
Offer by seller to furnish goods at advanced price as affecting measure of damages
38 L.R.A.<X.S.) 837.
for refusal to furnish them at contract price.
Duty to prevent or reduce damages on breach of contract for sale or purchase.
62 L.R.A. 259.
Measure of damages against vendor of seeds. 37 L.R.A. (X.S.) 85.
Loss of prolits as element of damages for breach of contract to selL 4S Am. Rep. 461.
Profits lost in consequence of breach of contract of sale of machinery purchased for
2 B. R. C. 79.
vendee's use.
As to similar provision in CaL Civ. Code, | 330S, sec Bnllard v. Stone, 67 Cal.
477, 8 Pac. 17.
§ 7154. Same when fully paid for. The detriment caused by the breach
of a seller's agreement to deliver personal property, the price of which has
been fully paid to him in advance, is deemed to be the samo as in case of
11 X.

.

Measure

a wrongful conversion.

[R. C. 1905, § 6571; Civ. C. 1877, § 1956; R. C. 1899,

§ 4986.]

Part owner of notes
685, 70 N. W. 881.

may

sue his co-owner for conversion.

Grigsby

v.

Day, 9 S. D.

§ 7155. Of buyer to pay for personalty when title in him. The detriment
caused by the breach of a buyer's agreement to accept and pay for personal
property* the title to which is vested in him, is deemed to be the contract price.
[R. C. 1905, § 6572; Civ. C. 1877, § 1957; R. C. 1899, § 4987.]
For failure to accept property is contract price. Dowagiac Mfg. Co. v. Higinbotham,
15 S. D. 547, 91 X. VV. 330.
McGill, 6 N. D. 636, 72 N. W.
For breach of executory contract of sale. Stanford
938, 38 L.R.A. 760; Minn. Thresh. Mach. Co. v. McDonald, 10 N. D. 408, 87 N. W.
903.
Applicable only to contract where there is unconditional change or transfer of title
Reeves v. Bruening, 13 X. D. 157, 100 N. W. 241.

.
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§§ 7165-7158
«

Rescission by porch* Mr for seller's fraud as affecting former's right to recover damages, other than low of contract. SI UR.A.(N.S.) 910.

§ 7156. Same when title not in buyer. The detriment caused by the breach
of a buyer's agreement to accept and pay for personal property, the title to
which is not vested in him, is deemed to be
1. If the property has been resold pursuant to section 6864 the excess, if
any, of the amount due from the buyer under the contract, over the net proceeds of the resale or,
2. If the property has not been resold in the manner prescribed by section
3864 the excess, if any, of the amount due from the buyer under the contract
over the value to the seller together with the excess, if any, of the expenses
properly incurred in carrying the property to market over those which would
have been incurred for the carriage thereof, if the buyer had accepted it.
[R. C. 1905, § 6573; Civ. C. 1877, § 1958; R. C. 1899, § 4988.]
Not applicable to conditional sale to prevent recovery by seller of purchase P r i c*»
where buyer has accepted article sold. Manganese Steel Sate Co. v. First State Hank,
;

25 S. D. 119, 125 N.

W.

572.

Applicable to breach of as;r<*i>incnt to buv personal property. Talbot v. Boyd, 11
N. 6. 81, 88 N. W. 1026.
As giving remedy on refusal to receive property under contract of sale. Reeves
Bruening, 13 N. D. 157, 100 N. W. 241.
Inapplicable where property has been delivered to vendee.
Dowagiac Mfg. Co. v.
Mahon, 13 N. D. 516, 101 X. W. 903.
Vendor cannot treat sale as absolute on breach of contract to buy chattels and sue
for purchase price.
Dowagiac Mfg. Co. v. White Rock Lumber & Hardware Co., 18
S. D. 105, 99 X. W. 854.
Vendor who forecloses lien and purchases property held for vendee without vendee's
consent to purchase cannot recover under statute. Reeves 4 Co. v. Bruening, 16 N. D.
308, 114 N. W. 313.
Recovery of damages on breach of contract to buv goods. Fountain City Drill Co. t.
Lindquist, 22 S. D. 7, 114 N. W. 1098.
Expense incurred in shipping cattle to market is element of damage in action for
breach of agreement to buy them. Olson v. Kydl, 25 S. D. 268, 126 N. W. 587.
Measure of damage is not changed where plaintiff sold machinery to defendant for
resale providing that title to all should remain in plaintiff till sold in regular course
of business, because defendant sold part of it and settled therefor. Dowagiac Mfg. Co.
v. White Rock LumbeT & Hardware Co.. 26 S. D. 374. 128 N. W. 334.
Order for machinery given to plaintiff's agent, providing that it was subject to
plaintiff's approval, did not become binding contract until approval and acceptance.
Thomas Mfg. Co. v. Lyons, 29 S. D. 600, 137 N. W. 340.

•

Resale to

fix

damage

for refusal of purchaser to accept goods.

42 L.R.A.(N.S.) 670.

Measure of damages for breach by vendee of contract of sale of article having no
market price. 57 L.R.A. 204.
for purchaser's refusal to accept goods specially manufactured for him.
4
L.R.A.JN.S.) 740; 18 L.R.A.(N.S.) 613.
As to similar provision in Cal. Civ. Code,

f

3311, see Hill

v.

McKay, 94

Cal. 5,

SO Pac. 406.

§ 7167. Breach of warranty of title to personalty. The detriment caused
by the breach of a warranty of the title of personal property sold is deemed
to be the value thereof to the buyer, when he is deprived of its possession,
together with any costs which he has become liable to pay in an action brought
for the property by the true owner. [R. C. 1905, § 6574; Civ. C. 1877, § 1959;
R. C. 1899, § 4989.)
Reasonable attorney feea are recoverable as damages in defending title to property
at request of mortgagor, who sold property which was subject to mortgage. St. Anthony
& D. Elevator Co. v. Dawson, 20 N. D. 18, 126 N. W. 1013, Ann. Caa. 1912B; 1337.
Measure of damages on failure of title to property sold. 53 Am. Rep. 788.
Right of purchaser of goods to recover costs and other expenses incurred by him in
defending a collateral notion, aa damages for breach of the seller's warranty.
SO
L.R.A.(N.B.)

492.

Same

of quality of personalty. The detriment caused by the breach
of warranty of the quality of personal property is deemed to be the excess,
if any, of the value which the property would have had at the time to which
the warranty referred if it had been complied with, over its actual value
at that time,
[R. C. 1906, $ 6575 Civ. C. 1877, § I960; R. C. 1899, § 4990.]
§ 7158.

;
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For breath of warranty on tale is difference between what property would hare been
worth if as warranted, and actual value. Western Twine Co. v. Wright, 11 S. D. 5*1, 78
N. W. 042, 44 L.R.A. 438; Hermon v. Silver, IS S. D. 476, 00 N. W. 141; Fargo
& Coke Co. v. Gas Co., 4 N. D. 219, 59 N. W. 1066, 37 L.R.A. 593; Seiberling v. Mortinson, 0 S. D. 576, 70 N. W. 835.
If no evidence to contrary presumed tbnt property would have been worth contract
price if as warranted. Aultman & Co. y. Ginn, 1 N. D. 402, 48 N. YV. 336.
Question of value not established by opinion of witness as to value to him. Aultman

Gu

it

Co. v. Ferguson, 8 8. D. 458, 66 N.

W.

1081.

Cost of medicine, care and feed will be included in measure of damages on breach of
warranty of horse against "glanders." Larson t. Calder, 16 N. D. 248, 113 N. VV. 103.
Proof of value must refer to time when property was delivered under warranty in
action for damages for breach of warranty.
Houghton Implement Co. v. Doughty, 14
N. D. 331, 104 N. W. 516.
Measure of damages for breach of implied warranty on sate of engine was governed by
this section, and that evidence of losa of profits was inadminsible in action for breach.
Cbristiernson v. Hcndrie A B. Mfg. & Supply Co., 26 S. 1). 510, 128 N. W. 603.
Amount of recovery by owner, not indorsee in due course, of notes given for goods
purchased on warranty depends on amount of maker's damage for breach of such warRowe v. Scott, 28 S. D. 145, 132 N. W. fi»5.
ranty.
Price at which goods are resold as affecting measure of damage for breach of war
ranty as to quality. 5 L.R.A.(N.S.) 1151.
Measure of, in actions for breach of warranty of soundness. 40 Am. Dec. 303.
for breach of implied warranty on contract of sale.
18 L.R.A. 385.
for breach of warranty on sale of seeds. 37 L.R.A.(N.S.) 85.
May purchaser recover damages for breach of warranty or fraud as to both articles,
where one article is substituted for another at his request, and both are defective.
37 L.R.A.{K.S.) 298.
Dnma^cs recoverable for breach of warranty in selling diseased animals.
31
L.R.A.(N.S.) 608.
Personal injuries as element of damages for breach of warranty.
3 L.R.A.(N.S.>
1047.
Purchaser's election to rescind for breach of warranty as affecting recovery against
27 L.R.A.(N.S.) 025.
Profits lost in consequence of breach of warranty of machinery purchased for vendee's
use as element of damages. 2 B. R. C. 83.
As to similar provision in Cal. Civ. Code, | 3313, see Shearer v. Park Nuraerv Co..
103 Cal. 415, 42 Am. St. Rep. 125, 37 Pac. 412.
seller.

§ 7159. Same of fitness of personalty. The detriment cansed by the breach
of a warranty of the fitness of an article of personal property for a particular
purpose is deemed to be that which is defined by the last section together
with a fair compensation for the loss incurred by an effort in good faith to
use it for such purpose. [E. C. 1905, § 6576 ; Civ. C. 1877, § 1961 E. C. 1899,
§ 4991.]
As to similar provision in Cal. Civ. Code, 8 3314, see Correio r. Lynch, 65 Cal. 873,
;

3 Pac. 889.

§ 71C0. Broach of carrier's obligation to accept freight, etc. The detriment
caused by the breach of a carrier's obligation to accept freight, messages or
passengers is deemed to be the difference between the amount which he had
a right to charge for the carriage and the amount it would be necessary to
pay for the same service when it ought to be performed. [E. C. 1905, § 6577
Civ. C. 1877, § 1962; E. C. 1899, § 4992.]
Mrasnre of damages for carrier's default or delay as to transportation of passenger.
32 L.R.A. S45.

What

may be deemed the proximate result of failure to stop street ear for
33 L.R.A.(X.8.) 1007.
incident to attempt to reach destination by other meant as an element of
recovery for failure to stop train for intending passenger, 8 L.R.A.(N.S.) 880.
Passenger's duty to minimize damages from carrier's default of duty towards him. 2
L.R.A.(N.S.) 1087.
.Measure of damages for failure to furnish cars. 8 L.RJMNJS.) 112.
injuries

waiting passenger.

Damages

§ 7161. Same to deliver freight, etc. The detriment caused by the breach
of a carrier's obligation to deliver freight, when he has not converted it to
own use. is deemed to be the value thereof at the place and on the day
at which it should have been delivered, deducting the freightage to which

his
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he would have been entitled if he had completed the delivery.
§ 6578; Civ. C. 1877, § 1963; R. C. 1899, § 4993.]
Right to recover expenses or damages incidental to loss of baggage.

[B. C. 1905,
7 L.R.A. (H.8.

188.

Amount of carrier's liability for loss of goods. 2 L.R.A.(N.S.) 773.
Time of notice to warrant special damages for failure of carrier to deliver prop3 L.R.A.(N.S.) 1111.
Effect of misrepresentation as to character, quantity or value of goods by shipper
on his right to recover /or loss. 23 L.R.A.(N.S.) 745.
erty.

§ 7162. For detriment caused by carrier's delay. The detriment caused
carrier's delay in the delivery of freight is deemed to be the depreciation in the intrinsic value of the freight during the delay and also the depreciation, if any, in the market value thereof, otherwise than by reason of a
depreciation in the intrinsic value at the place where it ought to have been
delivered and between the day at which it ought to have been delivered
and the day of its actual delivery. [B. C. 1905. § 6579; Civ. C. 1877, § 1964;
B. C. 18!)9, § 4994.]
Ri«ht to recover expenses or damages incidental to delay in delivering baggage. 7

by a

A.'N S.i
Allowance of interest on damage* to property injured, delayed or lost in transporta-

Iv.R

tion.

i>

I..K.A.

4M.

Measure of damages for carrier's delay
24 L.R..MN.S.) 134.
for preventing

exhibition

or

in delivery of receptacles for perishable goods.

show by breach of contract of

carriage.

4

L.R.A.(N.S.) 569.

Dum

'"I-*

L.R.A.<N\S.)

recoverable in action by addressee of telegram for delay in delivery.
1133.

SO

§ 7163. Breach of warranty of agent's authority. The detriment caused
by the breach of a warranty of an agent's authority is deemed to be the amount
which could have been recovered and collected from his principal if the
warranty had been complied with and the reasonable expenses of legal proin good faith to enforce the act of the agent against his prin(K. C. 1905. § 6580; Civ. C. 1877, § 1965; R. C. 1899, § 4995.]
to liability of one assuming to act as agent
Kennedy v. Storehouse, 13 N. D.
232. 100 N. \V. 258, 3 A. & E. Ann. Cas. 217.
§ 7164. Of promise to marry. The damages for the breach of a promise
of marriage rest in the sound discretion of the jury.
[R. C. 1905, § 6581;
Civ. C. 1877, § 1966; R. C. 1899, § 4996.]
Measure of damages for breach of promise to marry. 41 L.R.A.(N.S.) 840.
Kiel r to prove m-dwtion in aegrnvation of damans in breach of promise case.
4
L.R.A.(K.S.) 616; 36 L.R.A.(K.S.) 388.
Necessity of averring seduction in order to recover therefor in an action for breach

ceedings taken
cipal.

As

of promise. 33 L.R.A.(N.S.) 702.
Mitigation of damages for breach of promise of marriage.

26 LJLA. 432.

—

Damages for Wrongs.
Article 3.
g 7165. Compensation for detriment proximately caused, anticipated or
not. For the breach of an obligation not arising from contract the measure of
damages, except when otherwise expressly provided by this code, is the amount
which will compensate for all the detriment proximately caused thereby,
whether it could have been anticipated or not. [R. C. 1905, § 6582; Civ. C.
1877, § 1967; R. C. 1899, § 4997.]
Measure of damages in tort is the same as at common law.

\

Needbam

v. Halverson,

W. SOS.
recoverable even when the injury is proximate, and could not be reasonably
anticipated. Ouverson v. City of Grafton, 5 N. D. 281, 65 N. W. 676.
Section fixes general measure for class of cases named. Ube v. C. M. & St P. Ry.
Co.. 4 8. D. 505. 57 N. W. 484.
As to right to recover special damages in rearing sucking colt dne to defendant a
killing of dam. McDonell v. Minneapolis, 8t P. & 3. Ste. M. R. Co., 17 N. D. 608, 118
22

T).

504. 135

Damages

N. W. 819.

Measure of damages

in trespass action.

Peterson

v.

Conlan, 18 N. D. 205, lit N.

W.

'

387.

to when exemplary dam acres wilt be awarded for assault
15 N. D. 518, 108 N. W. 42, 11 A. & E. Ann Cas. 1173.

As

SWmaker

v.

Bonju.

IMS
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injury to ice in plaintiff's ice house by reason of
collapse of building caused by excavation on defendant's land, is market value at time
and place of injury with interest. Slattery v. Rhud, 23 N. D. 274, 136 N. W. 237.
Measure of damages against promoters of corporations. 18 L.R.A.(N.S.) 1131.
against municipality for injury from defect or obstruction in street.
20

•

total

L.RJUN.S.)

763.
recoverable from landlord for injury to tenant from defect in premises.

34 L.R.A.

831.
for personal injury by dog.
37 L.R.A.(X\S.) 865.
in action for malicious prosecution for wrongful

premises.

39

or slander reflecting on integrity or responsibility of merchant.

44

search

of

L.R.A.(N.S.) 207.
for libel

L.B.A.(N.S.) 351.
for death caused by negligence.

17 L.R.A. 71; 12

Am. St Rep.

375.

for negligent killing of collateral relative. 11 L.R.A.(N.S.) 623.
in action under federal employers' liability act.
47 LJl.A.(N.8.) 80.
disinterment of dead bodies. 42 L.R.A. 720.
for being prevented from voting at a public election. 31 L.R~A.(N.S.) 1106.
for forcing cropper from premises.
38 L.R.A. (N.S. ) 714.
for obstructing water of stream.
59 L.RJL 892.
for an unintentional trespass.
54 Am. Rep. 421.
removal of lateral or subjacent support. 68 L.R.A. 701.
for mining and carrying away coal.
33 Am. Rep. 282.
for injury to or destruction of growing crops.
12 L.R.A. (N.S. ) 267;

——for

•

—for

27
L.R.A. (N.S.) 168;. 37 L.R.A.(N.S.) 976.
for injury to. or destruction of, trees or shrubbery not valuable for their timber
or firewood. 11 L.R.A.(N.S.) 930; 28 L.R.A.(N.S.) 757; 37 L.R.A. { N.S.) 111.",.
for wrongful cutting or destruction of standing timber.
18 L.R.A. (N.S.) 244.
for the destruction of property having no market value at the place of destruction. 62 Am. St. Rep. 791.
for withholding or destroying evidence to which adversary is entitled.
34 L.R.A.
589.
for enticement of servant.
5 LR.A.(N.S.) 1100.
Damages recoverable in action by master for injury to servant or apprentice. 32
L.R.A. (N.S.) 38.
Wife's right to recovery for loss of consortium resulting from negligent injury to husband. 24 L.R.A. (N.S.) 1024.
Husband's right at common law to recover for loss of time and funeral expenses
necessitated by negligent killing of bis wife.
9 LRJL(N.S.) 1193.
Speoial damages which will sustain an action for libel or slander in charging a woman
with unchastity. 24 L.R.A.(N.S.) 577.
Damages against telegraph company for handling libelous message. 9 L.R.A.(N.S.)
14 1 •
Condition of place of Imprisonment and treatment while in custody as elements of
damages for false imprisonment.
33 L.R.A.(N.S.) 201.
Extent of trespasser's liability for consequential injuries. 53 L.R.A. 626.
Counsel fees and other expenses of bringing suit as part of
recoverable in an action for tort. 28 L.R.A. (N.S.) 761.
Extent and character of developments following personal injury for which person
inflicting the injury is liable.
48 L.R.A.(N.S.) 93.
Elements of damages recoverable by child for death of mother. 19 LR.A.(N.S.) 128.
Is minor's right to damages for negligent killing of parent limited to period of
minority. 18 L.R.A.(N.S.) 1205; 39 L.R-A.(N.S.) 1156.
Recovery of damages for miscarriage. 82 L.R.A. 142.
Ri«rht to recover for miscarriage resulting from fright caused by wrongful act.
3
L.R A. (N.S.) 49: 22 L.R.A.(N.S.) 1073; 24 L.R.A.(N.S.) 1159.
Right to recover for mental suffering caused by assault where no bod fry injury la in*
flicted.
25 L.R.A. (N.S.) 976.
Mental suffering of husband as element of damages for criminal conversation. 14
L.R.A. (N.fU 674.
Mental anguish as element of damages for trespass on person of a woman affecting
her character or reputation for chastity. 33 LJLA.(N.S.) 98.
52 L.R.A. 33.
IjOSS of profits as element of damages for tort.
as element of damages for wrongful attachment. 46 L.R.A. (N.S.) 470.
51 L.R.A. SOL
for infringement of patents, copyrights or trademarks.

§ 7166. For wrongful occupation of realty. The detriment caused by the
wrongful occupation of real property in cases not embraced in sections 7167,
7173. 7174 and 7175 is deemed to be the value of the use of the property
for the time of such occupation, not exceeding six years next preceding the
commencement of tie action or proceeding to enforce the right to damages
1664
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and the

[R. C. 1905, § 6583; Civ.
costs, if any, of recovering the possession.
C. 1877, § 1968; R. C. 1899, § 4998.]
Land owner may recover, though there it no agreement to pay rent. Parkinson v.
Shew, 12 S. D. 171, 80 N. W. 189.
Owner of land may recover for wrongful use. Hcgar v. Dcgroat, 3 N. D. 354, 58

W. 150; Olson v. huntaraer, 6 S. D. 364, 01 X. W. 479.
One who occupies property wrongfully, without lease, is liable for damage or detriment
caused by such occupation. Baldwin v* Bohl, 23 S. D. 395, 122 X. W. 247.
7167. For willful detention of realty. For willfully holding over real

N.

§

property by a person who entered upon the same as guardian or trustee for
an infant, or by right of an estate terminable with any life or lives after the
termination of the trust or particular estate without the consent of the
party immediately entitled after such termination, the measure of damages
[R. C. 1905,
is the value of the profits received during such holding over.
6584; Civ. C. 1877, § 1969; R. C. 1899, § 4999.]
§ 7168. For conversion of personalty. The detriment caused by the wrongproperty is presumed to be
1. The value of the property at the time of the conversion with the interest
from that time ; or,
2. When the action has been prosecuted with reasonable diligence, the
highest market value of the property at any time between the conversion
and the verdict without interest, at the option of the injured party ; and,
8. A fair compensation for the time and money properly expended in
pursuit of the property. fR. C. 1905, § 6585; Civ. C. 1877, § 1970; 1885, ch.
42, § 1; R. C. 1899, § 5000.]
§

ful conversion of personal

Rule of damages for conversion, highest market value. Pickert v. Rugg, 1 X. D. 230,
4fl X. W. 446; Thompson v. Scbactzel, 6 D. 284, 42 N. W. 705; Town v. Elevator Co.,
8 X. D. 200, 77 X. W. 608.
There are qualifications of the general rule. Lovejoy v. Rank, 5 X. D. 623, 67 N. W.
956.
Unexplained delay of eleven months in commencing action not prosecution with reasonable diligence, and highest market price not recoverable. First Nat. Rank v. Elevator
Co., 8 N. D. 430, 70 N. W. 874.
For Illegal levy is the value of the propertv at the time, and fair compensation for its
pursuit. Keith v. Haggart, 4 D. 438, 33 X. W. 465.
Flection to follow first rule bv demanding interest. Rosum v. Hodge*. 1 S. D. 308,
47 X. W. 140, 0 L.R.A. 817; Torrey v. Peck, 13 S. D. 538, 83 X. W. 565; Straw v.
Jenks. 6 D. 414, 43 N. W. 941.
For conversion of notes is amount converted and Interest. Gillespie v. Evans, 10 S. D.
234, 72 N. W. 576.
Question of reasonable diligence in commencing action one of law. First NnL Hank
v. Bank, 9 X. D. 319, 83 X. W. 221.
Proof of value of converted property at time or subsequent to conversion required.
Catlett v. Stokes, 21 S. D. 108, 110 X. W. 84.
As to when special damages on conversion of property are allowed. Aronson v. Oppegard, 16 X. D. 595, 114 X. W. 377.
In action for conversion of grain plaintiff must show value of grain as on date of
conversion. Citizens' Nat. Bank v. Osbornc-McMillan Elevator Co., 21 X. D. 335, 131
N. W. 266.
Measure of damages in trover for injury to, or destruction of, trees. 19 L.R.A. nvi.
in action in nature of trover, for unlawful cutting or destruction of standing
timber. 18 L.R.A. (X.S.) 247.
in actions of trespass or trover for property taken by mistake. 36 Am. Rep. 770.
Loss of profits as element of damages for conversion. 52 L.R.A. 51.
wrongful conversion of logs or timber. 18 L.R.A. (X.S.) 250.
As to similar provision in Cal. Civ. Code. § 3336, see Fairbanks v. Williams, $8 Ca'.
241 Arraga v. Villalba, 85 Cal. 191, 24 Pac. 656.

—for
:

§ 7169. Presumption cannot be repelled. The presumption declared by the
cannot be repelled in favor of one whose possession was wrongful
from the beginning by his subsequent application of the property to the
[R. C. 1905, § 6586; Civ. C. 1877,
benefit of the owner without his consent.
§ 1971 R C. 1899, § 5001.]
holder. One having a mere lien
superior
lien
7170.
For
conversion
by
§
on personal property cannot recover greater damages for its conversion
from one having a right thereto superior to his after his lien is discharged than
last section

;

10S
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section
§

1972;

B. C. 1899, § 5002.]
Recoverable by one having special interest in property. 8econd Nat. Bank v. Bank, 3
X. D. 50. 76 N. W. 504.
Measure of damages in trover when the owner of a special interest is the plaii ;^ff
52

Am.

Dec. 678.

Measure of damages

for pledgee's conversion of property by invalid sale

43 L.R.A.

768.

Damages recoverable by conditional vendor of personalty from third person who
converts the same after partial payment of the purchase price. 10 L.R.A.(N.S.) 458.
As to similar provision in Cal. Civ. Code, | 3338, see Irwin v, McDowell. 91 Cal 119
27 Pac. 601.

§ 7171. Por seduction. The damages for seduction rest in the sound discretion of the jury.
[R. C. 1905, § 6588; Civ. C. 1877. § 1973; R. C. 1899,
§ 5003.]
Mental anguish as element of damages in .cases of seduction.
33 L.R.A.(N.S.)
99.

§ 7172. Exemplary for injuries for animals. For wrongful injuries to animals, being subjects of property, committed willfully or by gross negligence
in disregard of humanity, exemplary damages may be given.
[R. C. 1905,
§ 6589; Civ. C. 1877, § 1974; R. C. 1899, § 5004.]
§ 7173. For tenant's failure to surrender premises. Por the failure of a
tenant to give up the premises held by him, when he has given notice of his
intention to do so, the measure or damages is double the rent which he ought
otherwise to pay. [R. C. 1905, § 6590 Civ. C. 1877. § 1975 R. C. 1899, § 5005.]
As to similar provision in Cal. Civ. Code, 9 8344, see Jack v. Sinshelmer, 125 Cal. 563,
;

;

58 Pac. 130.

§ 7174. For tenant's willful holding over. For willfully holding over real
property by a tenant after the end of his term and after notice to quit has been
duly given and demand of possession made the measure of damages is double
the yearly value of the property for the time of withholding in addition to
compensation for the detriment occasioned thereby. [R. C. 1905, § 6591 ; Civ.
C. 1877, § 1976; R. C. 1899, § 5006.]
As to similar provision in Cal. Civ. Code, § 3345, see Jack
Sinsbeimer, 125 Cal.
563, 58 Pac. 130.

§ 7175. For forcible exclusion from realty. For forcibly ejecting or excluding a person from the possession of real property the measure of damages
is three times such a sum as would compensate for the detriment caused to
him by the act complained of. [R. C. 1905, § 6592; Civ. C. 1877, § 1977 R. C.
;

1899, § 5007.]
Recovery of three times actual damages. Olson v. Huntamer. 6 8. D. 364, 61 N. W. 479.
Baldwin v. Bohl, 23
Inapplicable to one holding possession under claim of right.
D. 395, 122 N. W. 247.
Actual application of physical force unnecessary to constitute forcible entry. Wegner
v. Lubcnow, 12 X. D. 95, 95 N. W. 442.

&

§ 7176. For wrongful injuries to timber. For wrongful injuries to timber,
trees or underwood upon the land of another, or removal thereof, the measure
of damages is three times such a sum as would compensate for the actual
detriment, except when the trespass was casual and involuntary, or committed under the belief that the land belonged to the trespasser, or when
the wood was taken by the authority of highway officers for the purposes of
a highway; in which case the damages are a sum equal to the actual detriment. [R. C. 1905, § 6593; Civ. C. 1877, § 1978; R. C. 1899, § 5008.]
Damages for injury to, or destruction of trees. 15 L.R.A. 613; 19 L.RJL 653; IS
L.R.A.(N.S.) 244.
Loss of profits as .element of damages for wrongful destruction or conversion of logs
or timber. 18 L.R.A.IN.S.) 260.
As to similar provision in Cal. Civ. Code, $ 8346, see Stewart v. Befton, 108 Cal. 197,
41 Pac. 393; Wagoner t. 8ilva, 139 Cal. 659, 73 Pac. 433.
• *

'

*
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§§ r 177-7 183

Provisions.

$ 7177/ What value of property to seller deemed to be. In estimating damages the value of property to a seller thereof is deemed to be the price which
he could have obtained therefor in the market nearest to the place at which
it should have been accepted by the buyer and at such time alter the breach
of the contract as would have sufficed with reasonable diligence for the seller
to effect a resale. [B. C. 1905, § 6594 Civ. C. 1877, § 1979 R. C. 1899, § 5009.]
;

;

Rule is fixed by this statute, unless vendor proceeds under section 6864. Stanford v.
Mcfiill, 6 X. D. 536, 72 N. W. 938, 38 L.R.A. 760; Minn. Thresh. Macb. Co. v. McDonald,
10 X. D. 408, 87 N. VV. 933.
Expense incurred in shipping cattle to market is element of damage in action for
breach of agreement to buy them. Olson v. Rydl, 25 8. D. 268, 126 X. W. 587.
.^s to simi.ar provision in Cal. Civ. Code, 3 3353, see Hill v. McKay, 'J4 Cal. 5, 29
Pac. 406; Hewes v. Germain Fruit Co., 106 Cal. 441, 39 Pac. 853; Tustin Fruit A*»o. v.
Earl Kruit Co., 6 Cal. Unrep. 37, 53 Pac. 6'J3; Peterson Bros. v. Mineral King Fruit Co.,
Cal. >24, 74 Pac. 162.
1+
i

§ 7178. What to buyer or owner. In estimating damages, exeept as provided by sections 7179 and 7180, the value of property to a buyer or owuer
thei eot deprived of its possession is deemed to be the price at which he might
have bought an equivalent thing in the market nearest to the place where the
property ought to have been put into his possession and at such time alter
the breach of duty upon which his right to damages is founded as would suffice
with reasonable diligence for him to make such a purchase.
[R. C. 1905,
§ 6595; Civ. C. 1877, § 1980; R. C. 1899, § 5010.1
Not applicable to case where delivery is made and damages result from brpueh of
wanant\ of fitness. N.cdhain v. HalverKon, 22 N, D. 594, 133 N. \V. 203.
Miction does not apply to property without market value.
Patterson v. Plummer. 10
I). 95, 86 X. W. 111.
Statute embodies common-law rule of full compensation without punishment. Pickert
•
Kngg, 1 N. D. 230, 46 X. W. 446.
As to sufficiency of counterclaim for damages for refusal to deliver goods. Scullv
Steel
Co. v. Hann, 18 N. D. 528. 123 X. W. 275.
As to similar provision in Cal. Civ. Code. $ 3354, see Bullard r. Stone, 67 CsL 477,
8 Pac. 17; Marriner v. Dcnnison, 91 Col. 555, 27 Pac. 927, 1091.

N.
v.

§ 7179. When peculiar value to person deemed value. When certain property has a peculiar value to a person recovering damages for deprivation
thereof, or injury thereto, that may be deemed to be its value against one who
had uotiee thereof before incurring a liability to damages in respect thereof, or
aeninst a willful wrongdoer. [R. C. 1905, § 6596; Civ. C. 1877, § 1981; R. C.
1899, § 5011.]
t\ licrv carrier has no notice of peculiar value to owner of article, only
its market
value can be recovered for ita loss.
Hess v. South Dakota C. R. Co., 30 S. D. 538, 139

V

'V. 374.

For the purpose of estimating damages
§ 7183. Value of title papers.
\ ;\'-ue of an instrument in writing is presumed to he equal
to that of the
property to which it entitles its owner. [R. C. 1905, § 6597; Civ. C. 1877,
§ 1982: R. C. 1899 § 5012.]
Value of c hoses in action presumed to be amount due On their face. Anderson v.
thi

Bank, 6 X. D. 497, 72 X. W. 916; Holt v. Van Eps, 1 D. 198, 46 X. W. 689; Cosand v.
Bunker. 2 S. D. 294. 50 X. W. R4 Origsby v. Day, 9 S. D. 585, 70 X. W. 881; WylW
. Grigsby, 11 S. D. 491, 78 X. W. 957.
So far as applicable to certificate of stock in national bank, presumptive value of stock
ia ita par or nominal value.
Patterson v. Plummer, 10 X. D. 95, 86 N. W. 111.
The damages prescribed
§ 7181. When exclusive of exemplary damages.
by this chapter are exclusive of exemplary damages and interest except when
[R. C. 1905, § 6598; Civ. C. 1877, § 1983;
those are expressly mentioned.
:

R. C. 1899,

§ 5013.]
-

As to similar provision in Cal. Civ. Code, $ 3357, see Hewcs
Cnl 441. 39 Pac. 853.

v.

Germain Fruit

Co., 106

Cannot recover more than would be gained by performance. Notwithstanding the provisions of this chapter, no person can recover a greater
amount in damages for the breach of an obligation than he could have gained
by the full performance thereof on both sides except in the cases specified in the
§ 7182.
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on exemplary damages and penal damages and in

71b4 7171 and 7172.

[R. C. 1905, § 6699; Civ.

a

1877, § 1984;

K

sections.

C. 1899,

1 5011]
Contract itself must furnish measure of damages, Cranmer
BZohn, 7 8. IX 847, 64
N. W. 125; Bowera v. Graves ft Vinton Co., 8 8. D. 885, 66 N. W. 931.
As to measure of damages for deceit. Beare T. Wright, 14 N. D. 26, 69 LJLA. 403.
103 N. VV. 632, 8 A. 4 E. Ann. Cas. 1057.

§ 7183. Damages must be reasonable. Damages must in all cases be reasonable and when an obligation of any kind appears to create a right to unconscionable and grossly oppressive damages contrary to substantial justice,
no more than reasonable damages can be recovered. [R. C. 1905, § 6600 ; Civ.
C. 1877, § 1985; R. C. 1899,
5015.]
Damages must be reasonable. Keith t. Haggart, 4 D. 438, 38 N. W. 465.
§ 7184. Nominal damages. When a breach of duty has caused no appreciable detriment to the party affected, he may yet recover nominal damages.
(R. C. 1905, § 6601; Civ. C. 1877, § 1986; R. C. 1899, § 5016.]
Recovery of nominal damages for breach of duty.

Wylly

v.

Qrigaby, 11 S. D. 401, 76

N. W. 957.

As

when party

nominal damages on failing to prove actual damages
from breach of contract. Raymond v. Edelbrock, 16 N. D. 231, 107 N. W. 194.
Aa to similar provision in Cal. Civ. Code, | 3360, see Maher v. Wilaon, 139 CaL 514,
to

is entitled to

73 Pac. 418.

Article 5.— Specific and Preventive Relief.

When

specific relief given.
Specific or preventive relief may be
given in the cases specified in this and the following two articles and no
others. [R. C. 1905, § 6602; Civ. C. 1877, § 1987; R. C. 1899, § 5017.]
given. Specific relief is given
§ 7186.
1. By taking* possession of a thing and delivering it to a claimant.

§ 7185.

How

compelling a party himself to do that which ought to be done; or,
3. By declaring and determining the rights of parties, otherwise than by
an award of damages. [K. C. 1905, § 6603; Civ. C. 1877, § 1988; R. C. 1899,
2. 13y

§ 5018.]

By cancellation of instrument Nation v. Cameron, S D. 847, 11 N. W. 525.
§ 7187. How preventive relief given. Preventive relief is given by prohibiting a party from doing that which ought not to be done.
[R. C. 190a,
§ 6604; Civ. C. 1877, § 1989; R. C. 1899, § 5019.]
7188.
Neither
given
to enforce penal law. Neither specific nor preventive
§
relief can be granted to enforce a penal law, except in a case of nuisance,
nor to enforce a pcnnlty or forfeiture in any case. [R. C. 1905, § 6605; Civ.
C. 1877, 5 1990; R. C. 1899, § 5020.]
Neither this nor preceding section applies to action to quiet title and recover land.
Pier

v.

Lee, 14 S. D. 600, 86 N.

W.

642.

Article 6.— Possession of Real and Personal Property.

A

person entitled to specific real property
§ 7189. Method of recovery.
by reason, either of a perfected title, or of a claim to title which ought to be
perfected, may recover the same in the manner prescribed by the code of civil
procedure, either by a judgment for its possession to be executed by the
sheriff, or by a judgment requiring the other party to perfect the title and to
deliver possession of the property. [R. C. 1905, § 6606; Civ. C. 1877, § 1991
R. C. 1899, § 5021.]
person entitled to the immediate possession
§ 7190. Method of recovery.
of specific personal property may recover the same in the manner provided
by the code of civil procedure. [R. C. 1905, § 6607; Civ. C. 1877, § 1992;
R. C. 1899, § 5022.]
Any person having the possession
§ 7191. Specific delivery compellable.
or control of a particular article of personal property of which he is not the

A
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owner may be compelled specifically to deliver it to the person entitled to its
immediate possession. [R. C. 1905, § 6608; Civ. C. 1877, § 1993; R. C. 1899,
§ 5023.]

Ahticle 7.— Specific Pehfobmance of Obligations.

article
Except as otherwise provided in this
§ 7192. When compelled.
[R. C. lWi>,
the specific performance of an obligation may be compelled.
§ 6609; Civ. C. 1877, § 1994; R. C. 1899, § 502-1.]
contracts
a" c *, 0
CourU of equity will neither decree nor enforce specific 1P wf 5nn
Kidd
nn
vioiauou.
requiring the determination of question* of fact for etch alleged
McHinnis, 1 N. D. 331, 48 N. W. 221.
W. 70.
N
73
, v n
A8
'
u.
Kelly,
7
Specific performance decreed in case of Plummer v.
Conditions may be varied, when. Rosa v. Page, 11 N. D. 458,,92
K a „tor
.
essential to specific pertormanc
and mutual
.

assent in contract
Consideration
Mnson. 13 N. D. 107, 99 N. W. 1083.
.
Damages in lieu of specific performance. 20 L.R.A. 752.
t
coa
inconvenience, oi a|B|traC
K.,uitable enforcement for limited time to prevent public
which is against public poller. 1 L.R.A. (N.S.) 1032.
ow.
L.BA
.
16
240;
L.R.A.
Effect of Incapacity specifically to perform. 12
who h
Ri»ht to specific performance or injunction during lifetime of one
leave tne earn ,
or is about to convey, property in violation of his agreement to
218.
(N.S.)
L.R.A.
18
.
death, to the complainant
nt .
81
Specific performance of oral contract to devise land in ^n
xmprovements mace. 38
services or furnishing support where no possession is taken or
#
L.R A ( N S ) 75°
of making improvements,
oral contract to convey real estate In consideration
_
where possession not taken. 33 L.R.A. (N.S.) 534.
L.K.A-I^b
.
of contract to provide for intended husband or wife. 12
,
for parties to contemplated
of agreement oh part of third person to make provis.on
T.

" ^'TO

.

^^^!^"

—of

,

S

^^•it«^i
during

*^<^j*J5«Z*

ite%ll. or to leave propcrtv,
period elapsing oeioro
promisor's lifetime, as affected by brevity of
continue
death. 9 L.R.A. (N.S.) 157.
promisor's
„„____j - of
child
n * cl
»kl
P
of4 surren 0
consideration
of contract to give child share of estate in
prescribing mode of adoption.
to promisor, as affected by noncompliance with statute
8
policy to third person.
promise bybeneficiary to pay proceeds of life insurance
.

ii£
6
A
J^f c?ntract 'bctween

40

or contemplated
husband and wife to compromise pending

divorce suit. CO L.R.A. 412.
of contracts for the sale of corporate stock.
81 L.R.A.(N.S.) 500.

135

Am.

.
. ft t t> a
*o8:
St. Rep. 689; 60 L.R.A. 508.

*S;

TO.

-*r

<N.b.) 85*.
into possession and making improvements. 3 L.R.A.
precedent to^sii, t to enf orce contract
Tender or navmcnt of conMderat -cm na condition
of option. 24 L.B AJ£.».> **• .
to convey realty consummated by vendor's exercise
specific performance.
16 Am.
Inadequacy of mn-idcratinn as ground for refusing

„._.„..

Dec. 299; 14 L.R.A.(N.S.) 317.
-i contract
, on tract ior
sale
for s*io
performance ol
Lack of consideration an defense to action for Fnecifie
of corporate stock. 50 L.R.A. 507; 31 L.R.A.(N.S.) 498.
rlng adeouacv
ade(» uac y
performance
specific
for
complaint
oJ
Necessity in a
JjJ
enforced.
19 L.R.A
of consideration for contract sought to be
So L.K.A.
Am. Dec. 132; 50
Laches or delav as har to suit for specific performance. 54

.win*

tra

6

"

^

n in
price or
j»
j"j « 8 "J*
°Delay of'iifant or feme covert in paying purchase
for sale of land of which time is not of the
action for specific performance of contract

Performance of contract affecting real estate
L.R.A.(N.S.) 924.
fa other state or country. 69 L.R.A. 681; 23
vm9m „
n , Unt.
of a contract for conveyance of land
M,v iurisdiction of suit for specific performance
constructive service of process against a
upon
rest
jurisdiction
territorial
the
withiJ

^SrisdirUon^r^SW^to'deVree

2
simlla r

e

r

"°A s°to
2

fa*

CaL

specific

Civ. Code, | 3384, see

^

Krouee

v.

M

Woodward, 110 C.L

neither can be compelled. Neither party
6 7193. Remedy mutual.
specifically to perform it nnless the other
to an obligation can be compelled
specifically to perform everyparty thereto has performed, or is compellable

When
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thing to which the former is entitled under the same obligation, either completely or nearly so, together with full compensation for any want of entire
performance. [R. C. 1905, § 6610; Civ. C. 1877, § 1995; R. C. 1899, § 5025.]

In order to give right to enforcement of contract bv decreeing specific performance
there must be mutuality of remedy. J. I. Case Threshing Mach. Co. v. Fanwworth,
28 S. |). 432, 134 X. \V. 819.
SpcciHc performance of land contract cannot be enforced unless both parties are bound
by contract. I gland v. Kolb. 23 X. D. 158. 13+ X. \V. 879.
Specific performance only action maintainable where time for delivery of deed has
arrived before suit is brought for price. Shelly v. Mikkclsov.. 5 X. D. 22. 63 X. W. 210.
Written acceptance of oiler for withdrawal binds hoth parties. Townsend v. Kennedy,
« S. D. 47, 60 X. W. 164.
Party must be able to perform " completely or nearly so." Black Hills Bank v. Kellogg,
4 8. D. 312, 56 X. \\ 1071.
Inapplicable to contract mutual as to obligation and remedy. Pederson t. Dibble, 12
X. I). 572, 98 X. \V. 411.
Performance by party seeking to enforce specific performance of contract, is prerequisite where there is no mutuality of remedy.
Kuudttou v. Kobinson. 18 X. L>. 12,
lib X. W. 1051.
.'Winn for specific performance mar be maintained upon contract for conveyance of
land signed only by vendor. BcddowY Flage, 22 X. D. 53, 132 X. W. 637.
s ["'' <• performance will not he mined uiium* contract
U definite in its terms. Sbum*>> v. Kitzman. 28 S. I). 577. 134 X. \\ 325.
Necessity of mutuality of remedy and what is. 27 Am. St. Kcp. 173.
Enforcement of option contracts. 21 L.R.A. 131; 118 Am. St. Hep. 592.
Right to specific performance of option to purchase as affected by lack of mutuality
of obi •.•ration.
G L.R.A.(X.S.) 403.
'lendi r or payment of consideration as a condition precedent to a suit for the specific
performance of a contract to convey realty conbummated bv the vendee's exercise of an
option. 24 L.R.A.fX.S.) 91.
Mutuality of remedy as affecting jurisdiction of action for specific performance of
contract for sale of stock. 50 L.K.A. 506; 31 L.R.A.fX.S.) 496.
.Mutuality of obligation as a condition of right to specific performance of a continuing
contract. 6 L.R_A.(X.S.) 391; 38 I..H.A. X.S.
452.
When purchaser at judicial sale compelled to complete purchase. 21 L.R.A. 45.
Specific performance of contract signed by beneficiary but not by holder of legal title.
3 l..H.A.(X.S.' 884.
As to similar provision in Cal. Civ. Code, i 3386, see Lattin v. Hazard, 91 Cal. 87,
27 Pac. 515; Krouse v. W oodward, 110 Cal. 63S, 42 Pac. 1084.
.

•

i

.

I

)

§ 7194. Presumption as to reLef for not transferring. It is to be presumed
that the breach of an agreement to transfer real property cannot be adequately
relieved by pecuniary compensation and that the breach of an agreement to
transfer personal property ean be thus relieved. [R. C. 1905, § 6611; Civ. C.
1877, § 1996; R. C. 1899, § 5026.]
Contract for lease of realty for ninety-nine years is a transfer. First Nat. Bank t.
Spear, 12 S. D. 108, 80 X. W. 166.
Vendee of land cannot be required to accept deed, unless vendor has title reasonably
Black Hills Bank v. Kellogg, 4 S. D. 312, 56 X. W. 1071.
free from doubt.
Presumption that breach of agreement to transfer real property cannot be adequately
relieved bv pecuniary compensation, is not conclusive. Xelson v. Lybeck, 21 S. D. 223,
111 X. W\ 546.
As to action for damages for breach of contract to transfer personalty. Lumley
Miller, 23 S. D. 16, 119 N. W. 1014.
Allegation that remedy at law is inadequate, is unnecessary in complaint for specific
performance of contract to sell land. Steensland v. Xoel, 28 S. D. 522, 134 N. W. 207.
When specific performance of a valid contract will bo refused, the refusal not being
became the property is of anv particular class. 128 Am. St. Rep. 382.
As to similar provision in Cal. Civ. Code, | 3387, see Glock v. Howard & W. Colony
Co 123 Cal. 1, 43 L.R.A. 199. 69 Am. St. Rep. 17, 55 Pac. 713; Aikman v. Sanborn,
5 Cal. Unrep. 961, 52 Pac. 729.

.

,

§ 7195. Spec flc performance compelled though contract signed only byone. A party who has signed a written contract may be compelled specifically
to perforin it. though the other party has not signed it, if the latter has performed or offers to perform it on his part and the case is otherwise proper
[R. C. 1905, § 6612; Civ. C. 1877, § 1997;
for en forcing specific performance.
R. C. 1899. § 5027.1
V> riti« « contract to sell land enforceable against owner, though signed only by him.
(lire v. Harris. 14 S. 1). 537. 80 X. W. 624; McPherson v, Fargo, 10 S. D. 611, 74 N. W.
IU57. 65

Am.

St. Rep. 723.
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Action for specific performance may be maintained upon contract for conveyance of
land signed only by vendor. BeddowV Flage, 22 N. D. 53, 132 X. W. 637.
Right of party not bound because he did not rign the contract, to enforce «pccifte
penormance against a party who did sign. 6 L:R.A.(N.S.) 307; 28 L.R.A.(N.S.) 680.

A

§ 7196. Compelled though penalty imposed or damages liquidated.
contract otherwise proper to be specifically enforced may be thus enforced,
though a penalty is imposed or the damages are liquidated for its breach
aud the party in default is willing to pay the same. [R. C. 1905, § 6613;
Civ. C. 1877. § 1998; R. C. 1899,
§ 5028.]
Right to specific performance as affected I»v provision for Inundated damages. 8
L.R.A.(N.S.) 210.
Stipulation for liquidated damages in contract not to encrage in business, as affecting
equitable jurisdiction to enjoin broach thereof.
10 L.R.A. N.S.) 204.
As to similar provision in Cal. Civ. Code, 5 3389, see Glock v. Howard k W. Colony
Co., 123 Cal. 1, 43 L.R.A. 199. 69 Am. St. Hep. 17, 55 Pac. 713; Fleishman v. Woods,
133 Cal. 256, 67 Pac. 276; Aikman v. Sanborn, 5 Cal. Unrep. 961, 52 Pac. 729.
(

§ 7107. What obligations cannot be enforced.
The following obligations
fan not be specifically enforced
1. An obligation to render personal servVe.
2. An obligation to employ another in personal service.
3. An agreement to submit a controversy to arbitration.
4. An agreement to perform an act which the party has not power lawfully
to perform when required to do so.
5. An agreement to procure the act or consent of the wife of the contracting
party or of any other third person
r,
6. An agreement, the terms of \vl eh are not sufficiently certain to make
the precise act which is to be done clearly ascertainable. [R. C. 1905, § 6614
Civ. C. 1877, § 1999; R. C. 1899, § 5029.1
;

<

Right to mandatory injunction to compel gpecitlc performance of contract for serv20 L.R.A. 167.
performance of r«<rtr"<ts of service considered with reference to the general
principles which define the limits of equitable jurisdiction.
6 L.R.A.(N.S.) 1115.
Of contracts calling for services of a personal nature. 140 Am. St. Rep. 55.
8. Specific performance of agreement to submit to arbitration.
15 L.R.A. 142.
6. Certainty in contract requisite for specific performance.
2G Am. Dec. 661.
Uncertainty as to time, as affecting right to specific performance. 2 L.R.A.(N.S.) 221.
1.

ices.

Specific

§ 7198. When it cannot be enforced against one. Specific performance cannot be enforced against a party to a contract in any of the following cases:
1. If he has not received an adequate consideration for the contract.
2. If it is not as to him just and reasonable.
3. If his assent was obtained by misrepresentation, concealment, circumvention or unfair practice of any party to whom performance would become
due under the contract, or by any promise of such party which has not been
substantially fulfilled or,
4. If his assent was given under tbe influence of mistake, misapprehension
or surprise, except that when the contract provides for compensation in case
of mistake, a mistake within the scope of such provision may be compensated for and the contract specifically enforced in other respects, if proper
to be so enforced. [R. C. 1905. § 6615 Civ. C. 1877, § 2000; R. C. 1899, § 5030.]
As to similar provision in Cal. Civ. Code,
3391, see Kelly v. Central P. R. Co., 74
;

:

tj

Am.

St. Rep. 470, 16 Pac. 3*6; Morrill v. Everson, 77 Cal. 114, 19 Pac. 190;
Ward v. Yorba. 123 Cal. 447, 56 Pac. 58.
1. Specific performance of contract for sale of land worth one thousand six hundred
dollars for consideration of five hundred and fifty dollars will not be decreed. Phelean v.
Xeary, 22 6. D. 265, 117 X. W. 142.
35 L.R.A.
3. Fraudulent expression of opinion as a defense to specific performance.

Cal. 557, 5

43.1.

Fraud as defense to specific performance of contract for sale of corporate stock. 50
L.R.A. 508; 31 L.R.A. (SB.) 500.
38
Specific performance in case of misrepresentation as to location of property.
L.R.A. (X.S.) 306.
RfWt of concealment or misrepresentation of fact affecting value of real estate by
purchaser who seeks specific performance. 30 L.R.A.(Ni>.) 766.
1671
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performance of a

contract induced thereby. 15 L.RJk.(N.S.) 81.
Right to specific performance as affected by vendor's ignorance of race or character
of purchaser. 32 L.K_A.(X.S.) 125.

§ 7199. Same in favor of one. Specific performance cannot be enforced
in favor of a party who has not fully and fairly performed all the conditions
precedent on his part to the obligation of the other party, except when his
failure to perform is only partial and either entirely immaterial or capable
of being fully compensated, in which case specific performance may be compelled upon full compensation being made for the default. [R. C. 1905, § 6616
Civ. C. 1877, § 2001 R. C. 1899, § 5031.1
{Substantial performance of building contract entitles to pay, though there are alight
omissions. Aldrieh v. Wilmarth. 3 S. D .123, 54 N. \V. 811.
Builder contractor cannot recover, unless substantial compliance. Hulst v. Asso.,
• 8. D. 144. 68 N\ \V. 200.
Purchaser of 7-foot, not required to receive 6-foot binder. Oabome k Co. v. Martin,
4 6. D. 297, 96 N. VV. 005.
Contract to convey land " by good and sufficient warranty deed " not complied with by
deed containing an exception of a mortgage. Fletcher v. Anrett, 4 S. D. 615, 57 N. W.
;

°15.

Failure of purchaser to promptly perform, which is capable of exact compensation,
performance of contract at suit of assignee of purchaser.
J. I.
Ca*e Tlireshing Much. Co. v. 1-arnt.worth. ^8 S. O. 432, 134 N. \V. 810.
§ 7200. Cannot be when title imperfect. Arj agreement for the sale of property cannot be specifically enforced in favor of a seller who cannot give to
the buyer a title free from reasonable doubt. [R. C. 1905, § 6617; Civ. C. 1877,
§ 2002 ; R. C. 1899, § 5032.]
Purchaser of land cannot be compelled to accept deed, unless title reasonably clear.
Easton v. Loekhart, 10 N. D. 181, 86 N. W. 697; Black Hills Bank v. Kellogg, 4 8. D.
will not prevent specific

812. 56 N.

W.

1071.

Written contract not expre«sing agreement may be revised. Littlejohn t. Creamery
Co., 14 S. D. 312, 85 N. W. 588.
Reformation of deed of probate judge to lot in town site. McVeagh t. Burns, 2 S. D.
83, 48 X. W. 835.
Purchaser under contract for snip of real property not liable in damages for refusing
to accept property with cloud on title. Godfrey v. Rosenthal. 17 S. D. 452. 97 N. W. 365.
Allowing vendor reasonable time to perfect title by decree for specific performance.
30 L.R.A.(N.S.) 25.
Right of vendee to specific performance with abntcmcnt f rom purchnse price, where
vendor

is unible to convey good and unincumbered
L.R.A.(N.S.) 1195.

title.

10

L.RJMN.S.)

117;

38

When

enforced against subsequent holder. Whenever an obligation in respect to real property would be specifically enforced against a particular person it may be in like manner enforced against any other person
claiming under him by a title created subsequently to the obligation, except
a purchaser or incumbrancer in good faith and for value and except also that
any such person may exonerate himself by conveying all his estate to the
person entitled to enforce the obligation. [R. C. 1905, § 6618; Civ. C. 1877,
§ 2003 ;R. C. 1899, § 5033.]
As to similar provision in Cal. Civ. Code, I 3393, see Blakeman v. Miller, 136 Cal.
138, 89 Am. St. Rep. 120, 68 Pac 587.

§ 7201.

Article

8.

— Revision and Rescission of Contracts.

§ 7202. For fraud or mistake. When through fraud, or mutual mistake of
the parties, or a mistake of one party which the other at the time knew or
suspected, a written contract does not truly express the intention of the parties,

may be revised on the application of a party aggrieved so as to express that
intention so far as it can be done without prejudice to rights acquired by
third persons in good faith and for value. [R. C. 1905, § 6619; Civ. C. 1877,
§ 2004; R. C. 1899, § 5034.]

it

Written contract for conveyance of

title

may

be

reformed,

when.

Littlejohn

Creamery Co.. 14 S. D. 312. 85 N. W. 588.
As to canity revising contract which, by mistake, describes too much land.
Travelers* Ins. Co., 14 N. D. 88, 108 N. W. 405.

Benesb

v.
v.
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Jurisdiction of equity to cancel instrument on ground of fraud. 5 L.R.A.(N.S.) 1086.
Tower of equity to take jurisdiction of suit to cancel insurance policy for fraud, and
to enjoin action at law on the policy. 12 L.RJL(N.S.) 881.
Jiirixliction of suit to reform deed of land in another state or country. 69 L.R-A. 685
Re formation of deeds as Against persons not in being. 8 L.R-A. (N.S.) 66.
Relief from deed prepared by grantee which does not protect the grantor's rights.
13 L.R.A.(K.S.) 1089.
Reformation of instruments on the ground of mistake. 30 Am. St. Rep. 621; 117 Am.
St. Rep. 227.
Reformation of contract because of mistake of law as to its effect. 28 L.R.A.(N.S.)
'
900.
Reformation of insurance policy for mistake of soliciting agent. 11 L.R.A.(N.S.) 357.
Reformation of mortgage after foreclosure, 39 L.R.A.(N.S.) 90.
Parsons, 65 CaL 2S0,
As to similar provision in Cal. Civ. Code, | 3399, see Higgins
3 Pac. 881; Penslcv v. McPAddcn, 68 Cal. 611, 10 Pac. 179; Cleghorn v. Zumwalt. 83 Cal.
155, 23 Pac. 294; Ward v. Waterman, 85 Cal. 438, 24 Pac. 930; West Coast Lumber Co.
v. Apfield. 86 Cal. 335, 24 Pac. 993; WiUon v. Moriartv, 88 CaL 207, 26 I'ac. 85;
Stevens v. Holman, 112 Cal. 345, 53 Am.. St. Rep. 216, 44"Pac 670; Holt v. Holt. 120
r
Cal. 67, 52 Pac. 119; Capclli v. Dondero, 123 Cal. 324, 55 Pac. 10. .7; San Jose Ranch
Co. v. San Jose Land 4 Water Co., 132 Cal. 582, 64 Pac. 1097; Gardner v. California
Guarantee Invest. Co.. 137 Cal. 71, 69 Pac. 844; Kurcka v. Gates, 137 Cal. 89, 68 Pac.
850; Kee v. Davia, 137 Cal. 456, 70 Pac. 234; Enos v. Stewart, 138 Cal. 112, 70 Pac.
1005; South Tulo Independent Ditch Co. v. King, 144 Cal. 450, 77 Pac. 1032.

§ 7203. Intention to make equitable agreement presumed. For the purpose
of revising a contract it must be presumed that all the parties thereto intended to make an equitable and conscientious agreement. [R. C. 1905, § 6620
Civ.C. 1877, § 2005; R. C. 1899, § 5035.]
As to similar provision in Cal. Civ. Code, i 3400, ace San Jose Ranch Co. v. San
Jose Land A Water Co., 132 Cal. 582, 64 Pac. 1097.
§ 7204. Court may inquire what instrument was intended to mean. In revising a written instrument the court may inquire what the instrument was
intended to mean and what were intended to be its legal consequences and is
not confined to the inquiry what the language of the instrument was intended to be. [R. C. 1905, 6621 ; Civ. C. 1877, § 2006; R. C. 1809, § 5036.]
Aa to similar provision in Cal. Civ, Code, i 3401, see Ward v. Waterman, 85 CaL
488, 24 Pac. 930; San Jose Ranch Co. v. San Jose Land A Water Co., 132 Cal. 682, 64
Pac. 1097.

§ 7205. First revised, then enforced. A contract may be first revised and
then specifically enforced. [R. C. 1905, § 6622; Civ. C. 1877u § 2007; R. C.

1899, § 5037.]
2
Necessity for reforming Insurance policy before recovery In cam of mistake.
L.R.A.(X.S.) 648.
Action on policy as bar to action to reform it. IS L.RJMN.S.) 907.
As to similar provision in Cal. Civ. Code, f 3402, Fee San Jose Ranch Co. t. San Jose
Land A Water Co., 132 Cal. 582, 64 Pac. 1097; Gardner v. California Guarantee Invest.
Co., 137 Cal. 71, 69 Pac. 844; Kee v. Davis, 137 Cal. 466, 70 Pac. 294.

The rescission of a written contract may be
§ 7206. When adjudged.
adjudged on the application of a party aggrieved
1. In any of the cases mentioned in section 5934 or,
2. When the contract is unlawful for causes not apparent upon its face and
the parties were not equally in fault; or,
3. When the public interest will be prejudiced by permitting it to stand.
;

[R. C. 1905, § 6623; Civ. C. 1877, § 2008; R. C. 1899, § 5038J.
Aa to equity rescinding contract which described more land than one

of the parties
supposed. Benesb t. Travelers' Ins. Co., 14 X. D. 39, 109 N. W. 405.
Right to cancellation of contract made with foreign corporation because it has not
complied with the laws entitling it to do business within the state. 21 L.R.A.(X.S.) 707.
Aa to similar provision in CaL Civ. Code, § 8406. see Joshua Hendy Mach. Works v.
American Steam Boiler Ins. Co., 86 Cal. 248, 21 Am. St. Rep. 33, 24 Pac. 1018; Toby
t. Oregon P. R. Co., 98 Cal. 490, 33 Pac. 550; Kelley v. Owens, 120 Cal. 502, 47 Pac
869, 52 Pac. 797; Smith t. Blandin, 133 Cal. 441, 66 Pae. 894; Hartwig t. Clark, 138
Cal. 6C8, 72 Pac. 149; Donnelly v. Rees, 141 Cal. 56, 74 Pac. 433.

§ 7207. Not for mere mistake. Rescission cannot be adjudged for mere
mistake, unless the party against whom it is adjudged can be *restored to sub.

>

<

.

.
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same condition as if the contract had not been made. [K. C.
1905, § 6624; Civ. C. 1877, § 2009; R. C. 1899, § 5039.]
On allowing rescission of contract. Wolfinger v. Tbomas, 22 S. D. 57, 133 Am. St.

stantially the

W. 100.
to similar provision in Cal. Civ. Code, I 3407, see
Am. St. Rep. 91, 29 Pac. 329; Tobv v. Oregon P. R.
Maddock v. Russell, 1Q9 Cal. 417, 42 Pac. 139; Jurgens
Cal. 161, 45 Pac. 1054, 46 Pac. 386; Kelley v. Owens, 120
797.
B«p. 900, 115 N.

As

56, 28

Goodrich

v.

Lathrop, 94 CaJ.

Co., 98 Cal. 490. 33 Pac. 550;
New York L. Ins. Co., 114
Cal. 502. 47 Pac. 369, 52 Pac.

v.

On adjudging the rescission of
§ 7208. Compensation may be required.
a contract the court may require the party to whom such relief is granted to
make any compensation to the other which justice may require. [R. C. 1905,
§

6625; Civ. C. 1877, § 2010; R. C. 1899, § 5040.]
Contract vendor who rect'ived check for first payment but neglected to give notice of
protest upon nonpayment because of bank's insolvency, was obliged to pay back amount
of check before he could cancel contract. Mankey v. Hoyt, 27 S. D. 561, 132 X. W. 230.
As to similar provision in Cal. Civ. Code,
3408, see Goodrich v. Lathrop, 94 Cal.
66, 28 Am. St. Rep. 91, 29 Pac. 329; Toby v. Oregon P. R. Co., 98 Cal. 490, S3 Pac. 550;
ft

Kelley

v.

Owens, 120 Cal. 502, 47 Pac. 369, 52 Pac. 797.

Article

9.

— Cancellation op

Instruments.

§ 7209. When adjudged. When a written instrument, or the record thereof,
may cause injury to a person against whom such instrument is void or
voidable, such instrument may, in an action brought by the party injured, be
adjudged void and the same be ordered to be delivered up for cancellation
and the record thereof canceled, whether extrinsic evidence is necessary to
show its invalidity or not. [R. C. 1905, § 6626; Civ. C. 1877, § 2011; R.

C

1895,

§ 5041.1
Complaint for cancellation of fraudulent deed should state facta showing the plaintiff
to Ite entitled to such relief.
Xation v. Cameron, 2 D. 347, 11 X. \V. 525.
Junior mortgagee has action to cancel prior mortgage voidable as to himself. Rosen-

baum

v. Fobs, 4 S. D. 184, 56 N. W. 114.
Cancellation of lis pendens improperly filed.

Hale

v.

Griaby, 12 S. D. 198, 80 N.

W.

199.

Instrument no cloud upon title if invalidity appears on face. Grant County v. Mortgage Co.. 3 S. D. 390, 53 X. \V. 746; Morris v. McXight, 1 X. D. 266. 47 X. VV. 375.
Instrument not invalid on its face, when evidence required to show its invalidity.
Roscnhaum v. Fobs, 4 8. D. 184, 56 X. W. 114.
Certifiratc of sale not void on its face. Brace v. Van Eps, 12 S. D. 191, 80 N. W. 197.
Cancellation of instruments for forgery. 92 Ant. St. Rep. 272.
Cancellation notwithstanding a defense at law. 9 Am. St. Rep. 859.
Right to cancellation of contract made with foreign corporation because it baa not
complied with the laws entitling it to do business within the state. 21 L.R-A.(X.S.) 707.
Equity jurisdiction to cancel oil or gas lease for failure to develop the leased prem34 L.R.A.(X\S.) 34.
Power of equity to cancel false record. 14 L.R.A.(X.R.) 304.
False statements as to use to which property is to be put as ground for rescission
Of deed. 32 L.K.A.(X.S.) 127.
Right, as against subsequent bona fide purchaser, to avoid deed because of false
impression, induced by fraud, as to contents or character of paper signed.
36
ises.

L.I?.A.(X.S.) 537.
Mistake of law as to effect of instrument as ground of cancellation of Instrument.
28 l..K.A.(X.S.) 785.
May deed of real property executed by an incompetent not judicially declared such be
avoided in an action at law. 19 L.R.A*(X.S.) 461.
Power of equity to take jurisdiction of suit to cancel policy for fraud and to enjoin
action at law on'tho policy. 12 L.R.A.( X.S.) 881.
Retention of policy as waiver of insurer's mistake or fraud as to right to cancel.

67 L.R.A. 710.
As to himilar provision in Cal. Civ.'Code.
3412, see Wiard v. Brown, 59 Cal. 194:
Castro v. Harry. 79 Cal. 443, 21 Pac. 946; Ingram v. Smith, 83 Cal. 234, 23 Pac. 298;
Brndlev v. Anglo-American Gas Control Co, 102 CaL 627, 36 Pac. 1011; Angus v.
Craven, 132 Cal. 691, 64 1'ac. 1091.
ft

§ 7210. Partial cancellation. When an instrument is evidence of different
rights or obligations it may be canceled in part and allowed to stand for the
lesidue.
[R. C. 190ov § 6627; Civ. C. 1877, § 2013; R. C. 1899, § 5042.f
As to fcimilar provision in Cal. Civ. Code. I 3414. see Joshua Hendy Mach. Works r.
American Steam Boiler Ins. Co., 86 Cal. 248, 21 Am. St. Rep. 33, 24 Pac 1018.
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Article

10.

— Preventive

§§ 7211-7213

Relief.

Preventive relief is granted by injunction, pro§ 7211. How granted.
visional or final. [R. C. 1905, § 6628; Civ. C. 1877, § 2014; R. C. 1899, § 5043.]
Railroad cannot be enjoined from operating road on its own property until payment
of damages to other property in neighborhood. Hyde v. Minnesota, D. & P. R. Co., 24
8. D. 386, 123 N. W. 849.
§ 7212. Provisional injunctions. Provisional injunctions are regulated by
the code of civil procedure. [R. C. 1905, § 6629; Civ. C. 1877, § 2015; R. C.
1899, § 5044.]
§ 7213. When final injunction granted. Except when otherwise provided
this chapter, a final injunction may be granted to prevent the breach of
an obligation existing in favor of the applicant:
1. When pecuniary compensation would not afford adequate relief.
2. When it would be extremely difficult to ascertain the amount of compensation which would afford adequate relief.
3. When the restraint is necessary to prevent a multiplicity of judicial

by

proceedings;

or,

When

4.

1877,

5

the obligation arises from a trust.
2016; R. C. 1899, § 5045.]

[R. C. 1905, § 6630; Civ. C.

Railroad cannot be enjoined from operating road on its own property until payment
of (In mages to other property in neighborhood. Hyde v. Minnesota, D. & P. R. Co., 24
"
S. D. 3*6. 123 N. W. 849.
.
Injunction in aid of lowest bidder on public contract.. 26 L.R.A. 711; 30 L/R.A.(N\S.)
127
against trespasses on real estate. 11 Am. Dec. 498; 53 Am. Rep. 346; 99 Am.
St.

H«-i>

731.

against repeated trespass. 13 L.R.A.(N\S.) 173; 21 L.R.A.(N.S.) 417.
to prevent trespass of animals or fowls.
48 L.R.A.(N.S.) 179.
46 L.R.A.(N.S.) 5.
to protect trees on boundary.
again«t breach of agreement "by railroad company as to crossing provided for in
deed to railroad of riirht of wry. 48 L.R.A.IN.S.) 388.
to prevent Interference bv railroad with crossing stipulated for in deed to railroad of risrbt of wav. 48 L.R.A.fX.S.l 378.
against construction or use of crossing provided for in deed to railroad of right
Of way. 48 L.R.A.(N.S.) 389.
-against waste of oil or gas causing injury to neighboring wells. 48 LJt.A.(N.8.)

—

170.

90 Am. St. "Rep. 634.
to prevent breach of contract.
against improper use of leased premises. 59 Am. Dee. 70.
Right to enjoin rale under a power in a mortgage against which the statute of limitations has run. 6 L.R.A.(X.S.) 510.
Doctrine of comparative injury in suit to enjoin nuisance. 31 L.R.A.(N.8.) 881; 39

L.RJUX.S.)

580.

As to similar provision in Cal. Civ. Code, | 3422, see McLaughlin v. Del Re, 64 Cat.
472, 2 Pac. 244; Spreckels v. Hawaiian Commercial ft Sngar Co., 117 Cal. 377, 49 Pac.
353.
1 Am. St. Rep. 374.
1. Irreparable injury, what is within the meaning of the law of.
XecesMty that injury be irreparable. 43 L.R.A.(N.S.) 262.
Insufficiency of allegation of irreparable injury in action to enjoin trespass to cut
timber. 22 L.R.A. 239.
As ground for injunction against collection of illegal taxes. 22 L.R.A. 704.
as affecting right to injunction against erection, maintenance or removal of
fences or gates on ground of nuisance. 7 L.R.A.fN.S. ) 78.
Injunction against sale of, or proposal to sell real property to person, ot for purpose
regarded as undesirable. 44 L.R.A.(X.S.) 228.
against the publication of letters. 49 Am. Dec. 180.
Injury to one's business or interests as ground for an injunction against an illegal
business establishment not directly affecting other property. 45 Ij.R.A.(X.8.) 827.
2. Effect of stipulation for liquidated damages in contract not to engage in business,
upon equitable jurisdiction to enjoin breach thereof. 10 L.R.A.(N.S.) 204.
Injunction to prevent breach of stipulation to handle or use the product of one producer only, 10 L.R.A.(X.S.) 475.
against breach by employe of agreement not to engage in a competing business.
16 L.R.A.(X.S.) 389.
against breach of covenant not to enter another's employment as affected by distinction between procuring specific performance of contract and preventing injury to
business. 35 L.R.A.(N.S.) 119.
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Injunction to prevent employe from entering service of rival in violation of agreement. 31 L.R.A.(N.S.) 249.
3. ^Injunction against trespass to cut timber on ground of multiplicity of suits.
22
Multiplicity of suits as ground for injunction against collection of illegal taxes. 22
L.R-A. 703.
as ground for injunction to compel or prevent erection, maintenance or removal
of fences or gates. 7 L.R.A.) N.S.) 55.
Power of equity to take jurisdiction because of multiplicity of actions at law for
personal injuries growing out of a single act. 20 L.R.A.{X.S.) 848; 35 L.RJMX.S.)
491.
4. Surety's right prior to obtaining a judgment or Hen to enjoin principal's transfer
of property to defraud him.
15 L.lLA.iN.h.) 484.
Right to injunction during lifetime of one who has conveyed or is about to convey
18
troperty in violation of agreement to leave same at his death to complainant.
.R.A.(\\S.) 218.
Right to injunction against transfer by husband in fraud of wifes support.
18
L.R.A.(X.S.) 1156.

§ 7214.

When

injunction not granted.

An

injunction cannot be granted

To stay

a judicial proceeding pending at the commencement of the action
is demanded, unless such restraint is necessary to
prevent a multiplicity of such proceedings.
2. To stay proceedings in a court of the United States.
3. To stay proceedings in any other state upon a judgment of a court of
that state.
4. To prevent the execution of a public statute by officers of the law for
the public benefit.
5. To prevent the breach of a contract, the performance of which could
not be specifically enforced.
6. To prevent the exercise of a public or private office in a lawful manner
by the person in possession.
7. To prevent a legislative act by a municipal corporation.
[R. C. 1905,
§ 5631; Civ. C. 1877, § 2017; R. C. 1899, § 504G; 1901, ch. 108.]
Not granted to restrain trespass upon realtv except in special caseB. Beatty v. 8mith.
1.

in

which the injunction

14 S. D. 24, 84 N. \Y. 208.
Not granted to oust defendant pending action of ejectment. Cathalicon Co. v. Ferguson. 7 S. D. 503. 64 N. W. 539; Cole v. Cady. 2 D. 29. 3 X. W. 322.
Owner restrained from interfering with another'* possession pending appeal cannot
maintain ttlier action for possession in justice court. Dennett v. Reisdorfcr, 15 S. D.
466, 90 X. \V. 138.
District court may entertain jurisdiction of action to enjoin pure food commission
from destroying plaintiff's business. State ex ret Ladd v. District Ct., 17 N. D. 285,
15 L.R.A.(X.S.) 331, 115 X. W. 675.
against pleading the statute of limitations. 51 Am. Dec 700; 75 Am. Dec. 84.
As to similar provision in Cat. Civ. Code, | 3423, see People ex rel. Atty.-Oen. v.
Phasfa Countv. 75 Cal. 179, 16 Pac. 776; Pavne v. English, 79 Cal. 540, 21 Pac 952;
fipreckela v. Hawaiian Commercial & Sugar Co., 117 Cal. 377, 49 Pac. 353; Wright v.
Superior Ct., 139 Cal. 469, 73 Pac. 145; Glide v. Superior Ct, 147 Cal. 21, 81 Pac. 225.
1. Right to enjoin prosecution of collusive suit in court of co-ordinate jurisdiction.
11 L.R.A.(N. S.) 581.
Application to governing body of municipality for relief, as condition of right of
eitir.en to maintain suit to enjoin action by municipality.
8 L.R.A.(X.S.) 574.
Right to enjoin garnishment of wages because of rule of employer providing for discharge of employes whose wages are garnished. 6 L.RJMX-S.) 491.
Injunction against repeated garnishment of exempt wages. 10 L.RJMN.S.) 983.
against criminal proceedings. 21 L.R.A. 84; 2 L.R.A. ( X.S. ) 631; 25 L.R.A.(N.S.)
193; 34 L.R.A.(N.S.) 454; 35 Am. St. Rep. 670.
against sale of personal property under execution. Ill Am- St. Rep. 97; 30
L.R.A. 99.
to prevent clouds on titles by execution sales. 62 Am. Dec. 523.
to restrain the collection of taxes and assessments. 69 Am. Dec. 198; 22 L.R.A.
699.

against 8Ale of property for illegal taxes. 69 Am. Dec. 198; 49 Am. Rep. 287;
53 Am. Rep. 110.
against enforcement of judgment as aid to equitable set-off against judgment
35 L.R.A.(XJ>.) 142.
creditor.
48 L.R.A.
-against enforcement of judgment on betting and gambling contracts.

23

Am. Rrp. 622;

847.
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Injunction against enforcement judgment for want of jurisdiction or against judgment*
which are void. 31 L.R.A. 200.
30 L.R.A. 700.
for errors and irregularities.
31 L.R.A. 747.
for a<-fenee« existing prior to rendition.
—for matters arising subsequently to rendition. 30 L.R.A. 560.
Power of equity to enjoin enforcement of "judgment in action at law, in ordeT to retain
25 L.R.A. ( S.S.) 8 ~ s
th** status quo pending an appeal from such judgment.
21 L.R.A. 71;
5. Injunction against action or proceedings in foreign jurisdiction.
25 L.R.A.(N.S.) 207; 56 Am. Rep. 663; 59 Am. St. Rep. S80.
25
against action or proceeding in foreign jurisdiction to prevent fraud.
L,R.A.(N.S.) 268.
vT
na
against suit in another state to evade local exemption laws. 15 L.R.A. (VS.) 1008.
Jurisdiction to restrain legal proceedings with respect to land in another state or
country. 69 L.R.A. 689; 7 L.R.A. (N.S.) 114.
6. One having prima facie title to omce will not be restrained from exercising conState v. Herreid. 10 S. D. 16, 71 N. W. 319.
trol pending litigation.
Granting of temporary injunction restraining county oflicers from removing their
'Offices pending determination of contest, in relation thereto was not abuse of discretion.
Shaw v. Circuit Ct., 27 S. D. 49, 129 N. \V. 90T.
State v. Thorsen,
7. Npt granted to prevent legislative act" by municipal corporation.
9 S. D. 149, 68 N. W. 202, 33 L.R.A. 532.
Injunction against illegal act* of municipal and other public corporation*, 2 Am.
St. Rep. 92.
against enactment of municipal ordinance*. 36 Am. St. Rep. 440$ 13 L.R.A.
844; 2 L.K.A.<N.S.) 152.
against enforcement of ordinances. 118 Am. St. Rep. 372.
against prosecutions under ordinances. 21 L.R.A. 86.
Right of taxpayer, in absence of statute, to enjoin unlawful expenditure* by municipality.
36 L.R,A.(*i.S.) 1.
.

*

CHAPTER

111.

SPECIAL RELATIONS OF DEBTOR AND CREDITOR.
Article

General Principles, §§ 7215-7219.
Fraudulent Instruments and Transfers,

I.

2.

§§ 7220-7223.

Article 1.— General Principles.

A debtor within the meaning of this chapter is
§ 7215. Debtor defined.
one who by reason of an existing obligation is or may become liable to pay
to another whether such liability is certain or contingent,
[R. C.

money

1905, § 6632; Civ. C. 1877, § 2018; R. C. 1899, § 5047.]
Sureties on bonds are debtor* within meaning of this section.

Conner v. Corson,
13 S. D. 550, 83 N. W. 588.
A* to debt and obligation not being aynonymou*. Sonneayn t. Akin, 12 N. D. 227,
07 IS \V.
As to similar prorision in Cal. Civ. Code, f 3429, see Melvin v. 6tate, 121 Cal. 16,
53 Pac. 416.
.

.

>

i

§ 7216. Creditor defined. A creditor within the meaning of this chapter
one is whose favor an obligation exists by reason of which he is or may
become entitled to the payment of money. [R. C. 1905, § 6633 Civ. C. 1877,

is

;

2019: R. C. 1899,

§ 5048.]
Should be liberally construed in relation to fraudulent transfers. Soly y. Aasen, 10
N. D. 108, 86 N. \V. 108.
Vendor, as to wbom sale U void by reason of his mental incapacity, it a " creditor."
First Nat. Bank v. Calkins, 16 S. D. 445, 93 N. W. 646.
" Creditor " includes one existing before chattel mortgage. Pierson v. Hickey,
11
S. D. 46, 91 N. W. 339.
§ 7217. Fraud only vitiates debtor's contract.
In the absence of fraud
every contract of a debtor is valid against all his creditors existing or subsequent, who have not acquired a lien on the property affected by such contract.
[R. C. 1905, § 6634; Civ. C. 1877, § 2020; R. C. 1899,
§ 5049.]
Transfer of funds made in good faith before judgment not fraudulent McLaughlin
T. Bank, 6 D. 406, 43 N. W. 718.
debtor may pay one creditor in
§ 7218. Creditors may be preferred.
preference to another, or may give to one creditor security for the payment

§

A
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[B. C. 1905, § 6635; Civ. C. 1877,
; R. C.
1899, § 5050.]
In absence of fraud debtor may prefer one creditor to another. Merer B. & 8. Co. v.
bhenkberg Co., 11 8. D. 620, 80 N. W. 126; Jones v. Meyer, 7 8. D. 152, 63 N. W. 773;
Church v. Foley, 10 8. D. 74. 71 N. W. 759; Sandwich Mfg. Co. v. Max, 5 8. D. 125, 58
N. W. 14, 24 L.R.A. 524; Red River Bank v. Barnes, 8 N.D. 432, 79 N. W. 880; Jewett
v. Downs, 6 8. D. 319, 60 N. W.
76; First Nat. Bank v. North, 2 8. D. 480, 61 N. W. 96;
Salomonson v. Thompson, 13 N. D. 182, 101 N. W. 320; Wannemacher v. Merrill, 22
W. D. 46, 132 N. W. 412.
Debtor may execute trust deed of all his property for benefit of those who will
their claims for proportion received. Joas v. Jordan, 21 8. D. 379, 113 N. W. 73.
Debtor can prefer by giving chattel mortgages. Creation of lien does not ere*
fund. Cutter v. Pollock, 4 N. D. 205, 59 N. W. 1062.
Preference by mortgage or sale as an assignment for creditor*. 37 L.R.A. 337.
Conveyance or transfer to indemnify sureties or indorsee as a voluntary
i

for creditors. 31 L.R.A.(N.8.) 332.
Right of insolvent debtor to transfer his assets to a third person, w.ho is to apply the
proceeds to the claims of such creditors as he sees fit. 21 L.R.A.(N.S.) 513.
Effect of taking an excessive amount of property from debtor in payment of a claim
as a fraud against other creditors. 21 L.R\A.(N.S.) 222.
flight of creditor to purchase from debtor. 36 L.R.A. 335.
As to similar provision in Cal. Civ. Code, g 3432, see Merced Bank v. Ivett, 127 Cal.
134, 59 Pac. 393.

§ 7219. Order of resort among creditors. When a creditor is entitled to
resort to each of several funds for the satisfaction of his claim and another
person has an interest in or is entitled as a creditor to resort to some, but not
all of them, the latter may require the former to seek satisfaction from those
funds to which the latter has no such claim so far as it can be done without
impairing the right of the former to complete satisfaction and without doing
injustice to third persons.
[R. C. 1905, § 6636; Civ. C. 1877, § 2022; R. C.
1899, § 5051.)
Order of resort among creditora. Bee Bank v. Moline, Milburn, Stoddard Co., 7 N. D.
201, 73 N. W. 727.

Article

2.

— Fraudulent

Instruments and Transfers.

§ 7220. Transfers with intent to defraud creditors void. Every transfer
of property or charge thereon made, every obligation incurred and every
judicial proceeding taken with intent to delay or defraud any creditor or
other person of his demands is void against all creditors of the debtor and
their successors in interest and against any persons upon whom the estate
of the debtor devolves in trust for the benefit of others than the debtor.
[R. C. 1905, § 6637; Civ. C. 1877, § 2023; R. C. 1899, § 5052.]
Conveyance by insolvent with secret trust void as to attaching creditors. Newell
Wagneaa, 1 N. D. 62, 44 N. W. 1014; Bank v. Crawford, 4 D. 167, 28 N. W. 855.
Ward.
Conveyance with sole object to secure honest debt not fraudulent. Paulson
4 N. D. 100, 58 N. W. 792.
Conveyances to defraud a creditor void an to all. Daisy Roller Mills v. Ward, 6
N. D. 317, 70 N. W. 271; Shauer v. Alterton, 151 U. S. 607, 38 L.ed. 286; Burt
Gotzian * Co., 102 Fed. 937, 43 C. C. A. 59.
Fraudulent grantee cannot hold land as security for advances. Daisy tRoller Mills
Ward. 6 N. D. 317, 70 N. W. 271; Shauer v. Alterton, 151 U. 8. 607, 38 L.ed. 286,
Burt v. Gotzian & Co., 102 Fed. 937, 43 C. C. A. 59.
Fraudulent conveyances. Knowledge of grantee. Suspicious circumstances exciting
inquiry. Transfer to relative raises no presumption of fraud. Fluegel, Jr., v. Benschet.
7 N. D. 276, 74 N. W. 996.
As to assignment of threshing lien, see Faber v. Wagner, 10 N. D. 287, 86 N. W. 963.
As to chattel mortgage, see Bergman v. Jones, 10 N. D. 520, 88 N. W. 234.
Consent of mortgagor for mortgagee to sell property for his own benefit raises presumption of fraud. Greely v. Winaor, 1 S. D. 117, 55 N. W. 325, 36 Am. St. Rep. 720.
As to sufficiency of allegations in complaint and answer under this section, see Probert v. McDonald, 2 8. D. 495, 51 N. W. 212.
Complaint to set aside conveyance to defraud creditors and rtate that debtor hae con
veyed all his property. Probert v. McDonald, 2 8. D. 495, 51 N. W. 212, 39 Am. 8t. Rep.
T.

796.

Term

" creditor " includes all parties

86 N. W. 108.
A statement of the law.

Young

v.

who have demands.

Soly v. Aasen, 10 N. D. 108,

Harris, 4 D. 367, 32 N.

W.

97.
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takes conveyance or assignment to aid .or abet scheme to defraud
creditors cannot hold fraudulent instrument or any interest under it. Burt v. C. Gotzian
& Co., 102 Fed. 937, 43 C. C. A. 59; Herman v. McKinney, 47 Fed. 758.
Conveyance of homestead from husband to wife not fraudulent as to creditors. First
•
State Bank v. O'Leary, 13 S. D. 204, 83 N.~W. 45.
Assignment made to delay or defraud creditors is void as to them. (State) Enderlin
Bank v. Rose, 4 X. D. 319, 58 Ni W. 514, 26 L.R.A. 593.
Whether transfer is fraudulent is question of mtcnt. Dalrymplc v. Loan &. Trust Co.,
9 N. D. 306, 83 X. VV. 245; Cahn v. Bank, 1 S. D. 237, 46 X. W. 185.
Red River
Reservation of exemptions in assignment for creditors not fraudulent.
Valley Bank v. Freeman, 1 X. D. 196, 46 X. VV. 36.
Property fraudulently conveyed is subject to levy under execution. Salernonson t.
Thompson, 13 X. D. 182, 101 X.*W. 320.
Fraudulent intent is vital fact which renders conveyance void. Stevens v. Meyers, 14
•
N. D. 398. 104 X. \Y. S29.
Bill of sale to son without consideration with secret agreement to pay certain creditors
is void as in fraud of creditors.
Hall v. Feency, 22 S. D. 541, 21 L.R.A.(X.S.) 513, 18

One who knowingly

.

,i

X. W. 1038.
Verdict may be directed where, upon undisputed facts, instrument on which rights of
parties depends, being pledge, chattel mortgage or absolute conveyance of title, with
secret reservation of interest, is void. Walklin v. Horswill, 24 S. D. 191, 123 X. W. 668.
Redemption of property from execution sale by judgment debtor in name of another
is a fraudulent conveyance.
Lynch v. Burt, 132 Fed. 417.
As to what are voluntary transfers, see notes, 7 Am. Dec. 362; 14 Am. Dec. 7C3-, 28
Am. Rep. 721.
Presumption that voluntary transfers are in fraud of creditors. 119 Am. St. Rep. 556.
Pre-existing debt as consideration for bona fide purchase of .property not negotiable.

36 L.B.A. 161.
•

When will a purchaser of property for less than its value,- without fraudulent intent,
be regarded as a trustee for creditors. 5 L.R.A.(N.S.) 395.
Rights and title of parties under fraudulent conveyance. 34 Am. Dec. 765.
Purchaser's ignorance of debtor's fraudulent intent in conveyance to him. 36 L.R.A
338.
Effect of vendee's knowledge of fraudulent intent. 34 Am. St. Rep. .395.
Effect of fraudulent conveyance on title of fraudulent grantee as to 'parties not creditors. 67 L. R.A. 889.
.Effect of fraudulent conveyance on title of bona fide purchaser from fraudulent '.
grantee. 67 L.R.A. 891; 28 Am. Dec. 688; 28 Am. Dec. 734.
Effect of fraudulent conveyance on title conveyed by bona fide purchaser to one having.knowledge of the fraud. 67 L.'ILA. 8.98.
Invalidation by participation in debtor's fraud of transfer for good consideratidnv
•

"

,

32 L.R.A. 33.

.

Participation by purchaser in vendor's fraud which will invalidate transfer for good
consideration. 32 L.R.A. 33.
Participation by creditor in fraudulent intent of debtor which will make a transfer
to pay or secure his debt invalid as to other creditors. 31 L.ILA. 60'J.
Effect of relationship to show participation by creditors in debtor's fraudulent intent.
31 L.R.A. 645.
Transfers between husband and wife as fraudulent conveyances. 19 Am. St. Rep.
657; 20 Am. St. Rep. 715; 90 Am. St. Rep. 497.
Bnrden of proof as to fraud against creditors in transfer from husband to wife. 56
L.R.A. 823.
Validity of arrangement *f or household finances as against husband's creditors. 43

L.R.A.(N.S.) 685..
Admissibility of declarations by vendor made out Of court as to his purpose In making
a conveyance or transfer attacked as fraudulent as against creditors. 41 L. R.A.( N.S.) 1.
Federal courts following state decisions as to questions in -relation to fraudulent transfers of property.
40 L.R.A.( N.S.) 420.
Recovery of nonezempt property conveyed to avoid nonexistent or unfounded demand.
1 L.R.A.(X.S.) 1007.
Declarations of vendor, as evidence against his vendee to show fraud. 42 Am. Dec. 631.
Transfers of exempt property. 20 Am. Rep. 150.
Right of grantee to avoid actions for the purchase price. 30 Am. Rep. 517.
Proof of fraud. 11 Am. St. Rep. 757.
Relief from fraudulent conveyance after death of grantor. 135 Am. St. Rep. 32D.
Relief in equity from fraudulent conveyance at instance of one of the patties.
7 Am.
St. Rep. 587.
Right of grantor to obtain relief from fraudulent conveyance. 15 Am. Dec. 5»9.
Right of client to recover property placed in name of his attorney in order to defraud
creditors.
37 L.R.A. (X.S.) 161.
As to similar provision in Cal. Civ. Code, f 3439, see Windhaus v. Bootz, 3 Cal. Unrep.
351, 25 Pac. 404; Fraaciteo v. Aguirre, 94 Cal. 180, 29 Pac. 495; Salisbury v. Burr, 114
1679
!
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Cal. 451, 48 Pic. 870; Murray v. Murray, 115 Cal. 266. 37 L.R.A. 62fi, 53 Am. St. Rep.
97, 47 Pac. 37; First Nat. Bank v. Menke, 128 CaL 103, 60 Pac 675; Tuera t. Tuers,
131 Cat. 625,'63 Pac. 1008; Greer t. Greer, 135 Cal. 121, 67 Pae.^0; Roberta v. Burr,

135 CaL 158, 67 Pac. 46.
§ 7221. Transfer of personalty without change of possession presumed
fraudulent. Every sale made by a vendor of personal* property in his possession.^ under his' control and -every assignment of personal property, unless
the same is accompanied by an immediate delivery and followed by an actual
and Continued change of possession of the property sold or. assigned, shall be
presumed to be fraudulent and void as against the creditors of the vendor or
assignor, or subsequent purchasers or incumbrancers in good faith and for
value, unless those claiming under such sale or assignment make it appear
that the same was made in good faith and without any intent to hinder,
delay or defraud such creditors, purchasers or incumbrancers. [R. C. 1905,
§ 6638; Civ. C. 1877, J 2024; 1893, ch. 78, § 1 ,'R. C. 1895, § 5053.]

.

•

free from fraud in inception Is not invalidated by subsequent fraudulent
Wriglit v. Lee, 10 S. D. 263. .72 X. VV. 895.
Possession may be by agent, and tl.at agent mav be vendor. Grady v. Baker, 3 D.

Assignment
acts.

.

296, 19 X. VV. 417.
Filing chattel mortgage is equivalent to actual delivery and continued change -of
possession.
Reicliert v. Simons, 6 D. 2.10. 42 X\ W. 057.
Transfer of personal property must be accompanied by open and visible. change in possession, or it will be void as to creditors.
Sliauer v. Alterton,' 151 U. S. 607, 38 I».ed.
286, 14 S. Ct. R. 442; Conrad v. Smith, 2 X. D. 403, 51 X. \V. 720; Howard v. Dwight.
8 S. D. 398. 66 X. W. 935; Greeley v. Winsor, 1 S. D. 117. 45 N. VV. 325, 36 Ar». St.
Rep. 720;. Longley
Daly, 1 S. D. 257, 46 X. \V. 247; Black Hills Mercantile Co. v.
Gardiner, 3 S. D. 246, 58 X. W. 557; Xoyes v. Belding. 6 S. D. 629, 62 N. VV. 953; First
Xat. Bank v. Comford*. 4 D. 167, 28 X. VV. 855; Conrad v. Smith, 6 X. D. 337, 78 X. W.
815; State v. Elevator Co., 6 N. D. 41, 68 X. VV. 81; Morrison v. Oium, 3 N. D. 76, 64
N. W. 288.
Question of cjiange of possession is one for jury. Roscnbaum v. Hayes, 8 N. D. 461, 79
N. .VV. 987: Rosen ha urn v. Hayes. 10 X. D. 311, 86 N. VV. 973.
Assignment accompanied by immediate change of possession not fraudulent. Wright
Lee, 10 S. "D/ 263, 72 X. W. 895.
Question of fraudulent intent is one of fact and not law; First Xat. Bank v. Calkins,
D. 411, 81 X. VV. 732; First Xat. Bank v. McMillan, 9 S. D. 227, 68 N. W. 537.
Recording of mortgage answers purpose of immediate delivery. Pierson v. Hickey, 16
8. D. 46, 91 X. W. 339?
Where tliere is transfer of title as well as of possession this section has no application. Walklin v. Horswill, 24 S. D. 191, 123 X. W. 6C8.
Has no application to pledge of corporate stock any more than it would to any choie
in action evidenced by writing.
State Bkg. & T. Co. v. Taylor, 25 S. D. 677, 19
L.R.A.IX.S.) 523, 127 N. W. 590.
Retention of possession by grantor as showing fraudulent intent. 31 L.R.A. 635.
22
Sufficiency of change of possession as regards creditors by delivery to carrier.
L.R.A. 425.
Estoppel of one who permits title to real property to stand in another's name to assert
title as against tatter's creditors. 30 L.R.A.(X.S.) 1.
Rights of purchaser of personal property who temporarily leaves it in possession of
vendor, because of inconvenience of taking immediate possession, as against subsequent purchasers from, or attaching creditors of, the vendor. 25 L.R.A.(X.S.> 604.
Change of possession sufficient as against creditors and subsequent purchasers. 17
Am. Dec. 340.
Is failure to take immediate possession upon sale of chattels cured by taking possession before attachment of the particular right or lien of the person attacking the sale.
28 L.R.A.(X.8.) 214.
Xccessity of delivery to protect purchaser against creditors of seller of an undivided
interest in personalty not in his possession. 31 L.R.A.{X.S.) 1162.
Overcoming presumption of fraud flowing from retention of possession.
24
L.R.A.(X.S.) 1131.
Law governing necessity of change of possession. 64 L.R.A. 35S, 361.
Necessity for change of possession to uphold sale under chattel mortgage as against
creditors of former owner. 36 L.R.A.(X.S.) 1018.
Setting aside pledged or mortgaged property retained by pledgor or mortgagor on his
own premises, or under his own control, as a delivery or change of possession. 25
L.R.A.(X.S.) 525.
Effect of chattel mortgagee taking possession before any specific right or Hen of creditors has attached to cure original defect in mortgage as against creditors.
2ft
LJt.A.(X.S.) 110. \

US.
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Validity of • chattel mortgage of stock of merchandise at affected by a prof Won or
agreement giving the mortgagor the possession with power of tale. 18 L.R.A. 604; 36

LJUMXJS.) 1181.
At to similar provision in Cal. Civ. Code, | 3440, see Watson v. Bodgers, 58 Oal.
.401; Hesthal v. My 1m. 53 Cal. 628; Merrill v. Hurlburt, 63 Cal. 494; Kelly v. Murphy.
70 Cal. 560, 12 Pac. 467; Newell v. DMmond. 74 CaL 46, 16 Pac 363; Tregear v. Etiwanda Water Co., 76 Cal. 537, 0 Am. St. Rep. 245, 18 Pac. 658; Brown t. Bank of Napa.
77 Cal. 544, 20 Pac. 71; Morgan v. Doll, 81 Cal. 93, 5 L.R.A. 579, 15 Am. St. Rep. 34, 22
Pac. 331; Bunting
Saltz, 84 Cal. 168, 24 Pac. 167; Bull
Bray, 89 Cal. 286, 13 L.R.A.
576, 26 Pac. 873; Brown v. O'Neal, 95 Cal. 262, 2D Am. St. Rep. Ill, SO Pac 538; FreeHens Ir v, 3 Cal. Unrep. 536, 30 Pac. 792; Kirk v. Roberts, 3 Cal. Unrep. 871, 31
man
Pac. 620; Porter v. Bucher. 98 Cal. 454, 33 Pac. 335; Banning v. Mnrlcau, 101 Cal. 238,
35 Pac. 772; Howe v. Johnson. 107 Cal. 67, 40 Pac. 42; Brown v. Clinc. 109 Cal. 156, 41
Pac. 862; Bank of Ukiah v. Gibson, 109 Cal. 197, 41 Pac, 1088, 1010; Duboia v. Spinks.
114 Cal. 280, 46 Pac. 95; Lilienthal v. Ballou, 6 Cal. Unrep. 179. 65 Pac, 251; Matteucci
t. Whelan, 123 Cal. 312, 63 Am. St. Rep. 60, 55 Pac. 990
Feeley v. Boyd, 143 CaL 282.
65 L.R.A. 943, 76 Pac. 1029.

.

;

A

creditor can avoid tho
§ 7222. When only act of debtor void for fraud.
act or obligation of his debtor for fraud only when the fraud obstructs the
enforcement by legal process of his right to take .the property affected by
the transfer or obligation.
[R. C. 1905, § 6639; Civ. C. 1877, § 2025; R. C.
1899, § 5054.1
Excess of value of security over debt secured raises no presumption of fraud on that
account. Black Hills Co. v. Gardiner, 5 8. D. 246, 58 N. W. 557.
As to similar provision in Cal. Civ. Code, | 3441, see Blanc v. Paymaster Min. Co., 95
CaL 524. 29 Am. St. Rep. 149, 30 Pac. 765.

§ 7223. When fraudulent intent question of fact. In all cases arising under
section 5599 or under the provisions of this chapter the question of fraudulent
intent is one of fact and not of law; nor can any transfer or charge be
adjudged fraudulent solely on the ground that it was not made for a valuable
consideration. [R. C. 1905, § 6640; Civ. C. 1877, § 2026; R. C. 1899, § 5055.]
Fraudulent intent must be alleged and made to appear. Dalrymple v. Trust Co.,
.

» N. D. 308, 83 N. W. 245.
First State
Transfer not fraudulent solelr for absence of valuable consideration.
Bank v. O'Leary, 13 8. D. 204. 83 N. W. 45.
Section not prevent court from directing verdict. First Nat. Bank v. North, 2 8. D.
480. 51 N. W. 96.
Conveyance from husband to wife while deeplv in debt not necessarily fraudulent.
First State Bank v. O'Leary, 13 8. D. 204, 83 N. W. 45.
Assignment for benefit of creditors; change of possession. Wright v. Lm, 10 8. D. 263,
72 N. W. 893.
Question of fraudulent intent is one of fact and not law. Probert v. McDonald, 2
8. D. 495. 51 N. W. 212. 39 Am. St. Rep. 796; Dalrvmple v. Trust Co., 9 N. D. 306, 83
N. W. 245: Gained t. White, 1 8. D. 434, 47 N. W". 524; Bergman v. JonM, 10 N. D.
620. 88 N. W. 284; Stevens v. Meyers, 14 N. D. 398. 104 N. W. 529.
Fraud as to creditors may be question of law where facts are undisputed. Hall v.
Feenrv. 22 8. D. 541, 21 L.R.A.(N.S.) 513, 18 N. W. 1038.
Verdict may be directed where opon undisputed facts instrument on which right* of
parties depends, being pledge, chattel mortgage or absolute conveyance of title, with
secret reservation of interest, it void. Walklin v. Horswill, 24 S. D. 191, 123 N. W. 668.
Effect of statutes making fraud a question for the jury where mortgagor of merchandise is left in possession with power of sale. 18 L.R.A. 611.
As to similar provision in Cal. C. Code, I 3442, see Roberts v. Burr. 6 CaL Unrep.
154. 54 Pac. 849; Poulson v. Stanley, 122 Cal. 655, 68 Am. St. Rep. 73. 55 Pac. 605;
Wolters v. Bossi, 126 Cal. 644, 59 Pac 143; Gray v. Brunold, 140 CaL 615, 74 Pac 303;
Re Vanca, 141 Cal. 624, 76 Pac 823.

CHAPTER

112.

SALES AND ASSIGNMENTS.
The

title

of the act of 1913 constituting this chapter reads as follows:

"An

act to

amend and re-enact chapter 221 of the Session Laws of North Dakota for 1907. entitled
'An act providing for the giving of notice by merchants to their creditors before making
sale of their entire stock or business.' " "Laws 1907, ch. 221, above mentioned, consisted of two sections, the first of which was evidently amended to make section 7224
here. The second section read as follows: " Present rule of evidence continued. Except
as expressly provided in this act, nothing therein contained nor any act thereunder
shall change or affect the present rules of evidence or the present presumptions of law."
106
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$ 7234. Fraud to sell entire stock of goods, when. The sale, transfer or
assignment, in hulk, of any part or the whole of a stock of merchandise, or
merchandise and fixtures pertaining to the conducting of said business, otherwise than in the ordinary course of trade and in the regular prosecution of
the business of the seller, transferrer or assignor, shall be void as against the
creditor of the seller, transferrer or assignor, unless the seller, transferrer,
assignor and purchaser, transferee and assignee, shall, at least five days before
the sale, make a full detailed inventory, showing the quality and, so far as
possible with exercise of reasonable diligence, the cost price to the seller,
transferrer and assignor of each article to be included in the sale ; and unless
the purchaser, transferee and assignee demand and receive from the seller,
transferrer and assignor a written list of names and addresses of the creditors
of the seller, transferrer and assignor with the amount of indebtedness due
or owing each, and certified by the seller, transferee and assignor, under oath,
to be a full, accurate and complete list of his creditors, and of his indebtedness and unless the purchaser, transferee and assignee shall, at least five days
before taking possession of such merchandise, or merchandise and fixtures,
or paying therefor, notify personally or by registered mail every creditor
whose name and address are stated in said list, or of which he has knowledge,
of the proposed sale and of the price, terms and conditions thereof.
[1913,
ch. 247, § 2; 1907. ch. 221, § 1.]
Sellers, transferrers and
§ 7225. Parties to whom this chapter applies.
assignors, purchasers, transferees and assignees, under this chapter, shall
include corporations, associations copartnerships and individuals. But noth«
ing contained in this chapter shall apply to sales by executors, administrators,
receivers, trustees in bankruptcy or by any public officer under judicial
process.
[1913, ch. 247, § 3.)
Any pur.
§ 7226. Accountability of purchasers not conforming hereto.
chaser, transferee or assignee, who shall not conform to the provisions of this
chapter shall, upon application of any of the creditors of the seller, transferrer or assignor, become a receiver and be held accountable to such creditors for all the goods, wares, merchandise and fixtures that have come into
his possession by virtue" of such sale, transfer or assignment.
[1913, ch. 247,
;

§ 4.]

§ 7227. Purchasers conforming hereto protected. Provided, however, that
any purchaser, transferee or assignee, who shall conform to the provisions of
this chapter shall not in any way be held accountable to any creditor of the
seller, transferrer or assignor for any of the goods, wares, merchandise or
fixtures that have come into the possession of said purchaser, transferee or
assignee by virtue of such sale, transfer or assignment. [1913, ch. 247, § 5.]
Constitutionality of bulk-sale legislation. 2 L.R.A.(N8.) 331; 20 L.R.A.(NJ8.) 160.
Statutory requirements on sale of stock of goods in bulk. 2 L.R.A.(N.S.) 331.
Applicability of statutes relating to sales of stocks of goods in bulk to transfer in
payment of a creditor. 12 L.R.A.(N.S.) 174.
Applicability of bulk-sales law to exempt property. 45 L.R.A. (N.S.) 497.
What kind or classes of property are within the operation of bulk- sale statutes. 2$
L.R.A.(N.S.) 758; 45 L.R.A.(N.S.) 495.
Is chattel mortgage within meaning of sales in bulk law.
12 LJLA.(N.&) 178.
What are "fixtures" within meaning of bulk-sale law. 34 L.R.A.(X.S.) 218.
Effect of misrepresentations in statement seller is required to make as a condition
of a valid sale in bulk. 45 I..R.A. (N.S.) 492.
Remedy of creditor* where tale ia made in violation of bulk sales law. 39 L.R.A.(N.S.)
•74,

Digitized by

Google

CIVIL CODE.

Nuisance

§§ 7228-7229

«

CHAPTER

113.

NUISANCE.
Abticlb

1.

2.

3.

General Principles,

§§ 7228-7233.

Public Nuisance, §§ 7234-7239.
Private Nuisances, §§ 7240, 7241.
Abticlb

1.

— General

Principles.

A

nuisance consists in unlawfully doing an act
7228. Nuisance denned.
or omitting to perform a duty, which act or omission either:
1. Annoys, injures or endangers the comfort, repose, health or safety of
others; or,
2. Offends decency; or,
3. Unlawfully interferes with, obstructs or tends to obstruct or renders
dangerous for passage any lake or navigable river, bay, stream, canal or basin,
or any public park, square, street or highway; or,

In any

4.

erty.

way

renders other persons insecure in life or in the use of propCiv. C. 1877, § 2047 ; R. C. 1899, § 5056.]

[R. C. 1905. § 6641

;

of nuisance or no nuisance is always a question of fact. Teinca v. Lally,
10 N. D. 153, 86 N. W. 856.
Railway stockyards in residence district of town may be prohibited as nuisance, irrespective of condition in which kept. Colton v. South Dakota Central Land Co., 25
8. D. 309, 28 U.A.(NA| 122, 126 N. W. 507.
Person contracting with drainage board is liable in tort for placing obstruction in
street and not upon contract.
Solberg v. Scblosser, 20 N. D. 307, 30 LJLA.(N.S.) 11U,
127 N. W. fll.
Auction as a nuisance. 20 L.R.A.(N.S.) 972.
Auction in street as a nuisance, subject to city control. 39 L.R.A. 678.
Driving foul air against a neighbor's windows as a nuisance. 9 L.R.A.(N5.) 695.
Stable for horses as a nuisance. 17 L.R.A.(N.S.) 1025; 32 Am. Rep. 141.
Storage of explosives as a nuisance. 16 L.R.A.(N.S.) 691; 38 L.R.A. 306.
Hospital as a nuisance. 29 L.R.A. (N.S.) 49.
Insane asylum or hospital for insane as a nuisance. 40 L.R.A.(N.S.) 647.
Undertaker's establishment as a nuisance. 31 L-R.A.(N.S.) 608.
Cemetery as a nuisance. 31 L.R.A.(N.S.) 945; 34 L.R.A. (N.S.) 565.
Dancing as a nuisance. 18 L.R.A. (N.S.) 699.
Pool selling as a nuisance. 10 L.R.A. (N.S.) 992; 21 L.H.A. (N.S.) 836.
Coasting as a nuisance. 42 L.R.A. (N.S.) 867.
Bees as a nuisance. 62 L.R.A. 133.
Spring guns, traps and other dangerous instruments on premises as a nuisance.
29 L.R.A. 158.
Projection of building or other structure over the boundary as a nuisance. 32
L.R.A.(N.S.) 1010.
Trees near boundary as a nuisance, 2 B. R. C. 901.
Noise with or without vibration incident to lawful industrial business as a nuisance.
IT L.R.A.(N.S.) 287.
Keeping of barking dogs as a nuisance. 7 L.R.A. (N.S.) 349.
Bowling alley as a nuisance. 40 L.R.A.(N.S.) 75.
Noise on street as a nuisance subject to municipal control. 39 L.R.A. 672.
Liability of railroad for creating a nuisance bv noise. 32 L.1LA. (N.S.) 371.
Use of soft coal as a nuisance. 13 L.R.A. (N.S.) 465.
Coal yards as a nuisance. 32 L.R.A. (NJ5.) 522.
Operation of brick kiln aa a nuisance. 2 L.R.A.(N.8.) 92.
Gas plant as a nuisance. 20 L.R.A. (N.S.) 466.
Authority of the legislature to declare what are nuiaanoea. 47 Am. St. Rep. 544.
Businesses and machinery which may be enjoined as nuisances. 51 Am. Rep. 467.
Debris in streams as nuisance. 30 Am. St. Rep. 551.
Offensive trades and manufactures as nuisance.
42 Am. Rep. 540.
Percolating of filthy water nuisance. 39 Am. Rep. 16.

The question

.

§ 7229. Public nuisance. A public nuisance is one which affects at the same
time an entire community or neighborhood, or any considerable number of
persons, although the extent of the annoyance or damage inflicted upon the
individuals may be unequal. [R. C. 1905, § 6642; Civ. C. 1877, § 2048; R. C.
1899, $ 5057 ]
1683
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Twenty years' maintenance of an obstruction in public
right.
Deadwood v. Hursh, 30 S. D. 450, 138 N. W. 1182.

What are public nuisances. 107 Am. St. Rep. 193.
Municipal control over smoke as a public nuisance.
L.R.A.(N.S.) 156; 32 LJt.A.(N.S.) 554.

Nuisance.
street will not ripen into

LJLA.(N.S.)

39

551;

18

§ 7230. Private nuisance. Every nuisance not included in the definition
of the last section is private. [B. C. 1905, § 6643; Civ. C. 1877, § 2049; R. C.
1899, § 5058.]
§ 7231. Nothing done under authority of statute deemed nuisance. Nothing
which is done or maintained under the express authority of a statute can be
deemed a nuisance. [R. C. 1905, § 6644; Civ. C. 1877, § 2050; R. C. 1899.
§

5059.1
Effect of legislative authority upon liability for private nuisance.
1 L.R-A.(N.S.) 49
Legislative authority to manufacture gas. as affecting nuisance. 20 L.R.A.(N.S.) 469.
Statutory authority to commit nuisance not to be presumed. 70-L.R.A. 579.
-

§ 7232. Liability of successive owners not abating. Every successive owner
of property who neglects to abate a continuing nuisance upon or in the use
of such property created by a former owner is liable therefor in the sampmanner as the one who first created it. [R. C. 1905, § 6645; Civ. C. 1877,
§ 2051 R. C. 1899, § 5060.]
Liabilities of erectors and continuers of nuisance. 14 Am. Dec. 336.
Liability for nuisance though due to the act or negligence of an independent con;

tractor. 76 Am. St. Rep. 399.
Liability of property owner for a nuisance which he did not create.
608.
Liability of vendee of property for nuisance.
59 Am. Rep. 351.

86 Am. St. Rep.

When a nuisance will support but one recovery and when it may support several.
128 Am. 8t. Rep. 959.
As to similar provision in Cal. Civ. Code, | 8483, see Castle v. Smith, 4 Cal. Unrep.
661, 36 Pac. 859.

§ 7233. Right to damages not prejudiced by abatement. The abatement of
a nuisance does not prejudice the right of any person to recover damages
for its past existence. [R. C. 1905, § 6646; Civ. C. 1877, § 2052; R. C. 1899,
§ 5061.]

Article

2.

— Public

Nuisance.

§ 7234. Not legalized by lapse of time. No lapse of time can legalize a
[R. C.
public nuisance, amounting to an actual obstruction of public right.
1905, § 6647; Civ. C. 1877, § 2053; R. C. 1899, § 5062.]
Twenty years' maintenance of an obstruction in public street will not ripen into
right.
Deadwood v. Hursh, 30 S. D. 450, 138 N. W. 1122.
Prescriptive right to maintain nuisance. 30 Am. St. Rep. 556.
to maintain a public nuisance. 53 L.R.A. 831.
to maintain nuisance caused by gas plant. 20 LJLA.(N.8.) 472.
of municipality or individual to pollute stream with sewage or other
substance. 25 L.R.A.(N.S.) 589.

§ 7235.

Remedies against.

1.

Indictment.

2.

A

civil

action

Abatement.

;

harmful

The remedies against a public nuisance are

or,

[R. C. 1905, § 6648 Civ. C. 1877, § 2054* R. C. 1899, § 5063.)
municipal corporation may under proper circumstances invoke the aid of a court of
equitv to restrain, prohibit or suppress a public nuisance.
City of Huron v. Bank.
8 S. D. 449, 66 N. W. 819, 59 Am. St. Rep. 769.
Municipality may enjoin illegal sale of intoxicating liquor. Britton v. Guy, 17 8. D.
688, 97 N. W. 1045.
Power of municipal corporations to determine what is a nuisance and to remove the
same. 27 Am. Dec. 98; 120 Am. St. Rep. 372.
Remedy for obstruction or destruction of rights of navigation. 59 L.RJk. 91.
Remedv for protection from pollution of source of municipal water supply. 11
L.R.A.IN.S.) 1166.
t B, R. C. 261.
1. Criminal responsibility of corporation for nuisance,
39 L.R.A.(NJ3.) 411.
of municipality for maintaining or permitting a nuisance.
for maintenance of dam in nonnavigable stream which creates a nuisance injurious
to public health. 22 L.R.A.(N.S.) 1259.
41 LJLA. 65$.
for maintenance of nuisance by servant, agent or partner.

3.

;

A
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How

far property right necessary to sustain action for nuisance.
15 L.R.A. 689.
Private right of action for public nuisance. 31 Am. Dec. 132; 25 Am. Rep. 533.
Who may obtain injunction against a public nuisance. 67 Am. Dec. 203 ; 52 Am. Rep.
574.
Private right of action for obstruction of navigable stream. 3 L.R.A.(N.S.) 112f>;
88 L.R.A.(N.8.) 763.
Doctrine of comparative injury in suit to enjoin nuisance. 31 L.R.A. (N.8.) 881.
Theory of nuisance as basis of recovery by abutter for injury to property from railroad in street. 36 L.R.A.(N.S.) 756.
Obstructions in highway preventing access to property except by a circuitous route
as a special injury entitling owner to maintain action for damages or to abate the
nuisance. 8 L.R.A.(N.S.) 227; 21 L.R.A.(N Js.) 75.
Interference with one's use of a highway as a special damage which will sustain an
action by him against the wrongdoer. 28 L.R.A.(N.S.) 1053.
Right of owner to recover damages to property from nuisance, not of a permaneut
character, existing before the commencement or at time of the renewal of the tenancy.
3 L.R.A. (NJS.) 1060.
Right of a municipality to maintain suit to enjoin a public nuisance. 51 1. 51 .A. 657.
Injunction against nuisances in water and water courses. 40 L.R.A. 465.
Injunction against nuisances affecting public morals, peace and good order and health
and safety. 41 L.R.A. 321.
Injunction against nuisances upon highways and streets. 42 L.R.A. 814.
Injunction against nuisances by railroads'and electrical companies. 44 L.R.A. 565.
Right of owner or occupant of neighboring property to enjoin maintenance of house
of prostitution. 11 L.R.A.(N.S.) 1060; 42 L.R.A.(N.S.) 1041.
a. Right to abate nuisances by destruction.
26 Am. Dec. 443; 44 Am. Rep. 111.
Right to abate nuisance by interference with fishing rights. 60 L.R.A. 524.
Right of municipality to maintain suit to abate nuisance. 51 L.R.A. 657.
State as proper party to maintain bill to abate nuisance in city street. 19 L.RJMN.8.)
1172.
t.

§ 7236, Indictment. The remedy by indictment is regulated by the penal
code and the code of criminal procedure. [E. C. 1905, § 6649 Civ. C. 1877,
§ 2055 R. C. 1899, § 5064.]
§ 7237. Civil action. A private person may maintain an action for a public
nuisance if it is specially injurious to himself, but not otherwise. [R. C. 1905,
§ 6650: Civ. C. 1877, § 2056; R. C. 1899, § 5065.]
Private action for public nuisance. 31 Am. Dec. 132; 25 Am. Rep. 533.
§ 7238. Abated by public officer. A public nuisance may be abated by any
public body or officer authorized thereto by law. [R. C. 1905, § 6651 Civ. C.
1877, § 2057; R. C. 1899, § 5066.]
;

;

;

Power
manner.

of health authorities to require alterations of private property in
24 L.R.A.(N.S.) 341.

a particular

§ 7239. By private person. Any person may abate a public nuisance which
specially injurious to him by removing or, if .necessary, destroying the
thing which constitutes the same without committing a breach of the peace
or doing unnecessary injury. [R. C. 1905, § 6652; Civ. C. 1877, § 2058; R. C.
1899, § 5067.]
Abatement of public nuisance by a private person without suit. 124 Am. St. Rep. 591.
is

Right of private citizen to destroy
il
kept for sale. 26 L.R.A.(N.S.) 996.
»v liquor illegally
8pecial damage from awning or structure overhanging street which will sustain
action by private person to abata it. 48 L.R.A.(N.S.) 173.

Article
§ 7240. Remedies against.
1.

A

2.

Abatement.

civil action

;

3.

— Private Nuisances.

The remedies against a private nuisance are

or.

fR. C. 1905, § 6653 Civ. C. 1877, § 2059 ; R. C. 1899, § 5068.]
Right of one in possession to maintain action for nuisance without proving title.
;

84 L.R.A. (N.S.) 660.

Right of lessee to maintain suit to abate a nuisance affecting possession.

3

L.R.A.(N.8.)

Nuisances that will be enjoined as interfering with the comfortable enjoyment of real
property. 10 Am. Rep. 674.
Injunction against threatened nuisance. 73 Am. Dec 113.
Right of property owner to damages or injunction for maintenance of eleotria light
plant in vicinity of his property. 27 L.RJMN.S.) 237.
Respective liabilities of landlord and tenant for nuisances to each other and to third
persons. 50 Am. Dec 776.
,
16S5
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Judgment
L.RJL 735.

in

suit to abate nuisance

Effect of legislative authority on

Maxims. of Jurisprudena.

ae bar to action for damages therefor.

5t

L.R.A.(X.S.)

131.

remedy for private nuisance.

1

§ 7241. How person may abate. A person injured by a private nuisance
abate it by removing or, if necessary, destroying the thing which conwithout committing h In each of the peace or doing
unnecessary injury. [R. C. 1905, § 6654; Civ. C. 1877, § 2060; R. C. 1899,

may

stitutes the nuisance

§ 5069.)
Right of injured person to abate nuisance.
Am. Rep. 111.

2B

Am.

Dec. 443; 43

Am. Rep. 24; 44

§ 7242. When notice required. When a private nuisance results from a
mere omission of the wrongdoer and cannot he abated without entering upon
his land, reasonable notice must be given to him In-fore entering to abate it.
[R. C. 1905, § 6655; Civ. C. 1877, § 2061 R. C. 1899, § 5070.J
;

CHAPTER

114.

MAXIMS OK JL'RISI'KIDKXCE.
be used and applied. The maxims of jurisprudence

herein§ 7243. How to
after set forth are intended not to qualify any of the foregoing provisions
of this code, but to aid in their just application.
[R. ('. 1905, § 6656; Civ. (X
1877, § 2062; R. C. 1877, § 2078; R. C. 1899, § 5071.]
Instruction defining terms " negligence
code
ami " m-gligt ntly " in exact language
is sufficient, where no more specific instruction wan asked.
Zilkr v. Jolinmni. ZZ V. D.
75. 132 X. W. 640, Ann. Cas. 1913E. 1005.
§ 7244. When the reason of a rule ceases, so slwnld
1905, $ 6657; Civ. C. 1877, § 2063; R. C. 1899, § 5072.]
Reason for a rule ceasing, rule itself ceases.
rov Min. Co

the,

rule itself.

|

K. C.

V 74
White, 10 S l»
X. W. 236, 42 L.R.A. 349; Trotter v. Life Ass., 9 S. b. 59G. 70 X. \V. 843. 62 Am
Rep.
887 Meade County v. iloehn, 12 S. D. 468. 81 X. W. 886 Hraithwaite v. Aiken, i N. D.
57, 49 X. W. 419; Sherwood v. Barnes County, 22 X. D. 310. 134 N. W. 38.
R. C.
§ 7245. When the reason is the same the rule should be the same.
1905, § 6658; Civ. C. 1877, § 2064; R. C. 1899, § 5073.
On second mortgagee acting under mistake of fact in paying and releasing fir«t mortgage, being entitled to restore same. Home Invest. Co. v. Clarson. 21 S. D. 72, 100 X. W.
607
As applied to purchaser of morteaged property paying outstanding debt. Barry
Stover, 20 S. D. 459. 129 Am. St. Rep. 941, 107 X. W. 672.
Purchaser holds mortgaged property free from mortgage, where record showed ttatisfaetion by mortgagee but not prior assignment to another.
McVay . Tousley, 20 S. D.
258, 129 Am. St. Rep. 927, 105 X. W. 932.
Applied in Lothian v. Western U. Telcg. Co.. 25 S. D. 319. 126 X. W. 621; Shearer v.
Hutterische, 28 S. D. 509. 134 N. W. 63: State v. Carlisle. 30 S. D. 475, 139 X. W. 127.
§ 7246. One must not change his purpose to the injury of another. [R. C.
1905, § 6659; Civ. C. 1877, § 2065: R. C. 1899. § 5074.]
'I

.

v.

M

.

|

§ 7247.

Any

one

may waive

the advantage of a law intended solely for

But a law established for a public reason cannot be contravened
by a private agreement. [R. C. 1905, § 6660; Civ. C. 1877, § 2066; R. C. 1899.
his benefit.
§ 5075.]
Register of deeds may waive payment of fees. Parrish v. Mahaney, 10 S. D. 876, 73
N. W. 97. 65 Am. St. Rep. 715.
Bond on appeal from justice court not waived by agreement of partiea. Brown v. Ry.
Co., 10 S. D. 633, 75 X. W. 198, 66 Am. St Rep. 730; Smith v. Coffin, 9 S. D. 502.
70 X. W. 636.
Accused may withdraw affidavit of prejudice filed and thus waive disqualification of
judge which was created by tiling such affidavit. State v. Ham, 24 S. D. 639, 124 N. W.
955. Ann. Cas. 1912A, 1070.
§ 7248. One must so use his own rights as not to infringe upon the rights
[R. C. 1905, § 6661 ; Civ. C. 1877, § 2067 ; R. C. 1899, § 5076.1
of another.
One shall not so use his own property as to " injure " another. Carrol! v. Rye Two.,
13 X. D. 458, 101 X. W. 894.
Kxprewon " rights of others" means legal rights and does not include all rights determined by our moral and ethical standards. Langer V. Goode, 21 N. D. 462, 131 N. W.
258, Ann. Cas. 1913D, 429, 1 N. C.
A. 772.
16S6
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Railway stockyards
spective of condition
309, 28 L.R.A.(N.S.)
The application of

in*

6 L.R.A.(N\S.)

In residence district of town may be prohibited as nnlsancc, irrein which kept. Colton v. South Dakota Central Land Co., 25 S. D.
122, 126 N. W. 507.
the maxim lie utere tuo ut alienum non Uedaa to injuries by blast
570.

§ 7249. He who consents to an act is not wronged by it.
[R. C. 1905,
§ 6662; Civ. n. 1877, § 2068; R. C. 1899, § 5077.]
Accused cannot object to bias of officer summoning jury where he consented to his
appointment. State v. Hayes, 23 S. D. 596, 122 X. W. 652.
On applicability of section to procure accounting as to partnership affairs. Gorman v.
Madden, 27 S. D. 319, 131 N. W. 290.
§ 7250. Acquiescence in error takes away the right of objecting to it.
[R. C. 1905, § 6663; Civ. C. 1877, § 2069; R. C. 1899, § 5078.]
Applicable to errors in procedure. Fyke v. Jamestown, 15 N. D. 157, 107 N. W. 359.
As to irregularity in directing verdict after receiving additional evid*«nce without
renewal of motion therefor, without objection being disregarded. Dring v. St. Lawrence
Twp., 23 S. D. 621, 122 N. W. 664.
"Acquiescence" means "to rest apparently satisfied without objection; a silent or
passive assent." Farr v. Semmler. 24 S. D. 290, 12J N. W. 835.
One who expressly consents to redundant bill cannot insist as matter of right that it
shall be stricken out. Whaley . Vidal, 26 9. D. 300. 128 X. W. 381.

§ 7251. No one can take advantage of his own wrong.
Civ. C. 1877, § 2070; R. C. 1899, § 5079.1
As to taking advantage of one's own wrong. 5 L.R.A. 344.

how

far abrogated bv statute.

[R. C. 1905, § 6664;

25 L.R.A. 564.
3 L.R.A.(N.S.) 726 ; 39 L.R.A.(N.S.)

Homicide as affecting devolution of property.
10fl8.

Murder

of insured as affecting right to insurance.

3 L.R.A.(N.S.) 727; 28 L.R.A,(N.S.)

875.

Fffect of homicide on right to probate will of fact that legatee
84 L.RJUN.S.) 967.

§ 7252. He who has fraudulently
treated as if he still had possession.
R. C. 1899, § 5080.]
§ 7253. He who can and does not
is deemed to have bidden it.
[R. C.

is

murderer of testator.

dispossessed himself of a thing may be
[R. C. 1905, § 6665; Civ. C. 1877, § 2071

forbid that which is done on his behalf
1905, § 6666; Civ. C. 1877, § 2072; R. C.
1899, § 5081.]
[R. C. 1905, § 6667
§ 7254. No one should suffer by the act of another.
Civ. C. 1877, § 2073; R. C. 1899, $ 5082.]
Relates only to law of evidence. Carroll v. Rye Twp.. 13 N. D. 458, 101 N. W. 894.
[R. C. 1905,
§ 7255. He who takes the benefit must bear the burden.
§ 6668; Civ. C. 1877, § 2074; R. C. 1899, § 5083.]
No one should be allowed to rely on what is beneficial to him and repudiate what la
not. in any instrument or transaction. Christiernson v. Hendrie & B. Mfg. & Supply Co..
26 S. D. 519, 128 N. W. 603.
§ 7258. One who grants a thing is presumed to grant also whatever is
essential to its use.
[R. C. 1905, § 6669; Civ. C. 1877, § 2075; R. C. 1899,
§ 5084.1
§ 7257. For every wrong there is a remedy. [R. C. 1905, § 6670; Civ. C.
1877, § 2076 ; R. C. 1899, § 5085.]
As authorizing wife to maintain action in her own name. King v. Hanson, 13 N. D.
85. 99

N

W.

1085.

§ 7258. Between those who are equally in the right or equally in the wrong
the law does not interpose. [R. C. 1905, § 6671 Civ. C. 1877, § 2077 R. C.
1899. § 5086.]
[R. C.
§ 725B. Between rights otherwise equal the earliest is preferred.
1905. § 6672; Civ. C. 1877, § 2078; R. C. 1899, § 5087.]
[R. C.
§ 7260. No man is responsible for that which no man can control.
1905, 5 6673; Civ. C. 1877, § 2079; R. C. 1899, § 5088.1
§ 7261. The law helps the vigilant before those who sleep on their rights
[R. C. 1905, § 6074; Civ. C. 1877, § 2080; R. C. 1899, § 5089.]
§ 7262. The law respect* form less than substance. [R. C. 1905, § 6675:
Civ. C. 1877, § 2081; R. C. 1899, § 5090.]
;

;

1
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respected than substance.

Henderson

v.

of Jurisprudence.

Hughes County, 13

S. D. 576,

f-.l

§ 7263. That which ought to have been done is to be regarded as done iu
favor of him to whom and against him from whom performance is due. [R. C.
1905, § 6676; Civ. C. 1877, § 2082; R. C. 1899, § 5091.]
Equity looks upon that as done which ought to have been done.

9 L.ILA. 104.

§ 7264. That which does not appear to exist is to be regarded as if it did
not exist. [R. C. 1905, § 6677; Civ. C. 1877, § 2083; R. C. 1899, § 5092.]
§ 7265. The law never requires impossibilities. [R. C. 1905, § 6678 Civ. C.
1877, § 2084; R. C. 1899, § 5093.]
Requirement of impossibilities. Woods
Sheldon, 9 8. D. 392, 69 N. W. 602; Lyons
t. Chicago, XL 4 St. P. R. Co., 28 S. D. 31, 35 L.R.A.(X.S.) 1219. 132 X. W. 679.
[R. C. 1905, § 6679;
§ 7266. The law neither does nor requires idle acts.
Civ. C. 1877, § 2085; R. C. 1899, § 5094.]
Idle ecu not required. Kirbv v. Telegraph Co., 7 S. D. C23, 65 N. W. 37, 30 L.R.A. 612
Troy Min. Co. v. White, 10 S.*D. 475, 74 N. W. 236, 42 L.R.A. 549; Loftue v. Shipping
As*o* 8 8. D. 201, 65 N. W. 1076; Magowan t. Groneweg, 16 S. D. 29, 91 X. W. 335;
Hyde v. Minnesota, D. & P. R. Co., 24 S. D. 386, 123 X. \V. 849.
;

;

Sale of hank's asset* by receiver to another bank in which he is interested will not be
vacated, where bank permitted it or was not thereby injured. Jackson v. First State
Bank, 21 S. D. 484, 113 X. W. 876.
As to when it would be requiring idle acts to require stockholders to formally meet and
authorize sale. Magowan v. Groneweg, 16 S. D. 29. 91 X. W. 335.
As to delivery of warehouse receipt as pledge of property without formality of transfer of possession.
State use of Hart-Parr Co. ». Robb-Lawrence Co, 17 X. D. 257, 16

L.R.A.(X.S.) 227, 115 N. W. 846.
Failure to find essential fact will not justify reversal where its existence would not
change ultimate result. McPherson v. Swift, 22 S. D. 165, 133 Am. St. Rep. 907, 116

N.

W.

76.

No tender is necessary before suit is brought for specific performance of contract to
convey land, where party insists that he is not bound by contract Beddow v. Flag*,
22 X. D. 53, 132 N. W. 637.
§ 7267. The law disregards trifles. [R. C. 1905, § 6680; Civ. C. 1877, § 2086;
R. C. 1899, § 5095.]
Error of nine cents in computing penalty and interest against land sold for taxes will
not invalidate sale. Bandow v. Wolvcn, 20 S. D. 445, 107 X. W. 204.
As to requiring bond without sureties as condition precedent. Ex parte Hawley, 22
8. D. 23, 15 L.R.A.(X.S.) 138, 115 X. W. 93.
§

§ 7268. Particular expressions qualify those which are general.
6681; Civ. C. 1877, § 2087; R. C. 1899, § 5096.]
Construction of conflicting statutes.

Phenix

Ins. Co. t. Perkins, 19 6.

[R. C. 1905,

D. 89, 101 N.

W.

1110.

[R. C. 1905,
§ 7269. Contemporaneous exposition is in general the best.
Civ. C. 1877, § 2088 R. C. 1899, § 5097.]
§ 6682
7270.
The
greater
contains
the
less.
[R.
Civ.
C. 1905, § 6683;
C. 1877,
§
R. C. 1899, § 5098.]
§ 2089
[R. C. 1905, § 6684; Civ. C. 1877,
§ 7271. Superfluity does not vitiate.
§ 2090: R. C. 1899, § 5099.]
Where claim complied with statute and contained error as to matter which need not
have been mentioned, it was sufficient as against subsequent purchaser and incumbrancer.
H. C. Behrena Lumber Co. v. Lager, 26 S. D. 160, 128 X. W. 698. Ann. Cas. 1913A, 1128.
[R. C. 1905, § 6685;
§ 7272. That is certain which can be made certain.
Civ. C. 1877, § 2091; R. C. 1899, § 5100.]
That Is certain which can be made certain. Coughran . Sundback, 9 8. D. 483, 70
;

;

;

N.

W.

644.

Construction which gives effect to. rather than one which defeats, instrument will ba>
adopted. Henniges v. Pasehke (Johnson), 9 X. D. 489, 84 X. W. 350.
Where one of two innocent persons must suffer by act of third, he by whose negligence
it happened must be the sufferer.
Sweatman v. Deadwood, 9 8. D. 380, 69 X. W. 582;
Reid v. Kellogg, 8 8. D. 596, 67 N. W. 687; Carroll v. Xisbet, 9 S. D. 497, 70 N. W. 634.
As to sufficiency of description in executory contract for sale of interest in land.
Schuyler v. Wheelon, 17 N. P. 161, 115 X. W. 259.
Office Of description in deed is not to identify premises, but to furnish means of identification.
Ford
Ford, 24 8. D. 644, 124 N. W. 1108.

§

§ 7273. Time does not confirm a void act.
2092; R. C. 1899, § 5101.]

[R. C. 1905,

§

6686; Civ. C. 1877,
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§ 7274. The incident follows the principal, not the principal the incident.
[R. C. 1905, § 6687 Civ. C. 1877, § 2093 R. C. 1899, § 5102.]
§ 7275. An interpretation which gives effect is preferred to one which
makes void. [R. C. 1905, § 6688; Civ. C. 1877, § 2094; R. C. 1899, § 5103.]
As to validity of election law of 1907. Morrow v. Wipf, 22 S. D. 146, 115 N\W. 1121.
Agreement by husband to deed land in return for mutual settlement and bill is not
eoDuslre and void. Burgess v. Burgess, 17 8. D. 44, 95 N. W. 279.
Statute susceptible of more than one interpretation must be given one which renders
statute constitutional. Bekkcr t. White River Valley R. Co., 28 S. D. 84, 132 N. W. 797.
7276.
Interpretation must be reasonable.
[R. C. 1905, § 6689; Civ. C.
§
1877, § 2095; 1899, § 5104.]
Interpretation rnuat bo reasonable. Redwater L. ft Canal Co. v. Reed, 26 S. D. 466,
128 N. W. 702; Stat* t. Donovan, 28 S. D. 136, 36 L.R.A.(N.S.) 167, 132 N. W. 698.
§ 7277. When one of two innocent persons must suffer by the act of a
third, he by whose negligence it happened must be the sufferer.
[R. C. 1905,
§ 6690; Civ. C. 1877, § 2096; R. C. 1899, § 5105.]
Payment of interest and principal to trustee in trust deed secured by note after he has
•ecretly transferred note and acts as agent for transferee, discharges indebtedness.
McVay
Bridgman, 21 S. D. 374, 112 N. W. 1138.
Purchaser holds mortgaged property free from mortgage, where record showed satisfaction by mortgagee but not prior assignment to another. McVay v. Touslcy, 20 S. D.
;

;

Am. St. Rep. 927, 105 N. W. 932.
See Sweatman v. I), adwood, 9 8. D. 380, 69 N. W. 588; Read
N. W. 687; Carroll v. Neabit, 9 8. D. 497, 70 N. W. 634.

258, 129

Kellogg, 8 S. D.

596, 67

CHAPTER

115.

DEFINITIONS AND GENERAL PROVISIONS.
§ 7278. Words to be understood in their ordinary sense. Words used in
statute are to be understood in their ordinary sense, except when a contrary intention plainly appears and except also that the words hereinafter
explained are to be understood as thus explained. [R. C. 1905, § 6691 Civ. C.
1877, § 2097; R. C. 1899, § 5106.]
Words to be understood in their ordinary sense. Kennedy v. Hull, 14 S. D. 234, 85
N. W. 223; State v. Tavlor, 7 8. D. 533, 64 N. W. 548; Grunow t. Simonitsch, 21 X. D.
277, 130 N. W. 835.
As to construction of statute giving M farm laborer " lien for wages. I-owe . Abrahamson, 18 N. D. 182. 19 L.R.A.(N.S.) 1039, 119 N. W. 241.
As to "cause of action " against which statute of limitations does not run while party

any

;

fs without the state, applying to mortgage foreclosure action.
Colonial ft U. 8. Mortg.
Co. v. Northwest Thresher Co.. 14 N. D. 147, 70 L.RA. 814, 116 Am. St. Rep. 642, 103
N. W. 915, 8 A. ft E. Ann. Caa. 1160.
" Business college " was not such school as is referred to in section 2859, PoL Code,
In relation to sale of liquor near school. Granger v. Lorcnzen, 28 S. D. 295, 133 N. W.

259.
It is not enough, that, through strained construction of words of ordinance in relation
to wooden buildings, violation of its terms may be predicated. Mawille v. Roeing, 19
N. D. 98, 26 L.R.A.(N.S.) 120, 123 N. W. 393.

Whenever
§ 7279. Word defined by statute has always same meaning.
the meaning of a word or phrase is defined in any statute, such definition is
applicable to the same word or phrase wherever it occurs, except when a contrary intention plainly appears. [R. C. 1905, § 6692; Civ. C. 1877, § 2098;
R. C. 1899, § 5107.]
Word defined hv statute has always same meaning. Grunow v. Simonitach, 21 N. D.
277, 130 N. W. 835; State ex rel. Di'llmiin v. Weide, 29 S. D. 109, 135 N. W. 696.
§ 7280. Degrees of care. There are three degrees of care and of diligenee
mentioned in this code, namely, slight, ordinary and great. The latter include
the former. [R. C. 1905, § 6693 ; Civ. C. 1877, § 2099 R. C. 1899, § 5108.]
§ 7281. Degrees defined. Slight care or diligence is such as persons of
ordinary prudence usually exercise about their own affairs of slight importanoe; ordinary care or diligence is such as they usually exercise about their
own affairs of ordinary importance; and great care or diligence is such as
;
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they usually exercise about their own affairs of great importance.
[R. C.
§ 6694 Civ. C. 1877, § 2100; E. C. 1899, § 5109. j
As to what constitutes ordinary care in care of live stock. McRride v. Wallace, 17
N. D. 495, 117 X. W. 857.

1905,

;

Negligence for injury to stock trespassing
after discovery of stock in place of danger.
R. Co., 23 N. D. 182, 135 X. W. 779.

upon railway track
Reinke

v.

is

negligence of railway

.Minneapolis, St. P.

4

S. Ste.

M.

§ 7282. Degrees of negligence. There are three degrees of negligence
mentioned in this code, namely, slight, ordinary and gross. The latter include
the former,
[li. C. 1905, § 6695; Civ. C. 1877, § 2101
R. C. 189 J. § 51 10.)
§ 7283. Degrees defined. Slight negligence consists in the want of great
care and diligence; ordinary negligence, in the want of ordinary care and
;

diligence; and gross negligence, in the want of slight care and diligence.
[E. C. 1905, § 6696; Civ. C. 1877, § 2102; R. (J. 1895). § 511 l.j
As to negligence in any degree consisting of want of care. Hart v. Hanson, 14 X. D.
570, 3 L.R.A.(X.S.) 438. 105 X. W. 942.
§ 7284. What children includes. The term children includes children by
birth and by adoption.
[R. C. 1905, § 6697; Civ. C. 1877, § 2103; R. C. 1899,

§5112

1

27 L.R.A.(X.S) 1158; 30 I..R.A.(K.S.) 914.
creditor.
Except as defined and used in chapter 111
of this code every one who owes to another the performance of an obligation
is called a debtor and the one to whom he owes it is called a creditor.
[R. C.
1905. § 6698: Civ. C. 1877, § 2104; R. C. 1899, § 5113.]
As to debt and obligation not being synonymous. Sonnesyn v. Akin, 12 N. D. 227, 97
Definition of child.

§ 7285. Debtor

and

N. \V. 557.

Good faith. Good faith consists in an honest intention to abstain
from taking any unconscientious advantage of another even through the
forms or technicalities of law together with an absence of all information or
[R. C.
belief of facts which would render the transaction unconscientious.
§ 7286.

1905

§ 6699; Civ. C. 1877, § 2105; R. C. 1899, § 5114.]
Good faith, question of fact to be determined. Friedrich

v. Fergen. 15 S. D. 541, 91
W. 328; Dunn v. Bank, 15 S. D. 454, 90 N. W. 1045; Wood v. Conrad. 2 S. D. 334, 50
Stewart, 9 X. D. 409.
N. W. 95; Merchant v. Piclke, 10 X. D. 48, 84 X. W. 574; Stats
83 N. VV. 869.
Purchase made in good faith. Gress t. Evans, 1 D. 371, 46 X. W. 1132; Thompson v.
Bank, 150 U. S. 231, 37 L.ed. 1063, 14 S. Ct. R. 94.
Actual notice consists in express information of fact. La Crosse B. & S. Co. v. Anderson. 9 S. D. 560, 70 X. W. 877; Shauer v. Alterton, 151 U. S. 607, 38 L.cd. 286. 14
8. Ct. R. 442.
As to who ia purchaser in good faith. Hunter v. Cos, 12 X. D. 505, 97 N. W. 869.

X.

[R. C.
§ 7287. Notice classified. Notice is either actual or constructive.
1905, § 6700; Civ. C. 1877, § 2106; R. C. 1899, § 5115.]
§ 7288. Actual notice. Actual notice consists in express information of
a fact. [R. C. 1905, § 6701 Civ. C. 1877, § 2107; R. C. 1899, § 5116.]
On notice to insurance agent as to other insurance while agent at a place other tlian
his place of business as "actual notice."
Chaplin v. Mutual Cash Guaranty F. Ins.
;

X. W. 238.
§ 7280. Constructive notice. Constructive notice is notice imputed by the
law to a person not having actual notice. [R. C. 1905, § 6702; Civ. C. 1877,
Co., 26 S. D. 632, 129

§

2108 R. C. 1899, § 5117.]
As to what constitutes constructive
L.R.A.(X.S.) 351, 117 X. W. 1033.
:

notice.

Mee

v.

Carlson,

22

S.

D.

365,

29

Purchaser at foreclosure of second mortgage being informed that first mortgage ia
Mahnberg
paid, has constructive notice of second mortgagee's rights under redemption.
v. Peterson, 20 S. D. 587, 108 X. W. 339.
§ 7290. What deemed constructive notice. Every person who has actual
notice of circumstances sufficient to put a prudent man upon inquiry as to
a particular fact and who omits to make such inquiry with reasonable diligence
[R. C. 1905, § 6703
is deemed to have constructive notice of the fact itself.

Civ. C. 1877, § 2109 ; R. C. 1899, § 5118.]
Knowledge of circumstances sufficient to put prudent man upon inquiry. Shausr v.
AJterton, 1*1 U. 8. 607, 38 L*&. 286, 14 S. Ct. R, 442; Doran ». Daaey, S N. D. 167, 04
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X. W. 1023, 57 Am. St. Rep. 550; Mover v. Elevator Co., 12 S. D. 172, 60 X. W. 180:
\\>ber v. Tschetter, 1 S. D. 205, 46 N. W. 201.
Kvery dealer in municipal bonds which upon their face refer to statute under which
issued is bound to take notice of atutute. Livingston v. School DiBt., 9 S. D. 345, 0'J
W. 15; Brown v. Bon Homme County, 1 S. D. 216, 46 N. W. 173; People** Bank v.
6chool DiBt., 3 X. D. 4U6, 5? X. W. 7S7, 2S L.R.A. 642.
Notice of prior unrecorded convevance impeacUts good faith. Betts v. Letcher, 1
8. D. 182, 46 N. W. 193.
As to when party has constructive notice. Hunter v. Coe, 12 N. D. 505, 97 X. \V. 863.
On noticp to fluent to put purchaser cf note on inquiry. Kocbford v. Barrett, 22
S. D. 83, 115 N. W. 522.
As to bank having notice of holder ! icfectivc title to check. Drinkall v. Movius State
Bank, 11 X. D. 10, 57 L.R.A. 341, 95 Am. St. Rep. 341, 88 N. W. 724.
Insertion of clause in second mortgage "subject to any incumbrance held by first
mortgagee " was sufficient to put second mortgagee upon inquiry as to whether first
mortgage was paid. Aultman Engine & Thresher Co. v. Young, 25 S. D. 212, 126 N. W.
245, Ann. Cas. 1912B, 1101.
That a note was not offered for sale to indorsee thereof until shortly before its
maturity and nearly three vears after its date is a circumstance sufficient to put him
upon inquiry. Union Xat. Bank v. Maitloux. 27 S. D. 543, 132 X. \V. 168.
ftions on negotiable instruments in hands of indorsees before maturity are not
governed by this section. American Xat. Bank v. Lundy, 21 X. D. 167, 129 X. W. 99.
Do not operate to alter rule that negotiable instrument law, section 636H, permits
buver to be holder in good faith, without requiring him to make inquiries. ilcCartv
v. Ktpreta, 24 N. D. 395. 48 L.R.AJX.S.) 65. 139 N. W. 992.
What constitutes "constructive notice." 23 Am. Dec. 47; 45 Am. Rep. 184.

K

1

A notice which is false when
§ 7291. False notice cannot become valid.
[R. C. 1905,
is not valid by the subsequent happening of the event.
G704; Civ. C. 1877, § 2110; R. C. 1899, § 5119.]
"
"
is used in any law
valuation
§ 7292. Valuation. Whenever the word
as a basis on which the salary of a county officer is fixed, it shall mean the
valuation of the county as fixed by the state board of equalization for the
preceding year, and all salaries based on such valuation shall begin January
first.
fR. C. 1905, § 6705; 1903, ch. 203.]
§ 7293. " Paper." The word " paper " means any flexible material upon
whirh it is usual to write. [R. C. 1905, § 6706 Civ. C. 1877, § 2111 ; R. C. 1899,
§5120.]
§-7204. "Person." The word "person" except when used by way of
contrast, includes not only human beings, but bodies politic or corporate.
{R. C 1P05. § 6707: Civ. C. 1877. § 2112; R. O. 1899, § 5121.]
Corporation is liable in action at law for deceit to same extent as is natural person.
Gundorson v. Havana Clisde Min. Co., 22 X. D. 329, 133 X. W. 554.
Komign corporation is incompetent to receive letters of administration upon estate of
deceased person. Crunow v. Simon itsch, 21 X. D. 277, 130 X. YV. 835.
" Several." The word " several " in relation to number means two
7295.
§
or mo-e. fR C. 1905. § G70S ^iv. C. 1877, § 2113; R. C. 1899. § 5122.1
§ 7296. "Third persons." The words " third persons " include all who
are not parties to the obligation or transaction concerning which the phrase
is us.-l
fR. C. 1905. § 6709; Civ. C. 1877, § 2114; R. C. 1899, § 5123.]
§ 7297. Holidays. Holidays are every Sunday the first day of January,
which is new year's day: the twelfth day of February, which is the birthday
of Abraham Lincoln; the twenty-second day of February, which is the birth,
day of George Washington the fourth day of July, which is the anniversarv
of the declaration of independence the twenty-fifth day of December, which
is Christmas day; the thirtieth day of May, which is memorial day; the first
Monday in September, which is labor day; every day on which an election is
held throughout the state, and every day appointed by the president of the
United States or by the governor of this state for a public fast, thanksgiving or
holiday [1909. ch. 140 R. C. 1905. § 6710 1897. ch. 86, § 1 R. C. 1899, § 5124.]
Township election dnv not a holidav. State v. Currie. 8 X. D. 545. 80 X. W. 475.
That thirtieth dav before election falls on Sunday does not change time within which
givi'ii
§

;

:

;

;

1

:

:

;

nominations niuBt be filed. State v. Falley, 9 X. D. 464, 83 X. W. 913.
Redemption from foreclosure sale may be made on Monday when last day of year
allowed therefor falls on Sunday. Styles v. Dickey, 22 X. D. 515, 134 X. W. 702.
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Validity of court business transacted on legal holiday. 10 LJLA.(N.S.) 791.
How far the law of holidays extends to mattera other than those relating to negotiable
paper. 19 L.R.A. 316.
Service of pleading on holidays. 19 L.RJL. 319.
4
Validity of sale partially made on Sunday and perfected on secular day.
LJR.A.(N.S.) 1151.
Delivery on week day pursuant to contract made on Sunday. 20 L.RJMN.S.) 86.
Signing or delivering replevin bond on Sunday as a defense. 29 LJLA.(N.S.) 750.
Procuring subscriptions on Sunday. 14 L.R.A. 194.
Effect of payment of debt on Sunday. 15 L.R.A.(N.8.) 243.
Effect upon validity of contract of ignorance of one party that it was executed by the
other on Sunday. 18 L.R.A.(N.S.) 1176.
Remedy of party as to rescission of Sunday contract. 17 L.R.A. 779.
Return of consideration at condition of defense against contract made on Sunday.
5 L.R.A.(N.S.) 295.

§ 7298. When following day holiday. If the first day of January, the
twelfth day of February, the twenty-second day of February, the fourth day
of July, the thirtieth day of May, or the twenty-fifth day of December falls
upon a Sunday, the Monday following shall be the holiday. [R. C. 1905,
§ 6711 ; 1897, ch. 86, § 2; R. C. 1899, § 5125.]
§ 7299. Business days. All other days than those mentioned in the last
two sections are to be deemed business days for all purposes. [R. C. 1905,
§ 6712; Civ. C. 1877, § 2117; R. C. 1899, § 5126.]
§ 7300. Act due on holiday performed on next day. Whenever an act of
a secular nature, other than a work of necessity or mercy, is appointed by
law or contract to be performed upon a particular day, which falls upon a
holiday, such act may be performed upon the next business day with the same
effect as if it had been performed upon the day appointed.
[R. C. 1905,
§ 6713; Civ. C. 1877, § 2118; R. C. 1899, § 5127.]
Not applicable to certificates of nomination to public office. Anderson v. Fnlley.
9 N. D. 464, 83 N. W. 913.
§ 7301. Usage. Usage is a reasonable and lawful public custom concerning
transactions of the same nature as those which are to be affected thereby,
existing at the place where the obligation is to be performed, and either known
to the parties or so well established, general and uniform that they must be
presumed to have acted with reference thereto. [R. C. 1905, § 6714; Civ. C.
1877, § 2119; R. C. 1899, § 5128.]
Existence of usage or custom as to payment of labor claims by elevator operators.
Fim Nat. Bank v. Minneapolis & N. Elevator Co., 11 N. D. 280, 91 N. W. 436.
Admissibility of evidence of custom to create an exception to written contract. S
L.R.A.(N.S.) 248.
Extrinsic evidence of custom or usage as to time for delivery of goods where none ia
specified in written contract.
31 L.R.A.(K.S.) 619.
Admissibility of evidence of custom and usage on question of negligence or contributory negligence. 41 L.R.A. (N.S.) 683.
Banking customs. 21 L.R.A. 440.
Validity of custom to send paper to drawee for collection. 2 L.R.A.(N.S.) 184.
Payment of former bills drawn by agent without authority as ground of implied
authority to draw others. 34 L.R.A. (N.S.) 440.
Effect of clearing-house rules and cub torn*. 25 L.R.A. 830.
Custom and usage as to right to cut timber on public land. 70 L.R.A. 879.
as to allowing stop over by carrier. 28 L.R.A. 776.
as nfiVcting liability of baggage transfer company. 34 L.R.A. 140.
as to prior appropriation of water. 30 L.R.A. 669.
as to ritrltt of wnv on 6hore. 4 L.R.A.(N.S.) 880.
as to right to fish. 60 L.R.A. 498.
as affecting performance of real estate broker's contract. 44 L.RJL 600.
as to receipt of double commissions by real estate broker. 45 L.R.A. 48.
of real estate agents to take rebates or commissions from other party as affecting
right to compensation from employer. 34 L.R.A. (N.S.) 1047.
a* affecting waiver bv officer of subordinate lodge of forfeiture for nonpayment
of assessments. 38 L.R.A.(N.S.) 573.
-to pay certain class of losses as affecting liability of insurer for such a lose not
'
by the policy. 19 L.R.A.(N.S.) 421.
o give insured notice of maturity of premium where insured is not otherwise
entitled to notice. S9 L.R.A.(N.S.) 1037.
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§ 7302. " TJauaL" " Chutomary." The words " usual" and " customary "
mean " according to usage." [B. C. 1905, § 6715; Civ. C. 1877, § 2120; B. C.
1899, § 5129.]

§ 7303. Valuable consideration. A valuable consideration is a thing of
value parted with, or a new obligation assumed at the time of obtaining a
thing, which is a substantial compensation for that which is qbtained thereby.
It is also called simply " value."
[B. C. 1905, § 6716; Civ. C.1877, § 2121;
B. C. 1899, § 5130.]
Definition of " valuable consideration."

2

LJUL

530.

verdict " includes not only the verdict of
§ 7304. " Verdict." The word
a jury, but also the finding upon the facts of a judge or of a referee appointed
to determine the issues in a cause. [R. C. 1905, § 6717; Civ. C. 1877, § 2122;
44

B. C. 1899,

§ 5131.]
Findings of court constitute part of judgment roll. Colonial Mortg. Co. v. Bradley,
4 S. D. 158, 55 N. W. 1108.
Counsel need not take exceptions to findings of fact for purposes of appeal. Kelly
v. Wheeler, 29 S. D. 611, 119 N. W. 904; Lone Tree Ditch Co. t. Rapid City Electric
ft Gaslight Co., 16 8. D. 451, 93 N. W. 650.

44
year " means a calendar year
§ 7305. " Year." " Month." The word
and " month " a calendar month. Fractions of a year are to be computed by
the number of months, thus: half a year is six months. Fractions of a day
are to be disregarded in computations which include more than one day and
involve no questions of priority. [B. C. 1905, § 6718 Civ. C. 1877, § 2123 B. C.
;

;

1899, § 5132 ]
§ 7306. Official newspaper denned. An official newspaper is one designated
by a state or municipal legislative body, or an agent empowered by it, in which
the public acts, resolves, advertisements and notices are required to be published; and wherever in the statutes of this state the term 44 official paper "
44
is used in lieu of the term
official newspaper," this definition shall apply.
[1909, ch. 179.]
§ 7307. Masculine includes what. Words used in the masculine gender
include the feminine and neuter. [B. C. 1905, § 6719; Civ. C. 1877, § 2124;
B. C. 1899, § 5133.]
Deed signed and sealed " Patrick M., Attv. in fact for Amelia B.," is deed of Amelia,
although the words " he," " bis," etc., are used in deed. Donovan v. Welch, 11 N. D.
113, 90 N. W. 262.

§ 7308. Singular includes what. Words used in the singular number include
the plural and the plural the singular, except when a contrary intention plainly
appears. [B. C. 1905, § 6720; Civ. C. 1877, § 2125 B. C. 1899, § 5134.]
As to thresher's lien being executed in duplicate and filed in two counties where grain
is prown.
Gortby v. Jarvis, 15 N. D. 509, 108 N. W. 39.
Cumulative voting in election of citv commissioners is not authorised where statute
;

governing such election

is

purposely framed in plural to prevent cumulative voting.

State ex rel. 8baw v. Thompson, 21 N. D. 426, 131 N. W. 231.
§ 7309. Other definitions. Words used in the present tense include the
44
44
affirmation;" and
oath " includes
future as well as the present; the word
every mode of oral statement under oath or affirmation is embraced by the
44
44
44
signature " or
term
testify," and every written one in the term
depose ;"
44
subscription " includes mark, when the person cannot write, his name being
written near it and written by a person who writes his own name as a witness.
The following words also have signification attached to them in this section, unless otherwise apparent from the context
1. The word '* property " includes property, real and personal.
44
2. The words
real property " are coextensive with lands, tenements and
hereditaments.
44
personal property " include money, goods, chattels, things
3. The words
in action and evidences of debt.
44
[B. C. 1905, § 6721; Civ. C. 1877,
will " includes codicils.
4. The word
§ 2126; B. C. 1*99, 5 5135.1
'
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Ttf.m " personal property »' includes judgments.
226 49 N. W. 99.
"Wills" defined. 89 Am. St. Rep. 486.

Definition* and

McLaughlin

v.

Alexander, 2 S. D.

The words " compound interest V mean
§ 7310. " Compound interest."
interest added to the principal as the former becomes due and thereafter
made to bear interest. [B. C. 1905, § 6722; Civ. C. 1877, § 2127; R. C. 1899,
§ 5136.]
§ 7311. " Written " and " printed." The words " writing " and " written " include " printing " and " printed " except in the case of signatures and
when the words are used by way of contrast to printing. Writing may be
made in any manner, except that when a person entitled to require the' execution of a writing demands that it be made with ink it must be so made. [R. C.
1905. § 6723; Civ. C. 1877, § 2128; R. C. 1899, § 5137.]
§ 7312. Code excludes common law. The rule of the common law that
statutes in derogation thereof are to be strictly construed has no application
to this code. This code establishes the law of this state respecting the subject
to which it relates; and its provisions are to be liberally construed with a
view to effect its objects and to promote justice. Whenever this code is
cited, enumerated, referred to or amended it may be designated simply aa
the civil code," adding, when necessarv, the number of the section. [R. C.
1905, $ 6724; Civ. C. 1877. § 2129: R. C. 1899. § 5138.1
Statutes are to be liberally construed. Pinkerton v. Le Beau, 3 8. D. 440, 54 N. W.
97: Kingman v. O'Callaghan, 4 S. D. 628, 57 N. W. 012; Landauer v. Conklin, 3 S. D.
462, 54 N. W. 322; Tripp v. City of Yankton. 10 S. I). 510. 74 N. W. 447.
As to construction of statute giving " farm laborer " Hen for wages. l«we v.
Abraharoson, 18 N. D. 182, 19 L.R.A.(N.S.) 1039, 119 N. W. 241.
At to inheritance by illegitimate child. Moen v. Moen. 16 S. D. 210, 92 N. W. 13.
Officers and stockholders of foreign corporation are liable on implied contracts of
corporation to return everything received under express contract which has been
So©
rescinded by party making claim because of breach by corporation. Chealey
Coal Co., 19 N. D. 18, 121 N. W. 73.
the seal of a court, public officer or person is required
§ 7313. Seal.
by law to be affixed to any process, commission, paper or instrument, the

When

word "
well as

seal

" includes an impression of such

upon wax or a wafer

affixed thereto.

seal upon the paper alone as
[R. C. 1905, § 6725; Civ. C. 1877,

§ 2130; R. C. 1899, § 5139.]
§ 7314. Majority power. Words giving a joint authority to three or more
public officers or other persons are construed as giving such authority to a
majority of them, unless it is otherwise expressed in the act giving the
authority. [R. C. 1905, § 6726; Civ. C. 1877, § 2131 R. C. 1899, § 5140
Approval of bond by two of three officers required by statute sufficient. State w.
;

!

Krpp. 10 S. D. 495, 74 N. W. 440.
Majority of members of board constitutes legal quorum. Turnquiat v. Cass County,
11 X. I). 514, 92 N. W. 852.
Proceedings by majority of board of drain commissioners are valid. Turnquiat v.
Cass County Drain Cornrs., 11 K. D. 514, 92 X. W. 852.
§ 7315. Repeal does not revive. Whenever any act of the legislative a&sembly is repealed which repealed a former act, such former act shall not
[R. C. 1905.
thereby be revived, unless it shall be expressly so provided.
§ 6727; Civ. C. 1877, § 2132; R. C. 1899, § 5141.]
Repeal of statute repealing statute which repealed statute providing for obtaining ol
Rhud,
highway bv prescription does not revive such former statute. Burleigh County
>
23 N. D. 362, 136 N. W. 1082.
% 7316. Effect of repeal. The repeal of any statute by the legislative
assembly shall not have the effect to release or extinguish any penalty, forfeiture or liability incurred under each statute, unless the repealing act
shall so expressly provide and such statute shall be treated as still remaining
in force for the purpose of sustaining any proper action or prosecution for
fh* enforcement of such penalty, forfeiture or liability. [R. C. 1905, § 6728:
Civ. C. 1877, § 2133: R. C. 1899, § 5142.1
Penalties prescribed bv statute not extinguished by its repeart. Nat. Bank v. T^emke.
3 N. D. 154. 54 X*. W. 919: Wells County v. McHenry, 7 N. D. 846, 74 N. W. 241.
•«M4
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of the term " successive weeks.** Finlavson v. Peterson, 5 N. D. 587, 67
N. W. 953, 57 Am. St. Rep. 584, 33 L.R.A. 532.
As to similar provision in Ind. Rev. Stat. 1881, | 248, see Western U. Teleg. Co. v.
Brown, 108 Ind. 542, 8 N. £. 171.

Meaning

§ 7317. Successive

weeks construed.

;

'

Whenever

in

any act or statute of

he state of North Dakota, providing for the publication of notices, the
,k
weeks " shall be construed to
)hrase " successive weeks " is used, the word
mean calendar weeks and the publication upon any day in such week shall bo
sufficient publication for that week; provided, that at least five days shall
intervene between such publications and all publications heretofore. or hereafter made in accordance with the provisions of this section shall be deemed
legal and valid. [R. C. 1905. § 6729 1889, ch. 38, § 1 R. C. 1895, § 5143.]
"Successive weeks" construed. Finlnyson v. Peterson. 5 N. D. 587, 67 N. W. 953.
;

Publication once in each week covering thirty-seven days
v., Iseenhuth, 18 S. D. 303, 100 N. W. 436.

is

(or six successive weeks.

Thomas

§ 7318. Fiscal year. The fiscal year for the state of North Dakota shall
commence on the first day of July and end on the thirtieth day of June each
year and all reports required annually or biennially of any state officer or
from any private corporation, unless specifically otherwise provided, shall be
made to and include the thirtieth day of June preceding and all accounts of
such officers shall be closed and balanced to that date. [R. C. 1905, § 6730
1893, ch. 67, § 1 R. C. 1895, § 5144.]
;

6e» further as to annual or biennial reports, sections 95, 97, 98,

uigitiz

